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Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1700 — • 

1791 

Hale’s Common T^aw 

Hale’s Pleas of ihc Crown, 2 vols. 

New Brunswick Reports (Hannny) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1806 

Harrison and Wollaston’s Reports, King’s Bench and Bail 
Court, 2 vols., 1835 — 1830 

Uarcarse’s Decisions, Court of Session (Scotland), foL, 1 vol., 

1081—1601 

Hardres’ Reports, Exchequer, foL, 1 vol., 1655 — 1669 

Hare’s Rei>orts, Chancery, 11 vols., 1841 — 1853 

Hawkins’s Pleas of the Crown, 2 vols 

Hay’s Reports 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Hayes’s Reports, Plxchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 
1834 ... ... ... ... ... ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1805 
Hetley’s Reports, Common Pleas, foL, 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, foL, 1 vol., 1613 — 1625 
Hodges* Reports, Conunon Pleas, 3 vols., 1836 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816—1834 ... 
W. Holt’s Rule of tlie Hoad Cases, Admiralty, 1 voL, 1863 — 1867 

W. Holt’s Equity Reports, 2 vols., 1845 

Su John Holt’s Reports, King’s Bench, fol., 1 vol., 1688—1710 

P. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 
-1744 

Hong Kong Reports ’’’ 

Hopwood and Coltman’s Registration Cases, 2 vols., 1S68 — 1878 
Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 1867 
Homund Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1830 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1763 — 1817 

Howard’s Chancery Practice ... ... ... 

Hoard’s Supplement to Rules, etc., of the High Court of 

Chancery m Ireland 

Howard’s Equity Exchequer * ... 

Howard on the Popery Laws 

Hu^n ^d Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 

Hudson on Building Contracts, 2 vols 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Huttoi^s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 ... 

Hej^ Bl^kstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 

Iri^ Common Law Reports, 17 vols., 1849 — 1866 

Irish Chancery Reports, 17 vols., 1850 — 1867 

Iriah Equity Reports, 13 vols., 1838—1861 


Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 


S. Af. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

It. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

It. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 
Hong Kong 
Eng. 
Eng. 
Eng. 

Eng. 

Ir. 

Ir. 

Ir. 

Ir. 

It. 

Eng. 

Scot. 

Eng. 

Eng. 

Ind. 

Ir. 

Jr. 

Ir. 



zzii Kkpobts included m this Wobe akd theib Abbbeviatiohs. 


I* L* B* ••• 

I. L. B. (Vol.) All. 

I. L. B. (Vol.) Bom. ... 

I. L. B. (Vol.) Calc. ... 

1. 1* B. (Vol.) Lah. ... 

I. L. B. (Vol.) Mad. ... 

1. L. B. (Vol.) Pat. 

I. L. B. (Vol.) Ban. 

I Zi.T 

JL# ••• ••• 

I* Ii« Jo* •.* 

I. B. (preceded by date) 
I. B. (Vol.) C. L. 

1* It* £lc][* 

1* B*f B* A li* ••• ••• 


Ind. Awards 
Ind. Jut. N. S. ... 
Ind. Jur. O. S. ... 
Ir. Cir. Bep* 

Ir. Jur 

Ir. L. Beo. 1st sor. 
Ir. L. Beo. N. S. 
Irv. 


Irish Law Beports, 13 vols., 1838 — 1851 

Indian Law Beports, Allahabad 

Indian Law Beports, Bombay 

Indian Law Beports, Calcutta 

Indian Law Beports, Lahore 

Indian Law Beports, Madras 

Indian Law Beports, Patna 

Indian Law Beports, Bangoon 

Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1867 — (current) 

Irish Beports, since 1893 (s.g., [1894] 1 I. B.) 

Irish Beports, Common Law, 11 vols., 1866 — 1877 

Irish Beports, Equity, 11 vols., 1866-~1877 

Irish Beports, Begistry Appeals in the Court of Exchequer 
Chaml^r and Appeals in the Court for Land Cases Beserved, 

1 vol., 1868—1876 

Industrial Awards Becommendationa 

Indian Jurist, New Series 

Indian Jurist, Old Series 

Beports of Irish Circuit Cases, 1 vol., 1841 — 1843 

Irish Jurist, 18 vols., 1849 — 1866 

Law Becorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Becorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Bcx)oits (Scotland), 6 vols., 1852 — 1867 ... 


J. Bridg. 

J. B. B. ... 


J. P. 

J. P. Jo. 

J. B* ... ... 

J. B. N. 8. 

J. Shaw, Just. ... 

J sc. ... • • ■ 

Jac. A W. 

James 

Jebb A B. 

Jebb A S. 

Jebb, C. C. 

Jebb, Cr. A Pr. Cas. 

Jenk 

Jo. A Car. 

Jo. A Lat. 


Jo. Ex. Ir. 
John. 

John. A H. 
Jur. 

Jur. N. S. 


Sir John Bridgman’s Beports, Common Pleas, fol., 1 vol., 1613 

—1621 

Juta’s Daily Boporter, reporting Cases in the Cape Provincial 

Division 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Ceases) 

Jurist Beports 

J urist Beports, New Scries 

J. Shaw’s Justiciary Beports (Scotland), 1 vol., 1848 — 1852 ... 

Jacob’s Beports, Chancery, 1 vol., 1821 — 1823 

Jacob and Walker’s Beports, Chancery, 2 vols., 1810 — 1821 ... 

Nova Scotia Bepoiis (James) 

Jebb and Bourke’s Beports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Symes’ Beports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb’s Crown Cases Beserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb’s Crown and Presentment Cases 

Jenkins’ Beports, 1 vol., 1220 — 1623 

Jones and Carey’s Beports, Exchequer (Ireland), 1 vol., 1838 

-1839 

Jones and La Touche’s Beports, Chancery (Ireland), 3 vols., 
1844—1846 


T. Jones’ Beports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Beports, Chancery, 1 vol., 1858 — 1860 

Johnson and Hemming’s Beports, Chancery, 2 vols., 1850 — 1802 

.Turist Beports, 18 vols., 1837 — 1854 ... ... 

Jurist Bei>orts, Now Series, 12 vols., 1855 — 1867 


K 

K. A O. 

K. & J 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Bern. Dec. 

Karnes, Scl. Dec. 

Kay ... 

Keb 

Keen 

Keil 

Kel 

Kel. W 

Keny 

Kcny. Ch. 

Kerr ... 


Kotzo’s Beports of the High Court of the Transvaal Province, 

1877—1881 

Keane and Grant’s Begistration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Beports, Chancery, 4 vols., 1854 — 1858 ... 
Law Beports, King’s Bench Division, since 1900 (s.g., [1901] 2 

K. B.) 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 

fol., 2 vols., 1540—1741 

Karnes, Bemarkable Decisions, Court of Session (Scotland), 

2 vols., 1716—1752 ' ... 

Karnes, l^lect Decisions, Court of Session (Scotland), i vol., 
1752“~’1768 ... ... ... ... ... ... 


Kay’s Beports, Chancery, 1 vol., 1853 — 1854 

Keble’s Beports, fol., 3 vols., 1661 — 1677 

Keen’s Beports, Bolls Court, 2 vols., 1836 — 1838 
Keilwey’s Ileports, King’s Bench, fol., 1 vol., 1327 — 1578 
Sir John Kelyng’s Beports, Crown Cases, fol., 1 vol., 1662 — 1707 
W. Kelynge’s Beports, fol., 1 vol.. Chancery, 1730 — 1732 ; 

King’s Bench, fol., 1731—1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1750 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases,1753 — 1754 
New Brunswick Beports (Kerr) ••• ••• ••• ••• ••• 


Ir. 

Ind. 

Ind. 

Ind 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

It. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. Af. 


Eng. 

Eng. 

N.Z. 

N.Z. 

Scot. 


Eng. 

Eng. 

Can. 

Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


6. Af. 
Eng. 
Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Gan. 



BEFOBTS INCLITDED IN TUIS WORK AND THEIR ABBREVIATIONS. 


Kilkerran 

Kn. Sc Omb 

Knapp 

Knox 

Konst. & W. Rat. App. 
Konst. Rat. App« ... 


Kilkcrran’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1738—1752 


Knapp and Omblor’s Election Cases, 1 vol., 1834 — 1835 

Knapp’s Reports, Privy Council, 3 vols., 1829 — 1830 

Knox^ Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 


1912 


Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 . 


L. & G. iemp. Plunk. ... 
L. & G. temp. Sugd. 

L. & Welsh* *.* ... 

L. G. Sc M. Gaz. 

L. 0. tT* ... .•* ... 

L. C. L. J 

L. C. R. ... ... 

L. G. R. 

L. J. Adm 

Ij. j. Bey. 

L. J. 0. C* ... ... 

L. J. C. P 

L. J* Ch. ... 

L. J. Eccl. 

L. J. Ex. 

L. J. Ex. Eq* ... ... 

L. J. K. B. or Q. B. ... 

L. J. M. C 

L. J. N. O 

L. J. O. S 

L. J. P 

L. J. P. & M 

L. J. P. C 

L. J. P. M. Sc A. 

li. J o* ... ... ... 

Ijm Tj. R*. ... ... 

L. M. & P 

L. N 

L. R. A. Sc E* ... ... 

L. R. C. 0. R 

L. R. C. P 

L. R. Eq. 

L. R. Exch. 

L. R. H. L 


L. R. Ind* App. 

L. R. Ind. App. Supp. 
Vol. 

L. K. Ir. 


L. R. P. C. 

L. R. Q. B. 

L. R. Q. B. 

L. R. Sc Div. 

L. T 

L. T. Jo. ... 
L. T. O. S. 

L. Th. ... 

fLane 

Lat 

I Laws. Reg. Cas. 
Ld. Raym. 

e. Sc Ca. 

! Leach ... 

[ Lee 

f. Lee iemp. Hard. 


Lloyd and Goold’s Reports iemp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Uoyd and Goold’a Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1835 

Uoyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Tiower Canada Law Journal 

Ijower Canada Reports ... ... 

Local Government Reports, 1902 — (current) 

Ijaw Journal, Admiralty, 1805 — 1875 

Law Journal, Bankruptcy, 1832 — 1880 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Joiumal, Ecclesiastical Cases, 1800—1875 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — •1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law .Toumal, Magistrates* Cases, 1831 — 1890 ... 

Law Journal, Notes of Cases, 1800 — 1892 (from 1893, see Law 
Journal) ... 

Law Jouiiial, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 

1800—1875 

Law Journal, Privy Council, 1805 — (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1800 — 1805 

Law Journal Newspaper, 1800 — (current) 

Jjeader Law Rcpoi’ts 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 

Practice, 2 vols., 1850 — 1851 

legal News ... ... 

Law Repoiis, Admiralty and Ecclesiastical Cases, 4 vols., 1805 
—1875 


Law Reports, Crown Cases Reserved, 2 vols., 1805 — 1875 

Law Reports, Common Pleas, 10 vols., 1805 — 1875 

Law Reports, Equity Cases, 20 vols., 1805 — 1875 

Law Reports, Exchequer, 10 vols., 1 805 — 1875 ... 

Law Reports, English and Irish Appeals and I’eerage Claim.s, 

House of Lords, 7 vols., 1860 — 1875 

T^aw Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 

Volume, 1872—1873 ... 

Law Reports (Ireland), Chancery and Common Law, 32 voLs., 

1877—1893 

Ijaw Reports, Probate and Divorce, 3 vols., 1805 — 1875 

I^w Reports, Privy Coimcil, 6 vols., 1805 — 1875 

I^w Reports, Queen’s Bench, 10 vols., 1805 — 1875 

Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1800—1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 

La Themis 

Lane’s Reports, Exchequer, fol., 1 vol., 1005 — 1011 

Latch’s Reports, King’s Bench, fol., 1 vol., 1025 — 1628 

Lawson’s Registration Cascjs, 1895 — (current) 

Lord Raymond’s Reports, King’s Bench and Common Pleas. 

3 vols., 1004—1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1801 — 1805 ... 

Leach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752—1758 ... 

T. Lee’s Cases temp. Hardwickc, King’s Bench, 1 vol., 1733— 
1 


• •• 
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Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ip. 


Ir. 


Eng. 

Can. 

Can. 

Onn. 

Onn. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng; 

Eng. 

Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eug. 



xnv Reports included in this Work and their Abbreviations. 


Leg. Bep. 
Legge ... 
Leon. 


Lev. 


Lew. 0. 0. 

Ley 

Lib. Ass. 

liUy 

litt 

Lloyd, L. R. 

Pr. Cas. ... 

Long. & T. 

Lords Journals ... 
Lud. E. 0. 
Lumley, P. L. 0. 

Lush 

Lut 

Lut. Reg. Cas. ... 
Lynd 


Legal Reporter 

Legge’s Reports 

Leonard’s Reports, King’s Bench, Common Pleas and £zche« 

qucr, foL, 4 parts, 1552 — 1615 

Levinz’s Reports, King’s Bench and Common I’leas, foL, 3 vols., 
1660—1696 


Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 ... 

Liber Assisarum, Year Books, 1 — 51 Edw. Ill 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
IJttleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1031 ... 
Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 5 vols., 1914 — 1918 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
LongOeld and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

.Toumals of the House of Lords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 

Lumlcy’s Poor Law Cases, 2 vols., 1834 — 1842 

Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 

vSir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 
1682—1704 


A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 


M. 


M. & S 

M. & W. 

M. C. C 

M. C. R. 

M. H. C. R 

M. L. R. (V^ol.) K. B. or 

Q. B 

M. L. R. (Vol.) S. C. ... 

M. M. Cas 

Mac 

Mac. & G. 

Mac. & H. 

M’Oe 

M’Cle. & Yo 

Macfarlaiie 

Macl. & Rob 

Maeph. (Ct. of 8ess.) ... 

Macq 

Macr. 

Mad 

Madd 

Madd. & G 

Madox 

Madox, Exch 

Mag 


Man. & G. 

Man. & Ry. K. B. 


Man. Ry. M. C. 

Man. L. J. 

Man. L. R 

Man. R. temp. Wood ... 
Mans. 

Mar. L. C. 

March 

Marr 

Marsh 

Mandi 

Mayn 


Meg. 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 10 vols., 183(5 — 1847 

Mining Commissi oncx*’s Cases ... 

Montreal Condensed Reports 

Madras High Court Reports* 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases ... ... 

Macassey’s New Zealand Reports ... 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 

Macrae and Herislct’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘Cleland*s Reports, Exchequer, 1 vol., 1824 ... 

M‘Clelandand Younge’s R^orts, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 

Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 

1802—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols,, 1849 — 1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1850 

Madras High Court Reports 

Moddock’s Reports, Chancery, 6 vols., 1815 — 1822 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840—1845 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 

Manitoba Law Journal t.. 

Manitoba Law Reports 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1800 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639—1642 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 

Marshall’s Reports 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1320 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 


Ir. 

Aus. 


Eng. 


Enir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 


Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


Scot. 

Scot. 

Eng. 

Ind. 

Eng. 


Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

I^ 


Eng. 


... 
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Men. 
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BdCer. ••• ••• 

Milw 

Mod. Hep. 

Mol 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 

Mont. & M. 

Mont. D. & Do G. 


Moo. & P. 

Moo. & S. 

Moo. Ind. App. 
Moo. P. C. CJ. ... 
Moo. P. C. C. N. S. 
Mood. & M. 

Mood. & 11. 

Mood. C. O. 

Moore, C. P. 

Moore. K. B. 

Mor. Diet. 

Morr 

Mos 

Muii. Hep. 

Murd. Epit. 

Murp. & n. 

Murr. 

My. & Cr. 

My. & K. 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1860 

Merivale’s Reports, Chancery, 3 vols., 1815>-»1817 

Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1813 

Modem Reports, 12 vols., 1069 — 1765 

MoUoy’s Report’s, Chancery (Ireland), 8 vols., 1808 — 1831 ... 

Montag^u’s Reports, Bankruptcy, 1 vol., 1829—1832 

Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Monta^ and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Monta^ and Macarthur’s Reports3ankraptcy , 1 vol .,1820—1 830 
Montagu, Deacon, and De Gez’s Reports, Bankruptcy, 3 vols., 
1840—1844 


Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy Council Cases, 15 vols., 1836—1863 
Moore’s Privy CJouncil Cases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826—1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir P. Moore’s Reports, Ring’s Bench, fol., 1 vol., 1486 — 1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 
43 vols., 1632—1808 


Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 

Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 

Municipal Rcf^rts 

Murdoch’s Epitome 

Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 ... 

Murray’s Reports, Jury Court (Scotland), 5 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 6 vols., 1835 — 1841 ... 

Mylne and Keen’s Reports, Cliancery, 3 vols., 1832 — 1835 ... 


S. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Bng. 

Eng. 

Eng. 


Eng. 

Eng. 

Bng. 

Eng. 

Eng. 

Eng. 

Bng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 
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Scot. 


Eng. 

Eng. 


N. ^r^eded by date) .. 


- N. 

& 

8. 


N. 

B 
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(Ber.) ... 
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R. 
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N. 

B. 
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N. 

B, 

U. 
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N. 

B. 

R. 
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N. 
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R. 


,N. 
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R. 
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N. 
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U. 


N. 

P. 
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8. 

R. 

(G. & R.) 
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S. 

R. 

(James) 

-K. 

S. 

R. 

(Old.) ... 

fN. 

S. 

R. 

(R. & C.) 

SN. 

8. 

R. 

(R. & G.) 

m. 

S. 

R. 

(Thom.) 


S. 

W. 

Adm. or Ad. 

feN- 

S. 

W. 

B. 


S. W. Bkpty. Cas. ... 

. 8. W. Eq 

. 8. W. Ind. Arbtn. Cas. 

. 8. W. L. R 

S. W. Land App. Cts. 
8. W. 8. C. R. (Eq.) 

. S. W. 8. C. R. (LO ... 

f . 8. W, S. C. R. N. S. 
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W 
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Northern Ireland Law Reports, 1926 — (current) (e.gr., [1925] N.) 

Native Appeal Cases 

Nichols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (Stevens) 

New Brunswick Equity Reports 

New Brunswick Reports 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (llannay) 

New Brunswick Reports (Kerr) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsloy and Trueman) 

New Brunswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Natal Law Reports 

South African law Reports, Natal Provincial Division 
Nova Scotia Reports 

Nova Scotia Reporte (Cochran) ... ... ... 

Nova Scotia Reports (Geldert and Oxley) 

Nova Scotia Reports (Geldert and Russell) ... ,,, 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) ... ... ... ,.l 

Nova Scotia Reports (Russell and Chesley) ..! !.] 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ] 

New South Wales Reports, Adml^ty ... 

Now South Wales Reports, Bankruptoy ... 

New South Wales Bankruptcy Cases ... ... \\\ 

New South W«Je8 Reports, Equity ... 

New South Wales Industrial Arbitration Cases * !!’ 

New South Wales Law Reports ] 

New South Wales Land Appeal Courts !!! 

New South Wales Supreme Court Reports (Equity) !!! 

New South Wales Supreme Court B^poxts (Law) 

New Soutt Wales Supreme Court Bepoits, New Series ” 

New South Wales Weekly Notes ... 

North-We^rn I^vinces High Court Berarts 
North-West Territories Reiiorts ... 

New Zealand Jurist [*' 
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Buss. & By Bussell and Bean's Crown Cases Reserved, 1 vol., 1800 — 1823 Eng. 

Bus. £. B Bussell’s Election Beports Can. 

By. k Can. Cas. ... Bailway and Canal Oases, 7 vols., 1835^1854 Eng. 

By. & Can. Tr. Cas. ... . Railway and Canal Traffic Cases, 1855 — (current) Eng. 

By. & M. Byan and Moody’s Beports, Nisi Prius, 1 vol., 1823 — 1826 ... Eng. 

Byde k K. Bat. App. ... Byde and Konstaxn’s Beports of Bating Appeals, 1 vol., 1894 — 

1904 ... ... ... ... ... ... ... ... Eng. 

Byde, Bat. App. ... Ryde’s Rating Appeals, 8 vote., 1871 — 1893 ••• ••• ••• Eng. 


S. 

S. A. L. J. 
S. A. L. B. 
S. A. L. B. 
S. A. B. ... 

S. A. S. B. 


S. C 

S. C. (preceded by date) 
S. C. (11. L.) (preceded 
by date) 

S. C. (J.) (preceded by 
date) 

S. C. B 

a. L. T 

a. Q. B 

a. u 

a. B. c 

a. B. N. a. w 

a. R. Q 

a. V. A. B 

a.w. A 

Saint 

Salk 

Sask. L. B 

Sau. & Sc. 

Saund 

Saund. k A 

aaund. B. 

Saund. & O. 

Saund. & M 


Sav. 

Say. 

Sc. Jur. ... 
Sc. L. 1^. 

Sc. B. B. 
Sch. & l^f. 

Scott 

Scott, N. B. 
Sea. k Sm. 


Sel. Cas. Cli. 


Selwyn’s N. P. ... 
Bess. Cas. K. B. 
Sett, k Rem. 

Sh. (Ct. of Scss.) 

Sh. k Macl. 

Sh. Dig 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ot.. ... 
Shep. Toucli. 

Show 

Show. Pari. Cas. 
Sid 


Searle’s Reports of the Supreme Court of the Cape of Good Hope 

South African Law Journal 

South Australian Law R6X>oxts 

South African Law RepoHs 

Beports of the High Court of the South African Republic, 1881 

South Australian State Report^ since 1921 (e.^., [1921] 
6. S. Bi.) ••• ... ... ... ... ... 

Reports of the Supreme Court of the Cape of Good Hope from 
1880 ... ... ... ... ... ... ... ... 

Court of Session Cases (Scotland), since 1006 (e.^., [1906] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1900 

(e.0r., [1906] S. C. (H. L.)) 

Court of Justiciary Cases (l^tland), since 1906 (e.y., [1906] S. C. 

(J.)) ... ... ... ... ... ... ... ... 

Canada, Supremo Court Beports ... 

Scots Law Times, 1893 (current) 

Queensland State Reports 

Beports of the High Court of Southern Rhodesia 

Stuart’s Lower Canada Reports 

New South Wales, State Reports 

Queensland Repoi^, Supreme Court 

Stuart Vice-Admiralty Beports ' 

South-West Africa Law Beports 

Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. 

Salkcld’s Reports, King’s Bench, 3 vols., 1689—1712 

Saskatchewan Law Reports 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 
*"*1840 ... ... ... ... ... ... ... ••• 

Saunders’s Beports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin^s Imus Standi Beporto, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Bopo^, 1905— (current) 
Saund(;rs and Cole’s Reports, Bail Court, 2 vols., 1846—1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. 11. and 111.), 2 vols., 

1852—1858 

Savile’s Beports, Common Pleas, fob, 1 vol., 1580 — 1591 
Sayer’s Beports, King’s Bench, fob, 1 vob, 1751 — 1750 

Scottish Jurist, 46 vols,, 1829—1873 

Scottish Law Reporter, 1805 — 1924 

Scots Revised Beports 

Schoales and Lefroy’a Reports, Chancery (Ireland), 2 vols., 

1802—1806 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 

Scott’s Now Imports, Common Pleas, 8 vols., 1840 — 1845 
Seaiie and Smith’s Beports, Probate and Divorce, 1 vol.,’ 1859 — 

1860 

Select Cases in Chdncery, fob, 1 vob, 1085—1698 (Pt. III. of 

Cas. in Ch.) 

Seine’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements k Removals, 

1 vob, 1710—1742 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vols., 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 

1835—1838 ... ... ..! 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vols., 1726 — 1868 

P. Shaw’s Justiciary Decisions (Scotland), 1 vob, 1810 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vob, 1821—1831 
Sheppard s Touchstone of Common Assurances 

Shower’s Beporto, King’e Bench, 2 vote., 1678—1096 

Shower’s Cases in Parliament, lol., 1 vol., 1694 — 1699 

Siderfin’s Reports, King’s Bench, Common Pleas and Exchequer, 
fob, 2 vols., 1657—1670 ... 
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S. Af. 
Aufw 
S. Af. 
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S. Af. 
Scot. 

Scot. 

Scot. 
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Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
S.-W. Af. 
Eng. 
Eng. 
Can. 


Ir. 

Eng. 
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Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 
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Eng. 


Eng. 
^ Scot. 
Scot. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 
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Sim 

Sim. & St. ... •*. 

Sim. N. S 

Skin 

Sm. & Bat. 

Sm. & G. 

Smith, K. B. 

Smitii, L. C. 

Smith, Reg. Cas. 

Sraythe 

Sol. Jo. ••• ... ... 

Spence ... 

Spinks ... 

St. B. Qd. (preceded by 
date) ... 

Stair Rep. 

Stark. 

State Tr. 

State Tr. N. S. 

Stewart ... 

Stockton... 

Story 

Stra. 

Stu. M. & F 

Stuart 

Stuart, Adm. ... 

Stuart, Adm. N. S. 


Stuart, K. B. 

Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Syme 


Simona’ Reports, Chancery, 17 vols., 1820 — 1852 

Simons and Stuart’s Reports, Cfliancery, 2 vols., 1822—1820... 
Simons’ Reports, Chancery, New Series, 2 vols., 1850—1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1081 — 1097 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 
1824—1825 


Smale and Giffard’s Reports, Chancery, 3 vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1800 

Smith’s Leading Cases, 2 vols 

C. L. Smith’s Registration Cases, 1895 — (current) 

Smythe’s Reports, Common Fleas (Ireland), 1 vol., 1839 — 1840 

Solicitors* Journal, 1850 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ FriM Court Cases, 2 parte, 1854 — 1850 


Queensland State Reports, since 1902 (c.^., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1601—1081 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 

State Trials, 34 vols., 1163—1820 

State Trials, New Series, 8 vols., 1820 — 1858 

Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice-Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 

Strange’s Reports, 2 vols., 1716—1747 

Stuart, Milne, and Feddie’s Reports (Scotland), 2 vols., 1851— 
1853 ... ... ... ... ... ... ... 


Sessions Cases (Stuart) 

Stuart’s Vice- Admiralty (Lower Canada) Cases, 1830—1850 ... 
Stuart’s Vice-Admiralty (Lower Canada) Cases, 2nd series, 1859 
^“*1874 ... ... ... ... ... ... ... 


Stuart’s Reports of Oases in King’s Bench, etc. (Lower Canada), 


1810—1835 


Style’s Reports, King’s Bench, fol., 1 vol., 1646—1656 

Swabey’s Report, Admiralty, 1 vol., 1855 — 1859 

Swabey and Ti'istram’s Reports, Probate and Divorce, 4 vols., 
‘ 1858—1865 


Swanston’s Reports, Cliancery, 3 vols., 1818—1821 

Swin ton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841... 
Syme’s Justiciary Reporto (Scotland), 1 vol., 1820 — 1829 


Eng. 

Kng. 

Eng. 

Eng. 


It. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Alls. 

Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot^ 

Scot. 

Can. 


Gan. 


Gan. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


T. &M. ... 
T. n. ... 

T. Jo. ... 


T. L. 


T. L. R 

T. P 

T. P. D 

T. Raym. 

T. S 

Taml 

Tas. L. R 

Taunt. ... 

Tax Cas. 

Tay 

Temp. Wood 

Term Rep. 

Terr. L. R 

Thom 

Toth 

Town St. Tr 

Trem. P. C 

Trist 

Tru 

Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 

Turn. & R 

Tyr 

Tyr. & Gr 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of the Witwatersrand High Court (Transvaal Colony), 
1902—1909 


Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1667—1085 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current) ... 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme (^urt of the Transvaal, 1910 — (current) 
South African Law Reports, Transvaal Provincial Division ... 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1060 — 
1683 


Reports of the Supremo Court of the Transvaal, 1902 — 1909... 

Tainlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 

Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current) 

Taylor’s King’s Bench Reports 

Manitoba Reports temp. Wood 

Term Rcpoite (Dumford and East), fol., 8 vols., 1785 — 1800... 

Territories Law Reports 

Nova Scotia Reports (Thomson) 

Tothill’s Transactions in Cliancery, 1 vol., 1559—1040 
Townsend, Modem State Trials ... 

Tremaine Pleas of the Crown, 1 vol., 1607 

Tristram’s Consistory Judgments, 1 vol., 1872—1890 

New Brunswick Reports (Trueman) 

Tudor’s Leading Cases on Mercantile and Maritime Law 

Tudor’s Loading Cases on Real Property 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 ... 

Tyrwhitt’s Reports, Exenequer, 3 vols., 1830—1835 

Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1830 


Eng. 


S. Af. 


Eng. 

S. Af. 

Eng. 
S. Af. 
S. Af. 


Eng. 
S. Af. 


Eng. 

Aus. 


Eng. 

Eng. 

Can, 

Can. 


Eng. 

Can, 

Can. 


Eng. 

l^ng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng, 

Eng. 

Eng. 


XT. C. Jut. Upper Canada Jurist Can. 

U. C. L. J. N. 8, ... Canada Law Journal, New Series, 1805 — (current) Can. 
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TJ. 0. L. J. O. S. ... Canada Law Journal, Old Sories, 10 vols., 1866 — 1864 ... Can. 

IT. 0. R Upper Canada Reports. Queen*s Bench Can. 

Udal Fiji Law Reports (Udal) Fiji. 

V. L. R, ... ... Victorian Law Reports ... ... ... ... ... ... Aus. 

V. R. ... ... ... Victorian Reports ... ... ... ... ... ... ... Aus. 

V. R. (Adm.) ... ... Victorian Reports (Admiralty) ... ... ... ... ... Aus. 

V. R. (Eq.) Victorian Reports (Equity) Aus. 

V. R. (Law) Victorian Reports (Law) Aus. 

Vaugh Vaughan’s Reports, Common Pleas, fol., 1 vol., 1060 — 1073 ... Eng. 

Vent Ventris’ Reports (Vol. I., King’s Bench ; Vol. II., Common 

Pleas), fol., 2 vols., 1608 — 1601 Eng. 

Vem Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 Eng. 

Vem. & Scr Vernon and Scriven’s Rcpo^, King’s Bench (Ireland), 1 vol., 

1786—1788 Ip. 

Ves Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 Eng. 

Ves. & B. Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814... Eng. 

Ves. Sen. Vesey Sen.’s Reports, 2 vols., 1747^1750 Eng. 

Vin. Abr. ... ... Viner’s Abridgment of Law and Equity, fol., 22 vols. ... ... Eng. 

Vin. Supp. Supplement to Viner’s Abridgment of Law and Equity, 6 vols. Eng. 


W. 

W. A. L. R 

W. A’B. & W 

W. & W 

W. C. C. 

W. H. C 

W. Jo 

W. L. D 

W. L. R. 

W. L. T 

W. N. (preceded by date) 

W. N 

W. R 

W. R 

VV. R 

W. W. A A’B 

W. W. R 

Wallis by Lyne 
Web. Pat. Ca.s, ... 

Welsh, Reg. Cas. 

Went. Off. Ex. 

West 

West /ewp. Hard. 

West. Tithe (.’as. 

White 

White & Tud. L. C. ... 

Wight 

Will. Woll. & Dav. ... 

Will. Woll. & n. 

Willes 

Wilm. 

Wils 

Wils. & S 

Wils. Ch, 

Wils. Ex 

Win 

Wm. Bl. 

Wm. Rob. 

Wms. Saund 

Wolf. & B 

Wolf. & D 

Woll 

Wood 


Watermeyer’s Reports of the Supreme Court of the Cape of 
Good Hope, 1857... 

West Australian Law Reports 

Webb, A’Beckett and Williams* Victorian Reports 

Wyatt and Webb 


Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
1898—1907 


South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol. 


1 ^ »l., 1620—1640 


South African Law Reports, Witwatersrand Local Division .. 


Western Law Reporter 
Western Law Times 


Law Reports, Weekly Notes, 1860 — (current) (e.gr., [1860 J W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 64 vols., 1852 — 1906 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 
Division 


Wyatt, Webb and A’Beckett 

Western Weekly Reports ... 

Wallis’ Reports, CJhancery (Ireland), 1 vol., 1766 — 1791 
Webster’s Patent Cases, 2 vols., 1602 — 1855 

Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 

Wentworth’s Office and Duty of Executors 

West’s Reports, House of Lords, 1 vol., 1839 — 1841 ... 

West’s Reports temp, Hardwicke, Chancery, 1 vol., 1736 — 1740 

Western’s London Tithe Cases, 1 vol., 1692 — 1822 

White’s Justiciary Reports (Scotland), 3 vols., 1886—1893 ... 
White and Tudor’s Leading Cases in Equity, 2 vols. ... 

Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 

Willmore, Wollaston, and Davison’s Reports, Queen’s Bench 
and Bail Court, 1 vol., 1837 


Willmore, Wollaston, and Hodges’ Reports, Queen’s Bench and 

Bail Court, 2 vols., 1838 — 1839 

Willes* Reports, Common Pleas, 1 vol., 1737 — 1758 

Wilmot’s Notes of Opinions and Judgments, 1 vol., 1767 — 1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742—1774 


Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
1825 — 1835 ... ... ... ... ... ... ... 


J. Wilson’s Reports, CJhancery, 2 vols., 1818 — 1819 

J. Wilson’s Reports, Exchequer in Eqiiity, 1 part, 1817 
Wmeh’s Reports, Common Pleas, fol., 1 vol., 1621 — 1626 
William Blackstone’s Reports, King’s Bench and CJommon 

Pleas, fol., 2 vols., 174(1—1779 

Wffiiam Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850... 

Williams’ Notes to Saunders’ Reports, 2 vols 

Wolferstan and Bristowe’s Election Cfuies, 1 vol., 1869 — 1864 
Wolferstan and Dew’s Election Cases, 1 vol., 1857 — 1868 
Wollaston’s Reports, Bail Court and Ih»ctice, 1 vol., 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1660 — 1798 ... 


S. Af. 
Aus. 
Aus. 
Aus. 

Eng. 
S. Af. 

Eng. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 

S. Af. 
Aus. 
Can. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Y. A. D. Young’s Vice-Admiralty Reports .. .. .. Can. 
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At 0* Oh* O&s* 


Y. A 0. Ex. 


Y.AJ. 

Y B* 

y! b! (Rolls Series) 
Y. B. (Sel. Soc.) 
Ydv. 

Yoik 


Younge and CoUyer’s Reports, Chancery Cases, 2 vols., 1841-— 
1843 


Younge and Collyer's Reports, Exchequer in Equity, 4 vols., 
1833—1841 


Younge and Jervis’ Reports, Exchequer. 3 vols., 1820 — 1830. 
Year Books 


Year Books (Rolls Series) 

Year Books (Selden Society) 

Yelverton’s Reports, King’s Bench, foL, 1 vol., 1602 — 1613 .. 
Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 .. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng; 




ABBEEVIATIONS 

USED IN THIS WORK. 

(Fox Abbieviatlona tiflod in cltbis BepoxlB, see pp. xv—xxxi, ante.^ 


A.-G. • 

Act. 

Admliy. 

Affd. . 

Affg. . 

Akt. . 

Alta. 

Anon. . 
Apld. . 
Appct. . 
Applu. . 
Appln. . 
Applt. . 
Apprvd. 

Arbn. • 
Archbp. 

Art. • 

Abs. Tax Cose 
Agsee. . 
Assocn. 


for Attorney-General. 

„ ActiengmUschaft. 

„ Admiralty. 

„ Affirmed. 

„ Affirming. 

„ Akiiengesellschaft ; Aktieboiagot ; Aktieselskabet. 
„ Alberta. 

„ AnonymouB. 

„ Applied. 

„ Applicant. 

„ Application. 

„ Application to Register a Trade Mark^ 

„ Appellant. 

Approved. 

„ Arbitration. 

„ Archbishop. 

Article. 

M Assessed Tax Case. 

Assurance. 

M Association. 


13. a. . 
B.C. . 


Bkpey. . 
Bkpt. . 
Bl^. Soc. 
Bp. 


„ Borough Council. 
M British Columbia. 

Bankruptcy. 

.. Bankrupt. 

Building Society. 
„ Bishop. 


C. A. . 

C. & S. L. Ry. 
C. 0. A. 

C. C. R. 

C. C. R. 

C. L. P. Act. 


Co. 


0. L. Ry. Co. 
C. O. R. 

C. 8. U. 0. 
Ca. 8a. . 
Calo. Ry. Co. 
Ch. 

Ch. Div. 

Co. 


Co-op. Assocn. 
Comrs. . 
Consd. . 


Corpn. . 
Ct. 

Ct. of Ch. 
Ct. of Eq. 
Ct. of R. 


„ Court of Appeal. 

„ City & Soutn London Railway Co. 

Court of Criminal Appeal. 

M County Court Rules. 

„ Court of Crown Cases Raserved# 

.. Common Law Procedure Act. 

„ Centra] London Railw ay Co. 

„ Crown Office Rules. 

Consolidated Statutes of Upper Canada. 
CavioB ad saiiafaciandunu 
.. (yaledonian Railway Co. 

„ Chancery. 

„ Chancery Division. 
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MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expre.«5sions used to describe the effect of the annotating? cases have the 
foUowini? meanings, and the classification of the annotating cases lias been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,*’ are grouped according to the points in the case which they annotate ; 
within these groups they are listed chronologically, except such as are classified as 
** Keferred to,” which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally ore grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically inter ae. The terms used in classi- 
fying the annotating cases are as follows : — 

” Appmed ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

Considered ” (Consd.). — ^This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — Tliis expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated cose is wrong, 
adduces reasons which secern to show that it is not accurate. 

“ Explained ” (Expld.). — ^This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ” (Extd.). — Compare “ Appued,” aupra. 

Followed ” (Folld.). — Tliis expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

“ Not Foixowed *' (N.F.). — Compare “ Foixowed,” supra, to which it is the adverse. 

*• Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

** Referred ” (Refd.). — ^This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and wheie there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

Mentioned ” (Mentd.). — ^This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — ^The 

SEcrr. I.—IN GENERAL. 

1. Whether relationship created- Question of 
fact.]— In an action for damage done tlirough 
negligent driving of a caniage &; horses let to liiro 
& driven by the servants of the owner, it is a 
question for the jury whether the servants were 
acting aa the servants of the person hiring, or of 
the owner. — ^Brady v. Giles (1835), 1 Mood. & li. 
494, N. P. 

AnnotcUions : — Conid. Jones v. Scullard, [1898] 2 Q. B. fi6.5. 
R^. Dewar v. Tasker (190(}), 95 L. T. 87. 

2. .] — A director of a limited co., 

who is also employed as a servant to collect moneys 
for them, is liable to bo convicted of embezzle- 
ment as a “ clerk or servant ** of the co. under 
Larceny Act, 1861 (c. 90), s. 68. — B. v, Htuart, 
[1894] 1 Q. B. 310 ; 63 L. J. M. C. 63 ; 70 L. T. 
44 ; 68 J. P. 299 ; 42 W. B. 303 ; 10 T. L. B. 166 ; 
38 Sol. Jo. 131 ; 17 Cox, C. C. 723 ; 10 B. 124, 
C. C. B. 

Annotation : — Be!d. Morlarty v. Regrent's Garage & Engineer- 
ing Co., [1921] 1. K. B. 423. 

8. Particular direction as to particular 


PART I. SECT, 1. 

\ 1 1. Whether rdaiiomhip created — 

, Question of fart .] — Hebb v. Lawrence 


Relationship. 

matter.] — On tiie trial, in an action for assault, 
pltf. proved that lie was pr<iscnt in tlie gallery of 
ii large liall where there was a meeting convened 
by inonibers of an assocn., & that deft, acted as 
chairman. Tlierc was an interruption in the 
galh?ry near k> the place where pltf. was standing, 
upon which deft, said, “ I shall bo obliged to bring 
those men to the front who are making the dis- 
turbance. Bring those men to the front.** Pltf. 
was making no disturbance, but according to his 
statement he was seized by a man with a white 
ribbon in his coat & two policemen, & dragged 
over some benches to the front part of the gallery, 
& thereby injured. There was nothing to show 
the position or duty of those who seized him, 
or whether any instructions as to keeping order 
had been given them by deft., before thi act 
complained of : — Held : there was no evidence 
to go to the jury of any liabilitv on the part of 
deft., as there was not the ordumry relakon of 
master & servant between him & those who 
assaulted pltf. ; but only a particular direction 
as to a particular matter, & the words used by 


(1890), 7 Man. L. K. 222.— CAN. 

III. .1 — Fleuty V. Orh 

(1906), 13 O. L. U. 5» ; 8 O. W. U. 
793.— CAN. 


1 lit. .] — Allison v. STA^ 

DARD Lxtmbkr Co. (B. O.), [1924] 
D. L. R. 465 ; [1924] 3 W. W. R. 481 
34 B. C. U. 257.— CAN. 

C 2 
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Sed, 1 . — In general. Sect, 2; Svib-aed, 1,^1. (o).] 

deft, did not authorise the officers to act upon their 
judgment as to who were the persons making the 
disturbance. — ^Lucas v. Mason (1875), L. K. 10 
Bxch. 251 ; 44 L. J. Ex. 145 ; 33 L. T. 13 ; 39 
J. P. 663 ; 23 W. B. 924. 

4. Person employed to exercise skill.] — 

Simmons v. Heath Laundry Co., No. 15, post, 

6. Control of mode of doing work.]— Ruth 

V , Surrey Commercial Dock Co. (J891), 8 
T. L. B. 116, C. A. 

Anruttaiion : — Beld. Marrow v. Flimby & Broughton Moor 
Coal & Fire Brick Co., [18fl8] 2 Q. B. 588. 

6. Relationship may exist at will.] — The son of 

a man who kept an office & held various appoint* 
ments, amongst wliicli was tliat of clerk to a local 
board, which son lining at home assisted his father 
in his office, conducting the business of the board, 
but without being paid any salary, may be con- 
victed of emb^jzzling moneys received by him on 
business of the local board as the clerk or servant, 
or as being employed in tlie capacity of a clerk or 
servant of his father, & the moneys may be alleged 
in the indictment to be the moneys of the father. 

The relationship of an employer & employed 
may exist at will & need not necessarily be for 
a greater length of time (Cockburn, C.J.). — 
B, V. Foulkes (1875), L. B. 2 C. C. R. 1.50 ; 44 
L. J. M. C. 65 ; 32 L. T. 407 ; 39 J. P. 501 ; 23 

W. B. 696; 13 Cox, C. C. 63, ( C. B. 

7. Personal performance ol work — Whether 
conclusive as to relation.] — Underwood v. Perry 
& Son, Ltd., No. 8, pod. 

Servants of carriers.]— Carriers, Vol. VIIJ., 
pp. 53, 54, 50, Nos. 352-355, 370. 

Servants within Larceny Acts.}— See Criminal 
Law, Vol. XV., pp. 921 et seq. 

Servants within Bankruptcy Acts.]-^ See Bank- 
ruptcy, Vol. IV., pp. 475-477, Nos. 4289-4314. 

Servants for the purposes of winding up under 
Companies Acts.] — See Companies, Vol. X., pp. 
945, 946, Nos. 6474-6477. 


Sect. 2.— FACTORS GOVERNING 
RELATIONSHIP. 

SuB-.sECT. 1 . — Exercise of Control over 
Servant. 

A. By Immediate Employer. 

(a) In General, 

8. Meaning of control.]- (1) A workman was 
engaged by a firm to break up old metal by means 


of blasting. He had no regular hours of work ; 
his time of arrival depended on the kind of morning 
& the work to be done ; he could leave when he 
liked ; he pleased himself & did not go to work 
every day as there was not always work. Having 
suffered an inju^ while at work, which resulted 
in total incapacity, he made an application for 
compensation, & the county ct. judge found that 
he was a “ workman ** within Workmen’s Com- 
pensation Act, 1900 (c. 58), s. 13, on the ground 
that as the contract was, on the facts of the case, 
one in which it was impossible for him to delegate 
the work, it was a contract of service : — Held : 
whether there was power to delegate the work or 
not was not the correct test ; the case must go 
back for a rehearing for the county ct. judge to 
consider more fully the question of control of the 
work & workman by the Sieged employers. 

By control 1 do not mean the actual control that 
in practice was exercised every day, because with 
a skilled workman the employer or the foreman is 
not always exercising control as to how to do his 
work. It is not necessary that it should be so, 
because ho knows how to do it ; but the question 
whether there is in the background, in the last 
resort, the power of control over, not only what thcj 
man has to do, but how he has to do it, is of great 
importance indeed. It is not necessary to say 
that you could not have a contract of service with- 
out this control, but if there was not that power 
of control as to the way in wliich the work is to he 
done in details, it would be very hard to establish 
a contract of master & servant (Lord Stern - 
DATJfl, M.li.). 

(2) y’he question of whether the man must* do 
the work himself is not conclusive as to whether 
he is a servant or not (Lord Sterndaije, M.B.). — 
Underwood v. Perry & Son, Im). (1922), 15 
B. W. C. C. 131, C. A. ; subsequent proceedings ^ 
15 B. W. C. C. 257, 0. A. 

9. Obligation on servant to obey orders.] — 
The mate of a vessel hired by the master, who was 
also one of the owners, at certain wages, is a servant 
within 6 Geo. 4, c. 16, s. 48, & is consequently 
entitled to six months’ wages upon the bkpey. of 
the master of tlie vessel. 

I do not know of any actual case of a seaman 
being held to bo a servant witliin the meaning of 
the Act of Parliament ; but as lie is hired to render 
liis services for certain wages, & is bound to obey 
the orders of the master of the vessel who hired 
him, 1 think he is as much a servant as the clerk 
or shopman of any merchant or tradesman (Sir 
John Cross). — lie Hudson, Ex p. Uomborg 


C f. (JorUrol of mode of doing 

work .} — FLKTfniER Moore v. Irish 
Insurance Comrs., flfllO] 2 I. Jl. 
70, n. — IR. 


6il. .] — A woll-fiinker 

entered into an aKrooment to sink a 
well. The eyidenco showed that al I the 
tackle used by the well-sinker was 
8upplio«l by hiinself. & that ho was not, 
in the course ot the work, subject to 
any control : — Held : the man was 
working under no controcjt of service. 
— Hughes v. Quinn (1917), 52 1. L. T. 
21 ; 11 B. W. C. C. 420.— IR. 


6 ill. .1 — Held: persons 

appointed to act in an inllrmary (o) as 
resident physicians & resident sursreous ; 
(5) as non-rosidont house physicians, 
non-resident liouso surgreons, & clinical 
assistants ; & (c) as supervisors of the 
administration of anoBsthetics, were 
not persons employed within National 
Insurance Act, 1911, in respect that, 
as the managrers of the infirmary had 
no control over the manner in wliich 
these meml>ers of the staff caniiHl out 


tlieir treatment of the patients nc 
contract of service existed betwe«)ii 
tliem. — ScoTTiHH Insurance CX>mrs. 
V. Edinbuuou Royal Infirmary, 
[1913] S. C. 751.— SCOT. 

6 iv. ,] — Lay missionaries, 

who Jiold no ecciosiastical status, & 
ore appointed bv, & subject to the 
control of, a minister or a kirk-session 
or a committee, are employed porsom 
within National Insurance Act, 1911.— 
Scottish Insubanob Comrs. v. Churcii 
OF Scotland, [1914] S. C, 16.— SCOT. 

6 V. .] — ^Whero an om- 

plover retains the power of con- 
trolling the work which his employee 
is doing & of dirooting such employee 
as to the manner in which the work it 

J done, the employee is usually 
railed a servant. — ^A ddis v, Scuillbi 

tI^hTVio Co., [1906 

7 !■ Personal performance of worl 
—WheXher txmcludve as to reldion.}^ 
A. ap^ with B. to do certain worl 
lor B. to paint some trucks aoesordim 


to specifiration. B. accepted tliis 
offer: — Held: this was a CMiutract 
whereby A. was not bound to do any 
of the work personally hut might get 
it done by deputy ; therefore lie was 
not an employee.— McElroy v. Aus- 
tralian Forge & Engineering Co., 
l^PRiETARY, Ltd. (1899), 24 V. L. R. 
963.— AUS, ^ 

a. Hospital commissioners dt physi- 
cians .} — The relation of master &; 
servant exists between the comrs. of 1 Jio 
liospltal & the physicians &; nurses, 
etc., employed by them in the hospital. 
— Donaij> 80 n V. St. John Comrs. 
General Public Hospital (1890), 30 • 
N. B. R. 279.— CAN. 


PART I. SECT. 2, SUB-SECT. 1.— 
A. (a). 

%i. Meaning of cotdrol.} — Held: 
M. was to bo subject to tho control & 
direction of his employer In respect to 
the manner in which the work was to 
be done & that would constitute him a 
servant. — Donald e. St. John, [1926 ] 
3 D. L. K. 816.— CAN. 



I Part L— The 

(1842), 2 Mont. D. & De G. 042 ; 4 L. J. Bey. 24 ; 
' 0 Jui*. 898. 

10 . .]— Himmons V, Heath Laundry Go., 

No. 15, 2 tost, 

11. .] — Tliere is no better working ryile 

for the purpose of determining such a question 
[the relationsliip of master & servant] tliat whether 
the alleged servant is under the orders of & 
bound to obey the alleged master ; if he is then 
the ivlationship of master & servant exists 
(Avoky, J.). — Hill r. Beckett, [1015] 1 K. B. 
578 ; 84 L. J. K. B. 458 ; 1 12 L. T. 505 ; 79 J. P. 
190 ; l.S L. G. K. 530, D. G. 

12. Power of employer to direct manner of 
work -Tugs under direction of harbour-master.] — 
Gutiibbrtson V. Parsons, No. 40, post, 

13. Employment lor special purpose.] — 

Deft, employed P. to clean out a drain wliich was 
on deft.’s land. P. was not in deft.*s service, but 
was a common labourer, sedected by deft, on account 
of liis having dug the drain originally. P. cleaned 
out the drain without assisttmee from any other 
person, & without the further direction or inspection 
of deft. He i-eceived five shillings for tlie job, 
fi*om deft. In the course of cleaning out the <lrain, 
P. took up part of an adjoining liighway, & i*cplacod 
the same in an improper manner & with insullicicnt 
materials, in consequence of which pltf.’s horse, 
passing along the liighway, was injured : — Held : 
under these circiimstiinct^s P. was not an inde- 
jiendent contractor, but was acting as the^ sf*rvant 

under tlie control of deft. & conscciuently deft, 
was rc^sponsible to pltf. for the injury. 

Tlie question is whetlKT deft. & J\ stood to e/ich 
oth(‘r in the isolation of master & servant. '^I'ho 
test here is whether deft, retaintid the power of 
controlling tluj work. No distinction can be 
drawn from the circumstance of the man being 
employed at so much a day or by the job. 1 
think that here the ndation was that of master & 
servant, not of contractor & contraettM^ (GROM^roN, 
.1.). — Hauler v. Henlock (1855), 4 K. & B. .570 ; 
3 C. L. B. 700 ; 24 L. J. Q. B. 138 ; 24 L. T. O. 8. 
233 ; 1 Jui-. N. 8. 077 ; 3 W. li. 181 ; 119 E. R. 
209. 

Aiuuifuiwn^'* Turner t*. (L E. Uy. (1H75), ILi L. T. 

4.‘il. Befd. VViff»fcttr. Fox (1800), 1 1 Kxch. 882 ; Aliruliuni 
r. IleynuhiH (1860), 5 H. & N. 143 ; Johnson v. LindHay 
(188U), 23 Q. U. 1). 508; Donovan, v. Laing, Wharton & 
Down ConstnioLion .Syndicate, [J803J 1 Q. B. 620 ; Barge- 
well V. Daniel (1007), 98 L. T. 257 ; .SlminoiiH r. Heath 
Jiaiindry Co., I1910J J K.. B. 543 ; .Soc, JVlaritiine Francalse 
r. Shanghai Dock & Engineering Ck). (1921), 90 L. J. 1*. C. 
So : I'erforming Right .Soc. r. Mitchell ik jlooker (I’alalH 
d<' DanHc), 119241 1 K. B. 762. Hentd. Arthy r. Coleman 
(1857), 6 W. K. 34. 

14. Caretaker.] — Resp. was a hop 

merchant, & was possessiid of certain houses having 
an internal (;ommunication Giroughout, A used 
for the purposes of his trade. K. lived in the 
houses in order to take care of them, but he was a 
clerk in resp.’s employ at a salary of £1 50 a yea.r, 
& he resided in the houses together with his wife, 
children, & servant : — Held : K. was not “ a 
servant or other person ” witliin Revenue Act, ’ 
1808 (c. 14), 8. 11. I 

A servant is a person subject to the command | 
of his master as to the manner in which he sliall j 
do his work (BRAMWEUi, L.J.). — Yewens v, 
Koakes (1880), 0 Q. B. D. 530 ; 50 li. J. Q, B. I 

13 i. Power of employer to direct 
manner of work — EmpUtym^rd for 
special JoHNsm-v v. Uastiu 

(1870). 30 IT. C. U. 232.~-CAN. 

13 ii. .1 — The rolatiunHhlp 

of mast-er & Borvant docs not exist 
between a municipal corpn. 8c a 
teamster hired by them by the hour 
t<i reinovo street sweepings with a horse 
Ac cart owned by him, the only control 
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132 ; 44 L. T. 128 ; 45 J. P. 8, 408 ; 28 W. K. 
662 ; 1 Tax Gas. 200, 0. A. 

Annotations Consd. Holfe v. Hyde (1881), 6 Q. B. D. 673 : 
City Bank v. Last (1882), 47 b. T. 254. Refd. Wootten 
ft, Rolfe (1881), 47 L. T. 252 ; Simmons v. Heath Laundry 
Co., [19101 1 K. B. 543 ; Bobboy v. Crosbie (1915). 84 
L. J. K. B. 856 ; Performing Right Soc. v. Mitchell & 
Booker '(Palais do Danse), [1924] 1 K. B. 762. Mentd. 
L. C. C. V. South Metropolitan Gas Co., [1904] 1 Ch. 76 ; 
L. C. C. V. Perry (1915), 79 J. P. 312. 

16. Skilled music teacher.] — Semble : a 

skilled music teacher, who gives lessons to a pupil, 
either in Ids own house or in the pupil’s house, 
cannot be regarded for the purposes of Workmen’s 
Compensation Act, 1900 (c. 58), as the workman 
& the pupil as the employer. 

Sir Frederick Pollock in Ids book on torts says ; 
“ The ndation of master &; servant exists only 
between persons of whom the one has the order & 
control over the work done by the other.” This 
definition, I tldnk requires some qualification. 
. . . The driver [of a motor car] may be the servant 
of the owner although the owner cannot control 
Ids work in the particulars in which the driver 
is controlled by the regulations. But broadly 
stated a contract of service does import that tliero 
exists in the peraon serving imder the contract an 
obligation to obey the orders of the person served. 
A i)er8on employed to exercise his skill may or 
may not bo a servant (Buckley, L.J.). — Simmons 
V. Heath Laundry Go., [1910] 1 K. B. 543 ; 79 
L. .T. K, B. 395 ; 102 L. T. 210 ; 20 T. L. R. 326 ; 
54 Sol. Jo. 392 ; 3 B. W. G. G. 200, G. A. 

Elxpld. Brandy v. S.K. Uupiiatd (1910), 80 
L. J. K. B. 217. Conid. lie Morison (1912), 106 L. T. 
731 ; tJiiivePBlly of Lujuloii Press t). Unlvcpwity Tutorial 
Press, (19161 2 (Jh. 601. Befd. Doggett v, Waterloo Taxi- 
Cab Co., [19101 2 K. B. 336 ; Scottish Insce. Comrs. v. 
Royal Iiillnnary of Edinburgh ( 1913), 0 B. W. C. C. N. 120 ; 
Wray v. Taylor (1913), 109 Ij. T. 120 ; Hughes v. Qulim 
(1917), 11 B. W. C. C. 420. Mentd. Wllinorson v, Lynn 8c 
Hamburg S.S. t)o. (1913), 82 L. J. K. B. 1064. 

16. Driver of motor car.]— Simmons v. 

Heath JjAUNDry (Jo., No, 15, ante, 

17 , Master of ship.] — Pltfs. chartered a 

barge, The Myrtle, for the carriage of a cargo of 
cement, which was lost thiough the sinking of the 
barge coriseciuent upon her unseaworthiness. 'Tlie 
barge was being worked on the system of “ thirds,” 
under which the master, C., took two-thirds of the 
gross freights, iiaying thereout the mate, crew, 
cost of pi*ovisic)ns, & the expenses of the voyage, 
A handing over one-third of the gross-freights, 
less harbour & towage dues & brokerage, to deft., 
thci owner, who provided the barge & paid for her 
upkeep. Ncitlwu* the charterpai’ty nor the bill 
of lading contained any reference to the owner. 

described only as “of the good ship The 
Myrtle,'^ signed the charterparty, but not as 
” master ” or “ for the owner,” & in the bill of 
lading, whicli ho signed ho was referred to as “ the 
master of the said ship,” In an action by pltfs. 
against deft, to rctcover the amount of the lost 
cargo, deft, denied liability on the ground that the 
contract was with the master, & that there was 
nothing to show that he was agent of, or servant 
for, an undisclosed principal. It appeared from 
the evid»mce that G. usually anunged the charter- 
ing ; that ho wa« apx>ointc^d by deft, to work & 
sail the ship ; & that ho was not dismissible during 
the continuance of the voyage except for grave 

in oonfuriiiity with tbu directlous of an 
uereiit of Ills employer : — Ueld : ho did 
not do thu work as an independent 
c^nitractor. — McKebgak v. Cafe Bre- 
ton Coal, etc. Co. (1906), 40 N. S. U. 
566.— CAN. 

18 Iv. .1 — Clement v. 

Northern Navigation Co., Ltd. 
(1918), 43 O. L. R. 127 ; 43 D. L. R. 
433.— CAN. 


exercised over him being the designa- 
tion of the idacMM from which & to 
which tl 0 sweepings are to be taken. — 
.Saunders e. City op Toronto (1899), 
26 A. R. 265.— CAN. 

13 iii. .H- Where a con- 

tractor who, through his men, did 
certain shoring, not upon any plan or 
method of his own, nor because any 
term of his eontraot obliged hltn, but 
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Sect, 2. — Factors governing relationship: Svib-sect, 
I, A. (g) (ft), <fe Jg. ia)A 

nuBconduct : — Held : upon the true inference to 
be d^wn from the facts as proved, there was no 
demise or bailment of the ship to the master ; & 
he inanaged & sailed the ship for the joint benefit 
of hims elf & the owner whose servant or agent he 
was. 

The critical test in all such cases is : Whore 
does the real control rest ? By retaining control 
over the m^ter the owner retains control also 
over the ship, & in that event it is immaterial 
whether he receives a share of the gross freights 
or the net profit. — ^Associated Portland Cement 
Manufacturers (1010), Ltd. v, Ashton, [1915] 
2 K. B. 1 ; 84 L. J. K. B. 519 ; 112 L. T. 486 ; 13 
Asp. M. L. C. 40 ; 20 Com. Cas. 165, C. A. 

18. Seaman .] — He Hudson, Fx p. Hom- 

BORO, No. 9, ante. 

19. Person not employed exclusively — 

Work done away from place of business — Contri- 
butor to newspaper.] — Wliere a person is doing 
work for another away from the latter’s iilace of 
business, & is not exclusively employed by the 
latter, & is only bound to do a particular chiss of 
work & is not working under the control or subjert 
to the commands of the latter, these four circum- 
stances, & possibly the last one alone, will prevent 
the person employed from b( ing a “ clerk or 
servant ” within Cos. Act, 1908 (c. 69). 

This lolling applies so as to exclude outside 
contribut<)rs to a newspaper from the right to 
preferential payment in the winding up of a co. 

in proceedings to realise debentures secured by 
a floating charge . — He Ashley & Smith, Ashley 
V. Ashmsy & Smith, [1918] 2 Ch. 378 ; 88 L. J. Ch. 

7 ; 110 L. T. 674 ; 34 T. L. It. 585. 

20. Expert carrying out statutory duties.]— 

A miner was employed during part of Ms time 
as delegate of his branch of a miners’ trade union, 
& also as an inspector under Coal Mines Act, 
1911 (c. 50), s. 16, &; an inspector of abnormal 
working places for all of which services he received 
payment : — Held : in carrying out statutory 
duties the miner acted as a skilled expert, was 
subject to no control & was therefore also under 


(6) HigM to Dismiss, 

Dismissal without notice.]— Part IV., Sect. 
2, sub-sect. 6, post. 

Remedies for wrongful dismissal,]— iS'ce Part VI., 
Sect. 2, sub-sect. 2, B., post, 

21. Whether conclusive as to relation.] — 

keedib V. London &; North Western By. Co., 
Hobbit v. London & Norih Western By. Co., 
No, 56, post. 


PART I. SECT. 2, SUB-SECT. 1.— 
A. (b). 

21 i. iy/id?ier conclwtivr. as to rr- 
Zotiow.] — Bocibte Maiutimk Fjian- 

OAI8E t>. HIIANGUAT DoOK & KnoinKFK- 
^^AN.** ^ ^ U 8U0. 

4«*^1*^* — Ih subject 
to the control of the inineowiiers, & 
to diamiBsal hy thorn for just ciiuso, 
fcrtv tho iiiino-owiKM'H. — 

PART 1. SECT. 2, SUB-SECT. 1.- -B. (a). 

24 i. Servant may have two mPsAers. I— 


22. .]— Be Byrom, Ex p. Ball, No. 58, 

post. 

B, By More than One Employer. 

(a) Right to give Directions as to Work, 

23. General rule.] — The usual tests as to whose 
servant N. was are, who had the power of selecting, 
controlling & dismissing him (Bowen, L.J.). — 
Moore v. Palmer, No. 47, post. 

24. Servant may have two masters.] — The 
general sei'vant of A. may for a time or on a 
particular occasion be the servant of B., & a person 
who is not under any paid contract of service may 
nevertheless have put himself under the control 
of an employer to act in the capacity of servant, 
so as to be regarded as such (Lord Hbrschbll). — 
Johnson v. Lindsay & Co., [1891] A. C. 371 ; 61 
L. J. Q. B. 90 ; 65 L. T. 97 ; 55 J. P. 644 ; 40 
W^ li, 405 ; 7 T. L. R. 715, II. L. 

Annotations Apia. Douovaii V, Laingr, Wharton & Dow'u 

Construction Syndicate, 11803] 1 Q. B. 629. Coxud. 

Hayward w. Drury Lane Theatre & Moss* Empires. [1917 j 

2 K. B. 809. Beta. Cameron v. Nystroin, [1803] A. C. 308 ; 

Hedley v. Pinkney S.S. Co., [1804] A. C. 222 ; Stamp v. 

Williams (1806), 12 T. L. Jl. 616; Cooper & Crane e. 

Wright, [1902] A. C. 302 ; Kay e. British Westinghousc 

Eloctrio & Manufacturing Co. (No. 1) (1005), 40 Sol. Jo. 

I 296 ; Burr v. Theatre Iloyal, Drury Lane, [1907] 1 K. B. 

544 ; Cribb e. Kynoch, [1907] 2 K. B. 548 ; Jones v. 

Canadian Pacific Ry. (1913), 83 L. J. P. C. 13 ; WHIioms 

V. Linotypo & Maclilncvy (1014), 84 li. J. K. B. 1620 ; 

Heasrnnrr. Pickfords (1920). :^6 T. L. R. 818. 

25. .] — Deft, was the owner of a brougham, 

horses, & harness which he kept at a livery 
stable. The keeper of the livery stable was in 
the habit of supplying deft, with one of his 
own servants to drive the brougham. One day, 
whilst the brougham was being driven with one 
of deft.’s horses, the driver, owing to his negligence, 
as the jury found, lost control of the horse, which 
dashed through the window of pltf.’s shop & did 
damage. The man who was driving the brougham 
at the time of the accident had continuously 
driven deft, for the preceding six weeks, & at the 
time of the accident was wearing a suit of livery 
which had been supplied to him by deft. : — Held : 
upon these facts there was evidence on which a 
jury might find that the driver at the time of the 
accident was acting as the servant of deft., so as 
to render deft, responsible for the consequences 
of his negligence. 

It is clca;r upon the authorities that it is not at 
all impossible for a man to be in the practical 
relation of servant to two different employers. 

. . . The case of Hourke v. White Moss Colliery 
Co.j No. 46, post, makes it quite clear that a 
man may be the general servant of one person & 
yet at the same time be the servant of another in 
relation to a particular matter & it also shows that 
the important element, whereby to determine 
whether he is the servant of the one person or of 
the other in relation to the particular business in 
which he is engaged, is which of the two persons 


Pati'ibon V, Canadian Pacific Ry. 

& Canadian Northern Ry. Co. 
(1912), 22 O. W. R. 131 ; 3 O. W. N. 

; 6 B. L. R. 

682. — CAN. 

2411. .] — Donley v. Ed- 

monton, Dunvegan & Bitmsii 
Columbia Ry. Co., Alberta & Great 
Waterways Ry. Co., & J. D. 
MoArtiuik Construction Co., [1929] 
2 W. W. R. 664.— CAN. 

„ ■;! — 'I’bo master in whose 

geiieral service a man is. is not 
I'uspo^ble lop the tortious act oJ the 
Rian If the control of the master bfu 
t^n for the time being disp laoed. by 

tbfi Ttnwer nf nontml nf nntK **1 f - 


into whose temporary sorvloo the man 
has passed by being lent or sub- 
contraoted. — Bain v. Central Ver- 
mont Ry. Co., [1921] 3 W. W. R. 44 ; 
50 D. L. R. 446.— CAN. 

24 Iv. .] — Down County Coun- 
cil V. Irish Insurance Combs., [1914] 
2 I. R. 110.— IR. 

24 V. .] — If a servant, who is 

in the employ of two masters, causes an 
injury to tlio plaintilT. that master, 
under whose personal control the 
servant was at ttio time he did the act 
wliioh caused the damage, will be liable 
in an action for damages. — Chatwin 
V, Central Bouiu African Rys., 

rion<ii TT (»<j m 
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Ihad the control of him in the conduct of that 
(business (Lord Bussell of Killowen, G.J.)- — 
I Jones v, Scullabd, [1898] 2 Q. B. 505 ; 67 L. J. 
IQ. B. 895; 79 L. T. 380; 47 W. B. 303; 14 
^:T. L. B. 580 ; 42 Sol. Jo. 731. 

Annotaiiona : — Diitd. Abrahams v. Bullook (1901), 85 L. T. 
i,. 237 ; Dewar v. Tasker (1906), 95 L. T. 87. Apld. Perkins 
V. Stead (1907), 23 T. L. R. 433. IMfftd. Poulson v. Jarvis 
(1919), 89 X.. J. K. B. 305. 

Whether servant acting as servant of hirer or 
owner— Question of fact.]— ^SVc No. 1 , ante. 

26. Driver supplied by jobmaster.]— The owner 
of chaises & horses let out to hire is liable for 
accidents arising from misconduct or negligence 
of the drivers, not the person who h&es the 
chaise. — Dean v. Branthwaitb (1803), 5 Esp. 
35, N. P. 

Annotation : — Coiud. Lauerher v. Pointer (1826), 5 B. & C. 

rid.7. 


27. .] — Where the owner of a carriage 

hired of a stable-keei)er a pair of hoi'ses to draw 
it for a day, & the owner of the horses provided 
a driver, through whoso negligent driving an injury 
was done to a horse belonging to a third person : — 
Jlefd : the owner of the carriage was nob liable to 
be sued for such injury. 

This is not the case of a man employing his own 
iiruuediate servants either domestic or others 
, . . for the jobman was a |>erson carrying on a 
distinct employment ... in which ho furnished 
men, & let out horses to all such persons as chose 
to employ him. This coachman was not liired 
to deft. He had no power to dismiss liim. He 
paid him no wages. The man was only tt) drive 
tlie horses of the jobman. It is true the master 
paid him no wages. ... It is [often] the case 
with servants at inns & hotels. Where thei'e is 
a gi'eat deal of business, they frequently receive 
no wages ... & trust entirely to what they 
receive from the persons who Wisort to the inn or 
hotel & yet they are not the less th<‘ servants of 
the innkeeper (Littledai.k, J.). — Laugiiku v. 
I’OINTEU (1820), 5 B. & O. 517 ; 8 Dow. & Hy. 
K. B. 550 ; 4 L. J. O. S. K. B. 309 ; 108 E. B. 
204. 


Annutati*/tia : — FoUd. Smith i\ Lawri'iicc (1828), 2 Man. & 
lly. K. B. 1 ; Quarmon v. Burnett (1840), 6 M. 8c W. 499. 
Apld. Milliariiii v. Wedge (1840), 12 Ad. & El. 737. FoUd. 
JonoH 17. Liverpool (Jorpn. (1885), 14 Q. B. D. 890. Aold. 
The QuickHtep (1890), 15 P. 1). 196. Dlltd. Jones r. 
Scullard, [1898] 2 Q. B. 565. Beld. Brady v. Giles (1835), 
1 Mood. & K. 494 ; Fenton v. City of Dublin Steam I’ackct 
(Jo. (1838), 8 Ad. & Ki. 835 ; M'Laughlin v. Pryor (1842). 
4 Man. & G. 48 ; Allen v. Hayward (1845), 7 Q. B. 960 : 



( Jonstruction Byudicato, [18931 1 Q.' B. 029; Dewar v. 
Taekor (1006), 95 L. T. 87 ; Pollard t?. Goolc & Hull Steam 
Towlug Co. (1910). 3 B. W. C. C. 300. Hentd. Rapsoii ». 
Cubitt (1842), 9 M. & W. 710 ; Rich r. Basterfleld (1847). 
4 C. B. 783 ; Reedio v. L. & N. W. Ry., Hobbit v. Same 
(1849), 4 Exoh. 244 ; Gayford v. NichollH (1854), 2 C. h. R. 
1066 ; White v. JameHon (1874), h. R. 18 Eq. 303 ; 
Chlbnall v. Paul (1881), 29 W. R. 536 ; Hughes v. Pemival 
(1883), 49 L. T. 189 ; Green well v. Low Beechburn CJoal 
CJo., [1897] 2 Q. B. 165. 


28. ,] — A., the owner of a carriage, hired 

four post horses & two iKXstilions of B., a livery 
stable keeiier, for the day, to take him from London 
to Epsom & back. In returning, the x>ostiiions 
damaged the carriage of O. ; — Held : B., as owner 
c>f the horses, & master of the x>ostilions, was 
liable to C. for such damage. — Smith v. Lawrence 
(1828), 2 Man. & By. K. B. 1 ; auh nom. Smith v. 
Boberts, 0 L. J. O. S. K. B. 208. 


Annotaiion : — ^Betd. Fontoji r. City of Dublin Steam l^ickt t 
Co. (1838), 2 Jur. 1087. 

20. .] — Where the owners of a carriage 

were in the habit of hiring horses from the same 
person, to draw it for a day or drive, & the owner 
of the horses provided a driver through whose 


negligence an injury was done to a third party ; — 
Held : the owners of the carriage were not liable 
to be sued for such injury ; it made no difference, 
that the owners of the carriage had always been 
driven by the same driver, he being the only 
regular coachman in the employ of the owner of 
the horses ; or that they had always paid him a 
fixed sum for each drive ; or that they had pro- 
^dded him with a livery, which he had left at their 
house at the end of each drive, & that the injury 
in question was occasioned by his leaving the 
horses while so depositing the livery in their house. 

If deft, had insisted on the horses being driven, 
not by one of the reg^ar servants but by a stranger 
to the job master it would have made all the 
difference. . . . The master is responsible for the 
acts of his servant & that person is undoubtedly 
liable who stood in the relation of master to the 
wrongdoer. But the liability . . . must cease 
where the relation itself ceases to exist ; & no 
oth(3r person than the master can bo liable. 
Consequently a third person entering into a con- 
tract with the master, which does not raise the 
relation of mastc^r & servant, is not lendei'od liable 
(Parke, B.). — Quarman v. Burnett (1840), 0 

M. & W. 490 ; 9 L. J. Ex. 308 ; 4 Jur. 909 ; 151 
E. U. 509. 

Amwtatimia : — Apld. Milligan Wcilgu (1840), 12 Ad. & 101. 
737. Gonad. M'Laughliii v. Pryor (1842), 4 Man. & G. 
48. Diatd. Marlin v. Temporloy (1843), 4 Q. B. 298. 
Apld. BurgcHE V. Gray (1845), 1 C. B. 578. FoUd. JonoH 
r. Livorimol Corpn. (1885), 14 (j. B. D. 890. Oonsd. 
Tho Nlobe (1888), 13 i\ D. 55. Apld. Tho Qnlokstep 
(1890), 15 V. D. 196. Diatd. Jones v. SouUanl, 11898J 
2 Q. B. 565. Refd. Allen v. Hayward (1845). 7 Q. B. 960 ; 
Tlio Eden (1846), 4 NoIa^b of CaHcs, 460 ; Machu v. L. Sc B. 
W. Uy. (1848), 2 Exeb. 415 ; R. v. Hey (1849), 2 Car. Sc 
Kir. 983; HoIuioh v. Onion (1857), 2 C. B. N. S. 790 ; 
Dalycll V. Tyrer (1858), JO. B. & E. 899 ; Blalklo v. Stom- 
brfclge (1869), G C. B. N. 8. 894 ; Tobin v. R. (1864), 16 
O. B. N. a. 310 ; WllIianiH v. Jones (1805), 3 H. & C. 602 ; 
Mersey Docks Trustees v. Gibbs (1866), L. R. 1 H. L. 93 ; 
Omoa Coal & Iron Co. v. Iluntloy (1877), 2 C. P. D. 464 ; 
Hpaight V. Tedcastle (1881), 6 App. Cas. 217 : The Flying 
Herpent, Tbo Nlobo (1888), 57 L. J. P. 33; Mills v. 
Armstrong, The Bernina (1888), 13 App. Cos. 1 ; Donovan 
V. Lalng, Wharton & Down Construction Syndicate, 
11893J 1 Q. B. 029 ; Dewar v. Tasker (1906), 95 L. T. 87 ; 
B.B. Dovonsblre v. Burge Leslie, 11912] A. C. 634 ; Poulson 
V. Jarvis (1919), 89 L. J. K. B. 305 ; Jefferson v. Derby* 
Hbiro Farmers, [1921] 2 K. B. 281. Hentd. Rapsou v. 
Cubitt (1842), 9 M. & W. 710: Rich v. Basteiflold 
(1847), 4 C. B. 783 ; Ueedle v. h. Sc N. W. Ry.. Hobbit 
V. Bamo (1849), 4 Exeb. 244 ; Gayford v. NiobollB (1854), 
2 C. Jj. R. 1066 : Thomas v. Rhynmey Ry. (1870), L. R. 
5 Q. B. 220 ; White v. Jameson (1874), L. It. 18 Eq. 303 ; 
River Wear Comrs. v. Adamson (1877), 2 App. Cos. 743 ; 
Dalton V. Angus (1881), 6 App. Cub. 740 ; Hughes v. 
Pcroival (1883), 8 App. Cas. 443 ; Tho European (1885), 
10 P. D. 99 ; ThoTasmanladBSb), 13 P. D. 110 ; Hardakor 
V. Idle District Council, [1806] 1 Q. B. 335 : Robinson 
V. BeaconsQold U. C., [1911] 2 cTi. 188; Padbury v. 
Holliday Sc Greenwood (1912), 28 T. L. R. 404 ; Phillips 
V. Britannia Hygienlo Laundry Co., [1923] 1 K. B. 539 ; 
Ilford U. C. V. Beal, (1925] 1 K. B. 671 ; l»urker v. MlUor 
(1920), 42 T. h. R. 408. 

30. part>, consisting of deft. & 

others, liired for a day’s excursion a carriage Sc 
jiost horses^ driven by postilions, who were the 
servants of the owner of the horses. Deft, rode 
upon the box. The xiostilions, in endeavouring 
to force their way into a line of carriages, over* 
turned a gig, Sc seriously injured pltf., who was 
in the g^^^ Deft., at the time Sc afterwards, held 
himself out os responsiblo for the accident, Sc used 
expressions allowing that he had a control over the 
postilions at the time it happened : — Held : he 
was liable in trespass. — ^M‘LAuaHLiN v. Pryor 
(1842), 4 Man. Sc (h 48 ; Car. & M. 354 ; 4 Scott, 

N. U. «r>5 ; 11 L. J. C. P. 1(59 ; (5 Jur. 372 ; 134 
E. Ji. 21. 


Annotaiiona "B aIS, Burgesa v. Gray (1845), 1 C. B. 578 ; 
Gordon v. Roll (1849), 4 Exeb. 365 ; Pidgin v. Legge 
a857), 21 J. P. 743 ; Holmes v. Mather (1875), L. R. 10 
Exoh. 261 ; Performing Right Boo. v. Mitohell Sc Booker 
(Palais do Danso), [1924] IK. B. 762 : Faloon o. I^oub 
P layers Film Co., [1926] 1 K. B. 393. 
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Master and Servant. 


Sed» 2 . — Factors governing rclaiiomhii) : Svb-secU 
(o).] 

31. .] — A jobmaster who regulaily supplies 

a carriage, horses, & driver to a gentleman, under 
a contract, for the season or for half a year, is 
liable for the negligence of such driver, though he 
be treated in every respect by the hirer as his 
servant. 

The relation of master & servant between S. 
[the driver] & deft, [contractor] was clearly 
established (Tindal, C.J.). — Shuttleworth v. 
CURLEN (1843), 2 L. T. O. S. 206. 

32. .]— Jones v, Scullard, No. 25, ante. 

33. Driver supplied by contractor.] — Where a 
person was hired & paid by B. as a driver of a 
horse kept by its owner for the service of deft., 
but which the owner could use as he liked when 
deft, did not require it : — Held : the driver was 
not the servant of deft., & an accident having 
happened through the servant’s negligence when 
he was not out on deft.’s service, deft, was not 
liable. 

I think that W. was not the servant of deft, 
but, looking at his hire & employment, he seems to 
be the servant to B. [the contractor] & tliat B. 
is responsible for him when lie is driving on his 
ordinary duty for deft. (Erle, J.). — Nichoijson 
V. Harrison (1850), 27 L. T. O. S. 50 ; 4 W. 11. 
459. 

34. .] - D. contracted wiili defts., an 

urban authority, to supply by the day a driver 
& horse to drive & draw a watering-cart belonging 
to defts. The driver was employed & paid by D. 
& was not under defts.’ direction or control other- 
wise than that their inspector directed him what 
streets to wat.(M\ In an action to I’ecovcr damages 
for injuries caused by the negligent conduct of the 
driver whilst in charge of the cart : — Held : defts. 
were not liable.— Jones v. Liverpool Corpn. 
(1885), 14 Q. B. 1). 890 ; 54 L. ,T. Q. B. 345 ; 49 
J. P. 311 ; 33 W. B. 551 ; 1 T. L. B. 389, D. C. 
A»-noialion» : — Apprvd. Uojiovanv. Luiiif?, Wharteii & Do\m 

CV)iiKtruction Hyntiicat o, 11893] 1 O. 11. 629 ; Wuldock t*. 

Winflolcl. 11901] 2 K. 11. 690. FoUd. Mlleham v, St. 

Marylebonc Corpn. & I.attor (1903), 67 J. P. 110. Coiuld. 

I’oulson V. Jarvis (1919), 89 L. J. K. B. 305. 

35. .] — A co., which carried on the 

business of iionfounders, entei*ed into a written 
contract with deft, for the hii’e from him of a van, 
home, & driver, for the purpose of delivering goods 
to their customers. Tlic contract provided that 
deft, was to supply a capable man to drive A take 
charge of tJu^ van & iiorse, that the man in deft.’s 
employ, & all charges & claims whatsoever in 
i-eferencc to the van. horse & man were to be paid 
for by deft., who was to be responsible for the 
same, &> that the co. were only to be responsible 
for the payment for the van, liorse, & man at a 
certain^ rate per annum by monthly payments. 
Tlie driver of a van supplied to the co. by deft, 
under the above-mentioned contract was guilty 
of negligtmce when delivering a ginler at the 
pi'cmises of a cust^omer of the co. by which pltf., 
a servant of the customer, was injured. There 
was no evidence; that any one representing the co. 
exei-cised any control over the driver in i-esiwct of 
the delivery of goods for the co. : — Held : upon the 
true construction of the contract, the implication 
was that the control of the driver, when delivering 
goods for the co., remained in deft., & deft, was 


therefore liable for his negligence. — ^Waldock v. 
Winfield, [1901] 2 K. B. 590 ; 70 L. J. K. B. 
925 ; 85 L. T. 202 ; 17 T. L. R. 601, C. A. 

Annotaiiona : — Distd. Dowar r. Tasker (1906), 9a L. T. 87. 
Reid. Poulsori V. Jarvis (1919), 89 L. J. K. B. 305. 


36. .] — In an action for damages for negli- 

gence against a metropolitan borough council, & 
against the person who had contracted to supply 
horses & driveis to work the council’s water vans 
employed in watering streets, the jury, in giving 
their verdict for pltf., found that there had been 
negligence on tlie part of the driver of a water 
van, who, they found as a fact, was the con- 
tractor’s servant, but who, at the time of the 
accident, was acting under the control of the council 
in his work. 

The ct., upon tliis veiMlict, gave judgment against 
the contractor as master of the driver because, 
upon the construction the ct. placed on the con- 
tract between defts., the contractor had not 
parted with the control of his servant. — ^Milbham 
V. St. Marylrhone Corpn. & Latter (1903), 07 
J. P. 110; 1 L. G. B. 412. 

37. Driver provided for motor car.] — Deft. ])ur- 
chased & paid for a molnr car in London, & ilic 
vendor agreed to provide a driver drive the 
car to a certain place outside Ixjndon & deliver 
it there, as deft.’s driver did not know tlie locality, 
& hiwl no experience of the chiss of car purchased. 
Wliile the car was being driven by the driver 
supplied by the vendor from Ijondon to the place 
named for delivery it collided with & damaged a 
motor bicycle owing to the negligence of the driver. 
At the time deft., his driver, & his son were in the 
car. In an action in the county ct. by the owner of 
the bicycle against deft, to recover for the damage 
to the bicycle, the judge held that the driver of the 
car, though he was the general servant of the 
vendor, was at the time under the control of deft., 
who h^ the property in & possession of the car, 
& therefore deft, was liable to pltf. for the 
negligence of the driver : — Held : tlie decision was 
right. — Perkins v. Stead (1907), 23 T. L. R. 433, 


D. C. 


38. .]— The owner of an electric brougham 

contracted with defts. to garage the brougham, 
supply electric energy, & supply a chauffeur at 
so much a week inclusive. By the negligence of 
the chauffeur, the chauffeur, while driving the 
brougham for his own purposes, & contrary to 
the orders given liim by its owner, injured jiltf. 
In an action to recover damages from defts. 
Held : defts. were liable, the chauffeur being their 
servant. — Norris v. Wolseley Tool & Motor 
Cab Co., Ltd. (1907), 52 Sol. Jo. 116. 

39. Man hired with horses — Under control of 
hirer.] — The Ministry of Munitions were engaged in 
discharging the cargo from a vessel in a dock into 
railway waggons standing on lines in one of the 
dock sheds. When the waggons were loaded they 
were taken from the dock shed on to the railway 
lines outside the shed & left there until they were 
taken away — ^usually by means of an engine or by 
man power, but sometimes by horses. On the 
occasion in question a horse was employed, which 
was in charge of a man who was lent by defts., 
who were team ownere, imder an agreement with 
the Minister of Munitions. The man took a waggon 
out of a door in the shed on the lines outside where 
there were other waggons standing in a position 


88 1. Driver aujiplied by coiUraclfrr.] 
— Canadian Northern Transfer Co. 
V . Toronto Storage Co. (1924), 56 
O. L. R. 852.— can. 


88 ii. .) — ^Anderson r. (JIlas- 


(low Tramway, etc. Co. (1893), 31 
Sc. L. R. 240 .— scot. 

87 i. Driver provided far motor cor.]— 
—Heron v. Coleman (1919), 46 
O. L. U. 154 : 17 O. W. N. 67.— 6aH. 


39 i. Man hired vdth horaea — Vtider 
control of hirer.] — plat-o fflass oo. 
liirod by the day the gonoral servant 
& horse & waggon of another oo. for 
use in its business, & while so hired 
the servant in carrying u load of glass 
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which left a space op gangway between tliem 
opposite to another doorway which was wholly 
DP partly open, & was being used by persons coming 
& going from other vessels in the dock. When the 
man had taken the waggon on to the outside lines 
!ie proceeded to move it up the lines against some 
?f the waggons so as to set them in motion & close 
jhe space or gangway in front of the second door- 
way. lie did this without giving any warning, 
jecuase, as he said, he thought that door was not 
3eing used. Pltf., who had come out of the door 
& was crossing the lines, was caught between two 
waggons & was seriously injured. Pltf. was not 
juilty of negligence. An action was bi*ought by 
pltf. against defts. to recover damages in respect 
Df the personal injuries occasioned to him by the 
legligence of defts.’ servants : — Held : the 
negligence wliich caused the accident was tlie act 
□f the man in moving the waggons without giving 
warning of his being about to do so ; h(3 did tliis 
as the servant of defts. & not of the Minister of 
Munitions ; & therefore pltf. was entitled to judg- 
ment. — ^PouLsoN V. Jarvis (John) & Sons, l/ro. 
(1019), 89 L. J. K. B. 30.5 ; 122 L. T. 471 ; 30 
T. L. R. 100 ; 04 Sol. .To. 223, C. A. 

40. Crew hired with tug.J - By an Act for 
lmpi*oving & maintaining a harbour, the corurs. 
were empowered to build or pi*ovi(l(5 steam-tugs 
for towing vessels into or out of the harbour, & 
to iHiceive for the use of such vesstjls such reason- 
able compensation as they should fix. 'I’he corurs. 
entered into an arrangement with the proprietors 
of certain steam vessels to i)erform this duty for 
them at certain specific<l rak^s of charge ; the 
comrs. paying them in addition a cei*tain sum 
annually, & the vessels being i)Iaced under the 
direction & control of tlie harbour-master. A 
vessel having sustained damage in con8e(iuen(M3 
of the neghgence & want of skill of tlie maskn* & 
crew of a tug, whilst being towed into the harbour, 
th(5 owner brought an action in the county (d. 
against the harbour corru«., under the direction 
of the judge, recovered a verdict. The ct., ou 
appeal, set aside the verdict, holding thal. the 
decision of the judge could not, upon any inference 
whicli could legitimately be di-awn from the facts 
beforci him, be correct in point of law.- - 
CuTnBEitT,soN V. PARSONS (1852), 12 C. B. 301 ; 2L 
L. J. 0. P. 105 ; 19 L. T. O. S. 297 ; 10 J, P. 474 ; 
10 Jur. 800 ; 138 K. R. 921. 

Aiui-fiUit uiu : —Mentd, a. W. Jty. r, (jloiKiiiijiii (1852), Ki 

Jill'. 802. 

41. the lessee of a ferry, hired 

of defts. a steamer with a ci*ew, to ply to Aj fro. 
Pltf. purchased of II. a season ticket, &, while 
on board the vessel, was injured by the breaking 
of a rope, through the negligence of the crew ; — 
Held : the crew remained the servants of defts., 
A defts. were therefore liable to jiltf. in an action 

'for negligence. — D alykll v . Tyuer (1858), B. B. 

E. 899 ; 28 L. J. Q. B. 52 ; 31 L. T. O. S. 214 ; 
5 Jur. N. S. 335 ; 6 W. R. 684 ; 120 E. R. 744. 
.Annotations: — ^Refd. Foiilkes w. Mot. lly. (1880), 5 

C. P. D. 157. Mentd. Farrant v. Uaruen (L8G2), 11 C. It 
“ N. 8. 553. 

42. .] — A Norwegian barque arrived at 

|the mouth of the Ribble, intending U) jirocecd up 
^the river to Preston. Under order from the coriui. 
Jahe was lightened & furnished with a tug by the 
Iharbour master & placii I by him second in a 
jstring of vessels, each of which was in tow of a tug, 
^ started in due time up the river for Preston. 
^When near Preston the tug towing the vessel in 
Jront of the barque slackened speed foi* some reason 


which was not proved. This tug had been 
chartered to the corpn., & was expected to have 
towed the last five miles in thirty-five minutes, 
whereas in fact she occupied an hour in so doing. 
The barque could not pass the vessels ahe£^ 
owing to the narrovmess of the channel ; the tide 
fell, & she grounded & sustained damage : — Held : 
notwithstanding that tlie tug was not the property 
of the corpn., but had only been hired by them, 
the crew of the tug were as much the servants of 
the corpn. <vs if the tug had belonged to the corpn., 
A tluutifore, supposing the crew to have been 
incompettmt or negligent, the corpn. would be 
liable. 

The crews of those fngs were as much the servants 
of defts. at the particular time during which the 
hiving held good, as if the tugs belonged to defts. 
themselves A the crews had been actually not 
only for the time but peimanently in their employ 
(Lopes, L.J.). — The Ratata, [1897J P. 118; 66 
L. J. P. 39 ; 76 I.. T. 221 ; 8 Asp. M. L. 0. 236, 
(1. A. ; affd. auh 'twin, Preston Uorpn. v, Biorn- 
STAD, The Ratata, 11898] A. 0. 513, H. L. 

AnnolaiUnis .—Mentd. Lohms elc.. (Owiiors of Barone 
Yiliiii) & Sklbs Ahhoo. ForciiiiiiK v, ProRton 

iJorpri., Tho Ydaii (18i>!>), 81 h. T. 10 ; The Mardchal 
Siicliot, llOlll 1\ 1 ; Tho WoHt Cock, [1011 J P. 208. 

43. Crew lent to dock ship.] — The Loijise 
(1001), 18T. Ji. R. 10,1). 0. 

44. Member of crew supplied to stevedore — 
Under control of stevedore.] — Deft, employed a 
stevedore to unload his vessel. The stevedore 
employ<;d his own labourers, amongst whom was 
pltf., & also one of deft.’s crew, named D,, whom he 
paid & over whom he had entire control, to assist 
them in unloading. l*ltf., while engaged in the 
work, was injurcnl through the negligence of D. ; — 
Held : deft, wjis not responsible* for the injury. 

I^he stevedores are not the servants of the 
owner of the shij> but they are persons having a 
special employment with entire control over the 
men employed in the wfirk of loading A unloading 
(WiLT.Ks, .I.).'-Mijrray V, (Utrrik (1870), L. R. 
6 C. P. 21 ; 40 L. J. U. P. 26 ; 23 J.. T. 557 ; 10 
VV. R. 104 ; 3 Mar. I.. 0. 497. 

AniwUdiuns .— PoUd. llourke v. White Mobh CoUlory fio. 
(1876), 1 (;. W D. 5.56. Apld. TIe'J r. Lcch, [1604] 2 IC. B. 
002 ; Walker r. (U>ahh (fOlO). 3.1 T. L. H. 116. Be!d. 
Tumor V. C. E. Jty. (1875), 33 L. T. 431 ; JoiiOB r. Llvcr- 
F»ool Corpn. (1885), 14 Q. B. D. 800; Mooro v. Palmer 
(1886), 2 T. L. R. 781; OhlfloUl v. FurnlHH, Wltliy & 
ItoimhlHoji (1803), 58 .1. 1*. 102 ; Hlllyer r. St. Bartliolo* 
iiiow’H Ilosjiitiil (1000), 78 L. .1. K. B. 058. 

45. .]--Pltf., employed as foreman of 

a stiev<»dori! k) unload a ship with the assistance 
of th(! crew, was iniur(»d by the negligence of one 
of the crew in thci qnasi-cmijloyniont of the steve- 
dore ; the shipowners wc^re not liable. — 

Manning v, Adams Biiotheiis (1883), 32 W. R. 
130, D. 0. 

A nmdatiori. : — Re!d. Moore iv T*alincr (1886), 2 T. L. R. 781. 

46. Engineer driver provided for engine.] — 

Defts., having begun sinking a shaft in their 
fjolliery, for which purpose they had fixed an engine 
near the mouth of the shaft, agreed witli W. kj 
do the sinking A excavating at a certain price per 
yard, W. to find all labour, defts. to provide A 
place at tlie disposal of W. the necessary engine 
power, ropes, A hopfiets, witli an engineer to work 
tlie engine, who was employed A paid by defts,, the 
engine A engineer to be under the control of W. 
Pltf., v/ho was one of the men employed A paid by 
W., while working at the bottom of the shaft was 
injured by the negligence of the engineer ; — Held : 
though the <mgineer remained the general servant 
of defts., yet being under the orders A control of 


^^ocked a man down A seriously remained the general servant of the co. iiatku 1*latr Glass (Jo. v. Caston 
^ urod him :-^Ueld : tho driver from which ho was hired.— C onsou- (1899), 29 S. C. U. 624. — CAN. 
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Sect. 2. — Factors governing relationship: Sub-sect. 
1, B. (a) db (b), & C.] 

W. at the time of the accident, he was acting as 
the servant of W., & not of defts., who were there- 
fore not liable for his negligence. — Rourkb v. 
White Moss Colliery Co. (1877), 2 C. P. D. 205 ; 
40 L. J. Q. B. 283 ; 30 L. T. 40 ; 41 J. P. 680 : 25 
W. R. 263, O. A. I 

Annotations: — ^INstd. Jones v. Liverpool Corpn. (188/)), 
14 Q. B. D. 890. Apld. Donovan v. Laitifif, Wharton & 
Down Construction Syndicate, [189.11 1 Q. B. 629 ; Jones 
r. SoiiIIard. [1898] 2 Q. B. .565. Dilrtd. Waldock o. Win- 
held. [1901 ] 2 K. B. 596. Consd. Dewar v. Tasker (1906), 
95 L. T. 87. Apld. Perkins v. Stead (1907), 23 T. L. K. 
433. Reid. Swalnson v, N. E. Ily. (1878). 3 Ex. D. 341 ; 
Moore e. Palmer (1886), 51 J. P. 196 ; RobertiS v. Totten- 
ham Lager Beer Brewery & Ice Factory (1889), 6 T. L. R. 

4 ; Johnson v, Lindsay, [1891] A. C. 371 ; Dewar v. 
Tasker (1907), 23 T. L. R. 259 ; Hill v. Beckett (1914), 
84 L. J. K. B. 458 : Poulson v. Jarvis (1919), 89 L. J. 
K. B. 305. Mentd. Harlock e. Ashbon'y (1881), 51 L. J. 
Ch. 96 ; Farrort’. Lacy, Hartland (1885), 28 Ch. D. 482 ; 
Jfc Briton Medical & General Life Assocn. (1886), 2 T. L. R. 
109; Swain v. Follows (1887), 18 Q. B. D. 585. 

47. .] - -A stevedore contracted to load 

a ship, & hired an engine from 1\, who sent his 
servant, N., to work it. M., a servant of the 
stevedore, gave the signals to N., & by N.’s 
negligence a sack fell At killed M. llio w^ages of 

N. were paid by P . : — Held : N . was the servant 
of P., & P. was liable to M.’s representatives for 
compensation. 

The usual tests as to whose servant N. was 
are, M^ho had the power of selecting, controlling 
& dismissing him (Bowen, L.J.). — ^Moore v. 
Palmer (1880), 51 J. P. 190; 2 T. L. R. 781, 
C. A. 

Annolaiions .—Reid. Wlliifcrson v. Lynn & Hamburg S.S. Co, 
(1913), 109 L. T. 53 ; Poulson v. Jarvis (1919), 89 L. J. 
K. B. 305. Mentd. Andrews v, Barnes (1888), 53 J. P. 4. 

4^. .] — Defts. hii'ed out an engine to 

auotlicr person, & they supplied a driver for the 
(‘Ugine. They paid tlie driver, supplied the oil for 
the engine, & kept it in repair. The evidence 
showed that the person to whom the engine was 
liired could direct where the engine shoidd go & 
wliat loads it should haul, Ac that defts. never knew 
where; the (;ngino was sent to or wliat it carried. 
AVliilo so hired, the engine, by the negligence of 
the driver, injured pltf. ; — Held : on the facts, 
(lofts., who appointed Ac paid Ac who could dismiss 
tlio driver, had control over him at the time of the 
injury, Ac were therefore liable to ])ltf. — Dewar 
V . Tahkkr Ac Sons, liTD. (1907), 23 T. D. R, 259, 

O. A. 

Annotation:— Consd. Poulson v. Jarvis (1919), 89 L. J. K. B. 
305. 

49. Man hired with crane.] — Defts. contracted 
to lend to a firm who were engaged in loading a 
sliip at their wliarf a crane with a man in charge 
of it. ^ Th(; man in charge of the crane received 
directions from the firm or their servants as to the 
working of the crane, Ac defts. liad no control in 
the matter. Pltf., who was a servant of the 
wharfingers Ac was employed by them to direct the 
working of the crane, sustained an injury through 
being stimck by it by reason of the negligence of 
the man m charge, Ac sued defts. on the ground that 
the negligence was the act of their servant: — 
Held : though tlie man in charge of the crane 
^mom^ the general servant of defts., yet, as they 
had parted with the power of controlling him with 
i*egai d to the matter on which lie was engaged, they 
were not liable for his nt^gligcnce while so employed. 
Donovan v, liAiNo, Wharwn Ac Down Con- 


struction Syndicate, [1S93] J Q. B. 029 ; 03 
L. J. Q. B. 25 ; 08 L. T. 612 ; 57 J. P. 583; 41 
W. R. 456 ; 9 T. L. B. 313 ; 37 Sol Jo. 324 ; 4 
R. 317, a A. 

Annotations:— JMd.^Cahalano v. North Motropolltoii Ry. 
& Canal CJo. (1896), 12 T. L. R. 611. Apld. Jonra v. 
Scullard, [1898] 2 Q. B. ^65 J Tho Louiro (1901h 18 
T. L. R. 19. IMstd. Waldock v. Wlnfirfleld, [1091] 2 xL. B. 
596 Jm. D^ar d. Tasker (1907), 23 jp. L. R. 259. 
Consd. I^julson v, Jarvis (1919), 89 L. J. K. B. 305. 
Apprvd. Bain v. Central Vermont Ry., [1921] 2 A. C. 412 ; 
Soc. Maritime Franoalse v. Shanghai Dock & Engineering 
Go. (1921), 90 L. J. P. C. 85. Refd. Abrahams v. Bullock 
(1901), 85 L. T. 237 ,* Wilmerson v, Lynn & Hamburg 
ks. Co. (1913), 109 L. T. 53 ; Performing Right Soc. 
V. Mitchell & Booker (Palais do Danse), [1924] 1 K. B. 
762 ; Falcon v. Famous Players Film Co., [1926] 1 K. B. 
393. 

50. ,] — Cahalane V. North Metropolitan 

Railway Ac Canal Co. (1896), 12 T. L. R. 611, 
C. A. 

51. Nurse supplied by association — Under con- 
trol of doctor to whom supplied.J^Dcfts. were an 
assocn. whose object was to provide for the supply 
of duly qualified nurses to attend on the sick 
in a certain neighbourhood. The assocn. for that 
purpose appointed &> paid salaries to nurses, for 
whoso services they made charges to persons on 
whose application the nurses were supplied. The 
assocn. issued printed rules & regulations with 
regard to the duties of their nurses & other matters 
with a view as well to the protection of the nurses 
as to ensuring their clTiciency while engaged in 
nursing. These regulations provided for the 
exercise of certain supervision over the nurses by 
a superintendent appointed by the assocn. ; but, 
with regard to the work of a nurse while engaged 
in nuraing a patient, it was provided, hder alia, 
that, while so engaged she should not absent herself 
from duty without the permission of the patient’s 
friends & that she should implicitly follow the 
instructions of the patient’s medical man. A form 
which was sent out by the assocn. upon supplying 
nuLscs, indicated to the person applying for tlie 
nurse tliat, while engaged in nursing the patient, 
the nurse was to be regarded as employed by that 
person. Two nurses were supplied by tlie assocn. 
for the purpose of nursing the female pltf. through 
an operation wluch was about to be performed uiion 
her by a medical man in attendance upon hoi*. 
An injury was occasioned to the female pltf. 
through the negligence of the nurses, or one of 
them, while engaged in nursing her : — Held : upon 
the true construction of the documents in relation 
to the supply of the nui*ses, the contract of the 
assocn. was, not to nurse the female pltf. through 
the agency of the nurse as their servants, but merely 
to procure for her duly qualified nurses, & the 
nurses were not, in nursing the female; pltf.. acting 
as the servants of the assocn. ; & therefore defts. 
were not liable in respect of negligence of the nurses 
supplied by them. — Halt. v. Lees, [1904] 2 K. B. 
602 ; 73 L. J. K. B. 810 ; 91 L. T. 20 ; 53 W. R. 
17 ; 20 T. L. R. 678 ; 48 Sol. Jo. 638, O.^A. 
Annotations : — Distd. Norris v. Wolsoley Tool & Motor Cab. 

Co. (1907), 52 Sol. Jo. 116. Conid. Cox v, Coulson, [1916] 

2 K. B. 177. R^ Hlllyer v. St. Bartholomew's Hospital, 
[1909] 2 K. B. 820 ; Wllinorson v. Lynn & Hamburg 
as. Co. (1913), 109 L. T. 53. 

52. Hospital servants.] — ^An action for damages 
will not lie against hospital authorities in respect 
of injuries to a patient who has been admitted to 
their hospital, caused by negligence on the part of 
the surgeons or physicians engaged in the operation 
or examination to whicli the patient has submitted 


49 i. Man hired with crane.]-' 
Ainslik V. Lrith Do(*k Coaibs. (1919). 
57 Sc. L. R. 5.-H5COT. 


52 i, IlospUal servants,y—JjA\mK v. 
Smith’s Falls Pubuc Hospital (1915), 


I -4 D. L. R. 866.— 

CAN. 

b. Servant assisting contractor to 
If*???* Adams 

& CO., [1907] S. C. 867 ; 44 Sc. L. II. 


259 ; 14 S. L. T. 625 — SCOT. 

e. Native labour supplied to milUary 
authorities.}— Kybbkv v. Calder & Co. 
(1903), 20 B. C. 435.— S.AF. 
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himself, of whose professional competence th« 
hospital authorities have taken reasonable care 
to assure themselves, they not being the servants 
of the hospital authorities but professional men 
employed by those authorities to exercise their 
profession to the best of their abilities according 
to their own discretion & in no wa^ under the 
orders or bound to obey the directions of the 
authorities. Nurses & carriers, although they arc^ 
servants of the hospital authorities for general 
purposes, are not so for the purposes of operations 
examinations by the mescal oiheers at which 
they assist, for they cease for the time being to 
be such servants, inasmuch as they take their 
orders during that period from the operating 
surgeon alone, & not from the hospital authorities, 
even if nurses & carriers were persons for whose 


90 L. J. P. 0. 86 ; 126 L. T. 134: ; 37 T. L. R 370, 

P. O. 

AnnoUUion .—Reid. Baiu V. Ceutrol Vormout lly., [1021 
2 A. JO. 412. 

(b) Right to Dismiss. 

66. Servant of contractor.] — Deft, had the 
power of insisting on the removal of careless oi 
incompetent workmen, but this power of removal 
does not vary the case. Tlie workman is still the 
servant of the contractor only, & the fact that 
defts. might have insisted on his removal, if they 
thought him careless or unskilful, did not make 
him their servant (Rolpb, B.). — Reedir v. 
London dc North Western Ry. Co., Hobbit v. 
Same (1849), 4 Exch. 244 ; 0 Ry. & Can. Cas. 184 ; 
20 L. J. Ex. 65 ; 13 Jur. 659 ; 164 B. R. 1201. 


negligence the hospital authorities would be liable 
the*.y are not liable for the negligence of the 
operating surgeon. — H illyer v. St. Bartholo- 
mew’s Hospital (Governors), [1909] 2 K. B. 
820 ; 78 L. J. K. B. 958 ; 25 T. L. R. 762 ; 53 
Sol. Jo. 714, C. A. ; snh nom. Hillyer v. London 
C oKPN. (8 t. Bartholomew’s Hospital, 
CovERNOKs), 101 J.I. T. 368 ; 73 .1. P. 501. 
AnnottUi/nui : — Distd. Smith v. Martin Sc Kinfirnton-upon* 

Hull Corpn., 11911] 2 K. H. 77r>. Refd. Shrimpton «. 

Hortfordshlro County (Council (1010), 74 .1. P. 305 ; 

Scottish Iiisce. Oomrs. v. Iloyal Infirmary ol Ediiibiirfirh 

(1013). 6 B. W. C. C. N. 120. 

58. Attendants hired with theatre.] — Defts., 
wlio were the governing body of a hospital, hired 
a cinematograph theatre on Sundays, one of the 
k'.rms being that the hospital would pay the wages 
of the stall for the days on wliich the theatre was 
Liken. Pltfs., with two others, took a box at 
the theatre on a Sunday, & during the performance 
one of the theatre attendants, who was sent to he 
box with a message, committed a technical assault 
on pltfs. In an action by pltfs. against defts. for 
damages : — Held : as on the true construction of 
the liiring agreement there was a separate employ- 
ment of the servants at the theatre, so that on 
Sundays they wore the servants of the hospital, 
(bifts. were responsible in damages. — Samuels v. 
Townsend (19J6), 32 T. L. R. 35(1. 

54. Driver working over jointly operated railway 
system.] —Applt.’s husband was l^ed owing to 
the negligence of i*esp. co.’s engine driver in dis- 
regaixiing the signals of another co. upon whoso 
line lie was driving the engine imder an agreement 
between the cos. for joint working ; c.ach co. 
paid the drivers employed in the joint service for 
the service on its own line. Applt. sued resps. 
for damages ; — Held : the resp. co was not liable, 
since at the moment of the accident the engine 
driver was under the control of the other co. — 
Bain v. Central Vermont Ry. Co., [1921] 2 
A. C. 412 ; 90 L. J. P. C. 221, P. C. 

Annotai-Um : — ^Retd. Perfomiinff lUglit Soc. v. Mitchell & 

Booker (Palais do Danse), [1024] 1 K. B. 7(52. 

55. Workmen hired to repair ship — Working 
under supervision of ship’s engineer.] — Resp. co. 
lent sc»me of their servants to applts. to assist in 
ropa.i^g the engines in a wooden motor vessel 
wluch belonged to applts. They w^orked under 
the orders of the ship’s engineer. Lighted candles 
by his instructions were used, & owing to the alleged 
neghgence of resps.* servants a fire occurred on the 
vessel, & applts. brought an action claiming to 
recover damages from resps. ; — Held : resps. weiK? 
not liable as the workers were not under their 
comrol, & it made no difference whether they were 
Pwd for the men’s services or not. — S oci6t6 

FrANGAISB V, SHANGHAI DOCK & 
iiiNQiNBBWNa Co., I/TD., [1921] 2 A. C. 417, n. ; 


Annotaiions : — ^Refd. OvoHmi v. Freeman (1852), 11 C. B. 
867 ; Ellis V. ShofQeld (las Consumers Co. (1853), 23 
L. J. Q. n. 42 ; Peachey v. Rowland (1853), 13 C. B. 182 ; 
QayfordtJ. Nicholls (1854), 9 Exch. 702 ; Butler r. HunU^r 
(1862), 7 H. & N. 826 ; The Bernina (2) (1887). 12 P. D. 
58 : Hardakor v. Idle District Council, [1896] 1 Q. B. 335 ; 
Holliday v. National Telephone Co., [1890] 1 Q. B. 221. 
Mentd. KnUrht v. Fox (1850), 20 L. J. Ex. 9 ; MaoCarthy 
. Young (1861). 6 H. & N. 329 ; Tobin v. 11. (1864), 16 
C. B. N. S. 310 ; The Halley (1867), L. R. 2 A. & K. 3 ; 
Jones V. Liverpool Corpn. (1885), 14 Q. B. D. 890 ; Green - 
lilll 11 . Low Boochhurn Coal Co., [1897] 2 Q. B. 165; 
Maxwell v. British Thomson Houston Co. (1902), IS 
T. L. R. 278 ; Performing Right Soc. r. Mitchell & Dookc*r 
(Palais do Danse). [1924] 1 K. B. 762. 

57. Sub-contractor.] — ^M ooke v. Palmer, 

No. 47, ante. 

58. Servant engaged by servant.] — Coal pr(»- 
prietors employed colliers, to whom the \\ork 
was let off at so much per score baskets, & each 
collier had a drawer attached to him, whom he 
brought when ho was himself hired. The colliers 
were not hired unless the manager approved the 
drawers, or unless, in the c^o of disapproval, the 
colliers took drawers provided for them by the 
manager. The colliers paid the drawers out of 
their earnings, according to an agreement between 
them, in which the coal proprietors took no part, 
& discharged the drawers as they thought lit, 
without interference on the part of the proprietors, 
except that the latter might discharge the collier 
f he injustly discliargcd the drawer, & that both 
collier & drawer might be discharged for trans- 
gressing the rules of the mine. Upon the pio- 
:)rietor8 becoming bkpt., & the colliers’ wages being 
-n arrear : — Held : the drawers were not servants 
of the coal proprietors so as to be entitled to pay- 
ment in full of half a year’s wages. — Re Byiw)m;, 
Ex p. Ball (1853), 3 De G. M. & G. 155 ; 20 
L. T. O. S. 267 ; 43 B. R. 63 ; sub 7 iom . Re Byrom, 
Ex p, Eckerslky, 22 L. J. Bey. 27 ; 17 J ur. 198 ; 
1 W.R. 187, L. JJ. 


a. By Third Party. 

59. Servant hired by bailiff.]— The employer of 
the servant is the master for whoso service he is 
retained, & not the bailiff of the farm, who in fact 
hires the servant.— R. v. Hoseason (1811), 14 
Bast, 005 : 104 B. R. 734. 

60. Right to give directions— Thames water- 
men — Members of Watermen’s Company. 1- - 
Martin v. Temperley (1843), 4 Q. B. 298; 3 
Gal. & Dav. 497 ; 12 L. J. Q. B. 129 ; 11 L. T. 
159 ; 7 J. P. 145 ; 7 Jur. 160 ; 114 B. R. 912. 


Annotaliona : — Mentd. Tho Eden (1846), i Wm. Rob. 442 , 
Wllmersf>n v. Lymi Sc Hamburg S.b. Co. (1W3), 109 
L. T. 53 : Turnbull t>. Wielund (1916), 33 T. L. R. 143. 


01. Servants of stevedore under control 

of ship’s officers.] — Where a stevedore had con- 
tracted to discharge a vessel for a lump sum, the 
fact that the master of the vessel had control oyer 
tho incidents of tho discharge held not to make tho 
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Master and Servant, 


Sed. 2, — Factors governing reUUionahip : Svb-sect. 

1, C. ; 8ub-8ect8. 2 d: S, Sect* 3: Svb-secta, 1, 

2, 3, 4 cfe 5, A. (a) d ih)A 

servants of the stevedore the servants of the ship- 
owner BO as to free the stevedore from liability for 
their negligence. — Cameron v. Nystrom, [1893] 
A. 0. 308 ; 62 L. J. P. C. 85 ; 68 L. T. 772 ; 57 
J. P. 550 ; 7 Asp. M. L. O. 320 ; 1 R. 362, P. C. 


Sub-sect. 2. — Remuneration. 
See Part V., post. 


Sub-sect. 3. — Exclusive Employment. 

62. Person hired for particular work — On em- 
ployer’s premises — Journeyman tailor.] — A 

journeyman tailor was employed to do a particular 
job on his employer’s premises, & was obliged to 
work exclusively for his employer until the job 
was finished: — Held: the relation of master & 
servant existed between the employer employed. 
— Ex p. Gordon (1855), 3 C. L. R. 1257 ; 25 
L. J. M. C. 12 ; 25 E. T. O. S. 187 ; 1 Jur. N. S. 
683 ; 3 W. R. 508. 

AnnottUvm Mentd. Lawrence v. Todd (1863), 14 C. B. 
N. d. 564. 

63. Not on employer’s premises — News- 

paper contributor.]-— Ashley & Smith, Ashley 
V, Ashley & Smith, No. 19, ante. 


Sect, 3.— COMPARISON WITH OTHER 
RELATIONSHIPS. 

Sub-sect. 1. — ^Agency. 

Agency generally.] — See Agency, Vol. I., pp. 
267 et seq. 

64. Master may direct how work to be done.] — 

Prisoner kept a refreshment house, & was employed 
by the prosecutors to get ordera for their goods, 
to collect the money & pay it over. He was paid 
by commission. He was to go about among the 
farmers to get orders, but no definite time was to 
be spent in so doing. He was styled by them their 
agent for the particular district. Prosecutors had 
a store at B. under the controul of prisoner, who 
supplied customers from the stores pursuant to the 
orders he obtained. In order to obtain the security 
of a guar^tee society for prisoner’s conduct, & 
in compliance with their regulations, it was 
arranged that the prosecutors should pay prisoner 
a salary of £1 a year. Prisoner having got into 
ari*ear was treated by prosecutors as a debtor for 
the amount. Prisoner fraudulently appixipriated 
money which he received from customers, & gave 
a false account : — Held : a conviction for embezzle- 
ment could not be sustained, as the above facts 
did not establish that prisoner was the servant of 
prosecutors. 

It seems to me that the difference between the 
relation of master & servant &; of principal & 
a^nt is tliis : A xjrincipal has the right to direct 
W'hat the agent has to do ; but a master lias not 
only that right, but also the right to say how it is 
to be done (Bramwell, B.).— R. v. Walker (1858). 
Dears. & B. 600 ; 27 L. J. M. C. 207 ; 31 L. T. 

S; ^ 5 4 Jur. N. S. 465 ; 6 

W. R. 605 ; 8 Cox, C. C. 1, (\ (). R. 

Amwtuium : — Reid. R. r. Boweru (1S«(J), L. U. 1 C. C. R. 41. 

Agency, Vol. J ., p. 271, Nos. 30-32 i 
Criminal Law, Vol. XV., pp. 922, 924. Nos. 
10,167, 10,182, 10,184,10,185. ’ 

66. Remuneration by commission — Whether 
conclusive of agency.]— In May, 1915, L. agreed 


to travel & obtain ordei'S for S. for an indefinite 
period, & S. agreed in writing to pay L. by way 
of commission, half profits on receipt of orders, 
the same to apply to repeats on any accounts 
introduced by L. In Mar. 1916, S. wrote to L. 
determining the contract : — Held : the relationship 
between the parties was not that of master & 
servant, & therefore, L. was not entitled to notice 
determining the contract, &; could not obtain 
damages for wrongful dismissal. — ^Levy v. Gold- 
mill, [1917] 2 Ch. 297 ; 86 L. J. Ch. 693 ; 117 
L. T. 442 ; 33 T. L. R. 479 ; 61 Sol. Jo. 630. 
Annotation : — ^Mentd. Cramb v. Goodwin (11)19), 30 T L. R. 

477. 

.] — See, also. Criminal Law, Vol. XV., 

pp. 922, 923, Nos. 10,160-10,166. 

66. Distinguished from mercantile agent.] — 
Pltf., wishing to sell furniture together with certain 
tapestry known as tlie “ Aubusson ” tapestry, 
stored it in a house & engaged one P., an art 
dealer who had an antique shop near by, to sell 
it for him on commission. P. lived in the house 
& brought customers to see the tapestry. Cus- 
tomers dealt with P. only & knew nothing of pltf., 
but P. had no authority to complete a sale without 
pltf.’s sanction. P. falsely rei>resented to pltf. 
that he had sold the tapestry to one W. for £525 
& so obtained pltf.’s consent to the removal of the 
tapestry for sale & delivery to W. P. then sold 
it to deft, in fraud of pltf. for £250. Deft, acted in 
good faith in the usual course of business, & had 
no notice of pltf.’s title : — Held : P. was a mer- 
cantitle agent & not a mere servant or shoj^man ; 
a niei'cantile agency under Factors Act, 1889 
(c. 45), may exist although the agent, as here, is 
acting for one princii)al only &; has no general 
occupation as agent ; P. was not in i>ossession 
of the tapestry in virtue of his residence in the 
house, but he came into possession of it as mer- 
cantile agent, vrhen he was allowed to take it away 
under colour of tiie alleged sale to W., even though 
pltf.’s sanction was obtained by fraud ; the sale 
to deft, took jfiace in the ordinary course of P.’s 
business as a mercantile agent within Factors 
Act, 1889 (c. 45), & deft, was thercjfore not liabhi 
for conversion. — Lowther r. Harris, [1927] 
1 Iv. B. 39:i, C. A. 


Su B-SECT. 2. — ^AI’PRENTICESHIP. 
Sec I’art XV., post. 


SuB-sEUT. 3 . — ^Bailment. 

See, geyierally. Bailment, Vol. III., pp. 53 
et seq. ; Criminal Law, Vol. XV., pp. 890-899, 
Nos. 0769-9858. 

67. Master porter employed by merchant.] — 

A master porter employed by a merchant at 
Liverpool to hoist or lower goods, cannot be con- 
sidered in the light of a baUeo, but jf a servant, 

6 the party employing him is liable for any injury 
caused through his negligence or wont of skill. 

The case of a carrier is quite distinct. He has 
goods in his custody as a bailee (Patteson, J.). — 
Randleson V. Murray (1838), 8 Ad. & El. 109 ; 
3 Nev. & P. K. B. 239 ; 1 Will. WoU. & H. 149 ; 

7 L. J. Q. B. 132 ; 2 Jur. 324 ; 112 B. R. 777. 
Annotations: — ^Reld. AUon v. Huywurd (1845), 7 Q. B. 960. 

Mentd. Quanuau v. Burnett (1640), 6 M. & W. 499 ; 
MUllgan V. Wedge (1841), 4 Per. & Dav. 714 ; Rapsoii v. 
Cubitt (1842), 9 M. &; W. 710 ; Rich v. Basterfleld (1847), 
4 G. B. 783 ; Reedle v. N. W. lly.. Hobbit v. 8amo (1849), 
13 Jur. 659 ; Peachey v. Rowland (1853), 13 C. B. 182; 
Sadler v. Houlock (1855). 4 E. & B. 670 ; Pickard v. Smith 
(1861), 10 G. B. N. a. 470 ; Murphy v. Caralli (1864), 3 
H. & G. 462 ; Barker v. Herbert, 11911] 2 K. B. 633. 
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68. Carrier.] — Bandleson v. Mxtrbay, No. 07, 

^^69. •] — Prisoner was a carrier, whoso only 

employment was to carry unsewed gloves from a 
clove manufacturer at A., to glove sewers who 
I'esided at B., to carry back the gloves when sewed, 
& to receive the money for the work & pay it to 
the respective glove sewers, deducting his charge. 
On some occasions, instead of paying over the 
money received for certain of the glove sewers, 
he denied the receipt of it, & appropriated it to his 
own use : — Held : he could not be considered the 
servant of the persons defrauded, & therefore was 
not liable to be convicted of embezzlement, for 
liis offence was a mere breach of trust, as he was a 
bailee of the money. — B. v. Gibbs (1855), Dears. 
C. C. 445 ; 24 L. J. M. 0. 62 ; 24 L.. T. O. S. 279 ; 
19 J. P. 70 ; 1 Jur. N. S. 118 ; 3 W. li. 232 ; 6 
Cox, C. C. 455, C. 0. B. 

AnnottUion : — Mentd. Hearn r. L. & S. W. Ky. (1853). 3 
C. L. R. 697. 

70. Master of ship — When remunerated by 
share of freight.)— Associated Portland Cement 
Manufacturers (1910), Ltd. r\ Ashton, No. 17, 
ante. 

Driver of hackney carriage.]— See Part IT., S(‘ct 
4 , poet. 

Sub-sect. 4. — ^Bankrupt and Trustee. 

71. Bankrupt carrying on own business — 
Subject to control & inspection of trustees.]— J. 

executed a deed of inspectorsliip under the Bkpey. 
Act, 1861 (c. 134), by which lie assigned all lih 
property, but not liis business, to trustees, upon 
trust lor the benefit of his creditors. The deed 


were the occupiers of a dancing haU, engaged on 
the terms of a written agreement, a band to provide 
music therein. The agreement provided tliat the 
band should not, in the music played, infringe any 
copyright, & should be liable for damages 
sosts caused by any infringement. There was also 
a. notice posted in the hall tliat only such music 
as may be played without fee or licence is allowed 

be played in this hall.” On one occasion the 
‘ played certain music the copyright of which 
belonged to pltfs., without pltfs.* licence ; but 
defts. did not know, & had no reasonable ground 
for suspecting, that this infringement would take 
place. In an action by pltfs. for damages & an 
injunction : — Held : (1) on its true construction, 
the agreement between defts. &; the band con- 
stituted the latter the servants of defts., & not 
independent contractors, the band on the occtision 
in question were acting in the course of their 
employment. 

(2) The question whether a man be a servant or 
an independent contractor is often a mixed 
question of law & fact. If, however, thtj rtdation- 
ship rests upon a writbm document only tlu^ 
question is primarily one of law. The contnict is 
to be construed in the light of relevant circum- 
stances. ... It seems, however, reasonably clear 
that the final test, if there be a final test, & 
certainly the test to be generally applied lies in 
the nature & degree of detailed control over the 
person alleged to be a servant. ... I conc(iive 
that a general manager, at a high salary, of a 
partnemhip, or the managing director of a llmitt^d 
CO. at an even higher salary are usually servants Ac 
not independent contractors (McCardie, .T.). — • 
Performino Right Society, J/pd. v. Mitchell 


contain(id a covenant by J. to carry on his business 
to the best of his ability under the inspection & 
control of the trustees to whom he was to pay all 
moneys received by him ; a provision that the 
trustees should be liable as against each other for 
his own defaults only, & an express declaratior 
that the deed was intended to operate iis a deed o 
inspectorship & composition under the Act. Th< 
trustees derived no benefit under the deed othe 
than that which they sharped in common with th< 
other creditoi'S. After the deed was registei-ed 
pltfs. supplied goods ujion written orders expressed 
to be “ for J.” to the place where he had carried 
on his business previously to the execution of the 
deed, & where the business was still being carried 
on imder his management. The trusU‘es regularly 
supplied him with money for the current expenses 
weekly in advance, & they had no personal know- 
ledge of the orders given to pltfs., who on the other 
hand, were not shown to have had any knowledge 
of the deed : — Held : the real intention of the 
parties as appearing by the deed was that J. should 
carry on the business as his own, subject to the 
inspection & control of the trustees ; & the relation 
of master Ac servant or of principal Ac agent did 
not exist between them & him, Ac consequently 
they were not liable to pltfs. for the price of the 
goods, supplied on his orders. — Kasterbrock v. 
Barker (1870), L. R. 6 C. P. 1 ; 40 L. J. C. P. 17 i 
23L.T.535; 19 W. R. 208. 

Nloholls v, Kuapman (1909), 101 

L. T. 746. 


Sub-sect. 6. — Employer and C^ontractcui. 

A, How Relationship Determined, 

(a) In General, 

T5* question of law Ac fact — Effect of 

written contract between parties.] — Defts., who 


Ac Booker (Palais de Danse), Ltd., [1924] 1 
K. B. 702 ; 93 L. J. K, B. 306 ; 131 L. T. 243 ; 
40 T. I.. R. 308 ; 08 Sol. Jo. 539. 

AnmtUtlio'iia : —Generally, Mentd. Evans v. Hulton (1924), 
131 L. T. 534 ; Falcon v. Famous Players Film Co., [19261 
1 K. B. 393. 

73. General test — Nature Ac degree of detailed 
control.] — l^ERFORMINQ RlGlIT SOCIETY, LtD. V. 

Mitchell Ac Booker (Palais de Danse), Ltd., 
No. 72, ante. 

74. General manager of partnership.] - Perform- 
ing Bight Society, Ltd. v, Mitchell Ac Booker 
(Palais de Danse), I/1’D., No. 72, ante, 

75. Managing director of limited company.] - 
Performing Bight Society, Ltd. v, Mitchell Ac 
Booker (Palais de Danse), Ltd., No. 72, anle» 


(b) Independent Business, 


76. Cattle drover — Licenced.] Deft., a butcher, 
employed a licenced drover to drive liume some 
bullocks for him from Smithfield Market. The 
drever employed a servant of his own for tJie 
pm’pose, through whose negligence a bullock got 
into pltf.’s premises, Ac injurt^d his property. 
The drover was licenced to drive cattle from 
Smithfield within the Clity ; Ac it appeared that 
none but the purchasers themselves, or licenced 
drovers, were allowed to do so ; but tlio accident 
took place out of the City : — Held : deft, was not 
liable to be sued for the injury. 

Here the butcher does not as a regular part of his 
business employ the drover. The case is like that 
of a man who sends a parcel by a person carrying 
on the business of carrier (IjORD Denman, C.J.). — 
Milligan v. Wedge (1840), 12 Ad. Ac El. 737 ; 
Am. Ac H. 73 ; 4 Per. Ac Dav. 714 ; 10 L. J. Q. B. 
19; 5 J. P.209; 113E.R.993. 


AnnotatityM : — Consd. Rapson v, Cubltt (1842), 9 M. & W. 
Distd. Martin «. Temporley (1843), 4 Q. B. 298. 
Conid. Allen v. Hayward (1846), 7 g. B. 960. Diitd. 
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Seci> 3 . — Comparison toUh other relaiionahips : Svb- 
sect. 5, B. <fc C , ; svb-secta. 6 7. Sect, 4.] 

took place, by which a person on the premises was 
seriously injured : — Held : he could not maintain 
any action against the original contractor. — 
Bapbon V. CUBITT (1842), a M. & W. 710 ; 11 
L. J. Ex. 271 ; 6 Jur. 60(5 ; 152 E. R. 301 ; pre- 
vious proceedings (1841), Car. & M. 64, N. P. 
Annotaiuma Alien v. Hayward (1845), 7 Q. B. 900 ; 

Keedlo v. L. & N. W. Ry., Hobbit v. L. & N. W. By. 

(1849), 4 Kxch. 244 ; Parry v. Smith (1879), 4 C. P. 1). 

326; Padbury v. Holliday & Greenwood (1912), 28 

■T' h. R. 494 ; Performinsr Uifirht Soc. v. Mitchell & Booker 

(Palais de Danse), [1924] 1 K. B. 7C2. Mentd. Machu v. 

L. & S. W. Ry. (1848), 2 Bxch. 416 ; Overtnn v. Freeman 

(1852), 11 C. B. 867 ; Hardaker r. Idle District (Council, 

11896] 1 Q. B. 336. 

93. the case of a servant, the em- 

ployer by hiring him to a certain extent acert^dits 
& becomes responsible civilly for his acts. Thus, 
W. [the sub-contractor J might be liable for the 
consqeuences of the negligence of tlie labourers 
employed by liim. But it by no means follows 
that defts., the original contractors, are responsible 
for the acts of W. I think the pi’esent case falls 
within the principle of those authorities which have 
decided that the sub-contractor, & not the person 
with whom he contracts, is liable civilly as well* 
as criminally for any wiong done by liimself or 
his servants in the execution of the work contract>ed 
for (Maulr, j.). — Overton v. Freeman (1852), 
11 0. B. 807 ; 21 L. J. C. P. 52 ; 18 L. T. O. S. 
224 ; 10 Jur. 05 ; 1.38 E. R. 7 7 ; previous pro- 
ceedings (1851), 3 Car. Kir. 49, N. P. 

AimMiona Refd. Poac‘hcy «. Rowland (1853), 13 CJ. B. 

182 ; Sadler t>. Honlock (1866), 3 G. L. K. 700. Mentd. 

Ellis r. Sbeffleld Gas CoTisuincrs Co. (1863), 2 E. & B. 

707 ; Blake v. Thirst. (1863), 2 11. & ('J. 20. 

94. Servant may also be sub-contractor.] —A 
railway co. enten^d into a (jontract with A. to 
construct a branch line ; who contracted with 
B. to erect a tubular bridge, parcel of the works. 
B. had a surveyor C. whom lie paid by a salary 
of £250 a year to attend to his general business ; 
& aftcjr obtaining the contract for the bridge con- 
tracted with C. to provide the necessiiry scaffold- 
ing, for which he was to I'eceive £40 irrespective of 
his salary, B. to furnish the requisite materials, 
including lights. One of the jwles of the scaffold 
rested on a highway, & owing to the want of 
sufficient light to warn the passers-by, D. stumbled 
over the pole & was injm’ed ; subsequently io 
which additional lights were placed on the spot, 
& B. paid for them i—Beld : B. was not liable, 
& D.’s remedy lay against (7. 

The act complained of was not done by C. in 
the character of servant of defts. (Parke, B.). — 
Knight v. Fox (1850), 5 Exch. 721 ; 20 L. J. Ex. 
9 ; 10 L. T. O. 8. 128 ; 14 Jur. 903 ; 14 J. P. Jo. 
721; 155E. R.316. 

.’-"FoUd. Overton v. Freeman (1862), 11 C. B. 
p « Gas Coiwumors Co. (1853)i 

2 E. & 767 : Peachey v. Rowland (1853), 13 C. B. 182 ; 

Sadler r. Hcnlock (1866), 24 L. T. O. S. 233. 

C. lAdbility of Masie^ for Acts of Contractors 
and Their Servants, 

See Part IX., Sect. 0, post. 


Sub-sect. 0. — Partnership. 

See Partnership; Partnei*ship Act, 1890 
(c. 39), s. 2 (3) (5). ^ 


Sub-sect. 7.— -Tenancy. 

96. Whether occupation as servant or tenant 

Occupancy by way of prIvIlege—Pauper tenant of 


overseers.] — One put hj overseers of the poor into 
a house to live there is merely a servant, Sn his 
possession is theirs, & he may commit arson by 
burning it. — il, v, Gowen (1780), 2 Bast, P, C. 
1027. 

Amuitution : — Mentd. R. r. Wallis (1832), 1 Mood. C. (J. 

344. 

96. .] — A schoolmaster was permitted, 

but not required, by his employers to live in a 
certain house so long os he continued to hold the 
appointment of schoolmaster : — Held : the school- 
master did not occupy the house by virtue of liis 
employment, &, therefore, was entitled to have 
his name inserted in division 1 of the list of voters. 
— Dover v, Prosser, [1904] 1 K. B. 84 ; 73 
L. J. K. B. 13 ; 89 L. T. 724 ; 68 J. P. 37 ; 52 
W. R. 140 ; 20 T. L. R. 49 ; 48 Sol. Jo. 51 ; 2 
L. O, R. 156 ; 1 Smith, Reg. Cas. 313, D. C. 

97. .] — The true principle for determining 

whether occupation by a person in the capacity 
of a servant is occupation as tenant, is this ; If 
the occupation be as servant it is not a tenancy, 
if it be not as servant it is a tenancy ; though tli(j 
person be required to occupy. — B ury St. Ed- 
munds Borough Case, Clark v, St. Mary, Bury 
St. Edmunds Overseers (1850), 1 C. B. N. S. 
23 ; K. & O. 90 ; 20 L. J. C. P. 12 ; 28 L. T. O. S. 
102 ; 20 J. P. 759 ; 3 Jur. N. S. 645 ; 5 W. R. 
21 ; 140 E. R. 9. 

Annotations : — ^Mentd. Tlogors v, Harvey (1858), 5 C. B. N. S. 

3 ; Heartley v. Banks (1869), 28 L. J. C. P. 144 ; BridK- 

wnUir V. Dnrant (1861), 11 C. B. N. S. 7 ; Collier v. King 

(1862), n 0. B. N. S. 478 ; Fox ©. Dolby (1874), L. R. 19 

C. P. 285 ; Smith v, Soghill Ovorseers (1875), L. K. 10 

g. B. 422; Bent v. Roberts (1877), 1 Tax Cas. 199; 

Hoinmings ,v. Stoke Poges (iolf Club (1919), 35 T. L, 11. 

549. 

98. .] — R. V, South Newton, Wilts. 

(Inhabitants), No. .303, post, 

99. .] —Lake v, Campbell, No. 780, post, 

100. .| — A steel-tester, engaged during the 

daytime at his employers' works, entered into an 
agreement with his employers, of which there was 
a writt^^n memorandum, to occupy a certain house 
attached to the office of the works. He agreed to 
be r(.*sponsible for certain cleaning operations in 
tlie liouse & other duth^s, & in return he was to 
have the house rent & rates free, & also to have 
free coal & light, etc. The cleaning duties were 
carried out by his daughters during the four 
years he occupied the house. He was killed by 
gas escaping into his bedroom from a stove in 
the office where it had been lighted by the night 
watchman. The county ct. judge h(jld that the 
workman was under a contract of service to per- 
form the duties set out in the written memorandum 
& foimd that he was compelled to sleep on the 
premises to see that thesti duties were carried out. 
He held that death was due to an accident arising 
out of & in the course of the employment : — Held : 
the contract with regard to the cottage was merely 
a tenancy agreement & embodied no contract of 
service. — ^W ray v, Tayixir Brothers & Co. 
(1912), 109 L. T. 120; 6 B. W. C. C. 629, 
O. A. • 

101. Co-existence of relationships of 

tenancy & service in same parties.] — Bill to set 
aside the lease of a farm {panted to a steward by 
his employer, dismissed, with costs ; although the 
lease was for a term longer than was usual on the 
estates, & was granted at the solicitation of the 
steward, on an agreement made before the sub- 
sisting lease had expired, & at a rent lower than 
was offered to the steward on behalf of the occupy- 
ing tenant ; it appearing that the rent to be paid 
by the steward had been fixed by a surveyor 
named for that purpose by the employer, &; on a 
valuation made in the manner usual with the 
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surveyor ; & the offer of a higher rent being 

known to the employer before ho executed the 
lease. 

There is no rule of policy which prevents a 
steward from being a lessee. There is no rule of 
policy which prevents a steward receiving from the 
lx)unty of the employer a beneficial lease 
(IjEACh, V.-C.). — Selsey (TjORD) v. Khoades 
(1824), 2 Sim. & St. 41 ; 67 JG. R. 260 ; on appeal 
(1827), 1 Bli. N. S. 1, H. L. 

Annotalions : — Mentd. Nicol v. Vaiiprlian (18.‘i4), 7 BU. 

N. S. 395 ; Trevelyan v. C^liarler (1835), 4 L. J. Ch. 209 ; 

Hudd V, Sowell (1840), 4 Jur. 882 ; Baker v. Hoad (1854), 

18 Boav. 398; Waters v. Shaftesbury (1806), 14 L. T. 

184 ; Dunne v. EnpllBh (1874), L. R. 18 Eq. 524. 

102. House not house of master — Rent 

paid by master.] — A servant occupying a house 
cannot be said to hold it as servant, if it be not 
the master’s house. 

R., a brewer, engaged L. as clerk, at a yearly 
salary, & agreed to permit him to occupy a certain 
liouse as his residence, free from rent, rates, & taxes, 
another clerk being also boarded & lodged in the 
same house if R. should require it, but paying 
for his board : & such salary & house accommoda- 
tion were to be in full satisfaction to L. for all 
perquisites, & for his expenses in the sei*vice. 
Either party might give the other three months* 
notice of determining the service. L. occupied 
the house for some time, & then, his health being 
impaired, he removed to another. Ju agi*eed w'ith 
1-hti landlord for this house, but the latter con- 
sidered R. as his tenant. The furniture of the 
lirst house, belonging to R., was removed to the 
second. L. Wiis assessed to the poor rates & 
window duty ; & these, as well as the rent, were 
paid by R. at the brewery. L. once objected to 
being registered as a voter by reason of occupyini , 
the housf^, but afterwards acquiesced, & voted at 
the election of a borough member. Subsequently, 
li. ai)pealcd against a poor rate in which he was 
assc'ssed as the occupier, alleging that he held 
as servant only, & R. appeared on the hearing 
f>f the appeal, & claimed to be the party ratable. 
’Phe sessions confirmed the rat(^, but stated the 
above facts for the opinion of this ct. ; — Held : 

L. , the‘ clerk, & not R., was the ratable occcupier. 
- R. V. Lynn (1838), 8 Ad. & El. 379 ; 3 Nev. 
& P. K. B. 411 ; 1 Will. Woll. & IT. 306 ; 7 L. .1. 

M. C. 85 ; 2 J. P. 440 ; 2 Jur. 541 ; 112 E. R. 
881. 

103. .] — Pauper, whose children 

wore engaged to work for throe yeai*s at a mill, 
removed with his family to a cottage rented by 
the mill owner, 0., for the convenience of families 
so employed. Q''he bargain between him & C. 
was, that a stated weekly payment for the use of 
the cottage should be deducted from the children’s 
wages. I^auper, who was not himself in the ser- 
vice of C., continued to occupy the cottage for 
sixteen years, during all which time, & after he 
quitted it, some one or more of his children con- 
tmued to work at the mill. He quitted without 
rogular notice, in consequence of the sale of the 
cottage : — Held : pauper’s occupation was as 
tenant, & not as servant. — R. v. Bisropton (In- 
b^itants) (1839), 9 Ad. & El. 824 ; 1 Per. & 
Day. 698 ; 8 L. J, M. 0. 25 ; 3 J. P. 273 ; 112 

1420. 

— — -J — oec, aieo, JiiBECTlONS, vol. XX., p. 26, 

Nos. 138-140 ; Landlord & Tenant, Vol. " 

PP. 619 et seq . ; Vol. XXXI., p. 49, No. 1968 ; 
Rates & Rating. 

, jjescrlptlon of premises occupied by servant — In 
muctment for burglary.] — See Criminal Law, Vol. 
^V., p. 066, Nos. 10,646-10,660. 

-VOL. XXXIV. 


Sect. 4.— DURATION OF RELATIONSHIP. 

Termination of relationship.] — See Part IV., 
Sect. 2, post, 

104. Yearly hiring — Relationship continuous 
throughout term.] — (1) Where a contract of hiring 
contains an express exception of any paiticular 
time, so that during that time the servant is free 
from ilie control of the master, that is not a hiring 
for a year, & service under it will not confer a 
settlement. . . . The law implies in every contract 
of hiring an undertaking by the servant to work 
at all rf^asonable hours when required. In 
factories, the ordinaiy hours of working are, 
generally speaking, twelve hoiu« a day ; but it 
by no means follows from tliencc that the master 
may not on extraordinary occasions require his 
servants to w'ork at other hours : & whether lie 

I does so or not, the isolation of master & servant 
will equally subsist duiing tlici whole of the day 
(Bayley, j.). 

In order to constitute a yearly hiring the con- 
tract must be sucli that the relation of master & 
servant will subsist during the whole of the year, 
& during the whole of every day in the year 
(Ltttledale, j.). 

(2) I have no doubt that what passed by parol 
between the pauper & the forerrian was not admis- 
sible evidence to explain what the bargain was 
(Parke, J.). — R. v, St. John, Devizes (Inhabi- 
tants) (1829), 9 B. & C. 896 ; 4 Man. & Ry. K. B. 
680 ; 2 Man. & Ry. M. C. 397 ; 8 L. J. O. S. M. C. 
24 ; 109 E. R. 333. 

Aniuitalian, : — An lo (1) CODSd. U. v, Fromo Solwood (1830), 

1 B. & Ad. 207. 

105. Employment limited to certain hours daily 
— Relationship exists during those hours only.) — 

I Where the pauper is hircid for five years to stand 
j in a certain relation to his master only during 
I twelve hours in the day ... as lie was to work 
no longer, tliat was the only time in which he was 
to be under his master’s control (Lord 
Kenyon, C.J.). — R. v. North Nibley (Inhabi- 
tants) (1792), 5 Term Rep. 21 ; Nolan, 146 ; 101 
E. R. 12. 

AMuAations : — Gonsd. 11. r. Froriie Solwood (1830), 1 B. & 

Ad. 207. Refd. It. V. UatCBhoad *1821), 3 Dow. & lly. 

K. B. 333, n. 

106. .] — R. V, St. John, Devizes 

(Inhabitants), No. 101, ante, 

107. .]- A pauper was “ liired for a 

y(*ar, at 4s. Od. a week, to work from six in the morn- 
ing till seven in the evening, & to make as much 
overwork as he chose ” ; — Held : an exceptive 
hiring. 

TJio stipulations are that the servant shall 
receive fixed wages, tJiat he shall work from six 
in the morning till seven in the evening, A; that he 
may make as much overwork as ho chooses. But 
he could not liave beem compelled to make any 
oveiwork ; ho liad a right any & every evening 
to say to his master, “ I have worked thirteen 
hours to-day, & 1 will work no more till to- 
morrow.” This is clfjarly an exception in the 
contract, limiting tlie control of the master over 
the servant to thirteen hours a day ; beyond that 
period the master had no right to compel work, 
nor was the servant under any obligation to per- 
form it (Bayley, J.).— R. v. Birmingham In- 
habitants) (1829), 9 B. & C. 925 ; 2 Man. & Ry. 
M. C. 402 ; 4 Man. & Ry. K. B. 691 ; 109 E. R. 
344 ; suh nom, R. v. Athenstone (Inhabitants), 
8 L. J. O. S. M. C. 44. 

Annwtationa : — Folld. XT. v. Frome Solwood (1830), I B. & 

Ad. 207. Distd. II. v. Ossett-oiun-Gawtborpo (1832). 4 

B. & Ad. 216. ^fd. II. r. Norton Bavaut (1835), 3 Ad. 

El. 161. 
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Sed, ^.—Duraiion of relationship. Pari II. Sects. 

108. ,] — If it be made part of the 

barg^ that the person hired shall serve for 
specific hours only then the relation of master & 
servant does not subsist out of those hours 
(Bayley, J.). — R. V. ITromb Selwood (Inhabi- 
tants) (1830), 1 B. & Ad. 207 ; 0 L. J. O. S. 
M. C. 7; 109B. 11.764. 

AnnotcUions : — Distd. H. r. Ossctt-cum-Gawtliorpo (1832), 
4 B. & Ad. 216. Reid. U. v. Norton Bavant (1835), 3 
Ad. & El. 161. 

109. ,] — A pauper was hired, with 

others, under a contract, to hew, work, fill, & drive 
coals, & to do such other work as they should be 
required & directed to do by the owners of the 
mine, at the respective prices, & on the following 
amongst other tei*ms & conditions : that the 
parties hired should, except when prevented by 
sickness or other sufficient or unavoidable cause, 
do & perform a full day’s work on each & every 
working day, except a single shift on the pay 
Saturdays, or such quantity of work as should be 
deemed fairly equal to a day’s work, & should not 


leave their work until such day’s quantity of work 
was fully performed or finished to the extent of 
each man’s ability, & in default thereof, forfeit 
2«. 6d. ; Ait was agreed, that every hewer, putter, 
or driver, or other workman, ^ould be paid his 
respective earnings or wages every fourteen days, 
subject nevertheless to such deductions as were 
therein mentioned : — Held : the contract to hew, 
work, fiU in, & drive coals, & to do such other 
work as should be necessary for the carrying on 
of the colliery, & as they should be required & 
directed to do by the owners, must be taken to 
mean, to do what should be deemed necessary 
under the terms subsequently set forth ; it was 
therefore an exceptive contract of hiring. It 
was a contract to work for eleven out of the 
.fourteen days, the Sundays & pay Saturdays, 
when single shift, being days on which the relation 
of master & servant did not exist between the 
parties. — "R. v. Cowpen (Inhabitants) (1836), 6 
Ad. & El. 333 ; 6 Nev. & M. K. B. 550 ; 3 Nev. 
& M. M. 0. 673 ; 6 L. J. M. C. 125 ; 111 B. R. 
1191. 

Annotation Reid. 11. r. Wolbottlc (1816). 9 Q. B. 248. 


Part II. — Particular Classes of Servants. 


{SECT. AGRICULTURAL LABOURERS. 
110. Who Is an agricultural labourer — General 
help.}— Betnolds v. Whelan (1847). 10 L. J. 
Gh. 434 ; « L. T. O. S. 392. 

.Annotation* .‘—Mentd. He KolUiamV Triwl. (1833), 1 K. & 
528 : Be Wttllcr, Wlilte v. Soolcs (ISas), 08 L. 0. Cli. 

Within Employers & Workmen Act, 1876 
(C. 00).]— A'ec Part VI., Sfct. 8, sub-sect. 2, B. (6), 
post. 

Within Employers’ Liability Act, 1880 
(c. ^2).ySee Part XII J., Sect. 2, sub-sect. 2, post. 


Sect. 2.— APPRENTICES. 
See Part XV., post. 


Sect. 3.— ARTIFICERS. 

Within Employers & Workmen Act, 1875 (c. 90).] 
— See Part Vl., Sect. S, sub-sect. 2, B. (6), post. 

Within Employers’ Liability Act, 1880 (c. 42).] — 
See Part XIII., Sect. 2, sub-sect. 2, jmt. 


Sect. 4.--^DRIVERS OF HACKNEY CARRIAGES. 

111. Whether servant of owner — As regards the 
public.] — The licenced driver of a cab licenced to 
deft, is a servant of deft, for whose trespass when 
dnving the cab deft, is liable, although the driver 
hire the cab at a sum certain each day, by a 
bargain having reference to that day only ; such 
an agreement being merely the mode of paying 
^ft.*s^wages.~MoRijfiY v. Dunscombe (1848), 11 

Powlos v. Hidcr (1856), 6 E. & B. 

207. Reid. Fowler r. Lock (1872), L. K. 7 C. V. 272. 

112. .] — By arrangement between 
deft., the registered proprietor, & the licensed 
driver of a hackney cab, plying for hire under 
London Hackney Carriages Act, 1831 (c. 22), & 
London Hackney Carriages Act, 1843 (c. 86), the 


driver paid 14a. 6d, each moining for the un- 
controlled use of the cab & two horses during the 
day, & the fares earned each day belonged to the 
driver. The horses were fed at the expense of 
deft., & his name ax)pearcd upon a plate on the 
cab, as required by London Hackney Carriages 
Act, 1831 (c. 22), B. 20 : — Held : under the cir- 
cumstances, & looking to the provisions of above 
statutes the driver was to be considered as the 
servant or agent of deft., with authority to enter 
into contracts for the employment of the cab, & 
deft, therefore was liable for a loss occasioued by 
the breach of a contract by the driver safely & 
securely to carry. — P owles v. Hider (1856), 6 
B. & B. 207 ; 25 L. J. Q. B. 331 ; 27 L. T. O. S. 
77 ; 21J. P. 4 ; 2 Jur. N. S. 472 ; 4 W. R. 492 ; 
119 E. R. 841. 

.— Consd. Fowler r. Lock (1872), L. R. 7 C. P. 

FoUd. Vonubles v. Smith (1877), 2 Q. B. 1). 279. 
Durtd. King v. Spurr (1881), 8 Q. B. D. 104. Apprvd. 
Gates V, Bill, [19C2J 2 K. B. 38. Oonsd. Kemp v. Elisha, 
ri918] 1 K. B. 228. Reid. Steel v. Lester (1877), 3 C. P. L. 
121 ; King v, London Improved Cab Co. (1889), 23 
Q. B. D. 281 ; Keen v. Henry, 11894] 1 Q. B. 292 ; Boggott 
v. Waterloo Taxicab Co. (1910), 79 L. J. K. B. 1086 ; 
Smith V. General Motor Cab Co. (1911), 106 L. T. 113 ; 
Bygraves v. Bicker, [1923] 2 K. B. 686. 

113. .] — liie relation of the pro- 

prietor & the driver of a cab quoad the public is 
that of master & servant ; inter se that of bailor 
& bailee. 

Where there is no wrongful user of the cab by 
the driver, the proprietor is responsible for his 
negligence. A driver, who had no cpecifiod time 
for starting from or leaving the proprietor’s 
stables, made a short deviation for his own con- 
venience at the close of his day’s work & while 
returning to the stables. After such deviation 
he was again returning when he ran over & injured 
pltf. : — Held : the driver was not on an indepen- 
dent journey, & must be considered to bo in the 
proprietor’s employ at the time of the accident. 
— ^Venables v. Smith (1877), 2 Q. B. D. 279 ; 46 
L. J. Q. B. 470 ; 36 L. T. 609 ; 41 J. P. 561 26 

W. B. 684. 

Annoiati^j^DiM. King v. Spun* (1881), 8 Q. B. B 104. 

Bang London Improved Cab Co. (1889). 23 
Q. B. B. 281. fiield. Steel V, Lester (1877), 3 C. P. B. 121 ; 
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Koon V, Honry, [1894] 1 Q. II. 292 ; Gates v. BUI, [1902] 
2 K. B. 38 ; Dogrffett v. Waterloo Taxi-Cab Co., [1910J 
2 K. B. 330 ; Sndth v. General Motor Cub Co., [1911] 
A. C. 188 ; Kemp v. Elisha, [1918] 1 K. B. 228 ; Bygravos 
V. Dicker, [1023] 2 K. B. 585. 

position of the driver 
of a taxi-cab is in most respects identical with the 
position of the driver of a horse cab. It 1ms been 
held by a series of authorities by which we are 
bound that the relation of a proprietor of a horse 
cab & a driver is not in ordinary circumstances one 
of master & servant, although as between a 
member of the public injured through the negligence 
of the driver the proprietor is liable. I think that 
the relation was that of bailment (Cozens-Haiidy, 
M.R.). — Doggett V. Waterloo Taxi-cab Co., 
Ltd., [1910J 2 K. B. 330 ; 79 L. J. K. B. 1085 ; 


the true construction of above Act, & that, in my 
opinion, puts the driver so far as regards tlie 
public in the position of servant, & the proprietor 
in the position of master with the liabilities that 
attach to that position (Lopes, L.J.). — King r. 
London Improved Cab Co. (1889), 23 Q. B. 1). 
281 ; 58 L. J. Q. B. 450 ; 01 L. T. 31 ; 53 J. P. 
788 ; 37 W. B. 737 ; 5 T. L. K. 591, C. A. 

Annotaiiona : — Folld. Keen v. Henry, [1894] 1 Q. B. 292. 
Befd. Smith v. lialloy, [1891] 2 Q. B. 403 ; GaU^s v. Bill, 
[1902] 2 K. B. 38 ; Doggett v. Waterloo Taxi-Cab Co., 
fl910J 2 K. B. 336 ; Smith r. Goneral Motor Cub Co., 
[1911] A. C. 188 ; Kemp r. Elisha, 11918] 1 K. B. 228. 

118. .] — Deft., registered the 

proprietor of a hackney caniage under above Act 
let the carriage to his son upon a hiring agree- 
ment. I^'hc son liad the sole charge & custody of 
the * ■ 


Annotaiiona : — CoiUid. WUmorson v. Lynn & Hamburg S.S. 
Co., [1913] 3 K. B. 931. Befd. Smith v. General Motor 
Cab Co., [1911] A. C. 188 ; Curtis v. Plinnptre (1913), 
0 B. W. C. C. 87 ; Kemp v, Elisha, [1918] 1 K. B. 228. 

115. .] — Applt. was a taxicab driver 

who, in driving a cab of resps., met with an acci- 
dent. The county ct. judge found that the i*ela- 
tion between resps. & applt. was that of bailor 
& bailee, & not that of master &; servant, &; dis- 
missed the application : — Held : the finding of 
tlie county ct. judge could not be disturbed. 

It may well be that though the relation between 
the taxicab owner liis driver inter se be that of 
bailor bailee, the driver iriay still quoad third 
I)arties be treated as the agent of the proprietor 
authorised to ply for hu*e in the streets for reward 
to the latter ; & the proprietor be thereby rendered 
liable for those acts of the driver which were within 
the scope of the latter’s auiliority (Lord 
Atkinson). 

Quoad the public, the relation of the cab driver 
to the cab owner was, in my oi^inion, one of agency ; 
so that, for negligence in the conduct of his busi- 
ness, both principal & ^ont might natui'ally be 
responsible to the public (Loud Shaw). — Smith 
V, General Motor Cab Co., Ltd., [1911] A. C. 
188; 80 L. J. K. B. 839; 105 L. T. 113; 27 
T. L. It. 370 ; 55 Sol. Jo. 430 ; 4 B. W. C. C. 249, 
H. L. 


Annotaiiona : — ^Befd. It. r. Messer (1911), 82 L, J. K. B. 913 ; 
Curtis 17. Pluuiptre (1913), 6 B. W. C. C. 87 ; Kemp v. 
E[isha, [1918] 1 K. B. 228. Montd. Wiimurson v. Lyim &: 
Hamburg S.S. Co., [1913] 3 K. B. 931. 

116. London Hackney Carriages Act, 

1843 (c. 86).] — Above Act does not, imder all 
circumstances, create the relation of master & 


servant between the cab proprietor & the driver. 

Pltf. was injured through the negligent driving 
of a cab driver, & brought his action for damages 
against the cab proprietor. By the teims of 
arrangement between the proprietor of the cab 
Ac the driver the proprietor let the cab to the 
driver by the week, the driver providing the horse 
& harness, & paying lOs. a week for the hire of 
the cab : — Held : the proprietor was not liable 
lor the negligent driving of the cab driver, for 
the relation between them was that of bailor & 
oaUee, & the relation of master & servant. was 
not created between them by above Act. — 
king V. Spurr (1881), 8 Q. B. D. 104 ; 51 L. J. 
Q. B. 105 ; 45 L. T. 709 ; 40 J. P. 198 ; 30 W. B. 
152, D. C. 

— Dwtd. King r. London Improved Cab Co. 

Q. B. D. 281. NJ. Keen t7. Henry. [1894] 1 
292. Befd. Doggett t7. Waterloo Taxi-Cab Co. 
102 L. T. 874; Kemp v. EUsha, [1918] 1 K. B. 


117, J — Tiio relationship be- 

tween the cab proprietor & the driver is that of 
naUor ds bailee. The question, however, turns on 


an action against deft, to recover damages for 
injury sustained in conseqmmce of the negligence 
of the driver of the carriage who was put to diuvo 
the carriage by deft.’s son : — Held : the effect of 
above Act was to render the registered pro- 
prietor of a hackney carriage in the metropolis 
responsible for the acts of the driver as if tlic driver 
were his servant, & consequently deft. Wfis liable. 
— Keen v. Henry. [1894] 1 Q. B. 292 ; G3 L. J. 
Q. B. 211 ; 69 L. T. 671 ; 58 J. P. 262 ; 42 W. K. 
214 ; 10 T. L. li. 96 ; 38 Sul. Jo. 77 ; 9 K. 102, 
O. A. 

Annotaiiona: — Apld. Bygraves v. Dlekor, [[923] 2 K. B. 

585. Befd. Gatoa t7. Bill, [1902 J 2 K. B. 38 ; Doggett v, 

Waterloo Taxi-Cab Co., fl910J 2 K. B. 336 ; Kemp i7. 

Elisha, 1J918] 1 K. B. 228. 

119. -.] -Deft, dc licr son were 

partners in the business of cab proprietors in 
London. A cab belonging to the partners, which 
was let in the ordinary way to a cabman, through 
his negligence came into collision with another 
vehicle, in which pltf. was riding, whereby injuries 
were occasioned to pltf. Tlie licence for the cab 
Wits taken out in the name of deft.’s son, who 
appeared on the i*egister of licences as the pro- 
[)riotor thereof. In an action by pltf. against 
deft, in itispect of the injuiies occasioned to pltf. 
as aforesaid : — Held : the action was maintain- 
able on the ground tliat the liability imposed in 
such cases on cab proprietoi*s, by virtue of the 
Acts relating to hackney carriages, is not confined 
to licenced proprietors, so tliat deft, nmst be 
considered as being a licenced proprietor in respect 
of the cab. 

The relation between the cab pi*oprietor & the 
cab driver in these coses, at common law, &> 
independently of statute, would be, not that of 
master & servant, or principal & agent, but that 
of bailor Ac bailee (Vaughan Williajus, L.J.). — 
Gates v. Bili. (K.) Ac Son, [1902] 2 K. B. 38 ; 71 
L. J. K. B. 702 ; 87 L. T. 288 ; 50 W. B. 540 ; 
18 T. L. B. 592 ; 40 Sol. Jo. 498, C. A. 

Annotaiiona: — Befd. Doggett i7. WatorI(»o Taxi-Cab Co., 

11910] 2 K. B. 336 ; Smith v. Gcuoral Motor Cab Co., 

11911] A. C. 188 ; Komp r. Elisha, [1918] 1 K. B. 228. 

120. Town Police Clauses Act, 1847 

(c. 89).] — I'nder above Act, the registered pre- 
prietor of a hackney carriage is responsible for the 
acts of the driver whilst plying for hire, as if the 
relationship of master Ac servant existed betwe(ui 
them. — ^B ygraves v. Dicker, [1923] 2 K. B. 
585 ; 92 L. J. K. B. 1021 ; 129 L. T. 088, D. C. 

121. As regards the owner.] — Where a 

cab driver hires from a cab proprietor a horse Ac 
cab at a certain sum per day, the relationslup of 
master At servant does not exist between the pre- 
prietor & the driver so as to deprive tlie driver of 
his remedy by action for personal injuries sustained 
by him by reason of the proprietor hiring out to 

D 2 
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Master and Servant. 


Sect. 4. — Drivere of hackney carnaaea. Sects. 5 
<£? 6 ! Sub-sects. 1 <fc 2, J .] 

him a horse not ^asonably fit & safe to drive, — 
Gibbons v. Standon (ISQl), 16 L. T. 497. 

122 BaUor & baUee.]— Pltf., a csab 

tover, obtained from deft., a cab proprietor, a 
horse & cab on the usual terms, wiiich are that the 
driver shall at the end of the day hand over to the 
proprietor 18«., retaining for himself all the day’s 
earnings over that sum, the day’s food for the 
horse being supplied by the owner, the latter 
having no control over the driver after leaving 
the yard. The horse with which the driver W'as 
furnished, which was fresh from Uie country & 
had never bcfoi'e been harnessed to a cab, bolted 
& overturned the cab & injured the driver. The 
jury foimd that the horse was not reasonably fit 
to be driven in a cab : — Held : the relation between 
the parties was tlmt of bailor & bailee, & con- 
sequently, upon this finding of the jury, the pro- 

E rietor was responsible for the injury sustained 
y the driver. — ^Fowler v. Lock (1872), L. K. 7 
C. P. 272 ; 41 L. J. C. P. 99 ; 26 L. T. 476 ; 20 
W. R. 672 ; on appeal, L. 11. 9 C. P. 7.51, n.. Ex. 
Ch. ; ayhsequcnl proceedings (1874), L. R. 10 C. P. 


Anmiations Consd. Gaten tj. Bill, 11902 1 2 K. B. 38. Reid. 

3 C. 1*. D. 121 ; Vonablea v. Smith 


J ri918J 1 K. B. 

228. Mentd. Hyman r. Nyo (1881), (i Q. B. D. 685 ; 
llot>crteon «. Amazon Tut? & Lighterage Co. (1881). 7 
ij. B. JL). oUo. 

123. 


Nc. 11.3, anfe. 
124. 

ante. 


— Venables v. Smith, 
— King v. Spurr, No. 110, 


125. .] — King v. London Im- 

proved Cab Co., No. 117, ante. 

126. (Hates v. Rill (H.) ic 

Son, No. 119, a)dc. 

127. ,] — Docgett V, Waterloo 

Taxi-cab (’o., Ltd., No. 114, ante. 

128. .] — Smith v . Genkh.vl 

Motor Cab Co., Ltd., No. 1 1 5, ante. 

129. Within Falsification of Accounts 

Act, 1875 (c. 24), s. l.J— The driver of a taxicab 
owned by a co., who wears the uniform of the co. 
& is requii,*ed to conform to various i*egulations 
issued by the co. on pain of dismissal, but who 
takes out his cab each day to ply for hire in Ix)ndon, 
paymg to the company 75 per cent, of his diuly 
receipts, may be a “ servant ” within above sect., 
& receives the money for his fares for & on behalf 
of the co. within Larceny Act, 1901 (c, 10). — li. v. 
Solomons, [1909] 2 K. B. 980 ; 79 L. J. K. B. 8 ; 
101 L. T. 490 ; 73 .T. P. 467 ; 25 T. L. R. 747 ; 22 
Cox, C. C. 178 ; 2 Cr. App. Rep. 288, C. C. A. 

WalAjrloo Taxi-Cab Co.. 

1 1 1 A H'oi**^* V* General Motor Cab Co., 

11911] A. C. 188 ; It. v. MosBOr, [1913] 2 K. B. 421. 

130. Whether servant of manager of company — 
Manager registered as proprietor.]— A licence for a 
taxicab was applied for ^ issued to deft, as the 
managing director of a limited co.. & his name & 
address were entered in the register of Ucences of 
hactoey carnages, kept at Scotland Yard, under 
the headmgs Name of Proprietor ” & “ Address ” 
with the addition of the words “Managing 
Director, & the name dc address of the co. Pltf 
a member of the public, was injured by, as he 
alleged, the negligent driving of the cab, & lie 
brought an action against deft, to recover damages 


At the trial pltf. put in a certified copy of the 
entry in the register for the purpose of proving 
that deft., being registered as the proprietor of the 
cab, was liable for the acts of the driver. Deft, 
tendered evidence to show that he was not the 
owner or partowncr of the cab, & was therefore 
not liable. The judge rejected the evidence upon 
the ground that the entry in the register was con- 
clusive as to the liability of deft, as proprietor 
for the acts of the driver : — Held : the register 
was not conclusive, & the evidence was wrongly 
rejected. 

No relation of master & servant, & indeed no 
relation at all, was created at common law between 
deft, as manapng director & any individual 
driver. There is nothing in any of the Acts or 
regulations to create the relation of master & 
servant between deft. & the driver & render him 
liable for the driver’s acts merely because he is 
on the register under the name proprietor (PiCK- 
PORD, L.J.). — Kemp v. Elisha, [1918] 1 K. B. 
228 ; 87 L. J. K. B. 428 ; 118 L. T. 246 ; 82 
J. P. 81 ; 62 Sol. Jo. 174 ; 16 L. G. R. 17, 0. A. 

Liability of master for tortious act of driver.] — • 
See Part IX., Sect. 3, sub-scct. 12, B. (d), post. 


Sect. 5.— MANUAL LABOURERS. 

Within Truck Acts.]- -See Factories, Vol. 
XXIV., pp. 934-037, Nos. 231-252. 

Within Employers’ Liability Act, 1880 (c. 42).] — 
Sec Part XIII., Sect. 2, sub-scct. 2, post. 

Within Employers & Workmen Act, 1875 (c. 90).] 
— See Part VI., Sect. 8, sub-sect. 2, B. (b), post. 

Within Workmen’s Compensation Act, 1906 
(c. 58).] — Part XIV., Sect. 2, sub-sect, 1, Sect. 3, 
sub-sect. 1, post. 

Within National Insurance Act, 1911 (c. 55).] — 
See Work & Labour. 


Sect. 6.— MENIAL AND DOMESTIC 
SERVANTS. 


Sub-sect. 1. — ^Menial Servants. 


131. Definition.] — Pltf. agreed to enter deft.’s 
service as head gardener, & to have tlie manage- 
ment & superintendence of deft.’s hot-houses, 
pineries, etc., at the wages of £100. Pltf. resided 
in a house belonging to deft., in his domain, but 
apart from deft.’s house. Pltf. had the privilege 
of taking in apprentices, & had taken in two, at 
£15 prr annum premium. Pltf. remained witli 
deft, in the capacity above mentioned about four 
yearc, when deft, gave him a month’s warning. 
In an action brought by pltf. to recover a quarter’s 
wages, as being a yearly servant ; — Held : he was 
a menial servant only, & was only entitled to a 
month’s warning. 

A groom is a domestic servant (Alderson, B.), 

I sliould have been inclined to have* told the 
jury, that pltf. was a menial seiwant ; for, though 
he did not live in deft.’s house, or within the 
ciu4»ilage, intra rnocnia, he lived in the grounds 
within the domain (Lord Abinuer, C.B.). — 
Nowlan V. Ablett (1835), 2 Cr. M. & R. 64 ; 1 
Gale, 72 ; 6 Tyr. 709 ; 4 L. J. Ex. 165 ; 160 E. R. 
23. 


Annmeatom 
Jut. 870 


tlOllXlnOll V. j^iuiiKCUBUp liOfti;, O 

Otrlo V. Mo]^an (1852), 1 De G. M. & 


V. xuuACsaiU \±Oil6J, 1 JJO 

G. 359 ; Nlcolfr. Greaves (1864), 17 C. B. N. S. 27. Conid. 
Pearce v. Lansdowne (1893), 62 L. J. Q. B. 441. Refd. 
L. C. C. V. Perry, [1915] 2 K. B. 193. 
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132. .] — The question whether a particular 

person is within the definition of “ workman ” 
so as to bo able to claim the benefit of the Em- 
ployer’s Liability Act, 1880 (c. 00) is one of fact, 
even though there may bo no dispute as to tlic 
nature of his duties & tlio circumstances tinder 
which they arc performed. 

The expression “ domestic or menial servant ” 
has reference not to the nature of the duties per- 
formed, but to the relation in which the person 
performing them stands towards his employer. 
The words “ domestic ” & “ menial *’ are not 
meant to be opposed to one another in the defini- 
tion ; they mean the same thing, & were inserted 
to exclude from the operation of the Employers 
& Workmen Act, 1875 (c. 90) & the effect is there- 
fore to exclude from the operation of tlie Em- 
idoyers’ Inability Act, 1880 (c. 42), which incor- 
porates the definition of the Employers and Work- 
men Act, pei*sons whose personal relations in the 
household or retinue of their masters made it 
inconvenient that the disputes between them & 
their masters should be settled before magistrates 
under the summary procedure provided by the 
Employers & Workmen Act, 1875 (c. 90). 

For the principle 1 am to apply I can find no 
betier statement than that enumerated in Roberts 
& Wallace’s book on Employers’ Liability, viz. 
that menial servant denotes those persons whose 
main duty is to do actual bodily work as servants 
for the personal comfort, convenience, or luxury 
of the master, his family & his guests, & who 
for this purpose become part of the master’s 
rc'sidential or quasi-residential establishment 
(Collins, J.).— Pearce v. Lansdowne (1893), 
02 L. J. Q. B. 441 ; 09 L. T. 310 ; 57 J. P. 700, 
I). C. 

AnnoUdions : — Gonsd. Be Junior Carlton Club, 11922] 1 

K. B. 106. Refd. L. C. C. V. Perry (1915), 79 J. P. ai2. 

Mentd. Blake v. Kameay (1917), 10 B. W. C. C. 500. 

133. Head gardener — Living in house rent free — 
Within master’s domain.] — Nowlan v. Ablktt, 
No. 131, ante, 

134. General labourer Contract for weekly 

wages & perquisites. | — By a written memorandum 
of agreement between deft. & pltf., pltf. ivas “ to 
have Os. a week, three bolls of wheat, to set potatoes 
for his family’s use, to have a cow kept, house & 
firing, to keep the gardens & pleasure grounds in 
clean & good order, to assist in the stables & when 
required at hay &; com harvest, & to make himself 
generally useful. To enter May 12, 1838.” Deft, 
had disinissed pltf. upon a month’s warning. 
In an action brought by idtf . to recover a quarter’s 
wages as being a yearly servant ; — Held : ho was 
a menial servant, & was, thereforo, by tlie general 
rule of law, entitled to a month’s notice only ; & 
the memorandum of agreement contained nothing 
which showed an intention in the parties to ex- 
clude that rule. — Johnson v, Blenkensopp 
(1841), 5 Jur. 870. 

Annotaiums Expld. Nicoll v. Greaves (1864), 17 C. H. N. 8. 

^7. Consd. Pearce v. Lansdowne (1893), 62 L. J. Q. B. 

A H. Reid. R. V, Worfcley (1851), 5 Cox. C. c;. 382. 

135. Farm bailiff — Contract for yeariy wages & 
part of profits — Provision for three months’ notice.] 
— W. entered into the following agreement with 
C. ; ” W. engages to take charge of the glebe 
lands of C., his wife imdertaking the daily ^ 
poultry at 15«. a week, till Michaelmas 1850, & 
afterwards at a salary of £25 a year, & a third of 
me clear annual profit, after all expenses of ront 
& rates, labour & interest on capital, etc., ai*e paid 
^ a fair valuation made from Michaelmas to 
Michaelmas. Three months’ notice on either side 
^ given, at the expiration of which time the 
cottage to be vacated by W., who occupies it as 


bailiff, in addition to his salary ” : — Held : this 
agreement constituted the relation of master & 
servant between 0. & W., & not that of partners ; 
W. was not a menial servant, but a labouri^r ; & 
the agreement was admissible in evidence, though 
unstamped, as it fell within the exemption in the 
Stamp Act as an agreement for the liire of a 
labourer. — R. v, Wortley (1851), 2 Den. 333 ; 
T. & M. 636 ; 21 L. J. M. C. 44 ; 18 L. T. O. S. 
174 ; 15 J. P. 785 ; 15 Jur. 1137 ; 5 Cox, C. C. 
382 ; 169 E. R. 527, C. 0. R. 

136. Governess.] — A governess is not a menial 
or domestic servant ; she does not therefore fall 
W'ithin the rule by which such servants may, 
ujion a general hiring, be discharged with a month’s 
notice, or upon payment of a month’s wages. — 
Todd v. Keruich (1852), 8 Exch. 151 ; 22 L. J. 
Ex. 1 ; 20 L. T. O. S. 101 ; 17 J. P. 490 ; 17 Jur. 
119; 155E. R. 1298. 

Annotalion ; — Distd. Nicoll r. Greaves (1864), 17 C. B. N. 8. 

27. 

137. Huntsman — Contract for yearly wages & 
perquisites Perquisites not receivable before end 
of year. J — A huntsman is a menial servant, & 
thereforo, though he be hirod at yearly wages & 
with tlie riglit to receive perquisites which cannot 
be fully received until the; end of a year’s service, 
the hiring is prosurriod to bo subject to the condi- 
tion that it may be determined by a month’s 
notice at any time. 

It secerns to me that the reason of the general 
I rule in these cases is that there are some contracts 
fo^ services which bring the parties into close 
proximity with one another. . . . W’Jierc the duties 
of a servant are such tliat he is rcMiuired to be 
froquently near his m, aster, if any ill-feeling should 
arise between them, the pros(;n<;e of that servant 
would be a constant source of irritation to the 
master (Erlk, O.J.). — Nicoll v, (Ireaves (1864), 
17 O. B. N. S. 27 ; 4 New Rep. 216 ; 33 L. J. 0. P. 
259 ; 10 L. T. 531 ; 28 J. P. 599 ; 10 Jur. N. S. 
919 ; 12 W. R. 961 ; 144 E. R. 11. 

Aiinotaliouii : — Consd. Puam; r. Laimilowiio (1803), 62 li. J. 

g. B. 441; L. U. G. v. Porry, [19151 2 K. B. 193; Ba 

Vclla<;otf., [1922] 1 K. B. 466. Refd. Bridges v, l‘otls 

(1860, 17 U. B. N. 8. 314. 

Land-waiter at customs — Whether ambassador’s 
menial servant.] — Sec Constitutional Law, Vol. 
XI., p. 540, No. 433. 

I Construction of term In wills.]— Wiu^. 
j For purposes of excise licence.] — See Revenue. 


Sub-sect. 2. — Domesitc Servants. 

A . In General, 

138. Definition.] - - ; domestic servants 
aro servants v/liosi; main or general function it is 
to be about their employer’s persons, or their 
establishments, rosidential or quasi-residential, 
for the puipose of ministering to their employer’s 
needs or wants, or to the needs or wants of thosi; 
who aro members of their establishments, or of 
those resorting to such establishments, including 
guests. — lie Junior Carlton Club, [1922] 1 K. B. 
106 ; 91 L. J. K. B. 85 ; 126 L. T. 216 ; 38 
T. L. R. 11; 19 L. G. R. 748 ; aid) nom. Re 
Junior Carlton Club, Re Rugby School, Re 
Bryant (Brigo School), Re North & Ingram, 
66 Sol. Jo. (W. R.) 1. 

AnnoUdiwis Expid. Be Vellacott, [1922] 1 K. B. 466 ; 
He Ncwtoii-King (dc Webber), [1923] 1 K. B. 210. ^R«fd. 
Kx p. Woollanda, [1921] W. N. 247 ; Ex p. BorkBlto 
County Council, Ex p, Ffooks (1922), 38 T. L. R. 255; 
Be David, lie Bryant, [1922] 1 K. B. 172. 

139. Domestic ” equivalent to “ household.”] 

— Re Lawson, Wardley v, Bringloe, No. 1 19, 

pofit. 
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Master and Servant. 


Sect. 0. — Menial a'nd domestic scrtmnis: Suh-scct. 

2, cfc/?. 7, 8 cfc 0.1 

140. Distinguished from other meniai servants.] 
—The word menial is not explained by our law, 
domestic servant are the words of the Act, & it 
docs not appear that deft, was such. A menial 
servant may bo employed out of the house or 
household afiairs, a domestic in or about the house 
only. A person hired as a clerk is no domestic 
servant {per Cub.). — Toms v. Hammond (1733), 
Bames, 370 ; 94 E. R. 959. 

AnnoUtiion .—Reid. Carolino's Case (1744), 1 Wile. 78. 

141. Not distinguishable under Employers & 
Workmen Act, 1875 (c. 90 ).] — Pearce v. Lans- 
DOWNE, No. 132, ante. 

B. Who is a Domestic Servant. 

142. Clerk.]— T oms v. Hammond, No. 110, ante. 

143. Head gardener — Residing in cottage be- 
longing to master — Not dieted by master.] — 
Testator by his vdll gave to each person as a ser- 
vant in his domestic establishment at the time of 
his decease a year’s wages beyond what should 
be due to liim or her for wages ; — Held : a head 
gardener, who lived in one of testator’s cottages 
& was not dieted by testator, was not entitled to 
a year’s wages under the will. — Ogle v. Morgan 
(1862), 1 He G. M. & G. 359 ; 18 L. T. O. S. 296 ; 
16 Jur. 277 ; 42 B. R. 590, Jj. C. ; revsg. (1850), 
19 L. J. Ch. 531. 

Annnlfttiims FoUd. Vaughan v. DooU* (I85‘J), 10 .lur. 808 ; 

lie J)rax, h>avil(^ v. Vcatiiian (1887). .07 li. T. 470. Expld. 

He Ja<;kRoTi. JockKon v. HamtltoTi, [1028] 2 Ch. 

Refd. Dlacjkwell v. l*onnant (1852), 0 Haro, .'i.'il ; He 

JlavcnHworth, llavcnHworth r. Tindalo, fl*J0.^»] 2 Ch. 1 ; 

Hv Hiioffichl. Ryan v. IJriHtow (11)11), 104 L. T. 412. 

144. Yearly wages.] — B., by his Will, 

directed his exors, to pay to each of his domestic 
servants wlio should be with liim or in liis service 
at the time of his decease such sum of money as 
should be equivalent to two years of the then 
annual amount of their respective wages, A. 
was the gardener of B. at a mansion, where B. 
formerly ivsidcd, but which for a short time pre- 
viously to & at the time of the decease of B. was 
let by B. to M. for a short time. A., however, 
had never ceased to be the servant of B., but had 
the charge & management of the gardens at the 
mansion, for which he received an annual sum from 
B., in addition to his yearly wages. A. was not 
resident in the mansion, but resided in a cottage 
in the garden, in the same manner as he did when 
the mansion was inhabited by B. : — Held : A. 
was not entitled to a legacy as coming within the 
description of “a domestic servant of testator 
living with him or in liis service at the time of his 
death.” — ^V aughan v. Booth (1852), 16 Jur. 808. 

145. Governess.] Todd v. Kerrich, No. 136, 
ante. 

146. Groom.] — N owian v. Ablett, No. 131, 
vnir. 

147. Household servants — ^Residing on pre- 
mises.] — Testator gave to each of his ” household 
servants ” who should have been in his service for 
one year previously to his death six months’ 
wages, free of legacy duty, in addition to the 
wages which might be then due to liim or her 
respectively. 

The servants who were &; had been in the ser- 
vice of testator for one year previously to his 
death were, in addition to maidservants resident 
on board wages in the mansion house, a coach- 
man, who resided in a cottage adjoining the 


pleasure-grounds, a groom who occupied a room 
over stables in the park, & close to the mansion, 
& another groom who also occupied a room over 
the stables. All of them wore on board wages. 

The question was, what persons were entitled 
to participate in the bequest to testator’s ” house- 
hold servants ” : — Held : household servants had 
the same meaning as domestic servants ; &, on 
the authority of Ogle v. Morgan, No. 143, ante, 
the gift included only those of testator’s servants 
who boarded in the house, & took their meals 
there, &tho coachman & grooms were not included. 
— Re Drax, Savile v. Ybatman (1887), 67 L. T. 
476. 

148. Hotel page boy — Sleeping on premises — 
Where principally employed as messenger.] — A 
page boy in a hotel, who sleeps on the premises, 
& who is principally employed as a messenger, 
but partly also in assisting to dust the reception 
rooms, is not within the exemption in Shop Hours 
Act, 1892 (c. 62), s. 10, in favour of ” any person 
wholly employed as a domestic servant.” — 
Savoy Hotel Co. v. London County Council, 
[1900] 1 Q. B. 665 ; 69 L. J. Q. B. 274 ; 82 L. T. 
66 ; 64 J. P. 262 ; 48 W. R. 351 ; 16 T. L. R. 
148; 44 Sol. Jo. 212 ; 19 Cox, C. C. 437, D. C. 
AnnolaHons : — Mentd. Gordon Hotels v. L. O. C., h. O. C. v. 

Gordon Hotols, HUJO] 2 K. B. 27 ; Conron r. L, C. C., 

[1922] 2 Ch. 283 ; Kuthorford i?. Trust Houses, [1926J 

1 K. B. .321. 

149. Male nurse — Not sleeping on premises — 
Weekly wages.] — By his will testator, who died in 
Apr. 1912, bequeathed to each of his “ domestic 
servants ” who should have been in his service 
for two years prior to his decease the amount of 
one year’s wages, free of duty. One of the 
claimants for this legacy was B., a certified male 
nurse & masseur, who was first engaged in 1907 
by the receiver in lunacy of testator’s estate as an 
assistant attendant on testator, at a weekly wage 
of a guinea. He did not sleep in the house, but 
took some of his meals there. Prom Nov. 1910, 
till testator’s death, with one break, he was engaged 
on night duty, twelve hours at a time, & at a 
salary of iwo guineas a week i)aid every fourth 
week. Owing to the strain of this attendance, 
B. was obliged to take a holiday of four months 
in 1911 "with the consent of the receiver, & received 
no salary during his absence. During his attend- 
ance he was free to undertake other work & did so 
to a limited extent. On a summons by the exors. 
of testator to detannine whether B, was entitled 
to the legacy : — H eld: (1 ) on the true construction 
of the will, B. was a domestic servant, the term 
” domestic ” being equivalent to ” household ” ; 
(2) although the service must bo continuous for 
the period named, that did not involve service 
from day to day, & the suspension of the service 
with the consent of the master, did not disentitle 
B. to the legacy claimed . — Re Lawson, Wardlby 
V. Bbinglok, [1914] 1 Ch. 082 ; 83 L. J. Ch. 519 ; 
llOL. T. 673; 30 T. L. R. 335 ; 68 Sol. Jo. 320. 

Annolaliotu! ; — Aa io (1) COlUld. He Kliier. Jacktibn v. A.-G., 

[1917] 2 Oh. 420. As to (2) Rofd. He Travero, Hurmson v. 

Carr (1916), 115 L. T. 604. 

Construction of wills.] — See, further. Wills. 

Within Unemployment Insurance Act, 1920 

(c. 30).] — See Work & Labour. 


Sb(3T. 7.— officers of PUBLIC COMPANIES. 

See Companies, Vol. IX., pp. 633-630, 530, 
Vol. X., pp. 944-946, Nos. 3517-3520, 3547-3549, 


PART 11. SECT. 6, BUB-SECT. 2. — B. a yard adjoining testator’s house, but — Held : not a domostio servant. — 

e. Laundreaa — Residing in sum supplied her own food, & slept In a Cochrane v. Ogilbt, [1903] l J. II. 

house.] — Pltf. worked In a laundry in house of her own some distance away ; 625. — IR. 
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6469-6477 ; CRIMINAL Law, Vol. XV., p. 928, 
Nos. 10,224-10,227. 


Sect. 8.— OFFICERS OF TRADE UNIONS AND 
OTHER SOCIETIES. 


160. Secretary ol friendly society.] — The course 
of business may bo evidence to go to the jury of an 
employment of their secretary by the trustees of an 
enrolled building society, to receive money as 
their servant, notwitlistanding that his duties, 
as defined by the rules of the society, do not 
comprise the receipt of money. Prisoner was 
secretary of an enrolled building society the object 
of which was to enable members to obtain loans 
by way of mtge. His duties as defined by the 
rules, did not include the receipt of money ; but 
the course of business, as defined by the rules, 
had not been strictly adhered to. The manage- 
ment of the society was left almost entirely to 
him. Mtges. were made to the trustees ; but 
when redeemed, the money was paid to him. 
In Feb. 1800, a mtge. was paid off, the amount 
being paid to him, he embezzled it ; — Held : the 
course of business was evidence from whicli the 
jury might infer that the money was received by 
him as servant, by virtue of his employment, for 
& on account of the trustees. — R. v. Habtib 
( 1803), Le. & Ca. 209; 1 New Rep. 335; 32 

L. J. M. C. 63 ; 7 L. T, 095 ; 27 J. P. 85 ; 0 Jur. 
N. S. 235 ; 11 \V. R. 293 ; 9 Cox, C. C. 204, 
C. O. R. 


See, also. Criminal Law, Vol. XV., pp. 920, 927, 
Nos. 10,209-10.221. 

151. Delegate of trade union.] — A delegate of 
a trade union is not the servant or agent of the 
members of the union so as to render them liable 


for wrongful acts done by him. — Flood v. Jack- 
son, [1895] 2 Q. B. 21 ; 04 L. J. Q. B. 605 ; 73 
L. T. 101 ; 69 J. P. 388 ; 43 W. R. 453 ; 11 T. L. R. 
335 i 39 Sol. Jo. 390 ; 14 R. 397, C. A. ; revad. on 
other grounds avb nom, Allen v. Flood, [1898] 
A. C. 1, H. L. 

Anrudaiions : — ^Refd. UuLllcy v. SimmotiR, [1898] 1 Q. B. 
18J ; Quinn v. L(3utJioiii, [19011 A. C. 495; Giblon v, 
Nat[()na1 AinuU^uiuatcd LabourorH* Union of Groat 
Bi’iUin ac trolaiul, [I90a] 2 K. B. 000 ; Hodgos v, Webb, 
119201 2 Oil. 70 ; Sorroll v. Smith, [1925] A. C. 700. 
Mentd. l.yons i. Wilkins, [189G] 1 Oh. 811 ; Ajello v. 
Worsley, 11898] 1 Oh. 274 ; Taylor v. Cambridge Gazette 
Co. & Kilner (1898), 42 Sol. Jo. 832 ; Chamoek v. Court 
(1899), 08 L. J. Ob. 550 ; Hubbuck v, Wilkinson, Heywood 
& Clark, [1899J 1 Q. B. 80 ; Lyons v. Wilkins, [1809] 1 
Oh. 255 ; Boots v. Grundy (1900), 82 L. T. 709 ; Liriaker 
V. Pilcher (1901), 70 L. J. K. B. 390 ; Head v. Friendly 
Soc. of Operative Stonemasons of England, Ireland & 
Wales, [1902] 2 K. B. 732 ; Brigg v. ThonitAui (1903), 73 
L. J. Oh. 301 ; South Wales Mind's* Federation v. Glamor- 
gan Coal Co., [1905] A. C. 239 ; Denaby & C^doby Main 
Collieries v. Yorkshire Minors’ Assocn., [1906] A. O. 384 : 
Conway v. Wade (1908), 78 L. J. K. B. 14 ; National 
I’honograph Co. v. Edlson-Boll Consolidated Phonograph 
Co., [1908] 1 Ch. 335 ; Wilford v. West Hiding of Yorkshire 
County Council, [1908] 1 K. B. 686 ; Santen v, Busnooh 
(1913), 29 T. L. H. 214 ; Jie Ainsworth, Finch v. Smith, 
[1916] 2 Ch. 96 ; Stott e. Gamble, [1916] 2 K. B. .504 ; 
Pratt V. British Medical Assocn., [1919] 1 K. B. 244 ; 
Valentine v. Hyde, [1919] 2 Ch. 129 ; Davies v. Thomas, 
[1/J20J 2 Ch. 189 ; Wolstonholme v. Ariss, [1920] 2 Ch. 
403 ; Ware & Do Frovllle v. Motor Trade Assocn., 
[1921] 3 K. B. 40 ; White v, Riley, [1921] 1 Ch. 1. 

162. .]— Wild v. Brown (John) & Co., 

No. 20, ante. 

See, further. Trade & Trade Unions. 


^ Sect. 0.— PUBLIC OFFICIALS. 

168. Treasurer of ' county.}^The treasurer is 
naerely the servant of the magistrates (Littledale, 


J.).— R. V. JiSYES (1835), 3 Ad. & El. 410 ; 1 Har. 

& W. 325 ; 6 Nev. & M. K. B. 101 ; 111 E. R. 

471. 

A/iimtafions : — Mentd. II. v, Willshlro & Berkshire ('^anal 
Navigation Co. (1835), 5 Nev. & M. K. B. 344 ; 11. v. I'ayn 
(1837), 6 Ad. & Kl. 392 ; H. v. Piu-chase (1842), Car. & M 
617 ; H. V. Oswestry Troasui*cr (1848), 12 Jur. 744 , 
Ex p. Bottom (1849), 13 Jur. C80 ; H. v. Wood Ditton, 
Surveyor of Highways (1849), 3 Now Mag. Cas. 106 ; 
Scott e, Scott, [1913] A. C. 417 ; R. v. Speyer, R. v. Oasscl, 
[1910] 1 K. B. 595. 


164. Collector of customs.] — A collector of 
customs, appointed by the comrs. under 3 & 4 
Will. 4, c. 61, s. 6, to collect duties on articles 
coming into the kingdom, & on payment, sign 
bills of entry which, by sect. 18, are a warrant for 
delivery of such articjles to the party paying, is not 
a mere servant of the coims., but a substantive 
& immediate officer of the Crown ; & his functions, 
as collector, are ministerial. Therefore, he is 
liable in an action for non-feasance in the exercise 
of his ofiice ; as for refusing to sign such bill of 
entry without payment of an excessive duty. — 
Barry v. Aunaud (1839), 10 Ad. & El. 646 ; 2 
Per. & Dav. 633 ; 9 L. J. Q. B. 220 ; 113 B. R. 
245. 


Annotaiions : — Mentd. Legge v. Boyd (1845), 1 C. B. 02; 

Lichfield Corpn. r. Simpson (1845), 9 Jur. 989 ; R. v. 

Excise Comrs. (1845), 9 .lur. 618 ; Young v. Davis (1862), 

7 11. &;N. 760. 

165. Superintendent of police.] — By County 
Police Act, 1839 (c. 93), for the establishment of 
police constables, power is given to the justices 
of a county or division to appoint a chief constable, 
who, subject to the approval of two justices, has 
the power to appoint coastablcs & superintendent 
constables. It was the duty of the constables of 
the county of S., so appointed, to account for & 
pay weekly to tiie superintendent of their division 
all moneys rt‘ceived by tliem, & it was the duty 
of the superintendent to return weekly to the 
chief constabhi a statement of such moneys. 
It was also the duty of the superintendent to pay 
the constables their wages weekly. In practice, 
however, it was the custom of the superintendent, 
in balancing tlie accounts with his men, to set off 
the sums received by tlieui in tiie course of their 
duty against their wages, the balance struck 
going over to the next account, & so on fn^m week 
to week without any money actually passing from 
one to the other. A constable liaving in this way 
accounU^d to the superintendent for the siun of 
£2 38. Od. received by the fonner, the latter 
fraudulently omitted that sum in his account with 
the chief constable, & subsequently denied its 
receipt : — Held : the superintendent was the clerk 
& servant of the chief constable, & the money 
might be alleged to have been received for & on 
his account. — R. v. BAXTiiR (1851), 5 Cox, C. 0. 
302 

166. Inspector appointed under Diseases of 
Animals Acts.]— The duties imposed by Sheep 
Scab Order 1898, Art. 14, now replaced by Sheep 
Scab Order, 1905, Art. 12, on inspectors appoint^ 
by local authorities under above Acts are not duties 
of the local authority which they are required to 
perform through the inspector, but are duties 
attaching to the inspector himself, by virtue of 
his office. Consequently the mlationship of 
master & servant docs not obtain between the 
local authority & the inspector in regard to the 
discharge of those duties ; & the local authority 
are not liable for injury msulting from the 
negligence of the inspector In the discharge of 
those duties.— ^tanbury v. Exeter Corpn., 
[1905] 2 K. B. 838 ; 76 L. J, K. B. 28 ; 03 L. T. 
796 ; 70 J, P. 11 ; 64 AV. B. 247 ; 22.T. L. B..8 ; 
4 L. O. B. 57, D.,a 
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Master and Servant. 


Sect. 9.~Public officials. Sect. 10. PaH III. Sea. 
1 ; StA-sects. 1 <fc 2, A., B. (a) & (b).] 

167. District surveyor.] — ^Although a district 
surveyor is not strictly a servant of the London 
(x)unty (^uncil, but an independent officer, very 
togely with judicial functions, the London County 
Council have power to terminate the tenure of his 
office at their pleasure. — Notley v. London 
County Council, [1915] 3 K. B. 580 ; 85 L. J. 

K. B. 113; 113 L. T. 1110; 80 J. P. 23; 13 

L. G. B. 1340. 

See, also. Criminal I.aw, Vol. XV., pp. 925, 
026, Nos. 10,105-10,208. 


Sect. 10.— OTHER CASES. 

168. Receiver & manager appointed by the 
court — Whether servant of the court.] — 
Be Flowers & Co., [1897] 1 Q. B. 14 ; 05 L. J. 
Q. B. 079 ; 75 L. T. 306 ; 45 W. B. 118 ; sub nom. 
Be J^LOWERs & Co., Bx p. Ware & Sons, Ltd., 
41 Sol. Jo. 30 ; sith nom. Be Flowers & Co., 
Ex p. Petitioning Creditors, 13 T. L. B. 9 ; 

3 Mans.' 294, C. A. 

169. Dock company — Whether servants of 
owners of vessel In dock.]— The master of the 
vessel M., which w’as about to enter a dock, 
obeyed certain orders given negligently by a lock 
foi^man, &; in consequencii The M. collided with 
another vessel, Th>e A, Unde" a bye-law of the 
dock CO. the lock foreman was a deputy or assistant 
of the harbour master of the dock. In an action 
for damages by the owiK^rs of The A. against the 
ovmers of The M. & the dock co. i—Held : the 
relationship of master & S(*rvant did not exist 
between the owners of Hie M, &; the dock co. — 
The Mystery, |1902] P. 115; 71 L. J. P. 39; 
86 L. T. 359 ; 50 W. B. 414 ; 9 Asp. M. L. C. 
281, B. C. 

AntwiaiiAmfi : — ^Mentd. The Hopper No. 21. 11003] W. N. 

n4 ; The MiJlwalJ (1904), 01 L. T. 696 ; The EHroni & 

The Hopper Wills No. 60, 11914 1 W. N. 81 ; The J^eiiriU 

(JfisUe, fl91H] P. 142. 

160. Hospital doctors.] — A local authority pro- 
vided for the use of the inhabitants of the district, 
under Public Uealth Act, 1875 (c. 55), s. 131, a 
hospital for infectious diseases, & they appointed 
a comjjetcnt nicdi(;al man as visiting physician 
^ a yearly salary who should be responsible for 
the medical treatment of the patients & for their 
frciedom from infection when discharged, & who 
■was to act under the general directions of the 
hospital committee. The visiting i)hysician dis- 
chaiged a patient prematurely, whereby he spread 
the infection among Ids biothers & sisters. In an 
action by the father against the local authority 
to recover the expenses caused to him thereby, 
the ju^ found that there was a want of I'easonable 
care & skill on the part of the visiting physician 
patient, & that there was an 
undocking by the local authority that their 
physician would act with reasonable care & skill 
in the discharge of the patient if cW .• the 
physici^ was not their servant for the purpose 
of discharg^g the patient ; &, therefore, they 

LIVERPOOL CORPN. 
[1900] 1 K. B. ICO ; 74 L. J. K. B. 742 ; 09 J P 
203 ; 21 T. 1. B 658 ; 3 L. G. B 808 ' ^ 

St. Bartholomew’s Hospital, [1909] 2 K. B.^820 

P^^s!u91flAcWr University Tutorlo] 

IW. Visiting physician.] — H illyeb v. 

ST. Bartholomew’s Hospital (Governors). No 
62, ante. 

162. Special constable of railway company.] — 


A special constable of a railway co. is the servant 
of the co., & if in the course of his employment he 
wrests a person on suspicion of felony without 
having any reasonable ^unds for his suspicion, 
on action for false imprisonment will lie against 
he CO. — Lambert v. Great Eastern By. Co., 
J909] 2 K. B. 776 ; 70 L. J. K. B. 32 ; 101 L. T. 
408 ; 73 J. P. 445 ; 25 T. L. B. 734 ; 53 Sol. Jo. 
732 ; 22 Cox, 0. 0. 165, 0. A. 

163. Teacher of elementary school — Whether 
lervant of local authority.]— Pltf., a girl aged 
about fourteen, attended a public elementary 
school provided by deft, corpn., who were the 
local education authority for the district. The 
x^achers in the school were appointed & paid, & 
were liable to be dismissed by deft, corpn. A 
teacher, who was joined as deft, in the action, 
directed pltf. during school hours to poke the 
Tire & draw out the damper of the stove in the 
teachers’ common room, where the teacher 
proposed to have her lunch. While pltf. was 
sarrying out the order her pinafore caught fire 
fe she was seriously burned. At the trial the jury 
ound tliat the act of the teacher was negligent, & 
he judge of the Ct. of Appeal held that there 
was evidence to support the finding. The judge, 
liter argument, directed judgment to be entered 
!or deft, corpn., & pltf. appealed : — Held : the 
relation of master & servant existed between the 
)cal education authority & the teachers employed 
by them. — Smith v. Martin & Ktngston-upon- 
iluLL Corpn., [1911] 2 K. B. 775 ; 80 L. J. K. B. 
1256 ; 105 L. T. 281 ; 75 J. P. 433 ; 27 T. L. B. 
408 ; 55 Sol. Jo. 535 ; sub nom. Martin v. Smith, 
Smith v. Martin & Hull Corpn., 9 L. G. B.. 780, 
C. A. 

Anrwiaticmft : — Hentd. Gcllow v. Durham County Council, 

11911] 2 K. B. 1074 ; Sniitli v, Mociially, 11912] 1 Ch. 


164. Jobbing gardener.] — A jobbing gardener, 
employed imder contract to work on certain days 
in the week in his employer’s garden, with liberty 
to send a qualified substitute to do so when unable 
to attend in person, was found by justices not to 
have been a “ male servant ” within Customs & 


Inland Bevenue Act, 1869 (c. 14), s. 14 (3), so 
as to render the employer liable to excise licence 
duty in respect of him : — Held : tlie justices were 
right in so finding, the personal relationship of 
master & servant not having existed between 
the employer & the gardener. 

A jobbing gardener is a perfectly familiar 
personage & is a tradesman, however humble, & is 
not a servant. • . . The jobbing gardener in this 
case if he could not come on any date, was to send 
a substitute. A servant contracts to render 
personal service & if illness or other lawful excuse 
pi*evonts his rendering personal service he commits 
no breach of contract by his absence & is not 
bound to find a substitute ; whereas a tradesman 
who contracts that a certain result shall be 
obtained — ^namely, a garden kept in qrder — ^may 
bi'eak his contract unless somebody keeps it in 
order (Hamilton, J.). — ^Braddell v. Baker 
(1911), 104 L. T. 673 ; 75 J. P. 185 ; 27 T. L. B. 
182 ; 9 L. G. B. 245, D. C. 


Ministers of religion — Church of England.]— 

See Ecclesiastical Law, Vol. XIX., p. 428, Nos. 
2644, 2645. 

Wesleyan church.] — See Ecclesiastical 

Law, Vol. XIX., p. 635, Nos. 3954-3956. 

Under-tenant of house.h-See Landlord & 
Tenant, Vol. XXXI., p. 108, No. 2438. 

Nurse.] — See Nos. 61, 52, ante. 

Owner & crew of tug & vessel In tow.]— 
Shipping. 
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Part III. — ^The Contract of Service. 


Sect. 1.— CAPACITY OF PARTIES. 

Sub-sect. 1. — In General. 

See, generally, Contract, Vol. XII., pp. 22-50. 

166. Party not sul Juris not competent.] — A 
deserter from the King’s marine service cannot 
gain a settlement under a hiring & service for a 
year ; not being aui juris, nor competent lawfully 
to liire himself within Poor KcHef Act, 1090 (c. 11), 
s. 7. — R. V, Norton .(Inhabitants) (1808), 9 
East, 200; 103 E. R. 552. 

AnnotfUiona : — Distd. R. «. Bcanlloii (1814), 3 M. & S. 229. 
Apld. R. V, Holdworthy (1827), 6 B. & C. 283. Refd. 
R. V. Taunton St. James (1829), 4 Man. & Ry. K. B. 
69.5. 

166. .] — A local militia man hired himself 

\/o serve for a year, witliout disclosing to his 
master the fact tliat he was in the militia : — Held : 
this was not a lawful luring within Poor Relief 
Act, 1090 (c. 11), s. 7, the servant not being sui 
juris, or capable of so hiring himself. 

With rcfeitmce to the meaning of the phrase 
“ legally hired,” it has boon long established that 
the party hiring himself must be sui juris-^mmt 
be capable of rendering that service which he 
contracts to ivnder. Upon this principle neither 
a dfiserter from the King’s service., nor an invalMed 
soldier having leave of absence, nor a militia- 
man, can lawfully hin^ himself for a year so as to 
acquire a settlement (Bayley, J.). 

To constitute a lawful luring, the party must 
have ability to contract for the period during which 
he afpreea to servo. Where a party is under a 
disability, lie may, by disclosing it to the person 
with whom he contracts, make a conditional 
hiring ; but if he conceal it, he makes an absolute 
contract which he is incapable of making, & which 
is, therefore, not a lawful hiring (Pahice, J.). — 
R. V, Taunton St. James (Inhabitants) (1829), 9 
R. & C. 831 ; 4 Man. & Ry. K. B. (595 ; 2 Man. & 
Ry. M. C. 400 ; 8 L. J. O. S. M. C. 20 ; 109 E. R. 
309. 

Annotafiona Reid. R. r. Eluilcy CaBtlo (1832), 3 B. & Ad. 
826. Mentd. K. v. Ht. Mary-at-thc-Walls, CoIchcBter 
(18.34), 6 B. & Ad. 1023. 

167. .] — A person enrolled as a member of 

a volunteer corps is not sui juris so as to be able to 
make a valid contract of service for a year. — 
R. V. WiTNESHAM (Inhabitants) (1835), 2 Ad. & 
El. 048 ; 4 Nev. & M. K. B. 447 ; 3 Nev, & M. M. C. 

; 1 Har. & W. 43 ; 4 L. J. M. 0. 84 ; 111 E. R. 
249. 

Hub-sect. 2. — Infants. 

A, In General, 

iS'ce, generally. Infants, Vol. XXVIII., pp. 152- 
175. 

168. Capacity to hire — Liability for wages.]— 
Infancy is no answer to a claim for wages acc»*uing 
duo after majority has been attained, although 
on a contract of hiring originally made under age. 
--Thomas v. Waldo (1858), 1 F. & F. 173. 

J®®- Capacity to enter into contract of service — 
With parent.]-— Trinity v, St. Peter’s, Dor- 
chester (1763), 1 Wm. Bl. 443 ; 96 B. R. 254 ; 
^ nom. B. V, St. Peter’s, Doechestbr, Burr. 
8. C. 613. 

-4»in.r^a«o» Refd. R. v, Chilleeford, R. v. Winslow (1825), 
11. & C. 94. 


170. .] — An infant pauper may gain 

a settlement by hiring & service with his father. — 
R. V, Chillesford (Inhabitants), R. v, Winslow 
(Inhabitants) (1825), 4 B. & C. 04 ; 0 Dow. & 
Rv. K. B. 101, 108 ; 3 Dow. & Rv. M. C. 155, 103 ; 
3 L. J. O. S. K. B. 148 ; 107 E. R. 994. 

R. Contracts Binding on Infants, 

(a) In General, 

See, generally. Infants, Vol. XXVIIT., p. 153, 
154, Nos. 131-140. 

171. General rule- -Contract for service binding.] 
— A deed of apprenticeship, whereby an infant 
apprentice is bound for a term not to accept 
employment except from the master or with his 
consent, & which contains no co-relative covenant 
by the master i)o provide crnployinent for the 
appi*enticc, & which may be terminated by the 
master only, is invalid, as being unreasonable 
& not for the benefit of the infant. 

A contract by an infant to learn a business or 
trade is primd facie binding upon him. To this 
rule there arc ci^rtain exceptions which arc well de- 
fined & well known. Where the contract contains 
terms of an extraordinary & unusual character, 
which are not reasonfiblc or for the benefit of 
the infant, the contract is void (Fry, L.J.). 

It lias been held at law from the time of Lord 
Coke & onwards, that an infant cannot bind him- 
self to be liable to a penalty (Fry, L.J.). — Db 
Francesco v, Barnum (1890), 45 Oh. l>. 130 ; 00 
L. J. Ch. 03 i 03 L. T. 438 ; 39 W. Ji. 5 ; 0 
T. L. R. 403. 

Anm)tali<ma : — Expld. Corn v. Mattbews, [1893] 1 Q. B. 

310. Consd. Mackirilay r. Batliurst (1919), 36 T. Ii. R. 

31. Refd. ClemontH v. L. & N. W. Ry., [1894] 2 0. B. 

482 ; llobcrtR v. Cray, [1913] 1 K, B. 520. Mentd. 

Whitwood Chemieu) (3). v, Hardniaii (1891). 39 W. R. 

4,33. 

172. When beneficial to Infant.] — 

Wood v, Fenwicic, No. 179, post, 

173. — . 1 - - Reid v, Fenwick 

(1842), 0 J. P. 491. 

174, ,j — L eslie V. FiTZeATUiCK, 

No, 1 8 1 , post, 

175, .] — Fellows v. Wood, 

No. J 85, post. 

170, .J -Evans v. AVaue, No. 

180, poiil. 

177. .]— Meurioit ?>. Martin 

(1899), 43 Sol. Jo. 717. 

178. .]— Clements v. London 

& North Western Ry. (X)., No. 190, post. 

Contracts of apprenticeship.] —Nrc Part XV., 
Sect. 1, sub-sect. 3, post. 

{h) What is a liciteficial Contract. 

179. Contract of service prim& facie beneficial.] 

— SenMe: a contract of hiring & service, for 
wages, is a contract beneficial to & binding upon 
an infant, though it contain clauses for referring 
disputes to arbn., & for the imposition of forfeitures 
in case of neglect of duty, to be deducted from the 
wages. . 

The ct. must see that on the whole he derives 
a benefit under the contract. Here he is hired 
& receives wages. It is clear he derives a benefit ; 
he may also be subject to some inconveniences, 


PART III. SECT. 1, SUB-SECT. 2.— A. 

1- 0<»Pac% to enter into amfrarfo/ aervice—Wm whothw. It im Infant hire hlmsoJf for naffus to Ws 

areut, the contract is binding on the latter.— Pbblet c. Pkrlkt (1857), 15 U. C. H. 165.— CAN. 
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Master and Servant, 


Sect. — Capacity of parties : Stib-sed. 2, B. (b), 
C. <fc D.] 

but that is not necessaiily so (Aldebson, B.). — 
Wood v. Fenwick (1842), 10 M. & W. 105 ; 11 
L, J. M. C. 127 ; 162 B. B. 430. 

An^a^xom : — Reid. Uobort«5 v. Gray, flOlSJ 1 K. B. 520. 
Mentd. Ue Hammond (184G). 9 Q. B. 92. 

180* .] — A contract of service is regarded 

as beneficial to an infant ; & it is no objection that 
the contract contains stipulations & provisions 
usual in the particular trade, & such as a master 
may reasonably impose as a protection to himself 
(COZENS-HAltDY, M.ll.). — ^YOUNG V , UOFPMAN 
Manufacturing Co., Ltd., fl907] 2 K. B. 046 ; 
70 L. J. K. B. 993 ; 97 L. T. 230 ; 23 T. L. B. 
071, 0. A. 

AnnofaJionH : — Mentd. Greenwood r. Greenwood (1907). 97 
h. 'I. 771 ; Toronto? Power CJo. i?. PftHkwaii, (1915) a. C. 
734 ; Cole v. De TrafTord, [1918] 2 K. B. 523 ; Hoasmer 
V, l»ickford3 (191*0), 30 T. L. It. 818. 


181. Contract containing non-benefleial stipu- 
lations — Forfeiture of wages for neglect of duty.] — 

Wood v, Fenwick, No. 179, ante, 

182. Reference of disputes to arbitration.] 

— ^WooD V . Fenwick, No. 1 79, ante , 

183. Power to master to retain week's 

wages in hand.]--WAT.LS v, Scott, No. 233, pont , 

184. Protection of trade — When usual & 

reasonable. I — Under Fmployors & Workmen Act, 
1875 (c. 90), which enables a dispute between an 
employer workman to be h<'a: J Ac determined 
by a <-t. of summary jurisdiction, an agreement, 
by which an infant undertakes to serve an iron 
shipbuilder Ac boileimaker as )) later Ac rivetter for 
a term of five years at weekly wages, with a proviso 
that, should the employers ccjascito ciJirry on their 
business, or find it necessary to reduce the opera- 
tions of their works, cither Umiporarily or per- 
maneidly, from tlieir being unable to obtain 
materials, or in consequence of any accident, or 
in consequence of strikes or combinations of work 


men, or from any cause over which they should not 
have any control, they shall liavc power to ter- 
minate the agreement, At discharge tlie infant 
upon gmng him fourteen days’ notice, is not void 
on tli(! face, of it so as to prevent it from being 
enfore(‘d against him according to the Act ; the 
question, wJiethcr the provision is or is not 
inequitable as regards the infant, depending upon 
whetli(*r it was at the time of the agreement 
common to labour contracts, or was in the then 
condition of trade such as the master was reason- 
ably justified in imposing as protection to liimself, 
& also upon whether the wages were a fair com- 
pensation for the services of the infant. — Leslie 
cj. Fitzi'atkick (1877), 3 Q. B. D. 229 ; 47 L. J. 
M. C. 22 ; 37 L. T. 461 ; 41 J. F. 822. 

Moakin v. Morris (1884), 12 Q. B. 1). 
352. Fplld. Follows V. Wood (1888). 59 L. T, 513. Digtd. 
(/orn ^Ipl'^'bcws, [I893J 1 Q B. 31 U. CoilSd. Clements v. 
h. ^ N. Vy. Ry.. [1894] 2 Q. B. 482. Apprvd. Lene v, 
ns 9 <n" I* ???* f^reen v, Thompson 

(18.).)), 68 L. J. Q. B. 719; Youiigr d, Hoffman Manii- 
fa^uHuF (>)., [1907] 2 K, B. 64G ; Roberts v. Gray, [1913] 


J • infant contracted 

wiln a aairyman to enter his employment at a 
salary of £1 a week, & agreed that he would not 
serve for his own benefit any of his employer’s 
customers during the time he remained in such 
employment, or for two years aftenvards, & that 
two wee^ notice to leave was to be given or 
either side i^-Held : this contract was beneheia] 
to the infant, & could be enforced against him. — 

'‘Wj&WwfrAM’s.i.Wi MS 

Bold. De Francesco v, Barnmn (1889), 43 Ch. D. 166. 


188 . 7 .]-“(l) Deft., an infant, 

in consideration of being employed by pltfs. as a 
milk carrier, at a salary of 21s. per week, agreed 
not to carry on or serve in the business of a seller 
of milk within five miles of pltfs.’ place of business 
for two years after leaving pltfs.* service. The 
agreement was terminable at a week’s notice on 
either side. Deft, left pltfs.’ service a few days 
after he came of ago : — Meld : the agreement, 
as a whole, was an agreement for the beneflt of 
deft., & an injunction granted to restrain a breach 

it. 

(2) We have had in this ct. lately a number of 
cases relating to the employment of a milk carrier, 
& I therefore know from experience that a week 
is a usual time for notice to leave in that business 
(North, J.). — Evans v. Ware, [1892] 3 Ch. 602 ; 
62 L. .T. Ch. 256 ; 67 L. T. 285 ; 36 Sol. Jo. 731 ; 
3 R. 32. 

AnnotcUitms : — As to (1) Folld. Morrlott v. Martin (1899), 43 

Sol. Jo. 717. Reid. Greon v. Thompson (1899), 80 L. T. 

691 ; Morrison, Fl(M)t v. Fletcher (1900), 17 T. L R. 95. 

Oencrallv, Mentd. Farinors & Cleveland Dairies Co. v. 

Riley (1893), 9 T. L. R. 260. 

187. .] — ^Mbrriott V , Martin 

(1899), 43 Sol. Jo. 717. 

xoo. — — .] — An infant entered into 

a contract with his employers, milk sellers, not to 
carry on a milkman’s business within a distance 
of two miles nor to solicit his employers’ customers, 
under a penalty of £200 to be recovered as & by 
way of liquidated damages & not by way of 
penalty. In an action for an injunction to restrain 
the infant from carrying on a milkman’s business 
within the specified distance : — Held : the contract 
was binding on the infant, the clause as to the 
payment of the £200 only binding him to pay the 
damage actually caused by his breach of contract, 
& not being a penalty clause in the ordinary 
sense. — ^Morrison, Fleet & Co., I/td. v, Fletcher 
(1900), 17 T. L. B. 95. 

189. .] — ^^^OUNG V. nOPFMAN 

Manufacturing Co., Ltd., No. 180, ante, 

190. Restriction of compensation for 

accident — Agreement with insurance company — 
When reasonable for protection of funds.] — Pltf. 
entered the service of defts., a railway co., as a 
porter, wlien under age, Ac agreed to become a 
member, & to be bound by the rules, of an insur- 
ance society, formed among the employes of defts., 
towards the funds of which defts. contributed. Uo 
at the same time signed an agreement by which he 
accepted the contribution & the advantages to 
which he might be entitled under the rules of the 
society, in lieu of any claims against defts. under 
Employers’ Liability Act, 1880 (c. 42). The rules 
of the society covered all accidents, except such 
as arose wilfully or by gross negligence on the 
part of the member, & were not restricted to 
accidents for which the employers would he liable. 
The rules contained provisions for the limitation 
of the amount of temporal^ or permanent relief, 
these being less than the limit that can be recovered 
under Employers* Liability Act, 1880 (c. 42) ; 
forfeiture of benefits in default of notice of an 
accident ; forfeiture of claims for various breaches 
of the regulations, or in case of criminal miscon- 
duct ; & reference of disputes to arbn. Pltf. 
sustained an injury by reason of an accident, & 
sued the railway co. At the time of the accident 
& of action brought pltf. was still an infant: — 
Held : (1) the agreement to become a member of 
the insurance society, & to be bound hj its rules, 
was a part of a contract of service wmch it was 
competent for an infant to enter into ; (2) the 
contact was an answer to the action, for the 
restrictive rules were such''as an insurance society 



43 


Part III. — Thr Contract or Service. 


might reasonably make for the protection of their 
funds, & the contract taken as a whole was for 
the benefit of pltf. & binding on him. — Clements 
r, London & North Western Ry. Co., [1894:] 
2 Q. B. 482 ; 03 L. J. Q. B. 837 ; 70 L. T. 896 ; 
58 J. P. 818 ; 42 W. R. 663 ; 10 T. L. R. 639 ; 
38 Sol. Jo. 562 ; 9 R. 641, C. A. 

Annotati^ :-^A8 to (2) Betd. Mortor v. G. E. Ry. (1908), 

2 U. W. O. O. 480 ; Roborta v, Gray, [1913] 1 K. B. 520. 

Generdllv, Mentd. Blgsrs v. Daffnall, [1895] 1 Q. B. 207. 

191. When severable from rest of contract — 
Though unnecessary for protection of trade.] — 
An i^anCs contract of service is not necessarily 
invalid because it contains stipulations some of 
which arc void as being in restraint of trade & 
unnecessary for the protection of the master’s 
business. If the void stipulations are severable 
from tlie rest of the contract they may be dis- 
I'egarded, the rest of the contract is binding on 
the infant if it is for his benefit. — ^B romley i?. 
Smith, [1909] 2 K. B. 235 ; 78 L. J. K. B. 745 ; 
lOOL. T. 731. 

Annotati(ws GacM v. ThoinpHon, [1911] 1 K. B 

Mentd. Altwood v. Ijainont, [1920] 2 K. B. 146. 

Contracts of apprenticeship.]— Part XV., 
Sect. 1 , sub-sect. 3, 'post. 


C. Contracts Not Binding on Infants, 

Sec, generally. Infants, Vol. XXVITI., 
pp. 154-159. 

192. Contract with young child.] — The pauper 
was an ^ant only eight years of age, at the time 
of the hiring : Therefore he was not bound by the 
agreement. Indeed he might liavo affirmed it ; 
for tile contract of an infant is not absolutely 
void, but only voidable, at his own election (Lord 
Mansfield). — R. v, Macclesfield (Inhabitants) 
(1758), Burr. S. C. 458. 

Annotations : — Mentd. R. v. Bucklaiid Donhum (1770), 
Burr, a O. 694 ; U. v. St. Agnos (1770), Burr, S. C. 671 ; 
R. V, Birmingham (1780), Cald. Mag. Cas. 77; R. v, 
Klngswinford (1791), 4 Term Hep. 219; H. t*. North 
Nibley (1792). 5 Tcnn Hop. 21; R. v. Over, (1801), 1 
East, 599. 


193. Contract not benefleial to infant — Power 
to master to stop work Sc retain wages.]— A con- 
tract by an infant, binding him to serve during a 
certain time for wages, but enabling the master ix) 
stop the work wiiencver ho cliooses, & to retain 
the wages during stoi)page, is wholly void, as not 
bemg beneficial to the infant ; &, where a servant 
had been convicted under 4 Geo. 4, c. 34, s. 3, of 
absenting himself from service under such contract, 
this ct. quashed tlie conviction. — K. v. Lord 
(1848), 12 Q. B. 757 ; 3 New Mag. Cas. 87 ; 3 New 
Sess. Cas. 246 ; 17 L. J. M. C. 181 ; 12 L. T. O. S. 
191; 12 J. P. 759; 12 Jur. 1001; 110 E. R. 
1055. 


.—Diatd. Loslio v, Fitzpatrick (3 877), 3 Q. B. D. 

^^9. Apld. Meakin v. Morris (1884), 12 Q. B. D, 352. 

CJonsd. Corn v, Mattliews, [1893] 1 Q. B. 310. Befd. 

Cooper r. Simmons (1862), 8 Jur. N. S. 81. 

194. Contract for years — ^No ratification in 

writing.] — ^Birkin v. Forth, No. 204, post, 

196. Extraordinary or unusual stipula- 

tions.] — De Francesco v. Barnum, No. 171, 
ante. 


196. ,] — Deft., being then an infant, 

entered the service of pltfs., the proprietors of a 
daily paper in Sheffield, as a junior reporter, under 
a written contract which m^e the service deter- 
minable by a month’s notice on either side, & 
provided that after leaving pltf.*s service deft, 
would not, either on his own account or in partner- 
snip with any other person, be connected, as 
proprietor, employee, or otherwise, with any 
^®J^®Paper busmess carried on in Sheffield or 
within a radius of twenty miles from the town hall 


thereof. There was evidence that such a restriction 
was almost unique in contracts of this kind : — 
Held : the restriction was void as being against 
public policy. 

Even if the restriction could have been enforced 
against an adult, still, having regard to its unusual 
character, the contract was not for the bentdit 
of an infant, & invalid on that ground also (Cozens- 
Hardy, M.R.). — ^Leng (Sir W. C.) Sc Co., Ltd. v, 
Andrews, [1909] 1 Ch. 763 ; 78 L. J. Ch. 80 ; 
100 L. T. 7 ; 25 T. L. R. 93, C. A. 

Annotations ReM. Mason ITovIdcnt Clothing & Supply 

Co., [1913] A. C. 724 ; EiihIob v. Russ, [1914] 1 Ch. 468 ; 

MlllorH i>. Steodnian (1915), 84 L. J. K, B. 2057 ; Morris v, 

Saxoiby, [1916] 1 A. C. 688 ; Ropeways v. Hoyle (1919), 

120 L. T. 538 ; Att.wood v. Lament, [1920] 3 K. B. 571. 

Mentd. Kussell v. Carpenters & Joiners Amalgamate 

Sou., [1910] 1 K. B. 506 ; Hepwort-h Manufacturing Co. 

V, Ryott, [1920] 1 Ch. 1 ; Bowler v, Lovegrovo, [1921] 

1 Ch. 642. 

197. Contract imposing penalty for breach.] 

— Db Francesco v, Barnum, No. 171, ante, 

198. .] — Farmers & Clevelani> 

Dairies Co. v, Riley (1893), 9 T. L. R. 260, D. C. 
Annotation: — Reid. Morrison, Fleet «. Fletclujr (1900), 17 

T. L. It. 95. 

199. Not liquidated damages.] —Mor- 

rison, Fleet Sc Co., liTD. v, FiiETCiiER, No. 188, 
ante, 

200. Contract relieving master of liability 

for accident.] — Pltf., a boy between thirteen Sc 
fourteen years of ago, who was employed at a 
colliery, entered into .an agreement with a railway 
CO. by which, in consideration of their permitting 
him tA> tr.avel by their railway to Sc fro between the 
place where lie lived & tlie colliery, under a certain 
special arrangement made bcfween the colliery 
proprietor Sc the co., he agreed that neither he nor 
his exors. or administrators or relatives should 
have any claim against the co. by reason of any 
accident, injury, or loss, which might happen to 
liim or his properf/y while upon their railway, 
notwithstanding that such accident, injury, or loss 
was occasioned by the negligence of the co. or 
any of their officers or servants ; Sc further, that 
he, his exors. Sc administrators, would indemnify 
the co. from Sc against all loss, costs, damages, Sc 
expenses which they miglit incur by reason of 
any such accident, injury, or loss to him or liis 
property, or by reason of any claim or legal 
Iiroccodings instituted or taken by him or them 
against the co. or any of their officers or servants 
in respect thereof : — Held : this agreement was 
so muidi to f.he detriment of pltf. as to be unfair 
tt> him as being an infant, &, therefore, it was not 
binding upon him. — ^Flower v, London Sc North 
Western Ry. Co., [1894] 2 Q. B. 65 ; 63 L. J. 
Q. B. 647 ; 70 L. T. 820 ; 58 J. P. 685 ; 42 W. R. 
519; 10 T. L. R. 427 ; 9 R. 494, O. A. 

Annotation : — Consd. ClcniontB v, L. Sc N. W. Ry., [1894] 

2 y. B. 482. 

Contracts of apprenticeship.] — See l*art XV., 
Sect. 1, sub-sect. 3, post. 

D, RatificcUion of Contract, 

Sec, generally, Infants, Vol. XXVIII., pp. 160- 
162. 

201. Power to ratify.] — R. v, Macclesfield 
(Inhabitants), No. 192, ante, 

202. Continuation in service after majority — 
Whether sufficient ratification.] — Articles, under 
which A. had served his clerkship to on attorney, 
contained a proviso, that A. should not practice 
within a cert^ district ; Sc also a covenant on the 
part of his father, that A. should, within a month 
after he came of age, execute a bond in a specified 
penalty to ensure his fulfdment of the proviso ; 
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Master and Servant. 


Sect. 1. — Capacity of parlies : Svh-sed.Z.D.; sub- 
sects, 3 4. Sects, 2 <£: 3 : St^’Sect, A, 

B, ; svb-sects, 2 <fc 3.] 

A., who was an infant at the time of the execution 
of the articles, served under them for three years 
after he attained his full age, but was never called 
on to execute any bond, &, with a knowledge of 
the purport of the articles, completed his clerkship, 
& afterwards began to practice as an attorney 
within the district from which the aiiicles pur- 
ported to exclude him. A motion for an injunction 
to restrain him from practising within that district 
was refused with costs. — Capks v, Ifu'rroN (1820), 
2 Buss. 367 ; 38 B. B. 370, L. C. 

Annotation : — Distd. Walton v, Eyerln^tou (1885), 1 T. L. R. 

306. 

203. .] — ^An infant entered into the 

service of a milk seller & covenanted not to carry 
on the same trade, &; after ho came of ago he 
continued in the same service for eighteen months 
without repudiating the contract : — Held : this 
conduct amounted to a ratitication of the contract 
in equity, an injunction to restrain a br<*ach of 
the covenant was granted. — (Cornwall v, Hawkins 
(1872), 41 L. J. Ch. 435 ; 20 L. T. 007 ; 20 W. B. 
653. 

Annotaiiona Apld. Walton v. Everingt/)n (1885). 1 T. L. U. 

396; Kvana v. Ware, [1892] 3 Uh. 502. Refd. brown v. 

Harper (1893), 68 L. T. 488. 

204. Written notice to quit sent 

shortly after majority — Statute vjf Frauds Amend- 
ment Act, 1828 (c. 14).]--l)cft., an infant, ent-ered 
into a contract with y)ltfs. to s(*i*v(‘ them as a 
warehouseman for live y(‘ars ; he .served for 
some time, but shoilily after attaining his majority 
he gave them notice by letter of liis intention to 
quit thcii* service : — Held : it was not a bcmeficial 
contract for necessaries, so as to bind pltf. without 
any ratification in wilting ; continuing in such 
service afl/er he became of age, & then s(*nding a 
lctt(».r giving notice of his intention to quit the 
service, was not a suilicient ratification in writing, 
in accordance with above Act, sect. 5.- Hikkin v, 
Forth (1S75), 33 L. T, 532. 

Anm)^ion : -Distd. Walt<)ii v. Kvorlu^rton (1885), 1 T. L. 11. 

206. Inference of new contract.] — I)cft., 

thr(30 months before attaining his majority, signed 
a contract with pltf. to act as Iiis chirk for twelve 
months, covenanting (inter alia), that if he left 
liis ^ service & were concerned in any similar 
business, he would not, under a penalty, then 
solicit his employer’s customers. He remained 
with pltf. for two yeai*s, & being subsequently 
interested in a business of the same character, 
procetided to solicit certain customers of ydtf., 
with the help of a book which he had taken away 
with liim, & information wfiicJi lie had obtained 
from another book entrusted to him while he liad 
been in yiltfs.’ service. In an action brought for 
an injunction to restrain him from continuing to 
do this : — Held: assuming the original contract 
to be void, under Infants’ Belief Act, 1874 (c. 62), 
the ct. would infer that a new contract of service 
liad been entered into by deft., &, in order to 
ascertain the tenns of such fresh agreement, the 
ct. could look at tliosc of the original contract. — 
WAI.TON V, Everington (1885), 1 T. L. B. 396. 

206. — ,] — In Sept. 1880, deft, agreed 

to se^o pltfs., a firm of law accountants, at a 
weekly s^ory of 30^9., or such other sum as might 
he agreed upon, & at the expiration of the agi'cc- 
ment not to seek employment from or do work for ^ 
persons who might at any time up to the expiration 1 
of the agreement have employed pltfs. At the 
time of the execution of the agreement deft, was 


a minor. After attaining twenty-one he continued 
in pltfs.* service for over four years, & his wages 
were raised from lime to time. He left in Apr. 
1892, & sought & obtained employment from 
persons who prior to that date wore customers of 
pltfs. : — Held : it ought to be inferred from the 
conduct of the parties that a new contract between 
them, containing a stipulation by deft, in the terms 
of the agreement of Sept. 1886, not to seek emyiloy- 
ment or do work for former customers of i^ltfs., 
had been entered into after deft, attained twenty- 
one, ^ an injunction ought to be granted to 
restrain the breach of such stipulation. — ^B rown 
V. Harper (1893), 68 L. T. 488 ; 9 T. L. B.. 420 ; 
37 Sol. Jo. 495 ; 3 B. 585. 


SuB-RECT. 3 . — ^Married Women. 

See, (/enerally, Hxtsbanh & Wife, Vol. XXV IT., 
pp. 178-205. 

207. Capacity to hire — Power to bind husband.] 

— ^Whero a manied woman contracts by deed, 
without any power of attorney from lier liusband 
for the hire of a servant, pltf. may consider the 
deed as void, & declare on the simjde contract 
against the husband ; & in such case the deed is 
evidence of the contract, &> if another ])erson joins 
in such deed, it does not take away the remedy 
against the husband to sue him in afisumpsit , — 
White v, Cuyler (1795), 6 Term Kep. 176 ; 1 
Esp. 200 ; 101 E. B. 497. 

Annotaiiom : — Mentd OlilTord v. Burton (1823), 8 Moore, 
C. P. 16 ; Weston v. Foster (1836), 3 Scott, 164 ; Hunter 
V. Parker (1840), 7 M. & W. 322 ; FlshmonjforB* Co. v, 
Rol»ort8on (1843), 5 Man. Sr (i. 131 ; Hogan v. Hand (1 861 ), 
14 Moo. I*. C. C. 310. 

208. .] — Slie [the wife] may bind her 

husband by . . . hiring servants reasonably Ot 
for her degree (Blackburn, J.). — ^Bazkley v, 
Forder (1868), L. B. 3 Q. B. 559 ; 9 B. & 8. 599 ; 
sub nom, Bareley v, Forder, 37 L. J . Q. B. 237 ; 
18 L. T. 750 ; 32 J. P. 550. 

Annotation : — Mentd CoMlngham I^arish Council v. Snillh. 
[19181 2 K. H. 90. 


Sub-sect. 4. — Other Persons. 
Partners .] — Sec Partnership. 

Counsel & client .] — See Barristers, Vol. III., 
p. 331, No. 206. 

Lunatics.]— /See Lunatics, Vol. XXXIII., pp. 
128 ct 8cq, 


Sect. 2.- FORMATION OF CONTRACT. 

Formation of contract.]— /S’ec Contract, Vol. 
XII., pp. 61 et seq, 

209. Communication of offer — Subsequent ser- 
vice by servant.] — In 1 859 B. was owner of a mine 
which he proposed to sell to a projected joint stock 
co. On Feb. 12, 1859, there was a meeting of the 
promoters of the co., at which it was resolved that 
pltf. should be appointed captain of the mine at 
a certain salary “ such salary to commence at the 
completion of the contract with B.,” who was one 
of the promoters of the co. This resolution was 
communicated to pltf. On Mar. 9 the agreement 
for the sale of the mine to B. was executed. On 
Mar. 25 there was a meeting of the promoters of 
the co. at which the memorandum & arts, of 
assocn. were executed & a prospectus was approved 
of, which described pltf. as “captain & local 
manager ’’ of the mine. On Mar. 26 the co. was 
registered under the Joint Stock Company’s Acts, 
1856, 1857. On Mar. 31 there was a meeting 
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of the CO. at which three directors were present, 
when the minutes of the meeting of Mar. 25 were 
read & the prospectus approved at that meeting 
was “ submitted & approved.** Pltf. acted as 
manager of the mine, & in an action by him against 
the CO. for his salary, the jury found that he acted 
for the CO. & not for R. There was no conveyance 
of the mine to the co. : — Held : there was evidence 
of the appointment of pltf. by the co. as manager 
of the mine, & he was entitled to recover for his 
service in such caj)acity. — ^Browning v. Grkat 
Central Mining Co. (1860), 5 H. & N. 856; 
29 L. J. Ex. 399 ; 157 E. R. 1423. 

.]—Sce Contract, Vol. XII., p. 58, Nos. 

325-327. 

210. Communication of acceptance — Necessity 

for.]-y-The managers of a school passed a resolution 
appointmg pltf., who had ai)idjed for the post, to 
the position of head master ; but the decision at 
which they had arrived was not communicated to 
pltf. : — Held : the passing of the resolution with- 
out communication to pltf. did not contitute a 
contract to appoint him to the post for the breach 
of which pltf. was entitled to sue. — PowelTi v, Lee 
(1908), 99 L. T. 284 ; 72 J. P. 353 ; 24 T. L. R. 
606 ; 0 L. G. R. 840, I). C. 

-.'\—Sec Contract, Vol. XII., pp. 66 ei seq. 


Sect. 3.— FORM OF CONTRACT. 

Sub-sect. 1. — ^Necessity for Writing. 

A. 1 71 General* 

Sec, generally, Contract, Vol. XII., ]>f). 118 el 
seq. 

211. Appointment of schoolmaster — By trustees 
of charity.] — An appointment to the situation of 
Bchoolmastiir under a conveyance to charitable 
uses may be made without writing. — Wilkinson 
V. Mamn (1832), 2 Or. & J. 636 ; 2 Tyr. 514 ; 1 
L. J. Ex. 234 ; 149 B. R. 268. 

AnnoialioriS : — Mentd. Smith r. Kealiiiff (1848), 0 C. B. l.'ir* ; 
I'erry v. Shipway (1859), 1 Giff. 1 ; He Canipden Cliaritic'K 
(1881), 18 Oh. D. :U0; lie V("hltcley. London (Bp.) r. 
Whitoloy, [1910] 1 Ch. 000. 

.] — See Education, Vol. XJX., p. 607, Nos. 

318-323. 

Appointment of steward of manor.! 

Copyholds, Vol. XIII., p. 42, Nos. 492-495. 


JS. Statute of Frauds, 

As to whether contracts of service within 
statute .] — See Contract, Vol. XII., pp, 123-125, 
Nos. 800-824. 

The memorandum or note .] — See Contract, 
Vol. XII., pp. 132, 140, 150, 151, 154, 158, Nos. 891, 
946, 1036, 1037, 1077, 1084, 1122. 

Operation of statute .] — See Contract, Vol. XII., 
pp. 161, 166, 169, 171, Nos. 1176, 1214, 1254, 1255. 


Sub-sect. 2. — Contracts with Coiu’orations. 

Necessity for seal .] — See Corporations, Vol. 
XIII., pp. 284, 285, 380, 381, Nos. 164-173, 1104- 
1106. 


Sub-sect. 3. — Exemptions from Stamp Duty. 

See Stamp Act, 1891 (c. 39), s. 1, sched. I. ; 
Revenue. 

212. To whom exemption extends — Pauper.] — 

The pauper, in common with the other workmen 
of the establishment, signed a memorandum in a 
book, whereby he undertook to serve his masters 
from Nov. 11, 1815, to Nov. 11, 1817 ; to lose no 
time on his account, to do his work well, & behave 
himself in all respects as a good servant. This 
memorandum was not signed by the masters, but 
it was pi'oved that they kei)t the book, & had 
accepted the services of the servants ; — Held : 
it was an agreement between the masters & the 
servants, & did not require a stamp. — ^R. v. 
Stoke-upon -Trent (Inhabitants) (1843), 5 Q. B. 
303 ; Dav. &: Mer. 357 ; 13 L. J. M. C. 41 ; 2 
L. T. O. S. 148 ; 8 J. P. 197 ; 8 Jur. 34 ; 114 B. R. 
1263. 

AmuttaHons : — Mentd. Jl. t. Kiwtovcn JJ. (1844), 8 Jur. 445 ; 

Dfmmald v. Honscr, [1906] 2 K. B. 728 ; Meek v. J’ort of 

London Authority, [1918] I Ch. 415. 

213. Clerk.] — R. v, Welch (1840), 2 

Car. & Kir. 296 ; 1 Den. 199 ; 8 L. T. O. S. 254 ; 
11 J. P. 485 ; 2 Cox, C. C. 85 ; 109 E. R. 210, 

I O. u. It. 

Annntfition : — Ezpld. It. v. fJoinpertz (1846), 9 Q. B. 824. 

214. Fireman & stoker.] — Pltf. & deft. 

being resident in England, & P. at Havana, & deft, 
being a foreign agent, a written agreement was 
entered into by pltf. with deft, in behalf & repre- 
sentation of P. of Havana, that pltf. would proceed 
318 fireman & stoker on board the 2\ steamer, 
then about to leave Ijondon for Havana, calling 
at intermediate ports, to be placed in the service 
of P., & would faitlifully do the work of fireman or 
stoker on board the T, obey the orders of the 
engineers. In consideration of the service, pltf. 
was to receive W3iges at £5 i)er month, i)ayable 
monthly, Ac £2 per month for providing liimself in 
provisions. During the outward i)assagc, rations 
were to be served out to pltf. on account of 1\ 
The contract to be understood to be in force for 
one year cciiain from the date ; &, should pltf. 
be disch3xrgcd befom that time, three months* 
wages to be paid in advance, besides finding him a 
])assagc home ; P. being 3it libei*ty to confirm & 
continue tfie engagement on the terms stated, or 
to discharge pltf. ^ to find him his passage back 
to l^higland ; the wages to be payable up to the 
diiy of pltf.*B arrival in England, unless he should 
be discharged for misconduct ; one month*s 
l^ay to be advanced for pltf .’s outfit for the voyage ; 
— Held : the agi’cement did not requii*e a stamp, 
being within the exemption “ memorandum or 
agreement for the hire of any labourer,** in Stamp 
Act, 1815 (c. 184), Schod. 3’art I., title Agreement. 
— ^Wilson v, Zulu eta (1849), 14 Q. B. 405; 19 
L. J. Q. B. 49 ; 14 L. T. O. S. 251 ; 14 J. P. 23 ; 
14 Jui% 366 ; 117 E. R. 159. 

Anaolatioits .—Mentd. Mahony v. Kokul6 (1854), 14 C. B. 

390 ; (ireon v. Kopko (1856), 25 L. J. C. 1*. 297 ; Sharp 

V. FioldH (1864), 10 L. T. 33S. 

215. Farm bailiff.] — R. v. Wortley, No. 

135, ante, 

216. — - - Overseer in printing office.] — An 
overseer in a printing ofllce is on artiQcer within 
the meaning of the Stamp Acts, & lettera consti- 
tuting on engagement of such an overseer do not 
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210 i. Communication of acceptance— 
/or.] — O wkn u. Twining (2 
(1896). 3 Terr. L. R. 410.— CAN. 


f. Condition precedent — Security for 
P^formanoe of duties ,] — ^Maomath v, 
Uowedkration Life Absocn. (1875), 
^0 U. C. R. 459.— CAN. 


PART III. SECT 3, SUB-SECT. l.~A. 

g. Appoinl7nent of schoobnaskr.] 
— Under the Sohool Ordluauco ol 
Alberta it is required wliere a board of 
trustees of a sctiool district employs 
a teacher tliat : (a) there be a formal 
contract in writing; & (5) the particu- 
lar person employed be decided upon 
by resolution of the board. — JoaNSON 


McEwi^n School Distr[ct Trus- 
tees (Alta.), [1923] 1 D. L. R. 175; 
[19221 3 Vi, W. R. 1166 ; 19 Alta L. li. 
44.— CAN. 


PART III. SECT. 8, SUB-SECT. 3. 

213 i. To whom exemption extends — 
Clerk ,] — ^An agreement for the hire of 
a clerk does not come within the 
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Master and Servant. 


Sect, 3. — Form of contract: Sub-sect. 3. Sect. 4; 

Svb-sects. 1 cfi: 2. Sect. 5: Svb-sects. 1 d? 2, 

require a stamp. — ^Bishop v. Letts (1868), 1 F. & F. 
401, N. P. 

217. Workman employed to export 

dredging machine.] — First count upon an agree- 
ment, by which pltf. was to take out a dredging 
machine to a i)ort in tiie Bhick Bca, & be paid 
£60. Pltf. was examined as to a written a^e- 
ment, which he said he had lost. A duplicate 
original, but unst^amped, was tendered & that & 
the other duplicate had not been stamped. Pltf. 
had actually worked on board the vessel which 
carried out the dredging machine : — Held : the 
agi’ecment was within the exemption of the Stamp 
Act, as an agreement for the hire of a ** labourer 
or artifleer,” & admitted in evidence. — Cornfobth 
V. Danube & Bj^ck Sea By. Co. (1800), 2 F. & F. 
197, N. P. 

Sect. 4.~IMPLIED CONTRACT. 

Sub-sect. 1. — In General. 

218. P'rom service — Continuation of.] — If a 
servant after servmg a year, part of which was 
under a retrospective hiring, so that no settlement 
could be gained by it, continue in service part of 
another year, the justices may oresume a hiring 
for the second year. — B. v. Hatj;8 (Inhabitants) 
(1794), 6 Term Bcp. 608 ; 101 E. B. 372. 

219. ..] — li. V. Bicijinghall In- 

ferior (Inhabitants), No. 712, post. 

220. From finding of board & lodging.]- The 
examinations relating to a hiring & service were 
as follows : — “ Tlie pauper came to live with my 
father as a farm servant ; he was not engaged for 
any particular time, but my father found him 
board, washing, lodging and clothes for so long a 
time as he stayed. He continued in my father’s 
service, in that manner without leaving for two 
yeare, during all which time lie lived and slept at 
my father’s house ** ; — Held : insufficient, as no 
hiiing was stated in, or could be inferred from, the 
examinations. 

There is no statement here that the pauper was 
hired, or contracted or agreed to stay with his 
muster. It is a very different thing to infer a 
hiring for a year from a general hiring, & to infer a 
hiring from the fact of finding food & lodging (Lord 
Denman, C.J.). — B. v. CAi^rEKAL (Inhabitants) 
(1844), 6 Q. B. 901 ; Dav. & Mer. 702 ; 1 New 
Sess. Cas. 107 ; 3 L. T. O. S. 73 ; 114 E. B. 1488. 

Anti'dalion : — Meiltd. 11. o. Wyo (18:iS), 2 Jiir. 2S)8. 

Presumption of yearly hiring.]— Part IV., 
Sect. 1, sub-sect. 2, post. 


Sub-sect. 2. — Rebuttal op Implication. 

221. Service with reiation — Girl serving grand- 
mother.] — A. was bom m P. in the year 1699, & 
being fourteen years old, she served her grand- 
mother in G. for the space of four years, on an 
allowance of meat, drink, washing & lodging : — 
Held : this was no settlement at G. — Gregory- 
Stokb Parish v. Pitmistbr (1726), Sess. Cas. 
K. B. 163 ; 93 B. B. 165. 

Annotatiims : — Expld. ftDistd. U. v. Chertsoy (1787), 2 Toriri 

Bop. 37 ; R. v. Lyth (1793), 6 Term Rop. 327. Reid. 

R. V. WorHeld (1794), 5 Term Rep. 606. 

222. Boy serving uncle.] — A boy living 

several years with his uncle, & working at his 
trade for liis board, lodging, & clothes, but without 
any contract does not gain a settlement. — R. v, 
St. Mary, Guildford (Inhabitants) (1785), 2 
Const, 187. 

223. .] -The pauper having lived 

with his uncle upon charity was afterwards hired 
as a yearly servant by another person, whom lie 
served accordingly, at the expiration of which he 
returned to his uncle upon an invitation from him, 
that if he would come & live with him as before 
he would make it better for liim than a common 
service, & lived with him several yeans in the parish 
of A. performing the work of a sciwant in hus- 
bandry ; during the time he so lived with his 
uncle, the latter promised that if he continued with 
him for his life he would leave him his farm & 
stock, but he received no wages : — Held : he gained 
no settlement in A. — R. v. Stokesley (Inhabi- 
tants) (1796), 0 Term Bcp. 757 ; 101 E. B. 811. 

224. Child serving father — Alter termina- 

tion of hiring.] Where, a female natural child 
was hii‘cd for a year by the wife of its reputed 
father, & continucjd doing the household work for 
three years, but after the first year no wages were 
paid, nor was there any new contract of hiring : — 
Held : the sessions were waiTanted in finding that 
after that time she did not continue on the terms 
of the original hiring. 

Where the parties are not related, it may fairly 
be presumed from a continuance in the service 
that the terms on wliich they continue arc the 
same as during the x«*ecedmg year. But where 
the relation of father & child subsists the ground 
for tliat presumption fails (Bayley, J.). — ^R. v. 
Sow (Inhabitants) (1817), 1 B, & Aid. 178 ; 100 
B. R. 60. 

225. Relationship on charitable footing.] — R. 
V. Weyhill, Hants (Inhabitants) (1700), 1 Wm. 
Bl. 206 ; Buit. S. C. 491 ; 96 E. R. 113. 

Annolaiwn : — Ezpld. R. r. St. Matlhiiw, IpswJi (1789)» 

3 Term Rop. 449. 

226. Cohabitation.] — In assumpsit by pltf. for 
wages as a female servant, deft, pleaded non 


oxoeptiou contained in 66 Geo. 111., 
o. 66, Schod. Part 1. — Dakin v. 
Watson (1841), 2 Craw. & D. 224.— IR. 

PART III. SECT. 4, SUB-SECT. 1. 

h. Oenerai rule .] — The ct. wiJl not 
infer an ogreomont to employ wbero a 
contract to do bo docs not appear on 
the face of the asroomont, althousrh 
both parties may have contemplated 
an employment. — S rnioii v. ^aife 
(1884), 3 N. Z. L. R. 69 (S. C.).— N.Z. 

k. From service.] — Drake v. 
Duncan (1906), 39 N. S. R. 49; 1 
E. L. R. 17.— CAN. 

l. .] — Pltf. sued for servloos 

rendered deft, as his housekeeper Sc 
for money alloffed to have boon 
expended by her on Ids behalf: — 
Held : she was entitled to wages for 
six years. — Bradley v. Bradley 
(1909), 14 O. W. R. 810 ; 1 O. W. N. 
110 : 19 O. L. R. 626.— GAN. 


m. .) — Derrinq V. Kettt.ks 

(Alta.), [1026] 3 W. W. R. 222.— CAN. 

220 i. l^'rom finding of board A' 
lodging.] — ^Auam v. Petek (1842), 4 
Dunl. (Ct. of Soss.) 599; 14 Sc. Jur. 
240.— SCOT. 

220 ii. .] — ^Anderson v. Halley 

(1847), 9 Dunl. (Ct. of Soss.) 1222 ; 
19 Sc. Jur. 632.— SCOT. 

n. W/uU iertna implied.] — Mas- 
teuton Faiuiers* Implement Co. v. 
Mkrson, 11920] N. Z. L. R. 148.— 
N.Z. 

PART 111. SECT. 4, SUB-SECT. 2. 

o. Service with relation — Sister 
serving brother.] — Pltf. sued her brother 
for wages during several years that 
she had lived with him on bis farm, 
keeping house for him while ho was 
unmarried: — Held: from this alone 
the law would not, under the clzoum- 
stanocB, imply a promise to pay. — 
Redmond v. Redmond (1868), 27 


U. C. R. 220.— CAN. 

p. Hrother serving brother .] — 

The mere fact that one brother per- 
fonns for several years work for 
another, will not raise tiio i^resumptiou 
of a prondse Uy pay.--7ie Ritchie, 
Skweuy V. lllTcniK (1876), 23 Gr. 66. 
—CAN. 

222 i. Jiny serving uncle.] — 

Morius c. Hoyle (1878), 28 C. 1*. 698. — 

GAN. 

222 11. .] — HotiATE V. Ho- 

GATE (1915), 31 W. L. 11. 843; 21 
D. L. R. 900.— CAN. 

q. Boy serving grandfather .] — 

Murdoch v. WiisT (1896), 24 S. C. R. 
305.— CAN. 

226 i. Ilelaiionsidji on charitable 
/iwiinp.]— Sherry v. Waddell (1894), 
27 N. S. R. 312.— CAN. 

225 ii. .1— Mora (OR Ritchie) v. 

Ferguson (1849), 12 Dunl. (Ct. of 
Sess.) 119 ; 21 Sc. Jur. 610.— SCOT. 
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assumpsit^ & pltf. gave evidence of acts of service. 
Deft, proposed to go into evidence to show that 
pltf. had co-habited with him : — Held : he might 
do so on the plea of non aseumpsU, as this went to 
show that there was no contract between the 
parties, &: not to invalidate any contract on the 
ground of illegality. 

If an express contract had been proved, & deft, 
had attempted to set up that the contract was not 
only for service but for co-habitation, deft, could 
not have set that up without pleading it. Pltf. 
endeavours to show by acts of service that there 
was a contract. Deft, wishes the jury to infer 
that there was no contract of hiring & service ; 
he is not seeking to discharge himself from any 
contract, but to show that there was no contract 
at all (Cresswell, J.). — ^Bradshaw v. Hayward 
(1842), Car. & M. 591, N. P. 


Sect. 5.— PROOF OF CONTRACT. 

Sub-sect. 1. — ^In General. 

Evidence generally.] — See Evidence, Vol. 
XXII., pp. 19 et seq. 

227 . Proof of employment in particular capacity 
— Not Inferred from description in address.]-— 
An a^ement to employ pltf. in a particular 
situation cannot be inferred from a direction upon 
a letter addressed by deft, to pltf. in that cha- 
racter, the letter itself relating to the quantum 
of salary only. — C uiodi v. Waters (181G), 1 Stark. 
335, N. P. 

228 . Right of defendant to inspect — Where 
memorandum in writing pleaded.] — Pltf. declared 
on an agreement to employ him at the end of a 
year. Deft, pleaded the general issue, & that there 
was no memorandum in writing of the agreement, 
as required by Stat. Frauds. Pltf. replied that 
there was such a writing : — Held : he was bound to 
permit an inspection of it by deft., although it 
consisted only of a letter from deft.’s agent. — 
Blooo V, Kent (1830), 0 Bing. (514 ; 4 Moo. 
& P. 433 ; 8 L. J. O.B. 0. P. 229 ; 130 E. R. 1418. 

Annotation : — ^Refd. Bluck v. Gompertz (1851), 7 Exch. 

67 ; Shad well v. Shadwull (185U), 6 C. B. N. S. 679. 

By subscribing witness.] — See Evidence, Vol. 
XXII., p. 506, No. 5366. 

By entry made by master.] — See Evidence, Vol. 
XXII., p. 103, No. 729. 


Sub-sect. 2. — ^Parol Evidence and Written 
Contracts. 

A, General Rule, 

229 . Parol evidence inadmissible — To explain 
written agreement.] — R. v, St. John, Dbvtzbs 
(Inhabitants), No. 104, ante, 

230 . To vary or rescind written agree- 

ment.] — Deft., an actor, agi'eed with pltf., a theat- 
rical manager, to act & to understudy as a 
member of pltf.’s co. for a certain time subject 
to certain rules by one of which he was prohibited 


from acting at any other theatre without per- 
mission. Deft, acted elsewhere without per- 
mission. Pltf. applied for an injunction to restrain 
deft, from acting at any theatre other than that 
where pltf.’s co. played. Deft., in an affidavit in 
opposition to the application alleged that pltf. 
had verbally promised that deft., should ^t in 
certain parts out had not kept the promise ; — 
Held : the alleged verbal promise could not 
without evidence of bad faith on the part of pltf. 
be considered in construing the contract, & the 
allotting of parts to deft, was no part of the con- 
sideration of the contract. — G rimston v, Cuninq- 
HAM, [1894] 1 Q. B. 125 ; 10 T. L. R. 81 ; 38 
Sol. Jo. 143, D. O. _ ^ 

.] — Sec, also. Contract, Vol. XII., 

pp. 354, 355, Nos. 2946, 2956, 2957. 

231. Conversations between parties — Be- 

fore or when signing agreement.] — The sessions 
sent up a case to the Ct. of K, B., which found 
certain facts, & set out the following written 
agreement : “ Memorandum, that the undersigned 
L. agrees on behalf of his son L., that ho shall 
serve M., of etc., in his business of a wheelwright, 
from this time to May 27, 1830 ; M. paying, at 
the expiration of the said term, £5 to L. the 
younger ; L. to find his son clothes, washing, & 
all other necessaries, & M. meat, drink, & lodging,” 
& the case stated that resps. proposed to give 
evidence of conversations between the parties 
before & at the time of signing the agreeinent, & 
also of an indorsement on the paper on which the 
agreement w’as written, which ^ evidence was 
rejected ; & it concluded by submitting to the ct., 
as a distinct question, whether the agreement was 
an agreement of hiring & service, but did not 
submit any question as to the admissibility of the 
evidence : — Held: (1) this agreement was a con- 
tract of liiring and service ; (2) Gie purport of the 
convei'sations not ai)pearing, & no question being 
submitted thereon, the ct. could not say that the 
evidence was improperly rejected, nor would they 
send the case down to be re-stated. — R. v. Billing- 
hay (Inhabitants) (1836), 5 Ad. & El. 676 ; 2 
Har. & W. 419 ; 1 Nev. & l\ K. B. 149 ; 1 Nov. 
& P. M. C. 29 ; 6 L. J. M. 0. 38 , 111 E. R. 1321. 
Annotation: — 11. v. Northovram (181C), 1) Q. B. 24. 

.] — See Deeds, Vol. XVII., 

р. 338, Nos. 1502, 1504. 

232. To prove nature of service — Unless 

notice given to produce agreement.] — Where there 
has been a written agreement between master 
& servant, in which the nature of the service is 
defined ; — Held : parol evidence of the service was 
inadmissible, unless notice had been given to 
produce the agreement . — He Clai*ton (1848), 3 
Cox, 0. C. 126 ; siib nom, R. v, Clapton, 12 J. P. 
536. 

B, When Parol Evidence Admissible, 

233. Where written contract incomplete.] — 
In convicting a handicraftsman under 4 Geo. 4, 

с. 34, 8. 3, for absenting liCT-self from work: — 
Held: (1) the justices rightly admitted parol 


2261. Cohfibilation.] — The proaump- 
tion a^ainat on ImpUod right to 
ronLunoratioa for sorvioes rendered by 
near relations arises only when tlie 
persons rendering the sorvicea, & 
those to whom they are rendered, are 
in effect living together as members 
of the same household. — ^Moonet v. 
Grout (1903), 6 O. L. K. 521 ; 2 
O. W. R. 978.— CAN. 

226 ii. .] — ^A husband living with 

his wife on a farm of which she has tho 
benefioial ownership, & exerting him- 
self, by working the farm, to earn the 


oiumon livelihood, is preaumod to do 

0 by virtue of the relationship & 
atlos resulting from the marriage, & 

1 not ontltlod to wages.— T owns v. 
?OWNS (1913), 23 W. L. 11. 958 ; 10 
). L. R. 448, 4 W. W. R. 190.— 
!AN. 


PART III. SECT. 5, SUB-SECT. 1. 

r. Implied corUract — What evidence 
sitmcientl — ^P iokbrino v, Ellis (1868), 
28 U. C. k. 187.— CAN. 

.] — HENRIOKS V, 


Henricks (1868), 27 U. 0. R. 447.— 

GAN. 

u. Terms of c ordract,'] — Gilvy r. 
Steel Co. of Canada (1877), 3 R. 
& C. 24.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— A. 

2291. Parol evidenne inadmvudhle — 
To ejeplain written aareement.] — Strong 
V. Bent (1898), 31 N. S. R. 1.— CAN. 

PART HI. SECT. 6, SUB-SECT. 2.— B. 

a. When written contract incomplete.] 
— Southampton School Trustees of 



48 


Master and Servant. 


Sect. 6 . — Proof of contract : Sub-sect, 2, B. Sect. 0 ; 

Siib-sects. 1, 2 <& 3, ^.] 

evidence of stipulations of the contract, though 
part of the contract was in writing ; (2) that they 
rightly held the contract to be benelicial to the 
iniant, though there was a stipulation that the 
master was to retain a week’s wages in hand, for 
such wages could be recovered after the ter- 
mination of the contract. — W alls v, Scott (1801), 
25 J. P. 215. 

234. .] — ^When letters contain certain terms 

which may form the basis of a contract, it is neces- 
sary to ascertain from the letters whether the terms 
are finally arrived at, & if they are not, verbal 
evidence is admissible to show that a different 
contract had been entered into. 

Pltf. proposed by letter to enter into deft.’s 
service as salesman ; the term of service was to bo 
for one year, & a list of customers was to be drawn 
up. Deft, replied by letter stating that the terms 
of pltf.’s letter required further definition, but 
requesting him to come on an appointed day. 
PJtf. entered upon deft.’s service, but was dis- 
missed before the expiration of the year with a 
montli’s notice. PJtf. having sued for a wrongful 
dismissal, at the trial, evidence was tendered of a 
custom to dismiss salesmen at a month’s notice ; 
tlie judge rejected the evidence, on the ground that 
the letters contained a comi ^ete contract in 
writing : — Held : the ijvidence was admissible, 
as tlie contract in the letters was incomplcki. — 
Appi-iEBY V. .Johnson (1874), L. K. 1) 0. 158 ; 

sub nom, .ToiiNSON v. Applkby, 43 L. J. C. P. 140 ; 
30 L. T. 201 ; 22 W. R. 515. 

235. To prove supplementary terms — Agreed to 
prior to commencement of service.] — ^Apj»leby v . 
Johnson, No. 234, ante. 

236. To prove arrangement to supply workman 
with goods — In part payment of wages.] — A 

workman was engaged under an agreement in 
writing at a lixed rate of wages per week. There 
was also a verbal arrangement entered into at the 
same time under wliich, as the justices found, the 
workman was to be supplied witJi a certain 
quantity of cider each day in part payment of 
wages. On an information for an offence under 
the ’J'ruck Act, 1831 (c. 37), ss. 1, 25 : — Held : the 
justices w'ere entitled to i-eceive evidence of the 
verbal arrangement, &. to find that an ollence had 
been committed. — J ones v. Wasley (1002), 18 
T. 1j. 11. 418 ; 40 Sol. Jo. 339, D. 0. 

237. To prove usage — Where usage universal.] 
— I have always understood that a custom cannot 
be read ink) a writl-en contract unless it is so 
universal that no workman could be supposed to 
have entered into the service without looking to it 


During the currency of the contract & within less 
than a year of its termination the parties verbally 
agreed to a variation of pltf.’s salary for a part of 
the remainder of the engagement. Subsequently 
pltf. sued defts. to recover salary earned since the 
verbal agreement, at the rate specified in the 
original contract : — Held : the verbal agreement, 
being one which was to bo performed within a 
year, &, therefore, not witliin Stat. Frauds, was 
admissible in evidence to prove that the parties 
had substituted for the original contract a new 
contract embodying the variation as to salary & 
the unaltered terms of the original contract. — 
Williams v. Moss’ Empires, Ltd., [1915] 3 K. B. 
242 ; 84 L. J. K. B. 1707 ; 113 L. T. 500 ; 31 
T. L. It. 403, D. 0. 

Annotation : — ^Dbtd. Morris v. Baron, [1918] A. O. 1. Con- 
siflcratiuri has satislled ino that IVilliama v. Moss* Kmpire-s, 
JAd. was a more than doubtful decision (Viscount 
Haldane). 

To explain particular words & phrases.] — See 

Deeds, Vol. XVII., pp. 325, 327, Nos. 1304, 1382. 

To prove nature of employment.] — See Deeds, 
Vol. XVII.. p. 320, Nos. 1317, 1318. 

To indentify documents.] — Sec Contract, Vol. 
XII., p. lOi, No. 1100. 

Where document not essential to party’s case.] — 

See Evidence, Vol. XXII., p. 210, No. 1830. 

To prove consideration.] — See Evidence, Vol. 
XXII., p. 251, No. 2331. 


Sect. 0.— CONSIDERATION. 

Sub-sect. 1. — In General. 

Sec, generally f Contract, Vol. XXII., i)p. 172 
et seq, 

239. Necessity for consideration.] — ^A workman 
agreed, in writing, to work for 8., & for no other 
person, until the expiration of twelve montlis, & 
so on from twelve months to twelve months until 
he should give twelve months’ notice in writing. 
The mastcj' did not execute the agreement : — 
Held : no consideration appealing for the former 
binding himself to this exclusive service, the con- 
tract was void. — Sykes v. Dixon (1839), 9 Ad. 
& El. 093 ; 1 I’cr. & Dav. 463 ; 2 Will. WoU. & 11. 
120 ; 8 L. J. Q. B. 102 ; 112 B. 11. 1374. 
AnnotaiionH : — Gonsd. HartJoy v. CuinmlngH (1847), 5 C. B. 
247. Distd. Whittle v. Fraukland (1862), 2 B. & S. 49. 
Beld. EmmouB v. Eldorton (ISrjH), 4 H. L Caa. 624 ; Firth 
i\ Ridley (1864), 03 Beav. 516. Mentd. Lumley v. Gyo 
(18.53), 2 K. & B. 216 ; Payne v. Now South Woles Coal 
& Iiitercjolonial Steam Navifiration Co. (1854), 10 Exch. 
283 ; Cox tJ. Munoey (1859), 0 C. B. N. S. 375 ; Boaley d. 
Stuart (1862), 7 H. & N. 753 ; Evans v, Walton (1867), 
L. R. 2 C. P. 615. 

.] — See Contract, Vol. XII., pp. 173-176, 

Nos. 1275-1300. 


as part of the contract (Lord Alverstone, C.J.). — 
Devonald V, llossKR ^ SoNE, [1906] 2 K. B. 728 ; 
75 L. J. K. B. 688 ; 95 L. T. 232 ; 22 T. L. B. 
682; 50 Sol. Jo. 016, C. A. 

Anrwtaiions : — Consd. Meek v. Port of London Authority, 
[lOlhJ 1 Ch. 415. Mentd Hulmo v, Ferranti, [1918] 2 
K. B. 426 ; Turpin v. Victoria l»alac<*, [19181 2 K. B. 539; 
Browning v. Crumllu Valley Collieries, [1926] 1 K. B. 622. 


.] — Sec Custom & Usages, Vol. XVII., 

pp. 35-38, 41, 65, Nos. 398-427, 455, 457, 002, 

238. To prove verbal agreement — In substitu- 
tion of original contract.] — By a contract in writing 
which was not to be performed within a year from 
the making thereof pltf. was engaged by defts. 
to perform at their theatres on certain terms 
including the payment of salary at a specified rate. 


240. Consideration moving from employer — 
Necessity for.] — ^A written agreement, “ to remain 
with A. two years for the puipose of learning a 
trade,” is not binding, for want of an engagement 
in the same instrument by A. to teach. • 

There is no consideration expressed in the 
agreement for deft.’s undertaking & . , . that is 
indispensable (Burrougu, J.). — Lees v. Whit- 
comb (1828), 5 Bing. 34 ; 3 0. & P. 289 ; 2 Moo. 
& P. 86 ; 6 L. J. O. S. C. P. 213 ; 130 B. R. 972. 
Annotations : — Distd. Whltllc v, Fraiikland (1862), 2 B. & S. 
49. Mentd Newbery v, Annstroug (1829), 4 O. & P. 
69 ; Wood v. Bodhou (1831), 2 Cr. & j, 94 ; Laythoarp 
V. 6ryant (1836), 2 Bing. N. C. 735. 

'.] — See, also. Contract, Vol. XII., 
pp. 207, 208, Nos. 1659-1669. 


District No. 9 v. Haines (1904), 36 over & above the amount allowed by the time of making the agreement. — 
N. B. R. 617. — CAN. deft., the ot. admitted as evidence the Whelan v. New York, Nkwfound- 

porol admission of the oo.*b agent to i.and & London Telbqrafh Co. (1867), 
b. — — In an action for wages show wliat had been contemplated at 4 Nfld. L. K. 118. — ^NFLD. 
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241. What amounts to.] — Re Bailey, Re 

Collier, No. 258, post. 

242. Effect of illegal consideration.] — A. printer 
cannot recover against a publisher for printing 
a work wliich contains the life of a pi-ostitute, & 
the history of her amours with various persons ; 
& it is no answer tliat the parties are in pari 
delicto. 

No one who assists in putting forth this work 
... is entitled to recover in any ct. of justice. 
He, who lends himself to that which is contrary to 
the laws of this country, cannot complain of not 
being paid. . . . Every seiwant to the lowest 
engaged in such a transaction is prevented from 
receiving compensation (Best, C.J.). — Poplett 
V. Stockdale (1825), 2 C. & P. 198 ; By. & M. 
337, N. P. 

243. .] — Apothecaries Act, 1815 (c. 194), 

prohibiting medical practice by unciualified per- 
sons is not rept^aled by implication by the Medical 
Act, 1858 (c. 90). 

Deft., a duly qualified medical practitioner, 
agreed with pltf., a medical practitioner not duly 
qualified, but who was described in the agreement 
as “ medical practitioner ” to serve pltf. as 
assistant in his profession as a medical practitioner, 
& not to practice at B. within ilve years after 
the close of the engagement. Pltf. applied for an 
injunction to prevent deft, from ijractising at B. 
in breach of tliis agreement. 

Deft, showed that pltf. had given various cer- 
titi cates of cause of death, which showed that 
pltf. had attended the deceased persons during 
their last illness, & from which it was to be inferred 
that he attended patients in the way in which a 
medical practitioner ordinarily attended, & in 
fact personally acted as an apothecary : —-Held : 
his doing so was made illegal by Apothecaries Act, 
1815 (c. 194), s. 14, the agreenumt therefore was 
to assist pltf. in carrying on a business which he 
could not lawfully carry on, & tluj agreement was 
illegal & could not be enforced. — Davies v. 
Makuna (1885), 29 Oh. D. 59(5 ; 54 L. J. Oh. 1148 ; 
53 L. T. 314 ; 50 J. P. 5 ; 33 W. B. 0G8 ; 1 T. L. B. 
420, 0. A. 

AnnotaiUm : — Mentd. BellerLy r. Hcywortli, [1909] 2 Ch. 23. 

244. Illegality as to part — Promises 

severable.] — By Coal Mines Begulation Act, 1887 
(c. 58), s. 12, where the amount of wages paid to 
any of the persons employed in a mine depends 
on the amount of mineral gotten by them, tJiose 
persons shall be paid according to tlio actual weight 
gotten by them of the mineral contracted to bo 
gotten, provided that nothing in this sect, shall 
preclude the owner of the mine from agreeing with 
the persons emi)loyed that deductions shall be 
made in respect of stones or substances other than 
the mineral contracted to be gotten, such deduc- 
tions being determined in such special mode as 
may be agreed upon between the owner & the 
persons employed. 

Applt. was employed by resi)s. at their colliery 
upon the terms that he should be i)aid wages 
according to the weight of coal gotten by him ; 
that he should not leave his employment without 
giving fourteen days* notice, & that deductions 
should be made in respect of dirt sent up to the 
surface with the coal ; & the following special 
mode of determining those deductions was agreed 
upon between resps. & the persons employed by 
them : — ^About one tub in twenty sent up to the 
surface was selected at random for testing. Tlic 


dirt in that tub was separated from the coal & 
weighed, & if the tub contained more than a certain 
weight of dirt, the man who sent it up was not paid 
anything in respect of the coal therein. The men 
sending up the other nineteen tubs were paid on 
the to&il weight of the contents of each tub as 
though it contained coal only ; — Held : the 
proviso in Coal Mines Begulation Act, 1887 (c. 58), 
s. 12, was controlled by the first part of that sect., 
& did not authorise any agreement by which a 
person employed was not to be paid on the weight 
of the coal in a particular tub ; the agreement 
with respect to the special mode of making 
deductions for dirt was therefore illegal, but the 
illegality in that respect did not vitiate tlie whole 
contract of employment so as to justify applt. in 
leaving without giving fourteen days* notice. 

The rule is that if the consideration is tainted 
with illegality, either in whole or in part-, all the 
promises depending on that consideration must 
fail ; but if the consideration be not tainted with 
illegality, either wholly or in x)art, then if one of the 
several promises dei>ending upon it be 'illegal in 
itself & the others legal, the legal promises stand & 
may be enforced (A. L, Smith, D.J.). — Kearney 
V. Whitehaven Colliery Co., [1893] 1 Q. B. 700 ; 
(52 D. J. M. C. 129 ; (58 D. T. (590 ; 57 J. P. (545 ; 
41W. B. 594 ; 9 T. L. B. 402 ; 4 B. 388, C. A. 
AniLotaiUma : — Distd. Choll r. Hall & Hoardman (1896), 12 

T. L. Jl. 4()S. Reid. Huinblo v. UuiiiphwyH (1901), Sr* 

Ji. T. 503 ; Coltneas Iron (^o. v. Hobbio, 11920] A. C. 916. 

.] — See Contract, Vol. XII., pp. 234 et seq. 

Necessity to express consideration in writing — 
Statute of Frauds, s. ^.]—Sec Contract, Vol. XII., 
pp. 151, 152, Nos. 1039-1045. 

What amounts to good consideration Past con- 
sideration.] — See Contract, Vol. Xlf., pp. 213- 
219, Nos. 1719-1789. 

* — Change in employee’s position.] — See 
Contract, Vol. XII., pp. 188, 209, Nos. 1437, 1(584. 

- Enlistment.] — See Contract, Vol. XII., 

p. 188, Nos. 1438, 1439. 

Employment terminable at employer’s 

option.]— 6'ee Contract, Vol. XII., p. 179, No. 
1340. 

Adequacy of consideration.] — See Contract, 
Vol. XII., pp. 204-206, Nos. 1610-1658. 

Admissibility of extrinsic evidence of considera- 
tion.] —See Evidence, Vol. XXII., p. 251, No. 
2331 ; &, generally. Deeds, Vol. XVII., pp. 302 
ct seq. 


Sub-sect. 2. — Bemuneration. 
See Part V. 


SUB-SE(JT. 3. — I’ROVISION OP WORK. 

A. In General. 

245. Obligation of master to provide work — 
Existence of — Question of fact.] — W., by written 
agreement, in consideration of £3 advanced to 
him by G. at the time of execution, & the wages 
agreed to be paid to him by G., agreed to work for 
& serve G. as a tinplate worker, & to serve no one 
else without G.*s consent in writing for twelve 
months, & also until the expiration of three 
months after notice by W. to G. of his desire to 
determine the service ; & W. agreed to fulfil 

his service, & not to absent himself during cus- 
tomary hours of work ; & G., in consideration 


PART III. SECT. 6, SUB-SECT. 3.— A. 

„ 0. Obligation of masler to provide work^Whether essential.] — Labergk v. Equitable Lwe AssuitAXCE Society op United 
States (1895), 24 8. O. R. 695.— CAN. 

J. — ^VOL. XXXIV. B 
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Sect 0. — Consideration: Subsect A. B. Sect. 

7 ; Subseds, 1, 2 <fe B.1 

of W.*s services, agreed to pay W. on Saturday 
in every week during term such wages as articles 
made by W. should amount to at their usual work- 
men’s prices : — Held : the agreement showed 
liability on the part of G. to provide W. with work 
so long as the service continued, & was not void 
for want of mutuality, & might be enforced under 
stat. 4 Geo. 4, c. 84, s. 3. 

Every case of this sort depends on circumstances 
of its own (Coleridge, J.)* — Welch (1853), 
2 E. & B. 357 ; 1 C. L. B. 319 ; 22 E. J. M. C. 
146 ; 21 L. T. O. S. 127 ; 17 J . P. 653 ; 17 Jur. 
1007 ; 118 E. K. 800; sub ??om. 11. v. Birmingham 
JJ., 1 W. R. 308. 

Annolaiitmti : — Consd. Dovoiiald r. PosHcr, (IHOCl 2 K. H. 
728. Refd. Hr. ilHiloy. Hr Collier (1854), 3 E. & H. 607 ; 
Worthintrtou v. Sudlow (1862), 31 L« J. Q. H. 131. 

246. Good consideration for promise to 

serve.] — Pltfs. agreed in writing with L., that 
he should serve tliem for seven years as a Crovm- 
glass maker ; that he sliould not during that term 
work for any other person w'ithout their licence ; 
that they might deduct from his wages any fine 
he might incur for bi*each of their rules ; that 
during any depression of trade he should be paid 
a moiety of his wages ; that if he should be sick 
or lame, pltfs. should be at libertv to employ any 
other pei*son in his stead, without paying him any 
wages ; that pltfs. should pay him, stj long as he 
should be emi)loyed & work as a crown-glass 
maker, cciiain wages by tlie piece, & £8 a year, in 
lieu of house rent & firing ; &: that pltfs. should 
liave the oidion of dismissing liim from their 
service on giving him a month’s notice or a month’s 
wages : — Held : this agreement bound pltfs. to 
employ Jj. during the seven years, subject to the 
above power of dismissal ; there was, tlierefore, 
a good consideration for L.’s contract to serve 
for tlie seven years. — ^P ilkington v, Scoit (1840), 
15 M. ^ W. 057 ; 15 L. J. Ex. 329 ; 7 L. T. O. S. 
840 ; 163 E. K. 1014. 

AnnntaHftns : — FoUd. Hartley v. CuinmlugH (1847), 5 0. B. 
247 ; U. r. Welch (1853), 2 K. & B. 357. Apld. Boston 
Deep Hoa Fishing & Ice Co. r. Ansell (1888), 56 L. T. 345. 
Befa. G. N. Ry. v. Harrison (1862), 12 C. B, 576 ; Eiunions 
V. EldertA)ii (1853), 13 O. B. 41)6 ; He Bailey, 7?c Collier 
(1854), 3 E. & B. 607 ; Wliittle v, Frarikland (1862), 
2 B. & S. 4!) ; Worthington v, Sndlow (1862), 31 L. J. 
Q. B. 131 : Eyre & Spottiswoode v, R. (1886), 3 T. L. U. 
5 ; Devoimld v. Rosser, 11906] 2 K. B. 728. Mentd. 
Lnmley r. Gyo (1853), 2 E. & B. 216 ; Maxim Nordenfclt 
Guns & Ainniiinitioii Co. p. Nordenfeli., 11893] 1 Ch. 630 : 
ilobinson r. Heucr, 11898] 2 (;h. 451. 

247. .] — A, contracted to serve B, 

& his j)ai'tner or partners for the time being, for 
seven years, in liis bushn^ss of a glass & alkali 
manufacturer, & at all times during the Uirm to do 
his best endeavours, & use his utmost care & 
diligence in the works ; &, further, tiiat he would 
not, at any time during the term, neglect or absent 
himself fi^oin the said service, without the con- 
sent in writing of B. or his xiartner or partners for 
the time being, or either or such of them as should 
carry on the business ; nor would work for or 
B<‘rvc any other person or persons, without such 
consent ; in consideration of wlii(;h service, B. 
agreed to pay A. 24 «. per week for a c<‘rtain amount 
of work. At to find him some other description of 
work, provided lie should not require tliat quantity 
of the specified work, so that A.’s wages should 
not be less than 24a. per week, except when a 
furnace should be out, when A. agreed to work 
for 21a. per week ; A: it was agreed, that, if A. 


should be sick or otherwise incapacitated from 
performing the service, or in case of misconduct, 
or if B., or his partner or partners for the time 
being, or either or such of them as should carry on 
the trade, should discontinue the trade during the 
term, in cither of such cases, B. or his partners 
should be at liberty to retain or employ any other 
person in the room or stead of A., without being 
obliged to pay him any wages or satisfaction : — 
Held: this agreement was not void for want of 
mutuaUty, or as being in unreasonable restraint of 
trade. — ^H artley v. Cummings (1847), 6 C. B. 247 ; 
17 L. J. C. P. 84 ; 10 L. T. O. S. 247 ; 12 Jur. 
67; 130E. 11.871. 

Amwtaliims : — Consd. Evans r. Walton (1867), L. R. 2 C. P. 

615. Refd. Wood V. Copper Miners’ Co. (1849), 7 C. B. 

906 ; Lnmley i>. Gye (1853), 2 K. & B. 216 ; Boston Deep 

Soa Fisliing & loo Co. v, Ansell (1888), 59 ]j. T. 345 ; 

Robinson v. lienor, [1898] 2 Ch. 451. 

248. .] — Re Bailey, Re Colueri 

No. 258, xtost 

249. .] — T. contracted to serve V. 

for a year, but if V. should cease to carry on the 
works from being unable to obtain ore, or for 
any other cause, then V. was to be at liberty to 
terminate the contract. T. absented himself, ik> 
was summoned before justices ; — Held : the con- 
tract was not bad for want of mutuality ; & the 
burden of proof was on T. to show that his absence 
was justifiable. 

The iriiistcr obliges himself to find work for 
apx)lt. unless from some unforeseen accident. 
That is surely mutuality enough (Cockbuen, 
C.J. ).— Thomas v. Vivian (1872), 37 J. P. 228. 

250. Good consideration for condition in 

restraint of trade.] -Gravely v. Barnard, No. 
25(1, post, 

B» When Obligation will be Implied, 

See, generally. Agency, Vol. I., p. 540, Nos. 
1044 cl seq, ; Contract, Vol. XII., pp. 010-623, 
Nos. 5113-5132. 

251. Contract for fixed period.] — Cook v. 
Sherwood, No. 737, post 

252. Theatrical engagement.] — Pltf. the 

manager of a London theatre, engaged deft., 
a provincial actor desirous of appearing on the 
Ijondon stage, for two years. Though there was 
nothing exi)resscd on the subject, the ct. inferred 
an engagement on the part of j)ltf. to employ deft, 
for a reasonable time, & on the part of deft, not 
to perform elsewhere. Pltf. having, under these 
circumstances, delayed deft.’s appearance for five 
montlis, deft, broke his engagement & went to 
another theatre ; — Held : he had a right so to do, 
& i)ltf. was not entitled to an interlocutory injunc- 
tion to prevent his performing there. — ^P bchtbr v, 
Montgomery (1863), 33 Boav. 22 ; 55 E. R. 274. 
Annotations: — A]^. Moutaguo v, Flockton (1873), L. R. 

16 Eq. 180. Distd. Qriinstoii v. Oauingham, [1894] 

1 Q. B. 125. ReM. Tumor V. Sawrlon, [1901] 2 K. B. 653 : 

Turpin V, Victoria Puioco, [1918] 2 K. B. 539. 

253. Buying agent.] — Where there is a 

contract to employ another as an agent merely, 
but with no service or subordination, there is no 
implied undertaking that the agent is to be 
supplied with the means of earning his commis- 
sion. But if the contract is one of service, then 
the commission is merely intended to be in the 
place of salary, & the contract cannot bo deter- 
mined without compensation to the servant. 
Deft., who carried on business in India, appointed 
pltf. to be his sole buying agent in Great Britain 
for ten years, deft, to send all orders to pltf., who 


PART 111. SECT. 6, SUB-SECT. 3.-B. 

251 i. Contract for fixed period.] — By 
ou agroomont signed by both parties, 
pltf. agreed & bound himself to deft, to 


act as his bookkeeper, etc., for five 
®’ speoifled sum in each year : 
-— ^eid .* there was no obligation, 
either express or implied, on deft, to 


continue his business or retain pltf. 
in his employment during the live 
Waibh (1877). 27 

0. P. 656. — CAN. 
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was to receive 3} per cent, on all goods bought by 
OP for deft, whatever their destination in India 
might happen to bo, the commission to be paid 
quarterly. Pltf. was to keep proper books of 
account of all incidental expenses, which were 
to be paid by deft, together with the commission 
every quarter, & in case any firms should refuse 
to supply goods unless invoiced direct to pltf., 
he was to be under no obligation to place such 
ordci’S unless he was fully satisfied that the bank 
would hand him cash covering such purchases 
immediately these goods were ready for ship- 
ment : — Held : there was no implied contract 
that deft, would continue to carry on business 
for the term of ten years so as to supply pltf. with 
ordfjrs. — Northf.y v. Tuevillion ^902), 18 

T. L. R. 648 ; 7 Com. Oas. 201. 

Annotations : — Befd. Ltizarua v. Caini Line of St-tiamships 
(1912), 100 L. T. 378 ; Reitrato r. Union MamiftiofcurliiK 
Oo. (Itainsbottom). [1918] 1 K. R. 592 ; Warron v. Affdoali- 
inaii (1922). 38 T. L. R. 588. 

254. Contract for one year — & then terminable 
by notice.] — 11. v, Welch, No. 245, ante, 

255. Contract terminable on notice — Wages 
payable at stated periods.] — A workman entered 
into an agreement with a coal co. to serve them as 
a collier, in consideration of wages to be paid to 
liim fortnightly ; & the co., in consideration of 
such services a.greed that he should not be dis- 
charged without twenty-eight days’ notice in 
widting, unh'ss in the case of misconduct : — Held : 
this contract necessarily implied an obligation on 
the part of the master to find work for the ser- 
vant, & to pay him wages every fortnight ; &, 
consequently, was not bad for want of mutuality. 
— WiiiTn.E V. Fkankland (1862), 2 B. & »S. 49 ; 
31 L. ,T. M. C. 81 ; 5 L. T. G39 ; 26 J. P, 372 ; 8 
Jut. N. S. 382 ; 121 E. R. 992. 

Consd. Dovonakl r. Ronaer, (1906] 2 K. 15. 

728. 


256. Contract terminable at will — Subsequent 
execution of bond in restraint of trade.] — Pltf., 
a surgeon, engaged deft., who was not qualified 
to practice, but was studying with a view to pass 
the necessary examination, to assist him in his 
pracUcti, the engagement being terminable at the 
will of either party. Subscciuenily deft., pre- 
viously to going up to pass his examination, 
executed, at the j*equest of pltf., a bond, which was 
conditioned to be void if deft, should not practice 
witliin certain limits, but which contained no 
express agreement on ihtj part of pltf. to continue 
deft.’s emido 3 mient. Deft, remained in pltf.’s 
employment for about three months afterwards, 
& was then dismissed. He subsequently com- 
menced practising within the prescribed limits, 
& a suit was instituted to restrain him from so 
doing : — Held : an agreement by pltf. to continue 
deft.’s employment on the old terras could be 
inferred ; there was consideration to support the 
bond ; & pltf. was entitled to an injunction. — 
Gravely v. Barnard (1874), L. R. 18 Eq, 518 ; 
43 L. J. Ch. 659 ; 30 L. T. 863 ; 39 J. P. 20 ; 
22 W. B. 891. 

Annotaiitma : — Consd. London & Yorkshire Bank v. Pritt 

B , 56 L. J. Ch. 987 ; Hood & Mooro's Stores v. Jones 
, 81 L. T. 169. Reid. Davies v. Davies (1887), 36 
Ch. D. 359 ; Re Weston. Davies v. Tagart, [1900] 2 Ch. 
161. 


257. Remuneration by salary.] — Hartt.ey v, 
Cummings, No. 247, ante, 

*'^See Contract, Vol. XII., pp. 620, 621, 

Nos. 5114-5122. 

Remuneration by commission .] — See Contract, 
Vol. XII., p. 622, Nos. 6123-6127. 

258. Remuneration by piece work.] — There 
Was an obligation on the part of the employers 
not merely to pay for the work done, but also to 


employ the men ; not, I think, necessarily to find 
them work day by day, but an obligation to con- 
tinue the relation of master & servant ; so that if 
the master causelessly refused to give the servant 
work, whilst the colliery was open, ho would have 
broken his contract. That obligation on the part 
of the master would be ample consideration for 
the servant’s pronruse (Lord Campbell, C.J.). — 
Re Bailey, Re Collier (1854), 3 E. & B. 607 ; 
2 C. L. R. 1645 ; 18 Jur. 930 ; 118 E. R. 1209 ; 
8vb nom. Ex p. Bailey, Ex p. Collier, 23 L. J. 
M. C. 161 ; fftib nom, R. v, Bailey, 2 W. R. 422 ; 
avb nom, R. v, Coltjer & Baylp^y, 23 L. T. O. S. 
Ill; 18J. P.630. 

Annutaiiovs : — Mentd. R. v. NuniioJoy (1858), E. B. K. 

852 ; Bucclouch v. Mt'fropolltau Board of Works (1870), 

L. R. 5 Exch. 221 ; Re Authors (1889). 22 Q. B. D. 345 ; 

Mid. Jly. t\ EdinontoTi Union CJrdns., (1895) 1 Q. B. 357. 

259. Munitions of War Acts, 1915, 1916.] 

— Pltf. was emx)loyed by defts. at a controlled 
establishment a« a pietie workc?r, the custom being 
that, if no work was provided, no pay could bo 
demanded, & no notice determining the con- 
tract of employment was necessary. On May 3, 
1917, some of thdt.’s workmen, not including pltf., 
went out on strike & dc»fts. clos(‘d tludr works until 
May 11, 1917, when pltf. returned to work, lie 
was thus prevented from earning his wages as a 
I>iece worker during the aforesaid period, & ho 
apidied to a murjitions iiubimal for compensation, 
but the tribunal decided tJiat lie had not been 
dismissed from his employment, & refused to 
award compensation : — Held : plH. was not en- 
titled to either a contractual or statutory notice, & 
consequently could not dcuuand that a reasonable 
amount of work should be provided for him by 
deft. — JlirLMB V, Kerrantl, [1918] 2 K. B. 426 ; 
87 L. .T. K. B. 938 ; UHL. T. 719 ; 34 T. L. R. 
500 ; 02 Sol. Jo. 668 ; 16 L. (1. R. 813, D. 0. 

.]- Contract, Vol. XII., pp. 622, 623, 

Nos. 5128-5132. 

Continuance of business.] See Contract, Vol. 
XII., p. 382, No. 3157. 


Sect. 7.— RESTRICTIONS ON FREEDOM OF 
CONTRACT. 

Sub-sect. 1. — Covenants in Restraint 
OP Tradil 
See Trade & Trade Unions. 


Sub-sect. 2. — Sunday Observance. 

See, generally, Time. 

260. Validity of contract made on Sunday.] — 
Sunday Observance Act, 1677 (c. 7), s. 5, enacts, 
that no iradesnum, artificc^r, workman, labourer, 
or any person whatsoever, shall do or exercise any 
worldly labour, business, or work of their ordinary 
calling on the Lord’s Day, & subjects patties 
olTcnding to a penalty ; — Held : this statute only 
prohibits labour, business, or work done in the 
course of a man’s ordinary calling, 6c, therefore, 
a contract of hiring made on a Sunday between a 
farmer & a labourer for a year, Wiis valid. — R. v, 
WiiiTNASH (Inhabitants) (1827), 7 B. & C. 596 ; 
1 Man. & Ry. K. B. 452 ; 1 Man. & Ry. M. C. 
177 ; 6 L. J. O. S. M. C. 26 ; 108 E. R. 845. 

Annotmions : — Apld. Peat.<! v. liickcus (1834), 3 Dowl. 171. 

R^. BeKbio w. Lovl (1830), 1 Cr. &: J. ISO ; Wolton v. 

Gavin (1850), 20 L. J. Q. B. 73. 


Sub-sect. 3. — Deductions prom and 
Forfeiture op Wages. 

See Part V., Sect. 2, sub-sects. 4, 5, post, 

E 2 
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Master and Servant. 


Part IV. Duration and Termination of Contract. 


Sect. DURATION. 

Sub-sect. 1. — In General. 

261. Contract to serve for five years.] — A. 
agreed to become the hired servant of B. for 
five years, to do such work as belonged to the 
finishhig of cloth, & B. proinised to pay to A. 
10«. a week for the first two years, 11«. for the 
third, 12s. for the fourth, & 13«. for the fifth, the 
hours of working to be from six in the morning 
till seven in the evening, to be paid for all over- 
time, & a deduction to be made for all short : — 
Held: this was not an exceptive liiring, but a 
hiring for five ycare absoliiUdy. — R. v, Ossett- 
cum-Gawtiiorpe (Inhabitants) (1832), 4 R. & 
Ad. 216 ; 1 Ncv. & M. K. B. 21 ; 1 Nev. & M. M. 0. 
10; 2 L. J. M. C. 31 ; 110 E. R. 437. 

A?inoiaf ions : —Distd, U. v. Norton Havant ( 183 /*), 3 Ad. &; 

Kl. ICl. Re!d. It. V. ITolbock ( 1843 ), 4 Q. B. 590 . 

262. Contract to serve for life — Validity.] — 
Pltf., by deed, sold to defts. his trade & business, 
as a carrier between lx)ndon & Wisbech, Ac, in 
consideration of the covenants thei*eiii contained 
on defts.* j)ait, cnvenaniM'd with them that he 
would not tlienctdoiili during liis lile* exorcise the 
trade of a ciarricr, excerpt as ibcrciinafter in(in- 
tioned ; Ac that he would thenei'fort ^ dunng his 
life, faithfully 8(*rvo defts. as an assj.^iant in the 
trade of a carrier ; Ac defts., in consid(‘ration of 
the before mentiom^d cov<*nanis, Ac of plif.’s 
faithful service as aforesaid, covtmanted to pay 
him a certain weekly sum for his life. In an action 
against defts. on tliis covenant : — Held : pltf.*s 
covenant to serve during liis life m\s good in law, 
& the covenant in restraint of his trade was not 
void, inasmuch iis lui was not absolutely restrained 
from carrying on thcj tnule, but only from carrying 
it on in any otluii* way than as an assistant to the 
defts. 


Qu. : whether, supi^osiiig tliis covenant were 
void, as being in general ix»straint of trade, pltf. 
could nevertheless have sued on defts.’ covenant 
to pay. — ^Wallis v. Day (1837), 2 ]M. Ac W. 273 ; 
Murp. & H. 22 ; 0 L. J. Ex. 02 ; 1 Jur. 73 ; 150 
E. R. 769. 


Annoiations : — ^Refd. Phillips r. Stovous (1809), 15 T. L. H, 
325. Mentd. Allsopp «. WJioatcroft (1872), L. R. l.'i 
Kq. 59 ; UoiisJllon t. Bouslllon (1S80), 14 (Jh. 1) 3r,l ■ 
Dnvles i?. Davies (1887), 3« CJi. D. 3.'i9 ; Maxim Nordcnfeli 
Guns & Aminuiiltlon (’’o. r. Njinlonfelt, 118931 1 Ch 
030 ; JMcKnistrlm r. Bullyinocoliiirot t ( o-op. Asrricnl 
tural & Dairy .Soo,, 11919J A. (\ 54 s. ^ 


SuB-SEiT. 2. — Pre-suaiition of Yearly 
JIlRINO. 

A. Hiring for Indefinite Period, 

263. General rule - Annual hiring presumed.] — 
A general retainer without mentioning any time, 


is for a year. — Wansworth Parish v. Putney 
Parish (1739), 2 Sess. Cas. K. B. 329 ; 93 E. R. 
221 . 

264. .] — R. V , Berwick St. John 

(1760), Burr. S. C. 502. 

Annotaivm : — Mentd. 11. r. All Saints, Stamford (1837), 1 

J. P. 71. 

265. .J — Where there is not a hirmg 

in express words, but the nature of the service 
implies a precedent hiring, the ct. will go far to 
presume one. But this is exactly the case of every 
workman paid by the piece ; & it is very clear, 
that there is no hiring for a year, either express or 
implied (Ijord Mansfield, C.J.). — Trinity v. St. 
Peter’s, Dorchester (1763), 1 Wm. Bl. 443 ; 
06 E. R. 254 ; sub nom. R. v. St. Peter’s, Dor- 
chester, Burr. S. C. 513. 

Annotation : — Mentd. 11. v. Chillesford, R. v. Winslow 

(1825), 4 B. & C. 94. 

266. .] — (1) Tliough a general hiring 

is a hiring for a year, yet there must be an obliga- 
tion upon the servant to serve for a year, in order 
to bis gaining a settlement under such a hiring 
(Aston, J.). 

(2) Here is a circumstance stated, which de- 
strt)ys the i>resumption of its being a general 
hiring for a year ; namely, that the servant 
demanded an additional Od. a week, alleging that 
he would otheiwise quit the service ; Ac the ipaster 
complied (Yates, J.). — R. v, Dedhaai (Inhabi- 
tants) (1769), Burr. S. C. 653 ; 2 Bott. 6th cd. 
227. 


Annotations: — As to (2) FoUd. R. v. Seaton (1784), Cald. 
Ma«r. (^as. 440. Apld. R. v. Pucklochurch (1804), 6 East, 
382. Refd. R. V. DodderhUl (1814), 3 M. & S. 243 ; 
U. V. Warminster (1826), 6 B. & C. 77. Qcnrrallu.'BjM, 
11. V. Nc5wU>n Toney (1788), 2 T()rni Rep. 453. Mentd. 
11. V. Ilanbury (1802), 2 East, 423. 


267. ,] — R. V , Alton (Inhabitants) 

(1784), Cald. Mag. Cas. 424 ; 2 Bott. 6th ed. 248. 
AimotaHon. Mentd. R. v. Apethorpo (1824), 4 Dow. & Ry. 


268. .] — (1) A general hiring is a 

hiring for a year, 

(2) A weekly reservation of wages does not 
of itself determine whether a contract is weekly 
or annual but this must be collected from the 
circumstances attending the contract. — R. v. 
Seaton (1784), Cald. Mag. Cas. 440. 

269. -, | — It has been so long settled 

that a general hiring is a hiring for a year that it 
ought not now to be controverted (Lord 
Kenyon, C.J.). — R. v. Wokpield (Inhabitants) 
(1794), 5 Term Rep. 506 ; 101 E. R. 285. 

270. ,] — Where a pauper had served 

a master under unstamped articles of agreement 
to work with him for three years, at certain rates 
of weekly wages, Ac under certain covenants ; 
after which he had continued to serve his master 
for four years longer, without coming to any^new 


PART IV. sect. 1, SUB-SECT. 1. 

d. Enuofjaneni by season.] — Dick 
V. Heron (1858), 8 C. 1‘. 67. — CAN. 

e. I^emmption of monthly hiring — 
Irrbal agreement for yearns hiring.^ 
Harper v. Davies (1880), 45 U. 0. R. 
442. — CAN. 

f; ~ — Monthly remuneration.] — 
A lurinfir at a monthly salary is pre- 
sumed to bo a montlUy hiring.-- 
Johns v. Winnipeg Electric Hy. 

o^Vr «T^T> ' [1925] 

2 W. W. R. 282 ; 35 Man. L. R. 63.— 

CAN. 


e. rremifnption of daUy hinny — 
Daily remuneration.] — hfriiur ** at a 
salary of $7.50 iK)r day” is a dally 
niriuff unless clrcums^nccs appear 
sliowing that the partios contemplated 
differently.— D ickenson v. Rural Me - 
Stonehenge (Sask.), 
[,V]^20] 1 W. W. R. 236; 50 D. L. R. 

000, — CAN. 

b- ; .] — Arjoon Vishnu 

• * T IJf’i^'nTsjEE Sapuiukk (1921), 

1. L. U. 46 Bom. 44.— IND. 

PART IV. SECT. 1, SUB-SECT. 2.— A. 

263 I. General rule — Annual hiring 


N. S. W. S. C. R. (L.) 285.— AUS. 

la i~Tr7 — When the hiring 

is general. It Is prosumod by law to be 

irTcrLf r”4»5.- 
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agreement ; though such unstamped writing 
cannot be received as evidence for the purpose of 
proving the agreement between the parties, yet 
the sessions may look at it for the purpose of seeing 
when it ceased to operate, in order to guide them 
in receiving parol evidence of service for the last 
four years, at wages ; from whence the sessions 
might presume a yearly contract. 

If there were only a general hiring, the law 
presume, that it is for a year ; & if the rate of 
wages were not specilied, he would be entitled to 
reasonable wages. . . . the law says that they 
(the sessions] may make such a presumption when 
there is nothing to repel it (Lord Ellen- 
BOEOUGH, C.J.). — R. V. Pendleton (Inhabi- 
tants) (1812), 16 East, 449 ; 104 E. li. 913. 
Annotations .‘—VLentd. R. v. St. Martin (1828), 8 B. & C. 

G74 ; Thomas v. Cooke (1828), 3 Mon. 8c Uy. K. B. 444 ; 

Williams v. flerry (1842), 30 M. & W. 206 ; Buxton t*. 

CVimish (1844), 12 M. & W. 426. 

271. .] — The pauper asked an inn- 

keeper for a place, who replied he had no objec- 
tion, & put him on as ostler, saying, tliat he did 
not moan him to have a settlement. No earnest 
or wages were given, but the pauper was to have 
what he got as ostler. The pauper lodged & 
boarded in the master’s house. The pauper could 
have left at any time he pleased ; or the master 
might liave turned him away at any time. Tlie 
pauper lived with the innkeeper as ostler, under 
the above terms, more th<an a year : — Held : this 
was not a general, or yeaily hii'ing, & no settle- 
ment was gained by service under it. 

I do not consider that under a general hiring 
the parties are at liberty to separate when they 
please ; on the contrary, I think that the one is 
bound to serve, & the other bound to employ, for 
a year ; &, that if that is not the understanding 
the hiring is not general, but is a hiring for a less 
period tlian a year. A general hiring is, in con- 
templation of law, a hiring for a year (Baylisy, J.). 
— R. V. CliiEAT Bowden (Inhabitants) (1827), 7 
B. & C. 249 ; 1 Man. & Ry. K. B. 13 ; 1 Man. & 
Ry. M. C. 39 ; 0 L. J. O. S. M. 0. 17 ; 108 E. R. 710. 
Aimntations : — Consd. U. v. llosliston (1828), 8 B. A'. C. 

668. Reid. 1?. V. Sfc. Andnw tlin Grout (1828), 7 Ji. J. 

O. S. M. G. 28 ; H. v. St. Martin, Leicester (1828), 3 Man. 

& Ry. K. B. 377. 

272. .] — Ltlley V. Elwin, No. 813, 

post. 

273. Although determinable by 

notice.] — R. v. Uampreston (Inhabitants), No. 
317, post. 

274. .] — general hiring, sub- 

ject to being deteimined by monthly warning, is 
a yearly hiring. — R. v. Lew (Inhabitants) (1828), 
8 B. & C. 655 ; 3 Man. & Ry. K. B. 369 ; 2 Man. 
& Ry. M. C. 12 ; 7 L. J. O. S. M. C. 18 ; 108 
E. R. 1187. 

Annotation : — Consd. R. v. Mlddlewlch (1835), 3 Ad. & El. 

156. 

275. .] — An order of removal 

was made upon the examination of the pauper, 
which stated — “ In 1828, when I was fifteen years 
old, I went to work at Messrs. C. & D.’s factory 
in P. There was a custom in the mill requiring 
the workpeople to give ei fortnight’s notice before 
leaving their employment. I remained in that 
employment better than two years, during the 
whole of which time I resided & slept in P. ; I 
worked under the custom as to giving notices & 
1 was compelled to serve a fortnight’s notice before* 
leaving.’^ 

The grounds of appeal traversed the hiring, 
service, residence & settlement, in fact ; & ob- 
jected, that the examination was bad on the face 
«f it, & did not warrant the order of removal, 
that it did not show or contain any legal evidence 


of the settlement in P. nor state sufficient facts 
to show that the pauper gained a settlement by 
luring & service therein. 

At the trial of the aj^peal, it was proved, on the 
part of resps., tliat, in 1828, the pauper went to 
work as a pieccr at 0. & D.’s cotton mill. He was 
to serve them, tlie master spinners ; but the 
practice of such mills is, tliat the piecers assist 
certain spinners to whom respectively they are 
attached. The spinner receives the whole wages 
from the master spinners for the work done with 
such assistance, & thereout pays the piecers 
whom he engages & dismisses, without the inter- 
ference of the master spinners. The pauper was 
engaged by E., a spinner, & served under him more 
than a year ; & was paid his wages every foit- 
night by E, 

It was objected, by ajiplts. that there was no 
proof of a yearly or gentjriil hiiing ; & tliat the 
service being to E. varied from that stated in the 
examination. The sessions, however, overruled 
the objections, & confirmed the order : — Held : 
(1) the facts of the case were sufficient to prove 
a general hiring: (2) the sessions, having con- 
lirriKHl the order subject to the opinion of this 
ct. on the objections, must be presumed to have 
found that the hiring by E. was a hiring by C. & 
D. as stated in the examination, & the facts 
stated warranted such llnding. 

Hiring is a most difficult question of law. The 
justices of the jieace may possibly have asked the 
jiauiicr whether he was hii*ed or not : the answer 
may have been, “ I do not know what you call 
hired, but I will t(ill you what took place on the 
occasion ” ; A: then he may possibly state facts, 
& if those facts wliicb ai>pear in the statement of 
the pauper amount to evidence of a hiring for a 
year, then the justices may properly adjudicate 
that the settlement was gained, remove the party 
upon it ; & they must govern their opinion by 
the effect of such statement, if it appear to amount 
to any evidence of facts sufficient for such a 
hiring (Lord Denman, C.J.). --R.. v. Pilkington 
(Inhabitants) (1844), 5 Q. B. 662; 3 Gal. & Dav. 
319 ; 1 New Sess. (^as. 90 ; 13 L. J. M. C. 61 ; 
2 li. T. O. S. 400 ; 8 J. P. 724 ; 8 Jur. 267 ; 114 


E. R. 1398. 

276, Not confined to servants in 

husbandry — Applicable to domestic & other ser- 
vants.] — ITu'itman V. Boulnois, No. 669, post. 

277. Although wages paicl monthly.] 

— ^'The law founded uix>n usage, which justifies the 
discharge of domestic sei*vants on giving a month’s 
notice, though there was a yearly hiring, does not 
apply to a iierson in the situation of a clerk to an 
army agent, receiving a salary of £500 a year. 

If a servant is hired generally, he is considered 
as hired for a year, that bot h master & servant 
may have the benefit of all the seasons. In the 
case of household servants, it is the custom to 
give only a month’s notice, but I know of no 
Xiractice or usage, nor is there any evidence given 
of any usage, applying to the case of servants of 
the descrii>tion of this pltf. As to the monthly 
payments, though the liiiing was for a year, yet 
payments may be made at more frequent intervals. 
If it had been jjroved that pltf. betrayed the secrets 
of his employer, or was guilty of other niisconduct, 
that would ■ justify his dismissal without any 
notice at all (Best, C.J.).— Beeston v. Collyeu 
(1827), 2 C. & P. 607, N. P. ; subsequent proceed- 
ings, 4 Bing. 309. 

AnnoUUions Fawooit v. Cash (IS.'U), 5 B. & Ad. 

«04 J Davis v. Marshall (1863), 4 L. T. 216. Mentd. 
Eldorton v. Emmens (1847), 16 h. J. C. P. J. 

V. FergUBon (1849). 7 C. B.^716 ; Dobson v. OoUis (1866), 

1 H. & N. 81 : Davoy v. Shannon (1879), 4 Ex. D. 81. 
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8ed. 1. — Duration: Svb’Sect, 2, A.^ B. d: C.] 

278. In absence of intention to 

contrary.] — If a clerk & foreman is engaged at a 
weekly s^ary & to have two suits of clothes per 
annum it is a yeai*ly hiring witliin 6 Geo. 4, c. 16, 
8. 48. 

This was a general hiring which is always con- 
sidered a yearly hiring, unless tJiere is something 
to show that was not tlie intention of the parties 
{per Cuii .). — Be Uumpiibeys, Ex p. JIUMriiBKYS 
(1833), Mont. & B. 413 ; 3 Deac. & Ch. 114 ; 2 
L. J. Bey. 71, Ct. of 11. 

279. .] — The law is settled that 

in the case of a contract of hiring the engage- 
ment is for a year if there is nothing in the terms 
of the contract to rebut that presumption. Such 
a term as an agreement for weekly wages would be 
sufficient to rebut the presunijition, but hei’e the 
salary was to be yearly, &, the liiring being for an 
indefinite period, the rule applied (Wkigiit, J.). — 
Taylou V. Garnkit (1892), 8 T. L. 11. 047 ; 36 
Sol. Jo. 693, D. C. 

280. In absence of custom to con- 

trary.] — Fawceit V. Cash, No. 312, post. 

B. Hiring for DffinUe Eeriod. 

281. Hiring for a year & from year to year.] — 
Cotes v. Sadler (1606), 2 Keb. 16 ; 84 E. II. 11. 

282. .] — Williams r. Byrne, No. 418, 

post. 

283. Successive hirings for short periods.] — 

(1) A man settled in Horsham was hired Feb. 19, 
1710, to serve in Shipley till May-tide following, 
from then Iuj agreed to serve till Lady-Day, 1711, 
& from then till May -tide, 1711 ; — Held : no hiring 
for a whole year. 

(2) J. H. hired for half a y(;ar. H<‘rvos a year ; then 
is hired for a whoK^ year &; staves half a year : — 
Held: it was a hiring At a serviet*- for a year. — 
Horsham J^arish v. Shipley (1713), Hess. Oas. 
K. B. 16 ; 93 E. B. 16. 

284. Hirings for half year & whole year — 
Service for year & half year.] — lion sham I*akisii 
V. Shipley, No. 2S3, ante. 

285. Hiring from October 3 to Michaelmas 
following.] — Hiring from Oct. 3 to Michaelmas 
following : — Held : no hiring for a year. — West- 
wood-Hay (Inhabitants) (1718), Foiies. Rep. 
303; 92E. R. 862. 

286. Hiring for a year — ^Terminable at end of 
any quarter.] — R. v. Atherton (Inhabitants) 
(174a), Burr. S. 0. 203. ‘ 

287. Payment according to amount of 

work — Charge for board & lodging.] — R. v. King’s 
Norton (Inhabitants) (1740), Burr. S. C. 162. 
jtn7UJiaf.U)fi4f :~-CoDSd. R. v. Hlrmiiigliam (1780), Cald. Magr. 

Cas. 77. Reid. Jt. r. North NJhloy (171)U), 5 Tt^nn Hep. 

288. Custom permitting occa- 

sional absence.]— -The pauper’s husband, whUe un- 
mai'ried, was hired in the paiish of Birmingham 
for a year to make screws at so much a gross 
good earn, good hire. He served a year, some- 
times lodging witli Lis miistcr & paying Litti for 
his diet Ac lodging & sometimes lodging with third 
parties. There was an implied libeiiy by the 
usage of tlie locality to be absent at times provided 
the seivant did not work for any ot-her iriaster Ac 


of this liberty the pauper’s husband duly availed 
himself : — Held : since distinctions ought not to 
be taken ; there was an express hiring for a year 
in this case ; whatever form the custom of the 
county or the nature of the service may be a suffi- 
cient performance made no difference as to the 
question of settlement.— R. v. Birmingham (In- 
habitants) (1780), 1 Doug. K. B. 333 ; Cald. 
Mag. Cas. 77 ; 99 E. R. 215. 

Annoiaiian ;--Refd. R. tJ. North Nibloy (1702), 5 Term Rep. 

21. 

289. For board & lodging — Liberty to do 

outside work.] — ^An agreement by a daughter to 
live with lier father, Ac to do the offices of a servant 
for a year, for her hoard Ac lodging Ac other per- 
quisites, is a good hiring for a year, though the 
daughter is to be at liberty to earn what she can 
by her labour. — B. v. Chertsey (Inhabitants) 
(1787), 2 Term Rep. 37 ; 100 E. B. 21. 

Annotations: — Distd. R. v. PoIcp worth (1824), 4 Dow. & 

Ry. K. H. 258 ; R. v. South KUllnfrliolme (183()). 10 

B. & C. 802. 

290. To do certain amount of work — At 

stipulated price.] — ^A pauper agreed to serve as a 
brickmaker from Michaelmas to Michaeffiias, Ac 
to make seventy thousand bricks at a stipulated 
price ; — Held : this was not a contract for a year’s 
service absolutely, but a contract to serve till the 
completion of tlie job ; Ac therefore a settlement 
was not thereby gained. — R. v. Woodhurst 
(Inhabitants) (1818), 1 B. Ac Aid. 325 ; 106 B. R. 
120. 

Annoiaiion ;~Rofd. R. V. Nortliowram (1846), 9 Q. B. 24. 

291. Hiring at three shillings a week the year 
round — Determinable on fortnight *s notice.] — 

Service for a year under a hiring at 3s. per week 
the year round with liberty to go on a foiinight’s 
notice will give a settlement. — R. v. Birdbrookb 
(Inhabitants) (1791), 4 Tcim Rep. 245 ; 100 
E. R. 998. 

Annotaiinn : — Ezpld. R. v. HaniprcBton (1793), 5 Term 

Hop. 205. 

292. Hiring for fifty-one weeks — After week’s 

service under general hiring.] — A xiauper was hired 
to serve for part of a year. Three weeks before 
the expii'ation of the of service, the mis- 

tress asked the pauper to stay again. The x>auper 
reidied that she had no objection if they could agree 
about wages. They did agree for £3 10s. Ac Is., 
earnest was jiaid ; nothing was then said as to 
the time for which the pauper was to serve, but a 
week afterwards the mistress said to the paux^er, 
I have hilled you, but mentioned no time ; re- 
member that you are hired for fifty-one weeks, 
to which the pauiier assented : — Held : this was a 
good hiring for a year. — R. v. Market Bosworth 
(Inhabitants) (1824), 2 B. Ac 0. 757 ; 4 Dow. & 
Ry. K. B. 306 ; 2 Dow. Ac By. M. 0. 217 ; 107 
E. 11. 564. 

293. Conditional hiring for a year.] — A pauper 
was hired to serve as carter, from Michaelmas to 
Michaelmas, if the master had no sale, Ac if he 
should have a sale the pauper was to go ; in a* 
few months the master had a sale, Ac the pauper 
left ; — Held : the hiring was a good contract for 
a year, Ac the pauper having served the master 
a year, Ac part of that time under such yearly 
hiiing, gained a settlement. — R. v. Faiu.eigh 
Wallop (Inhabitants) (1830), 1 B. Ac Ad. 336 ; 
9 L. J. O. S. M. O. 9 ; 109 E. R. 812. 


278 i. — — Jn absence of 

intention io cuntrar}/.y-{\ovi.o v. 
McCrae (1907), 9 O. W. R. C26; 11 
O. L. R. 194.— CAN. 

278 li. .]— Tho hiring 

of pitf., an overman or pnt houR ut a 
coal mine, under a yearly eaJary, there 


holng no time expressly liniif cd for the 
tiurallon of the csontract, hold under all 
the circutnstanoes not to be a yearly 
luring but one of unfixed duration At, 
thereforo, subject to termination by 
either party on reasonable notice. — 
8'niicKLAND V. North Amkbican 


Collieries, Ltd. (Alta.), [1926] 3 
1). L. H. 281 ; 11926] 2 VV. W. U. 529.— 

CAN. 

278 iii. .] — AltMSTRONO 

V . Bainbridge (184C), 9 Dunl. (Ct. of 
Sees.) 29 ; 19 So. Jur. 1.— SCOT. 
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Part IV. — Duration and 

294. Two hirings for two successive half years.] 

—Under Poor Belief Act, 1691 (c. 11), s. 7. two 
hirings for two succeeding half years respectively, 
both made before the commencement of the 
service under either, constitute a good yearly 
hiring. — ^R. v. Ravbnstonbdale (Inhabitants) 
(1840), 12 Ad. & El. 73 ; 3 Per. & Dav. 409 ; 9 
L. J. M. 0. 76 ; 4 J. P. 396 ; 4 Jur. 651 ; 113 
E. B. 738. 

295. Hiring for three years “ at my option.”] — 
Deft., having established smelting works at 
Cai*thagena, in Spain, offered to employ pltf. as 
foreman, by letter containing the following pas- 
s/iges — “ I should rcquiie you to enter into an 
agreement to remain with me for at least three 
years at my option ; salary £250 per annum, 
I should require you to visit some of the best 
smelting works in England before you come out.” 
Pltf. accepted the employment, & on Feb. 1, 1850, 
proceeded to visit certain smelting works, & was 
so occupied until Feb. 15, when he departed for 
Carthagena, & arrived there on Mar. 0. He con- 
tinued in the service of deft, until Feb. 15, 1851, 
wlien he was discharged. He had been paid his 
liret year’s salary, as commencing on Feb. 1, 1850. 
In an notion to recover the second yeai*’s salary : 
— Held : the term “ at my option,” did not enable 
deft, to put an end to the service at his will ; it 
was a yearly hiring, with an option for deft, to 
reejuiro pltf.’s service for three years, or to put 
an end to it at the expiration of the first, second, 
or third year. — Down v, Pinto (1854), 9 Exch. 
327 ; 2 C. L. R. 547 ; 23 L. J. Ex. 103 ; 22 L. T. 
O. S. 247 ; 2 W. B. 202 ; 156 E. B. 139. 
Annntaiimia : — Ezpld. Lowo v. Walter (1S92), 8 T. L. It. 

8ri8. Distd. lie African Ashoch. iSc Allen, [1»1U] 1 K. Ji. 

:I9G. 

296. Hiring for a year & ” from time to time ” 

-Provision for quarter’s notice. | — It was agreed 

between A. & H. that A, should enter into the 
service of B. as a traveller ; & it w?is stiiJulated 
that the agreement should be “ binding between 
them for twelve months certain fi*om f/he date 
thereof, & continue from time to time until tliree 
montlis’ notice in writing be given by either party 
to determine the same ” ; — Held : tliis was a con- 
tract for a year certain only, & B. wjis at liberty 
to ijut an end to it at the expiration of the year, 
i>y giving A. three months’ previous notice. — 
Brown v. Symons (I860), 8 C. B. N. S. 208 ; 29 
L. J. C. P. 251 ; 2 L. T. 323 ; 6 Jur. N. S. 1079 ; 
8 W. R. 460 ; 141 E. B. 1145. 

Annotations : — Folld. Costigaii v, Gray Bovlor Engines 

(1925), 41 T. L. R. 372. Rofd. Garducr v. Ingram (1889), 

Cl L. T. 729. 

C. Service and Continuation 2' hereof. 

297. Service for year — As servant In husbandry.] 
— B. V. Lyth (Inhabitants) (1793), 5 Term Rep. 
327 ; Nolan, 256 ; 101 E. B. 183. 

Aitnoiulion : — CoDSd. Baxter v. Nurse (1841), 7 Scott, N. R. 

801. 

298. Continuation after expiration of definite 
period.]— If a servant live three years in service 
with the same master, it is evidence from wliich 
the justices at the sessions may infer a hiring for 
a year, though it appear that at first the servant 


Termination op Contract. 

was only hired for part of a year. — R. v. Long 
Whatton (Inhabitants) (1793), 5 Term Rep. 
447 ; 101 E. R. 252. 

299. — .] ~B. V. Hales (Inhabitants), No. 
218, ante. 

300. .] — A., an innkeeper, said to B., ‘‘ I 

have a lad coming in a fortnight, but you may 
stay till he comes.” B. was to have board, 
lodging, & vails. The otlujr lad came but did 
not remain. B. continued in the service tliree 
years without anything fuHher passing : — Held : 
ct. of quarter sessions Wiis at liberty to infer a 
general hiring. — R. v. St. MAitTiN, Leicester 
(Inhabitants) (1828), 8 B. & 0. 674 ; 3 Man. & 
By. K. B. 377 ; 2 Man. & Ry. M. C. 22 ; 7 L. J. 
O. S. M. 0. 31 ; 108 E. R. 1194. 

301. Agreement “to stay on.”] — Where 

the servant had bi;en ]iiit;d for eleven months for 
10 guineas, & at the expiration of wliich the master 
told him “ he miglit stay on an end,” without 
meniioning the wages, to which the servant 
assented ; the second agiuement was held to bo 
a general hiring, the pai*ty serving a year under 
it gained a seiihmient. — R. v. Macciajsfield 
(Inhabitants) (1789), 3 Term Rep. 76 ; 100 

E. R. 403. 

Annotation : — Expld. U. v. ArdiiigUm (1834), 1 Ad. & Kl. 

2fi0. 

302. .] — A. for two successive years 

was hired by B. as a farm servant fi*om a few days 
after Micluielmas day until the Michaelmas day 
following at a certain amount of wagi‘S for the 
whole timci. A few days after the Micluielmas 
day on which the second lining expired, B. paid 
A. the wages agreed upon, ^ asked him if lie chose 
to go on with him, to Avhi(di A. replied ” Yes ” : 
— Held : this conversation was not evidence of 
a yearly hiring, so that a service under it might 
be connected with tluj antecedent service. — R. v, 
Ardjnoton (Inhabitants) (1834), 1 Ad. & El. 
260 ; 3 Nev. & M. K. B. 301 ; 2 Nev. & M. M. C. 
223; llOE. H. 1205. 

AnnotiUion:- Reid. R. r. Foiicli (ISII), 2 (). B. :i(i8. 

303. - - - On same terms.] — (1) A 

pauper was hired as shepherd for eleven montlis. 
At the end of that time he was hii*ed for one 
monil). In tlic coui*sc of tliat month ho was 
hired “to go on upon the same tiirms.” He 
continued in the service two years uninterruptedly : 
— Held : the last was a general hiring, under wliich 
the i>auper gained a settlement. 

(2) A pauper was hired as shepherd by the 
tenantry farmers, of a manor, to keep tlie tenantry 
flock, at 14s. a W'eek, & was to have a piece of land, 
called the Shepherd’s (’roft, wliich was to make 
up money as good as 16^. a week ; he s(;rved a 
year under that hiring. The tenantry farmers 
were leaseholders & copyholders of tlie manor. 
By agreement of 1799, between the lord of the 
manor, his lessee of the manor the leaseholders 
& copyholders of the manor, arbitrators were 
appointed for dividing & allotting the open fields 
& downs witliin the manor, among the lessee & 
the leaseholders & copyholders of the manor, in 
lieu of the lands they had in the manor. TIuj 
arbitrators allotted to the lessee of the manor. 


298 iv. .] — Wliero a contract of 

hirinff of three years’ duration has been 
coiniuctod, & by t.aclt consent, the 
ndationship of the contracting parties 
continues, there arises an Implied 
contract for n. further period, & the 
question whotlior it is a contruct from 
year to year or for an Indoflnito period 
is a question of fact & not of law. — 
Pauke« V. Bebc'IIT.vo (Alta.), 11923] 
4 D. L. R. 35 ; [1923] 3 W. W. R. 63 ; 
19 Alta. L. U. 600.— CAN. 


PART IV. SECT. 1, SUB-SECT. 2.— C. 

298 1. Continuation after expiration 
of definite period.]-— Where a oontraot 
pi scrvloe is for a year cortoiu, & then to 
i>o at the option of the employer, if, 
after the end of the year, the engage - 
[went runs on without further remark, 
the presumption is that tho contract 
JJius on for another year. — Bullock v. 
WIMMIGRA FBLUIOMIERY & WOOL- 
ycouuiNU Co., Ltd. (1879), 5 V. L. R. 


(L.) 3G2.— AUS. 

298 ii. .] — Where a bookkeeper 

is engaged for the term of one year, Sc 
Ills einployinout is continued after the 
expiration of that time there is no 
presumption that it is to contimio for 
anotlior year absolutely. — Haknwei.l 
V . Parut Soitno Lumbkk (?o. (1897), 
24 A. R. no.— CAN. 

298 iii. .]— Baix v. Anderson 

(1898), 28 8. a U. 481.— CAN. 
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Sect 1. — Duration: Suh-sect 2, C., D,. JF., F. (a) 


<fc(6),<feG. (g).] 

in trust for the shepherd of the tenantry flock, in 
lieu of lands in the manor held by custom by the 
shepherd, the piece of land called the ** Shepherd’s 
Croft,” which the pauper had when he was hired 
as shepherd, & he occupied part, & let off part to 
a tenant, during all the time he served as shep- 
herd ; — Held : the pauper took the land in his 
character of servant, in lieu of wages, 6c therefore 
he gained no settlement by estate. — R. v. South 
Newton, Wilts (Inhabitants) (1830), 10 B. 6c 0. 
838 ; 3 Man. & Ily. M. C. 115 ; 5 Man. 6c By. 
K. B. 715 ; 8 L. J. O. S. M. C. 90 ; 109 E. 11. 
660. 

304. Agreement to provide clothes— Ser- 

vant at liberty to leave at will.] — The ct. will not 
quash an order of sessions upon a question of 
yearly hiring, merely becaus(} from the facts 
stated, they would have drawn a diffrjrent con- 
clusion. If thero be any facts which may war- 
rant the conclusion, so as not to be repugnant to 
the facts, the ct. will conflnii the order. Accord- 
ingly, the pauper Wiis liircd for a fortnight or three 
weeks. Aftcrwaids, she was told, by her mistress, 
that she might sleep in the house, 6c that when she 
wanted clothes sh(i, the mistrt^ss, would find them. 
She was told by her mistress two or throe times, 
while she stayed, that she might provide a place 
for herself elsewhere wJien she could. The ses- 
sions held tliis io be a general hiring ; the ct. 
for the above reason confirmed the o.der. — Tl. 
V. St. Anhrew the Gri^:at, Cambridge (Inhabi- 
tants) (1828), 8 B. & 0. 064 ; 3 MfUJ. & By. K. B. 
374 ; 2 Man. 6c By. M. C. 19 ; 7 L. J. O. S. M. C. 
28 ; 108 E. B. 1190. 

An.noiatwn : — ^Reld. U. r. UosJistoii (J82<S), .*5 Man. & Ily. 

K. B. 420. 

D, Annual Itemunerailon. 

305. General rule—Annual hiring presumed.] — 
In an action by a servant, who was dismissed, for 
wages, the proof was, that he was to have wages 
at the rate of £80 per annum : — Held : the prinid 
fade presumption was, that the hiring was for a 
year. — Turner v. Bobinson (1833), 6 B. & Ad. 
789 ; 2 Ncv. & M. K. B. 829 ; 110 E. B. 982 ; pre- ' 
vioiLS proceedingSf 6 C. & 1*. 15, N. P. 

Annotations: — ^Retd. Thomas v. Willianis (1834), 3 L. .1. 

K. B. 203 ; Jllclffwiy r. lIuiiHrorford Mark(?t Co, (1835), 

3 Ad. & El. 171. Msntd. Uoaloy v. Soc. An on. Fraucaisi* 

Kuboatlc, 11017] 1 K. B. 940. 

306. .] — Broxholm V. Wagstaff, 

No. 822, post, 

307. .] — Emmens V. Elderton, No. 

826, post. 

308. .] — Defts. orally agreed on a 

Saturday to eini)loy pltf. as a sales manager at 
a sala^ of £450 a year, the service to begin on the 
f()llowing Monday. Nothing was said as to con- 
ditions of payment or notice : — Held : thcro was a 
presumption that the parties intended a year’s 
hiring beginning on the Monday.-— C aymb v, 
Allan, Jones 6c Co. (1919), 35 T. L. B. 453, 
1). C. 

309. — In absence of custom to con- 

trary.] (1) Where a clerk is hired at a certain 
sum ‘ per annum ” simply, the hiring is a liiring 
for a year, & in absence of a custom to the contrary. 


PART IV. SECT. 1, SUB-SECT. 2. — D, 

805i. rule-~Annual hiring 

presumed ,] — Where u doomnent ap- 
polntio£r pltf. agent for defts. con- 
tained the following passage: ** Re- 
muneration allowed by the oo. Is a 
uomiual salary of one shilling per annum 


he cannot be discharged before the end of the year. 
The custom must be general, of reasonable anti- 
quity, uniform, 6c sufficiently notorious that 
people would make their contracts on the sup- 
position that it exists. 

(2) It was left to the juiy to determine whether 
in the case of clerks emi)loyed by finance cos. 
there was a custom to discharge at three months* 
notice, 6c the juiy found that there was such 
a custom. — Foxall v. International Land 
Credit Co. (1867), 16 L. T. 637, N. P. 

310. .] — Buckingham v. Sur- 

rey & Hants Canal Co., No. 392, post. 

E, Monthly Remuneration, 

311. Not inconsistent with annual hiring.] — 
Beeston V, CoLLYER, No. 277, ante, 

312. Agreement for yearly increase.] — 

On Mar. 5, 1832, A. entered as warehouseman into 
the service of B., the latter engaging to pay A. 
at the rate of £12 10s. per month for the first year, 
6c to advance £10 per annum until the salary was 
£180 : — Held : this was a contract by B. to employ 
A. for one whole year. 

In the case of domestic servants, the ruhi is 
well established, that the contract may be deter- 
mined by a month’s notice or a month’s wages ; 
but that depends upon custom. Here no custom 
having been proved, the contract must be taken 
to have been a hiring for a year (Iattledaijs, J.). 
— Pawcei'T V . (:?ASH (1834), 5 B. Ad. 904 ; 3 
Nev. 6c M. K. B. 177 ; 2 Nev. 6c M. M. C. 114 ; 
3 L. J. K. B. 113 ; 110 E. B. 1026. 

Anrmlniitm : — Mentd. Krniacns v, Elderton (185.3), 4 H. L. 

Cu.fi. ( 124 . 

313. Hire of clerk.] — Where a servant 

was hired for a year in the capacity of a clerk, 
& dismissed without notice : — Held : he was 
entitled to ic^covcr compensation for the year, 6c 
the fact of his wages being payable monthly, was 
not inconsistent with a hhing for a year, short 
periodical payments being necessary to peisons 
in that position of life. — Davis v. MARSHAiiL 
(1861), 4 L. T. 216 ; 9 W\ R. 520. 

F, W eekly Remuneration. 

(a) In General, 

314. Yearly remuneration in addition.] — Re 

Humphreys, Ex p, Humphreys, No. 278, ante, 

315. Contract by author — Serials to extend over 
a year.] — S., i)roprietor of a weekly newspaper, 
by a hitter to F., an author, agreed that F. should 
write two tales, extending over one year, at £10 
per week for eacli number, to contain about the 
same quantity as was sent under a former similar 
engagement, 6c to receive the first number on 
Apr. 22, 1855, & to continue to receive one number 
weekly during one year, conditionally that F. 
should not write for any other newspaper pub- 
lished at less than 6d. F. accepted, received 
£20 deposit, 6c wrote regularly for some weeks ; 
then went to Paris, sent an abrupt conclusion of 
the then current tale in a small quantity of manu- 
script, refused to proceed with his engagement 
with S., & entered into another engagement witli 
C. S. thereupon stopped his payments to F., & 
employed another author to conclude the half- 
finished tale : — Held : the above engagement was 


payable in advunco & commlRsion as 
dealt with in separato ciroulor ’* : — 
Held : this constituted an employinciil 
from year to year. — ^M ackenzie r. 
Union Fire & Marine Insurance Co. 
OF New Zealand (1880), 1 N. S. W. 
L. R. (L.) 303.— AUS. 

305 ii. .] — ^Arcuijiald v. 


JlYQiJiNio Fresh Mjlk Ca). (1913), 47 
N. S. R. 150 ; 13 E. L. R. 44.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2.— E. 

311 i. Not incarnsistctU with annual 
hiring .] — Dowlinu v. Henderson &, 
Sox (1890), 17 R. (Ct. of Bess.) 921.— 
SCOT. 
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a yeai'ly engagement, & could not be closed by 
F. as a weekly engagement. — S tiff v. Cassell 
( 1856), 2 Jup. N. S. 348. 

816. Engagement of manager of company — 
Additional commission on profits.] — Levy v. 
Electrical Wonder Co. (1893), 9 T. L. B. 495, 
N. P. 

Presumption of weekly hiring — ^From payment of 
weekly remuneration.] — See Sub-sect. 3, A., post 

(h) Provision for MoniKs Notice. 

317. Annual hiring presumed.] — (1) A hiring 
at the rate of 4s. per week, with liberty of part- 
ing on a month’s notice on either side, is a general 
hiring, & the pauper gains a settlement by a ser- 
vice under it for a year. 

(2) Either party’s having power to put an end 
to the service by a notice, shall not prevent a 
hiring from being considered as general ; & such 
an indefinite hiring, is a hiring for a year 
(Kenyon, C.J.). 

(3) A hiring at so much per week, without any 

other expression, is not a hiring for a year, because 
there being no other words or circumstances to 
explain the 'duration of the contract, these words 
are construed as being meant to comprehend the 
period of the service as well as the mode of pay- 
ment (Buller, J.). — B. V. Hampreston (Inhabi- 
tants) (1793), 5 Term Bep. 205 ; Nolan, 210 ; 
101 B. B. 116. I 

Annotations: — As to (1) Reid. R. v. Hanbuiy (1802), 2 

East, 423. As to (2) Folld. Jl. v. Groat Yarmouth (1816), 

5 M. & S. 114. Reid. Creeu v. WrJjfht (1876). 1 C. P. 1>. 

501 ; Taylor i\ Garnett (1892), 8 T. L. K. 647. Oenerally, 

Mentd. H. r. St. Giles -wlthout-Orlpplcgatt) ^863), 4 li. 

6 S. 509. 

318 . ,] — X hiring at weekly wages, either 

party to be at liberty to part at a irionth’s notice, 
was held to be a yearly hiring ; although the case 
stated that the pauper let himself by the week, 
it being also stated that at the time pauper let 
liimself by the week nothing passed between him 
& his master as to his being liired by tlie week, 
except that he was to liave weekly wages.-— B. v. 
Great Yarmouth (Inhabitants) (1810), 5 M.&S. 
114; 105E. B. 993. 

Anmtntion : — ^Mentd. 11. r. St. Giles-wltliout-Cripplcgate 

(1863), 4 B. &S. 509. 

319. .] — A pauper was hired by the com- 

manding ollicer of a Boyal Military College to act 
as a servant in that establishment. By the 
terms of the hiring, he was to obey all orders of 
the ofiicers of the institution, & to be allowed 
weekly wages, & if he wished to quit the College, 
he was to give one month’s notice ; but should 
the College be dissatisfied with his conduct, it 
retained the power of dismissing him at a moment’s 
notice : — Held : this was a good hiring for a year, 
although cither p.arty might determine it before 
the expiration of the year, — B. v. Sandhurst 
(Inhabitants) (1827), 7 B. & C. 557 ; 1 Man, & 
By. K. B. 95 ; 1 Man. & By. M. C. 63 ; 6 L. J. 
O. S. M. C. 15 ; 108 E. B. 831. 

Annotation :—Uenid. R. v. Sparsbolt (1836), 4 Ad. & El. 

491. 

320. .]— A liiring at so much per week, a 

month’s wages or a montli’s warning, is a hiiing 
for a year. — B. v. St. Andrew, Pershore (1828), 
8 B. & C. 679 ; 7 L. J. O. S. M. C. 23 ; 108 E. B. 
1195. 

Annotation R. v. Pllklngton (1844), 1 New Scss. 

Gas. 90. 

G. Rebuttal of Presumption, 

(a) In General, 

321. Piece work.] — ^T rinity v, St. I’eter’s, 
Dorchester, No. 265, ante. 


322. Demand of weekly increase -Compliance 
by master.] — B. v. Dedham (Inhabitants), No. 
266, ante. 

823. Agreement to act as helper — ^To other 
servant during illness — Agreement made only with 
other servant.] — The pauper came to an inn at 
the request of the waiter, who was ill, to help him, 
& continued there boarding &; lodging nineteen 
months ; & the waiter went away in thirteen 
months, af^r which time the paui)er continued 
to serve in the same manner that he had done 
before, without making any agreement at all 
with the master, though the master Imew of his 
being in the service the second day ; it was held 
that he did not gain a settlement by such service, 
because there was no liiring for a year cither express 
or implied. lie could only be considered as the 
servant of the master during the last six months. — 
B. V. St. MAT'riiEW, Ipswich (Inhabitants) 
(1789), .3 Teim Bep. 449 ; 100 E. B. 671. 

324. Payments at Irregular periods.]— In an 
action by an assistant surgeon for wages, it was 
proved that pltf. had served deft, for nearly half 
a year, & that payments were made during that 
time on account of wages, but not according to 
any yearly amount, or at any definite periods of 
the year. Pltf. alterwards fell ill & was taken to 
a hospital, & after his recovery did not return to 
his employment, nor did deft, require him to do 
so : — Held : there was no evidence of any hiring 
for a year, & pltf. Wiis entitled to recover wages 
on a quantum meruit for the time he served. — 
Bayley. V. Bimmbll (1830), 1 M. & W. 506; 2 
Gale, 60 ; Tyr. &; Gr. 806 ; 150 E. B. 534 ; sub 
nom, Bailey v, Bimmell, 5 L. J. Ex. 192. 

325. Payment by commission — Commercial 
travellers.] — On a contract to pay a traveller, etc. 
by commission, no implication arises of a yearly 
hiring, nor, without an express & clear stipulation, 
is there any obligation to pay the commission on 
orders, etc. fr(»m customers originally obtained by 
the agent, but sent after ho has ceased to be so. — 
Nayler V. Ybarsley (1800), 2 P. & F. 41, N. P. 

326. Presumption capable of rebuttal.] — ^Tbe 
rule, Uiat an indefinite hiring is a hiring for a year, 
is not an inflexible rule of law ; it must bo con- 
sidered in connect ion with the circumstances of 
the particular case. 

A. was engaged as editor of a new periodical 
public,ation by B. at a salary to be paid weekly. 
The publication was abandoned by B. soon after 
its commencement. In an action by A. against 
B. for dismissing him before the temdnation of a 
year, a usage was proved that such a hiring was 
annual, with regard to established periodicals : 
— Held : the jmy were properly directed to con- 
sider whether sutdi usage was applicable to a newly 
started r^ublication. — ^Baxter v. Nurse (1844), 
6 Man. & G. 935 ; 7 Scott, N. B. 801 ; 13 L. J. 
0. P. 82 ; 2 L. T. O. S. 311 ; 8 Jur. 273 ; 134 
E. B. 1171. 

Annotation : — Rold. Rc Hutton, Ex p, Allpas, Ex p. Chip- 

Chase (1867), 17 L. T. 179. 

327. .] — Except in the case of menial ser- 

vants, there is no inflexible rule with respect to 
the duration & mode of determining general 
contracts of service ; but every cause depends on 
its own peculiar circumstances, & is for the jury 
to determine. 

Pltf. was engaged as a clerk by deft, a ship 
broker, at a yearly salary of £150, & was paid his 
wages weekly ; &, on leaving the service, at deft.’s 
instance, accepted a month’s salaiy instead of 
notice. He subsequently re-entered deft.’s ser- 
vice at a yearly salary of £250, nothing being 
expressly said as to notice, & no time fixed for the 
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Master Amo bEBVAmr. 


8ed. 1. — IHiration: Svb-sect. 2, O. (a) & (b); mib- 
aed, 3, A, & B , ; evb-secta. 4 d: 5. Sect. 2 : 
Sjjb-aect. 1.] 

duration of the service ; but pltf . was paid weekly 
a sum equal to a week’s salary. Pltf. having been 
dismissed with a month’s notice : — Held : it was 
properly left to the jury to say whether the last 
hiring was on the same terms as the Arst, & whether 
the terms of the previous hiring were determined 
by the acceptance of a month’s wages, instead of 
notice. 

From much experience of juries, I have come to 
the conclusion, that usually the indeAnite hiring 
of a clerk is not a hiring for a year, but rather one 
determinable by three months’ notice (Pol- 
lock, O.B.). — Faikman V. Oakfobd (1800), 6 
H. & N. 636 ; 29 L. J. Ex. 469 ; 157 E. II. 1334. 
Annotationft :—Consd. Croen v. Wright (J876). 1 C. P. D. 
691. BeZd. FoxalJ v. luturnatiuual Land Credit Co. 
(1867), 16 L. T. 637. 

328. Reservation of weekly wages.] — Taylor v. 
Gabneit, No. 279, ante. 

.] — See Sub-sect. 3, A., post. 

Service with relation .] — See Nos. 221-225, ante. 
Service on charitable footing .] — Sec No. 225, 
ante. 

(6) Hiring at Will, 

329. Presumption rebutted.] — B. v. Titow- 
BBiDOE (1810), cited in 3 li. 0. i). 402 ; 5 Bow. 
& By. K. B. 314 ; 107 E. B. 805. 

Annotations: — FoUd. R. i*. Cliriat'e I'arleh in York (1824), 
3 R. & C. 459 ; R. v. Groat Bowden (1827 \ 7 B. & C. 
249 ; R. 17. Roaiiston (1828), 8 B. Sc C. 668. 

330. .] — A., at ten years of age, went to 

B. for meat & clothes as long as lie had a mind to 
stop ; he was to do wliat he could, & what he was 
bid. A. remained two years with B. upon these 
teims : — Held: there as no yearly hiring, & 
therefore no settlement gained by the service. — 
B. V. Christ’s Parish, York (Church wardens, 
ETC.) (1824), 3 B. & 0. 459 ; 5 Bow. & By. K. B. 
314 ; 2 Bow. & By. M.C. 442 ; 3 L. J. O. S. K. B. 
85 ; 107 E. B. 804. 

Annotatuma : — FoUd. R. v. Groat Bowden (1827), 7 B. & C. 
249 ; R. V. RosllHton (1828), 7 L. J, O. S. M. C. 33. 
Distd. R. V. St. Martin, Leicoeter (1828), 3 Man. & Uy. 
K. B. 377. 

331. .] — B. V. Great Bowden (Inhabi- 

tants), No. 271, a7iie. 

332. .} — Let him slop what time he will, 

I wAl give him satisfaction, if not in money, in 
clothes: — Held: the scssious were at liberty to 
infer that tliis was not a general hiring. — ^11. v. 
Bosliston (Inhabitants) (1828), 8 B. & C. 668 ; 

3 Man. & By. K. B. 420 ; 2 Man. & By. M. C. 
37 ; 7 L. J. O. S. M. C. 33 ; 108 E. B. 1191. 

333. .] — B. V. All Saints, Stamford (In- 
habitants) (1837), Will. WoU. & Bav. 40; 1 
J. P. 71; l.Tur. 52. 


Sub-sect. 3. — ^I^resumption op Weekly 

niRING. 

A. Weekly Remuneration. 

334. Whether hiring for week presumed.] — 
B. V. Seaton, No. 208, ante. 

335 , .] — ^ mere indeAnite hiring, without 

anjr mention wliatever of time, which is otherwise 
a hiring for a year, if accompanied with a reserva- 
tion of wages weekly, wiU not be considered as a 
hiring for a year. — Jt. v. ElsuAc k (Inhabitants) 


(1786), 4 Doug. K. B. 211 ; Cald. Mag. Cas. 480 ; 

99 E. B. 845. 

336 . ,] — ^A hiring a1 fo much per week is 

not an implied hiring for a year. — ^B. v. Newton 
Toney (Inhabitants) (1788), 2 Term Bep. 463 ; 

100 E. B. 244. 

Annotations : — ^FoUd. B. e. Hanbnrr (1802), 2 East, 423 ; 
R. t7. Puoklecburch (1804). 5 East, 382 ; R. v. Mlt^bam 
(1810), 12 East, 351. Bold. Evans Roe (1872), L. R. 
7 C. P. 138. 

337. .] — A service for a year, under an 

hiring to serve as an ostler at so much per week, 
without Axing any time of service, will not give 
a settlement. — B. v. Odiham (Inhabitants) 
(1788), 2 Term Bep. 622 ; 100 E. B. 334. 

338. .] — B. V. EUmpreston (Inhabitants), 

No. 317, ante. 

330. .] — ^A hiring at so much a week, 

meat, drink, washing, & lodging, & to part on a 
week’s notice by either party, wiU not warrant a 
conclusion of a general hiring, though the servant 
continued six years with the master, & the wages 
were raised during the period ; & therefore no 
settlement can be gained under such hiring & 
service. — B. v. Hanbury (Inhabitants) (1802), 
2 East, 423; 102 E. B. 430. 

Annotation : — CODSd. R. v. Mitcham (ISIO), 12 East, 351. 

340. .] — ^A hiring at so much a week for 

as long time as the master & servant could agree, 
is only a weekly hiring under which no settlement 
can be gained. — B. v. Mitcjham (Inhabitants) 
(1810), 12 East, 351 ; 104 E. B. 137. 

dnnoUition : — Apld. K. V DoddcrJiill (18i4), 3 M. A S. ‘>43 

341 . A hiling at two guineas a week 

for one year is a luring by the week & not by the 
year. — Bobertson v. Jenner. (1867), 15 L. T. 514. 

342. .] — Pltf, entered the service of defts. 

under a memorandum in writing, as follows : — 
“ Apr. 13, 1871. I hereby agree to accept the 
situation as foreman of the works of Messi*s, Boo 
& Co., Aock & shoddy manufacturers, etc., & to 
do all that lays in my power to serve them faith- 
fuAy, & promote the welfare of the said Arm, on 
my receiving a salary of £2 per week & house to 
livo in fiom Apr. 19, 1871 ” : — Held: a weekly 
hiring from Apr. 19, 1871 ; & evidence of a con- 
versation at the time of sign^Ling the contract, 
tending to show that a hiring for a year was 
intended, was not admissible. — Evans v. Bob 
(1872), L. B. 7 C. P. 138 ; 26 L. T. 70. 

343. Alteration of wages in summer or 

winter.] — Where there is a hiring at weekly wages, 
& nothing is said as to the term, the hiring will bo 
held weekly, as the wages. In this case there 
were other circumstances in corroboration of a 
weekly hiring, particularly the servant’s obtaining 
an occasional increase of his wages, as the summer 
or winter came, ux)on an application by the servant 
to the master, So without a previous running 
contract or stipulation for any time. — B. v. 
Pucklechurch (Inhabitants) (1804), 5 East, 
382 ; 1 Smith, K. B. 662 ; 102 E. B. 1116. 
Annotation: — ^Befd. R. v. WarmluHtor (1826), 6 B. & C. 77. 

844, .] — A hiring at 08. a week for 

the winter So da. a week for the summer, nothing 
being said as to the duration of the service, is not 
a yearly hiring. — B. v. Warminster (Inhabitants) 
(1820), 0 B. & 0. 77 ; 9 Dow. & By. K. B. 70 ; 4 
Dow. & By. M. C. 197 ; 6 L. J. O. S. M. C. 12 ; 108 
E. B. 381. 

jlwTMifa/wm FoUd. R. c. Rolvciideii (1828), 1 Muu. & Ry. 
K. B. 689. 


PART IV. SECT. 1, SUB-SECT. 3.- A. 

k. Cfenerdl mle — Hiring for tutxk 
presumed.] — Whim Well Copran 
Mines, Lin. r. pRArr (1910), 12 W. A. 
L. R. 166.~AUS. 


.] — Pltf. was eui- 

ployed by deft, as foreman in a 
printing ufilce, & sued for wages dno 
him, vrpvlng on tbo trial that deft, 
was in the habit of settling the amount 
tborool weekly ; — Held : tbo bi rf u g 


was a weekly one. — R rttinger v. 
MacDouoatj, (I860), 9 O. P. 485.— 

CAN. 

m. .] — Fiddeh V. 

Famous Platers, [1924] 4 D. L. R. 
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345. .] — pauper agreed with an 

innkeeper to serve him as ostler at 2s. a week in 
the summer, & Is. Cd. a week in the winter : — 
Held : this was a weekly hiring only, & a year’s 
service under it conferred no settlement. 

The mere arrangement that the wages shall be 
at one rate in the summer, & at another in the 
winter, does not show that the parties contemplated 
a service to endure through the summer & the 
winter, &, therefore, that they intended a hiring 
for a year ; but sliows, only, that they intended 
that if the servant, being hii*ed at weekly wages, 
should remain till the summer, he should then 
have so much per week, & if he should remain till 
the winter, he should then have so much per week. 
The true meaning of such an aiTangement is merely 
this : that the servant’s wages, as a weekly 
servant, are to be regulated by the season (Bayley, 
J.). — K. V, Rolvbnden (Inhabitants) (1828), 1 
Man. & By. K. B. 689 ; 1 Man. & By. M. C. 259 ; 
6 L. J. O. S. M. 0. 60. 

346. Increase of wages for harvest.] — 

A servant in husbandry, hired to serve for the 
weekly wage of 4 boai*d, washing k, lodging, 
except in the harvest month, when his wages were 
to be increased to lOs. 6d. x^or week, & tlien again 
reduced to 4.8. does not gain a settlement ; for that 
is only a weekly hiring. — B. v. IIoddeiihill 
(Inhabitants) (1814), 3 M. & S. 243; 105 13. B. 
601. 

Annotationj* : — Consd. H. v. WarrninKter (182G), 0 B. & C. 

77. Refd. Evans v. Roe (1872), L, U. 7 C. P. 138. 

347. .] — A hiring at Sa. per week, & 

two guineas for the harvest, to do any thing the 
gardener should set him about, is not a yearly 
hiring. — ^B. v. Lambeth (Inhabitants) (1815), 4 
M. & S. 315 ; 105 B. B. 851. 

An.yioUtJum :■ -Consd. K. v. Warininstcr (182C), 0 Dow. & 

Ky. K.. H. 70. 

348. Actual payments at irregular intervals 

— Agreement subject to fortnight’s notice.] — 

ChiEusoN V. Watson, No. (595, poNt. 

B. Jlehuttal of Presumpt ion. 

349. Payment by piece work.] — W akbuuton v. 
Heyworth, No. (593, pod. 


servant’s leaving on Doc. 26 was a dispensation of 
his services by his master which did not prevent 
a settlement being gained under the hiring, which 
the sessions were justified in finding to be a hiring 
for a year. — ^R. v. Twemlow (Inhabitants) (1856), 
27 L. T. O. S. 65 ; 20 J. P. 645 ; 4 W. B. 462. 

Engagement of newspaper editors, Journalists, 
etc.] -See Press & Printing. 

352. Notice to discontinue usage — Servant 
undertaking fresh duties— Fresh contract without 
usage implied.] — Meek v. Port of London 
Authority, No. 61(5, post. 

Parol evidence to prove usage .] — See No. 237, 
ante, & Custom & Usages, Vol. XVII., pp. 35-38, 
41, 55, 56, Nos. 398-427, 455, 457, 002. 


Sub-sect. 5. — Construction op Contracts. 

See, generally. Contract, Vol. XII., pp. 607 
et aeq . ; Deeds, Vol. XVII., pp. 212 et aeq. 

353. Hiring on basis of contract with third party 
- Annulment & new contract.] -By a contract 
with the British Govt., dated Apr. 1, 1854, for the 
purpose of carrying the mai ls between Dover & 
Calais & Dover & Ostend, six steam vcssc^ls were 
to be employed by A. This contract was to 
terminate on Oct. 1, 1858, on twelve months’ notice 
by either party ; but if no notice given, on the 
expiration of any twelve months’ notice after that 
date. A. engaged B. as saperintimding engineer 
of the vessels to be employed, at a salary k also 
a percentage out of the net profits of the contract. 
On June 21, 1855, the contract was annulled by 
the Govt, under the terms of it, k a new one 
entered into between the parties, wliich WJis to 
oxviTo, in 1863 i—IIeld ; (1 ) the agreement between 
A. k B. was one of hiring k service ; (2) B. had 
a right to an account of the profits, ixs well as i>ay- 
ment of the salary ; (3) under the i>ocuUm* cir- 
cumstances of the case, tlie agreement between 
them, although it was to terminate on June 20, 
1855, continued until Oct. 1, 1858.— Harrington 
V. Churchward (1860), 29 Ij. J. Ch. 521 ; 2 L. 1. 
114 ; 24 J. P. 484 ; 6 Jur. N. 8. 576 ; 8 W. B. 302. 

354. Hiring until certain event Such period 
within two years Contract for two years.]— 
■NTTiTT ATva nnTTTRTCRTSON (1891). 7 P. L. B. ol(>, 


Sub-sect. 4. — Contract Subject to Custom 
OR Usage, 

Effect of usage upon contracts generally.] — 
See Custom k Usages, Vol. XVII., i)p. 39 et aeq. 

350. From half year, to half year.] — B. v. 
Lowther (Inhabitants) (1771), Burr. S. C. 674. 

Annoiulinn : — Distd. K. v. Ravcnsloiiedale (1840), 12 Ad. 
iS.-: El. 7.3. 


0 A 

35^ Effect of superannuation scheme— Scheme 
providing for pension or gratuity -Option of em- 
ployers.] — Tyler v. London & India Docks J oint 
Committee (1892), 9 T. L, B. 11, C. A. 

Appointment of managing director of company.] — 
See Companies, Vol. IX., pp. 528, 529, Nos. 3188, 
[1489, 3492. 


351. Service for less than year — Hiring for 
year.] — Where in a part of the coimtry the custom 
is for servants hiring themselves for a year to enter 
on Jan. 2 & to leave on Dec. 26 following, k a 
servant does so enter k leave ; — Held : this custom 
not being alluded to at the time of hiring cannot 
bo considered as a part of the contract, & the 


SEur. 2.— TERMINATION. 

Sub-sect. 1. — In General. 

See, generally, Contract, Vol. XII., pp. 332 

. * 1 A 

356, Termination by mutual consent.]-- A 
servant who had been hii*ed for a year, was taken 


1260; tl«24] 3 W. W. R. (519; 34 
Mail. L. R. 476 ; retw*. 11(124] 3 
D. L. R. 35 ; [1024] 2 W. W. R. 363 ; 
34 Man. L. R. 308.— CAN. 


PART IV. SECT. 1, SUB-SECT. 3.— B. 

n. Special circumstances of service.] 
—Wild ij. Great Matrix Ruby Mining 
Co. (1890), 24 S. A. L. R. 48.— AUS. 

PART IV. SECT. 1, SUB-SECT. 5. 

o. Hiring for six months at weekly 
ioage — IHgM to payment weekly.] — A 
Hervant hired for six mouths at weekly 


wages, OD conditlou that the ex])ense 
of brinerlng him to the place of service 
Is to be deducted if he leave before tbo 
end of the period, is entitled to pay- 
iiujiit wiHjkJy, a suflBlcient sum being 
i-ctaincd for such oxi>enses till tlu* six 
months expire. — 0 /‘FFNey i. Wkrner 
(1876), 2 V. L. R. 6.— AUS. 

p. Commencement of hiring .] — Fob- 
tier V. Royal Canadian Insurance 
Co. (1878), 29 C. P. 353.— CAN. 

q. Hiring for eiyht months at 

mwUMy waye — liight to payment 


Mohkeau r. Tone (1907), 7 
err. L. R. 369 ; 6 W. L. R. 117.— 

AN. 

r. IfiHnd for special job Con - 
ruHion of vw/.'S.]— Bon 
fUiKiATiON Board v. Braink, [isrcoj 
.pp. D. 480.— S. AF. 

PART IV. SECT. 2, SUB-SECT. 1. 

t. Termintitiinh by marriage of master 
dih 8cn;anf.J— W ilkinson v, Lawson 
1878), 28 C. P. 603.- CAN. 

a. Dismissal of servant — h hat 
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Master and Servant. 


Seel. 2. — Termination: Svb-sects. 1, 2, 3, 4, 5 c£: 

111 five days before the end of the year, on which 
he went to his mother’s & sent to his master for 
his money ; the latter sent him the whole year’s 
wages, deducting Is. for the rest of the year, & 
the servant said he was satisfied : — Held : this 
was an agreement by the master & servant to put 
an end to the contract before the end of the year. — 
R. V. WmTTLEBURY (INHABITANTS) (1795), 6 
Term Rep. 404 ; 101 E. R. 050. 

Annotation : — Mentd. Kx p. Toliertoii OverncerB (1842). 3 

Q. B. 792. 

367. Servant entering another service.] — 

Five days before tlu^ end of the year a servant 
absented himself by leave one day from his master’s 
service to look out for another place, & on his 
return tlie master on some trivhil pretence said 
he should not stay any longer in his service, 
& offered him a triile less than his whole wages ; 
which the servant refused ; but was then ready 
to have accejittMl liis whole wages, though he would 
rather have staid out his year ; & immediately 
applied i/O a magistratti to oblige his injister either 
to pay him the whole or to receive him into his 
service for the remainder of the year ; when the 
magistrate ordercid lialf a crown to be deduced ; 
& the servant thereupon hired himself to anotluT 
master, before his iii*st year was out ; & after the 
year received from his fii*st master his whole 
wages : — Held : tliis Avas a dissolution of he con- 
tract before the end of the year by mutusil consent, 
signified on the part of the servant by his ent(‘ring 
into another service. — U. v. Le[oh (Inhabitants) 
(1800), 7 East, 539 ; 3 Smith, K. B. 507 ; 103 
B. R. 200. 

Annoiatiou : — ^Reld. Jl. r. llurdhoJii wil.li Ncwloji (1810), 

12KaKt,51. 

358. Sale of master’s business.] —Where the 
master of a stirvant under a yearly hiring, twenty- 
eight days before the end of the year, gave up his 
business, sold his stock, &; paid off & discharged 
the sers’^ant, with all his ot.her servants, paying 
them their full wages, & tolling them to go where 
they liked, & thtj servant took his wages, loft the 
house, & worktid with another person, with the 
masUiv’s know'ledge, during the twenty-eight 
days : — Held : this was a dissolution of the con- 
tract.— R. V. Bray (Inhabitants) (1814), 3 M. & S. 
20 ; 105 E. R. 519. 

369. Temporary employment of servant 

in different capacity — Without remuneration.] — 
A., who had been tho farm servant of B. but who 
hM ceased to be so, was employed by B. to collect 
his debts, it being B.’s intention to go to America, 
& to take A. with him, & set liim up there in busi- 
ness for liimself. There was no agreement for 
Miy remuneration to be paid by B. to A. for collect- 
ing the debts : — Held : A. could not be convicted 
on this evidence of embezzling the sums received 


by him on behalf of B. as the prisoner’s service 
ended when the farm was given up, &; no now 
service was created. — R. v, HOAilE (1859), 1 E. & E. 
647. 

Ann'itation : — ^RdM. H- *'• Toiikiiison (1881), 44 L. T. 821. 

360. Imprisonment on charge of felony — Pre- 
ferred by mistress — Charge subsequently with- 
drawn.]— Pltf. went into the service of deft, as 
servant on Nov. 19, with wages at the rate of 
£12 12«. the year. A few days before the termina- 
tion of the second month she was sent to prison 
on a charge of felony mjide by her mistress, which 
was afteiwards abandoned. She remained in 
confinement for four days of the third month, 
ivhcn she was liberated, there being no charge 
substantiated against her. She then demanded 
three months’ wages : wages for two months were 
tendered ; those for the third were refused, upon 
the ground that tho service had ceased when she 
was given into custody before the complete expira- 
tion of the second month : — Held : the wages for 
the third month might bo recovered on a general 
count for work & labour, as the imprisonment of 
pltf. by deft, on a charge subsequently abandoned 
did not amount to a dissolution of the contract, & 
tho rtdaiion of master & servfint still subsisted, 
though in a slight dogre^e. — Smith v, Gainsforu 
(1830), 2 Ilodg. 109 ; 5 L. J. C. P. 271 ; avtb nom. 
Smith v. Kinospord, 3 Scott, 279. 

Annotation : — Refd. Fowiiijjri v. Tisdal (1847), 1 Exch. 295. 


Sub-sect. 2. — Death op Party. 

See Contract, Vol. XII., p. 593, Nos. 4934- 
4930. 


Sub-sect. 3. — Impossibility op Performance. 
See Contract, Vol. XII., pp. 374, 378, 382, 383, 
3S4, 385, 400-402, Nos. 3101, 3122, 3157, 3100, 
3237-3245. 


Sub-sect. 4. — Lunacy op Party. 

SeCy ffcncralhj, Lunatics, V'ol. XXXIIT., pp. 128 

el nrq. 

361. Insanity of servant — Contract not ter- 
minated.] —A yearly servant, being deprived of his 
reason forty days beh^re the end of the year, was 
taken home by his father who lived in another 
parish, & wlio received the wages for the whole 
year: — Held: the servant was settled in the 
master’s parish though he continued in his father’s 
house during the remainder of tlie year. 

I am clearly of opinion that the relation of 
master & servant continued during the whole 
year. ... If he had recovered Ids reason before 
the expiration of the year the master might have 


amounts to.] T.asu r. Mciuuio 
Brh'annia Co. (1882), 8 A. It. U80.— 

CAN. 

•] — It does not ro 

quire any form of wordH to amouui 
to a dlHiniBBal of a M'rvant,— F knkro? 
V. O’Kkkfk (1884), 2 Man. L. It. 40.- 

GAN. 

0. DiUy to go Wliei 

a Borvaiit is improperly diamisHet 
before tho cxpli-y of l.he tcj in of service 
hia duty is to l«jave quietly, & hi 
Bilence is not to be regarded as evidene 
of Ilia air(iiii<?s<*ence r»f hJs ma^«t.er’ 
"i' contmct.--Ro8s r. Pendki 
( 1894), 1 R. (Ct. of Soss.) 352 ; 1 
Sc. L. R, 175.— SCOT. 

d. Acquiescence in dismissal hu set 
vant,] — BuiiNJCT v, Horu (1885), i 


U. R. lU.— CAN. 

e. Onus of proof.] — In an action 
for wrongful dlsmb^al deft. i*csted ids 
defenco wholly on tho ground tliat 
pltf. loft his Borvice voluntarily. Tlila 
plti. denied. A yearly hiring being 
iidiiiitted : — Held : tho burden of 
estabiiahing his dofeiioo rested upon 
deft.— McInnes V. Fkiuiuson (1900), 
32 N. S. R. 516.— CAN. 

f. .] — Pltf. was sent to 

Nova Scotia, but towards full lie 
desired to return to Ontario. Ho did 
so, (lefts, alleging that ho tlicreby 
temiliiaU^d ids contract, but pltf. 
continued in deft a.’ employ, as ho 
alleged, without any change of wages : 
— Held: the onus was on defts. to 
show that the contract was terminated. 


— Mc'Cabic V . Natioxal Mfu. Co. 
(1910), 15 O. W. R. 662 ; 1 O. W. 

606 ; affd-f 16 O. W. R. 944; 2 

O. W. N. 26.— CAN. 

g._ Omission to taJee leave during 
service — No right to pay in lieu iherexiif 
after termination.] — ^R. was appointed 
servant of a local hoard by a letter 
which stated that he was entitled to 
fourteen days’ leave jjer annum on full 
pay. After tho end of twelve months 
R.*8 services were terminated by the 
board. R. had not taken any leave 
during the year’s service 1/c/d : 
the termination of tho contract also 
terminated any rights of R, In r^ard 
to leave, or pay in lieu thereof. — 
Rk^ond, etc. r. Reed (1922), 43 
N. L. R. 337.— S. AP. 
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been compelled to receive him again into his 
house (Lord Kenyon, 0..T.). — B. v. Sutton 
(Inhabitants) (1704), 6 Term Rep. 057 ; 101 E. 11. 
360. 

Annotaiuma : — Distd. R. v. Whittlobury (1705), G Tonn Rop. 

464. Reid. R. V. Uuloolb (1796), C Term Rep. 583 ; 

R. r. East Winch (1840), 12 Ad. & El. 697. 

362. Whether cause for dismissal.] — 

Qu. : whether the insanity of a servant be a good 
cause for discharging her. — R. v. Hulcott 
(Inhabitants) (1706), 6 Term Rep. 683 ; 101 E. R. 
716. 

AnnotatUma : — Mentd. Lowther v. Radnor (1806), 8 East, 

113 ; R. V. All Saints, Southampton (1828), 7 B. & G. 

785 ; R. V, Downshlre (1836), 4 Ad. & El. 698 : Ex p, 

Morsran (1840), 4 Jur. 916 ; Brook t. Jeiiney (1841), 2 

Q. B. 265 ; Taylor v. Clomson (1844), 11 (Jl. &. lln. 610. 

363. Insanity of master — Whether operative as 
dismissal of servant — Effect of lunacy order.} — 

(1) Bequest of a legacy to tlie servant of testatrix, 
in consideration of her long & faithful services, 
to be paid within twelve months after the decease 
of testatrix, provided she remains in my service 
till my death. The servant was in the sc^rvice of 
testatrix for twenty-one years, when one of the 
next of kin of testatrix caused testatrix to be 
removed to a lumitic asylum, & upon her own 
authority dismissed the servant, who was desirous 
to continue in the service of her mistress. Sub- 
sequently an order in lunacy was obtained by the 
next of kin by which it was declared that testatrix 
had been ascertained to be of unsound mind, 
& her furniture & effects were dii*ected to be sold : 
— Held : the order in lunacjy operated as a dis- 
missal of the servant, & the conditional legacy to 
her therefore failed. 

(2) Serrible : the mere circumstances of testatrix 
becoming of unsound mind did not per ae operate 
as a dismissal of the servant. — He Hartley’s 
Trusts (1878), 47 L. J. Ch. 010 ; 26 W. R. 690. 


Sub-sect. 5. — Subsequent Contract between 
Parties. 

364. Re-hiring of servant for definite period — 
After general hiring.] — A pauper wiis hired three 
weeks before Martinmas at £4 wages, & received 
Ifi, earnest, but no period was mentioned for 
duration of the service. The pauper went into 
the service a week after Martinmas, & upon the 
same day his master told him that it was not the 
custom to hire servants in that parish for more than 
iifty-one weeks, that he forgot to mention it at 
the time when he hired him, & thereR)re, that, if 
he had no objection, he would hire him again for 
fifty-one weeks, & give him another sliilling for 
earnest. The pauper accepted it, & remained in 
the service till the following Martinmas. There 
not having been a year’s service, the sessions held 
that there had been a dissolution of the original 
contract, & not a dispensation with the week’s 
service : — Held : that was a question of fact for 
the sessions, & they having determined it, this 
ct. refused to disturb their decision. — R. v. 
Bottespord (Inhabitants) (1825), 4 B. & C. 
84 ; 6 Dow. & Ry. K. B. 99 ; 3 Dow. & Ry. M. C. 
24 ; 3 L. J. O. S. K. B. 162 ; 107 E. R. 990. 

365. Engagement in different character.] — 
A contract by which a servant hires himself to a 
master as a footman & groom is not dissolved by 
a subsequent contract by which he engages to bind 
himself to serve in a different character, at higher 
wages & in a foreign country, although the servant 


accompanies his master into such foreign country, 
the service performed abroad being the same as 
that originally contracted for. — R. v, Buckingham 
(Inhabitants) (1834), 5 B. & Ad. 953 ; 3 Nev. & 
M. K. B. 72 ; 2 Nev. & M. M. C. 42 ; 3 L. J. M. C. 
64; no K. R. 1043. 

366. Where contracts inconsistent.] — In Apr. 

1865, A. was, under Poor Relief Act, 1819 
(c. 12), s. 7, elected by the vestry of the parish of 
West Mailing, & duly appointed by two justices, 
assistant overseer of the parish, at a salary of £20 
a year. Tlie warrant of appointment defined his 
duties, amongst wliich were the collection of 
poor rates & the keeping of accounts. In June, 
1865, deft, became surety for A. in a bond to the 
guardians of the union which comprised West 
Mailing, the condition of which bond wfis that A. 
should faithfully perform all tlie duties of his 
office, & in all matters relating thereto obey the 
overseei*s, subject to the orders of the poor law 
board, & keep books, & pay over moneys to such 
persons as the ovisrseers should dii*ect. 

In Apr. 1866, the board of guardians of the 
Mailing Union, on the recommendation of the 
vestry of West Mailing, appointed A. collector 
of the poor rates for West Mailing at a poundage 
of 6d. The poor law board duly approved the 
appointment, & made an order fixing the remunera- 
tion of the collector at 6(Z. in the jKiund, as pro- 
posed. y'he duties under the two appointments 
were substantially the same. After the last 
appointment A. continued to perform the same 
duties as he had before performed, & the appoint- 
ment of Apr, 1865, was not otherwise resigned or 
revoked. A. having made default, after the last 
appointment, in keeping books & in paying over 
money, deft, was sued on the bond : — Held : 
the two appointnumts were inconsistent & incom- 
patible — the appointment of Apr. 1865, ceased, 
by vii*tue of Poor Law Amendment Act, 1844 
(c. 101), s. 62, on A,’s acceptance of the appoint- 
ment by the guardians in 1 860 ; & consequently 
the liability of deft, as surety on the bond was at 
an end. 

Semble : there was, under the circumstances, 
both a revocation of the fii'st appointment by the 
vestry, & a resignation by A. — Malling Union 
V. Graham (1870), L. B. 5 C. P. 201 ; 39 L. J. 
C. P. 74; 22L. T. 789 ; 18 W. R. 674. 

AnTmtation : — Reid. Groon v. Alepliam (1878), 2 Hop. 8c 

Colt. 4.58. 

.] — See Contract, Vol. XII., p. 335, Nos. 

2816, 2817. 

After dissolution of partnership.] See I’artner- 

SHIP. 

Implied new contract — Notice to discontinue 
usage implied in old contract.] — See No. 646, post. 


Sub-sect. 6. — Interruption op Service. 

A. Absence of Servant. 

367. Visit to sick parent.] — R. v. Islip (In- 

HAT3ITANT8) (1721), Foiics. Rep. 305 ; 1 Stra. 

423 ; 11 Mod. Rep. 341 ; 92 E. R. 863. 

Annotaiiov ^ : — Distd. R. v. Costlechurch (1735), Burr. 8. C. 

70. FoUd. St. Peter, Sandwich r. (loolaHton (1745), 
2 Stra. 1232. Distd. R. v. Clayliydon (1790), 4 Term Rep. 
100. FoUd. R. u. Polo8\vorth (1819). 2 It. &■ Aid. 483. 
Reid. R. V. Ghvistirhnrch (1760), Burr. S. C. 494. 

368. For purpose of new hiring.] — R. v. Islip 
(Inhabitants) (1721), Fortes. Rep. 305; 1 Stra. 
423 ; 11 Mod. Rep. 341 ; 92 E. R. 863. 

Annotafiona : — Distd. R. v. Castlecliurch (1735), Burr. 8. C. 
70. FoUd. St. looter. Sandwich r. Goolaston (1745), 2 
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Master and Servant. 


Sect, 2. — Termination: Svb-eect. 6, u4., B. C,; 
evih-aecls, 7, 8, 9 <fe 10, 


Rtra. 1232. Distd. K. v. Clayhydon (17ft0), 4 Term Kop. 

100. FoUd. U. V. Poloflworth (1819), 2 B. & Aid. 483. Refd. 

R. V, Christchurch (1700), Burr, H. C. 494. 

369. .] — The servant a few days before 

the end of the year for which he was hired, went 
away, in order to get another place for the next 
year, without asking his master’s consent. On his 
return before the end of the year, the lister 
insisted on turning him away, k offered him his 
wages up to that time, wliich lie accepted without 
making any objection ; this was held to be a 
dissolution of the contract, though the servant 
wished to stay out the year. — R. v. Olayiiydon 
(Inhabitants) (1790), 4 Term Rep. 100 ; 100 E. R. 


916. 

370. .] — Where a pauper, being hired for 

a year, & having served till within a few days of 
the end of tJie year, went, without his master’s 
leave, to the statutes to hire himself for the next 
year ; ^ on tlie master dismissing him for that, 
went before a ma^strate with his master, & there 
offered to serve his year out ; but upon receiving 
his full ycar^’s wages, was satisfied, & did not return 
to his service ; but neither hired nor offered to 
hire himself into any fresh service till the year 
had expired : — Held : this amounted only to a 
dispensation with liis service for the remainder of 
the year.- xl. v. Poleswobth (Inhabitants) 
(1810), 2 B. & i\ld. 483 ; 106 E. R. 442. 

371. With consent of master.] — If a master 
gives his servant leave to go upon any other seiwice, 
or to iKi absent for a short time, pays him his 
whole wages. Tins is a fair bond fide service. 

If the servant is taken ill, by the visitation of 
God, it is a condition incident to humanity, & 
is implied in all contracts. Thercfoi*e the master 
is bound to provide for & take care of the servant 
so t.akon ill in his service ; & can not deduct wages 
in pi*oportion to the continuance of the servant’s 
sickness (Loud ManspieIuD, C.). — R. v, Ohrist- 
cuxJBCiT (Inhabitants) (1760), Burr. S, C. 494. 
Annolalionn : — Distd. U. c. Wln't.tlobury (1795), « Term Hep. 

4(i4 ; \l. V. Siulbrookc (1803). 4 356. Refd. It. r, 

SiitUin (1794), 5 Tcriit Rep. (557. 

372. 7?r Lawson, Wardley v. Brino- 

LOE, No. 1 49, (niU\ 

373. Servant providing another to do 

work.] — ^No dissolution of the contract is stated : 


the mastei* paid him his wagiis for the whole year. 
Here wiis hiavo given hy the master, three weeks 
before Michael mas, to be absent during the herring 
tlslicry : In the mean time, he provided one to do 
his business, eSc roc<*ived his whole year’s wages 
(Lord Lee, (\J.).- -R. v, Goodnestonb next 
WINGH.VM (Inhabitants) (1745), Burr. S. C. 251 ; 
8uh nom. St. Peter, Sandwich v. Gooiaston, 2 
Stra. 1232 ; 93 E. R. 1150. 

Annotations : — Refd. R. V. WcstcrJrljtrli (1773), Burr. S. C. 
753 ; R. V. Mlldenhall (1810), 12 East, 482. 

374. Dispensation from rest of service.] — 

B. V. Potter JIetgham (Inhabitants) (1771), 
Burr. S. C. 690. 


Annotation Refd. R. v. Roxlcy (1829), 5 Man. & Ry. K. B. 


376. .] — A master being obliged to 

leave his house seven days before the end of a 
year for which ho had hired a scivant, told the 
latter that he had no further occasion for her 
services, & paid her the whole year’s wages ; the 
master would othciwise have kept her, & she was 
unwilling to leave the service i—Held : a dispensa- 
tion of the service for the rest of tlie year. — 
B. V, St. Mary, Lambeth (Inhabitants) (1709), 
8 Tenn Rep. 23(5 ; 2 Bott. 0th ed. 109 ; 101 E. B 
1365. 


B. Enlistment of Servant. 

See, generally, Roy at. Forces. 

376. Annual service with militia.] — A servant 
at the time of hiring for a year told his intended 
master that he had served in the local militia for 
the preceding year & that he expected to be called 
out again in the year then current. It was there- 
fore agreed that ho should allow his master to 
deduct out of his wages Is. a day for as many days 
as he should be absent on service with the militia. 
He served his master under this hiring for the 
year, except fourteen days, during which he served 
in the militia & for which a deduction was made as 
agreed : — Held : this was a good conditional hiring 
& The Militia Act (48 Geo. 3, c. Ill) having 
declared that service under the Act should not be 
deemed an absence from the service of a master, 
there was a year’s service, sufficient for the pur- 
pose of settlement. — R. v. Elmlry Castle (In- 
habitants) (1832), 3 B. & Ad. 826 ; 1 L. J. M. C. 
78; 110E.R.304. 

Annotation : — Coxisd. U. r. SL. Mary-at -the -Walls, Colchester 

(1834), 5 B.& Ad. 1023. 

377. Voluntary enlistment.] — Pltf.’s husband 

had been an employee of a co-operative society & 
a member of a provident fund in connection with 
it. The rules of the fund provided that in case of 
the death of a member his nominee or legal personal 
representative was to bo entitled to a sum of 
money, but that no person leaving the society’s 
employment of his own accord should have any 
claim upon the fund. In Sept. 1914, pltf.’s husband 
enlisted in the army on the terms of a notice issued 
by the society that on bis return from military 
service ho would be re-employed by the society, or 
if he was not fit for the society’s service he would 
be allowed to go upon the provident fimd. In 
Oct. 1915, he was killed on active service. In an 
action by his widow against the trustees of the 
fluid to recover benefits in accordance with the 
rul(?s i—-IIeld : though pltf. would have been 
entitled to i-ocover the benefits claimed if her 
husband had remained in the service of the society 
& bad remained a member of the fund until his 
death, yet his contract of service did not continue 
after his enlistment, & as the provision with regard 
to the loss of benefits on leaving the society’s 
emiiloyment could not be held to be contrary to 
public policy merely because pltf.’s husband had 
left the society’s employment in order to enlist, 
pltf, was not entitled to recover. — Joyce v. 
Ebury (Lord) (1916), 33 T. L. R. 145, D. 0. 
AnnitaHtm Stretoli v. Scout Motor Co. (1918), 02 

Sol. Jo. 451. 

378. ,] — Testator gave a legacy of shares 

in a CO, to each of his three sons who should, prior 
to attaining twenty, enter the employ of a named 
CO., & remain in such employ until the age of thirty- 
three. One of the sons, who was bom in 1895, 
in 1913, before attaining the ago of twenty, entered 
into the co.’s employ, but in Sept. 1914, he 
voluntarily, but with the consent of the co.’s 
directors, joined His Majesty’s Forces, from which 
he had not obtained liis discharge : — Held : the 
son had not ceased to be in the employ of the co., 
although from the time when he entered the army 
he had not actively served the co. — Be Cole, Cole 
V. Cole, [1919] 1 Ch. 218 ; 88 L. J. Ch. 82 ; 120 
L. T. 374 ; 36 T. L. R. 183. 

An^tation : — Distd. Re Drake, Drake v. Green, [1921] 2 Cli 

379. Conscription.] — Where a servant is called 
to the colours pursuant to 6 & 7 Geo. 6, c. 13, 
his contract of employment is terminated & not 
merely suspended, inasmuch as the contract was 
made on the basis that it was & should contiziue 
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to be lawful for it to be performed in its entirety. — 
Marshall v. Glanville, [1917] 2 K. B, 87 ; 86 
L. J. K. B. 767 ; 116 L. T. 560 ; 33 T. L. K. 301, 

D. C. 

AnruHaiionn : — Refd. Schostallr. JohiiHon (1910), 3fi T. L. Tl. 
75. Mentd. Cramb v. Qoodwln (1919), 35 T. L. 11. 314. 

380. Enrolment as munitions volunteer.] — 
Wliere an employer promises his workman a bonus 
on condition that he remains in his service during 
the war, & the workman subsequently enrols as 
a munitions volunteer, &, under the terms of 
Munitions of War Act, 1015 (c. 64), is afterwards 
ordered to work at a controlled establishment, 
the workman’s claim to the bonus is forfeited. 
The fact that he has voluntarily enrolled as a 
volunteer, thereby rendering himself liable to be 
transferred to another service, constitutes a 
voluntary leaving of the service of the employer. — 
Stretch v. Scout Motors, Ltd. (1918), 87 L. J. 
K. B. 1006 ; 118 L. T. 665 ; 34 T. L. B. 544 ; 62 
Sol. Jo. 651, C. A. 

C. Illness of Servant. 

See (X)NTRACT, Vol. XII., pp. 377-378, 424, 
Nos. 3115-3124, 3408. 


SuB-SKCT. 7 . — ^Bankruptcy and Winding Up. 

381. Issue of commission of bankruptcy against 
employer.]— Thomas v. Wilijams, No. 654, post. 

382. Appointment of receiver & manager — 
Service of employee continued.] — Bedford v. 
Cooper (1847), 10 L. T. O. S. 161. 

383. Dissolution of company.] — An insurance 
co. covenanted with 0. for valuable consideration 
to appoint him their agent in S., together with A., 
& that if A. should be displaced from the agency 
they would pay C. a certain sum, the co. having 
transferred their business to another co., & wound 
up their afTairs & dissolved themselves : — Held : 
this was a displacement of A. within the meaning 
of the covenant. — Stirijng v. Matti.and (1864), 
5 B. & S. 840 ; 5 New Kep. 46 ; 34 L. J, Q, B. 1 ; 
11 L. T. 337 ; 29 J. P. 116 ; 11 Jur. N. S. 218 ; 
13 W. B. 70 ; 122 E. B. 1043. 

AtmolaiUms : — Expld. City of Dublin Steani Packet Co. v. 
H. (1908), 24 T. L. K. 657. Refd. Rhodos v. Forwood 
(1876), 1 App. Cas. 256 ; lie Ry. & Eloctiio AppliauccH Co. 
(1888), 38 Ch. D. 597 ; Brace v. Caldor (1895), 64 L. .1. 
Q. B. 582 ; Ogdens r. Nelson, Ogdens v. Telford, 11903] 
2 K. B. 287. Mentd. Hamlyn v. Wood, [1891] 2 Q. B. 
488. 

.] — See Companies, Vol. IX., pp. 529, 530- 

537, 544, Nos. 3494, 3528-3534, 3688. 


Sub-sect. 8. — Dissolution of Partnership. 
See Partnership. 


Sub-sect. 9. — ^Repudiation by Employer. 
See, generally, Contract, Vol. XII., pp. 338 et 
seq. 

Damages for wrongful dismissal.] — 5cePart VI., 
Sect. 2, sub-sect. 2, B., post. 


Sub-sect. 10. — ^Notice. 

A . Express Agreement as to Notice, 

384. What constitutes agreement as to notice — 
Contract contained in letters — Agreement contained 
In earlier letters — Subsequent letters on other 
matters.] — McKean v. Cowley, No. 770, post. 

885. Rules posted In factory.] — J., after 

serving an apprenticeship with R., a paper manu- 
facturer, was engaged verbally as journeyman at 
weekly wages, notlung being said as to any notice 
to quit. In the factory, a printed notice was stuck 
up that no servant should leave without a fort- 
night’s notice, J. left without notice, & was 
summoTied for absenting himself without lawful 
excuse : — Held : the justices might have inferred 
tom the circumstances that the fourteen days’ 
notice did form part of the contract, though nothing 
expressly had been stated between the parties, & 
the justices were wrong if they found the contract 
did not include such notice, merely because it was 
not in writing, or because nothing express had been 
stated on the subject. — R ideout v. Jenkinson 
(1874), 38 J. P. 424, D. C. 

386. .] — Applts. were proprietors of 

a mill in which resp. liod been a weaver, paid by 
the piece. Rules were posted so that tlie work- 
people passed them on going to their work ; 
amongst them, one required fourteen days’ notice 
before termination of employment. Resp. left 
Ills work without notice, but it was not proved that 
his attention had been called to the niles, or tliat 
he had seen them or assent'd to them, or was 
able to I'cakl. The justices held that there was not 
sufficient evidence of a contract to justify a con- 
viction of resp. under 30 & 31 Viet. c. 141, s. 9, 
& they refused to admit evidence of custom : — 
Held : the rules as they were posted, or a well 
known custom in the district, might be sufficient 
to establish a contract if found as a fact to exist. — 
Carus V. Eastwood (1875), 32 L. T. 865 ; 40 
J. P. 103, J). C. 

Custom.] — See Sub-sect. 10, B. (c), post. 

387. Hiring for fixed period — Afterwards deter- 
minable on notice -Right to determine at end of 
period — Without notice. | — Deft, agreed to serve 
pltf. as a traveller & agent “ for twelve months 
certain, after wliicli time either p^rty should be 
at liberty to terminals the agi*eement by giving 
the other a three months’ notice ” : — Held : at 
tlic close of the twelve months the agi*eement could 
be determined by either party without any notice, 
&the stipulation as to a tliree months’ notice only 
applied in cose the engagement was prolonged 
beyond the twelve months. — L angton v, Carlbton 
(1873), L. R. 9 Exch. 57 ; 43 L. J. Ex. 54 ; 29 
L. T. 650. 

Annotaium : — ^Refd. Til liner r. James (1906), 91 L. T. 823. 

3g8. After notice.] — Pltf. 

entered the service of defts. under an agreement 
by which the engagement “ was deemed to Imve 
commenced on Sept. 11, 1022, & was to continue 
for a period of twelve calendar months tom such 
date, & thereafter until determined by three 
calendar months* notice in writing given by either 
party at any time to tlie other ” : — Held : although 
the agreement could not be terminated until the 


part IV. sect. 2, SUB-SECT. 7. 

383 i. Dissolution of company .] — ^Tho 
passing of a resolution to wind up a 
uo. operates as notice of dismissal to 
the CO. *8 servants . — Re Forster & Co., 
iSx p. Schumann (1887), 19 L. R. Ir. 
240.— IR, 

PART IV. SECT. 2, SUB-SECT. 10.— A. 
k. What constitvtes offreement as io 


notice.] — Pltf. & deft, entered into a 
contract in writing for the hiring of 
pltf. hy deft., the term of hiring to 
oommonoe on Apr. 25. Sc deft, reserving 
to himself, if he had cause, tlie right 
to discharge pltf. at any tlmodurliig 
the engagement paying him up to tlie 
day ofnls dischaige : — Held : under the 
reservation in the contract, deft, bad 
the right to discharge pltf. at any time, 


provided ho exorcised the right (umd 
fide Sc without malice. — D ovle v. 
WURTZBURO U699), 32 N. S. R. 107.— 

CAN. 

1. Right to reasonable notice.] — 
Cromer v. Harry Rickards’ Tivoli 
Theatbes, Ltd., [1921] S. A. S. R. 
325.— AU8. 
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Master and Servant. 


Seel. 2. — TeminaHon : Sub-eect. 10, A. & B. (a), 
jb) i, & ii.] 

expiration of the twelve months, it could be 
terminated at the end of, or at any time after the 
expiry of, the twelve months by three calendar 
months’ notice given cither during the twelve 
months or after the end of the twelve months. — 
CosTiGAN V, Gray Bovier Engines, Ltd. (1925), 
41 T. L. B. 372, C. A. 

Commercial agents.]— jS'ee Agency, 

Vol. I., p. 647, Nos, 1986, 1987. 

389. Determinable at any time on notice — 

Right to determine without assigning reason.} — 
Baker v. Denkera Ashanti Mining Corpn., Ltd. 
(1903), 20 T. L. R. 37, N. P. 

Whether custom excluded.] — See^ generally. 
Custom & Usages, Vol. XVII., p. 53, Nos. 581 et 
6eq, 

Schoolmaster .] — See Education, Vol. i 

XIX., p. 592, No. 222. 


B» Where No Agreement as to Notice. 

{a) In General. 

890. No inflexible rule as to method of termina- 
tion — Except for menial servants.] — Fairman v. 
Oaeford, No. 327, arUe. 

391. Yearly service — Cannot be determined 
before end of year.]— Wili.iams v. Byrne, No. 418, 
post. 

392. A hiring at a sal. ry of £500 

a year is primd facie, & in the absence of any 
custom to tlie contraiy, a hii’ing for a year certain. 

As a general rule, where the hiring is a yearly 
hiring, it cannot be put an end to by cither party 
befom the end of the year. 'J''his rule, however, is 
subject to an exception in cases in which the 
agreement of hiring is subject to some stipulation, 
either express or implied by custom, enabling either 
party to determine the contract by notice (Grove, 
J.). — ^Buckingham v. Surrey & Hants Canal 
Co. (1882), 46 L. T. 885 ; 40 J. P. 774, I). C. 
Annutaiion : — Reid. Cuynio i. Allan, Jonoa (11)11)), 35 

T. L . U. 453. 

Presumption of yearly hiring.]- See Sect. 1 , sub- 
sect. 2, ante. 


(h) HecLsonable Notice. 
i. Necessity for. 

393. General rule — Reasonable notice neces- 
sary.] — nie contract is to endure for a reasonable 
time if no specific time bo fixed & is (h^tcrmmable 
by a reasonable notice (Bayley, J.). — W'instone 
V. Linn ^823), 1 B. &; G. 400 ; 2 Dow. & By. K. B. 


466 ; 1 Dow. & By. M. 0. 327 ; 1 L. J. O. S. K. B. 
126; 107B.R. 171. 

Annotations Refd. Wcstwlck v. Theodor (1875), L. R. 10 
Q. R m. Mentd. Phillips ». Clift (1859), 4 H. & N. 168 ; 
Kayrnoud v. Minton (1866), 12 J«r. N. S. 435 : Learoyd 
V. Hrook, 118911 1 0- B. 431 ; Waterman r. Pryor, [1922] 
1 K. H. 199. 


394 . .] — The question in each case, 

in the absence of an express agreement as to the 
determination of an employment of service, must 
be a qmstion of reasonableness. If a custom, 
or practice, can be found, that may be treated by 
the judge or by the jury before whom the case is 
tried as governing the relations. — Swale v. Ipswich 
Tannery (1900), 11 Com. Cas. 88. 

395. .] — PAYZU V. llANNAFORD, No. 

404, post. 

396. Ship’s captain.] — Pltf., a master 

mariner, accepted the commancl of deft.’s ship 
imder a written agreement, as follows : “I hereby 
accept the command of the ship City Camp on 
the following terms : Salary to be at & after the 
rate of £180 sterling per annum.'*' “ Should 
owners require captain to leave the ship abroad, 
his wages to cease on the day lie is required to 
give up the command, & the owners have the 
option of paying or not paying his expenses 
travelling home.” “ Wages to begin when captain 
joins the ship ” : — Held : pltf. could not, except 
under unusual circumstances be so dismissed with- 
out a rt'asonable notice. — ChiEEN v. Wright (1870), 
1 C. P. D 591 ; 35 L. T. 339 ; 8 Asp. M. L. C. 254. 

397 . Free church minister.] — 

Tomkins v. Martin (1880), 3 T. L. B. 103, N. P. 

398. Foreign correspondent of news- 

paper.]- Lowe V. Walter, No. Ill, post. 

399. Manager of company.] — Levy 

V. Electrical Wonder Co. (1893), 0 T. L. B. 
495. N. 1’. 


400. — Contributor to newspaper.] — 

Landa V. Greenberg (1908), 24 T. L. B. 441 ; 
52 Sol. Jo. 354. 


401. Trade assistant in Africa.] — 

In the absence of misconduct on the part of a 
servant, employers cannot dismiss liim except 
by the giving of reasonable notice, unless in the 
agreement of service there are words enabling the 
employers to dismiss the servant summarily. 

By an agreement between the employers & 
the employee it was pitividcd, by clause 2, that 
the latter should “as & from the date of his 
leaving Liverpool for Africa, become &, subject 
as hereinafter i)rovided» continue for two years, 
or until the date of his leaving Africa, in the 
service & employment of tlie said employers as 
clerk '& trade assistant. , . . Provided always^ 


PART IV. SECT. 2, SUB-SECT. 10.~ 

B. (a). 

391 1. Yearly service — Cannot he 
determined before end of year ,} — 
Burokss V. St. Louis (1899), 6 Terr. 
L. IL 451.— CAN. 

m. Employment for specified period 
— Expiredion of i}eriod — No rigid to 
notice .] — Cook v. Sydnky & County 
Bank (1882), 3 N. S. W. L. 11. (L.) 
273.— AUS. 

n. .] — Shortt V. 

Lakky (1891), 11 N. Z. L. 11. 17.— 

N.Z. 

o. .1 — Bkbxan V. 

Campbell's Trustees (1898), 25 U. 
(Ct. ol Sew.) 423 ; 35 So. L. 11. 341 ; 
5 S. L. T. 275.— scot. 

p. Monthly service — Month's notice.] 
— iTnder a monthly hiring a month’s 
notioo is Buffloient to terminate it & 
damages for wrongful dismissal are 
liniltod to a month's Wages. — ^Jouns 
V. Winnipeg Elbciiuo Ry. Co., [1925] 


3 D. L. It. 314; [1925] 2 Vi. W. R. 
282 ; 35 Man. L. R. 63.— CAN. 

q. .1 — Apart from con- 

tracts of menial or domostic hiring, 
when the service is from month to 
month, to tonninato the same by 
notice, at least ouo month's notice 
must be given, so as to expire with the 
end of one of tho monthly periods. — 
Pemberton N. O. t. Kessell, [1905] 
T. S. 174.-S. AP. 


PART IV. SECT, 2, SUB-SECT. 10.— 
B. (b) I. 

393 i. Oenrral rule— Reasonable notice 
m’ceasary .] — Datx}bhy v. Husband 
(1878), 4 V. L. R (L.) 432.— AUS. 

393 li. .] — ^Pltf. agreed with 

deft, to work for him for $2.25 per day. 
Tho judge found that there was 
evidence upon which a yearly hiring 
might be found : — IleJd: the presump- 
tion was in favour of a yearly hiring, 
& pltf. was entitled to reasonable 


notice of termination of his employ- 
ment. — G ould v. MuCrak (1907), 9 
O. W. 11. 620; 14 O. L. R. 194.— 
GAN. 

893 iii. .]— Where there Is a 

general hiring at a yearly salary* & the 
service continues after the first year, 
tho hiring becomes one from year to 
year, & is detormlnablo only ify a 
reasonable notice expiring at iiio end 
of tho current year. — W ood v, Wel- 
LINOTON WOOLTJ5N CO. (1895), 14 
N. Z. L. R. 296.— N.Z. 

393 iv. .] — Ligutband v. 

Maine Brothers (1905). 25 N. Z. 
h. R. 50.— N.Z. 

r. Manager.] — 1 'ede- 

RATKD Mutual Insurance Co. op 
Australia, Ltd. v. Sabine, [1920] 
S. A. L. R. 284.— AUS. 

t. .] — Tho man- 

ager of a restaurant is only entitled 
to reasonable notice, having regard 
to the nature of the employment 
& the surrounding circumstanoes. — 
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however, that the employers may at any tL_ 
hereafter, at their absolute discretion, terminal 
this engagement at any earlier date than specified 
if they may desire to do so/* The employee was 
to be paid a salary at & after the rate of £250 for 
the first year, & £250 for the second year, & so for 
any less period than a year.*’ By clause 8 it was 
provided that should the employee “ fail to give 
satisfaction to the employers, or to their agent 
or other representative ... & of such failure 
the said agent or other representative of the 
employers shall be the sole judge . . . the said 
agent or other representative may summarily 
dismiss ** the employee : — Held : in the absence 
of misconduct on the part of the employee the 
employers were not entitled, under the proviso 
to clause 2 of the a^ement, to terminate his 
engagement without giving him reasonable notice. 
— Re African Assocn., I/td. &: Alij3N, [1910] 

I K. B. 390 ; 79 L. J. K. B. 259 ; 102 L. T. 129 ; 
26 T. L. R. 234, D. C. 

Commercial agent.] — See Agency, 

Vol. I., p. 547, No. 1988. 

402. Contract void under Statute of Frauds — 
Servant not entitled to reasonable notice.] -In an 
action for wrongful dismissal pltf. proved tliat 
deft, agreed verbally to employ liim for a year. 
The agreement was concluded on a Saturday, & 
the employment was to commence on the following 
Monday. Pltf. served for part of the year, & was 
then dismissed : — Held : the contract was within 
Stat. Frauds, s. 4, no agreement under which pltf. 
would be entitled to I'easonable notice of dismissal 
could be implied, the ca^was not taken out of the 
statute by part performance, & therefore pltf. 
could not recover. — ^Britain v. Rossiter (1879), 

II Q. B. 1). 123 ; 48 L. J. Q. B. 302 ; 40 L. T. 240 ; 
43 J. P. 332 ; 27 W. R. 482, C. A. 

Annotations: — Mentd. MaddiHon v. Aldoraon (1883), 8 

App. Cas. 467 ; Re WMtehead, Kx p. WlUtohoad (1885), 
14 Q. B. 1). 41U ; McManus r. Cooko (1887), 35 Ch. D. 681 ; 
Re Roberts, Evans v. Thomas (1887), 67 L. T. 71) ; British 
South Airicu Co. v. Coinpanhia de Mocambiquo, [18931 
A. C. 602 ; Richardson v. Mothlcy School Board (18i)3), 
3 Ch. 510 ; Isaacs v. Evans (1899), 16 T. L. R. 113 ; Dollar 
V. Parkinffton (1901), 84 L, T. 470 ; Smith v. Gold Coast 
& Aslianti Explorers (1903), 72 L. J. K. B. 235 ; Turner 
V. Molladnw (1903), 19 T. L; R. 273 ; Elliott v. Roberts 
(1912), 107 L. T. 18; Morris «. Baron, [1918] A. C. 1 ; 
Caymo v. Allan, Jones (1919), 35 T. L. R. 453 ; Re A 
Bankruptcy Notice, [1924] 2 Ch. 76; Ravviinson v. Ames, 
[1925] Ch. 96. 

ii. What is Reasonable Notice, 

403. Question of fact.]— Levy v, EijscyriiicAi. 
Wonder Co. (1893), 9 T. L. R. 495, N. P, 

404. .] — Where a contract of service for 

an inderinite period is silent regarding the notice 
which is to be given to terminate it, a term must 
be implied that reasonable notice should be given. 
What is reasonable notice is a question of fact to 
be decided according to the circumstances in each 
case. — ^Payzu v. Hannaford, [1918] 2 K, B. 348 ; 
87 L. J. K. B. 1017 ; 119 L. T. 282 ; 82 J. P. 210 ; 
34 T. L. R. 442, D. C. 

405. Advertising agent.] — Where a written 


agreement to employ a person as an advertising 
& canvassing agent contained no provision as to 
the notice which should determine the agreement 
a month’s notice was held a reasonable & proper 
one for that purpose. — lliscox v. Batcuellor 
(1867), 15 L. T. 543, N. P. 

Annotatum .-—Reid. Ci-een v. Wright (1S76), 1 C. P. D. 591. 

406. Clerk — Yearly salary payable monthly.] — 
Brittain v, London & North Western Ry. Co. 
(1857), 28 L. T. O. S. 253 ; 21 J. P. Jo. 09. 

407. Yearly salary payable weekly.] — 

Pairman V. Oakpord, No. 327, ante. 

408. Yearly salary payable fortnightly — 

Clerk In telegraph office.] — A stationery clerk in a 
telegraph office at a salary of £135 per annum, 
payable fortnightly, found to be entitled to a 
month’s notice. — ^Vibert v. Eastern Telegraph 
Co. (1883), Cab. & El. 17, N. P. 

409. Governess.] — ’Podd v. Kerrich, No. 130, 
ante, 

410. Journalist.] — Be Illustrated Newspaper 
CoRPN. (J900), 10 T. L. R. 157. 

411. Foreign correspondent of newspaper.] 

— ^Therc is no rule of law that a foreign corre- 
spondent of a newspaper is entitled to twelve 
months’ notice of disTuissal, or six months’ ter- 
minating with the year. In the absence of custom 
or special agreement, the length of notice must be 
reasonable. The jury found that there was no 
custom proved, & that a six months’ notic.ci given 
by deft, to pltf. was reasonable. — Lowe v. Walter 
(1892), 8 T. L. R. 358, N. P. 

Editors & staff of newspapers.] — See Press &; 
Printing. 

412. Manager — Of shops — Salary deducted 
weekly from moneys received.] — Pltf. was the 
manager of several sliops belonging to deft., & 
received a salary of £250, of which lie dt‘ducted a 
proportionate part weekly out of the moneys 
which came to his hands, & there was no agree- 
ment between the parties as to the length of 
notice necessary to terminate the engagement. 
Deft, gave pltf. a week’s notice, but the jury found 
pltf. entitled to a month’s notice. — Byrne v. 
HriiOTT (1883), Cab. & El. 17, n., N. P. 

413. Of company.] — L evy v. hh.ECTRiuAL 

Wonder Co. (1893), 9 T. L. R. 495, N. P. 

414. Servant of company — After winding up 
order.] — The rule that an order for winding up a 
CO, o]>erates as a notice of discharge to tlie ser- 
vants when the business of the co. is not continued 
after the date of tJie order, applies though the 
liquidator without continuing the business employs 
the 8ervanl;8 in analogous duties with a view to 
reconstruction. 

Three montlis’ notice is tlie notice which the law 
in an ordinary case allows & requires for a person 
in the position of M. ((^hitty, J.). — Re Oriental 
Bank Corpn., MacDowall’s Case (1880), 32 
Ch. D. 300 ; 65 L. J. Ch. 620 ; 54 L. T. 607 ; 34 
W. R. 529. 

Annotation Iluicl r. ExploBives Co. (1886), 56 L. J. 

Q. B. 68. 


Lamuerton V. Vancouver Temper- 
ANCK Hotel Co. (1904), 11 B. C. 11. 
67.— CAN. 

». .] — It Is an Implied 

term of a hiring as mill manager that 
the service may be determinated on 
reasonable notice. — Henderson v. 
Canadian Timber & Saw MiLm, Ltd. 
(1900), 12 B. C. R. 294.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10.— 
B. (b) ii. 

408 i. Question of fact.] — ^McDonald 
y. Cape Breton Electric Co. (1905), 
40 N. S. R. 631.— CAN. 

J.— VOL. XXXIV. 


403 ii. .] — What is reasonable 

notice will bo determined from t)ie 
facts & circumstances surrounding the 
particular case. — ^P arker v. Beechino, 
[1923] 4 D. L. R. 35 ; [1923] 3 W. W. R. 
63 ; 19 Alta. L. R. 660.— CAN. ' 

403 iii. .1 — ^Adams v. Burns 

(1925), 36 B, C. R. 217.— CAN. 

403 iv. .] — ^W«at is roasonabl(» 

notice must, in the absence of custom, 
depend on tho circumstances of each 
case. — H unt v. Eastern Provincr 
Boating Co. (1883), 3 E. D. C. 12.— 
S. AF. 

403 V. .] — Frames v. Buffalo 


Wool Scouring Co., [1921] K. D. L. 
288.— S. AF. 

b. Assiofant superintendent.] — A 
party holding tho position of os- 
sist^t superintendent in the con- 
struction of a railway, & engaged ]>y 
the month, though there bo no agree- 
ment lor a month’s notice to terminate 
the service, was held to bo untitled to 
such. — ^McBean V. Newfoundland 
Ry. Co. (1883), 6 Nfld. L. R. 601.— 
NFLD. 

0 . Citj/ engineer.] — A servant or 
employee engaged under a yearly 
hiring is entitled to reasonable notice 
P 
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Sect* 2. — Termination: Sub-aed* 10, B. (c) i., ii., 
Hi*, iv. <fe V., C. & D * ; aiib-aed. 11, A. (o).] 

(c) Ctudom* 
i. In General* 

See, generally. Custom & Usages, Vol. XVII., 
pp. 1 et aeq* 

416. General rule — Implied term of contract.] — 

Carus V* Eastwood, No. 380, ante. 

416. .] — ^Buckingham v* Surrey & 

Hants Canal Co., No. 392, ante* 

417. .] — SwAi^EJ V . Ipswich Tan- 

nery, No. 394, ante. 

418. Must be expressly alleged.] — (1) A con- 
tract between A. & B., for A. to serve B., & B. 
to emx)loy A. for one wliole year, from a certain 
day named, &; so from year to year, to the end of 
each year commenced, so long as the parties 
respectively please, is a yearly contract, & can only 
be dcteimined at the end ot a current year. A 
notice alleged to be usual & reasonable, given in 
the middle of a year, was insufficient. 

(2) In an action for the breach of such contract, 
if either party rely upon the existence of a custom 
authorising him to deteimino the contract upon a 
reasonable notice i)revious to the end of a ciUTent 
year, such custom must be expressly alleged as a 
fact on thci record, & it is not enougli to aver simply 
that a reasonable notice was given. — ^Williams v. 
Byrne (1837), 7 Ad. & El. 177 ; 2 Nev. & P. K. B. 
139 ; Will. Woll. & Dav. 632 ; 0 L. J. K* B. 
239 ; 1 J. P. 234 ; 112 E. 11. 438 ; svb nom. 
Williams Bmu, 1 Jur. 678. 

419. .] — In an action by a commercial 

traveller to recover damages for Ms wrongful 
dismissal., the declaiution alleged that, in con- 
sideration that pltf. at the request of deft, would 
enter the service of deft, for one year, deft, agreed 
to cmph»y him in such service for the space of one 
whole year at a yeai’ly salary, etc. At the trial 
it appeared that it was a custom of tlie trade that 
yeai'ly liirings might be put an end to by three 
months* notice: — Held: pltf. ought to have 
alleged the custom in his declaration as a part of 
the contract. — ^Metzner v. Bolton (1854), 9 
Exch. 618 ; 2 (.*. L. 11. 686 ; 23 L. J, Ex. 130 ; 
23 L. T. O. S. 22 ; 2 W. li. 302 ; 160 E. B. 221. 
Annotations .—Reid. Parker v. Ibbotnou (1858), 27 L. J. 

C. P. 230 ; Produce Brokers Co. v. Olympia Oil & Cake Co., 

U916] 1 A. C. 314. Mentd. Wlioelor r. Bavidgo (1854), 

9 Exeb. 608 ; Hanon v. Ehrlich, [1911] 2 K. B. 1056. 

420. Whether excluded by agreement for term 
certain— Custom to determine without notice.] — 

When the hiring is expi^essly for a term certain, a 
custom of the trade for master or servant to 
determine it at any time without notice is inadmis- 
sible to control the contract. — Peters v, Staveley 
(1866), 15 L. T. 276 ; 31 J. P. 40. 

Whether excluded by agreement as to notice.]— 
Sec, generally. Custom & Usages, Vol. XVlI., 
pp. 42, 53, Nos. 462-466, 581. 

Necessary characteristics.] — See Custom & 
Usages, Vol. XVII., p. 28, Nos. 303 et aeq. 

Proof ot custom.]— Custom & Usages, Vol. 
XVII., p. 35, Nos. 398 et aeq. 

ii. Menial and Domeatic Servania. 

421. General rule— Month’s notice.]— Beeston 
V. COLLYER, No. 277, a7ite. 

422. .]— Fawcett v. Cash, No. 312, 

ante. 


^^428. .] — Nowlan V. Ablett, No. 131, 

'Wkte. 

424. ,] — Johnson v. Blenkensopp, 

No. 134, ante. 

426. .] — Broxholm V. Wagstafp, 

No. 822, poat. 

426. .]— Turner v. Mason, No. 463, 

poat. 

427. .] — Todd v. Kerricii, No. 130, 

ante. 

428. .] — Brittain v. London & 

North Western By. Co. (1857), 28 L. T. O. S. 
263 ; 21 J. P. Jo. 69. 

429. .] — Nicoll V. Greaves, No. 

137, ante. 

430. .] — ^MOULT V. llAIXIDAY, No. 

481, poat. 

481. Right to give notice before end of first 
fortnight — To determine service at end of first 
month — Whether court will take Judicial notice of 
custom.] — (1) A custom with regard to the hiring 
of domestic servants, to the effect that, in the 
absence of special contract, there is a right, on the 
part of either the master or the servant, to deter- 
mine the service, at the end of the first calendar 
month, by notice given at or before the expiration 
of the first fortnight, is not a notorious custom of 
which the cts. will take judicial notice, but whore 
such a custom is relied on, its existence must be 
proved by evidence in each particular case. 
Such a custom is not unreasonable ; & therefore, 
if, in any particular case, its existence were suffi- 
ciently proved by evidence, the ct. would give 
effect to it. 

(2) There is the custom of a month’s notice or 
a month’s wages, which is so well known that 
every person who is hired as a domestic servant 
is taken to bo engaged on those terms, unless there 
is an express stipulation to the contrary (Ohannell, 
J.). — ^Moult V. H a lli d ay, [1898] 1 Q. B. 126 ; 
67 L. J. Q. B. 451 ; 77 L. T. 794 ; 62 J. P. 8 ; 40 
W. B. 318 ; 14 T. L. B. 109 ; 42 Sol. Jo. 117, D. C. 
Annotation : — As to (1) Ck>lisd. George v. Davies, [1911] 2 

K. B. 445. 

482. .] — Pltf., a domestic ser- 

vant, entered deft.’s service on Nov. 3, 1910, at 
yearly wages payable monthly, there being no 
express agreement as to notice. On Nov. 17, 
she gave notice to leave at the expiration of the 
iirst month of her service. She accordingly left 
on Dec. 3, & upon deft, refusing to pay her the 
wages for the month during which she had been 
in the service, upon the ground that she had left 
without giving one month’s notice, she brought 
an action in the county ct. to recover the month’s 
wages, alleging a custom that either party to the 
contract of the hiring of a domestic servant was 
entitled, in the absence of special agreement as to 
notice, to determine the service at the end of the 
first month by notice given at or before the expira- 
tion of the first fortnight. Pltf. called no evidence 
in support of the custom. The county ct. judge 
said that he had taken judicial notice of the custAm 
in previous cases, & he would take judicial notice 
of it in this ccuse. He accordingly gave judgment 
for pltf. for the amount claimed : — Held : (1) the 
coimty ct. judge was entitled to take judicial 

. notice of the custom ; (2) ^art from the custom, 
& assuming that pltf. wrongfully left deft.’s service, 
she was entitled to recover the month’s wages 
which had already accrued due to her. — George v. 


of riiluulAsal ; &; lu tlio case of a city 
engineer any period leiw than six 
months is not roasonablo notice. — 
Sprakuak V. Oaloart Orrr (1908), 1 
Alta. L. R. 454 ; 9 W. L. R. 264. 


—CAN. 

d^. Shipping agent — Yearly coniroef.] 
—Stevenson v. North British Ry. 
2^(^1906). 7 F. (Ct. of Sess.) 1106. 
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B. (0) ii. 

421 1. General rule — Month's nolfce.] 
— Manbon V. MoKen (N. W. T.) 
(1906), 4 W. L. R. 545.— CAN. 
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Davies, [1911] 2 K. B. 446 ; 80 L. J. K. B. 924 ; 
104 L. T. 648 ; 27 T. L. B. 415 ; 55 Sol. Jo. 481, 

jD» c. 

Right to wages in lieu of notice.] — See Sub-sect, 
lly R.y post* 

iii. Commercial Travellers and Agerds, 

433. Commercial traveller — Three months’ 
notice.] — ^Metzneb v. Bolton, No. 419, ante, 

434. .] — A commercial traveller is, 

in the absence of a special agreement, entitled to 
receive three months’ notice upon dismissal. — 
Gbundon V. Master & Co. (1886), 1 T. L. R. 205. 

Agent.] — See Agency, Vol. I., p. 646, Nos. 
1981-1985. 

iv. Newspaper Editors, Printers and Staff, 

See Press & Printing. 

V. Other Cases, 

435. Actress — Engaged for run of the piece.] — 

Thomas v. Gatti (1900), Times, June 22. 

436. Chorus girl — Fortnight’s notice.] — 
Thomas v, Gatti (1900), Times, June 22. 

437. Clerk — Of finance company — Three 
month’s notice.] — Foxall v. International Land 
Cjiedit Co., No. 309, ante, 

438. Farm baillfl — No custom to dismiss by 
months’ notice.] — Louth v, Drummond (1819), 
Times, Mar. 28. 

Annutalimi : — Distd. Nlcoll v. Greaves (1801), 17 C. B. N. S. 

27. 

430. Film editor — No custom to dismiss as 
newspaper editor.] — Pltf. was engaged by defts. 
as editor of a reel film of current events, his duties 
being to send out operators for the purpose of 
photographing current events, to make up the 
stories, & aiTange, describe, cut down, trim & 
condense them, lie made out posters describing 
the contents, & the stories were sent round to the 
cinema halls & tlirown on the screens with the 
captions & explanatory matter which pltf. had 
written. Defts. terminated pltf.’s employment by 
giving him one month’s notice, & pltf. brought an 
action claiming that as editor he was entitled 
to six months’ notice according to the custom of 
jourmilism : — Held : thougli pltf. performed duties 
analogous to those of a newspaper editor, yet, as 
there was no evidence that the customary notice 
applied in a case which was only analogous to that 
of a newspaper editor, the action failed. — ^McCabe 
V, PathiS Frizes Cinema (1919), 35 T. L. 11. 313. 


440. Milk carrier — Week’s notice.] — Evans v. 
Ware, No. 180, ante. 

Schoolmaster & teachers.] — See, generally. Edu- 
cation, Vol. XIX., pp. 603-010. 

C. Who may give Notice, 

Notice to schoolmasters & teachers .] — See Edu- 
cation, Vol. XIX., pp. 603-610, Nos. 294-313, 
328-356. 

Notice to servant of partnership.] — See 

Partnership. 

D, Validity of Notice, 

441. Notice given in middle of year — Yearly 
service.] — Williams v, Byrne, No. 418, ante. 

442. Notice expiring at end of furlough.] — 

Pltf. was employed by defts. under an agreement, 
by which his engagement was determinable on six 
months* notice. Defts. granted pltf. eighteen 
months’ furlough, & told him that his services 
would not at the end of the fmlough bo required. 
Pltf. contended that the notice to determine his 
engagement could not be given until the end of 
tlie furlough : — Held : pltf. liad received due notice 
under the agreement. — Wilkins v. Scinde, Pun- 
JAUB & Delhi Ry. Co. (1885), 1 T. Ti. R. 383, C. A. 

443. Notice by council — Necessity for properly 
constituted meeting.] — WiixErr v, Taverner 
(1897), 41 Sol. Jo. 778. 

444. Request to resign.] — When a clerk breaks 
an unwritten but well recognised rule of his 
emjdoycr, & receives in consequence a letter requir- 
ing him to resign, that notice, although polite 
instead of peremptory language was used, is a 
dismissal. — Stephenson v. London .Toint Stock 
Bank, Ltd. (1903), 52 W. R.. 183 ; 20 T. L. R. 8 ; 
47 Sol. Jo. 876, C. A. 


Sub-sect. 11. — Dismissal without Notice. 

A, Grounds for Dismissal. 

(a) In General. 

445. Justification a question of fact.] — Read v. 
Dunsmore, No. 54(5, post. 

446. .] — Deft, had been the clerk of 

pltfs. under an agreement for £140 a year, deter- 
minable by three months’ notice or payment of 
three months* salary, & had been dismissed with- 
out notice. In a plaint in the county ct. for 
money had &: received, he claimed to set off three 


PART IV. SECT. 2, SUB-SECT. 10.— 
B. (0) V. 

e. C/erA:.] — C unt v. Martin (1909), 
11 W. L. R. 27.— CAN. 

f. 8wrvevor*a asaislanJt.l — In an 
action brought by a surveyor's assistant 
to recover wages In lieu of a month's 
notice deft. co. set up a custom among 
surveyors terminating employment 
without notice : — Held : pltf. was not 
entitled to recover. — ^Andrews v. 
Pacipio Coast Coal Mines, Ltd. 
(1910), 15 B. C. R. 50.— CAN. 

g. Hold housekeeper .^ — The house- 
keeper of a large hotel is not a monial 
servant, & cannot be dismissed on a 
month's notice in the absence of ex- 
press agreement. — Lawucb v. Linden 
(1876)71. R. 10 C. L. 188.— IR. 

h. Manager all yearly salary ,] — A 
person engaged to manage a depart- 
ment of a merchant's business at a 
yearly salary is entitled to three 
months' notioe of dismissal. — ^Nixon Sc 
Co. V. Blaine (1879), Buch. 217. — 
S. AF. 


k. ricce worker.] — The fact that 
a servant is paid by the piece is not 
conoluslvo evidence against his service 
being periodical, week by week or 
month by month, so as to entitle him 
to notice.— Baker v. Dormer (1881), 
1 S. 0. 253.— S. AF. 


PART IV. SECT. 2, SUB-SECT. 10.— D. 


1. CondUional notice.] — Keon v. 
Hart (1869), 17 W. R. 681.— IR. 


m. Notice given at end of year .] — 
A party came to an agroomont with the 
Newfoundland Government for live 
years, terminable at the end of the first 
year by either party giving to the other 
a three months' notice. At the end 


of the first year a notice was given by 
the Government terminating the agree- 
ment : — Held : to effectually terminate 
agreement at the end v>f the first year, 
the notioe should have preceded that 
time. — Soorre. Newfoundland Gov- 
ernment (1887), 7 Nfld. L. R. 230. 
— NFLD. 


n. Ten days* notice — Inwlied con- 
tract from year to year .] — Stevenson 


V. Earle (1901), 8 Nfld. L. It. 511.— 

NFLD. 


Where a person is employed at an 
annual salary with an agreement 
that throe months' notice on either 
side shall terminate the agreement, it 
is not necessary that the notioe of 
dismissal should expli-e at the end of 
the year. — Z eigler v. Moncktok 
(1886), 4 N. Z. L. R. 213 (S. C.).— N.Z. 

p. Time for giving notice.] — A 
month's notlcre may be given at any 
time on the first day of the month Sc 
such a notice covers the entire month, 
— ^Tiopaizi V. Bukways Municipality, 
[1923] App. D. 317.— fi. AF. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (a). 

q. Maeier sole judge of grounds 
by terms of agreement.] — ^MoRae v. 
Marshall (1891), 19 S. O. R. 10.— 
CAN. 


r. .] — Allman v. Yukon Con- 

solidated Gold Fields C3o. (Y. T.) 
(1908), 8 W. L. R. 373.— CAN. 
t. ]^hl to dismiss for good cause. 
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Master and Servant. 


Sect. 2. — Termination: Sub’sed. 11, A. (a), (b), (c) 
d: (d) i. <fe ii.Ji 

monthB* salary, which claim was disputed, on the 
ground that his conduct to pltfs. justified his 
immediate dismissal: — Held: (1) whether his 
conduct justified his immediate dismissal was a 
question of fact, & therefore, not one in respect 
of which an appeal lay ; (2) as pltfs. upon such 
dismissal became liable in debt or indehitaius 
assumpsit to pay deft. tlm;e months’ salary, his 
claim for such salary was the proper subject of a 
set-off. — East Anglian Kyb. Co. v. LyrnaoE 
(1851), 10 0. B. 726 ; 2 L. M. & P. 221 ; Cox, 
M. & H. 880 ; 20 L. J. C. P. 841 ; 16 L. T. O. S. 
487 ; 16Jur. 400: 138 B. K. 287. 

Annotations: — Generally, Visaid. Cawley v. Kurnoll (1S61), 

12 C. B. 2U1 : CiithbortROU v. ParsoiiK (1852), 12 C. B. 304 ; 

Midland liy. t?. Bromley (1850). 17 C. B. 372. 

447. .] — Horton v, McMurtry, No. 559, 

post. 

448. .] — Smith v, Alij5N, No. 560, post. 

449. .] — Basttcr V , London & County 

Printing Works, No. 563, post 

460. .]— Clouston & Co., Li'D. v. Corry, 

No. 509, post 

451. When engagement & dismissal In writing — 
Question for court.] — ^When the circumstance of an 
engagement & dismissal are all proved by written 
documents in evidence, the question becomes one 
for the decision of the ct. Sc not for the jury. — 
Morgan v. Savin (1867), 16 L. T. .;.33 ; subse - 
qnent proa edififfs, Ifili. T. 457. 

462. Onus of proof— On master.] — In an action 

of assumpsit bi’ought by pltf., a sei*vant, for dis- 
missing liim during the period for wliich he wiis 
hired, the declaration stated that deft, refused to 
permit pltf. to continue in his service during the 
term. Sc wrongfully dismissed him therefrom. 
Plea, that, after the making of the agreement, & 
befoi'e the discharge Sc dismissal, pltf. conducted 
liimself in an improper Sc disobedient nuinner, & 
disobeyed deft.’s lawful orders ; without tliis, that 
deft, wrongfully dismissed & discharged pltf. 
without reasonable cause. ; concluding to the 
country. Issue thereon : — Held : although the 
plea might be bad on special demuirer, as jnitting 
in issue an immaterial allegation in the dechira- 
tion, yet, as issue had been taken on the plea, 
pltf.’s misconduct, as well as the fact of his dis- 
missal, were in issue, & consequently evidence of 
such misconduct offered at the trial by deft, was 
improperly rejected, & the onus of such proof lay 
on deft. — Lush v. Busseij. (1850), 6 Exch. 203 ; 
1L.M.& P.369; 19 L. J. Ex. 244 ; 15 L. T. O. S. 
102; 14 Jut. 435; 155 E. B. 87. . 

Annotations : — Consd. Horton v. McMurtry (1860), 5 H. & N. 

667. Mentd. Coles & Smith v. LovulJ (1850), 16 L. T. 

O. S. 304 ; Houlo v. Penning (1850), 16 L. T. O. S. 87 ; 

Smith r. Lovell (1850), 10 C. B. 6 ; Dalby v. India & 

London Life Assce. (1854), 15 C. B. 365 ; General Steam 

Navigation Cx).v. Bolt (1868), 6 C. B. N. S. 650 ; Roindel 

t. ^Scholl (1868), 4 C. B. N. S. 97 ; R. t?. Saddlers* Co. 

(1861), 3E. &E. 72. 

463. Reason for dismissal need not be assigned 
- — ^Power to dismiss at discretion.] — When a power 
is given to dismiss at discretion any paiiies from 
office, such discretion may be exercised without 


assigning any reason or calling upon the parties 
to show cause. 

A relieving officer appointed under Poor Law 
Amendment Act, 1834 (c. 76), was dismissed by 
the Poor l^aw Comrs. by virtue of their powers 
contained in sect. 48 without assigning any cause 
or calling upon him to answer any charge : — Held : 
such dismissal was lawful. — Ex p. Teather (1850), 
1 L. M. & P. 7 ; sub nom. R. v. Poor Law Comrs., 
4 New Mag. Cas. 41 ; 14 L. T. O. S. 355 ; 14 J. P. 
Jo. 36 ; siib nom. Re Teather & Poor Law 
Comrs., 19 L. J. M. C. 70. 

AiuioUdion : — Mentd. Everett v. Ryder (1926), 135 L. T. 302. 

Servant of public authorities.] — See Public 
Authorities. 

Crown servants.] — See Constitutional Law, 
Vol. XI., p. 605, Nos. 77-88. 

Poor law officers.] — See Poor Law. 

Schoolmasters.] — See Education, Vol. XTX., 
pp. 585, 603-612, Nos. 176, 294 et seq. 

Naval & military officers.] — See Royal Forces. 

Power of agent to dismiss.] — Agency, Vol. I., 
p. 306, No. 298. 

(6) (Grounds Not Known to MaMcr at Time, 

See Nos. 497-502, post 

(c) Absence, 

454. Absence when wanted — Sleeping out at 
night — Domestic servant.] — Bobinson v. Hind- 
]WAN (1800), 3 Esp. 235, N. P. 

455. Short absence — Where no injury to master 
— Assistant schoolmaster.] — A schoolmaster 
retained pltf. as a teacher of the French language, 
on a yearly engagement, at a certain salary, with 
board Sc lodging, Sc dismissed him for absenting 
himself for two days. In an action for salary, 
deft, pleaded that pltf. wrongfully absented himself 
an unreasonable time, to wit, for two days : — 
Held : after verdict for deft., not to be a sufficient 
reason for dismissal, as it showed neither moral 
misconduct nor any injury accruing to deft, from 
the absence of pltf. — ^Filijeul v, Armstrong 
(1837), 7 Ad. & El. 657 ; 2 Nev. & P. K. B. 406 ; 
Wm. WoU. & Dav. 616 ; 7 L. J. Q. B. 7 ; 1 Jur. 
921; 112B. B. 580. 

Annekations : — ^Bofd. Turner v. MaHon (1845), 14 M. & W. 

112; Pearce v. Foster (1886), 34 W. Jl. 602. Mentd. 

East Anglian Rys, v. Lythgoo (1861), 10 C. B. 726. 

456. Absence on account of assumed illness.] — 

Beattie v, Parmenter, No. 561, post, 

457. Absence without reasonable cause.] — 1.JL- 
LEY V, Elwin, No. 813, post, 

468. .] — Hicks v, Thompson (1857), 28 

L. T. O. S. 255. 

459. Absence without leave.] — Hanley v. Pease 
& Partners, Ltd., No. 830, post, 

460. Burden of proof — To show justification for 
absence — On servant.] — Thomas v, Vivian, No. 
249, ante, 

(d) Disobedience of Orders, ^ 

i. In General. 

461. Justifiable ground for dismissal.] — If a 
servant hired for a year refuse to obey his master’s 


— ^Wilson r. Sandickson -Harold (Jo., 
Ltd. (1913), 24 O. W. R. 686; 4 
O. W. N. 1403.— CAN. 


a. Although condition as to 

notice in agreement. h-'BvXTon v. 
Lowks (1916), 31 W. L. R. 768.— 

CAN. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (0). 

b. Absence wUh lease — Onus of 
proof .] — ^Tn an action by a grocery 


iiianagor tor wrongful dismissal the 
employer showed that the servant 
absented himself from work from 
Juno 26 to July 16. This was held 
to amount to mlsconduot justifying 
dismissal unless the servant satislled 
the burden, which was on him, of 
establishing leave of absence. — Lucking 
V. Thomas (SaskO (1913), 3 W. W. R. 
685 ; 12 Sask. L. R. 407.— CAN. 


0 . Q^ieslion of fact.] — In deciding 
whether an employee's absence from 


duty is suiheient to justify bis dJs- 
miHual tbo ot. will consider the ciioum- 
staiices of each case. — B rown v. 
Skssell, 11908] T. S. 1137.— S. AF. 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (d; i. 

461 i. .Justifiable gronnd for dis- 
missal ,] — ^If a servant commit a breach 
of duty the master may be justiflda 
in dismisBing him without notice, oven 
though the act of tho servant bo 
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orders, the master is justified in dismissing him 
before the end of the year, & the servant cannot 
recover any wages. — S pain v. Arnott (1817), 
2 Stark. 266, N. P. 

^nno<a^iorui .'—Apld. Turner v. Mason (1845), 2 Dow. & L- 

898. Gonsd. Re Tlubel Bronze & Metal Co. & Vos, il018] 

1 K, B. 315. RMd. Harmor v. Cornelius (1S58), 5 C. B. 

N. S. 23C. 

462. .■]— Gallo v, Bbounckeu, No. 

post. 

463. .] — Assumpmt for the wi*ongful dis- 

missal of a domestic servant, without a month’s 
notice or payment of a month’s wages. Plea, 
that pltf . requested deft, to give her leave to absent 
herself from his service during the night, & that 
he refused such leave, & forbade her from so 
absenting herself & that against liis will she never- 
theless absented herself for the night, & until the 
following day, whereupon ho discharged her. 
Replication, that when pltf. requested deft, to 
give her leave to absent herself from his service, 
her mother had been seized with sudden & violent 
sickness, & was in imminent danger of death, & 
believing herself likely to die, requested pltf, to 
visit her to see her before her death, whereupon 
pltf. requested deft, to give her leave to absent 
hemelf for that purpose, she not being like thereby 
to cause any injury or hindrance to his domestic 
affairs & not intending to be thereby guilty of any 
improper omission or unreasonable delay of her 
duties ; & because cleft, wrongfully &; unjasily 
hjrbade her fi*om so absenting hei*8c^lf for the pur- 
pose of visiting her mother, etc., she left his house 
& service, absented herself for that purpose for 
the time mentioned in the plea, the same being a 
reasonable time in that behalf, & she not causing 
thereby any liindrancc to his domestic affairs, nor 
being then^by guilty of any improper omission or 
unreasonable delay of her duties, as she lawfully 
might, etc. i—Ueld: (1) on demurrer the plea 
was good, as showing a dismissal for disobedience 
to a lawful order of the nuister, & the replication 
w^as bad, as showing no suilicient excuse for such 
disobedience. 

(2) There may undoubtedly be cases justifying 
a wilful disobedience of such an order ; as when the 
servant afjprehends danger to her life, or violence 
to her person, froiri the master ; or where from an 
mfectiouB disorder raging in the house, she must 
go out for the preservation of her life. Rut the 
general rule is obedience, & wilful disobedience is a 
sufficient ground for dismissal (Alderson, B.), 

(3) The contract between tiio master a 
domestic servant is a contract to serve for a year, 
the service to be determined by a month’s warning 
or by payment of a month’s wages (PAiuofl, B.). — 
Turner v. Mason (1845), 14 M. & W. 112 ; 2 
Dow. & L. 898 ; 14 L. J. Ex. 311 ; 6 L. T. O. S. 
97; 153E. li. 411. 

AnnotaiimiH : — Aa to (1) Refd. Tlionipson r. Brillnh Beniu 

Motor Lorries (1917), 33 T. L. K. 187. Generally, Refd. 

lirittttiu r. L. & N. W. lly. (1857), 21 J. P, Jo. UU, 


464. .] — Harris v. Colley (1840), 7 L. T. 

O. 8. 89, 188. 

465. .] — Lillby V . Blwin, No. 813, post . 

Justifiable grounds for disobedience .] — See 

Sect. 2, sub-sect. 11, A. (d) iv., post. 

ii. What Amourds to Disobedience. 

466. Question for jury.] — Primd faeie, the 
construction of written documents is for the 
judge ; but, where it is shown by extrinsic evi- 
dence that the terms are ambiguous, evidence is 
admissible to explain the ambiguity ; & then it 
is for the jury to say in which sense the ambiguous 
expressions were used. A. was engaged by B. as 
clerk, uuder a contract for liiring for two years, 
to conduct the business of a shipping agent at 
Southampton. In the course of such employ, 
it was the duty of A. to pay freight, dock-dues, etc., 
to meet which B. remitted the necessary funds. 

A. wrote to B. for a remittance of £140 inclosing 
an account of the purposes for which it was 
required, one of them being the payment of £30 
for salary due to himself. Ten days afterwards, 

B. sent A. £100 inclosed in a letter directing him 
to apply the money for business purposes; A. 
having appropriated £30 of the money in satis- 
faction of his salary, B. discharged him. In 
assumpsit by A. against B. for breach of the con- 
tract of hiring, B. pleaded a plea justifying the 
discharge of A. on the ground of his having wrong- 
fully & improperly misappropriated the money 
remitted, & wrongfully & improperly disobeyed 

B. ’s orders to apply the money to business pur- 
poses. Tlie judge left it to the jury to say whether 
plaintiff had been guilty of any wrongful & 
improper misappropriation of the moneys entrusted 
to him by deft., or of any wrongful or improper 
disobedience of orders: — Held: (1) this was a 
proi^cr direction ; & the judge was not bound to 
tell the jury that it was not necessary, to justify 
the dismissal of i)ltf., that he should have been 
guilty of any moral delinquency ; (2) in awarding 
a sum equal to twelve months’ salary, pltf. having 
been discharged after about one quarter’s ser- 
vice, the jury had not given excessive damages. — 
Smith v. Thompson (1849), 8 0. B. 44 ; 18 L. J. 

C. P.314; 137E. R. 424. 

Annotatiorts : — As (1) Rofd. Horton v. McMurtiy (18G0), 

5 H. & N. 667. As to (2) Consd. AddiH t. Gramophono Co., 
[19091 A. C. 488. Generally, Mentd. Stuoley v. Baily 
(1862), 1 H. & 0. 405 ; Bonk of Now Zealand v. Simpson, 
[1900J A. C. 182. 

467. .] — Pltf, who was known to be acting 

in the capacity of a lace-buyer, was engaged by 
deft., a lace-dealer, under the following memo- 
rendum : — M. agre^es to engage P. for the term of 
three years from Monday, Aug. 15, 1859, at the 
yearly salary of £500, payable monthly. P. to 
give the whole of his services, & to be ^vised & 
guided by M. if necessary. In an action by P. 
against M. for a wrongful dismissal pending the 
term on the alleged ground of disobedience of 


innocent. — Kklmak v. Soupkn (1902), 

2 S. R. N. S. W. 348 ; 19 N. S. W. W. N. 
235.— AUS. 

461 il. .] — Ildd: resp. was guilty 

of iiiiscouduct in that lie wilfully 
disobeyed the reasonablo orders given 
by the co., & the co. was justified in 
dismissing the resp. — Colue Coal Co. 
r. WujjON (1919), 21 W, A. L. R. 75.— 
AUS. 

461 iii. .] — A servant who has 

been guilty of deliberate disobedience 
to lawful orders may be discharged ; 
& in snob a case it was not necessary 
to prove that a loss resulted from the 
disobedience. — Y ounoabh v. Sas- 

katchewan Enqinb Co. (1911), 16 « 


W. L. R. 268; 4 Saak. L. R. 63— CAN. 

461 iv. .] — ^A .single deliberate 

act of disobedience of a particular 
order given in a particular matter, in 
such manner ns to indicate an Intention 
to defy thu authority of the master, 
warrants the instant dismissal of a 
servant. — (Xjxxell v. Uisbokne Times 
Co., Ltd. (1909), 28 N. Z. L. R. 299.— 
N.Z. 

461 V. .] — llild : a master was 

justified ill dismissiug a farm servant 
for refusing oliedicnce to a reasonable 
order, although not strictly relating 
to the description of labour in whicli 
he was gcuciully employed on the 
farm.— Wilson v. Simson (1844), 6 


Dunl. (Ct. of Scss.) 1256 ; 16 Sc. Jur. 
549.~SC0T. 

461 vl. .] — ^Tho dismissal of a 

servant is justified by refusal to disobey 
lawful orders. — Reld v. Scott, Thom- 
son & Co. (1863), 3 Hyde, 172.— IND 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (d) ii. 


466 i. Question for iury.] — Sidey v. 
WiLLSALLKN (1897), 18 N. S. W. L. R. 
341 ; 14 N. S. W. W. N. 54.— AUS. 


466 il. .] — Bkwkll V. Wheat 

City Flour Co. (Man.) (1908), 8 
W. L. R. 273 .— can. 
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Sect, 2. — Termination: Sub-aeci, 11, A. (d) ii.,iii. 
cfc It?., <£? (e).] 

lawful orders : — Held : evidence was admisBible 
to show the capacity in which pltf. was engaged, 
viz. as “ lace-buyer ** ; & it was properly left to 
the jury to say whether or not the orders which he 
was alleged to have disobeyed were such as a 
person in that position was bound to obey. — 
rracB V. Mouat (1862), 11 0. B. N. S. 608 ; 142 
B. B. 806. 

Annotation : — ^Mentd. Krcll v. Honry, [1003] 2 K. H. 740. 

468. Must be wilful disobedience.] — Callo v, 
Bbounckeb, No. 633, post, 

469. Of lawful order.] — Tubnbb. v. 

Mason, No. 463, ante. 

470. .]— Pbic® V. Mouat, No. 407, 

ante. 

471. Refusal to go to employer — Railway 
engineer.] — Pltf., a civil engineer, was employed 
by deft., a railway contractor, as resident engineer 
on one of deft.’s railways, at a salary, subject to 
three months’ notice on either side. Pltf. alleged 
that it was undei'stood between them that he 
should be at liberty to occupy liis time in other 
business besides that of deft., but this was denied 
by deft. Pltf. came up to London twice at request 
of deft, on business between them, & on each 
occasion deft, paid pltf. his travelling expenses 
just before he set off to return. Deft, telegraphed 
& wrote to pltf. to come up a third time, when 

g ltf. answered first by telegraph that i le message 
ad come too late for him to go on the day deft, 
required him, then by letter, “ I am sorry that at 
present I cannot comply with your wishes as I am 
too much engaged in preparing for the action I 
have brought against the railway co. At the latter 
end of the week I shall have pleasure in attending 
your wishes.” Deft, in answer, after alluding to 
this telegram & letter, wrote, “ I have therefore 
to roquet you to take notice that your engage- 
ment with me terminated on the above-named 
Aug. 2, the date of pltf.’s letter, & that I shall not 
consider any salary due to you under our agree- 
ment beyond tliat date.” In reply, pltf. wrote, 
“ Had you sent me the necessary funds to carry out 
your instructions, I slrould at once have attended 
to them,” In an action for wrongful dismissal, 
& work & materials, to which deft, pleaded a 
ju^ification & an inspectorship-deed: — Held: 
this was a wilful & inexcusable disobedience on the 
part of pltf. of deft.’s law'ful order. — M oiiqan v. 
Savin (1867), 16 L.T. 457. 

472. Breach of rules- -Assistant schoolmaster.]— 
Hallwaed V. Snell (1886), 2 T. L. R. 836. 

473. Rules of colliery.] — Coal Mines 

Regulation Act, 1887 (c. 58), s. 12, does not pi*e- 
clude an owner from dismissing a collier, who, 
contrary to express instructions, continues to 
send up an undue proportion of dust. — C ’iiell v. 
Haix & Boardman (1800), 12 T. L. R. 408, 
D. C. 

Refusal to work.]- See Sub-sect. 11, A. (d) iii., 
post. 


iii. Refusal to Work. 

474. Justifiable ground for dismissal.] — Pltf., 

a seaman, declared against a shipowner on an 
agreement, under 5 & 6 Will. 4, c. 18, ss. 2, 3, 
to employ pltf. as carpenter’s mate of a vessel 
during a south sea voyage, & to pay him, by way 
of wages, on discharge & sale of the cargo, a stated 
proportion of the net proceeds : breach, that 
deft, wrongfully discharged pltf. before the end 
of the voyage, whereby his wages were lost. Plea : 
that it was by the agreement stipulated that pltf. 
should not cause disobedience of orders or mutiny 
on board the sMp, & that tlie wages should not 
be due unless pltf. should have well & truly per- 
formed the voyage according to the agreement : 
that, during the voyage, the master died, where- 
upon S., the first mate, became & was & exercised 
the duties of master till the completion of the 
voyage ; & that pltf., afterwards & during the 
voyage, refused to perform his duty as carpenter’s 
mate, though commanded by 8. so to do, & 
mutinously refused to proceed on the voyage, & 
tried to excite mutiny & disobedience ; wherefore 
deft, ^charged pltf. Replication, that, although 
S. became & was & exercised the duties as master 
on board the ship in manner, etc., nevertheless, 
etc., de injuria sua absque residuo cauacc. Issue 
thereon. On the trial it appeait^d that 8. was a 
foreigner, disqualified to command the vessel 
by 3 4 Will. 4, c. 54, s. 16 : that 8. after taking 

the command, required the crew to sign a fresh 
agreement with himself : & tliat pltf. & others 
refused, & refused also to do duty on board the 
sliip unless in taking her to an English port ; — 
Held : pltf., having admitted, by his replication, 
that 8. was master, could not, under such allega- 
tion de injuria^ etc., offer evidence of his dis- 
qualification ; & the refusal to navigate the ship 
unless to an English poii was mutiny against the 
master de facto, & bore out the justification. — 
Renno V. Bennett (1842), 3 Q. B, 768 ; 3 Gal, 
& Dav. 54 ; 12 L. J. Q. B. 17 ; 6 Jur. 092 ; 114 
E. R. 702. 

475. .] — The messman of a regiment 

having once distinctly refused to serve up dinner 
until threatened with arrest : — Held : rightly 
dismissed, although it was in a moment of irrita- 
tion, & next day followed by an apology. The 
mess committee having been changed, & the dis- 
mi^al being by the new committee, aemble, the 
action was not maintainable. — C hurchward v. 
Chambers (1860), 2 E. & h\ 229, N. P. 

476. ,] — Beale v. Great Western By. 

Co. (1901), 17 T. L. R. 450, D. C. 

477. .] — Parkin v. South Hbtton Coal 

Co., No. 667, post. 

478. Husband & wife hired together — Refusal 
by wife — Whether justification for dismissal of 
both.] — In an action of aaaumpsit for wrongfully 
discharging pltf. & his wife from the service of 
deft., into which they had entered as dyers, deft, 
pleaded in justification that the wife of pltf. 
obstinately refused to work for deft, in the capacity 
agreed on : — Held : bad on general demuri'er. — 


Mufd be wiljul disobedience— 
Of lawful order.}— Wilful dJsobedlono 
by an employee of a lawful order o 
his employer is not a ground for die 
mJss^ unless the disobedience is of sue 
a nature that it amountH to a ronunclG 
tion of the coutract. — Adami v. Maiso 
Db Luxb. Ltd. (1924), 35 O. L. li 
143; [1925] V. L. R. H7,— AUS. 

d. Sending 8dlicitor*8 letter to en 
(1905), 

O. W. R. 174 ; 0 O. L. R. 102.— CAN. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (d) iii. 

474 i. Justifiable ground for dis- 
miwoZ.]— A llkn V, Railways Comu. 
(1900, 8 W. A. L. R. 178.— AUS. 

474 il. .] — ^It is a roosonablo 

request to ask a fishery servant who is 
sliippod as a liand in a boat, or any- 
thing olse in his power for the good of 
the voyago,** to go as a hand in a boat 
with provisions to the scene of a wreck ; 
his refusal to obey will justify his 


dismissal. — L axeman v. Goodbu)CIU 
(1857), 4 Nfld. L. R. 181.— NFLD. 

474 Iii, .] — CoBTZEE o. Argus 

Printing & PuuusmNU Co., [1914] 
0. P. D. 749.— S. AF. 

474 iv. .] — It is not evorj' act of 

insubordination or disobedienco that 
^vill Justify the summary dismissal by 
an employer of his servant. 7'here 
must be a deliberate & serious refusal 
to obey an order. — Moonian v. Bal- 
moral Hotel (1925), 46 N. L. R. 215. 

S. AF* 
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Jacquot V . Botjbba (1839), 7 Dowl. 348 ; 3 Jup. 
770. 

iv. Justifiable Grounds for Disobedience. 

479. Apprehension of personal danger.] — The 
serv^t is not bound to risk his safety in the 
service of his master, & may, if he thinks fit, 
decline any service in which he reasonably appre- 
hends injury to himself (Lord Abinoeb, O.B.). — 
Pkiestlby V. Fowlesr (1837), 3 M. & W. 1 ; Murp. 
&H. 306; 7L. J. Ex. 42; lJur. 987 ; 160 B. B. 
1030. ! 

Annotations : — Coiisd. Wiggott v. Fox (1856), 11 Exch. 832 ; 
Woodley v. Met. Dist. Ky. (1877), 2 Ex. D. 384. Befd. 
Brown v, Mallett (1848), 5 C. B. 509 ; Hutchinson v. 
York, Newcastle & Berwick Ry. (1850), 6 Exch. 343 ; 
Wlgmore v. Jay (1860), 5 Exch. 354 ; Seymour u. Maddox 
(1861), 16 L. T. O. S. 387 ; Couch o. Steel (1864), 3 E. & B. 
402 ; Southoote v, Stanley (1856), 1 H. & N. 247 ; Dynen 
V, Leach (1857), 26 L. J. Ex. 221 ; Scott v. Manchester 
Coron. (1857), 26 L. J. Ex. 132 ; Bartonshlll Coal Co. v. 
Mo(iuire (1858), 31 L. T. O. S. 258 ; BartonahlU Coal Co. 
V, Reid (1858), 31 L. T. O. S. 256 ; Voae u. L. & Y. Ry. 
(1858), 2 H. & N. 728 ; Mollors v. Shaw (1861), 1 B. & S. 
437 : Riley v. Baxendalo (1861), 6 H. & N. 445 ; Searle 
V. Lindsay (1861), 11 C. B. N. S. 429 ; Clarke v. Holmes 
(1862), 7 H. & N. 937 : Waller v. S. E. Ry. (1863), 2 H. & C. 
102 ; Lovegrove u. L. B. Sc S. C. Ry., Gallagher v. PBier 

5 1864), 16 G. B. N. S. 669 ; Morgan v. Vale of Neath Ry. 
1865), 14 W. R. 144; Tunney u. Mid. Ry. (1866), 

A. R. 1 O. P. 291 ; Hooy u. Dublin & Belfast Ry. (1870), 
18 W. R. 930 ; Fowler u. Lock (1872), L. R. 7 C. P. 272 : 
Tumor V. G. E. Ry. (1875), 33 L. T. 43J ; Lovell u. Howell 
(1876), 1 C. P. D. 161 ; Rourke e. White Moss Colliery 
Co. (1876), 1 C. P. D. 556 ; Swalnson u. N. B. Ry. (1878), 

3 Ex. D. 341 ; Gibbs u. G. W. Ry. (1883), 11 Q. B. D. 22 ; 
Murphy v. Wilson (1883), 52 L. J. Q. B. 624 ; GHfUths 
u. London & St. Hathariue Docks Co. (1884), 13 (j. B. D. 
259 ; Thomas e. Quartermolne (1887), 18 Q. B. D. 685 ; 
Johnson v. Lindsay, [1891] A. C. 371 ; Hedley «. Pinkney 
S.S. Co., [1892] 1 Q. B. 58 ; Marley v. Osborn (1894), 10 
T. L. R. 388 : Groves u. Wimbomo, [1898] 2 Q. B. 402 ; 
Tozeland «. West Ham Union Grdns., [1906] 1 K. B. 538 ; 
Young u. Hoffmann Manufacturing Co., [1907] 2 K. B. | 
646 ; Coldrick v. Partridge, Jones, 11910] A. C. 77 ; Lees 
V. Dunkerlcy, [1911] A. O. 6 ; Heasmer t>. Pickfords 
(1920), 36 T. L. R. 818. Mentd. Metcalfe u. Hethcrlngton 
(1855), 11 Exch. 257 ; Bland v. Ross. The Julia (1860), 
14 Moo. P. 0. 0. 210 : Bamford e. Tumloy (1862), 3 B. & S. 
66 ; Griffiths v, Dudley (1882), 9 Q. B. D. 357 ; The Petrel, 
[1893] P. 320 ; WatWns v. Naval Colliery Co. (1912), 107 
L. T. 321 ; CJole u. Do Traflord (No. 2), [1918] 2 K. B. 
523 ; Baker v. James, [1921] 2 K. B. 674. 

480. .] — Turner v. Mason, No. 4(53, ante, 

481. .J — WiGGBTT V, Fox, No. 8(5, ante. 

482. Infectious disease in master’s house.] — 

Turner v. Mason, No. 463, ante. 

Right of servant to determine contract of service.] 
— See Sub -sect. 12, poet. 

(c) Illness. 

483. Whether justification for dismissal — ^Tem- 
porary illness.] — Pltf., by agreement in writing, 
agreed to serve deft, for the term of ten years in 
the capacity of a brewer : in consideration of the 
premises, & of the due, full 6c complete service ” 
of pltf. “ as aforesaid,” deft, agreed to pay pltf. 
£20 on execution of the agreement, to fumi^ him 
with a house 6c coals ” during the whole of the 
said term of ten years,” & to pay liim ” the weekly 
sum of £2 10«. during the said term of ten years.” 
Pltf. entered into deft.*s service under the agree- 
ment. Some years afterwards, pltf. fell ill, & was 
unable to attend personally to business ; but during 
that time he instructed deft., at deft.’s request, 
in the art of brewing. Deft, refused to pay pltf, 
his wages for the period during which he had been 


HI, but retained him in the service ; after he 
was able to attend again personally to business, 
paid him as before under the agreement. To an 
action by pltf. to recover wages for the period 
during which he had been ill, deft, pleaded that 
pltf. was not, during any part of the time for 
wWch such wages were claimed, ready & willing 
or able to render, 6c did not in fact during any part 
of such time render, the agreed or any service : — 
Held: the averment that pltf. was not ready 6c 
willing, etc., was not supported by his physical 
inability, for a time only, 6c not through his own 
default, to attend personally to the business ; 6c 
the contract not having been rescinded, deft, was 
not entitled to suspend the weekly payments 
during that time ; & pltf. was therefore entitled 
to a verdict. 

If pltf., from unskilfulness, had been wholly in- 
competent to brew, or by the visitation of God 
ho had become from paralysis or any other bodily 
illness permanently incompetent to act in the 
capacity of brewer for deft., we think that deft, 
might have determined the contract.^ He could 
not be considered incompetent by illness of a 
temporary nature ; but if he had been struck 
with disease so that he could never be expected to 
return to his work, we think deft, ought to have 
dismissed him 6c employed another brewer in his 
stead (Lord Campbell, C.J.).— Cuckson v. 
Stones (1858), 1 E. & E. 248 ; 28 L. J. Q. B. 25 ; 
32 L. T. O. S. 242 ; 5 Jur. N. S. 337 ; 7 W. R. 134 ; 
120 E. R. 902. 

Annotations: — Apld. K v. BastJtoii (187^8), 38 L. T. 

38 ; Warren v. Whlttlnfirham (1902), 18 T. L. R. 508. 
Distd. Niblett v. Mid. Ry. (1906), 23 T. L. R. 240. Consd. 
Storey v. Fulham Steel Works Co. (1907 ), 23 T. L. K. 300. 
Apld. Warburton v. Co-op. Wholoacde Soo., [1917] 1 K. B. 
663. Reid. LoatoB v. Maple (1903), 88 L. T. 288 ; Nord- 
man e. Rayncr & SturtcoH (1916), 3.1 T. L. R. 87 : Price 
V. Guest, Keen & NottleXolds, [1917] 1 K. B. 780 ;^Bro\vn- 
ing V. Orumlin Valley ColllcrlcB, [1926] 1 K. B. 622. 

484 , ,_,] — A. enters the service of B. 

& is ill & cannot perform Ids work. No action 
will lie against him ; but B. may hire^ fresh 
servant 6c not wait his recovery, & if his illne^ 
would put an end, in a business sense, to their 
business engagement 6c would frustrate the object 
of that engagement : a short illness would not 
suilice, if consistent with the object they had in 
view (Bramwell, B.). — Jackson v. Union 
Marine Insurance Co. (1874), L. R. 10 C. P. 125 ; 
44 L. J. C. P. 27 ; 31 L. T. 789 ; 23 W. R. 169 ; 
2 Asx)* M. L. 0. 436, Ex. Ch. 

Annotations Apld. Storey v. Fulham Stool Works Co. 
(1907), 24 T. L. R. 89. Befd. Poussard v. Spiers (1876), 
1 Q. B. D. 410. Mentd. Do WoR v. Archanwl Baiik & 
Insoe. (1874), L. R. 9 Q. B. 451 ; Hudson v. HUl (1874), 
43 L. J. C. P. 273 ; King v. Parker (1876), 34 L. T. 887 ; 
Dahl V. Nelson, Donkin (1880), 6 App. CJas. 38 ; Inman 
S.S. Co. V. Bisohofl (1882), 7 App. Cos. 670 ; Bush v. 


Bensaudo v. Thames & Mersey Marino Insce. (1896), 
75 L. T. 155 ; Carlton S.S. Co. v. Castle Mail I'aokets Co. 

1.0 T rn oil! . .. Otnlo /XT.. 9 flnTTI . 


writers' Assocn., [1900] 2 Q. B. 402 ; Manchester LinoM 
rBritoh sc Foreign Mirtao Insoe. (1901), 18 T. L. K. 183 ; 
Heme Bay Steoui Boat Co. v. Hutton, [1^3] 2 K. B. 08J ; 
Krell V. Henry, [1903] 2 K. B. 740 ; Be Carver & Sassoon 
(1911), 17 Corn. Oas. 59 ; Dunford v. CJia Auon. MariUma 
Union (1911), 104 L. T. 811 ; Emblrlcos v. Hold, [1914] 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (d) iv. 

e. Servant too ill to obey order.} — 
A muster is not justihod in dismissing 
a servant for refusal to obey an order 
to do certain work if the state of tho 
servant's health Is such that he is not 
fit to do the work. — ^MicnAun v. Stroo- 
BANT8 (Sask.), [1919] 3 W. W. R. 46. 
* — -CAN* 


i. Refusal to do work outside scope 
of emplovmenl.y--CooK v. Stabb 5c 
RociiJi (1888), 7 Nfid. L. R. 240,— 

MFLD. 

g . .] — Moffat ®. Boothby 

(1884), HR. (Ct. of Sees.) 601 ; 21 
&. L. R. 342.— SCOT. 

h. ^.I — servant may rightly 

refuse to do work which does not come 
witldn the scope of the duties he has 


undertaken to perform. — O atkn v. 
Bkntwitth & Lichtenstein, [1903] 
T. H. 118.— S. AF. 

PART IV. SECT. 2, SUB-SECT. 11. 

A. (e). 

483 i. Whether justificalion for dis- 
missal — Temporary xUness .} — ^Manbon 
V. Downib (1886), 12 R. (Ct. of Sess.) 
1103 ; 22 So. L. It. 741.— SCOT. 
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Mas ter and Servant. 


Seal, 2. — Termination: Stib-aect. 11, A. (e), (/) 

ig) i»] 

3 K. B. 45 ; Porter r. Tottenham U. C., [1915] 1 K. B. 
776 ; Smith, CJonoy & Barrett v. Becker, Gray (1915), 
112L.T.914; Horlock t>. Beal. [1910] 1A.C.486; Letaton 
Gas Ck). V. Loiston-cum-Sizewell U. C., [1916] 2 K. B. 4^ ; 
Millar V, Taylor, [1916] 1 K. B. 402 ; Tamplin S.S. Co. 
r. Anglo-Mexlcaii Petroleum Products Co., [1916] 2 A. C. 
397 : Heilprers e. Cambrian Steam Navigation Co. (1917). 
33 T. L. K. 348 ; Invorklp S.S. Co. v. Bunge, [1917] 2 
K. B. 193 ; Scottish Navigation Co. v. Souter. AdTniralty 
Shlp^ng Co. V. Weiduer, Hopkins, [1917] 1 K. B. 222 ; 
Blackburn Bobbin Co. o. Allen, [1918] 2 K. B. 467 ; 
Countess ot Warwick S.S. Co. v. Nickel Soc. Anon., Anglo- 
Northern Trading Co. v. Emlyn Jones & Williams, |1918] 
1 K. B. 372 ; Metropolitan Water Board v. Pick, Koit. 

B A. C. 11 9 ; Naylor, Bonzon v. Kraiiilsche Industrio- 
achaft, 11918] 1 K. B. 331 ; Akt. Ollvebank r. Dansk 
Svovlsyro Fabrik, [1919] 2 K. B. 162; Bank Lino e. 
Capol, [1919] A. C. 435 ; (^omptoir Commercial Anversoih 
o. Power, [1920] 1 K. B. 868 ; Larriiiaga v. Soc. Franco- 
Amoricaino des Phosphates de Medulla (1923), 92 L. J. 
K. B. 455 ; Hlrjl Mulji v. Choong Yue S.S. Co.. [1926] 
A. C. 497. 

485. Permanent incapacity.] — Cuckson 

V. Stones, No. 4H3, ante. 

486. Illness frustrating object of engage- 

ment.] — Jackson v. Union Marine Insurance 
Co., No. 4S4, ante. 

Whether contract dissolved.] — See Contractt, 
Vol. XII., pp. 377, 378, Nos. 3115-3124. 

Insanity of servant.] — See Sub-scct. 4, ante. 

if) Incompelency. 

487. Jusiiflable ground for dismissal.] — When 
a skilled labourer, aitisan, or artist is employed, 
there is on his pai4 an implied warranty that he is 
of skill reasonably competent to the task he under- 
takes. 

Misconduct in a servant is ... a justification 
of a discharge. The failure to afford the requisite 
skill which had been expi’essly or impliedly 
promised, is a breach of l<jgal duty, & therefore 
misconduct (WiiXES, J.). — IJarmek v. Cornelius 
(1858), 5 C. 11. N. 8. 23(i ; 28 L. J. O. P. 85 ; 32 
L. T. O. 8. 02 ; 22 J. P. 724 ; 4 Jur. N. 8. 1110 ; 0 
W. 11. 740; 141 E.K.04. 

AmwiaiUmn : — Beid. (kuiksoii p. .StoiiOF (1858), 1 E. & E. 
248. Mentd. Androwos v, Garut.in (1861), 19 C. B. S. 

444. 

488. .]— Cuckson v. Stones, No. 483, 

ante. 

489. .J— 8EAR1J2 V. PiDLEY, No. 081, post. 

.]--i8ec, further. Agency, Vol. I., pp. 643, 

602, Nos. 1001, 3011. 

490. Not temporary inefficiency — Unless going 
to root of contract.] — Harley v. Henderson 
(1884), Times, Feb. 18, 10. 

491. Genuine dissatisfaction of employer — 


Though no good gro unds — Contract to serve to em- 
ployer’s satisfaction.] — By an agreement in writing 
defts. engaged pltf. as shop superintendent. 
The agreement provided that the engagement 
should be for one year, subject to pltf.’s carrying 
out his duties to the satisfaction of the directors. 
Before the expiration of the year defts. dismissed 
pltf. on the ground that he had not carried out his 
duties satisfactorily. In an action brought by 
pltf. to recover damages for wrongful dismissal 
the jury found that defts. were genuinely dis- 
satisfied with pltf.’s discharge of his duties ; but 
that they had no good grounds for such dissatis- 
faction. The county ct. judge entered judgment 
for defts. : — Held : upon the findings of the jury 
judgment was properly entered for defts., inasmuch 
as genuine dissatisfaction was sufficient to entitle 
them to terminate the agreement, & their reasons 
for such dissatisfaction were immaterial. — Higgle 
V. Ogston Motor Co. (1915), 84 L. J. K. B. 2165 ; 
112 L. T. 1029, 1). 0. 

(g) Misco^idud. 
i. In General. 

492. Justifiable ground for dismissal.] — Bee- 
ston V. COLLYER, No. 277, ante. 

493. ,j — Wise v. Wilson, No. 542, post. 

494. .] — Harmer V. Cornelius, No. 

487, ante. 

495. .] — By an agreement in writing deft. 

engaged pltf., who was of full age, as an improver 
to the trade of watch repairing, undertook to 
teach pltf. or cause him to be taught for two years. 
Pltf. paid a premium & was paid a weekly wage & 
undertook to employ himself industriously & to 
the best of his abilities. The agroement also 
provided that pltf. should work the weekly 
standard hours, & that any short time occasioned 
by pltf. either by sickness or any other cause 
should be deducted from his weekly wage in pro- 
portion to the loss of time, & that any overtime 
worked should be paid for in the same ratio. 
Pltf. having been dLsmissed for gi^oss misconduct 
during the currency of the agreement, sued deft, 
for damages for broach of contract ; — Held : on 
the construction of the agreement, it was not a 
contract of appronticeship, & deft, was entitled to 
dismiss pltf. — James v. Krauth (1010), 26 T. L. 11. 
240, H. C. 

496. .] — He Rubel Bronze &; Metal Co. 

& Vos, No. 782, post. 

497. Whether knowledge of master 

essential.] — Bidgway v. Hungerfobd Market 
Co,, No. 510, post. 


485 i. Pennatuni inraintcUy .} — 

Where u cotitmct for service provided 
that it could be terminated by either 
party ^riving the other a mouth *8 
notice thui*ofor or by Uk? employer 
payiTifT or the oiiiploycM?! forfeitiug: a 
month’s waifes HtW ; illness of the 
omjjloyeo by which lie is permanently 
ino^pocitated from porfonnlngr his 
service would itself teminat^ the 
contract.—] )ARTMOUTii Fekky Com- 
( 1«01). 34 8. C. IL 

OVD. — CAN. 

PART IV. SECT. 2, SUB-SECT. 11,— 
A. (f). 

^ 71 . Justifiable yrmind far dis- 
mtMoi.]— A servant hiring for the 
perforniance of specilled duties 
Impliedly warrants that lie is possessed 
of the i*oqulslU) skill, & if ho have it 
dismissed.— F exkkon 
o. O'Keefe ( 1884), 2 Man, L. R. 40.— 
GAN. 

/ . TTT* J — Pabsons v. Chandler 

(1900), 1 E. L. R. 176.— CAN. 

487 iil. — .] — ALLCBOPT e. AnAwa 


(1907), 27 C. L. T. 239 ; 38 fc>. C. R. 
365.— CAN. 

487 iv. ,}—IIcld: the circum- 

stances of the case jnstihed the 
dischai'ge, the employment being an 
important one & the result of the same 
Isdng a heavy financial loss duo chiefly 
to the incompotciice of pltf. — B abii- 
FORTIl V. I'liOVINClAL S'lTSKL (^O., IjTD. 

(1913), 24 O. W. K. 334 ; 4 O. W. N. 
1010 ; 10 D. L. K. 187.— CAN. 

487 V. .] — Unskilfulness in a 

servant Is no ground lor dismissal unless 
it amounts to absolute incompetence. 
— Williams v. Great EAsraiw Hotel 
Co. (1864), Cor. 76; 2 Hyde, 166.— 
IND. 

491 1. Genuine dissatisfaetion of 
employer — I'iiouyh no good grounds — 
Contract to serve to employer’s satis- 
faction.'l — Pltf. was appointed by deft. 
CO. “ subject to satisfactory service ** : 
— Held : In an action lor damans for 
wrongful dismissal, the question for the 
jury was whether defts. ^dissatisfaction 
was honestly entertained. — Connolly 
V. The Labor Daily, Ltd. (1926), 25 


S. R. N. S. VV. 398 ; 42 N. 8, W. W\ Js. 
109.— AUS. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) i. 

4971. Justifiable ground for dis- 
missal — Whether knowledge of master 
essential .] — Improper acts of a servant 
previous to his dismlsHal, but unknown 
at the time of dismissal, justify ttie 
dismissal, though occurring long before. 
— Goby v. Gordon Ironbideb & Fares 
Co. (1910), 16 W. L. H. 258.— CAN. 

497 ii. .] — A master cannot 

plead, in justification of the sunmiar^' 
dismissal ot his servant, a cause the 
cxistcnco of which was unknown to 
Idiu at the time of such dismissal. — 
Debarhee e. JouoUET (1874), 6 N. W. 
130.— IND. 

497 iii. .] — In an action for 

damages for wi*ongful dlsndssal a plea 
of justification can be supported on 
facts which were in existence at the 
time of the dismissal, but which were 
only ascertained subsequently by the 
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Part IV —Duration and Termination of Contract. 


408. .] — CuesoNS V. Skinnbb, No. 

505, post, 

499 . — j — (Ij A knowledge of a servant’s 

misconduct is not essential to justify bis dis- 
missal. 

(2) Wherever pltf. has anything to prove, either 
to obtain a verdict or to asceitain the amount of 
damages, he has the right to begin, although in 
form the affirmative of the issues be upon deft. — 
Mercer v. Whall (1845), 5 Q. B. 447 ; 1 New 
Tract. Cas. 24(5 ; 14 L. J. Q. B. 267 ; 5 L. T. O. S. 
304 ; 9 Jur. 676 ; 114 E. B. 1318. 

Anmdaiimis : — As to (1) Be!d. Lomax tJ. Ardlng (185.5). 

10 Exch. 734 ; PhilpH v, Clift (1859), 28 L. J. Ex. 153 ; 

Ra™ond v. Minton (1866), L. R. 1 Exch. 244. As to 

(2) Befd. Cannam v. Farmer (1849), 3 Exch. 698. 

500. — - — .] — (1) If an employer dis- 
charge his servant, & at the time of tbe discharge 
a good cause of discharge in fact exists, the 
employer is justified in discharging the servant, 
although at the time of the discharge the employer 
did not know of that cause. 

_ (2 ) If a traveller receive part of a bill due to 
his employer in cash, &> set off the residue against 
a debt due fi*om liimself to the debtor, &> after- 
wards render to his employer an account of the 
ca^, but omit to mention the set-off. Semhle : 
this would not be a good ground of discliai'ge unless 
it were done fraudulently & wilfully. — W illets 
V. Green (1850), 3 Car. & Kir. 59. 

501. ,1 — Spotswood V. Barrow, No. 

530, post, 

502. — ^ .1 — The promot(»r of pltf. co. 

agreed with deft, that he should be employed as 
managing director of tlie intended co. for five 
years at a yearly salary. By the arts, of assocn. it 
was provided that deft, should be managing 
direcU>r for five years at the yearly salary 
mentioned in the agreement, payable quarterly. 
Afterwards the co. by a written instrument adopted 
the agreement between the promoter & deft. 
l)eft., on bcliaK of the co., contracted for the con- 
struction of certain fishing smacks, &, unknown 
to the CO., kjok a commission from the ship- 
builders on the contract. Several months after- 
wards pltf. co. at an extraordinary meeting passed 
a resolution dismissing deft, from his office on the 
ground of otluir alleged acts of misconduct, which 
they were not able to substantiate in the ai^tion : 
being at that time ignorant of his receipt of the 
commission from tlie shipbuilders. Deft, was a 
shareholder in an ice co. & a fish carrying co., 
which paid, in addition to the ordinary dividends, 
bonuses to sliareholders who were owners of fiHliing 
smacks & who employed the cos. in supplying ice 
& candying for them. Deft, employed these cos. 
in respect of pltfs.’ smacks, & received bonuses as 
if the smacks were his own. I’ltf. co. brought an 
action against deft, for an account of commissions 
& bonuses received by him, Sc for damages for 
alleged breaches of duty ; & deft, counterclaimed 
for wrongful dismissal & for the salary for the 
quarter which had expired before his dismissal : — 
Held: (1) the receipt of a commission from the 
shipbuilding co. was good ground for dismissal, 
although it was not discovered till after the dis- 
missal had taken place ; & although it happened 


several months previously, & might have been an 
isolated act, deft, must account to pltfs. for the 
bonuses received from the ice & carrying cos., 
as they had been paid in respect of pltfs.’ smacks : 
although pltfs. coffid not themselves have received 
the bonuses, not being shareholders of the cos.; 
(2) the contract between pltfs. & deft, was contained 
in the agreement between the promoter Sc deft, as 
adopted by the co., Sc was not modified by the 
aits, of assocn., the salary was consequently pay- 
able yearly Sc not quarterly, &, therefore, deft, 
having been dismissed for misconduct was not 
entitled to any part of the unpaid salary for the 
current yeai‘ of his service. 

(3) It is prejudicial to the interests of the co., 
when a inan whose duty it is to buy at the lowest 
price enters into a bargain which makes it his 
interest to buy at the highest (Fry, Ij.J.). — 
Boston Deep Sea Pishino Sc Ice Co. v. Ansell 
( 1888), 39 Ch. D. 339 ; 69 L. T. 345, C. A. 

Annotations: — As to (1) Apld. Rhodes v. Macalistor (1923), 

29 (jom. Cos. 19. Refd. Costa Rica Ry. v. Fonvuod, [1901] 

1 Ch. 746; Krskiuo, Oxonford v. Kaclis, [1901] 2 K. R. 

504 ; Swalo «. Ips^vich Tannery (1906), 11 Com. Cas. 88 ; 

Re Farnatiria Demdopment Corpii., fl914] 2 Ch. 271 ; 

Taylor i>. Oakes, Roncoroni (1922), 127 L. T. 267 ; Adams 
1 r. Moiifau, 11923] 2 K. B. 234. As to (2) Refd. Hoaloy v, 

Soc. Anon. Francaiso Rubastlo, fl917] 1 K. B. 946. 

Generally, Refd. General Billpostliif; C^o. v. Atkinson. 

! 11908] 1 (]h. 537 ; Federal Supply & Cold SUtraee Co. of 

I South Africa v. Angehrn & Piel (1910), 80 L. J. P. C. 1. 

I 503. Degree of misconduct — No fixed rule of 
law — Question for Jury.]— Clouston Sc Co., Ltd. 
V, CoRiiY, No. 509, post. 

504. Dismissal on other grounds — Misconduct a 
defence to action.] — Bailue r. Kell, No. 526, 
post, 

505. When known to master at time 

of dismissal.] — (1) To an action against deft®., 
proprietors of a cotton manufactory, for refusing 
to employ pltf. as manager pm’suani to agreement, 
Sc discharging him from their service before the 
period mentioned in the agi*eement ; deft®, pleaded 
that pltf. so >vrongfully, disobediently, Sc unskil- 
fully conducted liimself as such manager, that 
they, defts., suffert^d & sustained great loss, to 
wit, to the amount of £1 ,000, etc. : — Held : in 
order to suppoH such a plea, it was necessary to 
show, not only disobedience, but such disobedience 
as occasioned .a loss, Sc there being no evidence of 
any loss, that the plea was not supported. 

(2) Where there lias been disobedience, or an 
act of misconduct by a servant, known to the 
mast«?r at the time he discliarges him, although 
the master does not mention that as the precise 
ground of discliarge, ho may afterwards, by show- 
ing that the fact existed, & that he knew it, 
justify such discharge. Semhle : it is otherwise 
where the act of misconduct was not known to the 
master at the time of the discharge, as it could not 
then be the cause of it. — O ushons v, Skinner 
(1843), 11 M. & W. 161 ; 12 L. J. Ex. 347 ; 152 
B. R. 758. 

Annotation: — Oencrally, Refd. I’earco v, Foster (1886), 55 

L. .1. li. B. 121. 

506. Time from which dismissal operates — 
Where antecedent misconduct — Not being ground 
of dismissal.] — Pltf. was appointed managing 
director of deft. co. for fifteen years at an annual 


master. — K entuck v. CKN'rmvL Dia- 
mond Mining Co. (1885), 3 H. C. 414. 
— 'S. AF. 

497 iv. .]— Hauptv. Diebei. 

BROTiiEiiS (1888), 5 H. C. 185.— S.AF. 

497 V. .] — Whore cert^ilii 

managing directors of a co. engaged 
under a contract of service bad been 
suspended by the directors, & summarily 
dismissed by the oo., 6c thereupon 


brought uii action for damages for 
wrongful dlsiiiissal against the co. : — 
Held : the co. was entitled to rely 
upon fac’t-s not known to the directors 
at the time of the suponsion, nor to 
tlie shareholders at the time of tlie 
dismissal. — N ourse v. Farmers* Co- 
oi'ERATiVK Co., Ltd. (1905), 19 E. D. C. 
291.— S. AF. 

k. Miacondwt previous to employ- 


meat — I Vhether yroutulH for dismissal. J - 
In an action to recover damages for 
wrongful dismissal It is not ipso faxto 
a Justiflcatioii for the dismissal that 
pltf., in a previous employment by 
another person, was guilty of acts of 
misconduct. — G ordon & Gotch (Aus- 
iitALASiA), Ltd. V. Cox (1923), 31 
C. L. R. 370.— AUS. 

1. Misconduct of an 
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Sect, 2. — Termination: Suh-sed, 11, A, (g) i., I 
ii. <jB? Hi.] I 

salary payable monthly, & it was paid at the end 
of each month down to the end of May, 1915. 
Before that date pltf. had been guilty of miscon- 
duct justiMng dismissal, & in Oct. 1915, he was 
dismi^d, but this misconduct, although suspected, 
was not made the ground of dismissal. Pltf. 
brought an action for wrongful dismissal claiming 
(a) salary for the montlis between May & Oct. 
1916, & (6) damages, & at the trial defts. relied 
on the misconduct wliich took place befoi'e May, 
1916, & on the contention that after that date 
Itf.’s omission to confess his misconduct was a 
reach of liis contract. Tlie jury found that 
the dismissal was justified, & the question of pltf.’s 
right to salary for the months between May & 
Oct. 1916, was left to the judge : — Held : pltf.’s 
right to salary became vested at the end of e^h 
month, his omission to disclose his own misdoing 
was not a breach of contract, & tiie right of defts. 
to determine the contract in Oct. 1915, by reason 
of antecedent misconduct subsequently discovered 
did not entitle them to treat it as determined from 
any date earlici thiin Oct. 1015, therefore pltf. 
was entitled to recover salary for the months 
between May & Oct. 1915. — IIealky v. Soci6t6 
Anonyme Fran(,^aise Hubastic, [19171 1 K. B. 
940 ; 80 L. J. K. B. 1254 ; 117 L. T. 92 ; 33 
T. L, U. 300. 

ii. Conduct Inconsistent with Service, 

607. General rule.] — Pltf. had been employed 
as clerk by defts., who were merchants, for many 
years, & ultimately they agr(3ed to retain him in 
their employment for a term of ten years. Before 
the expiration of that period defts. discovered that 
pltf. had for many years previously been engaged 
in speculating in diffei'ences upon the Stock 
Exchange to the extent of many hundreds of 
thousands of pounds, & the^y theinnipon dismissed 
him fiom their ser^dee : — Held : the dismissal of 
pltf. was justifiable. 

The rule of law is, that where a person has 
entert»d into the position of servant, if ho does 
anything incompatible with the due or faithful 
discharge of his duty to his master, the latter has 
a right to dismiss him. . . . But if a servant is 
guilty of such a crime outside his service os to 
make, & unsafe for a master to keep him in his 
employ, the servant may be dismissed by his 
master ; & if the servant’s conduct is so giossly 
immoral that all reasonable men would say that he 
cannot be trusted, the master may dismiss him (Lord 
Esher. M.K.).— Pearce v, Foster (1886), 17 
Q. B. 1). 636 ; 55 L. .T. Q. B. .306 ; 64 L. T. 664 ; 
51 J. P. 213 ; 34 W. 11. 602 ; 2 T. L. R. 534, 0. A. 

608. ^.] - A servant can only be dismissed 

without notice on account of misconduct so serious 
as to be inconsistent with the continuance of the 
relationship of master & servant. — ^Procter v. 
Bacon (1886), 2 T. L. R. 845. 

609. .] — (1) There is no fixed rule of law 

defining the degree of misconduct which will 
justify dismissal from service. 


(2) It is a question for the jury whether the 
degree of misconduct was inconsistent with the 
fulfilment of the express or implied conditions of 
service, so as to justify dismiss^. 

The judge should not submit any issue to 
them if , in his opinion, no evidence of justification 
has been given. If he submits the issue he 
should direct, guide So assist them; direct, by 
informing them of the nature of the acts which 
as a matter of law would justify dismissed; 
guide, by calling their attention to the matei^ 
facts ; assist, in a manner & to an extent which 
there is no reason to define. 

In an action for wrongful dismissal where a 
plea of justification was substantially set up : — 
Held: the judge was right in submitting the 
issues of fact to the jury ; the verdict for pltf. 
was so unsatisfactory it ought not to be main- 
tained. 

(3) Certainly when the alleged misconduct 
consists of drunkenness there must be considerable 
difficulty in determining the extent or conditions 
of intoxication which will establish a justification 
for dismissal. The intoxication may be habitual 
& gross, & directly interfere with the business 
of the employer or with the ability of the servant 
to render due service. But it may be an isolated 
act committed under circumstances of festivity 
&; in no way connected with or affecting the 
employer’s business. In such a case the question 
whether the misconduct proved establishes the 
right to dismiss the servant must depend upon 
facts — So is a question of fact (Lord James of 
IIbrepobd). — Clouston So Co., Ltd. v . Oorry, 
[1906] A. 0. 122 ; 75 L. J. P. C. 20 ; 93 L. T. 706 ; 
64 W. R. 382 ; 22 T. L. R. 107, P. 0. 

Amwtaiiom to (1) FoUd. Thompson v. British Bema 

Motor Lorries (1917). 33 T. L. R. 187. Oeiicrally, Mentd. 

Skoato V, Slaters. 11914] 2 K. B. 429. 

510, What amounts to — Entering protest on 
minute book — Clerk in employment of company.] — 
(1) A servant, discharged for improper conduct, 
cannot recover any pai“t of the salary cu^nt 
from the last pay day at the time of his dismissal. 
A master, who has dismissed a servant, may justify 
the dismissal by showing that at the time of the 
dismissal ho know the servant to have committed 
an act which justified it : & a jury ought not to 
be asked wliether the master was induced to dis- 
I miss him by that act or by some other cause. A 
clerk employed by a co. to enter proceedings in 
I their minute book, entered on the margin of the 
minute book a protest in his own name against 
a sununons for appointing a successor to himself : 
— Held : a jury were justified in finding this to 
be a sufficient cause of dismissal. 

The master is justified in dismissing him for 
misconduct. So in that case he cannot recover 
pro rata. The act of entering the protest on the 
minute book was inconsistent with his service 
(Coleridge, J.). 

I think the justification would be good, even 
if the fact, existing at the time, were not kno\^ 
to the master. ... I think the existence of the 
justification sufficient whether that was or was not 
the motive of the dismissal (Lord Denman, C.J.)» 


employee justifying dismissal may take 
place before or after the oomincnoo- 
mont of the period of omploymont. — 
DILKS V. POSTMAS DIAMOND I’RoarKOT. 
Ltd., [1921] W. L. D. 4.-H5. AF. ' 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) ii. 

607 1. Oencral ruZe.] — In an action 
for wrongful dismissal, if tho omployoo’s 
conduct Is such as to be clearly in- 


consistent with his duties to his 
employee tho ct. should not leave tho 
justifleatiou of the dismissal to the 
jury, but should nonsuit pltf. — 
Fieldhousb V, Ofpenheibocr & Co. 
(1916), 34 N. Z. L. R. 1104.— N.Z. 

m. What amoufUa to — Speculating 
ofi\> Stock Exchange .} — Prucstman v. 
Bradbtreet (1888), 16 O. R. 658. — 
CAN. 

n. Using information ob- 


tained through employmeni for own 
benefit^} — h. servant is not entitled to 
obtain for himself, by means of in- 
formation acquired by him while 
acting in the employ & on the instruo- 
tlons of his master, a benefit coming 
within the scope of his master's 
business.— May v. Raw & Co. (1881), 
2 N. L. R. 158.— S. AF. 

o. Coachman taking out own 

friends,} — HOd : a mistress was 
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Part IV. — ^Duration and Termination of Contract. 


(2) Pltf. declared that defts., a co., had employed 
him at a quarterly salary ; the minute book of 
his appointment flowed an annual salary only, 
but several quarterly payments were proved, 
no annual one. SenAle : no variance appeared. 

Qw. : whether, if a servant, hired for a year, 
be improperly dismissed in the middle of a year, 
he can sue in aaaumpait for the wages for that year 
or is confined to a special action for an improper 
dismissal. — Ridgway v, Hungerfobd Market 
Co. (1835), 3 Ad. & El. 171 ; 1 Har. & W. 244 ; 
4 Nev. & M. K. B. 797 ; 4 L. J. K. B. 157 ; 111 
B. R. 378. 


to (1) Diatd. Mercer v. Whall (1845), 6 
Q. B. 447. Consd. Pcaroe v. Foster (1886), 34 W. H. 002. 
Held. Cussons y. Skinner (1843), 11 M. He W. 101 ; Lomax 
r. ArtUM (1855), 10 Kxoh. 734 ; Re Rubel Bronze & Metal 
Co. & Vos 11918] I K. n. 315. As to (2) Refd. Bavls v. 


(1922) T ^*6?’ * Taylor v, Oakes, Roncoronl 


511. Drawing bills for salary before due.] — 

Gould v. Webb, No. 558, post. 

512. Speculating on Stock Exchange — 

Confidential clerk.] — Pearce v. Foster, No. 507, 
ante. 


613. Question for Jury.] — Clouston & 

Co., Ltd. v. Corry, No. 509, ante. 


iii. Coyiduct Prejudicial to Master's Interests, 

514. Betraying secrets of master.] — Beeston 
V. CoLLYER, No. 277, ante. 

515. Assisting apprentice to quit master’s 
service.]— Turner v. Robinson (1833), 6 C. & P. 
15, N. P. ; subsequent proceedings^ 5 B. & Ad. 789. 


An^talwns Tbomas v. Williams (1834), 3 L. ,1. 

K. B. 202 ; Kldfrway v. Hungerforcl Market Co. (1835), 
3 Ad. & Healey v. Soc. Anon. Franvaiso 

Rubastic, [1917] 1 K. B. 946. 


516. Conduct injurious to master’s business — 
Acting manager of theatre.] — If the acting manager 
of a theatre conducts himself in such an improper 
manner as to make it injurious to the interests of 
the theatre to keep him, the lessee or proi)rieior 
may lawfully dismiss him. — Lacy v. Osbaldiston 
(1837), 8 C. &P. 80. N. P. 


Annotation .‘^onsd. Foaroo v. Foster (1886), 34 W. R. 602. 


517. Surgeon’s assistant.] — Wise v. 

Wilson, No. 542, post. 


518. Claim to partnership — Managing clerk.] — 
If a clerk, retained at a salary to manage a 
mercantile business, declares that ho is a partner, 
dc will transact the business as such, the employer 
may immediately dismiss him. Although the 
paity has not committed any other act of mis- 
conduct, nor refused, in terms, to go on as clerk. — 
Amor v. Fbaron (1839), 9 Ad. & Kl. 548 ; 2 Will. 
WoD. & H. 81 ; 1 Per. & Dav. 398 ; 8 L. J. Q. B. 
95 ; 112 E. R. 1320. 

Annotationa : — ^Beld. Turner v. Mason (1845), 14 M. & W. 

112 ; Bast Anglian Ry. v. Lythgoc (1851), 10 C. B. 726. 

Mentd. Lush v. Russell (1849), 14 L. T. O. S. 157. 

519. Failure to promote master’s Interest — 
Manager of iron-works.] — Declaration stated, 
that pltf. agreed with deft, to serve him for three 
years, as manager of certain iron-works at the 
salary of £4 per week, upon the terms, that pltf, 
would, during that time, use his best endeavours 
to promote the interest of deft., & attend to & 
carry out all reasonable requests made to him by 
deft. The declaration after stating that pltf. 
cnteied into such sei'vice, etc., alleged as a breach, 
the wrongful dismissal by deft, of pltf. from the 
service without any rciasonable or probable cause, 
& deft.’s refusal to pay pltf. any salary after such 
dismissiil. 

I’lea : that pltf. did not, wliilst he was in deft.’s 
employ imder the agreement, use his best 
endeavours to promote the interest of deft., 
according to the agreement ; therefore deft, dis- 
missed pltf., refused to pay him any salary after 
such dismissal : — Held : on demurrer, the plea 
was good.* 

Suppose pltf. had conducted himself on all 
occasions in a negligent & lazy spirit, there may 
be insuperable dilliculty in a legal definition of 
pltf.’s conduct, & yet deit. would be justified in 
discharging him from liis service (Pollock, C.B.). — 
LoiUAX V. Arding (1855), 10 Exch. 734 ; 24 
L. T. O. 8. 244 ; 156 E. R. 630 ; suh notn. Arding 
V. Lomax, 24 L. J. Ex. 80 ; 19 J. P. 151. 

520. Sale of goods to brothel keeper — Com- 
mercial traveller.] — Blenkabn v. Hodges* Dis- 
tillery Co., Ltd., No. 502, post. 

521. Promoting insubordination — Ship’s officer.] 
— The owners of a vessel have a right to dismiss 
an officer who directly or indirectly promotcg 


oiititlod to dimoitiu bor coachman for 
having, against her orders, carried 
friends of his own in her carriage. — 
Thumsox V. STiflWAUT (1888), 15 R. 
(Ct. of Boss.) 806 ; 25 So. L. R. 541.— 
SCOT. 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) iii. 

614 i. Betraying secrcia of master.] — 
In an action for wrongful dismissal by 
a servant of a tolcgraidi co., who is 
employed under a written agreement 
oontainlng no obligation in it for 
secrecy or preventing disclosure of the 
CO. *8 business, it is uo defence to sot up 
that the servant disclosed the contents 
of a telegraph message which went 
through the oo.'s oflSices. — ^M ukibon v. 
Tblkqbaph Co. (1859), 4 Nfld. L. R. 
328.— NFLD. 

p. Conduct injurioua to maaler^a 
huaineaa — Hoapilal nurae. ] — in an 
action claiming damages for wi'ongful 
dismissal of pltf. as a nurso or nurse 
iu training in the hospital coutruUed 
or operated by deft, coiun. deft, 
justllled pltf.’s dismissal on the ground 
that while a member of tho training 
Hohool in connection with tho hospital, 
she so misconductod herself os to 
bri^ discredit upon tho Institution. — 
Mo^t V. St. Joseph’s Hospital 
Board (1921), 54 N. S. R. 140 ; 56 
D. L. R. 681.— CAN. 


q. CoiUracling hargain prejudicial to 
duty.] — Wlicro a servant has proposed 
to a third person to enter upon a oourse 
of action prejudicial to ^s master’s 
interests, the master is justified iu 
dismissing him. — Lanohornk v. Ben- 
nett (1877), 3 V. L. R. (L.) 108.— AUS. 

r. .] — Graham v. Baton, Ltd., 

[1917] S. C. 203.— SCOT. 

t. Carrying on Intaineaa in con- 
petition wUti etnpUyyer.}—V\tt. was 
engaged by deft, for two years os 
clerk, & sliortlv afterwards entered lulu 
partnership with other parties for the 
puimoso of carrying on the same kind 
of business as his employer : — Held ; 
this was such a breach of duty as 
would justify his dismissal. — Tozj<ui v. 
HuTomsoN (1809), 1 Han. 640. — CAN. 

B. Acting aa ageni for rival inmr- 
ance company.] — To act as agent for a 
rival lusuranco co. is a breach of an 
insurauco agent’s ogreomout, “ to 
fuilll conscientiously all the duties 
assigned to tilm, & to act constantly 
for tlio best interest of bis employer,^’ 
& is sufilcieiit justification for bis 
dismissal. —Kastmure v. Canava Ac- 
ciDENT Insurance Co. (1896), 25 

8. C. R. 691.— CAN. 

b. Railway aervarU drinking on 
dtdj/.l— It is good cause for the sum- 
mary dismissal by a ry. co. of one of its 
employoos that no was proved while 


on duty to have drunk intoxicating 
liquor >vlth other eiriployees. — ^M ar- 
shall V. Cental Ontario Ky. Co. 
(1897), 28 O. R. 241.— CAN. 

0. Making defamatory statement of 
master .] — MoGeorge v. Ross (1901), 
5 Terr. L. R. 116.-<!AN. 

d. .] — Leonard v. Scott (1894), 

11 S. C. 358.— B. AF. 

e. CommisaUm agent borrowing from 
cuatoincra.] — ^McDougal v. Van Allen 
(1909), 14 O. W. R. 173 ; 19 O. L. R. 
351.— CAN. 

f. Single acta harmlcaa — Injurioua 
in the aggregate.] — ^A servant whose 
conduct is injurious to Ids master's 
interests may bo dismissed where such 
conduct consists of an accumulation 
of acts which, occurlng singly, would 
not In themselves justify dismissal. — 
Burnett v. Distrirutino Agency, 
Ltd., [1923] N. Z. L. H. 169.— N.Z. 

g. Uniruatworthineaa.] — In an action 

for wrongful dismissal by an employee 
who occupied a responsible position 
the dismissal will bo held to have been 
justified where his untrustworthJuoss 
for tho position is disclosed by the 
evidence on the trial. — Asiunall v. 
Mid-West Collieries, [1926] 3 

D. L. R. 362 ; [1926] 2 W. W. R. 456 ; 
22 Alta. L. R. 225 ; affg., [1926] 2 
D. L. R. 258.— CAN. 
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Seel. 2. — Termination: Sub-sect. 11, A. ig) Hi., 
iv,, V., vi. (fc vii,] 

uisiibordination, & such officer has no right to 
wages otherwise due to him by agreement after 
such dismissal.— The Mabina (1881), 60 L. J. P. 
33 ; 29 W. R. 608. 

522. Contracting prejudicially to employer — 
Company’s agent.] — Boston Deep Sea Fishing 
& Ice Co. v. Anseu., No. 602, ante. 


iv. Unlawful and Dishonest Conduct. 

523. General rule.] — In an action against a 
master for breacii of his covenants in an indentui’c 
of apprenticeship i)leadcd that the apprentice 
defrauded & robbed him, so that it became unsafe 
to continue the said apprentice in his service, 
whereupon, etc. : — Held : the plea was no answer 
to the action. — P hillips v. ClhjTT (1859), 4 II. & N. 
168 ; 28 L. J. Ex. 153 ; 32 L. T. O. S. 282 ; 23 
J. P. J20 ; 5 Jur. N. S. 74 ; 7 W. R. 295 ; 157 
E. R. SOL 

Afnwtalmm Coiwd. Loaroyd «. Hrook. [1891] 1 Q. B. 431. 
Reid. Wc?stwlck fj. Theodar (1876), 39 J. P. 046 ; Water 
man v. Fryer. [1922] 1 K. B. 499. 

624. Dishonesty.] — If a servant robs his 
miistcr he may, though a month’s notice is 
requii'ed, dismiss him without any notice, & 
need not pay him a moutli’s wages ; & if lie is 
negligent in his business injures his master, I 
am not piepared to say that the master may not 
dismiss him, as if he were kept, it might be very 
injurious, .os he might do the business very canj- 
lessly when he knew he was not to be kept any 
longer (Pabice, J.). — Cunningham v. Fonblanque 
(1833), 0 C. & P. 44, N. P. 

526. .]— Rubel Bronze & Metal Co. 

& Vos, No. 782, post. 

526. Fraud.] - To a count in assumpsit for the 
bivach of an agieeiiient to continue pltf. in the 
employ of defts., membei-s of a co., as an 
accountant, defts. {ileaded, that pltf. received 
moneys of the co. for which he neglected l^o 
account, that he nuulo wrongful ^ improiicr 
payments on account of the co., that he made 
false, fraudulent, & impi*oper entries in the books 
& accounts, & rendeml false, fraudulent, & 
fabricaUMl accounts of jiretended payments, that 
he made false, fraudulent, & fictitious representa- 
tions of things done by him as accountant, that 
he i*efused to obey the commands of defts., that 
his accounts w^ere so incorrectly, unskilfully, & 
improperly kept as to be utterly valueless to defts., 
that he was unfit & incompetent to perform the 
duties of an accountant. Pllf . i-eplicd de injuria. 
At the tnal defts. proved that pltf. had made 
false entries in the books & accounts of the co., 
oc luwl concurred with certain of the dh'cetors in 
making false mpi-esentations os to the state of the 
co. s aiiairs ; wJierefore defts. discharged pltf. 
from theiT service i^Held ; (1 ) the several allega- 
tions of misconduct in the plea being distinct & 
mdopendont, defts., on proof of enough to justify 
then puttmg an end to the contract, were entitled 


to the verdict ; (2) the fact of their having, at the 
time of dismissing the plaintiff, assigned a totally 
different reason for so doing, did not preclude 
defts. from setting up the alleged acts of mis- 
conduct as a defence at the trial. — ^B ailue v. 
Kell (1838), 4 Bing. N. C. 638 ; 6 Scott, 379 ; 
7 L. J. 0. P. 249 ; 132 B. R. 934. 

Annotaliofus : — Ocnerally, Befd. Re Hubol Bronze & Metal 
Co. Sc Vos. [1918] 1 K. B. 31.6. Montd. Badaklssen & Doss 
17. liomchurn Mullick (1861), 2 C. L. H. 1GG7, n. 

527. .] — Phillips v. Foxall, No. 667, post. 

528. Omission in accounts.] — Willets 

V. Green, No. 500, ante. 

529. Travelling without ticket.] — Pltf. 

was convicted of travelling on the railway without 
a ticket, & was dismissed by the London County 
Council from his office of district surveyor on the 
gipund that he was guilty of the offence. 

In an action by pltf. for an injunction to restrain 
them from so doing ; — Held : lie was, on the 
evidence, then brought before Ct., entitled to a 
declaration that he was not guilty of tlie offence 
with which he had been charged. — ^P arsons v. 
London County Council (1893), 9 T. L. R. 619. 

530. Misappropriation of money. 1 - To an 
action for wiongfully discharging jfitf.'from deft.’s 
service as a travollei* & salesman, defts. pleaded 
that pltf. refused to obey the lawful & reasonable 
commands of defts. with i*eference to pltf .’s conduct 
& piDceedings in the said employ, Sc that pltf. 
received from divej*s customers of defts. divers 
moneys wliicli he wrongfully appiopriated to his 
own use ; wherefore defts. did by reason of the 
premises refuse to continue pltf. in their employ, 
Sc therefoi-e discharged him. Replication, de 

I injuria. At the trial, it was pj'oved that pltf. 
liad misappiopriated defts.’ moneys, but the fact 
of such misapi)i*opriation Wiis not knowm to the 
defts. until after they liad discharged pltf. : — 
Held : defts. liaving justifiable cause for discharg- 
ing pltf., the judge was wi’ong in leaving it to the 
jmy to say whether they discharged him for that 
cause, for that their motive Sc intention was not 
in issue under the replication de injuria,— 

WOOD V. Barrow (1850), 5 Exch. 110 ; 19 L. J. Ex. 
226 ; 14 L. T. O. S. 446 ; 155 B. R. 48. 

Anmtalwn: — ^Montd. Cowan v. Milbourn (1 8G7), L. 11. 2 
Exch. 230. 

631. In satisfaction of own salary.] — 

Smith v. Thompson, No. 406, ante. 

532. Crime committed outside service - Making 
employment unsafe.]— P earce v. Foster, No. 607, 
ante. 

Receipt of secret commission.]— Agency, Vol. 
I., p. 483, Nos. 1628-1633. 

V. Immoral Conduct. 

533. General rule.] — To justify a master in 
dismissing a yearly servant before the expiration 
of the year, there must be, on the part of the 
servant, either moral misconduct, pecuniary or 
otherwise, wilful disobedience, or habitual neglect. 

There is a contract for a year with an implied 


PART IV. SECT. 2, SUB-SECT. 11.-— 
A. (ff) iv. 

h. Dislioncdu—Bffore empltrument.] 
A master is not, in tho absence 
of express prov hIou in the contract 
of employment, justifled In summarily 
dischargi^ a servant on tho ground 
that he has been guilty of dishonesty 
before onterJng the master’s oinploy- 
mout.— G ill v. Ooix)NiAL Mutual Life 

not sufficient.] 


626 i. Fraud .] — English Sc Ausira 

JOIlNSOl 

(1911), 13 C. L. 11. 490.— AUS. 

l. Hisappropriatian of money — 
No fraudulent intent .] — ChiABLTON v 
Buitisu Columbia Sugar IiKFiNiN( 
Co. (B. C.). 11924] 4 D. L. K. 1182 
?;<^W-»,11«24J 1 D. L. R. 670 ; [1924 
C>S‘ 'V. R. 640 ; 33 B. C. R. 414.- 

m. A(ding as bearer of challenge 

I knowinglj 

the bo^r of a challenge to fight a duo 
IS such an offouoe as will Justify f 


merehaut iu tho innnediale dismissal 
of a clerk from his employment. — 
Dolby v. Kinnear (1842), 1 Kerr, 


u. jtj. taujjjjTupruuum oj gonas— Vivo 
8erva7U.] — Goubmany v. Manitoba 
^^(Man.) (1906), 1 W. L. R. 175. 
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533 i. General rule ,] — Immorality or 
intoinporanco of master of ship not 
alono sufficient ground for dismissal. — 
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a^eement that if there is any moral misconduct, 
either pecuniary or otherwise wilful disobedience 
or habitual neglect, deft, should be at liberty to 
part with pltf. (Parke, J.). — Callo v, Brouncker 
(1831), 4 C. & P. 518 ; 2 Man. & By. M. C. 502, 
N. P. 

Annoiaiii^ : — Distd. Read w. Duusmoro (1840), 9 C. & P. 

688. Ezpld. Lomax v. Arding (1856). 10 Exch. 734; 

Horten v, McMurtry (1860), 2 li. T. 297. Consd. Poarco 

«. Foster (1886), 34 W. R. 602. Reid. Amor ». Fearon 

(1839), 1 Per. & Dav. 398 ; Turner v. Mason (184.5), 14 

M. & W. 112 ; East Anprlian Rys. Co. v. Lythgoo (1851), 

16 Jj. T. O. S. 487. 

634. Degree of immorality.] — Pearce v, Foster, 
No. .507, ante, 

535. Maidservant enceinte.] — A servant-maid 
may be removed from her service on account of 
being with child. — R. v. Marlborougii (In- 
habitant's) (1700), 12 Mod. Rep. 402 ; 88 E. R. 
1409. 

636. .] — A master is justified in discharg- 

ing a maidservant for being with cliild. — R. v, 
Brampton (Inhabitants) (1777), Cald. Mag. 
Gas. 11. 

637. Criminal intimacy with maidservant.] — 

A master is justified in discharging a servant in 
liusbandry for criminal intimacy with a servant 
girl in the master’s cmployiru^nt. — R. v. Welford 
(Inhabitants) (1778), Cald. Mag. Gas. 57. 

638. .] — A clerk & traveller, hired by the 

year, assaulted liis employer’s maidservant, with 
intent to ravish her : — Jfeld : tcj be good cause for 
his dismissal without any notice. Semble : a 
person dismissed under such circurnstiinces is not 
entitled to wages even for tlie time during wiiicli 
he has served. — ^Atkin v. Acton (1830), 4 C. & P. 
208, N. P. 

639. Imputation of immoral relations with 
master — Though false to knowledge of master.] — 
In an action for words, imputing to pltf., a 
governess, that she hiwl had a child by her master, 
the dcclai'ation alleged, as special damage, that her 
master had dismissed her from Ids employment. 
The words were spoken by deft, to pltf.’s father, 
at a time when jiltf. was visiting her father, & 
were repeated by the fathei* to the master, who 
then dechned to receive pltf. again, though he 
knew the charge to be false, on the groimd that it 
might be injurious io her character to do so, & 
would be unpleasant to both of them. 

It is said the words could not have occasioned 
the dismissal, because L. knew they wcjre not true, 
& a dismissal by him on that account would have 
been illegal. ... It was perfectly reasonable & 
proper that the master should refuse to keep pltf. 
in his service after sucli a statement had been 
made, although hcj knew it to be untrue (Lord 
Denman, C.J.). — Gilleti' v, Bullivant (1840), 7 
L. T. O. S. 490. 

vi. Drunicenneas. 

640. General rule.] — This evidence . . . was 
clearly intended to show that the pltf. was not 


discharged except for drunkenness, & that would 
have been a justifiable ground of discharge (Lord 
Abinger, O.B.). — Speck v. Phillips (1839), 5 
M. & W. 279 ; 7 Dowl. 470 ; 8 L. J. Ex. 240, 
277 ; 3 J. P. 421 ; 151 B. R. 119. 

Annotation : — Mentd. Watt v. Watt, [1905] A. C. 115. 

641. .] — Gordon v. Potter, No. 584, poat, 

642. Not occasional drunkenness.] — A person 
has a right to dismiss a servant for misconduct 
but has no right to turn away an apprentice because 
ho misbehaves ; but the case or a young man 
seventeen years old, who, under a written agreement 
not under seal, is placed with a surgeon, os pupil 
& assistant, & with whom a premium is paid, is 
a case between that of apprenticeship & service ; 
& if such a person on some occasions come home 
intoxicated, this alone will not justify the surgeon 
in dismissing him. But if the pupU & assistant 
by employing the shop boy to compound the 
medicines, occasion real danger to the surgeon’s 
practice, this would justify the surgeon in dis- 
missing him. 

In aaaumpait for wrongfully dismissing a pupil 
& assistant to a surgeon, deft, pleaded that the 
pux)il &; assistant so misconducted himself as to 
make it necessary to dismiss him to prevent his 
ruining deft.’s practice, & pltf. replied de injuria : — 
Held : on these pleadings pltf. was entitled to 
begin. — ^WiSE v. Wilson (1845), 1 Gar. & Kir. 
062, N. P. 

Annoialion : — Ezpld. & Distd. Phillips r. Clift (1859), 4 

11. ac N. 168. 

543. — Unless interfering with service.] — 

Glouston & Go., iA’D. V. Gorry, No. 509, ante, 

644. Habitual drunkenness.] — Glouston & Go., 
Ltd. V, Goiuty, No. 509, ante, 

645. Arrest for drunkenness.] — Glouston & 
Go., Ltd. v, Gorry, No. 509, ante, 

vii. Inaolence ayid Improper Behaviour, 

546. Trespassing on preserves of master’s em- 
ployer — After notice against trespass.] — (1) Pltf., 
a joumeyirian carpenter, sued liis master on 
the custom of the trade, by which the master, 
when the journeyman is sent to work in the 
country, has to pay the coach fare of the man back 
to Loudon, He also the back carriage of his tools. 
It appeared that this custom did not apply where 
the man, while in the country, was dismissed for 
misconduct, or dismissed himself. 

(2) If a master carpenter sends his men from 
London to work at a gentleman’s house in the 
country, ho may dismiss them for improper conduct, 
although it does not amount to either moral mis- 
conduct, wilful disobedience, or habitual neglect ; 
& where, in such a case, a journeyman was found 
in one of the preserves of the gentleman at whose 
house the work was done, after a caution had been 
given to lum to keep the paths, & upon complaint 
by the gentleman, the master dismissed the 
journeyman, the judge left it to the jury to say 
whether the master was not justified in such 


The Bella Mudge (circa 1875), 

Y. A. D. 222.— CAN, 

o. Servant boasting of immorality. ] 

— Denham v, Patrick (1910), 15 

O. W. R. 349 ; 20 O. L. R. 347.— CAN. 

p. .] — Pltf. was dismlssod from 

his employmont as a membor of 
the fire brigade of doft. corpn. : — 
HeUL : his boasting to liis comrades iu 
the brigade of having illicit rolatioiis 
with his neighbour’s wile was good 
ground for his dismissal. — ^M cPherson 
V, City op Toronto (1918), 43 O. L. R. 
326 ; 43 D. L. R. 604.— CAN. 
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542 i. Aot occasional dnmkcnucss.] 
— Edwards v, Mackie (1848), 11 
Dunl. (Ct. of Soss.) 67.— SCOT. 

642 ii. .] — ^Whore a master dis- 

misHod a domestic servant on account 
of a slnglo lapse into insobriety : — 
Ifrld : the dismisHu,! was not justitled. — 
Holt v. Clarke (1894), 8 E. D. C. 182. 
— S. AF. 


544 i. IlcibUibat drunkenness .] — Brin- 
DAMouR V. Robert, Robert v. Brin- 
DAMOUR (Y. T.) (1907), 6 W. L. R. 821. 
—CAN. 


544 ii. .]— King V. Vanes (1898), 

12 E. D. C. 171.— S. AF. 

544 iii. SoARRorr v. Gba- 

HAMSTOWN Brick & Tile Co., [1907] 
E. D. O. 279.— S. AF. 

q. Drunken choir-vncLsier.] — Defts. 
engaged pltf. as oholr-moster. Upon 
the first occasion that the ciiolr mot 
tor practice plif. was drunk & un- 
able to perform Ills duties, whereupon 
he was immediately dismissed : — 
Udd: the dismissal was justified. — 
Martin v. Lane & All Saints Churot 
(Churchwardens) (1885), 3 Mon. L. R. 
314.— CAN 
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dismissal. — Reap v, Dunsmore (1840), 9 C. & P. 
688, N. P. 

Annotation : — As to (2) Consd. Pearce r. Foster (1$8B>. 34 
W. R. 002. 

647. Violence & noise — Domestic servant — 
Right to give into custody.] — If a servant, in the 
house of his master, at a late hour of the night, 
be violent in his manner, & be making a great noise, 
& abuse his master, & lay hold of him & struggle 
with him, the master will be justified in giving 
the servant into the custody of a policeman to be 
dealt with according to law. — Shaw v. Cuairitib 
(1860), 3 Car. & Kir. 21, N. P. 

548. Insolence.] — IIicks v, Thompson (1867), 
28 L. T. O. S. 255. 

549. Single Instance not sufUcient.] — 

Edwards v. Levy, No. 563, post. 

560. Rudeness.]— Smith v. Allen, No. 500, post. 


(h) Neglect, 

661. Habitual neglect of duties.]— Callo v, 
Brouncker, No. 6:13, arUe, 

552. .1 — Lomax v, Arding, No. 519, ante, 

553. .] — In an action for wrongful dis- 

missal of a newspaper critic engaged for a year : — 
Held : mere ang^ expit^ssions which neither 
support a plea of justification nor of rescission by 
mutual assent, & an isolated instance f neglect 
or insolence would be no groimd of dismissal, at 
all events unless the insolence wei‘e such as to be 
incomi>atible with the continuance of the employ- 
ment. 

As to neglect, although habitual neglect would 
be a good ground of dismissal, an occasional 
neglect would be no justification. A single instance 
of insolence on the part of a gentleman employed 
in such a capacity would hardly justify dismissal 
(Hill, J.). — Edwards v. Levy (1800), 2 F, & F. 
94, N. P. 

554. Neglect combined with other misconduct.] 
— Robinson v, Hindman (1800), 3 Esp. 235, 

N. P. 

565. .] — Hicks v, Thompson (1857), 28 

L. T. O. S. 255. 

556. Not occasional neglect.] — Edwards v, 
JjEVY, No. 553, ante. 

557. Negligence in business.] — Cunningham v, 
Fonblanque, No. 521, ante, 

558. Neglect to send letter of news — Newspaper 
correspondent.] — Pltf. was engaged as European 
correspondent of a foreign newspaper, & it was 
pleaded that the engagement was on the terms & 
condition that he should send a letter of the 
current news by every steamer, & that he should 
not draw bills on deft, before his salary was due, 
& that pltf. neglected to send such letters on two 
occasions, & di*ew bills before his salary became 
due ; — Held : these mattei's were no justification 
of discharge, & the subject of cross-action, only. 
—Gould v, Webb (1855), 4 E. & B. 933 ; 24 


L. J. Q. B. 206 ; 25 L. T. O. S. 80 ; 1 Jur. N. S. 
821; 3W. R. 399; 119 B. R. 347. 

Annotations: — Mentd. London Corpn. v. Cox (1867), L. R. 

2 H. L. 239 ; Swiss Bank Corpn. v, Bocbmischo Industrial 

Bank. [1923] 1 K. B. 673. 

559. Failure in faithful service — Question of 
fact.] — It is not every failure in faithful service 
which will warrant a master in discharging his 
servant, & if he does, he must discharge him on 
the occasion of Ids misconduct & not at any time 
after, at the master’s option. ... It was a proper 
question to leave the jury to say whether deft, 
was justified in dismissing pltf. (Bramwell, B.). 

It appears to me that the conduct of pltf. . . . 
was good ground for dismissal, at least it raised a 
question for the jury & not one of law for the ct. 
(Pollock, C.B.). — ^Horton v. McMurtry (1800), 
6 H. & N. 667 ; 29 L. J. Ex. 260 ; 2 L. T. 207 ; 
8 W. R. 528 ; 167 E. R. 1347. 

Annotation : — Confld. Clouflton v. Corry, [1906] A. C. 122. 

560. Irregularity In attendance.] — In an action 
for a wrongful dismissal from an employment, 
the disndssal being justified ; it is for the jury 
not only whether matter of fact existed which 
would be valid grounds of dismissal ; but whether 
the dismissal were bond fide & i-cally on such 
grounds. 

Rudeness is an uncertain term, & persons may 
differ as to what is rudeness. It was proper to 
state tlie expressions which were used. . . . 
With I'espcct to the time or hours of attendance, 
or th<5 degree of personal attention in the factory, 
it is for you [the jury] to say whether the hours 
of pltf.’s attendance wei-e the ordinary & proper 
hours in a business of this nature, or whether the 
degree of personal attention which the nature of 
the business required. Deft. ... at the time 
did not profess Idmself dissatisfied, but, on the 
contrary, appeared to be satisfied, & if he were 
not so, & thought that ho had reason to complain, 
or that the business was really being injured for 
want of sufficient attention, ho ought, at the time, 
to have said so, & openly complied of it, & so 
have given pltf. fair warning, instead of content- 
ing himself with the keeping a secret record of 
the hours of pltf.’s attendance (Cockburn, C.J.). 
— 8mith V. Altjsn (1862), 3 F. & F. 157, N. P. 

561. .] — There had been constant irre- 

gularities in the attendance of pltf. • . . the going 
to Scarborough or Brighton on account of illness 
was a sham, the iUness was a sham, & it was 
assumed in order to avoid work. ... As regards 
the irregularities in attendance, deft, could not 
roly upon them, inasmuch, as, after full knowledge 
of them, he continued pltf. in his service. But 
the other acts afforded a justification for the 
dismissal (Lord Esher, M.R.). — ^Beattie v. Par- 
MENTER (1889), 6 T. L. R. 396, C. A. 

562. Failure to remit money immediately — 
Commercial traveller.] — A. was employed as 
traveller to a distillery co. at a yearly salary, 
being bound by the terms of his agreement to remit 
immediately all sums collected. He sold some of 
the co.’s wines to a brothel keeper & neglected to 
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A. (g) vil. 

548 i. Insolence ,] — ^Action upon an 
agreement in writing between pltf. & 
deft., by which pltf. was engaged as 
editor of a newspaper. Deft, pleaded 
that pltf. oonducled Idmself in such an 
improper, ofrenalye, & disobedient 
manner towards him, that ho dismissed 
pltf. as he lawfully might : — Held : a 
good plea. — Hunter v. Foote (1862), 
12 0. P. 176.-~CAN. 

649 i. Single instance not suffi- 


cient ,] — single disrospectful retort 
by ail ompluyeo, which has been 
provoked or called forth by on un- 
becoming remark of the employer, is 
not a sufficient ground for dismissal 
of the employee. — Wiixiams v. Ham- 
mono (1906), 4 W. L. U. 208 ; 16 Man. 
L. 11. 3C9.-— CAN. 


r. Unless of aggravated 

character .] — Where insolenoe relied on 
as iustilioation for dismissal of a 
^rvant ooonrs on one single oooaslon, 
it must be of a very aggravated 


character. — O chhk v. Haumann, [1910] 
O. F. S. 59.— S. AT. 

650 i. Rudeness.] — Faiu^ey v. Lumb 
(1917), 19 W. A. L. R. 117.— AUS. 

660 ii. .] — Fleming v. Hill 

(1876), 1 R. & C. 268.— CAN. 

560 lii. . ] — Whore reap., who had 

been engaged to manage a farm, wrote 
to his employer a very oflenslve letter : 
— Held: the employer was Justified 
in dismisHing him ^ terminating the 
oontraot. — Jamieson v. Eiswobth, 
[19151 App. D. 116.— S. AF. 



Paht IV. — Duration and Termination op Contract. 


79 


remit immediately sums of money collected by 
him : — Held : cither circumstance was sufficient 
to justify his dismissal without a notice. — ^B lbn- 
KARN V. Hodges’ Distillery Co., I/td. (1807), 
16 L. T. 608, N. P. 

563. Forgetfulness — Whether single instance 
sufficient — When causing damage.] — A single in- 
stance of forgetfulness by a servant, by reason of 
which damage is caused to a valuable machine 
of which he has the care So management, may 
constitute such neglect of duty as to justify his 
master in dismissing him without notice. 

Neglect as often arises from forgetfulness as 
from anytliing else ; & if the forgetfulness is 

with respect to an important, thing it may well, 
in my view, be good groimd for dismissal of the 
servant without notice. I do not say that it would 
be a good ground for dismissal in every case, 
^me trivial acts of forgetfulness might not even 
justify a complaint or remark ; but to forget to 
do a thing which, if not done, may cause consider- 
able damage to the master, or to his property, 
or to fellow servants, may bo a serious neglect of 
duty (Darling, J.). 

to whether a single act would justify dis- 
missal, that depends upon the character of the 
act & the duties of the man who does it. . . . The 
question is one of fact & degree in all cases (Chan- 
NELL, J.). — ^BASTER V. LONDON & COUNTY PRINT- 
ING Works, [1899] 1 Q. B. 901 ; 68 L. J. Q. B. 
622 ; 80 L. T. 757 ; 63 J. P. 439 ; 47 W. K. 
639 ; 15 T. L. R. 331 ; 43 Sol. Jo. 438, D. C. 

564. Substantial negligence.] -- Re Ruhel 
Bronze & Metal Co. & Vos, No. 782, pout. 

{i) Non-Diecloaure of Material Fads. 

565. General rule — No Justlflcatlon.] — In an 
action by a governess for breach of an agreement 
in writing, in which she was described as K., 
spinster, & by which deft, imdertook that she 
should be employed for a term of three years, 
it was pleaded that pltf. intending to induce deft, 
to enter into the contract, conceded from him a 
fact material to her qualifications as such gover- 
ness, & material to be known by deft, in engaging 
her as such governess, namely, that she htid pre- 
viously been married, & that the marriage had been 
dissolved by decree of the Divorce Ct. ; — Held : 
the plea was bad, as there was no allegation of 
fraud, & the mere non-disclosure of a material 
fact was, except in the case of policies of insurance, 
no answer an action upon a contract. — 
Fletcher v. Kretx (1872), 42 L. J. K. B. 55 ; 28 
L. T. 106 ; 37 J. P. 108. 

Annotation : — Befd. I’carco v. Foster (1885), 2 T. L. 11. 7C. 

{j) Effect of Condonement hy Master. 

566. Servant continued In service — After know- 
ledge of misconduct.] — H orton v , McMurtry, No. 
559, ante. 

567. .] — The law gives the master 

the right to terminate the employment of a ser- 
vant on his discovering that the servant is guilty 


of fraud. He is not bound to dismiss him, & if 
he elects, after knowledge of the fraud, to continue 
him in his service, ho cannot at any subsequent 
time dismiss him on account of that which he has 
waived or condoned (Blackburn, J.). — ^Phillips 
V. PoxALL (1872), L. R. 7 Q. B. 666 ; 41 L. J. Q. B. 
293 ; 27 L. T. 231 ; 37 J. P. 37 ; 20 W. R. 900. 
Annotations: — Consd. Durham Gorpn. v. Fowlor (1889), 22 

Q. H. D. 304. Refd. Lawder v. sTmpsou (1873), 21 W. R. 

439; Sandorson v. Aston (1873), L. It. 8 Exch. 73; 

Kingston-upon-Hull Gorpn. v. Hardlher, [1892] 2 Q. B. 

494 ; Gaxton & Arrington Union v. Dow (1899), 68 

L. J. Q. B. 380 ; Fodoral Supply 8c Gold Storage Go. of 

South Africa v. Angohrn & Pfol (1910), 80 L. J. P. G. 1 ; 

London General Omnibus Go. v. Holloway (1911), 105 

L. T. 550. Mentd. Wolton v. Somes (1888), 5 T. L. R. 46. 

568. .] — Beattie v. Parmbnter, No. 

561, ante. 

569. Acceptance of servant’s denial of 

misconduct — Without making Inquiries.] — Where 
a master dismissed his servant on the ground of 
the servant’s taking a secret commission, & estab- 
lished a primd facie case, the burden of proof 
held to be shifted & to lie on the servant to prove 
the innocence of the transaction. A man cannot 
condone a wrong which he does not believe that 
servant to have committed, & of which he accepts 
the servant’s denial, without making inquiries 
which would have disclosed the truth. The 
master does not waive his rights by postponing 
action until he is fully satisiied of the servant’s 
guilt. — ^F ederal Supply & Cold Storage Co. 
OF South Africa v. Angehrn & Piel (1910), 80 
L. J. P. 0. 1 ; 103 L. T. 150 ; 26 T. L. R. 626, 
P. C. 

Condonement after dismissal.] — See Contract, 
Vol. XII., p. 359, No. 2988. 

Effect on settlement.] — See Poor Law. 

7?. PaymerU of Wages in lieu of Notice. 

(a) In General. 

570. Master entitled to dismiss on payment.] — 
Hartley v. Harman, No. 794, post. 

571. .] — A menial servant, cmiitled under 

the hiring to a month’s warning or a month’s 
wages, cannot recover a month’s wages for having 
been improperly dismissed without a month’s 
warning, upon the common indchiUitus count for 
work & labour. 

The true natui’c of the contract is, that it is a 
contract for a year, & the master is to be at liberty 
to turn away the servant with a month’s warning, 
or, in lieu thereof, a month’s wages (Parke, B.). — 
Pewings V. Tihdal (1847), 1 Exch. 295 ; 5 Dow. 
& L. 196; 17 L. J. Ex. 18; 11 Jur. 977 ; 145 
E. R. 125 ; sub nom. Flewings v. Tisdal, 10 
L. T. O. 8. 166. 

Annotations : — ^Mentd. Goodman v. I’ooock (1850), 15 Q. B. 

576 ; East AuKltan Hys. v. Lythgroe (1851), 20 L. J. G. P. 

84 ; Emmons v. Elderton (1853), 13 G. B. 495. 

572. .] — Pltf. was a servant of deft. co. 

under a contract which could be terminated by 
a fortnight’s notice. He was also the secreta^ 
of a branch of the Amalgamated Society of Rail- 
way Servants. In that capacity he wrote a letter 
to another employ^ of defts. requiring him to 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (j). 

566 i. Servardl continned in service — 
After knowledge of miscondvet.} — Held : 
in an action for wrongrful dismissal the 
mere fact of having repeatedly passed 
over acts of misoonduot does not 
amount to condonation, so as to pre- 
vent tho master from justifying the 
dismissal. — Meykick v. STmuxa 
Bbothesb, Ltd. (1899), 1 W. A. L. 11. 
51.— AUS. 


66611. .] — When the master 

has fuU knowledge of the nature 8c 


extent of misconduct on the i>urt of 
his servant sufilciont to Justify dis- 
missal, ho cannot retain him in his 
employment, & afterwards, at any 
distant time, turn him away for that 
fault, without anything new. — 
McInttbe V. Hookin (188^, 16 A. K. 
498.— CAN. 

50e ili. .] — DfiACON V. Gre- 

HAN, [1925] 4 D. L. U. 664.— CAN. 

666 iv. .]— A servant en- 

gaged with definite working hours 
^fuUy " " 


that 


disregarded his contract in 
respect notwitlistandlng 


repeated wuniiiigs, came to work late 
on many occasions ; — Held : tho master 
was entitled to dismiss the servant on 
another breach occurring although the 
prior broaches hod been condoned. — 
Meerbolz V. Norman, [1916] T. P. D. 
332.-6. AF. 


PART IV. SECT. 2, SUB-SECT. 11.— 
B. (a). 

670 1. Master eniUlfid to dismiss on 
nopmenf.]— F orsyth v. Heathery 
Snowe Coal Co. (1880),^7 R.^(Ot. of 
Boss.) 887 ; 17 Sc. L. R. 637.— SCOT. 
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Sed. 2. — Termination: Sub-aect. 11, B. (a) & (5), 
& C, ; 8ub-8ect, 12.] 

apologise for an a^^cusation of theft ho had made 
against a fellow servant, who was also a member 
of the branch of the Amalgamated Society of 
Bailway servants. For writing this letter pltf. 
was dismissed by defts. & was given fourteen 
days* wages in lieu of notice. In an action claim- 
ing damages for wrongful dismissal : — field : the 
action failed Sc defts. were justified in dismissing 
pltf. — ^Austwick V. Midland By. Co. (1009), 25 
T. L. B. 728. 

673. ,] — It is not competent for a servant 

to contend that he has been wrongfully dismissed 
when, instead of being given a week’s notice to 
quit, in accordance with the terms of his contract, 
he is paid a week’s salary Sc dismissed. Such a 
transaction docs not amount to a wrongful dis- 
missal, coupled with a tender of damages. — 
Dennis (W.) & Sons, Ltd. v. Tunnard Brothers 
Sc Moore (1911), 50 Sol. Jo. 102. 

(6) Menial and Domestic Servants, 

574, General .rule — Payment of month’s wages.] 

— If a master turns away a servant, without a 
previous notice or warning, the servant is entitled 
to a month’s wages. — Bobinson v, Hindman 
(1800), 3 Esp. 235, ]S. P. 

575. .] — Beeston V. Collyer, No. 

277, ante, 

676. ; .]~Fawcktt V. Casi , No. 312, 

ante, 

577. — .]~Broxiiolm v, Wagstapp, 

No. 822, post, 

678. .]— Turner v. Mason, No. 403, 

ante, 

679. .j— T odd v, Kerrich, No. 130, 

ante, 

680. .] — BXUITAIN V, liONDON & 

North Western By. Co. (1857), 28 L. T. O. S. 
253 ; 21 J. P. Jo. 09. 

581. .] — Nicx)iJi V. Greaves, No. 137, 

ante, 

682. .] — Moult v, IIaijaday, No. 

431, ante, 

583. — .] -Lindsay v. Queen’s Hotel 

Co., No. 779, post, 

684. Whether board wages included.] 

— (1) A domestic servant, engaged at a yearly 
wage, discharged without reason is entitled to 
the wages accruing up to the time of h(?r discharge, 
& to a calendar month’s wages in addition, but not 
to boaid wages for the month. 

(2) A servant guilty of moral misconduct, by 
getting drunk woidd not be entitled to any wages 
which had not accrued due before the drunken- 
ness, nor to a month’s wages in advance, nor to 
anytliing j a master has a right to discharge a 
^rvant simply by payment of a month’s wages, 
in addition to the accruing wages up to the time 
of the discliarge. 

(3) Where a dismissal is unjustifiable, the ex- 
pense of the journey back to the town whci'e the 
servant lives, from deft.’s house, may be added 
to the wages, where deft, expressly agi'eed to pay 
the expenses of the serv'ant’s journey to deft.’s | 


house. — Gordon v. Potter (1859), 1 P. & P. 
644. 

Annotation : — Retd. Lindsay v. Queen’s Hotel Co., [1919] 1 

K. B. 212. 

586. Right of servant to expenses of journey 
home — Where express agreement to pay expenses 
to master’s house.] — Gordon v. Potter, No. 584, 
ante, 

C. Bights Incidental to Dismissal, 

586. Right to give into custody — Servant violent 
& abusive.] — Shaw v. Chairitie, No. 547, ante, 

687. Servant drunk & disorderly.] — 

Pool v. Whitcombe (1862), 3 P. & P. 70, N. P. ; 
subsequent proceedings^ 12 C. B. N. S. 770. 

688. Medical examination — Suspected preg- 
nancy.] — Pltf.’s mistress requested a doctor to 
examine pltf., who was a domestic servant, in 
order to ascertain whether she was pregnant. 
Pltf. objected to the examination, but imdresscd 
by the doctor’s orders, & submitted to be examined. 
The doctor examined her. Sc ascertained that she 
was not pregnant. He used no violence or threats 
& did nothing more than was necessary for the 
examination. The mistress was not present. 
Pltf. sued her master &; mistress & the doctor for 
assault. At the trial the judge directed a verdict 
for the master Sc mistress, & the jury found a 
verdict for the doctor : — Held : there was no evi- 
dence against the master Sc mistress. Sc the verdict 
in favour of the doctor was right, & a rule for a 
new trial was rightly discharged. — Latter v, 
Braddell (1881), 50 L. J. Q. B. 448 ; 44 L. T. 
369 ; 45 J. P. 520 ; 29 W. B. 360, C. A. 

589. Right to search boxes — Domestic servant.] 
— Pool v, Whitcombe (1802), 3 P. & P. 70, N. P. ; 
siibsequent proceedings^ 12 C, B. N. S, 770. 

690. Right to eject — Manager of hotel.] — In 
1 899 pltf., a hotel proprietor, assigned his property 
to deft., as trustee for creditors upon trust to carry 
on tile liotel business as long as deft, should think 
fit, with power to sell. Sc in the meantime to engage 
the services of pltf. as manager, who, with his 
wife & family should during such engagement 
bo entitled to i*e8ide Sc board in the hotol. In 
1901 the trustee dismissed pltf. from his position 
as manager, & pltf. then commenced an action 
claiming a declaration that he was entitled under 
the deed to be engaged as manager. Defendant, 
before delivering a defence, moved for an injunc- 
tion until the trial to restrain pltf. Sc his family 
from remaining in the hotel. Sc from interfering 
with the conduct of the business : — Held : deft, had 
power to dismiss pltf., & the latter & his family 
liad ao right to remain in the hotel ; & the in- 
junction asked for was properly granted. — Collison 
V , Warren, [1901] 1 Ch. 812 ; 70 L. J. Ch. 382 ; 
84 L. T. 482 ; 17 T. L. B. 302 ; 45 Sol. Jo. 377, C. A. 


Sub-sect. 12. — Summary Termination by 
Servant. 

691. Grounds for termination — Danger to per- 
sonal safety.] — If a mastor of a shii) by inhu&an 
treatment compels a sailor to quit a ship, it is not 
such a desertion as shall amount to a forfeiture 
of his claim for his wages for the voyage performed. 


PART IV, sect. 2, SUB-SECT. 11,- 
B. (b). 

t. Oenerai rule — Payment of h 
weeks* imaea.]-— iu the case of domeat 
servants there is a consensns that tv 
wewks* w^s is a sufficient sum to 1 
paid In lieu of notlco upon suinmo: 
dismissal. — ^Montague v. Grand Truj 
Pacipio Ry. (191/>). 8 W. W. R. 62l 
23 D. L. R. 356 ; 25 Man. L. R. 37 
—CAN. 


PART IV. SECT. 2, SUB-SECT. 11.— C. 

a. liioht of servant to an inquiry,] 
— Australian Tramwatb Employers 
Assocn. V. Prahran & Malvern 
Tramways Trust (1918), 25 C. L. U. 
394.— AUS. 

PART IV. SECT. 2, SUB-SECT. 12. 

^ b. Grounds for termination — In- 

nhiUUi -.M-.-* - •* t mo I- ^ 


— Eexekun u. O’Kkkfk (1884), 2 Man. 
L. R. 40.— CAN. 

0 . Whether refusal to pa^ 

wages suSicUrd.] — ^Pltfs. entered the 
service of deft, for eight months at $55 
per month on tho understanding that 
deft, could not pay tho full amount of 
wages due until tho end of tho term. 
The pltls. left bocauso deft, refused to 
pay 130, less than the amount thon 

Hn*’ • Hfl/t • Til+f« ..rnr*. nnf 
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There are reciprocal duties between master & 
servants. From the servant, is due obedience & 
respect ; from the master, protection & good 
treatment. Desertion is a forfeiture of wages ; 
but if the captain conducts himself in such a way 
as puts the toiler in that situation ; that he cannot 
without damage to his personal safety continue 
in his service, human nature speaks the language — 
a servant is justified in providing for that safety 
(Lord Kenyon, C.J.). — Limland v. Stephens 
(1801), 3 Fsp. 269, N. P. 

592. .J — Pltf., a workman in the 

employ of a contractor engaged by defts., had to 
work in a dark tunnel rendered dangerous by the 
passing of trains. After he liad been working a 
fortnight he was injured by a passing train. The 
jury found that defts. in not adopting any pre- 
cautions for the protection of pltf. had been 
guilty of negligence : — Held : pltf. having con- 
tinued in liis employment witli full knowledge, 
could not make defts. liable for any injury arising 
from danger to which he voluntarily exposed himself. 

If pltf. had been misled in supi^osing that 
precautionary measures such as the dangerous 
nature of the service rendered i-easonably neces- 
sary would be taken, he had a right to throw up 
his engag(iinont & to decline to go on witli the 
work (CbcKBURN, C.J.). — VVoodt^y t\ Metro- 
politan District Ky. Co. (1877), 2 Ex. D. 3S4 ; 
46 L. J. Q. D. 521 ; 36 L. T. 419 ; 42 J. P. 181, 
C. A. 

Anmilutiuifts YannouUi r. Kranco (1887). lU 

Q. li. U. G47. Distd. ThrusBell r. Haiidybido (1888), 20 
g. Ji. I). 359. Consd. Meuibery v. G. W. Ry. (1889). 14 
CUs. 179 Refd. Churies v. Taylor, Walker (1878), 
38 L. '1\ 773. Mentd. Tliumus v. Quarlcrmuiue (1887), 
18 Q. B. 1), G85. 

593. Ill-treatment- Failure to supply with 

provisions.]-— A seaman, who had engaged to serve 
on hoard a collier, from Shields to Ijondon, & back, 
(luits the V(‘sscl at the port of London ; — Held 
he Jiad not incuiTcd a forfeiture of liis wages ; tlie 
master failing to siipijly him with pix) visions. 

Seamen must be found with provisions iis long 
as they remain on board, & are willing to do thcjir 
<luty. — Castuja (1822), 1 llag. Adm. 59 ; 166 
E. K. 22. 

Anruitatiun : — Refd. Edward v. Trcvellick (185 J), 2 C. L. ll. 
J 905. 

594. Unreasonable flogging.] 


Action hy a seaman for work & labour on boai*d 
a Britisli registered ship Y. Pica : that the 
work was done after the passing of 7 & 8 Viet, 
c. 1 12 ; that pltf. had engaged himself on board a 
Britisli registered merchant sliip C, as seaman for 
a voyage from Liverpool te San Francisco, which 
was continuing during the {)erformanco of the 
work & labour ; & pltf. belonged to the vessel C, 
for tlie voyage, Avithin 7 & 8 Viet. c. 112 ; &, whilst 
ho was such seaman on board tlie 6’., & before 
doing or contracting for the work & labour, de- 
seited the C\, within 7 & 8 Viet. c. 112, s. 9 ; &, 
wliile he was such desoitei* & belonged to the 
C., engaged himself with deft., who was master of 
the y., as seaman, for wagt*s ; & that the action 
was brought to recover such wages ; & that tlie 
desertion was entered in the log book of the 61, 
& certified by the signatures of the master & mate 
of the C. 

Ileplication : that, befoi*e pltf. deseited the C, 
the captain & olliccrs of the 6’., on many occasions, 
flogged & punished pltf. with great & unreason- 
able cruelty & severity ; that such iloggings & 


punishments were not rendered necessary by pltf.’s 
conduct, but were unnecessary & unreasonable ; 
that pltf. requested the captain & officers to desist, 
which the captain refused to do ; & thereupon' 
pltf., because he had just & reasonable cause to 
believe, & did believe, that the captain & officers 
would continue to punish & flog him with such 
great & unreasonable cruelty & severity, did, in 
order to escape from such great & unreasonable 
cruelty & severity, desert the C. : — Held : a good 
replication, as showing that there was no desertion 
within 7 & 8 Viet. c. 112, s. 9. — Edward v. Trevbl- 
LICK (1854), 4 B. & B. 59 ; 2 0. L. R. 1605 ; 21 
L. J. Q. B. 9 ; 1 Jur. N. S. 110 ; 119 B. B. 23. 

595. Dismissal by master In moment of 

anger.] — Callow v. Wattlewortu (1824), Bluett, 
56. 

596. Threat to sell as a slave — Where 

execution Impossible.] — Edward v, Trevellick, 
No. 59 \ , ante. 

597. Alteration of contract — Change of 

voyage — Outbreak of war.] — Pltf. agreed with deft, 
to serve as one of the crew of a ship, whereof deft, 
was mastt^r, for twelve months, from Ixindon to 
Rio, or any other of the ports specified in the agree- 
ment, amongst which were ports in the Pacific 
Ocean, & back to a final porf of discharge, & to 
obey <luring that jieriod all deft.’s lawful com- 
mands. He subsequently sailed for Rio with the 
ship. She was destined, as it appeared from her 
charterparty, for the service of the Peruvian Govt., 
& h^ on board a cargo of coal & ammunition. 
In the course of her voyage to Rio she joined 
conqiany' with two Peruvian war steamers, to 
which fixmi time to time she supplied coal & 
ammunition. At Rio it became known to i>ltf. 
^ deft, that hostilities liad commenced between 
Si»ain & Peru, two powers at peace with Eng- 
land. Deft., noiwitlistanding this circumstance, 
announced to pltf. that he intended to go on to 
Callao, in the Pacific, another Peruvian port. 
He was at that time acting under the direction of 
a Peruvian agent on board the ship, who received 
his instructions fi*om the commanders of the two 
war steamei-s. Pltf. objected to serve any further 
on the voyage on the ground that it had become 
illegal, & involved greater danger than he had 
anticipated when ho entered into his agreement 
witli deft. Ho accordingly left the ship. In an 
action for breach of contract brought by him 
against deft. : — Held : deft, must be taken to have 
engaged pltf, for an ordinary voyage, & pltf. was 
entitled to treat as a breach of contract deft.’s 
employment of him on a voyage wliich would 
expose him to greater danger than he originally 
had reason to anticipate. — Burton v, Pinkerton 
11867), L. R. 2 Exch. 340; 36 L. J. Ex. 137; 
16 L. T. 419 ; 31 J. P. 615 ; 15 W. R. 1139 ; 2 
Mar. L. C. 547. 

Annotations : — Consd. O’Ncilt?. Armstrong, MitclicU, [1 895] 2 
g. JL 70 ; Browning v. Cnimliu Valley Ckjllleries, 11926] 1 
K. B. 522. Refd. Austin Friars titeam Shipping Co. v. 


in leaving. — N eville r. MacDoxald 
(Sask.). 11917] 3 W. W. K. 240; 36 
D. li. R. 594 ; 10 Sask. L. R. 284.— 
GAN, 

d. .] — Where a certain 


HUiii is due for woges at the end of a 
month, whether the neglect or refusal of 
tlio master to pay it justilies tho servant 
in quitting depends on whether the 
master's conduct evidences an intention 


Strauk, I J 905 ] 2 K. B. 3 1 5 ; Connolly v, Slbery ( 1 905 ), 69 J. P. 
115 ; Lloyd v. Sheen (1905), 93 L. T. 174 ; Palace Shipping 
Co. V. Caine, [1907] A. C. 386. Mentd. Hobbs v.L, Sc 
S. W. Uy. (1875), L. U. 10 Q. B. 111. 

.]— fifee, further, Shipping. 

598 . As to system of working.] — 

Rylands V, Lindlby (1887), 3 T. L. R. 494 ; 51 
J. P. Jo. 196. 

599. Increased risk— Outbreak of war.]— 

The Japanese Govt, purchased in this country a 
warship, which was placed in charge of a master 

no luMgor to be bound by tho contract 
& tills is to bo determined by the terms 
of tho contract Sc tho circumstances 
existing in each particular case. — 
ABRAMUIT t>. PODRATZ, FEODOROFF V. 

n 
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8cd. ^••“-•Termination: Svb-secta, 12 & 13 . Pari 
V, Sects. 1 < 6 ? 2 ! Sub-sect. 1 , B-"] 

to navigate on their behalf from the Tyne to 
Yokohama. Pltf. contracted with the master to 
serve as one of the crew for the voyage for a fixed 
sum. The ship sailed from the Tyne, but before 
she arrived at her destination news reached her 
that war had been declared by Japan against 
China. Pltf, thereupon refused to continue to 
serve & left the ship. In an action brought by 
pltf. for his wages : — Held : the master was 1 * 0 - 
sponsible to pltf. for the act of his piincipals in 
declaring war, as the consequence of such 
declaration of war would be to expose pltf., in 
the event of his continuing the vf)yage, to greater 
risks than thosa he had contracted to run, i)ltf. 
was justified in leaving the ship, & was entitled 
to -recover the stipulated sum notwithstanding 
that the voyage was not completed. — O’Neil v. 


Armstrong, Mitchell & Oo., [1895] 2 Q. B. 
418 : 66 L. J. Q. B. 7 ; 73 L. T. 178 ; 11 T. L. R. 
648 ; 8 Asp. M. L. 0. 63 ; 14 B. 703, C. A. 

AnnotaHans .—COLBd. AusUn Friara Steam Shippli^ Co. 
Strack. [1905] 2 K. B. 315 ; Lloyd Sheen ( 1 « 06 ). 93 
L. T. 174 : Browning v. Cruinlln VuUoy CollioricB, [1926] 

1 K. n. 522. Befd. Connolly v. Sibory (1905), 09 J. P. 
115; Palace Shipping Co. v. Caine, [1907] A. C. 386 ; 
St. Enoch Shipping Co. v. Phoephalo Mining Co., [191G] 

2 K. B. 624. 

.]-— fi'cc, further^ Shipping. 

600. Illegality of part of contract.] - 

Kearney r. Whitehaven Colliery Co., No. 241, 


Sub-sect. 13. — Order op the Court. 
Jurisdiction of county court .] — See Employers 
& Workmen Act, 1876 (c. 90), s. 3 (2). 

Jurisdiction of Justice.] — See Employers & 
Workmen Act, 1875 (c. 90), s. 4. 


Part V. — Remuneration 


SEur. l.—REMUNERATION AS FACTOR IN 
RELATIONSHIP OF MASTER AND SERVANT. 
Wages .] — See Sect. 2, post. 

Remuneration other than wages.]— ^ Sect. 3, 
post. 

Remuneration by third party .] — See Sect. 4, poat. 
On charges of embezzlement.]— Criminal 
Law, Vol. XV., pp. 922, 923, Nos. 10,160-10,170. 


Sect. 2.— WAGES. 

Sub-sect. 1, — Bight to Wages. 

A. Necessity for Contract. 

601. General rule.] — A servant who (jonies over 
froni the West Indies, where he has been a slave, 
iSt wJio continues in the service of Ids master in 
England, williout any agreement U)V wages, is not 
entitled to any, unless there has been an express 
promise.- Aj.raKD v. Fitzjamjjs (Marquis) (1799), 
3 Esp. 3, N. 1*. 

602. .] — A. it his wife boarded & lodged 

in the liouse of B. the brotlier of A., & both A. & 
Ids wife assisted B. in carrying on his business. 

A. brouglit an action for tlie services, to wddeh 

B. pleaded a set-off for board & lodging i—lleld : 
neither the services on the one hand, nor the 
board ta lodging on the other, could be charged 
for unless the jury wei*e satisfied that the pai*tieB 
came together on tlie t<u*nis that they were to i)ay 
& to be i)aid ; but, if tliat were not so, no ex post 
facto charge could be made on cither side. — 
Davies v. Davies (1839), 9 0. & P. 87, N. P. ; 
auhaegumt proceedings (1840), 9 C. & P. 252. 

603. Keevb V. Reeve, No. 005, po«/. 

604. Roberts v. Smith, No. 612, poat. 

605. Implied contraci.l — Service, however long 
continued, creates no claim for remuneration with- 
out a bargain for it, cither express or implied from 
circumstances showing an undei-sianding on both 
sides that there should be payment. 


An action cannot be mamtained for remunera- 
tion merely because it may appear to bo reason- 
able (Mabitn, B.). — Reeve v. Reeve (1858), 1 
P. & P. 280, N. P. 

606. .] — Wlierever a relation exists be- 

tween two parties, which involves the i>erform- 
ance of certain duties by one of them & the pay- 
ment of i*eward to him by the other, the law will 
imply or a jury may infer, a promise by each party 
to do what is to be done by 1dm. — Morgan v, 
Ravey (1861), 6 H. & N. 265 ; 30 L. J. Ex. 131 ; 
3 L. T. 784 ; 25 J. P. 376 ; 9 W. R. 376 ; 158 
E. R. 109; previous proceedings (1860), 2 P. 

P. 283, N. P. 

Annotation !*: — Consd. Robb t>. Groon (1895), 64 L. J. Q. B. 

593. Befd. BayliH v. LintoU (1873), L. 11. 8 C. P. 345 ; 

Batihvaiiy v. Walford (1887), 36 Ch. D. 269 ; Jackflon v. 

Watrion, [1909] 2 K. B. 193. Mentd. Herbert- v. MaikwciU 

(188J), 45 L. T. G49 ; Medavvar r. Grand Hotel Co., [1891] 

2 Q. B. 11. 

607. .] — Loffus V. Maw, No. 721, post. 

608. On continuation of service — Promis 

of present.] — A master liaving admitted that, by 
his factor’s agreement, he promised to his servant, 
in addition to his ordinaiy wages, a present of 
£20, the service to be at all events till the end of 
one year; & that sum not having been paid at 
the expiration of the year, & the service liaving 
continued for several years ; — Held : the con- 
tract was renew'ed in all its parts from year to 
year ; &, nothing being said to the contrary by 
either party, £20 was due for every year of the 
service. — M ansfield (Earl) v. Scott (1833), 1 
Cl. & Pin. 319 ; 6 E. II. 936, H. L. 

609. On performance of service — Servant 

resigning during term of service.] — Lamburn v. 
Orudkn, No. (555, post. 

eiO. Work done on the order of 

another.] — In an action by pltf., a surveyor, 
against deft., one of tfie acting committee of a 
projected railway, it appeared that prospectuses 
were issued, & arge sums received as dei^sits 
upon shares. At a meeting of the committee. 


PODRATZ (Sask.), 119201 2 W. W. It. 
6 ; 61 D. L. It. 313 ; 13 Sawk. L. It. 
215.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— A. 
601 i. General ruZc.] — ^WogeH are the 

T>«r-'Oiinl n mfno« nf InhmiiviT^ **» 


artisans, & it is an essential ingredient 
in wages that the personal services 
of the labourer or artisan must not only 
ho rendered but must have been con- 
teiiiplnted as such in the contract. 
— CouiTcz V. Lear, Hubbard Claim- 
ant, WlNNlREO EUCCTRia Ry. Co. 

• Ti'TT~TTT.»«rt /-intfix Oft ■«r T T> 


238.—CAN. 

601 ii. .] — SUKA V. Newpound- 

i*\ND Government (1892), 7 Nttd. 
L. R 668.— NFLD. 

606 I. Implied contract .] — Johanneb- 
buro Munioipality V. O'Sullivan, 

rmnoi . on I 
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at which deft, was present, there was a written 
resolution, that S. should bo employed to make a 
valuation of the land & houses on the intended 
line. S. would not act, & G., another member 
of the committee, applied to pltf. & at a subse- 
quent meeting deft, assented to pltf.’s appoint- 
ment. The fact having been communicated by 
G. to pltf., he acted upon it, & sent in his report. 
Deft, was afterwards a party to an agreement 
entered into to refer pltf.^s bill to G., & another 
person, for settlement : — Held : the jury were 
properly directed that the question was, whether 
pltf. & deft, meant to contract on the footing of 
a personal liability of deft., cither alone or as a 
member of the acting committee, or on the credit 
of the funds. 

If [a party] does work on the order of another, 
under such circumstances as that it must be 
presumed, that he looks to be paid as a matter of 
right by him, then a contract would be implied 
with that person — under most circumstances, an 
absolute one, under some a conditional one — pro- 
vided he receives funds wherewith to pay 
(Parke, B.). — Uiqoins v. Hopkins (1848), 3 
Exch. 108 ; 0 By. & Can. Cas. 75 ; 18 L. .T. Ex. 
113 ; 12 L. T. O. S. 245 ; 154 E. It. 799. 
Annotations : — Reid. Caldlcott v. Griffltlis & Lowo (185:1). 1 

C. L. 11. 715. Mentd. Bailey v. MacauJuy. Bailey r. 

Poarson, Bailey v. HainoH, Bailey r. BTU(‘(ibridp:e, BaAvsem 

V. Hay. Wilson v. Holden (18411), 0. B. 815 ; Cullliif:- 

rldge V. Gladstone (181)0), 7 T. h. 11. (50. 

611. Servant having board & 

lodging.] — When services have been rendered 
without any express contract for wages, but with 
board & lodging, or other benefits, as the per- 
mission to keep i)oultry for pi^ofit, for tlie pai*ty 
serving, a contract to pay for such services is not 
to be implied. — ^F ooud v, Moklby (1859), 1 F. & 
F. 496, M. P. 

612. Presumption of contract on 

ordinary terms — Rebuttal of presumption.] — 
Pltf. wrote to deft, as follows : — “ I agree to 
accept the appointment of secretary of the L. co. 
upon the following terms, viz., first, a salary of 
£300 per annum, commencing at the present date, 
if the co, be completely registei*ed & put into 
operation ; if not, I shall be satisfied with any 
remuneration for my time & labour you may 
think mo deserving of & your means can afford.” 
Deft, wrote in answer accepting the terms, & 
adding ; — “ It is distinctly agreed & understood 
that if the co. is not formed & carried out, that 
part of your letter which alludes to your salary 
be null & void, & that at the expiration of three 
months it is entirely left to me to give imto you 
such stun of money as I may deem right as com- 
pensation for labour done in the event of the co. 
not being carried out.” Pltf. rendered some ser- 


vice, but the co. was never formed : — Held : there 
was no contract upon which pltf. could recover 
any part of the salary. 

It is by no means a matter of law that a person 
shall be paid for his services, it is a matter of 
contract. No doubt there is a variety of labour 
from which there arises an irresistible inference 
that the person who has done it is to be paid, 
but that is a sort of labour which is always done 
for money, & in such cases a jury would presume 
a contract on the ordinary terms unless evidence 
was given to the contrary (Martin, B.). — ^Roberts 
V. Smith (1859), 4 H. & N. 315 ; 28 L. J. Ex. 164 ; 
32 L. T. O. S. 320 ; 157 E. It. 861. 

Annotations : — Ezpld. Bofliis v. Boborts (1902), 18 T. L. li. 

5 : 12 . Befd. Bi’oomo V. Bpcak, [1903] 1 Ob. 58(5. 

613. Reasonable wages payable.] — It. v» 

Pendheton (Inhabitants), No. 270, ante. 

614. Resolution to grant holiday with 

wages — Right to additional wages if no holiday 
allowed.] — The council of a corpn. passed a resolu- 
tion “ that all the workmen in the employ of the 
corpn. with not less than twelve months* service 
shall have one week’s holiday in each year between 
the beginning of Apr. & the end of Oct. with pay ; 
this arrangement to come into operation in the 
year 1907.” 

A workman who came witliin the terms of this 
resolution served from July 2, 1914, to Aug. 5, 
1915, without having had the holiday. He was 
dismissed the service by a notice which expired 
on Aug. 5, 1915, but was not paid a week’s wages, 
in lieu, of the holiday : — Held : assuming the re- 
solution contained the terms of the contract, it 
did not mean that the workman was entitled to 
a week’s wages for each completed year of service 
if he was not allowed a week’s holiday at some 
time between Apr. & Oct., & therefore ho was 
not entitled to the week’s pay claimed by him. 
— ^Hurt V. Sheffield Corpn. (1916), 85 L. J. 
K. B. 1684 ; 32 T. L. R. 393 ; 14 L. G. R. 614, 
D. O. 

Remuneration at discretion of employer.] — 

See Sect. 2, sub-sect. 1, B., post, 

615. Remuneration to be mutually arranged — 
No agreement arrived at.] — Held : there was no 
concluded contract until the pai-ties had agreed 
upon the salary. — L oftus v, Roberts (1902), 18 
T. L. R. 532, C. A. 

Annotation .—Raid. Brouiuo r. Hpeuk, [1903] 1 CJb. 586. 

B, Remuneraiion at Discretion of Employer. 

616. Whether remuneration recoverable.] — 
Where a person performed work for a committee, 
under a resolution entered into by them “ that 
any service to bo rendei-ed by him should bo taken 
into consideration, & such i-emuneration bo made 


618 i. Ueasanable wages pay- 

ahle.}-— Whore a bye-law of a munici- 
pality appointed a health ofliccr but 
did not llx his salary :—Ueld : the law 
would fix Ids salary at a reasonable 
sum, regard beinsr bad to the serviocs 
T)erformed. — Bogart v. Township op 
Seymour (1885), 10 0. R. 322.— CAN. 

613 ii. .]— Clark v. Clark 

(Sask.) (1921), 62 D. L. R. 280.— CAN. 

618 iii, .] — Gisborne v. 

Newfoundland & London Teleoratii 
Co. (1855), 4 Nfld. L. R. 72.— NFLD. 

e. Performance of services by near 
reJative — Whether contract implied,] 
• — Unless a speciflo contract of hiring 
bo proved, the ct. will discountenance 
an action by a son or daughter against 
a parent for services performed widlo 
living in the parent's house. — Sprague 
Niokkrson (1843), 1 U. C. R. 284.— 
CAN. 

L ,] — White v. White 


(1852), 1 P. E. I. 75.— CAN. 

g. .1 — Campbell v. 

McKerricher (1883), 6 O. R. 85. — 

CAN. 

h. .] — Ilkr (1885), 

9 O. R. 551.— CAN. 

k. .] — Pbokham j- 

Dfa^otty (1889), 17 A. R. 273.— CAN. 

l. .] — Millfj* V. Miller 

(1898). 25 R. (Ct. of Sess.) 995 ; 35 
So. L. R. 769 ; 6 S. L. T. 67.— SCOT. 

m. ,] — Russel v. 

M‘C1.ymont (1906), 8 F, (Ct. of Sesa.) 
821.— SCOT. 

n. Performanvti of service — In ex- 
pectation of marriage — Failure of 
7narriage — WheXlur corUruct implied ,] — 
Where sorvicos were rendered by pltf. 
to deft., in expectation that deft, would 
marry nor, but there was no contract 
of hiriug, & pltf. expressly said that she 
was not to receive & did not expect 


wages or pay : — Held : on deft. 'a 
refusal to marry pltf., no action would 
lie as upon an implied promise to pay 
the value of siioh services in money. — 
Robinson v, Shistkl (1873), 23 C. P. 
114.— CAN. 


o. Must be alleged in steUement 

of claim.] — In an action for wages 
the statement of claim must allege tliat 
pltf. worked for deft, at the latter’s 
request or such other ftiots as show tliat 
doft. made himself liable to pltf. for 
the wages earned. — Roberts r. I*ol- 
LOOK (Sask.). [1926] 4 D. L. R. 1145 ; 
[1926] 3 W. W. R. 705.— CAN. 

p. Terms of atjreemevU — Question 
of /ocf.l— L ogo v. Ellwood (1887), 
14 A. R. 496.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— B. 

616 i. Whether remuneraiion recover- 
able ,] — WiSMEH V, WiSMER (1864), 23 
U. C. R. 519.— CAN. 

O 2 
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SecU 2. — Wages: Suh-aeci, 1, J?., C. cfe J). (a).] 

as should be deemed right ” : — Held : an action 
would not lie to recover a recompense for such 
work, the resolution importing that the committee 
were to judge whether any remuneration was due. 
— ^Taylor v. Brewer (1813), 1 M. & S. 290 ; 106 

B. E. 108. 


Annotations : — Difltd. Bryant t>. llight (1839), 5 M. & W. 
114. Expld. White V. Woodward (1848), 6 C. B. 810. 
Distd. Bird v, McGaheg (1849), 2 Car. & Kir. 707. Expld. 
BiU V. Darenth Valley By (1856). 26 L. J. Ex. 81 . Coiud. 
Hall V. Condor (1857), 26 L. J. C. P. 138. Apprvd. Boberis 
V. Sndth (1859), 4 H. & N. 31.5. Expld. LoftUH v. lloborts 
(1902), 18 T. L. B. 532. Befd. Lake v. C^anipbell (1862), 
5 L. T. 582 : Broome v. Speak, [1903] 1 Ch. 586. 


617. Recovery on quantum meruit.] — 

If A. agrees to serve B. as an apothecary’s assist^t 
at such salary as C. should think reasonable, & 
it appear that no application had been made to 

C. to fix any salary, A. cannot recover anything 
for his services in an action for work &> labour. — 
Owen v, Bowen (1829), 4 0. & P. 93, N. P. 

618. .] — Eawijngs V. Chandler 

(1854), 9 Exch. 087 ; 150 E. It. 295. 

619. Egberts v. Smith, No. 012, 

ante, 

620. .] — A. agreed to enter into the 

service of B., &; wrote to him a letter as follows : 
— “ I hereby agree to enter your service as weekly 
manager, commencing next Monday ; & the 

amount of payment I am to rrjceive I leave entirely 
to you.” A. served B. in that capacity for six 
weeks ; — Held : the contract implied that A. was 
to be paid sonictliing at all events for the services 
performed ; & the jury, in an action on a quantum 
meruit, might ascertfiin what B., acting hand fide, 
would or ought to have awarded. — ^jSRYANT v. 
Flight (1839), 6 M. & W. 114 ; 2 Horn. & H. 84 ; 
3 Jur. 681 ; 151 E. E. 49 ; mh nom, Briant v. 
Flight, 8 L. J. Ex. 189. 


Annotatiotis IJohrrtH r. Smith (1859), 4 D. & N. 

315. Expld. Loftus V. IlobLMts (1902), 18 T. L. It. 532. 

Reid. Lake v. Campticll (1862), 5 L. T. 582 ; Broome r. 

Speak. [1903] 1 Ch. 586. 

.] — See, generally. Part VI., Sect. 4, 

post, 

621. After tender by employer — Of sum 

considered reasonable.] — On a j)arol contract with 
a public board to perform certain work & labour, 
for whatever ” recompense the board might allow 
as right & proper,” an action will he to recover a 
reasonable recompense, although the board tender 
what they consider right & proper. — ^Bird v, 
McGaheg (1849), 2 Car. & Kir. 707, N. P. 


C. Payment Dependent on Contingencies, 

622. Commission on profits— Deduction of losses 
for previous year.] — A clerk was engaged imdcr an 
agi*eement to serve for ten years, at a yearly 
salary of £200 paid quarterly, & the employer 
agieed “ yearly & every year to pay, over & above 
the salary, so much as should be equal to fifteen 
IJcr cent, upon the clear yearly net gains & profits 
of the trade, after deducting all debts & expenses, 
interest on cai^ilal, k, all losses that should happen 
for bad di'hts or otlierwise. It was also agreed 
tliat a rost should be made yearly ; — Held : the 
fifteen per cent, was to be paid upon the profits 
of each particular year, & the losses in former 
years could not be deducted. — ^Philupb v. Curl- 
ing (1847), 10 L. T. O. S. 245. 


623. Commission on articles “ sold "—Articles 
commandeered by Government.] — Wixere an em- 
ployee is entitled, in addition to his^ salary, to a 
commission on aiiicles ” sold ” by his employers, 
he has no right to such commission on atiicles com- 
mandeered by the Govt, from his employers under 
Army Act, 1881 (c. 68), s. 1 15 .— Thompson v , 
British Berna Motor Lorries, Ltd. (1917), 33 
T. L. 11. 187. 

omcial of company— Payment after appoint- 
ment.] — See Companies, Vol. IX., p. 638, No. 
4217. 

Payment after public allotment of shares.] 

— See Companies, Vol. IX., p. 644, No. 3692. 

Negotiator for formation of company — Payment 
after commencement of business.] — See Com- 
panies, Vol. IX., p. 638, No. 4218. 

D, During Absence of Servant, 

(a) In General, 

624. Imprisonment by foreign power.] — A 
foreign prince, under pretence of precaution 
against a supi^sed act of aggression of our Govt., 
made a hostile seizure of British ships in his 
ports, & imprisoned our seamen on shore, & after 
six months they were released, & they resumed & 
concluded their voyage, k the owners received 
their freight : — Held : such seizure, however hostile 
in the manner, so far partook of the nature of an 
embargo in its result, & not of a capture, that it 
did not put an end to the contract of a mariner 
for wages even during the time of such detention 
& imprisonment. But even considering it os a 
temporary capture, yet, like the case of a capture 
& recapture, the mariner was still entitled to his 
wages ; for a maimer’s title to wages depends on 
the chip’s coming her freight for the voyage, k 
the performance of his stipulated duty ; k here 
freight for the voyage was ultimately earned, k 
tlie mariner was guilty of no breach of duty ; 
for Ids stipulation not to be on shore under any 
pretence, without leave, before the voyage was 
ended, must be imderstood of a being on shore by 
tlie poity’s own imauthorised act ; & even if such 
imprisonment on shore could be so considered, 
yet the master having afterwards roceived him 
again on board without objection amounted to a 
dispensation of the service in the interval, & 
entitled him to wages according to his original 
contract. — ^B ealk v, Thompson (1804), 4 East, 
546 ; 1 Smith, K. B. 144 , 102 E. R. 040 ; affd, 
sub nom, Thomson v. Beale (1813), 1 Dow, 299, 
II. L. ; previovA proceedings (1803), 3 Bos. k P. 
405. 

Annoiations : — Folld. JoLiison v. Broderick (1804). 4 EaHi, 
566. Conild. Dowihwuile v. Tibbiit (181 G), 5 M. & H. 
75. Diirtd. Brown v, Milner (1817). 7 Taunt. 319. Consd. 
Tho Florenoo (1852), 19 L. T. U. K. 304. Distd. MelviUo 
V. Do Wolf (1855). 4 E. & B. 844. ConBd. Button v, 
Thompson (1 869). L. It. 4 C. P. 330. Expld. Horlock v, 
Beal. 1 1916] 1 A. C. 486. Refd. Cucksou v. Slones (1858), 

1 E. & E. 248 ; Thu Chieftain (1863), Brown. & Lush. 
104 ; Tho Olympic, [1913] P. 92 ; Browning v, Crumlin 
Volley ColUeries. [1926] 1 K. B. 622. % 

625. .] — Johnson v , Broderick (1804), 

4 East, 566; 102 E. E. 047. 

626. Absence at request of employers — School 
teacher.] — Regulations of an education commibtee 
provided that in the case of absence of teachers 
through illness for more than four weeks the 


PART V. SECT. 2, SUB-SECT. l.-C. 

q. Commission on profits.] — 
Watson v. Miller (1864). 23 U. C. It. 
217.— CAN. 

r. Wages to be paid out of proceeds 
of Mfe.}— McDonkll V. Cook (1845). 


1 U. C. K. 542.— CAN. 

t. .] — Townshenp V , Adams 

(1803), 26 N. S. H. 78.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— 
D. (»). 

a. Wartime service with Forces — . 


Contract to pay during absence — Half- 
vHiges .] — CiLMOUii v. Scottish Miners 
I'KDBRATION FRIENDLY SOCIETY, [1918] 
1 8 . L. T. 39.— SCOT. 


b. While attendina court under 
subpoena ,] — The temporary absence of 



85 


Part V.— Remuneration. 


committeo would take into consideration the pay- 
ment of salary after the expiration of the four 
weeks. 

A married woman, head mistress of an infant 
school, expected her confinement early in Jan. 
1911. On Sept. 10, 1010, the committee, in view 
of her condition, requested her to absent herself 
from her duties till after the birth of the child. 
They regarded her condition as an illness & de- 
clined to pay her full salary during her absence 
which extended from Sept. 10, 1910, to Feb. 6, 
1911 : — Held : the teacher’s absence from Sept, 
to Feb. was not “ absence through illness,” 
although this expression was not confined to 
absence during the time of actual illness, but 
absence during approaching illness & subsequent 
convalescence, but in consequence of the request 
of the committee ; & she was entitled to her full 
salai*y. 

The law seems to be that loss arising from the 
temporary incapacity of a servant from illness 
falls upon the employer. The basis of that is 
that illness is not a breach of contract but some- 
thing arising from the act of God (per Cur.). — 
Davies v. Ebbw Vaij3 Urban District Council 
(1911), 75 J. 1\ 533 ; 27 T. L. R. 513 ; 9 L. G. R. 
122 ( 1 . 

627. Wartime service with forces - Contract to 
pay during absence — Servant of corporation.] — 

On Sept. 21, 1914, the corpn. of C. passed a resolu- 
tion “ that any officer or servant of the corpn. . . . 
who may volunteer & be accej^ted as such, & 
serve Great Rritain afioat or ashoi-e during tliis 
European War be allowed leave of absence during 
his naval or military services ; that he be ndnstated 
upon his return with no loss of position or emolu- 
ments consequent upon his enforced abseiK^e ; 
that the corpn. pay him . . . during such period 
such sums as with the pay he receives fi*om the 
Govt, will make up his full salary or wages. . . .” 

Pltf. was employed by defts. as a tramcar 
driver at £1 11s. ^^d, a week. Relying on the 
resolution of Sept. 1914, on July (i, 1915, he 
voliint/eered, contrary to the wishes of his 
employers, & was accepted for service, lie 
claimed fi*om defts. the difl’ei’ence between his 
army })ay & the (jivil pay lie was iveeiving before 
he enlisted: — Held: (1) by the resolution of 
Sept. 21, defts. had consented to pltf. enlisting; 
(2) they had contracted to pay pltf. the sum 
claimed in the action ; (3) the contract, if ultra 
mrcf* originally, was validatcjd by Local Govern- 
ment (Emergency Provisions) Act, 191(5 (c. 12), 
which was retrospective. Pltf. wiis therefore 
entitled to judgment. — Shtpton v. Cardiff 
Corpn. (1917), 87 L. J. K. B. 51 ; 116 L. T. 087 ; 
15 L. G. R. 587. 

628. War bonus included.] — On 

Sept. 15, 1914, the council of the deft, corpn. 
passed a resolution tliat the whole of their council 
employees, manied or single, called up for service 
or volunteeringfor service with the Forces should 
be granted ” full civil pay,” less their service i»ay, 
Ciilculated at 7.**. per week, & in the case of married 
men in the army, less also the amount of the 
separation allowance for the wife, as from the date 
of mobilisation or enlistment, tlie council’s pay- 
ments to be continued so long as the employees 
were required to remain in the Forces & were in 
receipt of naval or military pay : & that increments 
of salary under any scale becoming due to any 
officer or employee during his period of service 
with the forces of the Crown should be jiaid as they 


accrued. Pltf., who was employed by the council 
as a riveter & driller, in reliance on that resolution 
volunteered for service with the Forces & enlisted 
on Nov. 11, 1914. lie was at that time a married 
man & was in receipt of a weekly wage of £1 1 Is. 3d. 
Defts. had in facjt no power to make the payments 
authorised by the resolution, but on May 17, 191 (5, 
Local Government (Emergency Provisions) Act, 
1916 (c. 12), s. 1, came into force. As from the 
date of pltf.’s enlistment & down to the time of 
his demobilisation defts. paid to pltf. weekly sums 
which from time to time varied in amount, & 
wliich were calculated upon the assumpt ion that, 
according to the contract between the parties, 
the full civil pay ” of idtf. was the pay he was 
receiving at the date of his enlistment. In an 
action bmught )?y pltf. to recover the imjrements 
of pay to which lie would have been entitled if ho 
had remained in the service of defts. : — Held : 
the action was founded upon a simple contract 
debt eSc not upon a specialty debt arising out of 
Ijocal Government (Emergency Provisions) Act, 
1916 (c. 12), & therefore Stat. Limitations, & not 
Civil Procedure Act, 1833, applied ; theridore, 
liltf. could only recover such increments of pay 
as became payable within the six years preceding 
tlui issue of the writ in the action. — Aylott v. 
West Ham Corpn., [1927] 1 Ch. 30 ; 95 L. J. Ch. 
533 ; 135 L. T. 424 ; 90 J. P. 165 ; 42 T. L. R. 516 ; 
24 L. G.R.429, C. A. 

029. War bonus included.] — A 

circular issued by thci Postmaster-Genepfil in 1914 
stated that postjil servants who entered the army 
would bo allowed full civil pay, in addition to 
military pay. A telegraphist redying on the 
circular left Ids position in the Post Office for 
miliWy service, & dui'ing his absence bonuses 
were given to the postal staff remaining at home, 
A ho by petition of right claimed the amount of 
those bonuses : — Held : the bonuses weT*e part of 
suppliant’s pay, he was entitled to the rtdief 
claimed. — SuTroN v. A.-G. (1923), 39 T. L. R. 
295 ; 67 Sol. Jo. 422, H. L. 

Anmyiations Railway Ch aring HmiKn r. Dnico 

(1U2G), i:ir» L. T. 417 ; yiHKoii V. WckI Ham Corpn. (11)2(5). 

1 25 L. T. 427. Refd. Pidrtuck, etc. v. It. (1024 ), 4 1 T. L. U. 

51. 

630. .] — On Aug. 21, 1924, the 

Railway Clearing llouse issued a circular in which 
it was stated that if a married man with dependants 
joined the Army, an allowance would be made to 
him which, with the amount deducted from his 
pay & separation allowance by the Army 
authorities, would not be less than four-fifths of 
his salary or standard rate of pay when ho was 
in the service of the Clearing llouse. An un- 
married man or widower with dependants was to 
receive an allowance according to individual 
circumstances. It was also stated that the men’s 
posts were, as far as possible, to bo kept open for 
them till their return to civil life. Pltfs., who had 
joined the Army, claimed a declaration that they 
were entitled under the circular in question to the 
diflerenco between the emoluments paid to them 
during their service in His Majesty’s Forces & the 
emoluments paid to other persons employed by 
the Clearing House during the same period who did 
not join the Forces. Pltfs. were selected from three 
classes : (a) those who had already enlisted when 
the circular was issued ; (b) those who enlisted 
between the date of the issue of the circular in 
question & June 25, 1916, when the Military 
Service Act, 1916 (c. 105), came into force ; & 


servant from his master’s employ- under a subpeena, Is no ground for t>. McLeod (1888), 27 N. B. R. 199. 
ment, while attending ot. as a witness deduction from his salary, —MacIntyre CAN, 
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Sed, 2. — Wages: Svh-sed. 1, D. (a) (?>), F, 

cfcg.] 

(<?) those who enlisted after June 25, 3 OIC : — Held : 
the word “ salary ” necessarily connoted a con- 
tractuidly secured payment, & that excluded 
bonuses. — BAii.WAy Oleaeing House v. Druce 
(1926), 136 L. T. 437 ; 42 T. L. B. 663, H. L. ; 
revsg. S. C. sub nom, Druce v. Bailway Clearing 
House (1926), 133 L. T. 614, C. A. 

Annotation : — Reid. Sisson V. West Ham Corpn. (192C), 

135 L. T. 427. 

Unlawful absence — Forfeiture.] — See Sub-sect. 
6, A., post. 

Seamen’s wages.] — See Shipping. 

(6) Illness, 

See, generally^ Contract, Voh XII., p. 377, 
Nos. 3116 d seq, 

631. General rule — Servant entitled to wages.] — 
B. V, CimiSTCiiuRCH (Inhabitants), No. 371, 
ante. 

632. .] — A trader borrowed £560 

under an agreement by which the lender was to 
bcconjc his clerk at a salary of £222 lOs. a year. 
Tlie trader agreed to produce liis accounts & 
balance sheet to the lender, who was to get in 
the debts, A alone to draw cheques on the banking 
account. If the balance was in the trader’s 
favour at any time, he might draw to the amount 
of it. On payment of the loan, or on proceedings 
being ttakon to recover it, tlie agree; icnt was 
to be at an end. Tlie lender was to have the 
option of becoming a partner. On the trader 
becoming bkpt. : — Held : the lender was a clerk 
entitled to payment of throe months* salary in 
full, A the circumstances of th(* clerk having been 
absent, from business owing to ill-health for the 
three months immediately preceding the bkpey., 
with bkpts.* sanction, did not take away this 
right . — He Closson, Ex p. Harris (1845), De G. 
106 ; 6 L. T. O. S. 203 ; 9 Jur. 497, a. of B. 

633. .] — 11. was employed as a 

biscuit maki'r on the terms of a week’s notice. 
One day he sent word that he was ill & unable to 
attend, & on inquiry this was found correct. 
After an absence of five weeks he returned, when 
the master refused to allow him to resume work. 
No notice had been given by the master to quit 
the service ; — Held : the contract was not dis- 
charged by H.’s absence from illness, & H. was still 
a servant, & entitled to return & work till he got 
a week’s notice. — Carr v, Hadrill (1874), 39 
J, B. 240. 

634. .] — Pltf. entered deft.’s service 

for a period of live years, at a yearly salary, pltf. 
undertaking to devote the whole of his time to 
deft.’s business. Duiing the period pltf. became 
temporarily ill, A was m consequence prevented 
from performing his work : — Held : pltf. was 
entitled to salary during the time of his dlncss. — 
Warren t;. Whittingham (1902), 18 T. L. B. 608. 

Amuiintwn Re!d. Niblelt r. Mitl. By. (1907), 06 L. T. 462. 


635. .]— Davies v, Ebbw Vale Urban 

District Council, No. 026, ^arUe. 

636. Right conditional on subsistence of con- 
tract— Contract for actual performance of services.] 
— ^By agreement defts. took pltf. into their service 
for five years, if he should so long live, & bo able 
to perform, A actually perform, the services con- 
tracted for, A upon the like condition covenanted 
to pay liim a certain salary ; — Held : pltf. could 
not recover his salary for such time as he was 
absent ^m the place of his employment upon sick 
leave, though during that time he liad not ceased 
to bo in the service of defts. — I nglis v, Bast- 
INDIA Co. (1851), 18 L. T. O. S. 93. 

637. .] — CucKSON V. Stones, No. 483, 

ante. 

638. Illness caused by servant’s misconduct — 

Before contract.] — Pltf. was engaged by defts. 
as a clerk at £120 per annum, A was to liave one 
month’s notice of dismissal. He began his duties 
on July 2, A served till Aug. 1. He was then 
obliged by iUncss to be absent till Sept. 2, when he 
tendered his services, which were refused. He had 
in the meantime received on Aug. 20, a letter from 
defts. terminating the engagement. In an action 
brought by him for w^cs from Aug. 1 to Sept. 20 ; 
— Held : pltf. WJis entitled to wages for that i)eriod, 
A it was no answer to Ins claim that the illness 
was caused by an act of misconduct on his part, 
which occurred before the contract, A which he 
did not know, at the time of the contract, would 
lead to his illness, A render him incapable of per- 
forming his work. — K. v. Baschen (1878), 38 

L. T. 38 ; suh nom, K. v. B., 42 J. P. 264, D. C. 
Annotatinns Refd. Loatos v. Maple (1903), 88 L. T. 288 ; 

Niblott V. Mid. Jly. (1907), 96 L. T. 462. 

639. Receipt of sick pay from friendly society — 
Railway servant.] — Pltf., a railway employee, upon 
entering the co.’s service, signed an undertaking to 
abide by the rules of the co. One of these rules 
required him to join the railway co.’s friendly 
society, which was independent of the co., but to 
the funds of which the co. contributed. By 
the rules of the society a member was entitled to 
sick pay during illness, but not if he was receiving 
wages from the co. Pltf. became ill in Feb. 1905, 
A received sick pay until Sept., wlien he received 
notice terminating his employment : — Held : he 
was not entitled to wages during that period. — 
Niblett V. Midland By. Co. (1907), 90 L. T. 462 ; 
23 T. L. K. 240 ; 51 Sol. Jo. 211, D. C. 

Annotatkm : — Refd. Warbiirloii v. Co-up. Wholesalo ISoi;., 

119173 1 K. B. 663. 

640. What amounts to ** illness ” — Approach 
of illness — Convalescence.] — D avies v. Bbbw Vale 
Urban District Council, No. 026, ante. 

Seamen’s wages.] — See Shipping. 

E. Extra Wages. 

641. Necessity for distinct agreement.] — If a 
clerk to the coinrs. of the land tax be appointed 
clerk to the comrs. for managing other taxes, his 


PART V. SECT. 2, SUB-SECT. 1.— 
D. (b). 

687 i. Rigid conditional on mthsUtance 
of contract. y~MAi\KB v. DMmioinu 
J'KIIRY COAIAfIRRION (1903), 36 N. S. R. 
168 ; .34 S. C. II. 360.— CAN. 

637 if. .] — ^A sorvant Is entitled 

to his wages or salary during absence 
through temporary Illness, provided 
that tbo contract of service remains 
in existence during that time, & that 
he Is ready A willing to carry out his 
duties save for the incapacity pro- 
duced by the illness. — Colman v. 
Naish (1914), 28 W. L. R. 487.- CAN. 


687 iii. MoKTAUUKr. GRAND 

Trunk Pacific Ht. (1016), 8 W. W. R. 
628 ; 23 D. L. R. 866 ; 25 Man. L. R 
372.— CAN. 


637 iv. .)— Ritchib v . Hall 

(1903), 23 N Z. L. R. 409.— N.Z. 

637 V. .]— Myers v . Sibradski, 

[1910] T. P. D. 809.— S. AF. 


637 Vi. .] — Boyd v . Stuttapord 

& Co., [1010] App. I>. 101.- S. AF. 

0 . Weekly servant — Whether etUiUed 
to toages.] — Where a servant hired 
by the week is absent, on account of 
illness, six or seven weeks, he is not 


CO titled to bo paid for the time during 
whJcli lie was absent. — ^Miller v . 
Morton (1891), 8 Man. L. R. 1.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— E. 


641 1. Necessity for distinct aoreement.] 
—Latham v . Edinbukoh & Gi.asgow 
Ry. Co. (1866), 4 Moeph. (Ct. of Sess.) 
1084 ; 38 Sc. Jur. 564.— SCOT. 


641 II. .] — ^Mackenzie v . Baird’s 

Trustees, [1907] S. C. 838. — SCOT. 


111. .J — ^lUACKISONV. DUNDEE 

Ruroh, [1909] S. C. 971 ; 46 So. L. R. 
577 ; [1909] 1 S. L. T. 383.— SCOT. 
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deputy who performed all the duties of his offlco 
is not therefore entitled to an increase of salary. 

Had pltfs.* case rested wholly on the fact of 
the new duty being imposed upon him, I should 
not think it such a case os would have entitled him 
to come into a ct. of justice for an additional 
stipend on a quantum meruit (Lobd Kenyon, 
C.J.). — Beix V. Drummond (1791), Peake, 63, N. P. 

642. .] — A purser’s steward on board one 

of His Majesty’s ships cannot recover wages from 
the piu«cr, upon an implied contract, for his 
services as such on board the ship in addition to 
wages as able seaman, y)ayable by the Crown. — 
Carter v. Hall (1818), 2 Stark. 361, N. P. 

Annotalions Distd. Cliittcrbuck v. C/otfin (1841), Car. & M. 

273 ; CluiUTbiick v. Coffin (1842), 3 Man. & C. 842. 

643. When contract to give full services.] — 
Taylor v. Vansittart (1864), 24 L. T. O. S. 94. 

644. .] — Pursuer Wcos appointed in 1868 

surveyor of police by the police cornrs. of Dundee 
at a salary of £400, subsequently raised to £600, 
& continued in that olUce &, after 1894, as burgh 
surveyor to the town council until 1906. By the 
terms of his appointment it was stipulated that 
he should devote all his sei’vices to the business of 
the comrs. During the thirty-eight years of his 
employment he did work for the coinrs. in excess 
of what wiis contemi3lat(.‘d at the time of his 
appointment, & particularly in regard to the i>ro- 
niotion of various bills in Parliament. On three 
occasions they i)aid him an honorarium, but other- 
wise he received no additional rt^muncration for his 
work. In 1900 he claimed, & biought an action 
against the conns, for, £16,000 in respect of extra 
work ; — Held : there was no evidence on which 
they could be held to bo liable. — ^Mackison v, 
Dundee Magistrates, 11910] A. 0, 285, II. D. 

645. Effect of custom or usage.]- A mariner 
who has signcid aiiicles for a voyage at a cerbiin 
pay per month, cannot claim any further wages or 
gratuity by usage or custom. 

The only [contract] (dlowed was tliai entered 
into by articles & signed by him (Lord Ai.vanley, 
C.J.), — Elsworto V. WooLMORB (1803), 6 Esp. 
84, N. P. 

AvhnUtHons Distd. ClulturLuck r. Coffin (184 1), Cnr. & M. 

273 ; OluUcrbnck r. ('oJIiii (1842), 3 Mtm. Ci. 842. 

646. Payment of income tax by employer 

— Promotion to higher class of employment 
accepted.] — Under I'ort of London Act, 1908 
(c. 68), s. 60, servants of certain dock c:os. which 
by tliat A(jt were transfeiTod to the Port Aut-horily 
held their office ujion like “ terms conditions ” 
as und(jr the tiansferred dock cos. l*ltfs., who 
were transferred emi)loyei»s, had entered llie 
service at a time when tliere was a trade usage 
by the dock cos. to pay the income tax upon tlu! 
salaries of sucli of their servants as were assessable 
thereto. At tliat time, iiaving regard to the 
amount of their salaries, pltfs. were not so 
assessable. After tlie transfer, the Port Autlmriiy 
gave notice to discontinue the jiractice of paying 
income tax upon salaries. Pltfs were subsociuently 
promoted by the Port Authority to higbc;r grade s 
of employment at increased salaries, & upon the 


passing of the Finance (No. 2) Aci , 1915 (c. 39), 
they became assessable to income tax on the 
excess of their salaries over £120. Tliey claimed 
a declaration that the Port Authorit y werej liable 
to pay the tfix : — Held : tlie acceiDtanco by pltfs. 
of promotion to a higher class of employment, 
with notice of d(»fts.’ intention to discontinue 
the jiracticfi of paying income tax upon salaries, 
constituted a fresh (contract of s(*rvice, under 
which there was no obligation upon defts. 
pay the tax.- Meek v. Port of IjONDON 
Authority, [1918] 2 Cb. 96 ; 87 L. J. Ch. 376; 
119 L. T. 196 ; 82 .T. P. 225 ; 34 T. L. K. 420 ; 
16 L. U. 11. 483, U. A. 

647. Rescission of agreement — On transfer of 
business to statutory company.] — Pltf. had since 
1892 been in the employment of the East liondon 
W’afcerworks co. That undertaking was by 
Metropolis Water Act, 1902 (c. 41), transferred 
to defts., the Metropolitan Water Board, & June 24, 
1904, Wiis the “ appointed day ” under the Act 
on which his transfer as one of the existing officers 
or servants of the E.ast Ijondon Waterworks co. 
to defts. took place. By verbal agroement in 
1899 that CO. had arranged to pay pltf., in addition 
to his wi^ekly wages, an extra sum for certain 
extra seiwiccs perforaicd by him. From June 24, 
1902, to Nov. 16, 1906, no change was made by 
defts. as regards this extra weekly payment, but 
tliiy then gave him notice that they would not in 
future pay this a^ldition to liis regular wages. Pltf. 
sued defts. for balance of wagess from Nov. 17, 1906, 

cLiimed a declarfition that the agreement of 
1899 was subsisting & binding on di‘fts. : — Held : 
pltf.’s claim failed upon the pound that Metro- 
polis Wat(ir Act, 1902, gave him no legal right to 
insist that bis i>ay could iK^ver be altered so long 
as he was performing tlic came duties as lie had 
previously ptjrformcd. There was notliing in the 
words of sect. 47 which jireventod d(‘fis., after 
an officer or servant had once been taken over by 
them from considering his raU? of y>ay too higJi 
& consequently altering it. As the East Ijondon 
Waterworks co. had been entitled, at any time to 
give seven days’ notice to change y)lif.’8 conditions 
of service & pay, defts. ’were (iqually entitled to do 
so. Pltf. had sustained no loss in consequence of 
the Act, & it was only i£ loss were sustained in 
consequence of the Act that any right to recover 
comyieiisation aiose under sect, 47. — llowsFJiL r. 
Metropolitan Water Board (1915), 84 L. J. 
K. B. 1869 ; 79 J. P. 207 ; 13 L. G. R. 654. 

Wages of seamen.] — Sec Shipping. 

F, Minimum Wages, 

See Work & La hour. 

G, Apportionment of Wages. 

648. Where agreement entire- - Whether ap- 
portionment allowed.] — If A. appoint B. his 
collector, & dirfict B. to take & receive to his own 
use £100 out of the first money ho collects, this is 
on entire agreement, & B. cannot bring an action 
of debt on it for £75 as for three-quarters of a 


641 iv. .] — ** Salary ” means flxed 

rate of paymout for r^ilar & continued. 
eervlccH rendered & does not in ite 
ordinary meaning include over-time 
or a periodical bonus. — Blackburn v . 
Blackburn, [1020] 0. P. D. 13.— 
S. AF. 

d. Transfer to position of greater 
respansibUity — lUght to higher imges. ] — 
Smith «. Nrwpoundlani) Govern- 
MENT(1886).7 Nfld.L.R.62.— NFLD. 


PART V. SECT. 2, SUB-SECT, G. 

648 i. JVhere agreement entire — 
Whether apportianaieni allowed ,] — Owi*:n 
V. James (1800). 4 Terr. L. K. 174.- - 

CAN. 

648 ii. Knox v. Munro 

(1900), 13 Man. L. R. 16.— CAN. 

648111 . .] — Shkddonv. City 

OF Regina (1907), 6 Terr. L. R. 290. — 

CAN. 


648 iv. .1 — A contract 

between a farmer & u farm labourer 
by which the latter agroes to work 
for tho season at a certain sum per 
month to bo paid ut tho explmtlnn of 
tho season is an entire contract & tho 
labourer must complete the season 
before he is entitled to recover any- 
thing. — L a Plante v. Kinnon (1916), 
30 W. L. R. 949 ; 8 W. W. R. 332 ; 
21 D. L. R. 293.— CAN. 

048 V, — 1 — Haber v. 
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Master and Servant. 


Seal, 2. — Wages; StA-sed. 1, G.; sub-aecla. 2, 3 
<fc 4.] 

year 8 salary. — ^Plymouth (Countess) v. Throg- 
morton (1688), 3 Mod. Bep. 153 ; 1 Salk. 65 ; 87 
£2. B. 99. 

Annotaiwna : — Apld. Cutter r. I’owell (1705), fi Term Hep. 
320. Reid. MIUb w. FunneU (1824), 4 Dow. & Hy. K. D. 


649.- Effect of usage.] — (1) If a 

sailor hired for a voyage take a promisso^ note 
from his employer for a certain sum provided he 
proceed, continue & do his duty on board for the 
voyage, & before the arrival of the ship he dies, 
no wages can be claimed eitlicr on the contract 
or on a quantum meruit. 

As it [the contract] is entire, & as deft.’s promise 
depends on a condition precedent to be performed 
by the other party the condition must be performed 
before the other party is entitled to receive any- 
thing under it. It lias been argued that pltf. 
may now recover on a quantum meruit : but she 
lias no right to desert the agreement (Ash- 
hurst, J,). 

(2) With regard to the common case of an hired 
servant . . . such a servant though hired in a 
general way, is considered to be hired witli reference 
to the general understanding upon the subject, 
that the servant shall be entitled to his wages for 
the time he serves, though he do not continue in 
the service during the whole year. So if pltf. 
in this case could have jiroved any usage that 
persons in the situation of this inat-c^ uti entitled 
to wages in proportion to the time they served, 
pltf. might have ixicovered according to that 
usage (Lawrence, J.).— Cutter v, Powetx (1795), 
6 Term Bep. 320 ; 101 E. B. 573. 


A^niotaiiunn As to (1) Distd. Tlidiutts V. WilliauiK (1834), 
.3 N(‘V. & M. K. 11. 515. Apld. Apploby v, Myeiw (1867), 
L. Jt. 2 C. J\ 651. Consd. Dutton r. Tlionirmoii (1806), 
L. H. 4 C. P. 330. Apld. Smiipter v. HodgeH, [18681 1 
g. D. 673. Refd. Collins v. Price (1828). 5 Binif. 132; 
Lilley v. Klwin (1848), 11 Q. D. 742 ; Do Berniirdy v, 
Harding & Pooley (1863), 1 C. L. 11. 88d ; Ex p. Baker 
(1867), 3 ,lur. N. B. 637 ; Munro v. Butt (1858), 8 E. & B. 
738 : Harrison v. James (1862), 31 L. .1. Ex. 248 ; Stubbs 
v. Holywell By. (1867), L, B. 2 Excli, 311; Lockwood 
V. Tunbridge Wells L, B. (1884), Cab. & El, 286 ; O’Neil 
V. Armstrong, Mitcludl, [1866J 2 Q. B. 70 ; Donkin r. 
Hastlo (1867), 61 J. 1’. 568 ; I’arkin v. Bonth Hell on Coul 
Co. (1967), 97 L. T. 68 ; Harrowing S.S. Co. r. Tbonias, 
119131 2 K. B. 171 ; Dakin v. Lee, [1616] 1 K. B. 566; 
Moriarty v. llcgont’e Garage (^o., 11621) 1 K. B. 423. 
As to (2) Consd. Baxttjr v. Nui-so (1844), 8 Jur. 273. Apld. 
George v. Davies, [16111 2 K. B. 445. Generallu, Refd. 
Goodman r. Pocock (1850), 15 g. B. 576 : Emmens v. 
Klderton (1863), 13 C. B. 465 ; The Camilla (1858), Sw. 
312. Hentd. Bumby v. Bollett (1847), 16 M. & W. 641 • 
Ehronsporger v. Anderson (1848), 3 Excli. 148 ; Dnwson 
V. Collis (1851). 10 C. B. 523 ; Hoebster r. Do la Tour 
’ Mokelt V. Badger (1856), 1 C. B. 
N. S. 260 ; Danube & Black Si?a By, it Kusteudjio Harbour 
Co. V. Xenos, Xenos v, Danubt; & Black Bea Bv. & 
Kusteiidjie Harbour Co. (1861), 11 C. B. N. S. 162- 
Bartholomew r. Markudek (1864), 6 L. T. 651 : Cmwford 
tJ. Crawford (1867), 16 W. B. 411 ; Savage v. Cuiminir 
' Oxford V. Provand (1868), L. R. 2 
P. C. 135 ; Robinson v. Mollett (1876), L. B. 7 H. L. 802 ; 
Bymo r. Loon Van Tlenhoven (1880), 42 L. T. 371 • 

116081 Wc!^B.^ 668' BmzUciio, 


650. Salary at yearly rate,] -A. agreed 
\mtmg to receive B. as clerk, etc., in consideratior 
of B. paying him a premium of £300, “ & to paj 
him a salary at the following ratc*s, viz. ; for the 
first year £70 ; for the second, £90 ; for the thM 
£110 ; for the fourth, £130 ; for the fifth & 
follo^g years, £150 ; & in the case of the deatl 

of either to return £160. At or just before the 


execution of this agreement, B. said to A. that it 
would be convenient for him to receive his salary 
quarterly, & during the first three years the salary 
was so paid : — Held : in an action for work & 
lalx)ur & wages for the first quarter’s salary in the 
fourth year, this was an agreement within Stat. 
Frauds, s. 4. & could not be varied by the con- 
versations or acts of the parties ; under it the 
salary was payable at the end of every year, & A. 
could not rocover pro rata before the expiration 
of the year. — Giraud v. Richmond (1846), 2 C. B. 
835 ; 15 L. J. 0. P. 180 ; 10 Jur. 300 ; 135 E. R. 
1172 ; 8uh now, Geraud v, Richmond, 1 New 
Pract. Cas. 404 ; 7 L. T. O. S. 85. 

Annotaiions : — Refd. Evans v. Roe (1872), L. B.. 7 C. P. 138 ; 

Williams v. Moss’ Empires, 11615] 3 K. B. 242 ; Moiris v. 

Baron, [1618] A. O. J. 

651. .] — Boston Deep Sea Fishing 

& Ice Co. v. Ansell, No. 502, ante. 

652. Salary at weekly rate — Attachment of 

salary before expiry of week.] — S., a music liall 
artiste, was indebted to M. in the sum of £31 1 8«. 4d. 
for which amount & costs judgment was obtained 
against him. For the week beginning May 15, S. 
was engaged to give a week’s performfinoe ai L. 
at a salary of £180 per week. On May 17 a 
garnishee order nisi was obtained by M. against 
S.’s employers io attach the propoition of salary 
alleged to be due to S. for the performances already 
given by liim that; week, the allidavit upon wbicli 
tlui application was based stating that the 
gamisliees were imlebtc^d to 8. in the sum of £100 
or thereabouts. By the terms of S.’s agreement 
liis engagement was exprt'sscd to be for one week 
commencing May 15 at a salary of £180 per week. 
Clause 8 provided that “ In case tlui artiste sliall, 
except through illness ... or accident, . . , fail 
to perforin at any performance the artiste shall 
pay to the numagement a.s & for liquidated 
damages a sum equal to the sum which the 
artiste would have rcjceived for such performance 
in addition to costs incurred by the management 
through the default of the artisUi. ...” Clause 12 
provided tliat ” No salaiy shall be paid for days 
upon which the th(\atre is closed by reason of 
national mourning. . . “No salary shall be 
payable for any performance at which tluj artiste 
may not appear tlirough illness or his ow'n 
default. ...” (JlauBC 16 provided {inter alia) : 
“ If the aiiiste shall commit any breach of any 
of the terms & conditions of this contract or (if 
the rules, the mfinagcment . . . may forthwith 
dcteiminc this contract, & the artiste sliall have 
no claim upon them for salary (other than a pro- 
portion for perfoimances played) expenses, costs, 
or otheiwise.” 

In an issue directed by the master it was con- 
tended on behalf of the garnishcics that upon the 
construction of tlie conti*act the salary payable to 
S. did not become due until the expiration of the 
week for which lie was engaged, & consequently 
was not liable to attachment before that time. 
It was contended for the judgment creditor that 
clauses, 8, 12 & 16 of the agreement showed that, 
although the salary was payable weekly, it was 
contemplated that the artiste should be taken to 
have earned his salary at the end of each perform- 
ance. The master made the garnishee order 
absolute ; — Held : the decision of the master was 
wrong, & there was no debt due to S. which was 
liable to attachment until the expiration of his 


Buttkrt (Saak.) (1916). 46 D. L. B. 
681. — CAN 


660 i. SaUxty at yearly rofe.}— 

Gliddon V , Yarmouth Pubuo School 


inViv 17) Trustees (1608), 12 O 

lOUl : 17 O. L. R. 343.— 6 aN. 


*. On menudvrt determination of 
by midvat con- 
sera .] — Likrle r. Abbs (1621), 69 


D. L. R. 601.-~CAN. 


f. Where salary in 


Logan (H. J.) Co. _ 

^ , 3; 7 C. B. R. 3^6.— CAN. 


D. L. R. 646 : 


arrear.l — Jte 
[1926] 2 
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^gagement.—MAPLEsoN v. Sears (1911), 
^05^L. T. 639 ; 28 T. L. R. 30 ; 56 Sol. Jo. Bi, 

T\ 9** premature determination of contract — 
Death of servant.]— Cutter v. Powell, No. 640 , 
ante. ’ 

V T; — Determination by mutual consent — 

Yearly hiring — Bankruptcy of employer.] — (1) 
A clerk hired generally by the year at a certain 
salary, may, upon a dissolution of the contract 
by mutual consent within the year, recover salary 
pro ratdf without any express agreement to that 
effect. 

(2) The contracts of a trader with liis clerks & 
serv^ts arfj not dissolved by the issuing a com- 
mission of bkpey. against him; therefore the 
clerk of a trader against whom a commission of 
bkpey. issues during a current year of the hiring 
of such clerk, may, after the bkpt. has obtained 
his ceitificate, recover his salary for the whole 
year. 

(3) So also ho may recover pro raid where the 

contract has been dissolved by mutual consent 
within the year, but after the issuing of the com- 
mission. j 

(4) The departure of the clerks upon the ceasing 
of the trade, is evidence of a dissolution of such 
contract.— Thomas v. Wilt.tams (1834), 1 Ad. & El. 
985 ; 3 Nev. & M. K. B. 545 ; 3 L. J. K. B. 202 : 
llOE. K. 1309. 

Annotations : — jls io (1) Refd. Laiulmrn v. Cmdon (1811), 
n N* Consd. llopkiriH «. TlioimtB 

655. Yearly salary — Question for 

jury .J— Where a contract for service at a yeiirly 
salary is by mutual consent i)ut an end to in the 
middle of a quarter, the servant may recover 
salary pro raid : but, whether he be so entitled or 
not, is a question for the jury upon the whole of 
the circumstances. — L amb urn v. Cruden (1841), 

2 Man. & G. 253 ; 2 Scott, N. K. 533 ; Drink- 
water, 86 ; 10 ].. J. C. P. 121 ; 5 J. P. 242 ; 

Jur. 151; 133E.lt. 741. 

Annutaiion : Refd. Robiiiw r. INiwor (I sr)8), t Jur. N. S. 810. 

656. Salary payable half yearly — Auditor 

& manager of estates — Apportionment Act, 1834 
(c. 22).]— Where pltf. was by deed ax>pointed to 
“ the offices of auditor & superintending manag(‘r 
of deft.’s estates ” at a salary of £L,8U0 payable 
half yearly, on July 7, & Jan. 7, in every year, ^ 
deft, had revoked the appointment in the rniddle 
of a cuiTcnt y(»ar ; — Held : above Act did not 
enable jiltf. to recover a pi^oportionaUj part of the 
salary in respect of that portion of the year during 
which pltf. held tb(j offices. That statut/t^ apfdies 
to crises where i)ayment for the whole period must 
be made to some person &; docs not include a 
payment under a contract between emi)loyer & 
(unploycd for services perforiruid, whei’e the pay- 
ment entirely ceases upon the detx^rmination of 
claimant’s right to receive it. — Lowndes v. 
Stamford (Earl) (18.52), 18 Q. B. 425 ; 21 L. J. 

Q. B. 371 ; 19 L. T. O. S. 227 ; 16 Jur. 903 ; 118 
E. K. 160. 

Annotation : — CoBSd. Moriarty v. Garage Co., 

11921J1K. B. 42a. 

Forfeiture of wages.]— Sub-sect. 5, post 
Quantum meruit.] — See Part VI., S<ict. 4, post. 
Wages of seamen.] — See Shipping. 


Sub-sect. 2. — ^Placb of Paymbn't. 

See Payment of Wages in Public-Housos Pro- 
hibition Act, 1883 (c. 31). 


Sub-sect. 3. — ^Attachment op Wages. 

See Execution, Vol. XXT., pp. 032-631, Nos. 


2143-2150. 


Sub-sect. 4. — Deductions and Set-Off. 

657. Set-off — Bills given to servant — Payment 
not proved.] — Uebden v. Hartsinic (1801), 4 
Esp. 46, N. P. 

Annotation : — ^Rafd. Hickling r. llardcy (1817), 1 Mooro, 

C. P. (51. 

658. Value of goods lost — By negligence 

of servant.] — In an action by a servant against his 
master for wages, tlie latter cannot generally set off 
the value of the goods lost by the negligence of 
the former ; but if it be proved to have been part 
of the original agreement between them, that the 
servant should pay out of liis wages for all his 
master’s goods lost through his negligence, the 
value of goods so lost may, under the general issue, 
be deducted from the amount of th(i wages. — 
Le Loru V. Bristow (1815), 4 Camp. 134, N. P. 

659. -,] — Indebitatus assumpsit 

for work & labour, for services in navigating 
certain barges for defts. 

Plea,' that the claim was for wages due for 
services pcrformc'd by pltf. as master of a boat 
used by (lefts, for the carriage of goods, they being 
common carriers, & that pltf, was liircd by them 
under an agreement, that, as masbir of the said 
boat, he was to bo rtisponsibh^ for the safety &; due 
delivery of all goods taken on board by him, & 
was 1.0 b(^ chargtsablo for all pilferages of, or damage 
or losses tej any goods under his cliargc* ; & that 
the amount thereof should be deducted from his 
wages, & might be pleaded or set off accordingly. 
The plea tlien averred the delivery of a jiipe of 
wine to pltf. on board the boat ; that, whilst it 
was so in pltf.’s cliarge, the wine was pilfered ^ 
wat<^r substituted in lieu thereof, whereby the pipe 
of wine was greatly damaged, for which damage 
defts. were liable, & which damages amountied to 
a certain sum, etc., which far exceeded the amount 
of the causes of action in the declai'ation mimtionod. 
Defts. then claimed to set off the loss they had 
thereby sustained, against idtf.’s demand. To this 
pica pltf. replied de injuria: — field: the replica- 
tion was imf)rop(jr, Semhle : the pica amounted 
to the gem'ral issue. — Cusworth v. Pickford 
(1849), 7 M. & W. 314 ; 8 Dowl. 873 ; JJ. & W. 
86 ; 10 L. J. Ex. 41 ; 5 Jur. 174 , 151 E. K. 786. 
Annotations : — Mentd. Sall-cr r. Piii<jh(!ll (1811), 1 (i. B. 20!) ; 
Livingston v. Ralli (1855), 1 Jiu*. N. S. 

660. Bill drawn by servant on master — 

Authority to draw for business purposes.] — A. w^ns 
employed as storekeeper by B. & C., who were 
joint adventurers in a mine, & he was authorised 
to draw bills on B. for money laid out on account 
of the mining co. The bUls were discounted by a 
banker, A; the payment of them was guaranteed 
to him by B. & C. B. having been awosted, A., 


part V. SECT. 2, SUB-SECT. 4. 

668 I. Set-off — Valtui of goods lost — 
"if negligence of servant. I — He Brown 
& CiUFT, 21 C. L. T. 103.— CAN. 

Passage money received by 

driver.]— McRae v. McBkath 
<1647), 3 Kerr, 446.— CAN. 


h. Deduction — Charge, for medical 
aitendance .] — ^Tho roqueet under Master 
& Servant Act, 6. 12, of tliirty or more 
workmen that the master deduct from 
their wages a sum to be paid to a 
medical practitioner for attendance 
upon them, affects only those who 
make It & the employer. Workmen 


who do not Join in the request may 
make other arrangements for medical 
attendance as they see lit. — Hall v. 
Lane, [1923] I D. L. R. 003; (10231 
1 W. W. R. 545 ; 31 B. C. 11. 507.— 
CAN. 

k. On summons for wages — 

IForfe not done within agreed time .] — 
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Master and Servant. 


Sect, 2. — Wages: Sub-sects, BJ] 

in order to provide funds to procure B.*s discharge, 
drew on B. a bill purporting to be on account of 
the mining co. The banker discounted the bill, 
& paid the amount to B. C. was afterwards com* 
peUed to take up the same in consequence of his 
guaranty. Tn an action brought by A. against 
B. & C. for his salary ; — Tleld : C. could not set off 
the amount of the bill. — Jonks v. Fleemtng 
(1827), 7 B. & C. 217 ; 0 L. J. O. 8. K. B. 113 ; 
108 E. B. 704. 

Children, young persons & women— Within 

Factory & Workshops Acts.]— iSec Employers & 
Workmen Act, 1875 (c. 90), s. 11 

661. Deduction — Charge for medical attendance 
— No special contract.] — If a servant lias left his 
service for a considerable time, the presumption 
is, that all liis wages have been paid It seems 
that a master is not bound to pi^ovide a menial 
servant with medical attendance & medicines 
during sickness ; but if a servant fall ill, & the 
masker call in his own medical man to attend such 
servant, the master will not be allowed to deduct 
the charge for such medical ati^cndanco out of the 
servant’s wages, unless there be a special contract 
between the master & servant that he should do 
so. — Sellfn V, Norwan (1829), 4 C. & P. 80, N. P. 

662. Money paid on servant’s behalf — 

Travelling expenses.]-- Hedgley v, IIolt, No. 707, 
jiOfd, 

On summons for wages — Work badly done.] 

— Sec No. 831 , post, 

Children, young persons & women— Within 

Factory & Workshops Acts.]— /See Employers & 
Workmen Act, 1875 (c. 90), s. 11. 

Forfeiture .] — See Sub-sect. 6, post, 

Company manager .] — See Companies, Vol. 

IX., p. 544, Nos. 3594 d aeq, 

School teacher .] — See Education, Vol. 

XIX., p. 601, No. 284. 

Deductions under Truck Acts.] - - See 

Factories, Vol. XXIV., pp. 935, 938- 9*10, Nos. 
237, 201,203-279. 

Agricultural labourer .] — See Landlord & 

Tenant, Vol. XXXI., p. 504, No. 7110. 

Coal mining regulations .] — See Mines. 

Seamen’s wages .] — Sec Shiitino. 

National insurance.]— Work & Labour. 


Sub-sect. 5. — Forfeiture. 

A. Absence of Servant icithout Due Notice. 

663. Right of servant to recover — Where wages 
accrued due at time of breach.] — Guy v, Nichols 
(1094), Comb. 205 ; 00 E. B. 408. 

664. .] — Deft, having contracted 

with the Lords of the Admiralty to provide a 
steam vessel for exploring the river N., wrote to 
pltf. as follows : “1 am willing to give you the 
command of the steamer destined for an exploring 
& trading voyage up the river N. & its tributaries. 


Your pay to be at the rate of £50 per month com- 
mencing from Dec. 1, 1853, & a commission of 
20 per cent, on the net proceeds of the produce you 
may bring down.” In reply, pltf. wiotc to deft, 
as follows : “In answer to your letter of yesterday 
offering me the command of the vessel to go out 
in a trading & exploring voyage to the river N. 
& its tributaries at a fixed pay of £50 per month 
& 20 per cent, on the net proceeds of the goods 
obkiined, I beg leave to say that I accept the 
service & the terms you mention.” The vessel 
proceeded up the N. under the command of pltf. 
as far as D. when pltf. refused to proceed further 

abandoned the command ; — Held : this was nob 
an entire contract for the whole voyage, but a 
contract which gave a cause of action for the 
salary as each month arose, & which, when once 
vested, was not subject to be lost or divested by 
pltf.’s desertion or abandonment of the con- 
tract.— Taylor V. Laird (1850), 1 H. & N. 200 ; 
25 L. J. Ex. 329 ; 27 L. T. O. S. 221 ; 150 E. B. 
1203. 

Annokdiov ^: — Apld. Button r. Thompson (1809), L. B. 4 

O. P. 330. Rrfd. Parkin v. South JTetton Coal Co. (1907), 

98 L. T. 102. 

665. .] — Pltf. shipped on board 

deft.’s vessel, as mate, at wages of £5 10s. per 
calendar montli, under articles in the form 
sanctioned by the Board of Trade in pursuance of 
the Merchant Shipping Act, 1854, for a voyage from 
Shields to Alexandria, &, if requii*cd, to any port 
or ports in the Mediterranean, Black Sea, Danube, 
etc., home to the sliip’s final port of discharge 
in the United Kingdom or continent of Europe ; 
the voyage not expected to exceed twelve months. 
During tlie voyage out there was evidence that 
pltf. had been guilty of drunkenness & violent & 
insubordinak‘. conduct ; being on shore at 
Sulina, a port in tlie Danube, he was left behind, 
& the vessel came home without him. In an action 
for wages for tlie time pltf. aciii/iJly served on board , 
the jury found that he Ijfid been guilty of drunken- 
ness abusive language subversive of discipline, 
& that he wtis not left behind by the wilful mis- 
conduct or negligence of the c{iptain, but tluougli 
his own negligence & misconduct. They, however, 
negatived desertion : — Held: notwithstanding this 
finding of the jury, pltf. was entitled to recover 
wages up to the time of his being left beliind at 
Sulina, the contract being for a succession of 
voyages of indefinite duration, though “ not 
expected to exceed twelve months,” & the wages 
being vested & a debt at the end of each month 
of service, subject, it might be, to forfeiture in an 
event which had not happened, though perhaps 
no i-ecoverable until the expiration of the period 
of service stipulated for. — Button v. Thompson 
(1869), L. B. 4 C. P. 330 ; 38 L. J. C. P. 225 ; 20 
L. T. 508 ; 17 W. B. 1007 ; 3 Mar. L. C. 231. 
An.ruitali/mH : — Distd. SaumJors v. Whittlo (1876), 33 L. T. 

816. Reid. Parkin v. South Hotton Coal Co. (1907), 98 

L. T. 162. 

666. — ^ .] — Margertson v. Bertwistle 

(1872), 30 J. P. 100. 


Hamilton v. Mookk (1S72), 33 U. C. H. 

100.— CAN. 

1. Plea of 8ct-off — Wlielhcr amount’ 
inn to admission. \ — Strwakt v. Scoit 
(1867), 27 U. C. 11. 27.- CAN. 


663 iii. Tatlobw. Kinsey 

(1899), 4 Terr. L. R. 178.— CAN. 

663 iv. .]— Blain V. 

Biutannia Smelting Co. (1908), 7 
W. I.. R. 368.— CAN. 


PART V. SECT. 2, SUB-SECT. 5.- A. 

663 i. Right of servant to recover — 
Where wages ewerued due at time of 
ftrrc/r//.]— B lake v. Shaw (1852), lo 
U. C. R. 180.— CAN. 

66311. .] — Johnston v. 

Kekman (1894), 3 Terr. L. R. 239. — 


663 V. .] — ^Ashmore r. Bank 

OP British North America (1913), 
18 B. 0. R. 257.— CAN. 


663 Vi. ,] — Farrow 

Gainer (1913). 24 W. L. R. 929 ; 
D. L. R. 843.— CAN. 


668 vil. 


-.] — Berg v, Cown 


(Soak.) (1918), 40 1). L. R. 2.00.— CAN. 

668 vili. .1 — Where a hiring 

1b for $80 a month for 8 months tho 
servant is cntltlcil to recover at the 
end of each montli, & If he quits, though 
unjustihodly, he may recover his wages 
to tho end of the month next preceding 
that in which lio quits. — A bramoff v. 
PODRATZ, PEODOROFF V, PODRATZ 
(Sask.) (1920) 2 W. W. R. 0 ; 61 
D. L. R. 313 ; 13 Sask. L. R. 216.— 
CAN. 

668 lx. .] — Ramji Manor r. 

Littij£( 1873) 10 Bom. 67.— IND. 
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667. ,] — pitf. waa a putter in the 

service of a colliery co., Ids duty being to draw 
coal in tubs underground. His wages depended 
on the number of tubs drawn, & were payable 
fortnightly on the FWday following the end of 
each fortnight, a statement of the wages due, 
called a pay note, being handed to each workman 
on the proceding day. Tlie total amount of work 
done each day was ascertained daily. On 
Thursday, July 12, 1900, pay notes were handed to 
the putters showing the wages due for the fortnight 
ending on July 7. A dispute arose as to the amoimt 
due to one of the putters, & in consequence on the 
Friday the putters declined to work, thus laying 
the pit idle. The putters were then informed that 
they liad broken their contracts & forfeited all 
wages since the conclusion of the previous fort- 
night. On the following Monday the puttera 
presented themselves for work but were refused 
unless they signed on afresh. By arrangement, 
however, they resumed work on the next day. 
Pltf. claimed for four days’ wages from July 9 to 
July 12 inclusive, & damages for broach of contract 
in not allowing him to work on the Monday con- 
tending upon the latter point that laying tlie pit 
idle for a day or two was, to the knowledge of 
defts., common practice, & did not amount to a 
repudiation of the contract of service. The 
county ct. judge found that the wages became due 
each day as they were earned, & he gave judgment 
for pltf. for the wages claimed & damages. The 
Div. Ct. held pltf. waa entitled to the wages, but 
not to the damages, as the refusal of the men to 
work justified their dismissal. Upon appeal by 
defts. upon the question of wages : — Held : as 
each day’s wages became due daily, pltf. was 
entitled to recover. — ^Paekin v. South llErroN 
Coal Co. (1907), 98 L. T. 162 ; 24 T. L. It. 193, 
C. A. 

668. George v, Davies, No. 432, 

ante, 

669. Where no wages accrued due at time 

of breach — Recovery for current period of hiring.] — 
If a clerk be engaged at a salary of £100 a year, 
& having received his wages up to a cc3iiain time, 
serve for some time longer, & then leave the service 
before the year exi)iTes, without due cause, & 
without any notice. Qu. : whether he is entitled 
to i-ecover wages up to the time of his quitting. 

At all events, he is liable to a cross action for 
leaving the service without notice. 

1 must t^ike it that the hiring in this case was 
a hiring for a year. The doctrine that a general 
hiring is a hiring for a year, is not confined to 
servants in husbandry, but extends also to domestic 
& other servants (Abbott, C.J.). — Huttman v, 
Boulnois (1826), 2 C. & P. 610. 

670. .] — Walsh v. Wallet, 

No. 092, post. 


671 . .] — Grboson V. Watson, 

No. 69.5, post. 

672. — — Pltf. was hired by 

deft, as a painter, by the week, his wages to be 
sevenpence per hour, payable every Saturday at 
noon. The full week was fifty-four & a half 
hours, concluding at 5.30 p.m. on each Friday, 
but overtime was paid at the same rate. The 
engagement was determinable by either party at 
a week’s notice. Pltf. left the service without 
notice, on a Friday, at noon, having completed 
fifty-seven hours including overtime, since the 

revious Friday : — Held : pltf. could not recover 
is wages for the current week of his leaving the 
service. — Saunders v. Whittle (1876), 33 L. T. 
816 j 40 J. P. 130 ; 24 W. R. 406. 

Anm)iaiions : — Difltd. Warburton v. Heyworlh (1880), (i 

Q. B. D. 1 ; Parkin v. South Hetton Cool Co. (1007), 08 

L. T. 1G2. Befd. Gregwon v. Watson (187G), 34 L. T. 143. 

673. .] — Warburton v. Het- 

worth. No. 693, post 

Effect of agreement as to forfeiture.] — See 
Sub-sect. 5, C., post 

B. Dismissal for Miscondy>ct, 

674. What amount forfeited — Wages of current 
period of hiring — Yearly hiring.] — Spain v. 
Arnott, No. 461, ante, 

676. .] —Atkin v. Acton, No. 

538, ante, 

676. .] — Turner v. Robinson, 

No. 305, ante. 

677. .] -Ridgway V. nuNOEU- 

FORD Market Co., No. 510, ante. 

678. .] — Boston Deep Sea 

Fishing & Ice Co, v. Ansell, No. 502, ante, 

679. Domestic servant.] — Gordon 

V. Potter, No. 581, ante. 

680. Weekly hiring.] — W, was 

engaged to work for R. by the week fis a miller ; 
& had served two years, when near the end of one 
week he absented himself half a day drinking, & on 
his return was discharged. On summons against 
It. for wages, the justices awarded W, wages for 
the days of the curient week during which he had 
worked ; — Held : as W. was properly discharged 
he was not entitled to any wages for tJie current 
week. — Robbiits r. Wrench (1867), 31 J. P. 758. 

681. .]~Pltf. agreed with deft, to 

enter tlie service of the latter, a railway contractor, 
as general superintendent of station buildings to 
be erected, <te for general works ; his salary to 
be at a fixed yearly sum, io be paid montldy ; 
two months’ notice in writing on either side to be 
given to tf'rminate the agreement. Before the 
end of the first month deft, complained of pltf.’s 
incompetency & gave him notice in writing under 
the agreement. During the second month, deft, 
obtained fiurther proof of pltf.’s incompetency & 


669 i. Wfure no wages accrutd 

due at time of hreeich — lleconcry for 
curreni period of hirin^.y—Vllt. was 
engaged by delta, at a monthly aalary. 
After working for nineteen days in n 
certain month, he left without giving 
any notice, & aubsoquently brought this 
action for 19 days’ work actually per- 
formed : — Held : by leaving without 
notice, pltf. had forfeited hfe right to 
wages even for work done. — ^McKisG v. 
Canadian Pacifio Ht. Co., 23 C. L. T. 
121.— CAN. 

669 ii. — When a 

monthly servant loaves his employ- 
ment wrongfully in the course or the 
thou current month, he loses all rights 
to wages for the time he had actually 
senrod during that month. — D hcsieb 
kehara V . Skvenoaks (1886), I. L. R. 

Calc. SO.—IND. 


669 iii. • — — .] — JtALLi 

Brothers v. Amrica Prasad (19J2), 
I. J.. It. 35 All. 132.--IND. 

669 iv. .] — Bassa- 

RAMATioo V. Morric (1888), 6 S. C. 28. 

— S. AF. 

669 V. .] — llORERTSON 

& Co. V. Keathorn (1904), 21 ,S. (.\ 
427.— S. AF. 

PART V. SECT. 2, SUB-SECT. 6.— B. 

674 i. What amotini forfeited — Wages 
of rurrent period of hiring — Yearly 
kinntf.l— Where a person in the service 
of another under a yearly hiring is 
dlsmi<«scd for cause by his employer 
during the currency or any one year, 
ho is not entitled to any remuneration 
for the portion of the year that he has 
served.— Timis v, Wilkks (1876), 23 


Gr. 439.— CAN. 

m. After refusal io 

uccepi wages corned. J— Where a servant 
whoso salary is payable periodically, 
e.g. monthly, is justifiably dismissed 
for cause before the date w'hen the 
salary for such a period becomes due 
& payable, the fact that the master, 
credits Idm with salary up to the date 
of his dismissal & offers him the amount 
thereof does not prevent the master, 
after the servant's refusal to accept 
said amount, from falling back on Ids 
right to refuse to pay any salary at all 
for said period. — Knight e. Ducklow 
Motors, Ltd. (Sosk.), [192G] 4 D. L. R. 
1111 ; [1920] 3 W. W. R. 684.— CAN. 

681 1. Bliojo MOHUN 

Mttek V. SwATNB (1862), 1 Hay, 297. 

— IND. 
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Sect. 2. — Wages : Sub-sect fi, B, C.] 

discharged him. Pltf. sued in a county ct. & 
obtained judgment for one month’s salary ; he 
afterwards sued again in same ct. for a second 
month’s salary ; the judge found as a fact that 
pltf. was incompetent to do the work for which he 
had contracted, & gave judgment on the second 
plaint for deft. : — Held : upon appeal, under the 
circumstances pltf. was not entitled to more than 
one month’s salary. — Searle v. Ridley (1873), 
28 L. T. 411. 

682. Embezzlement by servant — Arrears 

of wages ^eater than sum embezzled.] — If a 
servant habitually embezzle his master’s property, 
the amount embezzled is wholly immaterial ; &, 
although the arrear of wages sought to be recovered 
may exceed the amount embezzled, the servant is 
not entitled to any thing (Lord Tekterden, 
C.J.). — Brown v. Croft (1828), 6 C. & P. 16, n. 

683. Wages accrued due — Before current 

period of hiring.] — In an agreement between a 
master & his traveller for a yearly engagement 
payable quarterly, the traveller’s misconduct, for 
which the master dismissed him, is no waiver of 
the quarter’s salary due & payable previous to 
such misconduct. — Woolley v. Steinitz (1847), 
8 L. T. O. S. 344. 

684. .]— Searle v. Ridley, No. 

681 , ante. 

685. .] — Healey v. SociitTii) 

Anonymr Franci^aisb Rijbastic, No 506, ante. 

Effect of agreement as to forfeiture.] — See 
Sub-sect. 5, C., pofd. 

C, Agreement for Forfeiture. 

686. Construction of agreement — Forfeiture 
must come within terms.) — I'ltf. declared in 
assumpsit for commission & wages due to him on 
a contract, whereby he agreed with defts. to sail 
for them to B., & purchase for them 1,200 tons of 
palm oil, & ship it on board of their ships ; that he 
would faitlifully abide by their instructions to him, 
& would not aid or assist, directly or indirectly, 
the trading of any other ships or cargoes, by giving 
advice for the purpose of selling or bai^ring the 
same for palm oil, except so far as it might be 
rendered necessary for carrying the agreement 
into effect, & for defts.’ benefit, under the penalty 
of the forfeiture of his commission & wages. 
Defts. pleaded, that they were merchants trading 
to tlie coast of Africa, & having trading establish- 
ments thei*e ; & they were desirous of sending 
out an agent there, to purchase & ship for them 
palm oil, & to conduct exclusively their trading 
& take cliarge of their property there, which pltf. 
& one H. & one A. well knew ; & that pltf. & 
those persons, contriving to defraud de^., 
fraudulently conspired & agreed together that H. 
& A. should fit out two ships for the coast of Africa, 
& that pltf. should apply for & obtain the employ- 
ment as agent for defts., under colour & by 
means of such employment, & without defts.*’ 
knowledge, & in fraud of his agi'cement with them, 
should assist & advise the said H. & A. in the 
trading of their ships, & the selling & bartering 
the cargoes for palm oil, & should assist the said 
ships by employing the workmen & servants of 
defts. upon them, & endeavour to establish a trade 
for the said H. & A, in competition with & to the 
prejudice of defts. ; that, in pursuance of such 
conspiracy, they fitted out ships, & pltf. obtained 
the employment as agent, & induced defts. to 


enter into the agreement in the declaration 
mentioned, for the purposes before stated ; & 
that he did, under colour of his employment, & 
without defts.’ knowledge, & in fraud of liis agree- 
ment, aid & assist U. & A. in the trading of their 
ships, & supplied them with palm oil, by employing 
defts.’ workmen & servants upon them, & in other 
ways assisted them in the bartering their cargoes 
for palm oil, & in establishing a rival trade to 
defts. Replication de injurid : — Held : the plea 
was bad ; for the purposes therein stated, could 
not vitiate the agreement itself when carried into 
effect ; & the actual aiding & assisting of H. & A., 
which was charged against pltf., was not such as 
was specified in the agitjement. — Hemingway v. 
Hamilton (1838), 4 M. & W. 115 ; 150 B. R. 
1366. 

687. — r- Absence without leave — Continuing 
absence with leave.] — By one of the i*ules of a 
cotton miU, any person absenting himself on 
account of sickness or any other cause was 
immediately to give notice to the overlooker ; in 
default thei’cof all wages then earned wen^ to bo 
forfeited. A weaver in the mill, in the middle of 
the day, asked tiie overlooker for leave of absence 
for half a day, promising to return to work the next 
morning at six. The weaver did not return the 
next day till half-past one in the afternoon : — 
Held : the weavtT did not forfeit her wages under 
this rule, for she could not be said to be absent 
without notice nicrely by continuing her abstmee 
longer than the period which she ha.d mentioned. — 
Taylor v. Oaur. & Porter (1861), 30 Jj. J. M. (J. 
201 ; 30 L. J. Q. B. 295 ; 4 L. T. 414 ; 25 J. P. 
375 ; ,9 W. R. 699. 

688. Late arrival at work.] — T. was 

employed by A., a cotton spinner, at a weekly 
wage of 15s., ending on Wednesdays. The imles 
stated that a workman absenting himself would 
forfeit his wages. On Tuesday morning at 6 a.m. 
T. was late, & being ndused entrance said he 
would leave for the day & went away. After 
breakfast he came again, & went in unobserved, 
till, on being noticed by the overlooker, he was 
told his work had been distribu1;ed, T. went away 
again. On suing for the week’s wages : — Held : 
the county ct. judge was wrong in finding that T. 
had not absented himself on these facts, <& thei*efore 
T. could not i-ecover Ids wages. — Tomlinson r, 
Ashworth (1885), 50 J. P. 164 ; 2 T. L. R. 06, 
1). C. 

A niMtation Apld. PrcKs Bowes & Partners (1893), (!2 

L. .). M. C. H.L 

689. Official of employers to be sole judge 

of dispute — Finality of decision.] — Complainant 
became conductor of a tramway co. under an agree- 
ment by which he was to pay them £5, Ixj be 
I'etained, together with his wages for the cupent 
week, as security for the discharge of his duties & 
the observance of the rules of the co., etc, : the 
co. to have power, in case of any breach by the 
conductor of the rules, to retain the £5 & his wages 
for the current week as liquidated damages for 
such breach ; & it was pi-ovided that “ the manager 
of the CO. should bo the sole judge between the 
CO. & the conductor whetlier the co. was entitled 
to retain the whole or any part of the £5 & wages 
for the current week as liquidated damages ; & 
that the certificate should be binding & conclusive 
evidence in all courts of justice, civil & criminal, 
& before all stipendiary & police magistrates, etc., 
that the amount thereby certified as the amoimt 
to be retained was the true amount to be retained, 


681 iJ. .] — Bhakta, etc. 

V. SiTAL (1925), I. L. li. 48 All. 31.— 

IND. 


681 iii. .] — Rkne V. 

AI.MANDER. 11916] C. P. D. 008.— 
a. AF. 


681 iv. - 
Gostelow, 

S. AF. 


— .]— Spencer 

[1920] App. D. 617.- 
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& should bar the conductor of all right to recover i the wages ^ed in the week endmg on T^u^y 

it.” Complainant having summoned the co. j were forfeited a* ^e rules wem ^ Ir^ed M to 

before a police magistrate, under London Hackney protect the mMtor by making the WOTkmM ® T 
Carriages Act, 1843 (c. 86), to recover his deposit liable to 

& wages i—Beld : the agreement was not illegal, — WAinH ^ Waimy (1874), K 11, 9 Q. . , 

& the complaint being substantially a civil pro- 43 L. J. Q. B. W2 , ^ J. ^ , suit w> . 
ceeding, the manager’s certificate that the deposit WAinBY v, WaMH, 22 W. R. 671. 

& wages had been forfeited was conclusive evidence Beldl Warbui 

of the fact, precluding the magistrate from making (j 880)1 6 Q. B. 1)! i. 

any further inquiry. — L ondon Tiiamways Co. v, 093 ^ — a weaver, a woman 

Bailey (1877), 3 Q. B. D. 217 ; 47 L. J. M. O. 3 j subject to the provisions of the Factory Acts, 
37 L. T. 499 $ 42 J. B. 22 j 26 W. 11. 404, 1). G. was employed at a unill in which amongst the rules 
Annotalimi ;—N.P. Armstrong t?. South London Tram. Co. ^-0|^ Pule 15, that no person shall leave his or her 

work without giving fourteen days^ previous 
notice, such notice to be given on a Saturday, & 
rule 10, that any person leaving without giving 


Hotton Coal Co. 
Warburton v, Heyworth 


(18»0), 61 L. T. yc. 

090. Servant not heard 

defence.] — Pltf. became a conductor of deft, 


in 

CO. 


under a written agreement on the terms, amongst notice “shall forfeit all wag:es then due, or 

others, iliat, for a breach by liim of the rules of the earned, or impaid.” She was paid by the piece 
company, the co.’s manager might decide that ^ done was booked up at 3 p.m. on 

wages owing to him might be retained by the co. Wednesday in each week, & paid for on the follow- 
as liquidated damages for the breach, & that the Saturday, aU work booked after 3 p.m. on 
manager’s ceiiificaie in writing to that effect should Wednesday being carried forward to the following 
be binding & conclusive evidence between the co. ^eek. She left the mill before 3 p.m. on a Wednes- 
& the conductor in all cts. of justice. Pltf., having without giving the required notice, having 

been dismissed by the manager for ii breach of the previously carried in & had booked certain work 
rules, brought an action to recover the wages due ^^bicb slio had completed. On the following 
to him. After the action was brought the manager, Saturday she applied for the wages due at the time 
without hearing anything that i)ltf. miglit wish to gbe left & when slie hiwl comi)leted her work, but 
say, signed a certificate which declared the wages payment was refused on the ground that the same 
then due to pltf. to be forfeited to the co. : — forfeited by rules 15 & 16. No claim was. 
Held : the certificate was no defence to the action, however, made for damage sustained by the 
as the manager had not given pltf. an opportunity employer. . . . Employers & Workmen Act, 
of being heard on the question of forfeiture. — 1375 (c. 90), s. 11, enacts that “in the case of a 
Akmstuong r. South London Tramways Co., child, young pei*son, or woman, subject to the 
Ltd. (1890), 64 L. T. 96 ; 55 J. P. 310 ; 7 T. L. K. p]X)visions of the Factory Acts, any forfeiture on 
123, C. A. the gi*ound of absence or leaving work shall not be 

691. Effect of agreement - On liability of servant deducted fi*om or set oil against a claim for wages 
to criminal proceedings.] — B., a quarryman, was ^j. other sum due for work done be£oi*e such absence 
employed imdor a written agreement to serve D. or leaving work, except to the anioimt of the 
for a certain period, the wages to be paid once damage, if any, which the employer may have sus- 
every two months, & in ciise of absence without tained by reason of such absence or leaving work” : 

leave of D., then Jl. to forfeit the wages in hand ; the above facts did not show a weekly 

then due to him. K., during the period, absented hiring at weekly wages, but showed that the price 
himself, whereupon D. proceeded against him under the work done & booked when the weaver left 

4 Geo. 4, c. 34 : — Held : though the contract of the Wednesday was then earned & due though 
hiring reserved to the master a remedy, such as ^ot then payable, & the same w'ould have been 
forfeiture of the servant’s wages, in case of the forfeited by rides 15 & 16 but us thei-e was no 
servant’s absence without cause, the servant was damage & the weaver was a woman subject to the 
not the less liable to the criminal punishment. — Factory Acts she was protected by Employers & 
Devonsihre (Duke) v. Rawlinson (1864), 28 Workmen Act, 1875 (c. 90), s. 11, & could not be 
J. P. 72. deprived of what she had so earned. 

692. What amount forfeited— All wages accrued jf the hiring was a weekly hiring for weekly 

due — Wages for past period of hiring.] — In an wages, then as no wages would be due until the 
action to recover 22s. for wages it appeared that ^j^d of the week, if applt. left before the end of the 
pltf. was a weaver in the employment of defts., week, I am cleai*ly of the opinion that this would 
who were cotton manufacturers, that he was a ^^Qt be within Employers & Workmen Act, 1875 
weekly servant, & that his wages were regulated 90), s. 11, but would be a case in which applt. 
by the number of pieces which from time to time was claiming for a sum which was never due at 
he wove & delivered to his masters. The practice all. . . . Suppose the operative, instead of being 
at defts.’ mill was that the wages earned by the a woman had been a workman . . . then the rules 
workmen at the yuill wei'e asceitained^ & fixed being part of the contract, although he would have 
at noon on Thursday, but were not paid to the earned the price to be paid for his work, & would 
workmen till the following Saturday. The work- bave been forfeited by rules 15 & 16 (Brett, L.J.). 
men worked under rules embodied in the contract — Warburton v. Ueyworth (1880), 6 Q. B. D. 1 ; 
of hiring, as foUows ; “ All persons in our employ 50 l. J. Q. B. 137 ; 43 L. T. 461 ; 45 J. P. 38 ; 29 
are required to give fourteen days’ notice before 91^ C. A. 

leaving such notice to be given at the time of Parkin 1?. bouth Hettou Coal Co. (1907), 

Was then fixed. He worked , « thon left & i*etain, the sums which might be imposed as fines, 

Ly -.-Held : & to withhold their wages dmdng the tin.e of their 
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Master and Servant. 


Sed. 2. — Wages: 8%jib-secU 5, C. ; sub-secL 6, A, 
(g), (b) & (c), B, C. ; svh-sects, 7 <fe 8.] 

suspension or absence from duty for any cause. 
The CO. suspended one of their servants for two 
weeks under the rule, & at the ex^ation of the 
two weeks they dismissed him : — Held : he was 
entitled to his wages during the two weeks. — 
Warbubton V. Tafp Vale By. Co. (1902), 18 
T. L. R. 420, D. O. 

695. Employers & Workmen Act, 1875 (c. 90), 
s. 11 — Applicable only where wages accrued due.] — 
Pltf., a factory winder, was paid every Saturday 
for the number of sets she had wound off during 
the week ending on the preceding Wednesday ; 
one of the rules of dcfts.* factory, in which she 
worked was that fourteen days’ notice in writing 
was required previous to leaving their employment, 
such notice to be given on a Thursday ; & all 
persons leaving witliout notice would forfeit the 
whole of the wages to which they would otherwise 
have been entitled, & also render themselves liable 
to be proceeded against according to law. 

Pltf. earned 3a. 7d. on the first two days of one 
week of her employnieni., was absent with leave 
on the Saturday, did not return, & wholly left 
deft.’s service, without leave or notice, on Monday. 
In an action for 3a. Id. caincd, the coimty ct. judge 
held that pltf.’s was a weekly hiring, & that, 
although deft.’s damage by reason of pltf.’s absence 
was only 3a. pltf. could not recover anything under 
above sect. : — Held : notwithstandir- .c tlie fort- 
night’s notice requhed, tlic facts justified the 
finding that the service was weekly ; i^ltf. had no 
claim for wages or other sum due for work done ; 
& the county ct. judge was right.— Gregson v. 
Watson (1876), 34 L. T. 143 ; 40 J. P. 312, D. C. 
Annotations: — Dutd. Warbiirton v. llcy worth (1880), 6 

Q. B. D. 1 ; Parkin v. South Hetton Coal Co. (1907), 98 

L. T. 162. 

696. No damage claimed by employer.] 

— Warbubton v. IIeywouth, No. 093, ante. 

697. Waiver of forfeiture — No consideration — 
Invalid.] — Debt for wages as hired servant. Plea, 
that pltf. was hii'ed on the terms that, if he 
should be drunk during service, he should forfeit 
all wages then due ; that after the wages became 
due & whilst pltf. was in doft.’s service, he was 
drunk, whereby, etc. Replication, after pltf. was 
drunk, deft, exonerated him from the forfcitiue, 
& agreed to pay him the wages already due as 
aforesaid, & continued to employ him as such 
servant. New assignment, that part of the wages 
accrued due before pltf. was drunk, & the rest 
afterwards ; & that pltf. declared not only for 
wages due before but also for wages due after, 
etc. x-^Held : the replication was bad for not 
showing any consideration for agreeing to pay 
the forfeited wages. — M onkman v. SuErHERDSON 
(1840), 11 Ad. & El. 411 ; 3 Per. & Dav. 182 ; 

9 L. J. Q. B. 134 ; 113 E. B. 471. 

Wages of seamen.] — See Shipping. 

Sub-sect. 6.--Becovery of Wages. 

A, Action, 

(a) In General. 

When right arises.]— Sub-sect. 1, ante. 

Right to account — Commission on profits.] — 
See Equity, Vol. XX., p. 268, No. 279. 


Evidence of contract — Secondary evidence in de 
fault of original.]— 566 Evidence, Vol. XXII. 
p. 239, No. 2145. 

Quantum meruit.] — See Port VI., Sect. 4, post. 

(5) By and Against Whom Maintainable, 

By whom maintainable — Representative of ser- 
vant.] — See Executors, Vol. XXIII., pp. 289, 295 
Nos. 8554, 3602. 

698. Against whom maintainable — Agent o 
master— Servant engaged without authority.]— 
If A. employ B. to work for 0. without warran 
fiom C., A. is liable to pay for it (Holt, O.J.).— 
Anon. (1698), 12 Mod. Rep. 256 ; 88 E. R. 1304 

.] — See, also. Agency, Vol. I., p. 393 

Nos. 964-966. 

699. Master — Services lent by servant t 

third party — Payment made to master.] — If A 
while employed as master of a ship of wmch B. if 
the owner, gives parf of his personal services to C 
for a stipulated sum, & G. pays this into the handf 
of B., on action to receive it cannot bo suppoitec 
against B. at the suit of A. — Thompson v. Have- 
lock (1808), 1 Camp. 527, N. P. 

Annotations: — Refd. Frazer v. Hatton (18r)7), 2 C. B. N. S 
612. Mentd. Morlsou v. Thompson (1874), L. 11. 9 Q. B 
480 ; Shipway v. Broadwood. [1899] 1 Q. B. 369 ; Bow 
land V. Cliapmon. Rowland v. Corrie, Howland v. Brandretl 
(1901), 17 T. li. R. 669. 

700. Commissioners under local payin^ 

Act.] — Indebitatus assumpsit will not lie agains 
comrs. under a local paving Act, for salary o. 
officers whom the Act authorises them to appoin' 
at a salary to be paid out of the rates to be raisec 
thereunder. The proper remedy is, either by ar 
action upon the case, or a mandamus. — ^Bogg v. 
Pearse (1851), 10 C. B. 534 ; 2 L. M. & P. 21 ; 2C 
L. J. 0. P. 99i 16 L. T. O. S. 462 ; 15 J. P. 436 • 
138 E. R. 212. 

Annotations : — Distd. Hall v. Taylor (1858), E« B. & E. 107 
Bush V. MurUn (1863), 2 II. & C. 311. 

701. Clerk to Commissioners — Actior 

by former clerk.] — Comns. were appointed, to be 
elected annually, for executing a local Act. They 
had power to levy rates. By the Act they hac 
power to appoint clerks & other officers, & to pay 
them salaries out of the money to be raised under 
the Act. They had power to execute many works. 
By the Act they might sue & be sued by their 
clerk ; & the comrs. were exempted from persona 
liability for any contracts entered into by them ae 
comrs. : — Held : a clerk, appointed by the comrs. 
for one year, might maintain an action for his 
salary against the clerk of the comrs. in a subse- 
quent year. — Hall v. Taylor (1858), E. B. & E. 
107 ; 27 L. J. Q. B. 311 ; 31 L. T. O. S. 151 ; 
23 J. P.20; 4 Jut. N. S. 877 ; 120 E. R. 447. 

Annotation : — ^Refd. BuBh v. Bcavaii (1862), 1 U. &; C. 600. 

702. Fellow employee — Cashier of em- 

ployer — Accustomed to pay servant.] — Pltf. & 
deft, were servants to D., pltf. as a stage coach 
driver, deft, as clerk & book keeper. Deft, usually 
paid pltf. his wages & made up all the accoivits, 
entering pltf.’s moneys in the books as being 
settled weekly : deft. & D. settled monthly. 
Pltf. having, as he alleged, £38 due, applied to deft, 
for it, admitting he had retained of D.’s eleven 
journeys of forty miles road money & parcels : 
deft, sent him £20 on account, & promised to pay 
the balance on pltf.’s calling to ^just accounts. 


PART V. SECT. 2, SUB-SECT. 6.— 
A. (b). 

^ n. By whom maintainahle — /n- 
fants .] — 13 & 14 Viet. o. 63, clause 27, 
does not restrict infants from suine 
in the div. cts. for any tiling but wages, 
but was intended only t« enphle 


to recover for their own labour con- 
trary to the principles of the common 
Jaw.—l^KKis V. Fox (1854), 11 U. C. R. 

. o- Whether parent right 

to reewer. }--8LATm v. Tunkiclu'Fb 

^ w T -r* ion ri-n 


p. Actum against estate- — T^oof of 
services .] — Harribon v. Crowe (1914), 
14 E. L. R. 133 ; 16 D. L. R. 288 ; 47 
N. S. R. 608.— CAN. 

q. LxaMlUy of assignee for wages 
due to servants by assignor. Ir- An 

nf >\n"iTi 'i" mi Inotir-* 
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Part V.— Eemuneration. 


pitf. afterwards wrote to B. for the balance stating 
lie should look to D. for payment. Pltf. subse- 
brought this action for it against deft. : — 
Held: the action for money had &: received by the 
coachman against the clerk could not bo main- 
t^od.— G lover v. Jones (1852), 20 L. T. O. S. 

703. Member of unincorporated associa- 

tion — After dissolution of association.] — Pltf. was 
the secretary of a shipowners* association, which 
w^ unincor[)orated, & wiis managed by a com- 
mittee, which might be chosen from persons who 
wore not members of the association. l"he rules 
provided that a certain entrance fee & annual 
subscription should be paid for each vessel ; & 
that, if the funds of the association were not 
sufficient to meet its liabilities, the committee 
might make calls after a himdred vessels had been 
entered. Pltf. was appointed secretary by an 
agreement, under which he was to have a salary & 
commission ; it contained a clause whereby lie 
exonerated the managing committc^c fT-om liability 
for his salary, etc., holding the association, subject 
io the i^h^s & regulations, alone 1‘esponsiblc. 
The association was dissolved. A hundred vessels 
were never entered. In an action biougiit against 
a member of the association for salary, com- 
mission, &; disbureements : — Held : pltf. could not 
recover, as on the true constiinction of the agi’cc- 
ment, he had agreed to look for payment to the 
funds of the association, & not to the individual 
members. — 1)E Vries w Corner (1805), 18 L. T. 
080 ; 14 W. R. 202. 

(c) Defences to Action, 

704f. Payment — Appropriation of payment — 
Due on contract under seal — Payment generally 
during subsequent contract not under seal.] -A. 
covenants with R. to serve him for certain wages 
for three years, at the end of which time a balance 
remains due to him from B. A. then enters into 
a fresh contract, not under seal, to serve B. at 
increased wages ; & at the end of three years more, 
it appears that he has received, at different times, 
sums more than sufficient to cover the balance 
due on the former contract : — Held : the hist 
mentioned sums having been paid generally, 
without specifying on what account, A. had a 
right to apply them to the satisfaction of the simple 
contract debt. — P eters v, Anderson (1814), 5 
Taunt. 690 ; 1 Marsh. 238 ; 128 B. It. 823. 

Annolalunia : — Refd. DovayiujH v. Noble, Clayton ’p Cuko 

( 181 G), 1 Mcr. Cu2. Montd. MIHh v. Eowkea 5 

Riiiff. N. C. 4.')r> ; Scyinour v. I’ickc.tt, 11‘JOrj] 1 K. li. 715. 

.] — See, generally, Contract, Vol. XII., 

p. 474, Nos. 3871 ei seq, 

705. Presumption of — Lapse of time since 

service.] — Sbllbn v. Norman, No. 001 , ante. 

706. ^ Proof of — Settlement of account.] — 

Malt was sold by deft, to jiltf., by a measure 
called a hobbett, being a mejusure established by 
local custom, without specifying the proportion 
which that measure bore the staiKhwd as dii-ected 
by 6 Geo. 4, c. 74, s. 15. The parties afterwards 
settled their accounts, & {inter alia) as to the malt ; 
— Held : in an action by pltf. against deft, for 
wages, deft, might prove that setth^ment cif 


accounts as a imyment of pltf.’s demand. — 
Owens v. Denton (1835), 1 Cr. M. & R. 711 ; 5 
IVr. 359 ; 4 L. J. Ex. 08 ; 149 R. R. 1200. 

Annotation : — Mentd. Swan v. Blair (1835), 3 C!. & Fin. GIG. 

See, generally, Contract, Vol. XII., pp. 

447 et seq. 

707. Money advanced — To infant servant — 
Purchase of unnecessaries.] — (1) A master 
advanced money to his female servant, who was 
under age, for her to purchase a silk dress & other 
articles not necessary for her : — Held : these 
atlvances formed no defence to an action for her 
wages. 

Paymimts made to an infant, on account of 
wages duo to her, for her to purchase necessaries, 
are valid payments. 

(2) Money paid by a master for coach fares for 
the molber of his servant, who was under ag(3, 
cannot be dcduck^d from the wages of the servant. 
— Hedglev V. UoLT (1829), 4 C. &; P. 104, N. P. 

708. Purchase of necessaries.]-- 

IlEDGLEY V. noLT, No. 707, ante. 

709. Lack of funds to pay salary — Action against 
local commissioners.] — Pltfs., exors. of J., sued 
deft., lus clerk to certain local comrs., for salary, 
due under a local Act, to testator, for work done 
for the comrs. as their clerk. The plea in effect 
set out, that the comrs. had not, eithiir at the time 
of the accruing of the debts, or afterwards, any 
funds in hand, raised under the Act, applicable 
to the claim, & that they had applied or appro- 
priated all their funds, to other debts : — Held : 
the pleas, did not answer the claim of pltfs., wlio, 
in any (ivent, were entitled to judgment. — ^Busu 
V. Martin (18(i3), 2 H. & 0. 311 ; 3 New Rep. 90 ; 
33 L. .1. Ex. 17 ; 9 L. T. 510 ; 27 J. P. 825 ; 10 
Jur. N. B. 347 ; 12 W. R. 201 ; 159 E. R. 129. 
AnnoluiiotiH : — Hentd. lit' .Joimjw (i 887), 3G (!h. 1). 105; 

A.-lj}. 1 ). NowcasUo-oD-Tyiic Uorpn. N. E. By. (1889), 

23 Q. B. D. 492. 

Agreement to refer to arbitration.] — See 
Arbitration, Vol. II., pp. 333, 334, 3G0, Nos. 
148-152, 307. 

Set-off.] — See Nos. C57-G00, ante. 

Action out of time.] — See Limitation ov 
Actions, Vol. XXXII., pp. 384, 392, Nos. GG5, 737. 

B. Summary Procedure. 

Sec Part VI., Beet. 9, post, 

C. Bardcruptcy and Winding Up. 

Bankruptcy.] — See Part VI., Sect. 1 0, sub-sect. 1 , 
post. 

Winding up.] — Sec Part VI., Beet. 10, sub-sect. 2 , 
post. 


Bub-sect. 7. — Wages oe Abbrentices. 
Sec Pai-t XV., Sect. 1, sub-scct. 10, 0., post. 


Bub-sect. 8. — ^Wages op Bea^ien. 
See SuiPBiNO. 


no liability in taking over the Bcrvauis 
of the assignor, for wages due by the 
HRslfimor to such servants. — B oiunson 
& WiLM p. Ridley (1808), 6 Nfld. L. 11. 
246.— NFLD. 

part V. SECT. 2, SUB-SECT. 6.— 
A. (0). 

r. Miacandud during service^Dis^ 


ctrccry after term of serrire.] — 1*1 tfa. 
Micd us assignees of H., for his wages. 
Bo was liiivd by the month. There was 
grossly liiunoral conduct on the part 
of H. throughout tlie greater part of 
tlie service. Deft, did not know of this 
until after II. quit work I/eld : pltf. 
cjould not recover as owing to the con- 
duct of H. there were no wages owing 






12 W. L. R. 225.— CAN. 

t. AdmiBsion of monthly payment 
in District Court — Jncojisistenl defence 
raised on appeal ,} — Grant v, Bradley 
(1911), 18 W. L. R. 068 ; 4 Sosk. L. R. 
teo.*— UAN. 
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Mastwr and Servant. 


Sect. 2. — Wages: Svb-secl. 0. Sect. 3: Sub'sects. 
1 <fc 2. Sect.. 4.] 

Sub-sect. 9. — Other Cases. 

710. Interest on arrears of wages.] — Pltf., by 
a verbal agreement, in the year 1858, agreed to 
become the manager of deft.’s ironworks. By the 
terms of the agreement, pltf. was to receive 
7J per cent, of the pix)fits made by deft., in each 
year, to be made up to £500 in case the proportion 
in question coidd not amount to that sum. Pltf^ 
continued to act as manager to deft, until the 
year 1804, when the business was sold. In the 
years 1850 & 1861 tlie sums due to pltf. under the 
agreement exc(*eded the fix(*d sum of £500 by 
£440 2s. & £405 17s. 6d. respectively. No jjodlon 
of these two sums of £440 2a. & £405 17a. iid. was 
demanded by pltf., or paid by deft., until Sept. 13, 
1864, wlien deft, paid pltf. the sum of £554, leaving 
£201 19a. 6rf. still due. Deft, w'as not chargeable 
with any fraud, or anytliing beyond a certain 
inaccurracy in his accounts: — Held: (1) pltf. 
was not entitled to ini/erest on the sums of £440 2a. 
& £405 17a. 6d. for the respective periods preceding 
Sept. 13, 1864 ; ^2) idtf. wtis entitled to interest on 
the sum of £291 19a. Od. from Sept. 13, 1864, to the 
date of the jiresent ox*dcr. — Bishton v. Griss>ill 
(1870), L. 11. 10 Eq. 393 ; IS W. li. 821. 

711. Damages for delay in payment.] — Pltf., 
together with some other men, had been emidoyed 
as a bricklayer by defts. lie W'as working on 
night shift, was given notice at 5 a.j . that his 
employment wwld end at 6 a.m. Upon the 
teiminaiion of Ids employment a sum of £5 4a. Sd. 
W'as due t<» pltf., & at 0 a.m. he went to the oOice 
of delfts., to receive the amount to which he W’as 
entitled. There was no one there to pay liim at 
the lime? ^ lie was eventually kept waiting until 
10.45 a.m. when lie received his money. In these 
circumstances he bixiught an action against defts. 
claiming 3a. lid. for loss of time owing to defts.* 
delay in paying Ihci wages due to him. Evidence 
was given befoi'c the county ct. judge that it w^as 
usual to jiay the w’orknu'ii’s wages at the expira- 
tion of the Jiovr’s notice given to them, so that 
thei*c might be no d(;lay in appljdng for another 
job. Tlu! county ct. judge gave judgnumt for pltf. 
for the amount claimed ujion the ground that it 
was unreasonable to expect him to w'ait for some 
hoiiis for Ills money afU^r being dismiss<‘d at an 
hour's notice : — Held : the decision of the judge 
was wrong, Ac that upon the above facts no con- 
tract to pay pltf. for the time ho wiis kept w^aiting 
for his wagi‘s could be implied. — 11 aiu*er v. 
Linthorte Dinsdale Hmelting Co., Ltd. (1909), 
101 L. T. 608 ; 26 T, L. K. 32, 1). C. 


SEc^r. 3.~-REMUNERATION OTHER THAN 
WAGES. 

Sub-sect. 1. — In General. 

712. Board & lodging — Pauper placed with 
parishioner.]—A pauper placed by tlie parish 
with a parishioner, upon an agreement between the 
latter & the parish odicci’s to find board, wasliing, 
& lodging for the jmuper at 2«. 6d. per week, & 
that the pauper W'as tci do what he was set about, 
does not constitute the inflation of master & servant 
between such paiisliioncr & the pauper so as to 


enable the latter to gain a settlement as by hirmg 

6 service. Neitlier does such relation ari^ by 
implication from a continuance of services by the 
pauper to the parishioner ; living with him as 
before, after the parish had refused any longer to 
continue the parochial allowance : & the pauper, 
who was a Greenwich pensioner, going there twice 
a year without asking or receiving the leave of 
the parisliioncr : the latter, however, not refusing 
leave when informed of the other’s going.— R. v. 
Rickinguali. Infeuiou (Inhabitants) (1806), 

7 East, 373 ; 3 Smith, K. B. 373 ; 103 B. R. 
144. 

713 . .] —On the trial of an indictment for 

laiHieny as a servant, it appeared that prisoner 
lived in the house of prosecutor & acted as nurse to 
his sick daught<*r, piisoner having board & lodging 
& occasional presents for lier services, but no wages. 
While prisoner was so residing, prosecutor’s w;ife 
gave jirisoner money to pay a coal bill, which 
money prisoner kept, & breught back a forged 
rc'ceipt to the coal bill -.—Held : prisoner was not 
the servant of prosecutor, but this was a larceny 

f.iin Tnnnrtv. — H mith ^1844). 1 Oar. & Kir. 


714. .]- Foord V. Mobijey, No. 611, ante. 

715. Food & clothes.]— R. v. Christ’s Parish, 
York (Churchwardens, etc.), No. 330, ante. 

716. Gratuities — Servants of innkeeper.]— 
Laugher v. Pointer, No. 27, ante. 

n_. ..jhansfield (Earl) V. Scott, No. 


608 , ante, 

718 . ,] >_A., being one of several propnetore 

of a Hereford & Birmingham coach, horsed it 
frem Hereford to Worcester, Ac employed B. to 
drive it when he did not himself drive it ; B. having 
aU gratuities, as well wdien A. drove as when B. 
himself did so. It was the duty of B., on each 
day when he drove, to tell the book-keeper at 
Malvern how much money he had taken ; the book- 
keeper entering f;hat sum in a book & on the way 
bill, together with what he had taken himself ; 
Ac he then had to pay over tlie latter to B., who was 
to give the two sums to A. B. gave true accoimts 
to the book-keeper, who made true entries, but B. 
accounted for smaller sums to A., saying that those 
were all, Ac paid over to A. these smaller sunus. AU 
the proprietoi*s W'erc interested in the money, but 
A. was the pcison to receive it, Ac he was account- 
able to his co-proprietors : — Hchl : this was 
embezzlement, A: B. was rightly described in the 
indictment as tlu*. servant of A., So the money 
embezzled W'aa pixiperiy laid as the money of A. — 
K. V. White (1839), 8 C. Ac P. 742 ; 2 Mood. C. C. 


91, C. C. K. 

719, .1 — 11. f. Smith, No. 713, a?i/c. 

720. Promise of gift at end of service — Suit of 
clothes— When property passes.] — A servant being 
engaged for a year at thirty gumcas Ac a suit of 
clothes, W'as provided with a livery suit on his 
entering the service. He was wrongfuUy tuined 
away within the year : — Held : he could not 
maintain trover for the clothes, that not being {he 
proper form of action. 

This action is founded in property. If pltf, 
was dismissed without reasonable cause, whereby 
he was prevented from becoming entitled to this 
suit of clothes, he has his action for that ; but he 
cannot maintain an action of trover, because he 
has no propeity in the clothes tiU he has served a 


PART V. sect. 2, SUB-SECT. 9. 

710 i. liderest on arrears of — 
Oil a reforonoe In an action in which 
money is claimed for work & sorvioes 
asrreea to be paid for at a fixed rate, 
the roforoe may allow interest on the 


amounts claimed from the times they 
becumo payable. — ^McCullough v. 
Newlovk (1896), 27 O. 11. 627.— CAN. 

a. Rigid to wages — Where cessalUm 
of work due to misunderstanding .] — 
Wakurtk V. McAKrauB (1912), 21 


W. L. Jl. 160 ; 6 D. L. U. 66.— CAN. 

PART V. SECT. 3, SUB-SECT. 1, 

b. Promise of gift at end of service 
— Sum of money .] — Cboasdaile v. 
Hall (1895), 3 B. C. II. 384.— CAN. 




Pakt V. — ^Remuneration. 
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year (Loud Tenterdex, C.J.)* — Crocker v. 
Molyneux (1828), 3 C. & P. 470, N. P. 

721. Sum of money — Dismissal before end 

of service — Right to dismiss unaffected by promise.] 
— (1) An agrcicment in writing, by wliich pltf. 
agreed to serve deft, as agent at a yearly salary, 
contained a proviso tliat deft, would, at the end of 
the year, if lie found pltf. had done suflicient 
business, give him £30 moi*e : — Held : there was 
nothing in this agreement inconsistent with a 
custom in the trade to terminate the service, by 
either i)ai*ty giving to the other a month’s notice. 

(2) To an action for wrongfully dismissing pltf. 
from dcft.’s service under the above agreement, 
deft, pleaded that he determined the service by 
a month’s notice, according to the custom. The 
judge left it to the jury to say whether, looking 
at the proviso in the contract, they inferred that 
the i)aiiies meant to exclude tlie custom : — Held : 
a misdirection. — Parker v. Ibbetson (1858), 
4 C. B. N. S. 340 ; 27 I.. J. C. P. 230 ; 31 L. T. 
O. S. 101 ; 22 J. r. 059 ; 4 Jur. N. 8. ,530 ; 0 
W. K. 519 ; 140 E. K. 1118. 

Anrudatimi: — Jh <o (1) Consd. liridjyuH u. PoltH (1864), 17 

a. Jl. N. S. 314. 

722. Consideration of gift in 

assessment of damages.]— L iAKE v. Campbell, No. 
780, poet. 

723. Expectation of testamentary bequest — 
Whether remuneration by wages or bequest- - 
Finding of jury.] — Stroud v, Stroud (1844), 7 
Man. k G. 417 ; 8 Scott, N. R. 106 ; 3 L. T. O. S. 
120 ; 135 E. R. 174. 

724. Failure of bequest -Whether en- 

forceable notwithstanding failure.] - A. rendered 
domestic services on the faith of a promise by B. 
that ho would compensate her, &; of a codicil 
by which, in pursuance of such pwmiisc, he 
bequeathed to her a life interest in certain houses. 
B. revoked that codicil by another, which was duly 
proved : — Held : it appearing that A. had been 
induced to lender valuable services to B. on the 
faith that by so doing she would become entitled 
to the benefit of the trusts created in her favour by 
the former codicil, testator had no right t/O revoke 
the same, & suclx trusts must be performed. — 
Loftus V, Maw (1802), 3 Giff. 592 ; 32 L. J. Ch 
49 ; 0 L. T. 340 ; 8 .Tur. N, S. 007 ; 10 W. R. 513 ; 
00 E. \i, 544. 

AnnoUitions : — Expld. Coles v. Pilkiiigt-on (1874), L. R. 19 

Eq. 174. Consd. Maddisou v. Aldcivoii (1883), 8 App. 

Cas. 467. Mentd. Traill v. Baring (1864), 3 New Ilcp. 

362 ; M'Askio v. M‘Cay (1868), 16 W. U, 1187. 

725. .] — Intestate induced a 

woman to serve him as liis housekeeper without 
wages for many yeai*s & to give up other prospects 
of establishment in life by a verbal promise to 
make a will leaving her a life estate in land, & 
afterwards signed a will, not duly attested, by 


which he left her the life estate ; — Held : there was 
no contract, & even if there had been & although 
the woman had wholly performed her part of 
serving till the intestate’s death without wages, 
yet her service was not unequivocally & in its own 
nature referable to any contract, & was not such 
a part performance as to take the case out of the 
operation of the Stat. Frauds, s. 4 ; & she could 
not maintaift an action against the heir for a 
declaration that she was entitled to a life estate 
in the land. — Maddison v, Aldkrson (1883), 8 
App. Oas. 407 ; 52 L. J. Q. B. 737 ; 49 L. T. 303 ; 
47 J. P. 821 ; 31 W. R. 820, H. h . ; affg . 8. C. 
8 ub wow. Alderson V, Maddison (1881), 7 Q. B. D, 


174, O. A. 

AtmoUitinns : — Mentd. Hiiuiphruys v. Croon (1882), 10 
Q. B. D. 148 ; A.-C. r. Hubbuck (1884), 13 Q. B. D. 27.'> ; 
Hf liootliarn. Ex p. llpodorick (1880), 18 Q. B. I). 380 ; 
Milos r. Now Zoolaml Alford EhUiUj Co. (1880), 32 (3i. D. 
266 ; MoAlaniis v. Cooko (1887), 3.'5 Ch. I). 681 ; Glllmaii, 
.Sponcor v. Curlmtt (1889), 61 L. T. 281 ; Lucas v. l>lxon 
(1889), 22 Q. B. D. 357 ; Blackburn v. Blackburn (1891), 
36 Sol. Jo. 27 ; Davis LoiiuiHkir Corpii., 118941 2 Cli. 208 ; 
llodHon V. Houlaiid, [1890J 2 Cli. 428 ; LIcouhoh Tuhoo. 
Corpn. & Guarantee Fund v, Lawsoii (1896), 12 T. L. 11. 
501 ; Coloiiian r. North (1898), 47 W. B. 57 ; Isaacs v. 
Evans (1899), 10 T. L. Jl. 113: Alillor & Aldworth r. 
Sharp, [18991 1 Ch. 022; Jlv Fickus. Farina v. tickus, 
[1900] 1 Ch. 331 ; Thiiivby v. Eoolos (1900), 70 L. J. Q. B. 
91 ; He ILolland. Ci*ogg r. Holland, [19021 2 Ch. 300 ; 
Chapronioro v. laimbert, [19171 2 Ch. 356; Banbury v. 
Bank of Montii'nl, 11918] A. C. 626; Morris r. Baron, 
11918] A. C. 1 ; He Bankruptcy Notice, [1921] 2 Ch. 76 ; 
Itawlinson v. Amos, [19251 Ch. 96. 


726. Permission to keep poultry for profit.]— 

Foord V. Morlry, No. Oil, ante. 

Occupation of premises.] — See Landlord Sc 
Tenant, Vol. XXX., p. 520, Nos. 1748-1752. 


8UB-SKCT. 2.— The Trucjic Acts. 

Persons to whom Acts appiy.l — See Factories, 
Vol. XXIV., pp. 934-937, Nos. 231-252. 

Transactions to which Acts apply.] — See 
Factories, Vol. XXIV^, pp. 937-040, Nos. 253- 


275. , „ 

Special provisions as to hosiery trade.] — See 
Factories, Vol. XXIV., p. 940, Nos. 270-279. 

Proceedings under the Acts.] — See Factories, 
Vol. XXIV., pp. 940. 941, Nos. 280-284. 


Se(;t. 4. -REMUNERATION BY THIRD 
PARTY. 

727. Relationship of master & servant— Between 
party serving & party served -Coachman paid by 
job-master. J — In a suit of subtraction of legacy, a 
coachman, a married man, originally hired by. 


724 i. Expectatiim of testamentary 
beqiiest — Failure of hez/ucsl — Wliether 
enforceable nolmihHiandtng failure .] — 
Waijcjsr r. Bougiineu (1889), 18 

O. li. 448.— CAN. 


724 ii. .]— Where 

services are reudered upon the faith 
of a promise to leave property by wiil, 
which the testator fails to perform, 
an action may be mHiutolucd against 
his representatives to recover com- 
pensation for the services In the shaiio 
of damages for broach of the previous 
promise. — S mith v. MoOuuan (1894), 
21 A. R. 542.— CAN. 


724 iiJ. .] — ^iifeMRBTO.N 

Mksto.v V. Gray (Sask.), [1925] 

D. L. R. 887 ; [1925] 3 W. W. U. 650 

—CAN. 


„ «. SvJflcUncy of heauesl.] — 

Smith v. Hopper (1912), 21 O. W. R. 

J.— VOL. XXXIV. 


891 ; 3 O. W. N. 1039 ; 3 D. L. R. 
339.— CAN. 


d. (Hfi of hay to servarU— Whether 
Uended as remuneralum in adMiUm 
I wages.] — (h.KVici.ANU v. GiJANIj 
RUNK Ry. Co. (11^13), 24 O. W. It. 
SO ; 4 O. W. N. 1281 ; 11 D. L. It. 
18.— CAN. 

e. Agreement to share nei profits 
-Whether inriudes share of profU on wde 
^ goodunU.]—A right to a share of ll»e 
Bt profits of a buHiness docs not confer 
pou the servant a right to d share of 
le amount obtained by the ompJoyer 
n a sale by him of the goodwill of 
1 C business, — Wahhburm v. Wricut 
914), 31 (). L. R. 138 : 19 D. L. K. 

lit. ark w Ki — CAN. 


f — Sims v. Harris 

(1901), 21 C. L. T. 2,30 ; 1 O. h. R. 
445.— CAN. 


g. AgrecvicfU to distribute bonus — 
Under pro Jit -shaHng sch erne. ]— Sauti i 
V . WiiiTK Owl Driiu Co. (Man.), 
[19221 3 W. W. R. 501 ; 70 D. L. li. 
550. — ^AN, 

h. Agreement for commission inii- 
side wages — Whether attaching to gross 
■proceeds or net profits .] — Ireland v. 
Dayaiond (1893), 7 Nfld. L. R. 757. — 

NFLD. 

PART V. SECT. 4. 

k. Liability of master to servant for 
remuneraiitm — Notwithstanding judg’ 
meat recovered by servant figatnst third 
porfj/.}— H rrou V. Ferouson (1894), 
25 O. R. 05C.— CAN. 

l. Third party supplying goods to 
master — Heimmeratitm out of jmr- 
chase price .] — Graok v. RuI'HERFORD 
Brothers G867), 5 Nfld. L. R. 214. — 
NFLD. 

U 
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Master aijd Servant. 


Sect. 4. — Bemuneraiion by Oiird party. Part VI. 

Sect, 3 : Svb-sects, 1 2. ] 

& who had lived five years with, testatrix, residing 
over her stables in town, occasionally accom- 
panying her into the country, where he lived in the 
house, thongh, like all her servants, on board 
wages ; waiting sometimes at table, & remaining 
with her though she changed her job-iyifm : 

aJthough the several job masters paid him his 
wages & board-wages, except 3«. per week extra 
in the country, & found liim in liveries, entitled 
under a beque^st to each of my servants living with 
me at the time of my death £10 & extrix. 
condemned in full costs. — Howard v. Wilson 
(1882), 4 Hag. Ecc. 107 ; 162 E. K. 1387. 

AnthiUiWin : — ^Rofd. BhinkwoU v. 1‘oiinanf. (1 8 ;j 2), 22 L. .T. Ch. 


728 . Servant paid by fellow servant.] 

— ^Besps., potters, engaged applt. to work for them, 
at specified work, in their manufactory, for a year, 
at daily wages. The same day reaps, engaged B. 
to work for them by piece-work for the same period. 
The work which applt. had to do was, in fact, 
included in the piece-work of R., & R. paid applt.’s 
wages out of the amount paid by resps. to R. for 
the piece-work : — Held : the contract of master 
& servant subsisted between resps. & applt., 
notwithstanding the fact of the payment of his 
wages by the hands of R., consequently, applt. 
was liable to be convicted, under 4 Geo. 4, c. 34, 
for neglecting his service with resps. — ^Willett v. 
Roote (I860), 6 H. & N. 26 ; 30 L. J. M. C. 6 ; 
3 L. T. 276 ; 25 J. P. 40 ; 168 B. R. 1 1. 

Filler paid by collier.]— Mines. 


Part VI. — Breach of Contract and Remedies Therefor. 


Sect, 1.— WHAT AMOUNTS TO BREACH. 

Sub-sect. 1. — ^By Servant. 

729. Refusal to work — ^Dispute amongst work- 
men.] — At th(i hearing of a complaint under 
Employers & Woikmen Act, 1875 (c. 90), by the 
proprietors of a coal mine against deft., one of 
their workmen, it appeared that tlic ^'orkmen 
were employed under contracts dct/ermiuable on 
fourlfjen days' notice, & subject bo certain regula- 
tions und(‘r which the employer might dismiss 
or suspend any workman for disobedience to orders, 
the workmen, in descending or ascending the 
mine in tlio cages, were to obey the orders of 
the banksman. Part* of the min(*rs employed 
at the cjollieiy, including deft., were members 
of a trade union. The unionists addressed a 
notice to complainants that, at the expiration 
of fourt-eeui days, all non-\inionists must descend 
& ascend the mine by themselves. On the 
morning of the day on which such notice expired, 
certain workmen, of whom deft, was one, were 
at llie pit mouth for the puipose of going down 
by the cage then in iM'iuliness for them. The first 
to enter the cage was a non-unionist, whereupon 
the other men, who were unionists, refused to go 
down with him. T\\e non-unionist tlieii went 
down a]on(s &, upon tin* next cage coming up a 
few seconds afU*rwards, the unionisi-s oiTcred to go 
down ; but the* undermanager in charge refused 
to allow tliem to do so. This occurred on tlu’ee 
successive days. The justices ordered deft, to 
pay substantial damages for wrongfully absenting 
himself from complainants’ service, & dismissed 
a countei’claim by him against them for having 
wrongfully refused to allow him to follow his 
lawful employment : — Held : under the circum- 
stances, there had been such a breach of contract 
on the part of deft, as entitled complainants to 
substantial, & not merely to nominal, damages, & 
the count^jrclaim could not be maintained. — 
Bowes & Partners v. Press, [1894] 1 Q. B. 202 ; 
63 L. J. Q. B. 165 ; 70 L. T. 116 ; 68 J. P. 280 : 
42 W. R. 340 ; 10 T. L. R. 65 ; 9 R. 302 ; sub nom. 
Press v. Bowes & Partoers, Ltd., 38 Sol. Jo. 60, 
G. A. 

780. Extra hours as authorised by con- 

tract of service.] — Applt. was employed by resps. 
as a collier upon terms which provided {irUer alia) 


that the hours of labour should be such as are 
authorised by Cbal Mines Regulation Act, 1908 
(c. 57), s. 1, which enacts that the period of work 
shall be limited to eight hours a day, & sect. 3, 
sub-sect. 1 of wliich enacts that the hours of work 
may be extended on not more than sixty days in 
a year, by not more than one hour a day, provided 
the owner, agent or manager takes the steps 
proscribed by the Act to secure such ext/cnsion 
& that on any day on which such an extension 
of time is made in accordimeo with that sect, 
the time so extended shall be substituted for the 
purposes of the Act as respects that mine for the 
time as fixed by the Act. The manager put up 
notices stating that on certain days the hours of 
working would be extonded from eight hours to nine. 
These notices complied with the provisions of the 
Act. Applt. refused to work the extra hour ; — 
Held : applt.’s refusal was a breach of his contract 
of service. — Robinson v. Insoles, Ltd. (1909), 
102 L. T. 45 ; 74 J. P. 47. 

731. Failure to perform at entertainment.] — 
Declaration stated that deft, agreed tliat lie & 
his wife sliould for three months perform as 
equestrians on the stage & in the ring in all enter- 
tainments which might be produced at A., or 
elsewhere, under the direction of pltf., in such 
parts as pltf. should require, & sho^d attend all 
calls &> relicarsals ; that although pltf. had an 
establishment at P. under his direction, for 
equ(^8trian entertainments, & although pltf. 
required deft. & his wife to join pltf.’s establish- 
ment at P. for the purpose of performing in enter- 
tainments to be produced there, & although a 
I'casonable time for joining elapsed before the suit, 
yet deft. & his wife did not join or perform in the 
entertainments to be produced at P., etc. On 
demurrer, the declaration was held good, inasmuch 
as it sufficiently appeared that the requisition by 
pltf. was 1o appear & perform as equestrians on thd 
stage or in the ring. Also that the breach was 
good, showing substantially an entire refusal to 
perform the contract. — ^Batty v. Melillo (1860), 
10 C. B. 282 ; 1 L. M. & P. 671 ; 19 L. J. C. P. 
362 ; 16 L. T. O. S. 281 ; 138 B. R. 114. 

732. Failure to attend rehearsals.] — Declaration 
that pltf., a singer, agreed with deft., director of 
the Italian Opera in London, that he would under- 
take the part of first tenor in the theatres, halls, & 


PART VI. SECT. 1, SUB-SECT. 1. 

^ ^ A’^(m-d<scl<w/r6io/ trade secret,}— B lake v, ErnKPAllurR (1881), 6 A. R. 


Part VI. — Breach or Contract and Remedies Therefor. 
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drawing-rooms in the United Kingdom during 
his engagement, to begin on Mar. 30, 1875, & 
terminate on July 13, 1875, at a salary of £150 
per month ; that pltf. should sing in concerts as 
well as operas, but should not sing anywhere out 
of the theatre in the United Kingdom from 
Jan. 1 to Dec. 1, 1875, without the written per- 
mission of deft., except at more than fifty miles 
from London, & out f)f the season of the theatre ; 
that pltf. a, greed to be in London without fail 
at least six days before the commencement of 
his engagement for the purpose of rehearsals. 
Avennent, that pltf. did not sing anywhere in 
the United Kingdom from Jan. 1, 1875, to the 
date of the commencement of the action ; that 
Itf. was prevented by temporary illness from 
eing in London before Mar. 28, 1875, on which 
day he arrived in London ; & that, save as afore- 
said, he was & is ready to perform his part of 
the contract. Breach, that deft, refused to receive 
pltf. into his service. Plea, that pltf. was not 
in London six days b(jfore the commencement 
of the engagcjincjnt ready for rcihearsals, as was 
necessary for him to be, wherefore deft, refused 
to receive pltf. inlvo his service. Demurrer : 
— Held : the stipulation as to rehearsals was not 
a condition precedent ; for it did not go to the 
root of the matter, as pltf. was to sing in concerts 
at halls & drawing-moms as well as at the theatre, 
& was also to abstain from singing within fifty 
miles of lx)ndon from Jan. 1 iirevious to the com- 
mencement of the engagement Mar. 30. The plea 
was therefore bad. — Bettini v. Gye (1870), 1 
Q. B. D. 183 ; 45 L. J. Q. B. 209 ; 34 L. T. 246 ; 
40 J. P.453 ; 24 W. R. 651. 

Antu)UUictn8 : — Reid. PoiisHard v. Spierw & I’oiid (1876). 24 
W. 11. 819. Mentd. London Giiarantic (3<>. v. Fwimloy 
(1880), 5 App. Cas. 911; HoBking: v. l*ahang Oorjni. (No. 1 ) 
D891), 80 8ol. Jo. 107 ; Kidston v. Moncoau Iron works 
Co. (1902), 86 L. T. .556 ; Lelnton Gas Co. r. Lcislon-ciiju- 
Sizewcll U. C., [1916] 2 K. 11. 428 ; Metropolitan Water 
Board v. Blcjk, Kerr, [1917] 2 K. B. 1 ; Kidner a. StimpKoii 
(1918), 34 T. L. R. 431 ; llawsoiiH v. Bonnln, [1922] 2 
A. O. 413. 


Sub-sect. 2. — By Master. 
Performance of contracts generally, see Con- 
tract, Vol. XTI., pp. 303 et seq. 

733. Neglect of master to find other situation 
— In accordance with agreement.] — Declaration 
upon an agreement, whicli stipulated, amongst 
other things, that it had been mutually agrtuHi 
between pltf. & deft. ; &, pltf. agreed that he 

would serve deft, as a manufacturer & assistant 
for the term of seven years, at a salary of £100 per 
annum, etc. ; deft, agreed to pay the yearly 
s^ary, & if ho should, from any cause, give up 
his business as a manufacturer, or not require 
pltf.’s services, then that he would use his best 
endeavours to procure for pltf. employment in 
some similar business, & for which lie woifid receive 
a salary of not less than £100 per annum, or in 
case he should be unable to do so, deft, would 
pay the yearly salary of £100 during the residue 
of the term of seven years. Averment of per- 
formance on the part of pltf. Breach, that deft, 
did ^ not continue pltf. in his employ until the 
expiration of the seven years, but refused to do 
so. & wrongfully discharged pltf. therefrom, 
without reasonable or probable cause, <&, further, 
that although deft, had not continued pltf. 
in his employ, but had discharged him, yet deft. 


did not use his best or any endeavours to procure, 
nor did he procure pltf. employment in some 
.similar business, for which he should receive 
a salary of £100 a year, but had wholly failed 
to find pltf. such employment. Plea, that at 
the time when pltf. was discharged, deft, was, 
& thence hitherto had been, wholly unable to 
procure for pltf. any sucli employment as in the 
agreement mentioned : — Held : ( 1 ) the agreement 
did not leave it open to deft, to pay pltf. after his 
discharge £100 a year without lirst using any 
endeavours to obtain a situation for pltf. ; but 
the undertaking by deft, to use his best endeavours 
to procure employment for pltf. in some similar 
business was a primary part of the agreement, 
which deft, was bound to fulfil, & that part of the 
broach wtis good ; (2) it was not necessary to 

aver a i*equest by pltf. that deft, would use his best 
endeavours ; the allegation of performance was 
Bulficient, without any averment of readiness & 
willingness, & the mode in which the breach was 
alleged rendered it unnecessary to aver that a 
reasonable time had elapsed. — R ust v. Noitidge 
( 1852), 1 E. & B. 99 ; 22 L. J. Q. B. 73 ; 20 L. T. 
O. S. 92 ; 17 Jnr. 278 ; 1 W. R. 51 ; 118 B. R. 
374. 

734. - - Sale of ship during voyage.] — On a 

contract to employ pltf. on board a part>icular 
ship, on certain specified voyages; — Held: a 
breach, to sell the ship before those voyages are 
completed without procuring liim similar employ- 
ment on board that particular vessel. — D riscoll 
V. Australian Royal Mail Steam Navigation 
C o. (1859), 1 E. & P. 458, N. P. 

735. Refusal to employ — Contract commencing 
at future date.] — H ochstkr v. Db La Tour, No. 
702, post. 

736. Wrongful dismissal — Variation of agree- 
ment — Question for jury.] — In an action for a 
wrongful dishiissal of a servant, who had been 
retained under an annual salary, but had assentc^d 
to a i)roiJosal not to be paid further salary until 
works should be resumed, which had not in fact 
been resumed ; — Held : it was for the jury whether 
the original contract had been put an end to, & if 
so, the defence arose under a plea of rescission. — 
Hopkins v. Wanostuocht (1801), 2 F. & P. 308. 

737. Sale of business.] — ( 1 ) A master paying 

a clerk his salary two days befort^ the end of the 
quarter, & telling liifb that the business is disposed 
of, does not necessarily amount to a dismissal, 
& therefore his service & salary may continue 
during the next quarter. 

(2) Action of indehitalus assmnpsil for work 
& labour will lie if a servant be engaged for a lixed 
j)eriod, A tiic master without dismissing him, 
refuses to sui)ply him with work.-- -Cook v, 
SiiERWoou (18()3), 2 New Rep. 28 ; 11 W. R. 595. 

738. Dissolution of partnership.] — Brace 

V, Calder, No, 770, post, 

739. Company ceasing to carry on busi- 

ness.] -By an agreement dated Dec. 27, 1916, & 
made between pltf. & a limitc^d co., which carried 
on business in Lancashire, in consideration of pltf, 
subscribing for £1,000 in shai-es of the co. & of 
introducing to the co. certain new classes of goods 
to be manufactured by them, the co, appointed 
him their sole agent in the United Kingdom, 
India, & the Colonies for the sale of those goods for 
the term of scvt;n years, if the agent should so 
long live, & thereafter until the agreement should 
be determined by six months’ notice on either side. 
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— cSl* to eniplou — Contract commencing at future date .] — Johnston v. Mead (Y. T.) (1906), 4 W. L. R. 192, 
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Sect. 1. — What amounts to breach : Sub-sect. 2. 

Sects. 2 3 : Suh-scci. 1, A, <£' B.; sub-sect. 

2, A.] 

T]ie agent was to use his best endeavours to obtiain 
orders for the co.*s said goods at prices to be fi*om 
time to time agreed upon, & all orders oblained by 
the agent wc^i*e at once to be communicated to 
the CO., who upon approving or rejecting the same 
were to inform tlie agent tiiercof & who were to 
carry out such onlers as were occeptcjd without 
undue delay ; & tlie agent was not definitely to 
accept order’s for the co., but only subject to 
confirmation & acceptance by the co. such con- 
firmation or acceptrmcc not to be unre^isonably 
witldield. The co. were to pay the agent a com- i 
mission ujion tlie invoiced prices of all goods 
delivered by the co. A: duly paid for by the 
respective pui*(;hasei’s. A few months aftoi’rvards 
the CO. rcquii'cd fi’C’sh capital, & tliey applied to 
}>ltf. to assist them in finding it, teJling liim that 
otherwise tlioy ■would have Ixj close down. Pltf. 
tned to do so, but failed. The co. then asked pltf. 
to give up the agc’iicy for the Mfinchester district, 
telling him that lio would have to stand down so 
far us that district was conccirncd, in which case 
they tliought that they could find the necessary 
capital, but lie r<‘fused. The co. thereupon, being 
insolvent, passed resolutions for* voluntary winding 
up & ceased to do business through })ltf., & 
eventually sold their business. In an .action to 
r*ecover damages for brvach of the agre inent to 
employ pltf. as their agent for the seven years : — 
IJcId : the agreement was to employ pltf. us agi’iit 
for the seven years, & a tejm could not be implied 
to the effect that the co. could ttirminate the 
agency at any time by ceasing to cany on their 
business ; & the circunistJiiKJes, coupled with the 
voluntary winding ui), showed a repudiation by the 
co. of the agreement, & they we]*e tlierefoi’e liable 
in damages for the bri'ach. — llEUiATE v. Union 
MANUFA<TUKING (1(). (llAMSBOTl’OM), [11)18] 1 K. B, 
592 ; 87 L. J. K. B. 724 ; 118 J.. T. 179, C. A. 

Avtmialioii : — Mcntd. Thomns r. 'J'lidd, 2 K. 11. r*n. 

740. Resignation procured through pres- 

sure.] — In an action for balanci* of salary for 
wrongful dismissal brought by idtf., who laid been 
engaged by defts. as manager of tlieir music hall, 
deHs. set up os a bar to the claim an aiTangement 
which W’as come to in the c(#ir’sc of a discussion 
in which pltf. was asked to <^xplain some alleged 
irregularities in his accounts,, which ari*angeinent 
was embodied in a deed (;xccut<?d by pltf. under 
which lie to send in his r’csij^ation A. was to 
acce])t in settlement of cr*oss (*laims between him 
k, (lefts, a certain sum for salary, k was to sign tlie 
deed of ridcase. Pltf. replied that la? w^as induced 
to execute the deed by defts.’ threat unlawfully to 
imprison him, k that he execuU’d it when over- 
whelmed by tlie thi*eat, k that lie ga^ e no r’eal or 
flee consent to its ex(?cution. The jury having 
negatived the threats by defts. of criminal pr*o- 
ceedings or imprisonment, but liaving found that 
pltf. was induced to maki^ tlie agreement by undue 
pressure exercised by defts. to force him to make 
it : — Held : the undue pi’essui’e so found W’as not 
sufficient in law to entitle pltf. to set aside ilio 
arrangement or* the deed wdiich emboditHl it, k 
to fall back ujjou his cuiginal claims ; &, further, 
as pltf. had tc*ndei*ed his r’esignation, W’hich was 
accepted, there was no wrongful dismissal. — 
Barnes v. Richards (1902), 71 L. J. K. B. 341 ; 
80 L. T. 231 ; 60 W. li. 303 ; 18 T. L. R. 328 ; 40 
Sol. Jo. 298. 

741, Letter posted outside jurisdiction — 

Not breach within jurisdiction.]— \Micn a servant 


is wrongfully dismissed by a letter posted by the 
emiiloyer abroad & received by the servant within 
the jurisdiction, thci*e is no breach within the 
jurisdiction of the contract to employ, & leave 
cannot be given to serve out of the jurisdiction 
notice of the writ in an action by the servant for 
v 7 i*ongful dismissal, under It. 8. C., Ord. II., 
r. 1 le). — Holland v. Bennett, [1002] 1 K. B. 
8(57 ; 71 L. .T. K. B. 490 ; 86 L. T. 485 ; 50 W. li. 
401 ; 18 T. L. li. 510 ; 40 Sol. Jo. 431, C. A. 

Annotations : — ^Mentd. Mutzonbecher t?. Ascguraflom 

Kdpauola (1905), 94 L. T. 127 ; Martin v. Stout, 11925] 

A. C. 359. 

Dismissal without notice.]— Part IV., 

Sect. 2, sub-sect. 6, ante. 

Damages for .] — See Sect. 3, sub-sect. 2, 

B., post. 

742. Change in nature of employment — Ex- 
posure to greater danger — Outbreak of hostilities.] — 
l^DBTON V. Pinkerton, No. 597, ante. 

743. .] — O’Neil v. Armstbonq, 

Mitchell & Co., No. 599, ante. 

Breach of collateral stipulation .] — See Contract, 
Vol. XII., pp. 423, 424, Nos. 3399-3400. 

744. Refusal to allow servant to work — After 
previous refusal by servant.] — Bowes & Partners 
V. Press, No. 729, ante. 


Sect. 2.— ELECTION OF REMEDY. 

Action for damages.] — See Sect. 3, post. 

Quantum meruit.] — See Sect. 4, post. 

Action for balance of wages — Constructive 
service.] — See S(^(;t. 6, post. 

745. Servant must elect remedy — Continuing or 
rescinded contract.] — A clerk dismissed in the 
middle of a quaitor brought an action for a wrong- 
ful dismissal, the declaration containing a sx)ecial 
count for such dismissal. ’J’he jury were directed 
not ti) take into account the services actually 
rendered during the bi'oken quarter, as they 
were not i*ecoverable except under an indebitatus 
count ; k tliey gave damages accordingly. Pltf. 
then brouglit a second action to recover under 
an indcbitaiiis count for his services during the 
broken quarter : — Held : the action was not 
maintainable ; because pltf., by his former 
action on tiie special contract, had treated it 
as an ojjeri conti*act, & lie could not afterwards 
recover under the indehltaUis count, as for services 
under a rescinded conti act ; &, in the former 
action, tlie jury ouglit to have been directed 
to take the services rendered during the broken 
quart(‘r into account, in awarding damages under 
the Hiiecial count for the wrongful dismissal. 
Semhlc ; under an indebitatus count, the servant, 
wrongfully dismissed before the termination of the 
period for which he was hired, cannot recover 
his wdiole w^ages up to such termination, as for a 
constructive service, but can recover only in 
respect of his service up to the time of his dismissal. 

In a case like this the servant may either treat 
the contract as rescinded & bring indebitatus 
or he may sue on the contract ; but lie cannot 
do both (Coleridge, J.). — Goodman v. Pocock 
(1850), 15 Q. B. 576 ; 19 L. J. Q. B. 410 ; 14 
Jur. 1042; 117 E. R. 677. 

Aniwiativn: — Beid. Taylor v. Laiid (1856), 25 L. J. Ex. 

329. 

746. Effect of reference to arbitration.] — Declara- 
tion stated that in consideration that pltf., at the 
re<iuest of deft., would enter into the employ of 
deft, in a certain capacity for a year, at the rate 
of five guineas per week throughout the year, deft. 
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un(lci*took to employ him for a year, & alleged as a 
breach that deft, dismissed pltf. from his employ 
before the end of the year without any reasonable 
or probable cause. Tlie declaration contained 
counts for wages, & for work & labour, etc. The 
cause, which was commenced before the exi)ira- 
tion of the year, was referred to an arbitrator, who 
awarded pltf. a sum of money equivalent in amount 
to the wages he would have been entitled to receive 
from deft, on the day when the action was com- 
menced. No claim was made before the arbitrator 
for any compensation in damages for the dismissal, 
except so far as the special count in the declara- 
tion, & the evidence of the employment & the dis- 
missal might amount to such a claim. Pltf. 
having afterwards brought an action to recover 
compensation in damages in consequence of the 
dismissal from deft.’s employ before the end of 
the year : — Held : the award of the arbitrator 
was a bar to such action. — Dunn v. Mitruay 
(1829), 9 B. & C. 780 ; 4 Man. & Hv. K. B. 571 ; 
7 L. J. O. S. K. B. 820 ; 109 E. B. 290. 

AnnotcUions : — ^Refd. Re Clllon & Morsoy & Clyde Nuvitrft- 
tion Co. (1K32), 3 B. & Ad. 403 ; Hadley r. Creoii (1S32). 
2 Cr. & J. 374 ; Iloutledpro r. Hislop (18G()), 2 K. E. 640 ; 
Cueret v. Aiidouy (1803), «2 L. J. Q. B. (533. Mentd. 
Stewart r. Todd (1846), 0 Q. B. 767 ; Re Baker (1867), 
2 II. & N. 219. 

JSee, generally, Abbithation, Vol. IT., pp. 805 
ct scq. 


Sect. 3.— ACTION FOR DAMAGES. 

Sub-sect. 1, — ^Bbeach CoMMrrrEo by Servant. 

A . In General, 

Damages generally, see Damages, Vol. XVII., 
pp. 78, et seq. 

747. Right of master to sue — Leaving service 
without notice.]— Huttman v, B^ulnols, No. 009, 
ante, 

748 . — Pltf. had left his employ- 

ment without notice & gone out on strike. The 
strike subsequently terminated through an agree- 
ment come to between the representatives of the 
parties interested : — Held : the terms of the 
agreement did not prevent the employers recovering 
damages from pltf. for breach of contract in 
leaving their service without proper notice. — 
Ayling V, London & India Docks Committee 
(1893), 9 T. L. R. 409. 

749. Breach of stipulation in contract.] — 

Gould v, Webb, No. 5.58, ante, 

750. Breach of duty to master — Insertion 

of libel.] — ^The proprietor of a newspaper, who has 
been convicted & fined for a libel inserti'd therein 
by the editor without his knowledge or consent, 
cannot, it seems, maintain an action against the 
editor for the damages occasioned by the con- 
viction. 

A declaration stated that deft, had been 
employed & retained by pltf. as the editor of a 
publication called the “ Court Journal,” for 
reward in that behalf, & that he did not pcrfoimi 
the duties of editing the same in a proper manner, 
but without the knowledge, leave, authoriiiy or 
consent of pltf., falsely, maliciously, negligently 


inserted &; published in the same a false & malicious 
libel, etc. That afterwards, an information was 
exliibited against pltf. for the falsely & maliciously 
printing & publishing of the libel, & such pro- 
ceedings were thereupon had that pltf. was 
convicted of that offence, & fined £100 : — Held : 
in arrest of judgment, the declaration was in- 
sufficient, as it did not appear that the printing 
& publishing, which was the act for which pltf. 
was convicted, was the same act (is that alleged 
in the declaration (us a breach of duty, i.e. the 
inserting & publishing, & therefore, the injury 
sustained was not properly connected with that 
breach of duty. — Colburn v, Patmore (1834), 
1 Cr. M. & R. 78 ; 4 Tyr. 077 ; 3 L. J. Ex. 317 ; 


149 E. R. 999. 

AmwtutUiTifi Befd. K. r. Holbrook (1878). 4 Q. B. D. 42 ; 
Burrows v, B bodes, [18991 1 Q. B. 816 ; Loslio v. Kellable 
Advcrtisiiitr & Addi-ossiiiB Agency, [1916J 1 K. H. 662. 
Mentd. Shjujkell r. Rosier (1836), 2 Bing. N. C. 634 ; 
h'cmt V. Hill (1864), 2 W. R. 493; Weld-Bluudoll r. 
St4‘plu‘nH, [1920J A. C. 966. 


751. Failure to render accounts.] — 

A commercial traveller being employed by a 
merchants* house, under an agreement, with six 
months’ mutual notices gave such notice & left 
their service, having from time to time rendered 
general accounts, but not a special one, on a 
particular occasion, when he was requested by 
letter sent after liim to do so. A bill was filed 
against liim, charging misconduct, & asking for a 
special account during his whole term of service, 
& payment by way of damages or otherwise, such 
misconduct being denied: — Held: (1) although 
pltfs. were entitled to an account, it was not the 
practice of merchants to require more than had 
been lumdered, &, therefons there would only be 
an account from the date of the letter, although 
there were no st^tlled accounts ; (2) the ct. had 
no jurisdiction to decree payment by way of 
damages. — Hunter v, Belcher (1803), 9 L. T. 
501 ; 12 W. R. 121 ; on appeal (1801), 2 De G. J. 
&8m. 191, L. JJ. 


B, Measure of Damages, 

Measure of damages generally, see Damages i 
Vol. XVIf., pp. 130-180, Nos, .880-421. 

752. Refusal to work — Special loss.]— Cotes v. 
Sadler (1000), 2 Keb, 10 ; 84 E. R. 11. 

753. Substantial damages.] — Bowes & 

Partners v. Press, No. 729, ante. 

Penalty or liquidated damages.] — Sec Damages, 
Vol. XVII., pp. 130-158, Nos. 422-540. 


Sub-sect. 2. — Breach CoMMrrrBD by Master. 

A, In General, 

754. Agreement to refer to arbitration.] — - 
Roberts v. Hill’s Plymouth Co., Ltd. (1897), 
M T. L. R. 21, C. A. 

.] — See Arbitration, Vol. II., pp. 383, 

384, 800, Nos. 148-152, 807. 

755. Clause providing lor appeal in case of 
dismissal.] — Applt. was employed by resps. on a 
contract f)f service, art. 10 of which, headed 
discipline At dismissal, provided for investigation 
of cliarges by the co. & for an appeal by the 


PART VI. SECT. 8, SUB-SECT. 1.— / 

749 i. I^ht of master to sue — Rrcm 
of shijulali^ in Deft 

engaged to devote bis entire time t 
the advertising interests of pltfs.. < 
to engage in no other business diirin 
tne period covered l>y the agroomeu 
then made. Deft, enga^d in othc 
bustocss : — Held : llai^ to the mastc 
fop damages for breach of oontruct.- 


SlIKrPARD PuHLisriixu Co. V. H.\UKlNa 
:i90.1), 5 O. W. R. 482 ; 9 O. L. U. 604. 


o. Servant dcserlino sen lee.] 

— V. Stbvknb (1827), Tuy. 

439.— CAN. 


PART VI. SECT. 3, SUB-SECT. 2.— A. 

p. Servant must elect remedy,] — 


Doiieuty V, Vancouvkk Gas Co. 
(1906), 1 W. L. R. 252.— CAN. 

q. .] — If nn employee, claim- 
ing lie bus boon wrongfully dlHinlwuod 
under a contract of hiring, (fleets to 
treat the contract at an end & brings 
an actlen on tlio yuaiUum meruit for his 
Hcrvlces, n subsequent action on the 
HU mo contract for damugc3H for wrongful 
dismissal will bo stayfd. — Gueuory 
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Sect, 3. — Action for damages: Sitb-sccL 2, A, db 
(a). (6) (c) i.] 

employee if he was not satisfied with the co.’s 
decision. 

Applt. was accused of ceitain irregularities in his 
work. An investigation was held on behalf of the 
CO. at which applt. was present, & as a result of 
this investigation applt. was dismissed from his 
position of passenger conductor in the co.’s 
employment. Instead of appealing to the higher 
ofTlciafs under ai*t. 10 of the agreement he brought 
an action against the co. claiming damages for 
alleged wron^ul dismissal upon the footing that 
the co. had violated, by inaccuracy & impropriety 
of precedure art. 1 0 of the agrxiement : — field : 
the allegations made by applt. against the 
regularity or iiiopriety of the investigation being 
proved to be unfounded the action failed. — 
Caven V, Canadian TAcunc llv. Co. (1925), 95 
L. J. V. C. 23 ; 133 L. T. 774 ; 41 T. L. K. 01(5 ; 
69 Sol. Jo. 740, P. C. 

756 . Right to sue in respect of individual breach 
— Employment not terminated.] — Where one party 
contracts to serve another for a period of five years 
at a guaranteed salary per annum, & at the expira- 
tion of one year sues for damages in respect of 
non-pajmient for such year, confining his declara- 
tion to the non-payment for such year, he is not 
precluded at the expiration of the term from suing 
for damages in respect of non-payment during 
the subsequent years, (lie pleadings in the former 
acl ion not showing that the contract was put an 
end to, or tliat he was discliarged from his (unploy- 
ment. — C lossman v, I^coste (1854), 23 L. T. O. S. 
91 ; 2 W. R. 455. 

757 . Employment treated as terminated.] — 

Cix^ssMAN v» IjAcoste, No. 756, ante, 

758 . Action brought for second 

breach of original contract.] — Applts. engaged 
resp., under a writtA-n agi'eemcnt, dated Sejd. 25, 

1 SCifi, as a file-forger, for two years, after the rate of 
the Sheflield list of juices for the time b(;ing. 
On Veb. 24, 1866, applts. refused to give resj). 
work. On Mar. 16, 1840, resp. entered a plaint 
in a county ct. against applts. ; & in Ids particulars 
alleg(‘(l that iijiplts. had neglected & refusiid to 
jierfojin, ^ had not jierformed, tli(!ir agreement, 
whereby resj). had sustained damages to the 
amount- of £7 being four weeks’ average 

wages in lieu of notice. Applts. paid £7 14 5. & 
the costs into ct. on Apr. 19, 1866. On the next 
deny, Apr. 20, i-esp. again went tx) work for 
apjilts., but was dismissed on Apr. 21. On July 4, 
1866, resj). entered another plaint against 
applts., A ill his particulars alleged that applts. 
refused to emi)loy resp., but illegally discharged 
him frem their service, & claimed £48 12«. At 
the trial the jury found a verdict for resp. for 
£33 1 2«. It wnis admitted that the agreement sued 
on in the firet ]:>laint was the same agi*eement as 
w’as sued on in the second plaint : — Held : there 
W’RB no evidence to go to the jury of such agree- 
ment, & the judge ought to have directed * a 
nonsuit. — Baunsley v. Taylob (1867), 37 L. J. 
Q. B. 39 ; 32 J. P. 229. 

Annntatimi - Refd. JamuH r. Evuiw (1807), 77 L. T. 78. 


759. Effect of wrongful dismissal— Repudiation 
of entire contract — Restrictions on trade.] — 

Employers agreed with their manag^er that he 
should hold office subject to termination at twelve 
months’ notice by cither party & with a restriction 
on his right to trade after its termination. The 
employers liaving wrongfully dismissed him 
without notice : — Held : he was entitled to treat 
the dismissal as a repudiation of the contract & 
to sue them for damages for breach of contract, 
& was no longer bound by the restriction on trade. 
— General Billposting Go., Ltd. v, Atkinson, 
(1909] A. C. 118 ; 78 L. J. Ch. 77 i 99 L. T. 943 ; 
25 T. L. B. 178, H. L. 

Anmttations : — Apld. Measui'cs v. Moasui’cs, [1J)10] 2 Cli. 
248. Consd. J)<Jimi8 v. Tunnani & Moore (lUll), 56 Sol. 
Jo. 162. Distd. Kuruki v, Peel, [1915] 1 Cii. 530. Reid. 
J{e Rnbol Uronze & Metal Co. & Vos, 11918] 1 K. B. 316 ; 
Marlin r. Stout, [1925] A. C. 359. Mentd. Newnum v. 
Bradley, [1918] 1 K. B. 271 ; BritiHh Concreto Co. v, 
SohellT, 11921] 2 (^h. 563. 

Covenants in restraint, of trade, see Trade & 
Trade Unions. 

B, Damages for Wrongful Dismissal. 

(a) In General. 

760 . Nature of claim .] — Re Rubel Bronze & 
Metal Co. & Vos, No. 782, post. 

761 . Action may be brought immediately.] — 

If an agreement be entered into for the employ- 
ment of a clerk for four yearn frem Jan. 1, 1823, 
at a salary of £400 a year, & the salary be 
paid up to Jan. 1, 1825, & in July 1825, the clerk 
is dismisscsd frem his employment he may com- 
mence an action in Michaelmas Term, 1825, 
thougli at that time, according to the agreement, 
a year’s salary would not be due. — Pagani v. 
Gandoli<t (1826), 2 C. & P. 370, N. P. 

Aimotafion : —'R'std. Gooduiau r. J*ocock (1850), 19 L. J. 

Q. B. 410. 

762 . Breach before commencement of 

service.] — Agreen»nt in consideration that pltf. 
would enter deft.’s service as courier on June 1, 
1852 & travel with him for three months certain 
from that day, deft, would employ him & pay him 
£10 per month, during the service. Breach, 
that before June 1, 1852 deft, refused & docUned 
to employ pltf., & wholly absolved & exonerated 
& discharged pltf. frem his agreement: — Held: 
pltf. miglit sue deft, immediately upon the refusal 
& breach of the agreement ; & was not boimd to 
wait until the day for the commencement of the 
service had arrived. — IIocuster v. De La Tour 
(1853), 2 E. & B. 678 ; 1 C. L. 11. 846 ; 22 L. J. 

Q. B. 455 ; 22 L. T. O. S. 171 ; 17 Jur. 972 ; 1 
W. 11.469; 118E. R. 922. 

AutioUUioiLa : — Apld* Curtiu v. B. IJ. U. T. Co. (1912), 28 
T. L. 11. 353. Re!d. Unwin v. Clarko (1866), L. 11. 1 
0. B. 417 ; Frost v. Knight (1872), L. U. 7 Exch. Ill ; 
Donkin v. Uustio (1897), 61 J. P. 568 ; James v. Evans 
(1897), 77 L. T. 78 ; lie llubcl Bronze & Metal Co. & Vos, 
[1918] J K. B. 315 ; Martin v. Stout, [19251 A. C. 369. 
Menta. Burton v, G. N. By. (1854), 9 £xch. 507 ; Lewis 
V, Clifton (1854), 14 C. B. 245 ; Aveiy v. Bowden (1855), 

5 E. & B. 714 ; Held v. lluskins (1856), 26 L. J. Q. B. 5 ; 
Croookewit v. Fletcher (1857), 1 H. & N. 893 ; llall v. « 
Wright (1869), K. B. & E. 765 ; Boherts v. Brett (1859), 

6 C. B. N. 8. 611 ; Danube, etc.. By. v. Xonos (1861), 11 
O. B. N. S. 152 ; Jontwsohn v. Young (1863). 4 B. & S. 
296; Bartholomew v. Markwick (1864), 15 C. B. N. S. 
711 ; Hughes v. Graeme (1864), 4 New Bep. 190 ; Church- 


V. W^iLLlAMS (1916), 44 N. B. B. 204. — 

CAN. 

r. Relay in paying wages — 
Whelher servant a rigM to damage^.]— 
Masters & Servants Act, 1 8i>2, does not 
give to a servant whoso wages have not 
l)ccn paid on the duo date a right to 
clamciges or compensation for loss 
RulTered by the delay in payment.— 
Glarkr V. Connor (1906), 8 W. A. 
L. B. 81.— AUS. 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. (a). 

761 i. Action may be brvugJU im- 
nu'diatfly.] — Deft, agreed to employ 
pltf. for three years at an annual salary, 
but di««inis8od him without suillcicnt 
cause before the end of the second 
ypnv Held : pltf. hud an Iminediato 
right of action for breach of Uio agree - 
yrnt.— M kadk v. Doukrty (1851), 2 
All. 195.*--'CAN. 


761 ii. .] — Doiiickty v. Van- 

rouvKR Gas Co. (1905), 1 W. L. B. 
252.— CAN. 

761 iii. .] — OAUiiAiVD p. Scott 

(1880), 6 Nfld. L. B. 243.— NFLD. 

761 iv. .) — An employee entitled 

to a month’s notice of termination of 
his engagement is not bound, on 
summary dismissal, to W'oit \mtil the 
expiration of a mouth before •^uing. — 
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ward V. R. (18tf5). L. II. 1 Q. B. 173 ; I^e Asra Bank, 
Aac o. Tondour (1867), L. R. 5 Kq. 160 ; Wilkinson v. 
Verity (1871). L. II. 6 C. P. 206 ; Brown v. Muller (1872), 
L. R. 7 Excn. 319 ; Roper v. Johnson (1873), L. R. 8 
0. P, 167 ; Metoalfe tJ. Britannia Ironworks Co. (1877), 
D. 423 ; Sooi6t6 G6ndrale do Paris v. Mllders 
0883), 49 L. T. 55 ; Mersey Stool & Iron Co. v. Naylor, 
BoMon (1884), 9 App. Cas. 434 ; Johnstone v. Milling 
(1886), 16 Q. B. D. 460 ; Guoret v. Audouy (1893), 62 
li. J. Q. B. 633; Synge v. Synge, [1894J 1 Q. B. 460 ; 
Roth V. Taysen, Townsend 11896), 1 Com. Cas. 306 ; 
EUls V, Pond. [1898] 1 Q. B. 426 ; Rhymney Ry. v. 
Brecon & Merthyr Tydlll JuncUon Ry. (1900), 69 L. J. 
Ch. 813 ; Tredegar Iron Sc Coal C3o. v. Hawthorn (1902). 
18 T. L. R. 716 ; Supwell v. Bass (1910), 102 L. T. 811 ; 
Pratelll Sorrcntlno v. Buerger. [1915] 3 K. B. 367 ; Velt- 
hardt & Hall v, Rylands (1917), 86 L. J. Ch. 604 ; Bradley 
V. Newsom, [1919] A. C. 16 ; Consorzio Veneziano di 
Armamento e Navigu.ziono i>. Northumberland Ship- 
building Co. (1919), 88 L. J. K. B. 1194. 

763. .] — Glinseeetti v. Rickards 

(1907), Times, Jan. 26, C. A. 

An^Mion : — Distd. Harvey v. Tivoli, Manchester (1907), 23 
T. L. R. 592. 

.] — See, also. Contract, Vol. XII., 


pp. 340-342, Nos. 2841-2856 

(6) Proof of Readiness to Serve, 

764-. Necessity for averment of tender of 
service.] — Ughtred’s Case (1601), Jenk. 260 ; 
7 Co. Rep. 9 B ; 145 B. R. 186. 

Attnoialiomt :—Ketd. Peters v. Opio (1672), 1 Vent. 214; 
Motzner r. Bolton (1854), 9 Exeb. 518. Mentd. Clarke 
V. Gumoll (1612), 1 Bulst. 167 ; Constable v. ('loberie 
(1626), Palm. 397 ; R. v. Hampden (1637). 3 State Tr. 
825 ; Berry u. W^hite (1662), O.Bridg. 82 ; Thomaboii r. 
Mackwort-h (1660), 0. Bridg. 502 ; Griffith v. MiinKell 
(1673), k'rtiein. K. B. 93 ; Thomas v. Sorrel (1673), 3 Keb. 
223; Smith v. Shelbury (1675), Frecm. K. B. 195; 
Bankei-H Case (1694), Skin. GOl ; Thorpe v. Tbori>o (1701 ), 

1 Ld. Raym. 662 ; Lock v. Wright (1723), 1 Sira. 569 ; 
^urchill V, Wilkins (1786), 1 Term Rep. 447 ; Terry r. 
Duntze (1795), 2 Hy. Bl. 389 ; Wynne v, Wynne (1840), 

2 Man. & G. 8 ; Brooke v. Spong (1 846), 1.5 M. & W^. 153. 

765. .j — Declaration alleged that, on 

Oct. 15, in consideration that pltf., at deft.’s 
request, would enter deft.’s service, & serve him 
for a certain time, from the day & year till the 
service should be determined, by I'easonable notice 
in that behalf on either side, for a salary named, 
deft, promised pltf. to retiiin & emjjloy him on the 
terms aforesaid, & pay him sucli salary, & continue 
him in such service until such service should be 
determined by i'easonable notice, as before ; that 
pltf., on the day & year, entered the service of 
deft, on the terms, & had always, fi-om the com- 
mencement thereof hitherto, been ready & willing 
to remain & continue in the service, etc., & during 
all that time tendered & offei’ed himself to servo 
deft, in such service, etc., of all which deft, during 
all that time had notice ; yet deft, did not nor 
could continue pltf. in hi.s service, but, on the 
contrary thereof, on the same day & year afore- 
^d, refused to suffer pltf. to continue any longer 
said service, discharged pltf. therefrom, 
any previous notice in that behalf, & 
without any reasonable or probable cause in that 
behalf, & had, thence hitherto, refused any longer 


to retain pltf. in his said service. On special 
demurrer; — Held: (1) the word “from” was, 
on this record, to be taken as including Oct. 15, 
within the time of service contracted for ; &, it 
could not therefore be objected that deft, appeared 
to have discharged pltf. from the service before 
its commencement ; (2) the declaration was not 
double for averring pltf.’s willingness to serve as 
well as bis tender ; & issue might have been taken 
on the temder alone ; (3) the declaration was not 
bad for want of an allegation pltf. liad given no 
notice to determine the service, there being an 
averment that he always was willing to serve & 
continually tendered himself to do so, of which 
deft, hful notice. — Wilkinson v, Gaston (1840), 9 
Q.R. 137; 15 L. J. Q. B. 339 ; 7 L. T. O. S. 225 ; 
10 Jur. 804 ; 115 E. R. 1227. 

AnnoUition : — As to (2) & (3) Distd. Wallis v. Warren (1 849), 

4 Kxch. 301 . 

766. After wrongful dismissal.] — In an 

action for the wrongful dismissal of pltf. by deft., 
the declaration stated that pltf. was ready & 
willing to servo & offered to serve deft. The gist 
of this averment is the readiness which implies 
the ability Sc willingness of pltf. to continue the 
services from which deft, wrongfully dismissed 
him. If pltf., thoit^fore, is ready & willing, it is 
not at all necessary that he should offer to continue 
in the service of deft, when he has boon once sent 
wrongfully away. — Waujs v. Warren (1849), 4 
Exch. 361 ; 7 Dow. Sc Tj, 58 ; IS L. J. Ex. 149 ; 
14 L. T. O. S. 108 ; 154 E. R. 1252. 

(c) Measure of Damages, 
i. In General, 

Measure of damages generally, see Damages, 
Vol. XVII., pp. 130 et seq, 

767. Amount of compensation — Hiring for a 
fixed term — Amount of wages lost.] — Bryant v . 
Flight, No. 620, ante, 

768. .] — Hmith Thompson, 

No. 466, ante, 

709, ,] — Davis v, Marshall, 

No. 313, ante, 

770. Compensation for loss of wages.] — 

(i) A series of lettoi's passed between pltf. Sc defts. 
relative to an engagement, by the year, of pltf. 
as commission agent. In the earlier letters 
mention was made of notice to be given to deter- 
mine the engagement. A subsequent hitter set 
out the terms of remuneration ; but omitted any 
mention of notice ; — Held : all previous terms 
which hod been settled were unaffected by it. 

(2) Pltf. having served for one year, tlie engage- 
ment was put an end to without notice ; — Held : 
pltf. was not entitled to recover the whole of tho 
second year’s sahiry, but so much as would com- 
pensate him. — M cKean v, Cowley (1863), 1 
New Rep. 396 ; 7 L. T. 828. 


(1887), 4 

part VI. SECT. 3, SUB-SECT. 2,— 
B. (b). 

766 I. Nece^y for averment of tender 
? T songful di8mw8al,y— 

(1906), 1 E. L. R. 

351. — CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (o) i. 

# Amount of compensation — 
Ujri^ for a term — Anumnt of 

hw<.]~Pltf., who had been 
defts., at a 


was entitled to recover dauiaffes cover- 
ing tlie unoxpired tonn of Ills oniragro- 
incnt. — Hopkins v. Goodeiwiajvi (1904), 
24 C. L. T. 101 ; 10 B. C. U. 250.— 
CAN. 

767 ii, .] — ^li a servant 

is hired for the year Sc durlngr tho year 
cUsinlssed without cause he is outltlcd 
to his wages to the end of tho year. — 
Bkkney V. O’Brien Sc Co. (1869), 6 
Nfld. L. R. 200.— NFLD. 


767 iii. .] — DKNNvr. 

^ouTH Aprioa-n Loan, Moktoaue & 
dERCANTII-E AOKNCY OO., LTD. ( 1883 ), 
1 B. 1). 0. 47.— S. AF. 

770 I. Compensation for loss of 

ooaes. ]—Giij<bs v. Bank of Victoria 
1872), 3 V. R. (Law.) 46.— AU8. 


770 ii. .] — ^Manners v, 

Denny Buotiier-j (1912), 14 W. A. 
L. R. 91.— AUS. 

770 iii. .] — MoOuffin r. 

Cayley (1845), 2 U. O. It. 308.— CAN. 

770 iv. .] — Sydney Land & 

Loan Co., Ltd. r. JIouxirbic (1907), 
42 N. S. H. 49.— CAN. 

770 Y. .] — Halliday V, 

Canadian Paoifio Ry. Co. (1912), 
23 O. W. R. 16S ; 4 O. W. N. 1G2 ; 7 
D. L. it. 198. -CAN. 

770 vl. .] — Rockland v. 

Auckland KLEtmtio Tramway Co., 
Ltd., [19181 N. Z. L. H. 824.— N.Z. 

t. .] — The measure of dam- 
ages for wrongful dismissal is based 
on what the servant would liave 



104 


Master and Servani’. 


Sect , S ,— Action for damogca: Svb-aed, 2 , B . (c) i. 

<g a,] 

^1. No actual loss suiTered.] — S mith 

Euston & Hampstkad By. Co. 
19 T. L. K. 614; on appeal (1004), 20 
T. li. B. 405, C. A.. 

Aggravation & mitigation of damages.]— 
Damages, Vol. XVII., pp. 120 et seq. 

Liquidated damages.]— Damages, Vol. XVII., 
p. 149, No. 616. 

^sessment of damages.] — See Damages, Vol. 
XVII., p. 156, No. 573. 

ii. M altera to he Taken into Consideration. 

772. All beneflts of contract.] — The partners in 
certain brossworks entc^r into articles with A., that 
he shall i^rvc them as their manager & overseer, 
during his life ; &, besiiJes a stipulated yearly 
salary, he was to have 3s. (W. for every lumdred- 
weight of brass win? made by him, or any other 
person during his life. A. was afterwards dis- 
charged by tJio pai’tnei's from their service ; & on 
a bill brought for a sjiecilic performance of these 
aixicles, it was decived, that. pltf. was entitled to 
all the advantages tlieniby stipulated for him, 
except the 3«. (Ul. payable toliim for every handred- 
weight of brass wire made at th(^ mills ; wliich 
the judge conceived was int^'nded as a reward, 
attending the ])i’oducc of tlie works during such 
time only as pltf. supervised the same. lut this 
part of the dociee was reversed, & he was held to 
be entitled U* this allowance during his life. — 

47/’ll"i, ^ ^ 

Addorley v. Dixon (J824), ] Sini & 

007. Refd. btookoi* w. Di-ockelhank ( 1 8:)] ), ] u Jur.* 601 . 

778. Possibility of obtaining similar employ- 
ment.]— llie measure of damages ... is obtained 
by considering what is the usual rate of wages 
for the employment here eontraet(*d for, 
W'hat time would be lost b(jfore a similar employ- 
ment could be obtained . . . when a pi-omise 
for continuing employmicnt is biokcn by the mnster 
it IS the duty of the servnnt to use diligence to 
find another employment (Kkle, J.).— Beckham 

9 K. B. 1213, 11. L, ; ajfq. S. (\ nub nom. DraivE 
V. Beckham (1813), 11 M. & W. 315, Ex. Ch 

.SiS-WK'tf; 'iiJfV. .■te.SiV'-'i/.Mir 

111 r. Cluylon (186]), J(i O B 681 • 

Hotldiiiffloji V. Custelli (186:1), 1 K. SH li. 87J) • Staiitmi V 

llndk'iiis : ItoidiiHon r, 

Kudkiiih (185(1), .(i L. J. Ex. .66; PotlH r. Tlimdi (IK6{l), 

II * ‘ ’ hrislowr r. \Mii(nioro (isBl), 4 L.T 022 * 

lliehbe.ll r. Alexander (1801), 3n L,. J. C. 1\ 208 • Smin’ 

(1876) 1 O h’ {)■ id'ri* V' ^Vudlmg r. Olijihant 

109 : xldliuS-vV.* iMt;. (A««D,.17_C1 i. 1). 

Craii 
Hiiei 

2 Ch 

A. C. 102. 

^!iV°shouid 

the salary & not the co^issk)n 
obtained by pltf. Pltf. is not entitled to his fuU 
eaJ^for the uncxpuvd period of tlie contract for 

(*amed under the contruei. lesH the 
rejuuneration wJilch ho lias recfdved 
rocolvo fi-om boiuo other 
<1 aarter.— ABEKLAN v. M‘Kay & 

Kkaskk, [1920J W. L. 1). 23.-^. AF. 

*• “ Diemiaaal through volun- 



service, but that is to be reduced by the prob- 
abilities of i)ltf. liaving other employment during 
such period. The employer being a co. afterwards 
ordered to be wound up that fact also should bo 
taken into consideration in estimating the loss 
sustained by pltf. through his dismiss^. — H art- 
land V. General Exchange Bank, Ltd. (1866), 
14 L. T. 863, N. P. 

775. .] — Only nominal damages arc recover- 

able for brt^ach by the employer of a contract of 
hiring, if the person hired could have at once 
obtained other employment of a precisely similar 
kind which a reasonable man would have accepted. 
— ^Macdonnell V. Mahston (1884), Cab. & El. 
281. 

776. .]- -])efts., a partnership consisting 

of four mcmb(U's, a^ed to employ pltf. as manager 
of a branch of their business for a certain period. 
Pltf. entered into their service under the agree- 
ment, but, before the period had expired, two of 
the partners retired, & the business was transferred 
to & carried on by the other two. The continuing 
partners were willing to employ pltf. on the same 
tei*ms as before for the remainder of the period, 
but he declined to serve them. In an action for 
wrongful dismissal : — Held : thfi dissolution of the 
partnership operated as a wrongful dismissal of 
pltf., but he was only entitled to nominal damages. 
—Brace v. Caldek., f 1895] 2 Q. B. 253 ; 64 L. J. 
Q. B. 682 ; 72 L. T. 829 ; 59 J. P. 693 ; 11 T. L. It. 
460 ; 14 B. 473, C. A. 

AvmtUttums Apld. Doyzii r. Saunders, [1919] 2 K. H. 681* 
Reid. Saiiitaiy Woollen System Co. r. Walker 

(1897), 77 L. T. 180 ; Ogdens v. Nelson, Same r. Telford, 
[190,3] 2 K. B. 287 ; Midland Counties District Bank r. 
Attwood, 11906) 1 Ch. :}67. 

777. Employment obtained immediately after 
dismissal.] — Pltf. was in the service of deft, co, 
under a contract which provided that his employ- 
ment miglit be determined by six months* notice. 
A manager & receiver was appointed by order of 
tlie Ch, Di V. at the instance of holders of debentures 
of the CO. Pltf., by the instructions of the 
nianagcr, continued for more than six months to 
discharge his former duties at the same salary. 
The business was then sold to a new co., and pltf, 
was dismissed without notice. In an action for 
wrongful dismissal : — Held : the ajipointment of 
a manager & receiver operated to discharge the 
servants of the co.y ^ deft, could not recover. 

Pltf. was employed for six months after the 
apiiointment of the manager at the same salary 
as before, & he is not therefore entitled to recover 
in this action if in fact the appointment of the 
nitaiiager operated to discharge him, I think 
it did so (Lores, L.J.). — Beid v. Explosives Co. 
(1887), 19 Q. B. 1). 264 ; 56 L. J. Q. B. 388 ; 57 
L. T. 439 ; 35 W. It. 609 ; 3 T. L. It. 588, C. A. 
Awao/aWowN.-^^ 'I'unicr v, Uoldsiuitli (J891), GO L. J. 

i^HlJuiid Count, ii‘H District Bank v. Attwood, 
i,\o ’ Moasiin^H r. Mctisui-cs, 11910] 2 Ch. 
Tr-/i ’ Jittuk of Canada, 11913] A. C. 

J nii IlarrlKon v. Harbottlo, [1922] 

2 Ch. GO. Mentd. Do ai-ellc 1 ?. Bull & Ward (1894). 10. 

^ ’ Bol.maon Printing Co. v. Chio, [1906] 2 Ch.* 
123 ; WhiniKT r. Mobh S.S. Co., [1010] 2 K. B. 813. 

778. Domestic servant— Board wages.] — Gor- 
don V. Potter, No. 584, ante. 

779. Dismissal during notice given 
by servant.] Tlie rule that the damages recover- 
able by a domestic seiwant for wi-ongful dismissal 
are a month*s wages without board wages does not 


tfiT}/ tJissolufioii of wntpany.] — Glkn’n 
T; 22 -C. L. T. 113; 3 

U. L. II. 422 ; 1 O. W. K. 11«.— CAN. 

T (''oimterclaim for damages 
, ^^(/hflreiirc.] — T wkkt r. Smith 
(bask.). (1921), 62 D. L. R. 660.— CAN. 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. (c; ii. 

777 1. Kntplnymeni obtained immedi- 
wely after dismisaai.y—CocKBVHS v. 
iKTTS'W & Quara^e Co. (1917), 38 
O. L. B.. 306 ; 33 D. L. 11. 159.— CAN. 
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apply wliere the servant is wi'ongfully dismissed 
during the currency of a month’s notice given by 
the servant to terminate the service. In that ciLse 
the damages recoverable arc the actual pecuniary 
loss sustained, & will include compensation for the 
loss of board & lodging during the peiiod between 
the date of the wrongful dismissal & the date when 
the^ service would have l^cnminated under the 
notice. — Lindsay v, Quken’s Hotel Co., [191 9 J 
I K. B. 212 ; 88 L. J. K. B. 535 ; 120 L. T. 
280 ; 35 T. L. B. 101 ; 63 Sol. Jo. 136, 1). C. 

780. Expectation of gift on completion of con- 
tract.] — Pltf. was engaged by deft, to superint-end 
some draining operations upon his estate, at a 
salary of i‘2 per week, & a house to live in, or £13 
per annum in lieu of it, & was also to receive a 
“ gift ” of £20 if he remained till I.ady-T)ay then 
next. Before the exj)iration of the term pltf. was 
wrongfully dismissed, & ordered to Iciave tlui hous(i 
which deft, had clcct-(Hl to put him into, but he 
refused to do so, & deft, accordingly removed his 
goods fumiturci into a bam from which pltf. 
might have taken them if he luwl chosen to do so. 
During the time that the goods w<’!re there, thc' 
bam was bioken into, & some of the goods 
djunaged, & £70 taken fi*om a. bureau. In a 
declaration contjiining a count for wrongful 
dismissal, in which special damages were claiiiu.d 
for loss of money & damage to goods, & also a 
count in trover : — -held : in assessing the damages 
the jury had a riglit to take intx.) consideration 
the “ gift ” of £20 which pltf. would have earned 
if he had been allowed to do so, but not the sums 
for the damage to the goods, or the money lost 
from the bui'eau, as there was no relationship 
existing between the pltf. deft, of landlord ^ 
tenant, & therefore deft, hod a right to remove th<^ 
goods, & could not be held liable for tlie damage or 
loss wliich happened either under the count for 
breacli of the agreement or in the count in trover. 

Pltf. had no estate in tlie house ... & deft, 
had a perfect right to turn him out (Hrle, O.J.). — 
Lake v, Campbell (1862), 5 L. T. 582. 

781. Expectation of commission to be earned — 
Remuneration by salary & commission.] — Hart- 
land V, General Exchange Bank, Ltd., No. 774, 
ante, 

782. ^ — .] — Tlie right to bring an action 

for wrongful dismissal is a mere illustration of the 
general legal rule that an action will ho for uii- • 
justifiable repudiation of a contract. 1 

In Nov. 1915, by jm agi’cement in writing defts,, | 
a CO. cari’ying on an cshiblishment controlled under 
Munitions of War Act, 1915 (c. 54), appointed pltf. 
general manager of its works for three years at a fixed 
salary & a commission upon the net profits of the 
business available for dividend upon a rising scale 
& if the net pi-ofits for tlie second & third year 
together amounted to a certain sum the agreement 
was to bo continued for a further period of three 
years upon the same terms & conditions. In 
Jan. 1917, defts. purported to suspend pltf. from 
the exercise of his duties pending an investigation 
^ ^ his efficiency ; they also compelled him to 
deliver up the bjwige he held as a person engaged 
m munition work at a controlled establishment 
on the ground that he was no longer indispensable 

they appointed another pereon to take charge 
of the works insti'iwl of pltf., & on the following 
day they took from him his business keys & 
informed him that he must not return to the works 
as he w^as not wanted, & requh*ed him to d(*liv«.*r up 


all cash belonging to them. As a result of these 
acts pltf. elected to treat the contract as repudiated 
by defts. & claimed damages for wrongful dismissal : 
— Held : defts. had wrongfully repudiated their 
contract, & pltf. was therefore entitled to damages, 
inasmuch Jis defts. absolutely forbade him to 
fulfil any of his duties, they prevented him from 
exerting his opportunities as a manager to gain 
commission upon the net profits of the co., & they 
decisively ended his attendance at the premises. 

To-day it is well settled tliat a master may 
dismiss liis servant for many reasons, such os 
misconduct, substantial negligence, dishonesty, 
& the like (McCardik, J.). — lie Hubel Bronze 
& Metal Co. & Vos, [191 8J 1 K. B. 315 ; 87 L. J. 

K. B. 466 ; sub nom. Vos v. Hubel Bronze & 
Metal Co., Ltd., J 18 L. T. 348 ; svib nom, Rubel 
Bronze & Metal Co. v. Vos, 34 T. L. R. 171. 
Juti/tlalitwH : Apld. lliiiTHoii r. Walkor, IIDIDJ ‘J K. B. 

I'*:!. Refd. 'ruipin r. Victoria Palaoo (1918), 88 L. .1. 

K. B. I'uyzii v. Samidoi-s, 11919 1 2 K. B. .')8I ; 

Jliilly-Ariu‘11, etc., Co. v. 11., [1922] 1 K. B. r)99. 

783. — .] — Pltf. was emj)loyed by deft. 

as a hairdressei‘’s assistant at a weekly wage & 
commission on the takings. It was also an 
implied fx^rm of the contract thaf. he should bo at 
libtii-ty to receive tips from oustomers. Pltf. 
wtus wrongfully dismissed without notice -.—Held : 
pltf. was entitled to claim as damages for the 
wrongful dismissal, in addition to a week’s wages 
in lieu of not ice & commission, an amount in 
rejspect of the loss of the tips which he would have 
received but for the wrongful dismissal. — Manu- 
BEN8 V. Leon, [1919] 1 K. B. 208 ; 88 L. J. K. B. 
31 i ; 120 L. T. 279 ; 35 T. L. R. 94 ; 63 8ol. Jo. 
102, I). C. 

784 . Remuneration by commission only.J 

— ^A co. engaged D. & G. to act as their commercial 
travelku's for three years in a certain district at a 
commission upon goods ordered. Co. was wound 
up before tlui termination of the three years : — 
Held: 1). & G. were entitled to compensation in 
respect of commission for the unexpired porfion 
of the lorm, the amount to be ascertained by the 
cliief clerk in chambers. — Re Patent Fiaior 
Cloth Co., Dean & Gilbert’s Ciaim (1872), 41 

L. J. Ch. 476 ; 26 J.. T. 467. 

AnnnUdivns : ■ Consd. W urn’ii r. Aiidi^slcnoji (1922), ^8 
L. Jl. 588. Refd. Tui-nor v. Oolilsniit h (189 1 ), 99 W. 11. 

617. 

Provision or continuance of opportunity of earn- 
ing remuneration.]— iSee Contract, Vol. XII., 
pp. 619 ci seq. 

785 . Expectation of tips.] — Manubens v, Leon, 
No. 783, anle. 

786 . Subsequent liquidation of employing com- 
pany.] — Hartland V. General Exchange Bank, 
Ltd., No. 774, ante. 

787 . Money paid to obtain employment.] — 

Defts. were a friendly society, & pltf. was one of 
some 1,300 persons employed by them, at a re- 
muneration fixed by the committee of manage- 
ment, to collect the weekly premiums of the 
members of the society. It was the usual practice 
for a person desiring to become a collector of the 
society tt> purchase the collecting book of a col- 
lector desiring to resign, & the bargain between 
them for the sale & purchase of the book, though 
made outside the society, was recognised by the 
society. In accordance with the practice, pltf. 
purchfised for £35 the collecting book of J., a 
collector, & paid that sum to J. with the know- 
ledge tV: approval of I bo society’s secretary, Sc 


780 i. hrpeMwn of ffijt on coni 
pleium of contract.h-Oooui Bicyru 
tto. V. Laishlst (1903), 36 S. C. H 


184.— CAN. 

781 i. Krpecialion of commiMion to 
be earned — liemuneratwn by salary <Sr 


cfimmission .] — Clark w. Canada 
Wkstkrn Woollen MiLm Co. (B. O.), 
[1923] 1 D. L. H. 1159.--CAN. 
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'ecU 3 . — Action for damages: Svb^sed* 2, B. (c) ii., 
iii. iv, ; suh^sect. 3, J?. ] 

.^as thereupon appointed a collector, in J.*s place 

district. A few months afteiwards, with thcur 
fowled ge & approval, he purchased paid £.^0 
or the collecting book of K., another collector, 
n the first page of each book was the usual printed 
lotice ; “ The collectora shall be furnished -with 
3ooks at the society’s expense. Such books to 
)e the society’s propeiiy ; ” & on ihe back of 
3ach book, t\s was the usual practice, there was 
printed t>ltf.’s name, & also defts.’ name. Pltf. 
vas subsequently dismissed from his office of 
3ollector, & in an action by him, in the Liverpool 
Passage Ct., to recover damages from defts. for 
.VTon^ul dismissal & the detention of his colloct- 
jig books, the jury found that he was rightfully 
lismissed, & that he had an interest in the books 
amounting to £50, wlicreupon judgment was 
entered for d(*fts. on the claim for wrongful dis- 
nissal, & for pltf. us to the books for £50, damages 
1«. On appeal from the finding & judgment in 
avour of pltf. : — Held : the books were the pro- 
perty of the society, & pltf. had never any pro- 
perty, or any interest whakiver in them, re- 
cognisable by law or giving him any right of 
action against defts., & the question of his interest 
n the books ought not to have been left to the 
ury. 

Had pltf. been wiYrngfully dismissed, the fact 
')f his having paid money for the books, a order 
‘;0 obtain the ai)i)ointn!ent of collector, might 
aavo been a matter to go to th(‘ jury for their 
consideiation with legard to tlui amount of 
lamagcs for wrongful (lismissal (Stepukn, J.). — 
5LLWOOD r.LiviiiirooL Victoria l^EQAL Friendly 
Society (1880), 42 L, T, 694 ; 44 J. P. 508. 

788. Injury to repulation^-Muslcal director.] — 
By an agieement of Aug. 18, 1892, deft. co. engaged 
iltf. us musical director of their theati*e until 
Jet. 1, 1895, upon ceitain terms as to salary, 
with a i)rovision that pltf.’s name sliould be 
announced in certain daily newspapei*s, & on bills 
& programmes. It appcanul that the most im- 
poilant duty t)f a musical diivctor is to conduct 
jhe orchestra. IMtf. had conductofl three pieces 
at defts.’ theatre with perfect success when a piece 
w^as biought out which was conducted by the 
:Jomposer, Since that time pltf. had not been 
:;a]led on to conduct or perform the duties of his 
office, but his siilary had been paid under the 
agreement, & it was common ground that he was 
still musical dii*ector of the theati*e : — Held : the 
stipulation tliat i)ltf.’s name sliould appear as 
musical director meant, that sucli a state of things 
should exist that defts. should be in a position 
tiTily to n ake such an announcement ; or, in other 
words, that they should employ him in that 
capacity, if pltf., though it had not been shown 
that h^ non-employment had interfer^»d with his 
obtaining anothi^r post, was entitled to more than 


nominal damages. — B unking v, Lybio Theatre, 
Ltd. (1894), 71 L. T. 390 ; 10 T. L. R. 683. 

Annutiaionii .—Coiad. Tnrpln v. Victoria l*alw» (19m 88 
L. J. K. n. 569. Beifd. Tamer v. Sawdon, [1901] 2 K. B. 
6 >3. 


7 g 9 . Commercial traveller.]— A commer- 

cial traveller was engaged for a term. By 
the contract he wiis to travel in certain countries, 
& was to receive a sadary of £500 & a fixed allow- 
ance per day os travelling expenses. During the 
continuance of the engagement his employers 
found that, owing to a fall in prices, it was no 
longer pi-ofiiable to take orders in the countries 
travelled by him. They thereupon refused to 
send him on further journeys, & refused to pay him 
the allowance for travelling expenses or any part 
thereof, but continued to pay him^ his salary, 
lie sued them for damages for the injury done to 
the goodwill of his trade connection by their 
refusal to send him on journeys, & for the loss of 
the proportion of his allowance for travelling 
expenses which by economy he w^ able to save 
when travelling : — Held : the action would not 
lie. — IjAgerwali. v. Wilkinson, 11ender.son & 
Clarke, Ltd. (1899), 80 L. T. 65. 


Uuwlution : — ^Refd. Turpin v. Victoria Palace (1918), 88 
L. .1. K. B. 569. 


790. Manner of dismissal — Injury to feelings.] - 7 - 

Where a servant is wrongfully dismissed from his 
employment, the damages for the dismissal cannot 
includ(‘ compensation for the manner of the dis- 
missal & for lus injurtid foehngs or for the loss ho 
may sustain from the fact that the dismissal of 
itself makes it more difficult for him to obtain 
frt^sh employment. — Addis v. Gramopiione Co., 
Ltd., [1009] A. C. 488 ; 78 L. J. K. B. 1122 ; 101 
L. T. 466, H. L. 

AnnolaliouH : — FoUd. lie Tlubcl Bronze & Metal Co. & Vop, 
[1918] I K. B. 31,'). Refd. Quirk r. Thomas, [1916],1 
K. B. 516 ; Turpin v, Victoria P^uco (1918), 88 L. J. K. B, 
569 ; Wilson v. IJulied Counties Bank, 11920] A. C. 102. 

791. Difficulty of obtaining future employment.] 
— In (jonsidering damages, tluj jury might take 
into ac(;ount tlie difiiculty that i)ltf. would 
have in obtaining employment elsewhere (Lord 
('OLER iDOE, C.J,). — Maw v, Jones (1890), 25 
U. B. D. 107 ; 59 L. J. Q. B. 542 ; 63 L. T. 347 ; 
.54 J. P. 727 ; 38 W. II. 718, D. C. 

AnnotcUiirtui : — Consd. Addis v. (irainophono Co., [1909] 
A. C. 488. Refd. Bakor r. Doiikeru Ashunte Mining 
Corpn. (1903), 20 T. L. It. 37 ; Austwlck v. Midland liy, 
(1909), 25 T. L. n. 728 ; Chaplin tj. Hicks, [1911J 2 K. B. 
786. 


792. ,] — Addis r. CikiMOPiioNE Co., Ltd., 

No. 790, anU\ 


iii. Where Wages Payable in lieu of Notice. 

793. liimitation of amount — To wages for 
period of notice.] —Defts. engaged pltf. to super- 
intend mines in America for three years, at a 
salary of £000 per annum, to inci'ease £50 every 
year, & commence from his leaving England, 
with a proviso, that pltf. should not be dismissed 


790 i. Mauncr of diaiuisaat — In,jurii 1 
Ui fedingB .] — In an action by a duiiicstic 
servant for wroiirful dismissal, tlie 
jury are not entitled to take into 
account, in assessiug damuges, tlie 
fact that the dismissal took place late 
at night. Sc under circum.4tancos 
Docasloning her groat personal ineon- 
venionoe. — B kkbn v. Coopkr (1) (1869). 

1. R. 3 C. L. 621.— IR. 

791 i. Pijficvliy of ohlaiiiiiitj future 
tmpUyyment.) — ^Jkykal v. Nova Sootia 
GLASS Co. (1888), 20 N. S. it. (8 It. & 
G.) 388 ; 9 C. L. T. 00.— CAN. 

79111. .1 — BRAUOAGB V. WlNNI- 

PBQ Stonk Co, (1910), 14 W. L. U. 


57 J.— CAN. 

0 . Whdfher plaintiff has sougM 
other emplofirmerU,] — Semble : pltfs. 
could not recover a full mouth’s wages 
in lieu of uotice because they had not 
sought other employment. — ^I ’ratt v, 
InsARDi (1916), 31 W. L. R. 641; 
21 B. C. U. 497.— CAN. 

d. Offer to re^anploy servarU .} — ^The 
fact that deft., alter the dismissal, 
olTerod to re-employ pltf. on the samh 
terms will not dleieDtitlo pltf. to claim 
more than nominal damages where 
there were circumstances justifyiug 

8 1 tf. in refusing tlie offer. — ^Wuaon t). 

:isiu (1900), 18 N. Z. L. R. 807.— 
N.Z. 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. ( 0 ) iii. 

793 i. Limitation of arrumnl — To 
wages for period of mMce ,] — Under a 
monthly hiring a month’s notice is 
sufficient to terminate it & damages 
for wrongful dismissal are limited to a 
month’s wages. — Johns v. Winnipeg 
KL ifiCTRic Hr. Co.. [1925J 3 D. L. R. 
314; [1925] 2 W. W. R. 282 ; 35 
Man. L. R. 63.— CAN. 

793 ii. .] — ^Where a servant 

is entitled to throe months* notice 
of dismissal the measure of damages 
for wrou^ul dismissal is tliree months’ 
salary.— M acdougall v. Gear Meat 
PRRSBRViNa Co. (1884), 3 N. Z. L. R. 
132 (ti. C.).— N.Z. 
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without a twelvemonth’s salary, & the reasonable 
expenses of his return, & that if he stayed at the 
mines three years, a sum should be allowed for 
the expense of the return of his family. Pltf. left 
England in Aug. 1826, &; arrived at the mines in 
April 1826. Defts. dismissed pltf. in Sept. 1827, 
without giving notice or iiaying a year’s salary, 
or any expenses of return. In an action for breach 
of contract, a verdict having been given with 
dmuages to cover a year’s salary from the time of 
dismissal, with leave for pltf. to move to increase 
the damages by £320, the expense of the return 
of pltf.’s family, & £470, the amount of salary 
from the end of a year after dismissal ti^ the end 
of the third year after liis arrival at the mines : 
— Held : pltf. was not entitled to inci'ease the 
damages by the amount of those sums. — F rkn(5H 
V. Brookes (1830), 0 Bing. 354 ; 4 Moo. & P. 11 ; 

8 L. J. O. S. C. P. 91 ; 130 E. R. 1310. 

794 . .] — Pltf. was hired as superin- 

tendent of works at the rate of 150 guineas a year 
^m a day named : either party to liave the 
option of determining the engagement by a 
month’s notice. At the end of eighteen months 
pltf. was dismissed without notice, or cause 
assigned, eighteen months’ wages being then due 
to Mm. A month iifi^^r dismissal he biought an 
action, declaring specially on the agreement, & 
stating, as the bread i, thai> deft, would not con- 
tinue pltf. in his employ till the expiration of such 
month’s notice, but discharged pltf. in the middle 
of a year without notice ; whereby pltf. lost all 
the wages, piofits, etc., which he might have 
derived from continuing in deft.’s service, & was 
still uiumiployed : — Held : the contract was for 
dismissal on a month’s warning or month’s wages, 
&, on this count, yiltf. could recover only the 
month’s wages. But he might have added a 
common count for work labour, & recovered 
under it his wages for the eighteen montlis. 

It appeared to me that the stipulation as to a 
month implied a montli’s warning or a month’s 
Avages (TjOrd Denman, C.J.). — Hartley v. Har- 
man (1840), 1 1 Ad. & El. 798 ; 3 Per. & Dav. 567 ; 

9 L. J. Q. B. 179 ; 113 E. R. 617. 

Annotaiimis : — FoUd. Flcwiufirs v. Tisdal (1847), 10 L. T- 

(). S. 100; DiStd. Goodman v, Porock (isrd)), 10 Q. IL 

.'>70 ; llobiuH v. l*ower (1858), 4 ,lnr. N. y. 810. Reid. 

Addis V, Gramophone Co., [1900] A. C. 488. Mentd. 

Holford V. Dunnett (1840), 7 M. & W. 318. 

795 . .] — When the custom is shown 

that parties engaged upon a. <laily newspaper are, 
upon dismissal or the stoppage of the paper, 
entitled to a month’s salary in lieu of notice, 
they may prove accordingly in addition to arrears 
of salary then actually due. — Re Hutton, Ex p, 
Allpas, Ex p, Chipchase (1867), 17 L. T. 179 ; 
16 W. R. 142. 

796 . ,] — A contract between master 

& workman provided that the service should not 
be determined without a fortnight’s notice. The 
serv^t was dismissed without notice ; — Held : 
the justices had power under 30 & 31 Viet. c. 141, 
s. 4, to award to the servant compensation for 
breach to the same amount as the fortnight’s 
wages. — Shaw v. Alderson (1875), 44 L. J. M. C. 
160 ; 32 L. T. 724 ; 39 J. P. 682 ; 23 W. R. 

• — ^B®fd. Millett t>. Coleman, Dawson v. Coleman 

(1875). 44 L. J. Q. D. 194. 

797 . Dismissal not Justified.] — 

Baker v. Denkera Ashanti Mining Corpn., 
I^'D. (1903), 20 T. L. R. 37. 

798 . Right to set off wages due — In action for 
money had & received.] — B ast Anglian Rys. Co. 
V. Lythgoe, No. 440, ante. 


iv. Expenses of Journey Home, 

799. Expenses of return of family.] — French 
V, Brookes, No. 793, ante. 

800. .] — Ee London & Colonial Co., 

Ex p, Clark (1869), L. R. 7 Eq. 550 ; 38 L. J. 
Ch. 562 ; 20 L. T. 774. 

AniialatMm : — Mentd. lie Loudon & Scottish Uuuk, Ex p. 

Lo^aii (1870), L. It. 9 Eq. 149. 

801 . Agreement to pay expenses — If dismissed 

before end of service.] — In assumpsit, the first 
count was on an agreement whereby dciR. engaged 
pltf. as courier for five months certain, at ten 
guineas a month, & agreed, in case she discharged 
him before the end of the five months, to pay him 
the fifty guineas & his expenses back to Paris or 
England; & the (*,ount, after averring that pltf. 
served deft, two iriontlis, & was ready & willing 
to serve for the remainder of the five months, 
alleged as a broach that deft. i*efusc*d to continue 
him in her service, & dismissed him before the and 
of the five months, & refiis(^d to pay him tlie fifty 
guineas, or any sum towards his expenses back. 
There was another count for £52 10s. for wages 
as deft.’s hired servant. Deft, pleaded, (a) as 
to the first count, cxcei)t as to £21, parcel, etc., 
that pltf. wrongfully quitted her service ; (5) as 
to the first count, except as to the said sum of £21, 
that she dismissed him for improper conduct ; 
(c) as to the second count, except as to £21, 
parcel, etc., non assumpsit ; {d) payment into 

ct. of £34 18s., in the form given by the now rules 
for a plea of payment intx) ct. on tlie whole declara- 
tion. Replications, joining issue on the first & 
third pleas, de injuria to the second, & to the 
fourth damages ultra. At the trial, the jury 
found for pltf. on the fii'st issue, &> for deft, on 
the second & third : — Held : pltf. was entitled to 
judgment on the whole record, at least for nominal 
damages. — Fischer v. Aide (1838), 3 M. & W. 
486 ; 6 Dowl. 594 ; 1 Horn & H. 168 ; 7 L. J. 
Ex. 229 ; 2 Jur. 842 ; 150 E. R. 1237. 

Annotations : — Mentd. Twvuilow r. Askoy (1838), 1 Horn 

ifc 11. 172; TotIci'Hull r. ParkluHOii (1847), 16 M. W. 

752; I'riTcii V. JMouniouthKhiro Hy. (1853), 11 C. D. 

855 ; Thames Iron Woiks & Ship Ruihlini? Co. v. Iloyal 

Mail Steam l»aeket Co. (1861), 10 C. H. N. S. 375. 

802. Of journey to master’s house.] — 

Gordon v. 1*c>ttkr, No. 584, anir. 

803. Custom to pay expenses — Unless employ- 
ment terminated by servant.] — R ead v. Duns- 
more, No. 516, ante. 


Sub-sect. 3. — Plhading and Practice. 

A. Pleading. 

Joinder of parties.] R. S. 0., Ord. 16, rr. 

1 & 4. 

Joinder of claims.] — See R. S. C., Ord. 18. 
li. Practice. 

804. Plea of justification of dismissal- ;Right to 
begin.] — In assumpsit for wrongfully dismissing 
a teacher in a school before the expiration of the 
year for wMch he was engaged, deft, pleaded only 
a special plea justifying the dismissal, upon which 
issue was taken ; — Held : on this issue deft, was 
entitled to begin. — Harnett v. Johnson (1840), 
9 C. & P. 206, N. P. 

g05. ,] — Merger v. What-l, No. 499, 

ante. 

g06. .] -Wise v. W’ilson, No. 542, 

ante. 

g 07 . Right of plaintiff to have issue 

decided.] — In an action for wrongful dismi^l, 
there being a plea of justification, pltf. held entitled 
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Bed, 3. — Action for damages: Svih-aect» 3, B. Sects. 

4 & 5.] 

to have a verdict taken on that plea, even athough 
he would, on the declaration alone be liable to 
nonsuit, & deft, held to be precluded from taking 
advemtage, on Ids plea of justification of an alleged 
special contract, which he had himself succeeded 
in excluding, as not being in writing. — ^B rbtt v. 
Philips (1858), 1 P. & F. 398. 

808. Jurisdiction to refer to ofilcial referee — 
Matters of account.] — l*ltf. brought an action 
against defts. for damages for wrongful dismissal, 
for balance of account for money paid to deft.’s 
use, &; for an a,cco\int of profits on sales on which 
pltf. claimed commission. Defts. justified the 
dismissal on the gi'ound that pltf. had miscon- 
ducted himself by wilfully disobeying the reason- 
able orders of defts., & by habitually neglecting 
his duties, & by converting to his own use money 
which lie had received to the use of deft. By 
order of a judge at cliambers the issues in the 
action were I'eferred to an ollicial referee under 
Jud. Act, 1873 (c. GO), s. 57, the statement of 
dehince being amended by omitting the allega- 
tion that pltf. converted money to his own use : 
— Held : the order of the learned judge at chambers 
was right. — S acker v. Bagozine & Co. (1881), 
44 L. T. 308, D. C. 

.iniiritfition: Mentd. Uiisscll r. Harris (18!)lj, ( 5:1 L. T. 7:. 2. 


Sect. 4.— quantum MERUIT. 

See Agency, Vol. I., jifi. 509 el aeg., Nos. 1754 
ct seq. : Building (’ontracth, Vol. A^ll., pp. .300 
ei seq.r CoNTRA(7r, Vol. XII., pp. 115-117, 100, 
Nos. 752-705, 1213-1215. 

809. Servant entitled to remuneration for work 
ione.] — Cutter v. Powell, No. 049, ante. 

810. — .] — (1) If the contract between 
master & servant be tlu*. usual one for a year, 
detenninable at a month, the servant, if turned 
away impi*operly, cannot recover on a count 
stating the coiitrjict to be for an entire yea.r ; 
(2) he cannot, on the common count for wages, 
recovt*!* for any further jieriod than that during 
which he had servcd.^-ARCiiATiD v. Born or 
(1828), 3 C. & P. 340, N. P. 



811. .J — An author was engaged to write 

for a certain sum an article to appear among 
others in a work called “ TJic Juvenile Library.’’ 
Before he had completed Ids aiiicle, At before 
miy poition of it was published, the work in which 
it Wiis to appear was discontinued : — Held : such 
reasonable sum was recov(;rabltj on a quantum 
meruit in a common count for work A; labour. — 


PLANCHf; V. Colburn (183^,. 6 C. & P. 68, N. P ; 
svibsequerd proceedings^ 8 Bing. 14. 

AnnotcUions : — Coiisd. Goodman v. Pocock (1850), 15 Q. B. 
Reid. PriStott r. Badger (1856), 1 C. B. N. S. 296. 
Mentd. Cortv. Ambergato. etc. Ky. (1851). 17 Q. B. 127 ; 
Hochfiter v. Do La Tour (1853), 2 E. & B. 678 ; Robins 
r. Power (1858), 4 Jur. N. S. 810 ; Jnclibald v. Western 
Noilffhorry (Joffoo, Tea & Oinoboria Plantation Co. (1864), 
17 C. B. N. S. 733; Panama & South Pacific Telegraph 
Co. r. India Rubber Gutta Percha & Telegraph Works 
Co. (1875), 10 Cli. App. 515 ; llhyinney Ily. v, Brecon & 
Merthyr Tydfil Ry. U900), 83 L. T. 111. 


I gi2. .] — The first count of a declaration 

in assumpsit alleged that pltf. was employed by 
defts. as a carman, at wages after the rate of 
£160 a year, & claimed damages for his discharge 
without just cause dming the year : there was 
also a count for work & labour. The particulars 
of demand stated, that pltf. besides seeking to 
recover damages under the special count, also 
sought to recover, under the indebitatus count, 
£37, the balance of account for a quarter’s work 
done by him for defts., commencing on June 30, 
& ending on Sept. 30, 1842, after giving credit for 
£3 paid on account thereof. It appeared in evidence 
that pltf. was dischai'ged on July 30, 1842, for 
misconduct, which the ju^ found to be a suffi- 
cient cause for his dismissal ; that ho worked 
out that day, & that on the next morning deft, 
sent for him, & he remained working there that 
day also, & then left. The jury found that the 
value of those two days* work was 40s. but that 
ho was entitled to a month’s wages, & he accord- 
ingly had a verdict for £10 Os. 8d. allowing for the 
£3 which had been paid in advance : — Held : pltf. 
was not precluded by his particulars frem recover- 
ing this sum. — IluRCUM v. Sterioker (1842), 10 
M. & \V. 553 ; 2 Dowl. N. S. 524 ; 12 L. J. Ex. 
17; 152E. R. 591. 


813. .] — (1) Assumpsit. The finst count 

stated that, in consideration pltf. would enter into 
deft.’s emifioy, & serve him, as servant in hus- 
bandry, for a cciiain time, to wit from a day 
named till the service should be determined by 
reasonable notice on cither side, at £10 10s. per 
annumy deft, promised to rotairi pltf., A; pay him 
the wages, & continue him in the service till such 
determination ; that pltf. entered the service, & 
w^ always ready, etc., but deft, discharged him 
without reasonable cause, & refused longer to 
retain him ; — Held : proof that pltf. was hired 
generally a labourer in husbandry did not 
support this cc)unt, on a plea of non assumpsity 
such hiring being in law a hiring from year to 
year. 

(2) To the same count deft, pleaded two justi- 
fications ; first, that pltf., being ordered by deft, 
to reap a corn field till 8 p.rn., refused to continue 
at the work after 4 p.m., wrongfully &; in breach 
of his duty & the command, absented himself, 
wherefore deft, discharged him frem his service : 
secondly, that pltf. unlawfully quitted liis work 


part VI. sect. 4. 

809 i. Servant eniitlcd to remuneration 
rft'Wr.h-])KAVKU t5. BRADLUY 
(1843), 2 Koit, llO.—CAN. 

809 ii. ‘If a sorvaut, being 

eiigagod for a stated period. )ms by 
(he terms of the hiring, u right to leave 
bofon* the time is up, in a certain event, 
ho may sue at oneo for the time ho 
jms worked, unless agived to the eon- 

809 iii. .1*— FiiSTiNu r. Hi;\t 

(1890), (; Man. L. R. 381.— CAN. 

809 iv. .l—A Hcrvaiit wrongfully 

dismissed is entitJed to n*cover on the 
Quantum meruit for the services rendei^ed 
by him in part porfomiance of the 


ngreement.— S wim v. Amos (1895\ 33 
JN. B. li. 49.— CAN. 

. .) — Giles v. Mi’Kwan 

(1896). 11 Man. L. K. 150.— CAN. 

809 vi. .] — Rose v. Winters 

(1900), 4 Terr. L. R. 353.— CAN. 

809 vii. .] — jfe Estate of 

Ansley (1907), 41 N. S. R. 527.— CAN. 

1—Nbms V. Babcock 
(1913), 23 W. L. R. 547 ; 3 W. W. R. 

ii?.* b R. 

U3l». — CAN. 

809 ix. .] — Where a contract of 

hiring IS not enforceable by reason of 
S(at. liraudd, inasmuch as it is not to 
be performed within a year of the 
making thereof, the servant is entitled 


to recover on a quantum rnertiU where* 
he is dismissed wltliout justifiaolj 
cause. — iSMlTH V. (I9J3), 23 

JV- b. R. 553; 10 D. L. R. 5S9 ; (i 
Hask. L. H. 181; 3 W. W. li. 172. 
1066.— CAN. 

. ?x9® 1 1 92 1 ] 

b. it. 63 ; 

56 D. L. R. 649.— CAN. 

8()6 xi. .] -Calhoun v. Lainson 

& HunuAUD Canadian Co., Ltd., 
I>. L. R. Ii70; 11923) 2 

W. W . Jt. 721 ; ajfu.. 68 D. T., R. 196.— 
CAN. 

809 xii. .] — Anderson r. 

McIotyre, [192.';] 3 D. L. R. 948.— 

GAN, 
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Part VL— Breach oe Contract and Remedies Tiiereeor. 


before it was completed, in breach of his contract, 
& deft, made complaint thereof before a magjs- 
iratti, who found plaintiff guilty & discharged him 
from the service according lo 4 Geo. 4, c. 84, s. 3. 
Jlepli cation, de injurid, Pltf., at the trial, sot 
up an excuse for quitting the work, which failed 
in fact ; & the facts in the two pleas were proved : 
— Held : deft, was entitled to a verdict, not only 
on those two pleas, but on a plea of non assumpsit 
to a count in indebitatus assumpsit for work & 
labour, the evidence showing an open contract 
i*oscinded by the misbehaviour of pltf., &, there- 
fore, no wages being due ratably. The replica- 
tion to tlie second justification put in issue the 
misconduct of pltf., as alleged, as well as the 
magistrate’s decision ; & the facts proved did not 
support a plea to the first count denying the 
discharge by deft. — L ille Y v. Elwin (1848), 11 
Q. B. 742 ; 17 L. J. Q. B. 182 ; 11 L. T. O. S. 
151 ; 12 J. P. 348 ; 12 Jur. 623 ; 110 E. Jt. 652. 

Jnmttations : — As to (2) Refd. Morlurty v. Itotfent*K GaraKTc 

& EugiuiHTJug Co., 119211 1 K. B. 42:i. anieraUy, Refd. 

Nicoll V. Greaves (1864), 17 C. B. N. S. 27. 

814. .]--Pltf.*s particulars of demand 

claimed “ One year’s salary from June 1, 1850, 
to June 1, 1851, at the rate of £200 per annumy 
or damages for the dismissal of pltf. b(!fore the 
end of the year.” The jury having negatived any 
employment for a year : — Held : pltf. was entitled 
to recover under the above pai*ticulars, & upon a 
count for work & labour, for work actually done 
by him during the ye«ar as servant to defts.- 
Harris V. Montgomery (1851), 11 C. B. 393 ; 2 
L. M. & P. 425 ; 20 L. J. C. P. 221 ; 15 Jur. 757 : 
138 E. 11. 525. 

815. Contract not under seal.] — An urban 

district council who were building a kursaal under 
powers conferred upon them by a private Act, 
by a resolution employed pltf. as arcliitect in 
connection with the proposed building. There 
was no contract undc^r seal. After pltf. had 
done some of the work, but before it was linished, 
lie was dismissed. In an action for damages for 
breach of contract, &, alternatively, on a quantum 
meruit y tlie jury awarded damages on the quantum 
meruit in excess of the amount claimed by pltf. 
in Ills jiarticulars : — Held : deft, council having 
received the benefit of the work were liable to 
pltf. on a quantum meruit, — Hodge v, Matlock 
Bath & Scauthin Nick Urban District Councii. 
& Nuttall (1010), 75 J. P. 05 ; 27 T. L. H. 129 ; 
8 L. a. R. 1127, C. A. 

Aniwiaiions : — Mentd. Iloani v. Kingsbury TT. D. C. (1912), 

107 L. T. 492 ; Bukcr v. Holme Cultrum U. C. (1910), 86 

L. J. K. B. 799. 

816. Agreement to work without salary — Action 
will not lie.]*— Tidmas v. Lei^s (1832), 5 0. & P. 
233. 


817. Services to be paid for in goods.]— Where 
by the terms of a contract a service to be performed 
by A. for B. is to be paid for in goods, A. cannot 
declare in debt for the value of the service but 
must sue on the special contract. But if B., by 
to own act, render the delivery of the goods, 
impossible, A. may sue in debt for the value of 
the service. — Keys v. Harwood (1846), 2 C. B. 
905 ; 16 L. J. C. P. 207 ; 7 L. T. O. S. 161 ; 135 
E. R. 1201. 

Right to recover for balance of term.] — Sec 

Sect. 5, post. 


Remuneration to be settled by employer.] — 

See Part V., Sect. 2, sub-sect. 1, B., ante. 
Apportionment of wages.] — See Part V., Sect. 
2, sub-sect. 1, O., ante. 


Sect. 5.— ACTIONS FOUNDED ON 
CONSTRUCTIVE SERVICE. 

Quantum meruit y see Sect. 4, ante, 

818'. Whether balance of wages can be recovered 
—Employment terminated.] —Where a servant is 
hired by the quarter, if he is discharged by his 
master without sufficient cause in the middle of a 
quarter, he may recover the quarter’s wages under 
a count in indebitatus assumpsit for work & labour. 

Having served a part of the quarter /&| being 
willing to serve the residue, in contemplation of 
law he may be considered to have served the 
whole (Lord Ellenborough, C.J.). — Gandell v. 
PONTIGNY (1816), 4 Camp. 375 ; 1 Stark. 198, N. P. 
A lUwtntiorLS : — Consd. Collins r. Brloo (1828), 5 Biiig. 132- 

Folld. irlmith V, Gainsford (1836). 2 Hodg. 109. Dbtd* 

& N.F. Smith v, Hayward (1837), 7 Ad. & El. .644. Distd- 

Bpoxholm V. \Vagstu.ff (1811), H. & W. 145. Refd. 

O.mdman v. Pocock (1850), 1.6 Q. B. 576. 

819. .] — Arciiaud V, Hornor, No. 

810, ante, 

820. .] — Smith v, Gainsford, No. 

360, ante, 

821. .] Wliere a servant, under a 

quarterly liiring, is discharged by his master 
without sufficient cause in the middle of the 
quarter, semhle : he cannot recover wages for the 
whole quarter under a count in indebitatus assump- 
sit for work & labour ; although afU*r the dismissal 
he tendered liimself to servt* through tli(' remaining 
part of the quart^u*. But, at all evt*nts, a servant 
improperly dismissed in tlio middle of a quarter, 
& who tendered himself, but was not allowed, 
to serve through the remaining pait of the quarter, 
cannot recover wages for such part in an action 
of indebitatus assumpsit for work & labour, com- 
menced before the quarter ended. — Smith v, 
Hayward (1837), 7 Ad. ^ El. 544 ; 2 Ncv. & 

P. K. B. 432 ; Will. Woll. & Dav. 035 ; 7 L. J. 

Q. B. 3 ; 2 Jur. 232 ; 112 E. R. 575. 

Amuiluliuns : — Apld. Broxharn r. Wogsinir (1811), H. & W. 

145. Apprvd. J'VwiiigH r. Ti.sdal (1847), 1 Exch. 295. 

Distd. Goodman r. Pocook (1850), 15 B. 576. 

822. •]“^(I) Semhle: tlie proper 

remedy for a servant wrongfully dismissed bofoi’o 
the end of the tK*rm of Jiiring, is a special action 
for not permitting him to perform to contract ; 
& he cannot, by tendering his services, put himself 
in the same situation as if he had performed tliem, 
& bring indebitatus assuinpsit for work & labour. 

Pltf. wfis em}>Ioyed by deft, as an assistant 
in his business of a chemist druggist at a salary 
of £32 per annum. After he had been in such 
employment for some weeks deft, dismissed him, 
& offered him £6 as a compensation for the time 
during which he had continued in the employ- 
ment, this pltf. refused, & at the same time offered 
to remain till the expiration of the current quarter ; 
after the quarter expired, but before the conclusion 
of the year from the commencement of the hiring 
pltf. brought his action. 

There is nothing here to show a quarterly 
hiring ; the rule as to a month’s wages or a month’s 


816 i. Aurcemeni to %oafk wUJm 
salarv— Action wUl not lie.}— In ord 
l^dor a quantum men 
^ ® contract, express i 
something for tl 
w^lcw, & no such action lies up< 

SnSSifS** OT on extra woi 

rendered, by a volunteer already 


employment.— F a BRia v. 8ala (1909;, 
11 W. L. R. 209.— CAN. 

0 . Where parties nof ad idem — 
JiecQvery on quantum meruit ,] — 
Horner i. Mernkr (1884), 7 O. R. 
629.— CAN. 

f. Whether principle applied to ex- 


penses .] — The principle of quantum 
meruit cannot bo applied to expenses, 
which must bo paid for according to 
the amount actually disbursed. — 
T'inkbrton V . Aiuuk (1864), 2 Maeph. 
(Ct. of Scss.) 1271 ; 36 Sc. Jur. 635. 
—SCOT- 
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Master and Servant. 


Sect. 6. — Actions founded on constructive service. 

Sects. 6, 7, 8 cfc 9 ; Sub-sects . I cfer 2, A ,] 

warning applies only to menial servants. In the 
absence of anything to the contrary tliis would 
be a hiring for a year (1'abke, B.). — ^Broxitolm 
V. Waostafp (1841), II. & W. 146 ; 6 Jur. 845. 
Annotation "Retd, rowings v. Tisdul (1847), 1 Exeb. 295. 

828. .]— Fewings V. Tisdal, No. 571, 

ante, 

824. .] — Goodman v, Pocock, No. 

745, ante, 

825. .] — A waiter at a tavern who 

has contracted to serve by the week & has been 
dismissed without cause, after he has entered upon 
but before he has completc'd the thiid week of his 
service, cannot under the common indebitatus 
count, recover his wages for such third week, 
Where the wages for the week so entered upon 
formed part of the damages awarded by a jury, 
the damages were reduced by that ornount. 
Wood v. Motes (1858), 1 \\, II. Kid. 

826. .] — The agreement seems to 

me Ui be clearly a contract of hiring service. 
It is specified what the party is to do, & wliat 
he is not to do, fo,.' the £100, wliich he is to receive 
at the end of the year. Simdy this is an agree- 
ment, on the one hand, to hire for tlici particular 
service, at a given salary, for a year at least, &, 
on the other, to server in th(^ specified matters on 
those ttiims. * , . lie is said to have the election 
of treating the contract as continuing, k, niing for 
damages for the bn^ach by tbe discharge ; or, of 
treating it as. k accpiioscing in its being, rescinded 
by the wiongful act of the masUir, & bringing an 
action on the quantum meruit for the work actually 
performed ; ^ it is addin], that lie may wait till 
the terminal ion of the jioriod for which he was 
hired, & inay then, periiojis, sue in indebitatus 



that this hist imncdy cannot be maintained in 
the shajje of indebitatus assumpsit ; for tJie simple 
reason, that the allegation of Jiis being indebted 
for work done is untrue. But that decision may 
be support'd on the form of action ; & the qui^stion 
is still left undecided, how far a special action of 
debt averiiiig a contract to pay, a continuing 
riuuliness on the part of the servant during all 
tiio period 1o serve, k a dispenswition from the 
service on tlie. part of the master, might not be 
maintained ((^komi’Ton, J.).— E»oiens v. Elder- 
ton (1858), 18 V. B. 41)5 ; 4 11. L. Vos, (i24 ; 22 
L. T. O. H. J ; 18 Jur. 21 ; 188 E. It. 1202, 11. L. ; 
affg, S. V, sub now, Ei.dkrton v, Emmenr (1848). 
6 C. B. 160, Ex. Oh. ' 



V. HariiHOji (1852). 19 L. O. 8. 259 ; lUint 
^ » il<»rh.stcr V. De La Tour 

i (’uckrton 1*. 8101108 (1858), 5 Jur. 
S;. fell ^ Darlow i?. Edwards (18C2), 6 L. T. 90.0; 
Whittle V. Iruiikiand (1802), 2 D. & H. 49 ; M'Jntyjv v. 
Belcher (1863). 14 (J. 1). N. S. 664 ; Jtc llub('l Bronze & 
Met^ Co. Sl Voh, [19J8J 1 K. B. 315. Mcntd. Bookhani 
J * •**^‘'* ' Goodman t, Pocock 

(18ii0), 15 y. B. o76 ; Cort v. Ainboi'gnto, Nottfughnm tk 
BobUu) & Eustoni Jimctiou By. (1861), 17 O. B 127 • 
Payne t;. Now South Wales Cool & JuK^rcolouiuJ SteunI 
Navigation Co. (1854), 10 Exoli. 28;i ; Bold v. Hoskins 
(1855), 5 E. & B. 729 ; Worthington e. Sudlovv (1862) 
I Jur. N. 8. 068 ; Damiho & BJacS Sea BaJlwJy & Kus- 
tendlle Harbour C<». tj. Xonos, Xonos v. Danube & Black 
Kufiteudjlo Harbour Co. (1803), 13 C B 
N. S. 826 ; Lcwinv. Brown (1866), 14 W. li. 640 ; Boston 
Deep Sea Wishing & Joe Co. r. Ansell (1 888), 69 L. T 345 • 

Sweet n. WilllAiriM 19a T. ‘Au » 


Sweet V, WilliairiH (1922), 128 L. T. 379. 

827. Where no dismissal.]- Cook 

Sheewood, No. 737, ante. 


V, 


Sect. C.— INJUNCTION. 

Contracts for personal service.] — See Injunc- 
tion, Vol. XXVIII., pp. 442-443, 445, Nos. 631, 
635, 644, 655-663. 

Contract with provision for payment on breach.] 
— See Injunction, VoI. XXVIII., p. 447, Nos. 
664, 605. 

Express negative covenants.] — See Injunction, 
Vol. XXVIII., pp. 447-451, Nos. 666-696. 

Implied negative covenants.] — See Injunction, 
Vol. XXVIII., p. 454, Nos. 717 ei seq. ; Theatres ; 
Trade & Trade Unions. 

Contracts containing both positive & negative 
covenants.] — See Injunction, Vol. XXVIII., pp. 
451-454, Nos. 697-716. 

Disclosure of confldentlal Information.] — See 
Injunction, Vol. XXVIII., p. 476, Nos. 820 
et seq. 

Contracts in restraint of trade.] — See Trade & 
Trade Unions. 

Breach of contract by party seeking injunction.] 
— See Injunction, Vol. XXVIII., pp. 433-435, 
Nos. 568-582. 

Schoolmasters.] — See Education, Vol. XIX., 
pp. 603-606, 607-610, Nos. 294-311, 328-355. 

Damages in lieu of or addition to injunction.] — 
See Injunction, Vol. XXVIII., pp. 412 et seq. 


Sect. 7.— SPECIFIC PERFORMANCE. 

See Specific Performance. 


SEcrr. 8.--FORFEITURE OF WAGES. 

See Part V., Sect. 2, sub-sect. 5, ante. 


Sect. O.^SUMMARY PROCEEDINGS. 

Sub-sect, 1. — In County Courts. 

See, now, Employers & Workmen Act, 1875 
(c. 90), ss. 3, 4. 

828. Plaint for wages — Prior summons before 
justices dismissed — For wages & damages — Res 
judicata.] — (1) M. k D., journeymen painters, 
took out a summons r».d.urnable before a justice 
of the peace for the recovery of a sum of money 
alleged to be due to them for wages from C., claim- 
ing also a further sum as damages for the detention 
of such wages. The justice heard the summons 
under Master & Servant Act, 1867 (c. 141), s. 9, 
k dismissed the same upon thtj merits. M. & D. 
then issued plaints in the county ct. against 0. 
to rt^cover tlui wages aloiK^ but judgment was 
given for deft, on the ground that the case was 
res judicata : — Held : the county ct. judge was 
riglit, k the justice of the peace having jurisdiction 
under ss. 4 & 9 of Master k Servant Act, 18(57, k 
liaving exercised that jurisdiction, the matter was * 
res judicata, 

(2) Wages due from an employer to a journey- 
man may be summarily recovered by a summons 
before a justice of tlie peace under Master &; Ser- 
vant Act, 1867 (c. 141), ss. 4 & 9, & this althougli 
the servant does not make any claim for damages 
in respect of the non-payment of such wages, but 
seeks to recover the wages alone. The jurisdiction 
given to a justice of the peace wherever any 
question, difference or dispute shall arise as to 
the rights & liabilities of either of the parties, 
extends to a claim for the non-payment of wages, 
which may be recovered by such summary process 
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as compensation or damage. — ^Millett v. Cole- 
man, Dawson v. Coleman (]875), 44 L. J. Q. B. 
194 ; 33 L. T. 204 ; 39 J. P. 805, D. C. 

829. Judgment for servant — Subsequent 

summary proceedings by employers — On different 
matter.] — By Employers & Workmen Act, 1875 
(c. 90), s. 3, in any proceeding before a county 
ct. in relation to any dispute between an employer 
& a workman arising out of or incidental to their 
relation as such, the ct. may adjust & set off the 
one against the other all such claims on the part 
either of the employer or of the workman, arising 
out of or incidental to the relation between them, 
as the ct. may find to be subsisting, whether such 
claims aie liquidated or unliquidated, & are for 
wages, damages, or otherwise. By sect. 4, a dis- 
pute under the Act between an employer & a 
workman may be heard & determined by a ct. 
of suimnary jurisdiction, & such ct., for the purpose 
of this Act, shall be deemed to be a ct. of civil 
jurisdiction, & in a proceeding in relation to any 
such dispute, the ct. may order payment of any 
sum which it may find to be due as wages, or 
damages, or otherwise, provided that the amount 
claimed does not exceed £10. 

Applt., who was employed as a spinner by 
resps., was discharged for neglecting his work, & 
resps. refused to pay him wages in lieu of notice. 
Ho thereupon took proceedings against them in 
the county ct. At the hearing, evidence w«‘is pro- 
duced iiO show that he had been ^ilty of negli- 
gence, but no set-off or counter-claim was set up. 
A verdict was given for applt. for £3 1 Os. 

Tlesj)s. subsequently took proceedings against 
him before justices for wron^illy & negligently 
dama.ging their materials, & the justices ordered 
him to pay £8 8s. On appeal from this order ; 
— Held : the justices had power to make it ; for 
the only question decided by the county ct. was 
whether he had been guilty of such negligence as 
would justify his dismissal without notice. — 
Hindi^y v. Haslam (1878), 3 Q. B. D. 481 ; 27 
W. R. 61, D. C. 

Anmttalinn r - Ezpld. K cates v, Lewis, Meilhyr CoiiHolidatcd 

Collieries, [lUlOl 2 K. 11. 445. 

Forfeiture of wages.] — See Paii V., Sect . 2, sub- 
sect. 5, nvlr. 


Sub-sect. 2. — In Courts op Summary 
Jurisdiction. 

A, Jurisdiction of Court, 

See, now. Employers & Workmen Act, 1875 
(c. 90). 

830. Jurisdiction to deal with all matters in 
dispute.] — (1 ) The effect of Employers Workmen 
Act, 1S75 (c. 90), ss. 3, 4, is to give the widest 
powers to a ct. of summary jurisciiction, when a 
dispute between a workman & his employer conies 
before it, to deal not only with the strict & technical 
claim which one side or the other makes in the 
dispute, but to deal with all claims which in the 


course of the hearing it mp.y turn out have been 
made by the workman against the master or by 
the master against the workman. 

(2) A workman absented himself from his work 
for one day without leave from his employers. 
The employers did not dismiss but suspended him 
from working on the following day, whereby the 
workman was prevented from earning the wages 
he would have earned on that day had he been 
allowed to work, namely 6«. 2d. The workman 
thereupon made a claim under Employers & 
Workmen Act, 1875 (c. 90) before justices sitting 
as a ct. of summary jurisdiction for 6a. 2d, damages 
for wrongful dismissal : — Held : although upon 
the facets the workman’s claim ought technically 
to gave been for damages for refusing to allow him 
to perform his contract of service, the justices had 
jurisdiction under Employers & Workmen Act, 
1875 (c. 90), s. 3, 4 to adjudicate upon the claim 
without an amendment, & to give the workman 
sucli damages as he would have been entitled to 
upon the cLiim with any proper amendment. 

(3) Although the employers might have had a 
right to damages against the workman they had 
no right to susi^end him from working for the 
one day, inasmuch as by so doing they were 
taking upon themselves, after declining to dismiss 
the workman and electing to treat the contiact 
as a continuing one, to assess their own damages 
for the workman’s default at the sum of which 
would be represented by one day’s wages. The 
W'orkman was therefore entitled to bo awarded 
under the denomination of wages or damages the 
sum Os. 2d, which represented the wages he would 
have earned on the day he was suspended but 
which he did not earn owing to the employer’s 
breach of contract. — H anley v. Pease & 
Partners, Ltd., [1915] 1 K. B. 098 ; 84 L. J. 
K. B. 532 ; 112 L. T. 823 ; 79 J. P. 230, D. C. 

Jniwtationa : — As io (») Consd. Wallwork v. Fielding, f 15)22] 

2 K. B. 6C. Distd. llrowniiifiT v. Onimlin Valley ColliorieH, 

(1920] 1 K. B. 522. Refd. Rr Uubel Bronze Metal (Jo. 

& Vos, 11918J 1 K. B. 315. 

831. In respect of what subject-matter — Ad- 
justment & set-off.J Upon a complaint under 
20 Geo. 2, c. 19, s. 1, by an aitificer against his 
master for nonpayment of wages, the justices 
may m.ike a deduction from the wages on the 
ground that the work was badly done. — Sharp v, 
Hainsworth (1802), 3 B. & S. 139 ; 1 New Rep. 
24 ; 32 I.. J. M. C. 33 ; 7 L. T. 320 ; 20 J. P. 
742 ; 9 Jur. N. S. 353 ; 11 W. R. 30 ; 122 E. R. 
53. 

832. Employer’s claim for damages 

against wages due — No claim for wages made.] — 

A workman owed his employer money for damages 
for breach of contract. The employer owed the 
workman wages. Upon a summons by the em- 
ployer against thi* workman claiming the damages 
& that the damages & the wages should be adjusted 
& set off, the workrrrin contended that the ct. 
had no juiisdiction to set off the damages against 
a claim for wages which ho had not made : — 
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In respect of %bhai suhjec 
matter — Ad^vstment rf* set-off— Kn 
Ploy^^s claxm for damaaes against wm/t 
MJrowx V. Craft (1901), 4 Tci 
L. K. 401.— CAN. 

„b. .] — ^MlKLUSKl ^ 

Hillcrest Coal & Coke Co., Weli 
J. Hillci^t Coal At Coke Co. (1908 
9 W. L. R. 426.— can. 

" t :- ^on-paymenit of wwies,}- 
Sr (1801), 21 U C. I 

34. — CAN. 


^1* No ivrfadiction to 

^der payment of additional wages I— 


Goouk V. Downinci (1904), 5 Terr. 
L. K. 505.— CAN. 

m. .1 — Under MoPterR 

& Servants Act the servant cannot 
obtain from a justico of the peace a 
Bummarj" order for payment by the 
master of wages that may be duo to 
him, If he has not performed hi- p».rt 
of the agreement . — Re ANliRRSfix & 
Bissonmotp: U911), 19 W L. R. 73. 
—CAN. 

n. .J — Re Halter & 

Co. & Goopy (1011), 17 W. L. U. 261 ; 
4 Sarik. L. n. 101.— CAN. 

Q, J — ^Tho further amount 


which under MasUTs & Servants 
Act, 8. 2 (5). a iiiugistrato awarded 
a dismissed employee in addition to 
the wagi‘S due him was disallowed on 
appeal on the ground that the employee 
had made no effort frir a mouth after 
his dismissal to obtain other employ- 
ment. — MoLran V. Alberta Canadian 
Motors, F^td. (Alta.), [1920] 1 W. W. R. 
196.— CAN. 

p. Hiring another*8 servant,\ 

— A person employed os a shopman 
living in ids employer’s hoiiso is liable 
to conviction under Servants* Act, 
3 Will IV. c. 26, for hiring pltf.'s ser- 
vant. — Brknan V. MrTsAAC (1857), 
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Master and Servant. 


Sect, 9 . — Summary proceedings : Svb-sect. 2, A. & 

B. (g) & (&). ] 

Held : the ct. had the jurisdiction to adjust & 
set off ttie two sums sicamst one nnother by virtue 
of the Employers & Workmen Act, 1875 (c. 90), 
s. 3 (1). — Keates V, Lewis Merthyr (Consoli- 
dated COTJJERIES, liTD., [1911] A. C. (U1 ; 80 
L. J. K. B. 1318 ; 105 L. T. 450 ; 75 .T. P. 505 ; 
27 T. L. 11. 650 ; 55 Sol. Jo. 007, II. L. ; affg,. 
[1910] 2 K. B. 445, C. A. 

g33, Non-payment of wages — Contract of 

service not for time certain.]— ITie summary juris- 
diction given to justices by stat. 20 Geo. 2, c. 19, 
s. 1, to hear complaints against masters by aiii- 
ficers & other laboimirs of non-pa>^nont of wages, 
& to order payment thereof, extends to cases in 
which the contract of servic<‘ is not for any certain 
time. — TAY1.0R v. Carr (1802), 2 B. & S. 335 ; 
31 L. J. M. C. Ill ; 20 J. P. 420 ; 121 E. B. 1098 ; 
previovs proceedings (1801), 30 L. J. M. C. 201. 
A'lnmtatiiM : — Mentd. (iiT'Ksoii r. Wiitj-ou :m Ij. t. 

i i:i. 

834-. No claim for damages.] - 

Milliot r. Coleman, Dawson v. Coleman, No. 
S2S, ante. 

835. Deductions— Waiver of claim.) 

— By an agreement IIu^dc^ betwticn resps. & applt. 
the wages 'were to be at tJa^ rate of 24 s. i)er W(a‘k, 
& so in jiroportion for any less period than a 'v^'Cick. 
The wages were to be at ih(‘ rale of 21s. i)(‘r W(M*k 
at the least. During the employment, owing to 
various causes applt. was not (*mployi*d f( ctiriain 
j)prioda, & no wages wore paid to him in resi»ect 
of those periods, but the wages w'ei’o sottle<l up 
at the end of each week wdi(*n tlie dediKJtions w^ere 
made IIM : ai>plt. could not recover the 
amount of these deductions at the end of the 
emplo>'m<*nt, as it was a claim tliat could be 
waived, being a claim for damages, As not a 
li(|uidat-ed debt.— S toddakt v. Mitchell (W.), 
Ltd. (1901), 85 L. T. (580 ; 00 J. P. 103, 1). C. 

836. Whether limited to claims of parties 

— Compensation awarded for breach — Performance 
only claimed.] — It is no obj<‘c4.iou tu an informa- 
tion & complaint laid under Master & SiTvant Act, 
1807 (c. 141), that complainant claimed therein 
the fulfilment of the conti'acd of s<‘rvice, insh\ad 
of claiming only compensation for its bi-each, or 
claiming in the altemativ<' such comjiensatioii or 
fulfilment.- (Jrane v. J’owicll (1808), L. R. 1 
C. P. 123 ; 38 L. J. M. C. 43 ; 20 L. T. 703 ; 33 
J. P.203; 17W. R. 101. 

A nno/ftl/onn Consd, Eirth r. Mid. Hy. (1875). 3‘J Jj. T. 

21!). Refd. Hunks v. (Yossluiid (1«71), J.. H. 10 Q. H. !)7. 

837. Damages for refusal to allow 

performance — On claim for wrongful dismissal.]- 

Hanley v. Pease A: Partners, Ltd., No. 830, 
anle, 

838. Claims not exceeding ten pounds.j — 

James r. Evans & ('o.. No. 843, post 

889. Effect of Truck Act, 1896 (c. 44), s. 1.] — 
The jurisdiction of a ct. of summary juiksdiction 


under Employers & Workmen Act, 1876 (c. 90), 
to licar & determine a dispute under that Act 
between an fimployer As a workman is not ousted 
by reason of the agreement of service being one 
t<’> wliich the provisions of above sect, apply. — 
Buxton Lime Firms Co. v. Howe, [1900] 2 
Q. B. 232 ; 69 L. J. Q. B. 498 ; 82 L. T. 422 ; 64 
J. P. 503 ; 48 W. R. 472 ; 16 T. L. B. 316 ; 44 
Sol. Jo. 361, 1). C. 

Over apprentices .] — See Part XV., post. 

B. When Proceedings Maintainable, 

\ {a) In General, 

See Employers & Workmen Act, 1875 (c. 90) ; 
Employers & Workmen Rules, 1880, rr. 2-9. 

Jurisdiction of court .] — See Sub-sect. 2, A., ante, 

840. Previous action in county court — Subject 
matter same.] —A servant in husbandry having 
been hired to serve from Aug. 1, 1858, to Martin- 
mas next ensuing, for the wages of £5, entered the 
servicci, & continued in it till Sept. 7, 1858, when 
her master dischaiged her. Thereupon she sued 
him in the county ct., claiming damages for the 
discharge, as having been without reasonable 
cause. The judge of the county ct. gave a verdict 
for the master, deft, in the suit. Afterwards, in 
May, 1859, the servant took out a summons before 
justices against the master, to recover the £5 
wages : — Ueld : the question for decision in the 
county ct. A: hy tlie justices being substantially 
the same, namely, wdicther the discharge of the 
servant w’as wdtliout just cause, the justices were 
bound to treat the decision of the county ct., a 
ct. of concurrent jurisdiction, upon it, as con- 
clusive between the paiiies ; although the form 
of claim in the summons varied from that made 
in the county ct. — Routledge v, Hislop (1860), 
2 E. & E. 549 ; 20 L. J. M. C. 90 ; 2 L. T. 53 ; 24 
J. P. 148 ; 6 Jur. N. S. 398 ; 8 W. R. 363 ; 121 
E. R. 200. 

A nnoUdiovs Reid. FlitHw r. AUfroy (1874), L. R. 10 

(J. P. 29. Menld. Dover v. Child (187G), 34 L. T. 737. 

841 . Subject-matter different.] — B indley 

V. Haslam, No. 829, ante. 

Res judicata as estoppel .] — Seey generally, 
Estoppel, Vol. XXI., pp. 15f) et seq, 

842. Previous judgment in same court — Con- 
tinuing breach.] — Applt., in 1871, agreed to servo 
ivsps. as a fire-iren forger for five years. On 
Apr. 1, 1873, he w)is summoned under Master & 
Stu-vant Act, 1867 (c. 141), for absenting himself 
from resps.’ service, Ac was, on May 13, ordered to 
pay £11 8s. to them iis compensation for the 
bread! of contract, which sum w'^as paid. Not 
having retoned to his employment, applt. was 
again summoned, Ac, on July 7, ordered to fulfil 
Jiis contract, Ac to give security for its fulfilment, 
Ac in default to be imprisoned for a term not 
exceeding thrt^e months. Applt. did not comply 
with the order, & undei-wcnt three months’ im- 
jirisonrnent. On his liberation he continued to 


l*etor8 Prince Ednnrd Island HenoTt^, 
ir2.— CAN. 

q. Flxivu rafe oj u'uuvr j - 

HoLNKSS V. NlKBEIlGALL (1902), 5 

Terr. L. JL 250.— CAN. 

r. io dit. 

eharae.\ — A inu^lstmte has no j\ul.sdic- 
tioi) to order payment of >vu4res lor 
any period after the lUschurRe of a 
servant. — Swanick v. Kotinhky 
(1909), 14 O.- W. H. 637 ; 19 O. L. H. 
407.— CAN. 

t. Pinper of court io vnjHtse 
peTudiy for xmmgful duviimal.] — lender 
the Master & Servant Ordinance, a 


uiai^Jstnjte can iinposo a pcmnlty for 
wrongful diMnibsal & diit-ct as wll 
the payiiK-ut of any wairt's found <iue, 
not wil list aiidini? that the eoinplaini 
is for wrongful di.snilssal only. — Jic. 
M\thii.: & Acme (o, (1910), 13 

\V. L H. 110.- -CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 
B. (a). 

a. himiUitvm of fiwic.]— A exui- 
vlctiou under Mii'.ter & Servant 5 Act 
was unashed on tlie irround {infer 
alia) tiuit the coinplninl was made. 
inoi*c (lian a year after the canst of 
it arose, the Act reqairii'i' such com 


plaints to he made within six months 
from the olTenee chaigcd.— MKRiurr 
V. Hossitur (1876), Temp. Wood, 1. 

— CAN. 

b. Ncccsfniy for relaHunshij) of 
vntjii'rr <1’* servant.] — McDonaid v. 
sS'jriivKY (1871), 31 U. C. R. 577. — 
CAN. 


0. .1— P 


(1906), 3 W’. L. 


. V. PlNKIFJlT (Y. T.) 
J{. 88.— CAN. 


d. .1 — p. COHTTOAN & 

Ml UPHY' (1880), 7 Nfld. L. It 414.— 
NFL D. 


a. I^utmsfwg contract of service.] 
— In order to support a conviction 
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absent himself, & was again summoned for absent- 
ing himself from resps.’ service, & ordered, on 
Nov. 18, to pay £11 14«. to them as compensation : 
— Held : upon the true constmction of sect. 9 
of the Act, the orders of May 13 & July 7 did not 
annul the contract of service, & werti no bar to 
the subsequent summons & order of Nov. 18 ; & 
that order was rightly made. — Cutler v. Turner 
(1874), L. R. 9 Q. II. 502 ; 43 L. J. M. C. 124 ; 
30 L. T. 706 ; 38 J. P. 517 ; 22 W. R. 840, D. O. 
Awwtation : — Reid. James v. Evans (1897), 77 L. T. 78. 

843. Ten pounds recovered — Second 

offence. J — By Employers & Workmen Act, 1875 
(c. 90), s. 4, a dispute between on employer & a 
workman may be determined by a couit of sum- 
mary jurisdiction, provided that the ct. shall not 
exercise jurisdiction where the amount claimed 
exceeds £10. 

On Oct. 22 resps. agreed to employ applt., & 
ho agreed to serve them, for fifty-two weeks, at 
specified weekly wages. On Nov. 10 applt. left 
liis work, & did not return. On Dec. 16 resps. 
took proceedings, under the Act, in a ct. of sum- 
mary jurisdiction, against applt., & recovered £10 
damages for his absence from Nov. 16 to 28. After- 
wards resps. took further proceedings in the same 
ct. to recover another £10 for applt. ’s absen(‘.c 
from Nov. 30 to Dec. 12. On a case stated : — Held : 
the jurisdiction of the ct., being limited to £10, 
was exhausted by the judgment in the first case, 
& therefore resps. were not entitled to recover in 
the second case. — James v. hlVANS & Oo., [1897] 2 
Q. B. 180 ; 66 L. J. Q. B. 742 ; 77 L. T. 78 ; 61 
J. P. 631 ; 45 W. R. 654 ; 13 T. L. R. 490, I). O. 

844. Where other remedy available — Proceed- 
ings under Merchant Shipping Act, 1854 (c. 104), 
s. 243.J — The above sect, which enables a seaman 
who neglects without reasonable cause to join his 
ship to be punished upon proceedings before a 
ct. of summary jurisdiction with imprisonment & 
forfeiture of part of his wages — by implication 
takes away any other remedy against the seaman 
for the breach of contract, & the shipowner cannot, 
w'hero the amount which he claims does not 
exceed £10, take proceedings for the recovery of 
damages under Employers & W'orkmen Act, 1875 
(c. 90), 8. 4 . — Great Northern Steamship Pish- 
ing Co. V. Edgehill (1883), 11 Q. B. D. 225, 
D. C. 

AnnoUition : —"RM, Salt Union r. Wood (1893), G2 L. J. 

M. C. 75. 

845. Limitation of time — Not limited to six 
months.] — Charles v. Plymouth Works Mort- 
gagees, No. 855, post. 

.] — See ^ generally ^ Limitation of Actions, 

Vol. XXXII., pp. 315 et seq. 

846. Breach of contract by employer — Im- 
proper alteration of hours.] — M., a coal miner, was 
employed by W. to work on terms of fourteen 
days* notice to leave, & instant dismissal for breach 
of rules. On engagement, M. was ordered to work 
on a sldft requiring M. to descend shaft at 11 
a.m. W. afterwai*ds gave live days’ notice that 
the shift would bo altered to 11.30 a.m., & because 
M. refused to go down at that hour he lost a day’s 
wages, for which he applied under Employei’s & 
Workmen Act, 1875 (c. 90), s. 9 :—JIcld : the jus- 
tices were riglit in troating the alteration of con- 
tract as imterial, & W. was not justified in altering 
hours without a new contract. — Whitehaven 


Colliery Co. v. M‘Court (1893), 57 J. P. 422, 

D. 0. 

847. After waiver of breach by master — Work- 
man retained in employment — Wages paid.] — 
Mere continuation of a workman by a master in 
his service after a breach of contract, & payment 
of wages after such breach, for the continued 
service, does not procludc the master from recover- 
ing damages by summary proceedings under 
Employers & Workmen Act, 1875 (c. 90), for the 
previous breach of contract. — ^Wynnstay Col- 
lieries V. Edwards (1898), 79 L. T. 378 ; 62 
J. P. 823 ; 15 T. L. R. 3, D. C. 

Master & apprentice .] — See Part XV., post. 

(b) In respect of What Persons. 

See, now. Employers & Workmen Act, 1875 
(c. 90), s. 10 ; Employers & Workmen Rules, 1886, 
rr. 2-9 ; sec, also, J^irt XIll., Sect. 2, sub-sect. 2, 
post. 

848. Person engaged in manual labour — Sub- 
stantial nature of employment to be regarded.] — 

The test of whether an employee is engaged in 
manual labour, within the meaning of Employers & 
Workmen Act, 1875 (c. 90), is, whetlicr such labour 
is his real & substantial employment, or whether 
it is incidental & accessory to such employment. 

Applt., a grocer’s assistant, whose duty it was to 
serve customers in a shop, had also other duties 
involving manual labour, such as making up 
parcels for customers, carrying parcels from the 
shop to the cart at the door, & bringing up goods 
from tiic cellar to the shop : — Held : such occupa- 
tions were incidental to his real & substantial 
employment Jis a salesman, & lie was not engaged 
in manual labour within the meaning of the 
Employers k> Workmen Act, 1875 (c. 90). — 
Bound v. I^awiiknce, [1892] 1 Q. B. 226 ; 61 
L. J. M. C. 21 ; 65 L. T. 844 ; 56 J. P. 118 ; 40 
W. R. 1 ; 8 T. L. R. 1 ; 36 Sol. Jo. 11, C. A. 

Atui ttfitioiis Consd. lie Dairymmrrt Foroiaon. lie Tailors’ 

Unitors (J9J2), 107 L. T. 912. Refd. Poarco v, Lansdovvnu 

(J899), 02 L. .1. Q. H. 441 ; McDonald v. Brown (1918). 

87 L. J. K. It. 1119 ; .JacqiioH v, Stcum Tugr Alexandria 

(1920), 90 L. J. K. B. 479. Mentd. Hoai'e v. Green. [1907 ] 

2 K. B. 315 ; Bushbruok v. Grimsby Palace Theatre Co. 

(1908), 99 L. T. 18. 

849. Potters' printer.] — Grainger v. Aynsley, 
Bromley v. Tams, No. 85 J, post. 

850. Crew of river going ship.] — A vessel registered 

as a British ship was used exclusively for the 
convt^yance of salt upon the rivers Weaver & 
Mersey from Winsford to Liverpool, where it was 
transferred to ocean going vessels. So far as the 
voyages w(ire on the Mersey, they were on tidal 
waters, but tli(3y did not extend beyond the limits 
of the poit of Liverpool. Applts., the owners of 
the vessel, issued a summons against resp., one 
of her crew, under Employers & Workmen Act, 
1875 (c, 90), for unlawfully refusing to obey their 
orders : — Held : the vessel was not a “ sea going 
ship” within M. S. Act, 1854 (c, 120), s. 109, 
inasmuch as she did not, in fact, go to sea ; the 
provisions of sect. 243 of the Act as to offences by 
seamen had therefore no application ; & the 

proceedings were properly taken imder Employers 

Workmen Act, 1875 (c. 90). — Salt Union, Ltd. 
V. Wood, [1893J 1 Q. B. 370 ; 02 L. J. M. 0. 75 ; 
68 L. T. 92 ; 57 J. P. 201 ; 41 W. R. 301 ; 37 
Sol. Jo. 195 ; 7 Asp. M. L. C. 281 ; 5 R. 176, D. 0. 

851. Inventor.] — J. was employed by II. under 
a written agn'cment for seven years, at seven 


under MMtora & Servants Act, 34 f. ^.] — Re Robjskt & Wkik cf a magistrate's jurisdiction under the 

Vlot. c. 14, by a servant aeraiust bis (Sask.) (1908), 8 VV. L. It. 69.— CAN. Master 8c Servant Ordinance. — L awlkw 

master, the hiring or engagement must v. City ok Edmonton (1914), 29 

M sutetetlng at the time of the g. NeceasUy for demand for irocrcs.] W. L. K. 661 ; 7 W. W. 11. 291 ; 2(1 
21 ^’ — *’<>llan8BY V. MgAbthub — Previous demand for wages is a D. L. 11. 710 ; 7 Alta. L. R. 376. — 

(1875), Temp. Wood, 4. — CAN. condition precedent to tho exercise CAN. 

J. — VOL. XXXIV. 
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8ed, 9 . — Summary •proceefiinga : Sub-sed. 2, B, (6), 
C. <fc Z>. 5c<rf. 10 : Suh-aects. 1 <fc 2. /Scc<. 11. 
Part FJJ. Sects. 1 & 2.] 


pounds a week, as a practical working ineclianic 
in developing inventions suitable to the business 
of a lace manufacturer ; H. having required J. 
to do common work, such as rcpaiiing machines, 
which any workman could do, & J. having refused 
& absented himself, J. was summoned for damages 
under Employers & Workmen Act, 1875 (c. 00) : — 
Held : the justices were wrong in holding that J. 
was bound to do such common work. — Jackson v. 
Uiix (1884), 13 Q. 13. 1). 618 ; 40 J. P. 118, D. C. 
Annotation : — Consd. Bagnall t\ Lcvinslciu, 11907] 1 K. B. 
631. 

852. Grocer’s assistant.] — B ound v. I^wkence, 
No. 848, ante. 

Persons to whom Truck Acts apply.] — Sec 

Factories, Vol. XXIV., pp. 034 ct srq.. Nos. 231 
ct seq. 


C. The Dispute. 

See Employers & Workmen Act, 1876 (c. tO). 

853. What amounts to — Absence of workman — 
Without leave.] — Pltf., a boot manufacturer, 
summoned deft^., a workman, before justices for 
absenting himself from pltf.’s employment without 
notice ; the justices having dismissed the summons 
for want of jurisdiction ; — 11 eld : absence by a 
workman from his employer’s service constituted 
a “ dispute ” between them within Employers & 
Workmen Act, 1875 (c. 90), & the de<^ision of the 
justices was (UToneous. — Clejmson i Hubbard 


(1876), 1 lOx. D. 179 ; 45 L. J. M. C. 69 ; 33 L. T. 
816 ; 40 J. P. 725 ; 24 W. li. 312, 1). C. 
Annotations : — Consd. CJharlcH v. JMynioulli MoH- 

KagecH (1890), (iO Jj. J. M. C. 20 ; Kuale.s r. Lewin Merthyr 

CouHtilidulod Collieries, llOlO] 2 K. B. 416. Befd. James 

V. Evans, [1897] 2 g. B. 180. 

854. 'Through default of assistants.] — 

Kesps. wei’e earthenware manufaci urers. Applt. 
was in their employ as a potti^rs’ printfir,” & 
by the custom of the trade he foxmd his own 
** transferrer ” — that is, an iissistant without 
whom the potters' printer was unable to perform 
his W'ork. Itesps. having made a mJ action in the 
wages of i)ci’son8 in their employ, applt. consented 
to work at tlie reduced rate, presented liimself 
each day at th(^ w'orks ready to continue his employ- 
ment but, he was unable to work owing to the 
absence of liis transfeiTcr, w'ho refused to work 
at the reduced wages. Applt. was thereupon 
summoned under Employers ^ Workmen Act, 
1876 (c. 00), for absenting himself fix)m his employ- 
ment, &, in exercise of the summary jurisdiction 
conferred by sect. 4, the magistrate ordered him 
to pay damages to resps. :—Held : the facts 
amount'd to a dispute under Employers & Work- 
men Act, 1875 (c. 90), between an employer & 
a workman, applt. was a workman within the 
meaning of the Act, & the summons could therefore, 
by sect. 4, be lieard & deteimined by a ct. of 
summary jurisdiction. — Grainger v. Aynsley, 
Bromiey V. Tams (1880), 0 Q. B. D. 182 ; 50 

h J J. P. 142 ; 29 

W • Iv. 242, 


Annotation ; — Mentd. Moreau 
Co. (U;84). 48 J. P. 


London Geiierul Oninibns 


855, Claim In respect of wages-^Where no 

action commenced.] — Upon the hearing of a 
summons taken out by employers against a work- 
man under Employers & Workmen Act, 1876 
(c. 90), for the adjustment by a magistrate of a 
dispute between employers & a workman as to the 
rate at which the wages of the w^orkman were to 
be calculated under a certain contract, & for a 
rescission of such contract, the workman objected 
to the jurisdiction of the magistrate upon the 
grounds (a) that the contract had been determined 
before tlie date of the hearing ; (h) that there was 
no exiting dispute between the parties within 
sect. 3 (1), & sect. 4 of the Act, inasmuch as no 
action liad been commenced ; (c) that the dispute 
had not arisen within the preceding six months, & 
that, therefore, the jmisdiction of tlie magistrate 
was ban*cd by Summary Jurisdiction Act, 1848 
(c. 43). magistrate having overruled these 

objections, subject to a case stated for the opinion 
of the ct. : — Held : thci*e was a dispute within 
the Act upon wliich the magistrate could 
adjudicate, & the six montlis’ limit prescribed by 
Summary Jurisdiction Act, 1848 (c. 43), did not 
apply to disputes under Employers & Workmen 
Act, 1875 (c. 90). — Charles v. Plymouth Works 
Mortgagees (1890), 60 Tj. J. M. C. 20 ; 64 L. T. 
466 ; 65 J. P. 409 ; 30 W. 11. 122 ; 7 T. L. 11. 71, 
D. C. 

Annotation : — Refd. I’Hcc r. W'cMj, 11913) 2 K. B. 307. 

Forfeiture of w ages, sec PaH V., Sect. 2, sub-sect. 
5, unlc. 


D. Other Matters. 

See Employers & Workmen Act, 1875 (c. 90). 

856. Agreement to abide by test case — Test case 
must be decided on merits — Case dismissed through 
equal division of parties.] — B. v. Wardle, etc. 
J.J. & Hauton Coal Co., Ex p. Burrows (1898), 
14 T. L. ll. 424, D. C. 

Order for payment of wages — Distress in default 
of compliance.] — See Distress, Vol. XVllI., 
p. 432, No. 1080. 


Sect. 10.— ON BANKRUPTCY AND 
WINDING UP. 

Sub-sect. 1. — ^Bankruftcy. 

Bankruptcy of servant— Liability of master — 
Right of trustee to sue.]— Bankruptcy, Vol. 
V., p. 075, Nos. 7984, 7985. 

Right of servant to sue.] — See 

BANKiUTFrcY, Vol. V., p. 990, No. 8152. 

Appropriation oi portion of salary or wages.] 

— See BANiaiuPTCY, Vol. V., p. 927, Nos. 7694 
et seq. 

Compensation for wrongful dismissal — 

Right of trustee to property .] — See Bankruptcy, 
Vol. V., p. 727, No. 6305. 

Bankruptcy of master — Priority of claim to 
wages or salary.]— See Bankruptcy, Vol. IV.. p. 
475, Nos. 4284 et seq. ^ 

Effect of deed of arrangement .] — See 

Bankruptcy, Vol. V., pp. 1146, 1146, No. 9294. 


PART VI. SECT. 9, SUB-SECT. 2.- D. 

h. JHffht of uviKul — rtmdUlon 
preceAail— Deposit. ]—Jfc M(’Nkil & 

SA8KATC11KWAN IIOTKI. CO. (1911). 17 

W. L. K. 7.— can. '' 

^k. .] — An appeal will lie 

from on <»rdcr for payjncnt of wages 
made by a police magistrate under 
Masters & Servants Ordinance. — 
Foster v. Hope, Sniper r. Saviiaipf 


(1916). 31 W. L. R. 697 ; 8 W. WL U. 
9U7.—CAN. 

L .] — On dismissal of a 

ctnnplaint under Masters & Servants 
Act for rt^fusal to pay wages, no 
question of damages against llie ser- 
vant having been considered, com- 
plainant has no appeal, though his 
chum exceeds the sum of 125 mentioned 
in .sect. 27 of the Act. — ^Iwasiuk v. 


Spenue, [1921] 1 W. W. R. 378.— 

CAN. 


m. .) — If the master is dis- 

Biitisfled with a decision awarding tho 
servant w^agos against the master’s 
ci)utt‘ntlon that tho servant violated 
Lis contract, tho master’s proper 
course is to appeal therefrom, & not 
to prosecute the servant for absenting 
hbnself. — ^M eyers t>. Htlke (SaskT). 
11926J 2 W. W. K. 172.— CAN. 
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Sub-sect. 2. — ^Winding Up op Cobipanies. 

Remuneration — Liability of members of com- 
pany.] — See Companies, Vol. IX., p. 637, No. 
3637. 

Proof in winding up.] — See Companies, Vol. 

X., pp. 928, 929, 944-946, 999, 1002, 1049, 1112, 
Nos. 0361-6369, 6466-6477, 6936, 6968, 7336, 
7829. 


Set-off against c^.]- 

, p. 1060, No. 7344. ^ 


-See Companies, Vol. 


Sect. 11.— EFFECT OF ARBITRATION 
CLAUSE. 

See Arbitration, Vol. II., pp. 333, 334, 300, 
Nos. 148-152, 307. 


Part VII. — Duties and Liabilities of Master. 


Sect. 1.— PHYSICAL WELL-BEING OF 
SERVANT. 

As to National Health Insurance, see Work & 
Labour. 

857. Duty to provide & care for servant during 
illness.] — If the servant is taken ill, by the visita- 
tion of God, it is a condition incident to humfvnity 
& is implied in all contracts. Therefore the master 
is bound to pixividc for & take cai*e of the servant 
so taken ill in his service ; & cannot deduct wages 
in proportion to the continuance of the servant’s 
sickness (Lord Mansfield, C.J.). — Hi, v, Christ- 
church (Inhabitants) (1760), Hurr. S. C. 494. 
Annotations : —Consd* K. r. Sutton (1794), 5 Term Hep. 

657. Distd. U. V. WhiUJobury (179.’)), 6 Term Rep. 464. 

Reid. H. V Sudbrooko (1803), 4 EuKt, 356. 

858. .] — A master ought to maintain his 

servants, & take care of them in sickness ; but the 
question now is, What is the law ? There is, in 
point of law, no action against the master to compel 
him to repay the parish for the cure of his servant : 
no authority whatsoever has been cited ; & it 
seems to me that it cannot be (Lord Mansfield, 
O.J.). — Newby v. Wiltshire (1785), 4 Doug. K. B. 
284 ; Cald. Mag. Cfis. 527 ; 2 Esp. 739 ; 99 E. Jt. 
883. N. P. 

Annotation : — Distd. Soarman v, (1795), 1 Eap. 270. 

859. .] — In the case of a hiring & service 

the law implies in the master the obligation of 
providing for a servant during illness (Bayley, J.). 
— K. V. Tipton (Inhabitants) (1829), 9 B. & C. 
888 ; 4 Man. & Ry. K. B. 703 ; 2 Man. & Ry. M. C. 
415 ; 8 L. J. O. S. M. C. 52 ; 109 E. R. 330. 

860. Agricultural labourer.] — If a ser- 

vant in husbandry is taken ill after the service 
has commenced, the master is bound to support 
him, & cannot turn him away on that account 
(Buller, j.). — R. V, Wintersett (1783), Cald. 
Mag. Cas. 298. 

861. Domestic servant.] — It seems that j 

a master is not bound to provide a menial servant 
with medical attendance & medicines during 
sickness ; but if a servant fall ill, & the master call 
in his own medical man to attend such servant, 
the master will not be allowed to deduct the charge 
for such medical attendance out of the servant’s 
wages, unless there be a special contract between 
the master & servant that he should do so. — 
Sellen t?. Norman (1829), 4 C. & P. 80, N. P. 

862. Medical attendance — Domestic servant.] — 
A master is bound to pay for medicines & attend- 
ance on his servant, while such servant remains 


under his roof & part of his family. — Scarman v, 
Castell (1795), 1 Esp. 270, N. P. 

Annotation : — Dbtd. Weniiall v. Adiicy (1802), .3 Bos. &, P, 
247. 


863. .]— Simmons v, Wilmott (1800), 

3 Esp. 91, N. P. 

Ann/iUtUons : — Refd. R. v. St. JanioB, Riiry St. Edmuiidp 

(1808), 10 East, 25. Mentd. R. v. Raduunihiro JJ. (1846), 

10 Jur. 785. 

864. Attendant called in by master — 

Right of master to deduct charges from wages.] — 
Sellen v, Norman, No. 861, ante. 

865. Implied obligation.] — A master is not 

liable upon an implied assumpsit U) pay for medical 
attendance on a servant who has met with an 
accident in his service. — ^Wennall v. Adnby 
( 1802), 3 Bos. & P. 247 ; 127 B. R. 137. 
Annotations: — Mentd. Eastwood v, Koiiyoii (1840), 11 Ad. 

& El. 438 ; RoHcorla v. Thomas (1842), 3 Q. B. 234 ; 

Veitoh V. Russell (1842), C’ar. & M. 362 ; PcamiioTit v, 

Roeve (1816), 8 Q. B. 483 ; Earle r. Oliver (1848), 2 Exeh. 

71 ; Baker t>. Bellerioay Union Grdns. (1863), 9 .Tur. N. S. 

1201 ; blight V. Rued (1803), 1 H. & O, 703 ; Evans v, 

Ueallmote, 11918] 1 K. B. 418. 

866. Attendant called in by servant — 

Knowledge of employer or wife.] — A. had several 
of his children residing in a liouso distant from his 
own, in the cliarge of B., a servant : — Held : (1) if 
an accident happened to one of the children, A. 
was liable to pay for its cure, althougli lie did not 
know the} surgeon who was called in, & although 
the accident might have arisen from the careless- 
ness of the servant ; (2) if B., the servant, becoming 
ill in consequence of the service, called in C., a 
surgeon, & alter this A. sent his own surgeon, & 
the wife of A. knew of C.’s attendance, & (ixpressed 
no disapprobation, A. was liable to pay C. for tliis 
attendance. 

(3) A servant who hurt her foot in getting over 
a gate colled in a surgeon, who was not the regular 
medical attendant of the family, without the 
knowledge of her master or mistress : — Held : the 
master was not liable to pay the surgeon’s bill. 
—Cooper r. Piullips (1831 ), 4 C. & P. 581, N. P. 

867. .] — A master is not, by the general 

law, bound to provide medical advice for his 
servant ; but the case is different with respect to 
an apprentice, & a master is bound, during the 
illness of his apprentice, to provide him with proper 
medicines. — L . v. Smith (1837), 8 0. & P. 153. 


SBcrr. 2.— SAFETY OF EMPLOYMENT. 

See Part XIV., post. 


PART VII. SECT. 1. 

861 i. Dviy to provide care for Her- 
vant during ittnees — Domestic 8ervant,\ 


— M'Kkatino V. FitAMic, 11921] S. 
382.— SCOT. 


C. 


n. Dviy to 
anoe — Hospi' 


^ medical aiiend- 

fund — No liability to 


attendant called in by aervant ,) — 
Struthebs V. Canadian Copper Co. 
23 C. L. T. 323 ; 6 O. L. R. 374 ; 
. R. 748.— CAN. 
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Master and Servant. 


Sect. 3.— CHARACljER OF SERVANT. 

Sub-sect. I.—In General. 

868. Master not bound to give character.] — 
An action will not lie at the suit of the servant 
against his master for not giving him a character. — 
Carrol v. Bird (1800)* 3 Esp. 201, N. P. 


Sub-sect. 2.— Privilege. 

Statements in answer to inquiries .] — See Libel 
&• Slander, Vol. XXXII., pp. 119, 120, Nos. 
1603-16U. 

Volunteered statements.]— Libel & Slander, 
Vol. XXXII., pp. 121, 122, Nos. 1532-1537. 

Proof of malice.]— iS'ce Libel & Slander, Vol. 
XXXII., pp. 160, 161, Nos. 1936-1940. 


or discharged, such person is guilty of an ofiEence 
imder above Act, even although the false pretence 
as to cliaracter is made orally or by conduct & 
not in writing. — R. v. Costello & Bishop, [1910] 
1 K. B. 28 ; 79 L. J. K. B. 00 ; 101 L. T. 784 ; 64 
Sol. Jo. 18 ; 22 Cox, C. C. 215 ; sub nom, R. v. 
C0NNOLI.Y & Costello, 74 J. P. 15 ; 26 T. L. R. 
31 ; 3 Cr. App. Rep. 27, C. C. A. 


Sub-sect. 3. — Liability of Master for 
False CHAitACTER. 

869. Civil liability — Action by new master — 
Necessity to prove Intention to injure.] — In an 
action against deft, for an injury occasioned to 
I)ltf. by a servant whom pltf. has been induced 
to emijloy through the false statements & deceptions 
Buppi-cssions of deft., it is not necessary for pltf. 
to show that the falsehood of deft, was accom- 
panied with an intention to injure pltf. — Foster 
V, Charles (1830), 7 Bing. 105 ; 4 Moo. & P. 741 ; 
9 L. J. O. S. C. P. 32 ; 131 E. R. 40. 

jiwwiatioiih : — Ezpld. CjawHlmy r. n (1842), 4 

Man. & G. 357. Consd. Gibbuu u. D'Efatc ( 843), 2 V. A, 
C. GU. Cap. 542 ; Deny t% 1‘eek (1889), 14 App. Caa. 337. 
Refd. t’. Baker (18.33), 5 B. Ad. 797 ; Mocub 

r. Hoy worth (1842), 10 M. A, W. 147. Mentd. PolhilJ r. 
Walter (1832), 3 B. & Ad. 114 ; Puller v, Wilbuii (1842), 
3 Q. B. 58 ; Wilde v. Gibwoii (1848), 1 H. L. Cas. U05. 

870, Non-disclosure of dishonesty of 

servant— Dishonesty not cause of dismissal.]— 
Declaration in an action for giving a false character 
of P., a clcrh, alJcgod that deft, fraudulently 
represented to pltf. that the reason why ha had 
dismissed P. from his employ was, the decrease 
in liis business, & that deft, rtjconmiended pltf. 
to try P., & knowingly suppressed & concealed 
from pltf. tJie fact that 1*. had bc^*n dismissed 
fiom his employ on account of dishonesty. It 
appeaxvd at tlie trial, tliat 1^, Juid been guilty of 
dishonesty while in deft.’s emi)]oy, but that deft, 
had not mentioned that fact to pltf. when ho 
wjcommcnded liim to try JL». It further appeared, 
however, that P. had not been dismissed from 
deft. *8 employ on account of liLs dishonesty, but 
i-eally for tJie rea^n \yliich deft, had assigned to 


Sub-sect. 4. — Property in Written 
Character. 

872. Former character — Given by servant to 
master — Restoration to servant.] — A former cha- 
racter given by pltf. to deft, must bo restored to 
the servant (Hill, J.). — Gordon v. Potter (1859), 
1 F. & F. 644, N. P. 

^ /mo/fif ion Refd. Lindsay v. Queens Hotel Co., [1019] 
1 K. B. 212. 

873. Delivery to subsequent em- 

ployer— Servant leaving at end of first month.] — 

As to the suggested custom of handing on the 
servant’s character to the subsequent employer 
1 agree that any such custom would be unreason- 
able (Channell, j.). — Moult v. Halliday, 
[1898] 1 Q. B. 125 ; 67 L. J. Q. B. 451 ; 77 L. T. 
794 ; 62 J. P. 8 ; 46 W. R. 318 ; 14 T. L. R. 100 ; 
42 Sol. Jo. 117, D. C. 

Aniwiaiion : — Refd. v. Davies, [1911) 2 K. B. 445. 

874. General testimonial.] — (1) In an action 
for maliciously defacing the written cliaracter of 
a servant by writing upon it a disparaging state- 
ment pltf. may recover substantial damages. 

(2) Thcrc is a material distinction between the 
letters ordinarily written in answer to an inquiry 
as to a servant’s character, which would probably 
be the piupei-ty of the master proposing to engage 
the servant, & a general testimonial of good 
cliaracter, which is, I should think, intended to bo 
used as a voucher for future occasions (Hud- 
dijsston, B.). — Wennhak v, Morgan (1888), 20 
Q. B. D. 035 ; 57 L. J. Q. B. 241 ; 59 L. T. 28 ; 
52 J. P. 470 ; 36 W. R. 097 ; 4 T. Ii. R. 295, D. 0. 

875. Letters written in answer to inquiries.] — 
W'ENNiiAK r. Morgan, No. 874, ante. 



Mentd. Tcimyson r. O'Bricu (1855), 5 E. & B. 
497 ; Wilkiuson u. Sliailuud (1855), 3 C. L ll. 619 - 
Bronnim v. Howard (1850), J H. A N. 138- hneXi V 
larlctou (1858), 3 H. & N. 110 ; Blake v. Done (1861)* 
31 L. J. liiX. 100 ; Garrard v, Giubilci (1802), 31 L. J. C. 1\ 

871. Criminal liability — False pretence made 

Act, 

* -i. ll'®' ““v' 1 person knowingly & 

WilfuUy pretends or falsely asscite in writini tliat 
any servant has been liired or ivtained w dis- 
charged Irom lus serviee at any other time than 
that at which such se rvan t w.is hired or retain^ 


Sub-seut. 5. — Defacement op Character. 

876. Servant’s right of action — Indorsement on 
character— Setting out grounds of dismissal.]— If 
a servant, when he is taken into a service, brings 
a writtem character, & is afterwards dismissed for 
ill behaviour : — Senihle : the master does no wrong, 
if, belore lie i*eturns the character to the servant, 
he WTites upon it that the peraon was afterwards 
in his service, & dismissed for ill behaviour. — 
Taylor v. Rowan (1835), 7 C. & P. 70 ; 1 Mood. 
At R. 490. 

Amwtation : - 'Reid* Ilogcrs v. Macnamara (1853), 17 Jur. 
1166. 

877. Malicious defacement — Right to sub- 

stantial damages.] — Wennhak v. Morgan, No. 
874, ante. 


PAHT VII. SECT. 3, SUB-SECT. 1. 

868 i. Master not haand to aivc 
character.] — Fkll r. Asiimurton 
(Lord) (1809), 15 Fac. Coll. 446 

SCOT. 

86Sii. CinuBTiAN c. Krn- 


SCOT 1 

~ — Mctiial servant .] — No ac- 
tiou lies at common law a^rainBt a 
muster for rofusiug to give a menial 
servant a certificate of dlacharge. — 


Sect. 4.— INDEMNITY TO SERVANT. 

See, generally, Guarantee, Vol. XXVI., pp. 
221 el eeq. 

878. Duty to indemnify— No duty at common 
law.] — There is no principle at common law 
entitling a servant to be indemnified by his 

Handley v. Moffat (1872), 21 wTlT* 

PART VII. SECT. 4. 

878 i. Duly to indemnify — Ao duty 
at cunvnwn tote.]— There is no liability 
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employer for a loss occasioned to him in the per- 
formance of ’his duty . — Be Famatina Develop- 
ment OoRPN., Ltd., [1914] 2 Ch. 271 ; 83 L. J. Ch. 
712 ; on appeal, [1914] 2 Oh. 281, 0. A. 


Annotations : — Mentd. Hickman v. Kent or Itonmcy Mamh 



879. Damages recovered against servant.] 

— Where one recovered in trover against a servant 
of the African co. equity would not relieve, 
because pltf. in equity might at law have defended 
himself ; but decreed that the co. should indemnify 
the servant & pltf. at law , one of defts. in equity, 
might prosecute the decree in the servant’s name. 
— Langdon V. African Co. (1703), Prec. Ch. 221 ; 
2 Eq. Cas. Abr. 680 ; 24 B. 11. 108 ; on appeal, 
sub nom. Royal African Co. of England v. 
Dockwra & Langdon, CoUes, 327, H. L, 
ggO. Act induced by fraudulent misrepre- 

sentation as to legality.] Where a person is 
induced by the fraudulent misrepresentation of 
another [his master] to do an act which, in con- 


sequence of such misrepresentation, he believes 
to be neither illegal nor immoral, but which is in 
fact a criminal offence, ho has a right of action 
against the person so inducing him for damages 
sustained by him in consequence of his having 
done such act. — ^Burrows v. Rhodes, [1899] 1 
Q. B. 81(5 ; 08 L. J. Q- B. 545 ; 80 L. T. 691 ; 
03 J. P. 532 ; 48 W. R. 13 ; 15 T. L. R. 280 ; 43 
Sol. Jo. 351, D. 0. 

Annotations : — Reid. Loslio r. Reliable AdvortiBlug &: 
AdflroHsinff AKonoy, [19161 1 K. B. 662 ; Weld-Blundell 
V. Stephens, [1 920J A. C. 956. 

Indemnity to agents .] — See Agency, Vol. I., pp. 
528 et aeq. 

Indemnity to servants of company.] — See 
Companies, Vol. IX., pp. 403, 472-474, Vol. X., 
p. 930, Nos. 3007, 3093-3107, 0374. 

Indemnity to master of ship .] — See Shipping & 
Navigation. 


Sect. 5.— LIABILITIES TO THIRD PERSONS. 

See Part X., post 


Part VIII. — Duties and Liabilities of Servant. 


Sect. 1.— DURING EMPLOYMENT. 

Sub-sect. 1. — In General. 


881. Furtherance of master’s Interests.] — If 
my bailiff by employing my moneys whereof ho was 
the receiver might have procured to me profit 
& gain, but neglects it, he shall be chargeable to 
me in right & shall answer for it {per Cur.). — 
Collet & Robston’s Case (1588), 2 Leon. 118 ; 
3 Leon. 230 ; 74 E. R. 407, 052. 

882. Duty to restore & account — Money re- 
ceived on sale of master’s goods —Whether action 
for trover lies.] — Trover will not lie for money 
received by a servant on sale of his master’s goods. 
— Higgs v. Holiday (1000), Cro. Eliz. 740 ; 78 
E. R. 978 ; revag. S. C. auh nom. Holiday v. 
Hicks (1699), Cro. Eliz. 001. 

Annotaf hms R. v. Reed (1863), C. C. 1 G 8 , 

267. Mentd. Hartop v. Hoare ( 1 74 3 ), 3 At 1; . 4 4 ; G oligrlit ly 
ReynoldB (1772), Lofft, 88; Wookey v. Pole (1820), 
4 B. & Aid. 1 ; R, v. Central Crimiiiol Court JJ. (1886), 
6.6 L. .T. M. C. 183 ; Moss v. Hancock, 11899] 2 Q. B. 111. 


883. Property received from master.] — 

Wo do not question the general rule tliat one who 
has received property from another as his bailee 
or agent or servant must restore or account for 
that property to him from whom he received it 
(Blackburn, J.). — ^Biddije v. Bond (1805), 0 
B. & S. 225 ; 6 New Rep. 485 ; 34 L. J. Q. B. 137 ; 

12 L. T. 178 ; 29 J. P. 505 ; 11 Jur. N. S. 425 ; 

13 W. R. 501 ; 122 E. R. 1179. 

AnTwtatiqns Loose v. Martin (1873), L. R. 17 Kq. 

f 24 ; Rngers v. Lambert, [1891] 1 Q. B. 318. Mentd. 
Kl^mau V, Klngsman (1880). 6 Q. B. P. 122; Me 
Sftdfor. Ex p, Davies (1881), 19 Ch. D. 86 ; Henderson v. 
Wmia^,^U895] I Q. B. 621 ; Ross v, Edwards (1895), 


884. Exercise of care & skill — Liability for 
negligence.] — If a merchant’s servant take his 
liter’s goods that are arrived at a port in 
England, Sc before payment of the customs land 
them, per quod the goods are forfeited to, & seized 
hy, the Kmg, the master may have an action of 


trespass or upon the case against the servant. — 
Lewson V. Kirk (1010), Cro. Jac. 205 ; 79 E. R. 
228 ; .^6 nom, Levison v, Kirk, Ijane, 05. 
Annotation Refd. Priestly r. Fowler (1837), 7 L. J. Ex. 42. 

885. .] — IIoPKiNSON V, Gibson, No, 

1578, poat, 

ggg. J — l^jRY V, Bromley (1851), 10 

L. T. O. 8. 343. 

gg 7 , Accidental loss —Proof of negligence.] — 

If the servant of a conunon carrier accidentally 
lose goods entrusted to liis master to carry, the 
master cannot maintain an a(;(<ion against him for 
the value, unless he can prove negligence, & has 
paid money to the owruM*s. — Sava(je v, Walthew 
(1707), 11 Mod. Rep. 135 ; 88 E. R. 917. 

888. .]— Nickson V, Brohan, 

No. 955, poaf, 

889. Protection of master’s property.] — 

A workman for hire is not only boimd to guard the 
tiling bailed to him against ordinary hazards, but 
likewise to exert himself to prevent it from any 
unexpected danger to which it may bo exposed. — 
Leck V. Mae-staer (1807), 1 Camp. 138, N. P. 

890. . j — A servant has implied authority 

to make reasonable efforts to protect & preserve 
Jiis master’s property in cases of emergency 
endangering it. R\>r acts done by tlio servant 
within the scope of tliat authority the master is 
responsible. The stu'vant’s acts may exceed the 
authority. Whether they do or not is a question 
of degree. 

A carter in the employment of defts, on his way 
home in the middle of the day was following close 
behind a waggon laden with sugar in bags & being 
driven by one of his employers, llo saw a boy 
walking beside the waggon with his hand upon one 
of tlie bags. lloncsUy Sc reasonably thinking 
that the boy was stealing sugar from the bag, he 
gave him a blow with his hand on the back of the 
neck. The bf)y fell Sc the wheel of the waggon 


on the part of the master to Indcnuiil 
me ser^ut against the consequence 
accusation of mlsconduc 
the misconduct allege 
course of the employmeii 
•j-Proctor J, Seagram, ll925] 

canV ^ 


p. Costs recovered against ser- 

vant ,] — Tyrrell i. Bonanza Cheek 
Hydraulic CONCKSSTON (Y. T.) (1906). 
4 W. L. R. 131.-^AN. 

PART VIII. SECT. 1. SUB-SECT. 1. 

884 I. Exercise of care A skill — Lia- 
bility for wcplipencc.]— It Is the ser- 


vant’s duty to take proper care of 
such property as is entrusted to his 
charge. & to exercise reasonable oare 
8c skill in the discharge of his duties, 
& for negligence in these respects the 
servant may bo made liable to the 
master in damages. — H mitii r. Moxham 
(1922), 25 W A. L. It. 22 -AUS. 
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^d, 1. — Purina employment: Suh-seda, 1 2.] 

foot : — Held : in the circumstances the 
had implied authority to make reasonable 
efforts to protect & preserve deft.’s property ; the 
violence exerted was not so excessive as to take his 
act outside the scope of the authority, & defts. 
were liable. — Poland v. Parr (John) & Sons, 
[1027] 1 K. B. 230, 0. A. 

, •] — See^ further, Agency, Vol. I., pp. 429 

d seq. 

891. Duty to render service — Extraordinary 
service.] — A servant may follow business for his 
master & may take money for his labour, for if I 
retain my servant generally he is not bound to 
follow my suits at law, except at his pleasure, for 
that is an extraordinary seiwice (Hobart, C.J.). — 
Gage v, Jo]inson (1022), Win. 53 ; 124 E. K. 4.5. 

892. Liability in damages to master— Know- 
ingly contriving breach of contract — Damages paid 
to third party by master.]— IIuksy v. Pacy (1000), 

1 Ja^v. 188 ; 83 E. R. 362 ; nub nom. Hussey v. 
l^ENSEY, 2 Keb. 88 ; 1 Sid. 298. 

Reid. Wilchell v. Tonii» n7<i«), Pnik. 227 
Mentd. liaikcr r. lirolmni (177^), 2 A\in. lil. b«6 ; Swiiifen 
r. ChHnisfoid (18(50). 20 L. .1. Ex. ;5K2. 

893. Abstention from acts Injurious to master — 
Soliciting business from master’s customers — In 
contemplation of setting up on own account.] 
Niciiol V, Martyn, No. 1300, post 

894. Acting In breach ot master 's covenant 

with third party — Malice.] — Hussy v, Pacy (1060), 

1 Ia^v. 188 ; 83 E. R. 362 ; eub nom. HusSEY v. 
Pensey, 2 Keb. 88 ; 1 Sid. 298. 

An^r/MJom :--S,efd. AUrdx’ll v. Torup (170(5), I’ark. 227. 
Mfintd. narktjr w. nmluiiii (177.3), 2 Wjji. HJ. 800 ; Swlnfcn 
r. (Jhi'liUHford (18(50), 20 L. J. Ex. 382. 

895. Contract between servant & third 

party having contract with master — Corrupt 
bwgaln.] — Where a bargain is made between one 

cnijiloy of another a third-party 
who has contracted with the employer, which 
bargain is calculated t-o bias the mind of the 
employed S:. cause him ixy act to the prejudice of 
the employer, such bargaiu is corrupt, even though 
It do not actually bias the mind of the employed, 
& tliough no damage rc'sults to tlie employer. — 
Harrington v. Vuttouia Graving Dock Co. 

L. T. 120 ; 42 J. P. 744 ; 20 W. B. 740. 

At^itulion^ ; - Refd. liurlmin v. Iduyd (1903), 88 L T 280 
Mentd. K. i\ Grm Yarmouth JJ. (1882), 8 o. Ii.’]).’.025 • 

imiui Syndloott 

im)0J 1 U. 23.1; Kregor r. JloJlim; (1913}. lOU L. T. 

896. Use of confldcntlal Information — 
Fraud by employer.]— Whore the employer com- 
mits frauds in the course of his business, the 
ordinary nile forbidding any one employed by him 
in a confidential capacity from disclosing the * 
knowledge of the transactions obtained by him in 
such capiicity does not apply, the public super- 
^dmg the private obligation. — G artside r. 
OUTRAM (I860), 20 L. J. Ch. 113 ; 28 L. T. O. S 
120; dJur. N. S. 39; 6 W. R. 35. 

.^iirwtoRona .•—Refd. H. r. Cox & Railtoii (1884), 14 Q. B D 
lo.I , \A old-miuidoll V. Stopheus, 111)19] ] K. 11. 620. ' ’ 

•]— National Telephone Co. 
Dn). V. Annand (1896), 40 Sol. Jo. 741. ’ 

898. .]-~Lowenadler V. Lee (1924), 


168 L. T. Jo. 372. 

After service.] 

1, post. 


-See Sect. 2, sub-sect. 


PART VIII. SECT. 1, SUB-SECT. 2. 

q. General rMfe.]— While a Bcrvant 
cannot. In the course of 1i1h einploy- 
jnent, & In connection with the Borvlcea 
ne has agreed to render to Ids master, 


Warranty by master against dis- 
closure.] — See No. 952, pod. 

899. Obedience.] — There are reciprocal duties 
between masters & servants. From the servant, 
is due obedience & respect ; from the master, 
protection & good treatment (Lord Kenyon). — 
Limland V, Stephens (1801), 3 Esp. 269, N. P. 

900. To extent of risking personal safety — 

Reasonable apprehension.] — Priestley v. Fowler, 
No. 1647, pod, 

901. Lawful commands.] — To a declaration 

upon an indenture of apprenticeship for a breach 
of covenant to instruct the apprentice in the art 

6 trade of a chemist & druggist, & to provide 
him with sufficient diet, etc., deft, pleaded that 
ttie apprentice did not faithfully serve deft, or 
behave himself as a faithful apprentice, but, on 
the contrary tliereof, conducted himself in so 
improper & unfaithful & dishonest a manner in 
deft.’s business, .& defrauded & robbed deft., 
so that it became unsafe for deft, to continue the 
apprentice in his service, wherefore he dismissed 
him : — Held : the plea was bad, as affording no 
answer to the action. 

In the simple relation of master & servant the 
servant is bound to obey all the lawful commands 
of his master (Watson, B.). — Phillips v, Oltpt 
(1859), 4 H. & N. 168; 28 L. J. Ex. 153; 32 
L. T. O. 8. 282 ; 23 J. P. 120 ; 6 Jur. N. S. 74 ; 

7 W. R. 295 ; 157 E. R 801. 

AnnotcUionH : — Mentd. Weatwlck v. Theodar (1875), 39 J. P. 
646 ; Lcaroyd v. Brook. |1891 ] 1 (i. B. 431 ; Walorman v. 
Fryer, [1922] 1 K. B. 499. 

902. Duty to wear livery.] — Hunter v. Berke- 
ley (Countess), No. 950, post. 

903. Submission to medical examination — Sus- 
pected pregnancy .J — Pltf.’s mistress requested 
a doctor to examine pltf., who was a domestic 
servant, in order to ascertain whether she was 
pregnant. Pltf. objected to the examination, but 
undressed by tlie doctor’s orders & submitted to 
be examined. The doctor examined her, & 
ascertained that she was not pregnant. He used 
no violence or threats & did nothing more than 
was necessary for the examination. The mistress 
was not present. Pltf. sued her master & mistress 
& the doctor for assault. At the trial the judge 
directed a verdict for the master & mistress, & 
the jury found a verdict for the doctor :—-IIeld : 
there was no evidence against the master & mis- 
tress, the verdict in favour of the doctor was right, 
& a rule for a new trial was rightly discharged. 

Very likely pltf. thought defts. had a right to 
have her examined ; but the truth is she submitted 
|x) it & it is impossible to say the jury were wrong 
in finding that she submitted. She may have 
submitted under an erroneous notion of law, but 
it was not through fear of violence (Bramwell, 
L.J.).— Latter v. Braddell (1881), 60 L. J. Q. B. 
448 ; 44 L. T. 369 ; 46 J. P. 620 ; 29 W. R. 366, 
O. A. 

Duties of officials of bank.] — See Bankers, Vol. 
IH., pp. 169 d seq. 

Duty of officers of company.]— C ompanies, 
Vol. IX., pp. 633 d seq. 


Sub-sect. 2. — Duty to Account. 

904. As to what property— Money received on 
sale of master’s goods.]— Higgs v. Holiday, No 
882, ante. 


hJin ir benoflt any remuncra- 

5°^, collateral or Independent 
work or btislnee<B, not carried on in 
competition with that of the master. 


— Josw v. hiKDK British Rbfriobba- 


904 IL As to whd properiy^Mtmeu 
rwewed on sale of maOefs goods.^ 
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906. Property received by third person— 

Employed by servant.] — Where a person is 
employed to receive money for another, & ho 
employs a third person to receive it for him, proof 
of the money having come to the hands of such 
third person, is sufficient to make the person wlio 
employed him liable. — Matthfjws v. IIaydon 
(1796), 2 Esp. 509, N. P. 

906. Property received from master.] — 

Biddle v. Bond, No. 883, ante. 

907. Secret profits.] — Servant taking by 

collusion more than belongs to his office must 
account ; so must a stranger upon a bargain with 
a servant, which is a fraud on the master. — Bast 
India Co. v. Henchman (1791), I Ves. 287 ; 30 
B. R. 347, L. C. ; affd. suh nom. Henchman v. 
Bast India Co. (1797), 8 Bi-o. Pari. Cas. 85, H. L. 

AnnotntioiiH : — Mentd. llouffht^m r. PeynoldH (1843), 2 

Hiirc\ 2«1 ; Chadwick f. Cliudwitk (18.04). 23 L. T. O. S. 


908. 


-.] — Tlie promoter of pltf. co, 


agreed with deft, that he should be employed as 
managing director of the intended co. for five years 
at a yearly salary. By the aiis. of assocn. it was 
provided that deft, should be managing director 
for five years at thci yearly salary mentioned in the 
agreement, payable quark^rly. Afterwards the 
CO. by a writUai instrument adopted the agi*eement 
between the promoter & deft. Deft., on behalf 
of tlie co. contracted for the construction of 
certain fishing smacks, &, unknown to the co., 
took a commission from the shipbuilders on the 
contract. Several montlis afterwards pltf. co. 
at an extraordinary meeting passed a resolution 
dismissing deft, from his office on the ground of 
other alleged acts of misconduct, which they were 
not able io substantiate in the action ; being at 
tliat time ignorant of his receipt of the commission 
from the shipbuilders. Deft, was a sliareholder 
in an ice co. & a fish-carrying co., which paid, in 
addition to tlie ordinary dividends, bonuses to 
shandioldcrs who were owners of fisliing smacks 
who employed the cos. in supplying ice & 
carrying for them. Deft, employed these cos. 
in rc'spect of pltfs.’ siiiacks, <fc received bonuse.s as 
if the smacks wore his own. Pltf. co. brought 
an a(;tion against deft, for an account of com- 
missions & bonuses received by liim, & for damages 
for alleged breaches of duty ; & deft, counter- 
claimed for wrongful dismissal & for the salary for 
the quarter which had expircd before his dismissal : 
Held : (1) the receipt of a commission from the 
shipbuilding co. was good giound for dismissal, 
although it was not discovered till after tlie 
dismissal had taken place, & although it happened 
several months previously, & might have been an 
i^^lated act ; (2) deft, must account to pltfs. for 
the bonuses received from the ice & carrying cos., 
as they had been paid in respect of pltfs,’ smacks ; 

pltfs. could not thems(dvcs have received 
the bonuses, not being shareholders of the cos, — 
BopoN Deep Sea Fishing & Ice Co. v. Ansell 
(1888), 39 Ch. D. 339 ; 59 L. T. 345, C. A. 

(D Apld. Taylor v. Oakes, Itoneoroni 
127 L. T. 2G7 ; Jtbodcs v. Mocalistor (1223), 29 
com. 11 ). Refd. Swalo v, Ipswitsh Tannery (190G), 11 
• Healey tJ. Soc. Anon. Frangaiso RubaHtic, 
to (2) Consd. Erskiue, Oxenford u. 
^achfl. 119011 2 K. B. 604. Eefd. Cosla Rica Ry. v. 

11901] 1 Ch. 740 ; Adama v. Morgan, 11923] 

^ K. B. 234. Generally, Eefd. General BillpOHling Cto. v. 
Atkinson, 11908] l Ch. 637 ; Federal Supply & Cold 
^tora^ South Africa v, Angclun & Piel (1910), fcO 

1* Mentd. He Famatina Development Corpii., j 


.] — See, further^ Agency, Vol. 1., 

pp. 475 et aeq. 

909. Who must account -- Representative of 
deceased servant.] — Administrator of a factor in the 
West Indies, decreed to account. — L ee v. Bowler 
( 1674), Cas. temp. Pinch, 125 ; 23 E. R. 68. 

910. .] — A. being the clerk & manager 

of B., the sheriff of Montreal, received & paid in 
that capacity various sums of money on B.’s 
account, in the course of the business of the office. 

B. brought an action against the represent itives 
of A. for an account of the receipts & application 
of the moneys, which passed through A.’s hands, 
while in B.*s office : — Held : in such circumstances 
such action would not lie against A.’s representa- 
tives. — E rmatingeu V. Gugy (1844), 5 Moo. P. 

C. C. 1 ; 13 E. R. 389, P. C. 

911. .] — Upon the death of a clerk to 

a banking co., it was discovered that he had been 
guilty of misappropriations of money, & falsifica- 
tion of the accounts. The banking co. filed a bill 
against liis administratrix & heir-at-law for an 
account & receiver. To this defts, demurred for 
want of equity. 

Demurrer overruled. — W ickham v. Oatrill 
( 1854), 2 Sm. & G. 353 ; 2 Eq. Rop. 805 ; 23 
L. J. Ch. 783 ; 23 D. T. O. S. 252 ; 18 J. P. 677 ; 
18Jur.768 ; 2 W. R. 673 ; 65 E. R. 433. 

912. Defence to action for account — Robbery of 
servant.] — V ere v. Smyth (1671), 2 Keb. 830 ; 1 
Vent. 121 ; 84 E. R. 525. 

Annotations : - Eefd. Coggs r. Brniard (1703), 2 Ld. Raym. 

909 ;-parkinH w. Woollaston (1704), 6 Mod. Hop. 139. 

913. .] — The treasurer of a benefit 

building society within 6 & 7 Will. 4, c. 32, & 
10 Geo. 4, c. 56, having covenanted with the 
society’s trustees that he would faitlifully discharge 
the duties of treasurer, duly obey the directions of 
the trustees in relation to such duties, & punctually 
account to* the trustees for all & every sum & sums 
of money, bills, notes, securities, goods & chattels, 
which he, in his office of treasun^r, should receive 
on the society’s account, & being bound, by the 
rules of the society, to pay over in a given time the 
same moneys which ho shall receive, does not 
violat<3 such obligation if, after receiving moneys, 
& before he has an opportunity of paying them 
over, he is robbed of them by irresistilile violence 
& without fault of his own ; such obligation being 
that only of a bailee. — Walker v. British 
Guarantob Assocn. ^852), 18 Q. B. 277 ; 21 
L. J. Q. B. 257 ; 19 L. T. O. S. 87 ; 16 J. P. 582 ; 
16Jur. 885; 118 E. R. 104. 

914. Payment out by order of master.] — 

It is suffici(mt for a servant or apprentice to say 
in his ansv/cr in general, that what he received for 
his master was laid out again by his order. — 
Potts v. Potts (1683), 1 Vern. 207 ; 23 B. R. 

I 418. 

915. Presumption that servant has accounted — 
Usual course of dealing — Onus of proof.] — Where 
a servant is in the habit of receiving sums of money 
for the use of his master, & by the established 
course of dealing, the servant pays these over to 
the master from time to time, without any written 
vouchei-s passing lietween them, the presumption 
of law is, that aU sums so received by the servant 
are regularly paid over to the master ; therefore, 
where there has been such a course of dealing, in 
an action by the master against the servant for 
money had & received, it is not enough for the 
master to prove that sums have been received by 


a" (1877), 

Bbaudb 
(18SI). * All. 198.- 


90711. .]— <^IIKPPARD PUB- 

LISUINO Co. V. IlABBJNS (1906), 5 
O. W. R. 482 ; 9 O. L. R. 504.— CAN. 

907 Hi. ^.1— Warren Bitct- 

LiTHio Pavinq Co. V. Lowe (1906), 1 


:. L. R. 114.— CAN. 

907 iv. .] — Canadian Loan 

; Mertantilr Co. v. Lovin (1913), 
i W. L. 11. 903 ; 12 D. L. R. 682 ; 
J B. C. R. 236.— CAN. 
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Master and Servant. 


Sed. 1. — During employment: Snh-seds. 2, 3 tfc 4. 
Sect. 2 ; SiSy-scd, l.j 

the servant to his iwe ; but the onus lies upon him 
to prove by positive evidence, that the servant 
has not duly accounted with him. — Evans v. 
Birch (1811), 3 Gamp. 10, N. P. 


Sub-sect. 3. — ^Production op Documents in 
Legal Proceedings. 

See^ generally, Discovery, Vol. XVIII., pp. 95 
ei eeq. 

916. Right to refuse production — Where no 
authority from master.] — On the hearing of a 
petition for adjudication of bkpey., a clerk of the 
persons against whom the adjudication was prayed, 
who stated that he had no possession of their 
books : — Held : not bound to produce them. — 
Ite Leighton & Benett (1860), 1 Cli. App. 331 ; 
suh nom. lie Leighton, Ex p. Byrne, 35 L. J. Bey. 
43, L. C. 

Av'twiniim} Mentd. lie LiilwhtT, Kjt 7). WtulOcll (1877), C 
Cb. D. :i2S. 


917. —.] — The ct. refused to grant an 

attachment against a witness for disobedience of 
an order of the district prothonotary of the Ct. of 
Pleas at Ijancaster, & of an arbitra ir, which 
required the witness txj produce before the latter 
in London a large number of books & documents 
belonging to a railway co. in Lincolnshire of which 
he was the secretary ^ solr., & which the director, 
who were no partJes to the reference, r(‘fused to 
allow him to bring. — C-rowther v. Appleby 
(1873), L. B. 9 0. P. 23 ; 43 L. J. C. P. 7 ; 38 J. P. 
24 ; 8uh nom. Crowtiieu v. Appleby, Re Sharpley, 
29 L. T. 580 ; 22 \V. it. 265. 


A nnotntio m Consd. Kerb's 
Jbiilroul (Jo., 1 K. 

SaniiK’l, [KM.'JJ ;i K. B, 70(i. 


Tionisvillo & Naslivillc 
lU.'j. Distd. r. 


918. .]--A witiK^ss who w'as the 

manager of a branch business of a money-lender, 
& in whose i)oss(*ssion certain documents w^ere 
alleged to bo relating to dealings which had taken 
place between his master & d<.‘btor, was ordered, 
under Bkpey. Act, 1883 (c. 52), s. 27, to attend 
tlu‘ ct.^ & j)roduce on subpoena the documents. 
The witness had no authority to produce the 
doeunwmts, & refused to do so : — Held : as the 
witness Wiis a mere serviint, & had no authority 
from his master to produce the documents, l/e 
could not, under the circumstances, be ordered 
to do so . — Re JIiGGs, Ex p. Leicester (1892), GO 
L. T. 296 ; 40 W. K. 432, 1). C. 


919. ■ ,] — Where an order had beei 

nujd<‘ under Foreign Tribunals Evidence Act 
18 .j0 (c. 113), for the examination of a witness & 
the i)roduction of documents by him, &; it wiu 
sought to attach him for rc*fusing to preduc^ 
material documents of which it appeared that Ik 
had possession, custody, or control only in th< 
character of servant to a master, who was not i 
paity to (he proceedings with reference to whicl 
the order was made, or before the ct. -.—Held 
an order jot attachment of the witness ought noi 
to be made, the ct. not being satisfied that th( 
production of the documents by the witness woulc 
violation of his duty to his master 
althou^i he had not been expresslv forbidden bi 
l.ifl ^^r to produce them, & had not asked A 
downed to ask for his master’s permission to do so 
- Eccles & Co. V. LOU1SVIU.E & Nashviuj 
Ratt.road Co., tl0]2] 1 K. B. i;55 ; 81 L. J. K. B 


445 ; 105 L. T. 028 ; 28 T. L. U. 07 ; 56 Sol. Jo. 
107, C. A. 

920. .] — Deft. P. was an undischarged 

bkpt., & his application for his discharge was 
opposed by the trustee & also by pltf., who was a 
largo creiditor. Deft. N. formerly acted as solr. 
for pltf. Deft. P. under the belief that pltf. had 
written letters to deft. N. which might assist in 
getting rid of pltf.’s opposition, &: in order to 
obtain the letters, caused his solrs. to serve a 
subpoena duces tecum on a clerk in the employment 
of d(dt. N. The clerk attended the ct. with the 
letters, &; left the same with deft. P., who handed 
them to his solrs., who handed them back to him 
after taking copies, which they put with the briefs 
of the counsel tlujy hod retained to appear for 
bkx)t. on his application for his discharge : — Held : 
the clerk to deft. N. had no right to hand over the 
originals of the letters to the deft. P., & the latter 
was clearly in the same position, & liable to the 
jurisdiction of the ct. restraining him from 
I)ublishmg or making use of any of the copies 
or information contained therein. — Ashburton 
(Lord) v. Pape, [1913] 2 Ch. 469 ; 82 L. J. Ch. 
527 ; 109 li. T. 381 ; 57 Sol. Jo. 644 ; sub nom. 
Ashburton (Lord) v. Nocton, 29 T. L. R. 623, 
0. A. 

921. Where servant has lien for money — 

claimed — Proceedings between master & servant.] — 
Where a solr. has been api)ointcd clerk to a local 
board with a salary, for conducting the legal as 
well as the ordinary business of the board, it was 
held by the vice-chancellor, upon an interlocutory 
motion in an action for mandamus to compel 
production of papers, that, whatever claim the 
clerk might have against the board for payment 
of costs in respect of professional services, he had 
no right, being in the relation of servant to the 
board, to refuse production of the legal papere or 
other documents claimed by the board as belonging 
to them : — Held : as such an order would prejudice 
the clerk’s lien, it could not be made before the 
trial of the action, without i)aynient into ct. of a 
sum sufiicient Uy irioet the amount claimed by the 
clerk, upon which he was to have the same lien as 
upon the papers, & the ct, ordered tliat upon that 
being done the clerk should deliver up to pltfs. 
all books & papers claimed in the action. — 
Newington Local Board v. Eldridge (1879), 
12 Ch. D. 349, C. A. 

922. Administer Interrogatories — To servant as 
to documents In his custody.] — Deft, in an action 
for libel bf'ing called upon to give discovery of 
documents made an allidavit in which he gave in 
a schedule a list of documents which he said were 
in the possession & custody of the trade union 
of which lie was general secretary, & as to which 
lie stated that he had no power to produce them as 
they belonged to the trade union. Pltf. applied for 
an order that he might be at liberty to interrogate 
deft, as to the contents of the documents scheduled 
to his allidavit : — Held : the application mu^t be 
refused, inasmuch as a person in the position of a 
servant cannot be required to answer an interro- 
gatory asking him to give the contents of docu- 
ments in the possession of his master. — ^Balfour 
V. Tillett (1913), 29 T. L. K. 332 ; 67 Sol. Jo. 
356, C. A. 


Sub-sect. 4. — ^As to Inventions by Servant. 
See Patents. 
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Sect. 2.— ON TERMINATION OF EMPLOYMENT. 

Sub-sect. 1. — Disclosure of Confidential 
Information. 

023. Duty not to disclose — Confidential infor- 
mation acquired during service.] — Whore an agent 
or clerk gets knowledge of the affairs of his 
employer, & takes copies of his books, the ct. will 
restrain liini fi-om disclosing the information so 
obtained to the injury of his employer on the 
ground of fraud. — T ippino v . Olahkk (1847), 8 
L. T. O. S. 554. 

924. .] — It is pait of the implied 

contract between the master & the servant that 
confidential information* received by a servant 
to advance his master’s business is not to be used 
to the master’s disadvantage (Bowen, L.J.). — 
Helmore V. Smith (2) (188(5), 35 Ch. D. 449 ; 56 
L. J. Ch. 145 ; 56 L. T. 72 ; 35 W. R. 157 ; 3 
T. L. 11. 139, C. A. 

A nnntatwrut Apld. Jlobl) fj. Grc'OTi (189r0. 64 L. J. Q. B. 

693. Refd. lie. Gent, Gurit-DaviH v. Harris (1892), 40 

W. U. 207. Hentd- lie Evelyn, Kx p. Gcnorul Public 

Works & Assets Co., 11894] 2 Q. B. 302 ; U. v. Davies, 

11906] 1 K. B. 32; King v. Dopson (1911), 50 i>ol. Jo. 

51 ; B. V. Daily Mail, Ex p. l^'allls\^olth (1921), 10 L. J. 

K. B. 871 

925. .J'-POBTAL V. IllNE (1888), 4 

T. B. R. 330. 

926. .] — Deft., upon completing a 

term of apprenticeship with pltfs., a firm of engine 
makers, was retained in their emijloymont as a 
paid clerk, but he ultimately left their service for 
that of another firm of cn^ne makers. Two days 
bcfoi*e leaving pltfs.’ service he compiled for liis 
own purposes, & without their knowledge or 
consent, a table of dimensions of various types 
of engines made by them, & this table he had in 
his ijosscssion when he entei^ed the service of his 
new employers, who subsequently exposed for 
sale an en^e of, it was said, dimensions corre- 
sponding to dimensions given in the table, though 
this was denied ; — Held : in compiling & retaining 
the table for his own pui^poses, deft, had committed 
an abuse of the confidence ordinarily existing 
b(»tween a clerk & his employer, or a brc^ach of 
the implied contract appaitmtly arising fi-om that 
confidence, the confidence being that a servant 
shall not use, except for the purposes of service, 
the opportunities which that service gives him of 
gaining information ; & accordingly pltfs. were 
entitled to an interim injunction restraining deft. 
fi*om publishing or communicating the table or 
its contents to any person. — Merryweatheb v , 
Mooke, [1892] 2 Ch. 518 ; 61 L. J. Ch. 505 ; 66 
L. T. 719 ; 40 W. R. 540 ; 8 T. L. R. 539 ; 36 
Sol. Jo. 488. 

-laaototioiw -Apld. Robb r. Greon (1805), 04 L. J. Q. B. 

593 : Measiiren u. MaasiiroH (1910), 79 L. J. Cb. 707. 

Reid. Lamb v. Evaas (1892), 2 R. 189. 

927. ,] — Canvassers who had been 

employed by the proprietor under agreements 
which bound them to devote themselves in a 
particular district exclusively to obtaining from 
traders advertisements to be inserted in the 
directory, & to supply the blocks & materials 
Decessaiy for producing such advertisements, 
propo^d at the expiration of their agreements 
to assist a rival publication in procuring similar 
^vertisements : — Held : they were not entitled 
to use for the purposes of any other publication 

^terials which, while in pltf.’s employment, 
they had obtained for the purpose of liis publica- 
tion.~-LAMB V. Evans, 11893] 1 Ch. 218 ; 62 L. J. 


Ch. 404 ; 68 L. T. 131 ; 41 W. R. 405 ; 9 T. L. R. 
87 ; 2 R. 189, 0. A. 

Annotations Apld. Louis v. Smcllic (1895), 73 L. T. 226 ; 
Robb V, Green, 11895] 2 Q. B. 315 ; Worthington Pumping 
Engine Co. r. Moore (1902), 19 T. L. R. 84 ; Lawrence & 
BnlUm r. Allalo, [1904] A. C. 17 ; MeoHures r. MeasurcH, 
11910] 1 CJi. 336. Consd. Ashburton v, Pape, [1913] 2 
Ch. 469. Apld. Alperton Rubber Co. r. Manning (1917), 
86 L. J. Cb. 377. Mentd. Trego v. Himt, 118951 1 Cb. 
402 ; Walter v. Lane, [1900] A. C. 539 ; London Electric 
Supply Coriui. v. WeBtinlnster Electric Supply (Jorpii. 
(1913), 11 L. G. R. 1040 ; Morria r. Saxelby, [1915] 2 Cb. 
57 ; Macmillan v. Cooper (1923), 93 L. J. 1*. C. 113. 

928. .] — Deft., being employed by 

pltf. as manager of bis business, surreptitiously 
copied from his mastt^r’s order-book a list of the 
nami'S & addresses of the customera, with the 
intention of using it for the purpose of soliciting 
orders from them after he had left pltf.’s service 

set up a similar business fin his own account. 
Subsequently, his service with pltf. Itaving 
tfirminaied, he did so use tlie list : — Held : it 
was an implied term of the contract of service that 
deft, would observe good faith towards his master 
during the existence of the confidential relation 
between them, & deft.’s conduct was a breach of 
that contract in respect of which pltf. was entitled 
to damages & an injunction. — Robb v. Green, 
[1895] 2 Q. B. 315 j 64 L. J. Q. B. 593 ; 73 L. T. 
15 ; 59 J P. 695 ; 44 W. R. 25 ; 11 T. L. R. 517 ; 
39 Sol. Jo. 653 ; 14 R. 580, C. A. 

Amwiations —Apld. Woribingtoii Pumping Engine Co. «. 
Mooit) (1902), 19 T. L. R. 84. Consd. Kireiiner v. Griibau. 
11909] 1 Ch. 413. Apld. Measures v. Measiiirs, 11910 j 
J Glu 336 ; Amber Size &. Chemical Co. v. Menzel, [19131 
2 Ch. 239. Refd. Louis v. Siiiellie (1895), 73 L. T. 226 ; 
Barr v. Craven (1903), 89 L, T. 574. Mentd. London 
Eieotrlo Supply Corim. & Westminster Electric Supply 
Corpn. (1913), 11 L. G. R. 1046. 

929. .] — Louis v, Smellir, No. 911, 

poftL 

930. .] — The law is that a person 

in the employment of another can make use of 
any information he obtains except such as is 
confidential (Chitty, J.). — National Telephone 
Co., Ltd. v. Annand (1890), 40 Sol. Jo. 741. 

931. .] — By an agreement in writing 

dated Jime 30, 1905, deft., a German subject, 
agreed with pltfs., a Leipzig firm, to «act as their 
representative in the United Kingdom ; to devote 
all his activity & industry exclusively to the sale 
of their goods ; not to divulge any business matters 
to any one ; & under a money penalty to remain 
in his position & not to give notice before July 1, 
1910, to be three months* notice if then ^ven. 
The parties agieed to submit themselves in all 
cases of dispute to the exclusive jurisdiction of the 
l.ieipzig Cts. & tf) the exclusive applicability of tlie 
German la w. After the expiration of three months’ 
previous notice to determine the agrooment, deft, 
left pltf.’s employment on May 1, 1908, & entered 
the service of a rival English firm. Pltfs. then 
issued the writ in this action for injunction 
otiier relief. Deft, entered a conditional appear- 
ance & applied by summons to stay proceedings 
on the ground that the disi)ut(is should be referred 
to the Leipzig Ct. : — Held : pltfs. were not entitled 
to the injunction asked, on the ground that tho 
existence of any implied contract on the part of 
an employee after the determination of his service 
not to divulge information acquired during it 
necessarily involved the construction of tho written 
contract which the ct. was precluded from 
construing by the express agreement of tho parties, 

& therefore, no cause had been shown why the 


PART VIII. SECT. 2, SUB-SECT. 1. 
923 1. tQ disdoae — Conji 

i^ornudion acquired durin 
person who had bee 
asent of a fnendly society was no 


outitled, after he liad left the socioty’s 
service, to give written lists of the 
inenibers of the society to tho olllcials 
of a rival society. — L iverpool Vic- 
toria Lkoal Fkikndly Society v. 


louSTOX (1900), 3 F. (CJt. of ScflF.) 

2.— SCOT. 

923 il. .H Nkal Brothers 

. Wbioht (Man.), [1923] 4 D. L. H. 
98 ; [1923] 3 VV. W. R. 1108.— CAN. 
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Sect, 2, — On iermination of emphymeni : Sub-sects. 

1 & Sect. 3 : Sub-sects. 1 cfc 2. Sects. 4 cfc 5. 

PaH IX. Sect. }.] 

parties should not bo held to their agreement to 
refer all disputes to the Ixdpzig Ct., & an order 
must be made on the summons staying proceedings 
in the action. — K irchneii & Co. v. Cruban, 
[1009] 1 Ch. 413 ; 78 L. J. Ch. 117 ; 00 L. T. 
032 ; 53 Sol. Jo. 161. 

AnnftiaiionH : — Mentd. The Cap Blanco, flD]31 1*. 130; 

L. C. & D. Ry. & S. E. & C. Ity.’H Muiin(?iug Coniinittco %\ 

Spicre & Pond (1916), 32 T. L. 11. 493 ; Morlimcr r. 

Beckett. 119201 1 Ch. .571 ; Propperity v. Idoyda Bunk 

(1923), 39 T. L. U. 372. 

932. .] — Pltf. CO. who manufactured 

& dealt in a furnitures polish under the name of 
“ Liquid Veneer ” bi-ouglit an action against 
three persons wlio had been in their employ & 
another person & a co. called tiie EUvec co., which 
the three persons had formed for the purpose of 
manufacturing & dealing in furniture polish under 
the name of “ Elve,” derived fi*om the initial 
letters of liquid veneer. Pltfs. claimed, stated 
shortly, to rt'stralii defts. from divulging^ pltfs.’ 
secret process of manufacturing Liquid Veneer ; 
& from manufacturing “ Elve ” or any other 
substance . in accordance with that process or 
using confidential infoimation, Ao fi’om .selling 
or dealing in any polish not of the manufacture 
or merchandise of pltfs. as & for jdtfs. in bottles, 
boxes or wrappers, which wei\* a coloui blc imita- 
tion of pltfs. fiom repres(*nting in any way that 
pltfs. hfid C(^ased to sell their Liquid Ven<‘(»r & had 
gone, or were intending to go out of business. Pltfs. 
moved for an interlocutory injunction : — Held: th(; 
case wan one of grossest fraud, <fc interlocutory 
injunctions grantc*d against all (h*fts. — J jquld 
Venekr Co., Ltd. v. Scori’ (1012), 20 If. P. C. 039. 

983. .] — An ex-servant who has been 

confident ially employed in the manufacturi* of an 
article under a seen.'t process is under an implied 
obligation to Jiis lat<‘ masUu' not to us(? or disclose 
any knowledge or infoiTuation as to tlial si'cret 
process acquired by him during liis emidoyment. 
This principle ajiplios to information acquired 
& w^tained in tluj servant’s mi'inoi y as well as to 
information committed U) writing h (existing in a 
tangible form.—AMBER Size Ac CiiemicatJ Co,, 
Ltd. V. Menzel, 119131 2 Ch. 239 ; 82 L. ,1. Ch. 
673 ; 109 L. T. 520 ; 29 T. L. R. 690 ; 57 Sol. Jo. 
627 ; 30 It. P. C. 433. 

Aimutadoh : — Refd. Alpcrlon Ilubljor Co. r. Claiming (1917), 

SK (Jh. :;77. 

934. .] — A servant in a confidential 

position who has expressly or impliedly contracted 
that lie will not disclose his muster’s secrets can 
be restrained from so doing. 

The works manager of a co. manufacturing 
rubber goods rubber compounds was intrusted 
with the care of a book of formula! of secret 
processes for the purpose of carrying out liis duties. 
On leaving the co.’s employment he took this 
book away with him, & shoi-tiy afterwards entered 
the employment of a rival co. It was ordered 
that he should deliver up the book of formulcc, & 
all copies or extracts therefrom, to the co. — 
Abperton Rubber Co. v. Manning (1917), 80 
L. J. Ch. 377 ; 116L. T. 499; 33 T. L. R. 205. 

985. Information must be conOdentlahl— 
National Telephone Co., Ltd. v. Annand, No. 
930, ante. 

See, further, Injunction, Vol. XXVIll., pp. 470 
et seq. 


Warranty by master against disclosure .] — See 

No. 952, post. 


Sub-sect. 2. — Competition in Business. 

As to agi*ecments in restraint of trade generally, 
see Trade & Trade Unions. 

936. Competition permitted during service.]— 
A solr.’s clerk, employed at a yearly salary, & who 
was allowed at the same time to keep his name up 
at a separate house in the same town as liis 
c‘mployer & practice for himself, having had 
disputes with his employer, suddenly left him 
without notice, & set up entirely for himself at 
the house he had been in the habit of using as his 
o9ic(‘. A motion to restrain him from so practising 
was, under the circumstances, refused. — S hepherd 
V. Neve (1871), 22 W. R. 725. 

937. Service terminated by servant in breach of 
contract.] — Where in breach of an agreement by 
deft, to serve pltf. for fourteen years as manager 
of his business, which agi*eemcnt contained no 
express negative covenants, deft, left jjltf., & 
engaged in similar business a few doors off — 
Held : the (!t. had the power to grant an in- 
junction hut the i)OW"er was discretionary, & the 
case was not one for its exercise, — Jackson v, 
Ahtley (1883), 1 Cab. & El. 181. 

938. Person employed under order off court.] — 
Re Irish, Irish v. Irish (1888), 40 Ch. D. 49; 

58 L. J. Ch. 279 ; 60 L. T. 224 ; 37 W. R. 231 ; 
5 1'. li. R. 39. 

Aunotalion Robb r. Groon, 118951 2 0. B. 1. 

939. Right to solicit master’s customers.] — 
A s(!rvant is entitled, when he leaves his employ- 
ment, to carry on a business of the same character 
as bis former employer’s & to obtain the custom 
of liis former employer’s customers, & to use 
trade wrappers & otlier trade paper’s, notwith- 
standing that his former employer does so, & to 
emi)loy tlie same printer ; but in exercising these 
rights it is rspeci^y incumbent upon him to do 
so in such a manner as not to represent that his 
business Sc goods are the business & goods of his 
forriKjr master ; Sc if lie does so represent, an 
injunction will he granted to restrain him from so 
doing. — Hart v. Colley (1890), as reported in 

59 L. J. Ch. 355 ; 6 T. L. R. 216. 

940. Right to carry on business of same 
character — As of former employer.] — Hart v. 
Colley, No. 939, ante. 

941. .] — The good faith which 

exists between an employer Sc those in his employ 
renders it illegal, even in the absence of any 
stipulation to the contrary, for the persons so 
employed to make use after the termination of the 
employment of any materials or any information 
acquired by them while they were in that con- 
fidential relationslilp ; & the ct. will grant eSb 

injunction to restrain such use, in addition to 
awarding damages. 

Deft, was entitled to set up in business in the 
absence of a covenant [not to set up in business 
in opposition to his master] in rivalry with his 
lat-e employer (Lindley, L.J.). — Louis r. Smeijje 
(1895), 73 L. T. 226 ; 11 T. L. R. 615 ; 39 Sol. Jo. 
654, C. A. 

Annotation: — Refd. Robb v. Green (1895), 64 L. J. Q. B. 


PART VIII. SECT. 2, SUB-SECT. 2. 

1 S cmplot/j^j Continues. h-IcK Dklivkby Co. v. Peers & Camfrell, [19261 

1 D. L. R. 1176 ; 1 W. W. it. oUo ; Jo B. U. R, 445.— CAN, 


Part IX. — ^Liability op Master to Third Persons. 


123 


Sect. 8.— CRIMINAL LIABILITY. 

Sub-sect. 1. — ^Breach of Contract Amounting 
TO Criminal Offence. 

See Criminal Law, Vol. XV., pp. 765 et aeq . ; 
Conspiracy & Protection of Property Act, 1875 
(c. 86). 


Sub-sect. 2. — Offences Committed in 
Course op Employment. 

Note. — The references in ihia anb-aection are 
to pages & numbers in Criminal Law, Vol. XV. | 

Burglary.]— p. 051, Nos. 10,655-10,658. 

Embezzlement.] — See pp. 921 et seq. 

False pretences.] — See p. 081, Nos. 10,980, 
10,900. 

Falsification of accounts.] — See pp. 940, 941, 
Nos. 10,357-10,362. 

Forgery.] — See pp. 1041 et seq. 

Certificates of character.] — See pp. 1005, 

1066, Nos. 12,052-12,061. 

Fraudulent conversion.] — See p. 937, Nos. 10,328- 
10,333. 

Larceny.] — See pp. 887, 888, 890-893, 912- 
914, Nos. 9747-0750, 9769-9809, 10,036-10,038, 
10,068-10,062. 

Malicious damage to property.] — See p. 1041, 
Nos. 11,734, 11,735. 


Offences relating to trade.] — See pp. 762 et seq . ; 
Hosiery Act, 1843 (c. 40) ; Frauds by Workmen 
Act, 1777 (c. 66) ; Mines, &, generally, Trade & 
Trade Unions. 


Sect. 4.— LIABILITIES TO THIRD PERSONS. 
See Part XI., post. 


Sect. 5.— INDEMNITY TO BUSTER. 


941a. Servant’s negligence— Master liable to third 
party — Servant liable to master.] — Jarvis v. 
Uayes (1738), 2 Sira. 1083 ; 93 E. B. 1047. 

As to cviclernH*, see, now, 6 & 7 Viet. c. 85. 

941b. .J — Fraser v. Marsh 

(1817), 2 Stark. 11, N. P. 

941c. .1 — Green v. New River 

Co. (1792), 4 Town Rep. 589 ; 100 10. R. 1192. 
Annotations: — Mentd. Morish v. Foote (1818). 2 Moore, C. P. 
608 ; Tiioinaa v. Pearso (1818), 5 Price, 649. 


941 d. .] — PiiiTCTiAUD V . Hitch- 

cock (1843), 6 Man. & G. 151 ; 0 Scott, N. R. 851 ; 
12 L. J. C. P. 322 ; 1 L. T. O. S. 79 ; 131 E. R. 844. 


Annotations:— Wejlt A. Aiken v. Short (1850), 1 H. & N. 210 » 
Newington v. Levy ( 1 870). L. R. 6 C. P. 007 ; Petty v. Cooke 
(1871). L. R. 6Q. H. 790. 


Part IX. — Liability of Master to Third Persons. 


Sect. 1.— IN GENERAL. 

942. Liability of master.]— Boson v. Sandford, 
No. 964, post. 

943. Acts done by authority.] — A mer- 

chant consigned jewels to his factor to sell ; the 
factor procured an agent to dispose of them, & 
received from him the net proceeds of the sale. 
The purchascT afterwards discovering that the 
jewels were counterfeit, arrested the agent, & 
recovered back the purchase-money. An action 
would not lie by the agent against the merchant, 
although the agent was ignorant of the fraud when 
he made the sale, especially if the Jury did not 
find that the merchant directed the factor to 
employ the ^ent, or ordertxl liim to conceal the 
fact of the jewels being counterfeit. — Southern 
V. How (1618), Cro. Jac. 468; J. Bridg. 125; 
Poph. 143 ; 2 lioU. Rep. 20 : 79 E. R. 400. 
AnTwtations :-~1llentA. Blaiielmid v. Hill (1742), 2 Atk. 484 ; 

Grylls V. DavicH (1831), 2 B. & Ad. 614 ; CrawBiuiy v. 

Thompson (1842), 4 Man. & G. 357 ; Burgress v. Burgoss 

(1853), 3 Do G. M. & G. 896 ; Hall v. Barrows (1863), 8 

h. T. 227 ; Hirst u. Denham (1872). L. 11. 14 Eq. 542. 

944. .] — Master liable for the neglect 

of his servant, not the wilful wrong. — Jones v. 
Hart (1698), 2 Salk. 441 ; Holt, K. B. 642 ; 01 
B. R. 382 ; afab nom. Anon., 1 Ld. Raym. 739. 

945. ,] — Act of a servant binds not 

his master, unless he acts by authority of his 
master, or he consents. — ^Ward v. Evans (1704), 


2 Salk. 442 ; 1 Com. 138 ; Holt, K. B. 120 ; 2 
Ld. Raym. 928 ; 6 Mod. Rep, 36 ; 91 B. R. 383. 
Amwiations : — Refd. Thorold v. Smith (1706), Holt, K. B. 
•162 ; Nickson v. Brohau (1713), 10 Mod. Rep. 109. 
Mentd. Smith v. Wilson (1738), Andr. 187 ; Grant v. 
Vangliaii (J764). 3 Burr. 1516; Matlock v. Harris (1789), 
3 Term Kep. 174 ; Hennings v. Rothschild (1827), 4 
Bing. 315 ; Niclioll r. Thomns (IS.'jO), 2 Rob. Eccl. 157. 


940. .I — In an action against the 

Bast India Co, by the holder of a forged imitation 
of one of their promissory notes issued by the 
Governor General in Council at Calcutta : — Held : 
the co, were not bound by the actoowlodgment 
of it as genuine by a clerk in their Accountant 
General's oflice, who was authorised by the 
Accountant General to compare all such notes 
with the register, but not authorised to cei-tify 
their genuineness, althougli it appeared that it 
was his practice to do so. — ^B ank op Bengal v. 
East India Co. (1834), 2 Knapp, 215 ; 12 B. K. 
47S P C 

947.’ — ,] — The rule of liability, & ite 

reason, I take to bo this ; I am liable for what is 
done for me & under my orders by the man I 
employ, for I may turn him off from that employ 
when I please ; & the reason that I am liable is 
this, that by employing him I set the whole thing 
in motion ; & what he does, being done for my 
benefit & under my direction, I am responsible 
for the consequences of it (Loud Brougham). — 


PART IX. SECT. 1. 

948 i. LiabUUy of matter — Acts done 
oy auihftrUv .] — Ferouson' v. Faib- 
oniLD (1892), 1 Terr. L. R. 329.— CAN. 

943 ii. .] — Deft., owned a 

.^bere he kept horses mules. 
When they were not required for the 
piloses of his other business. The 
action was brought to recover the 
prioe of a stallion which had, pltf. 


alleged, boon purchased for deft, liv 
the man who had charge of the raijch 
for deft. -.—/Aid .• express authority 
to purcliaso was not made out, «: 
though ranching operations were im- 
portant, they wore only incidental to 
the mala enterprise of deft., & there- 
fore that there was no implied autho- 
rity in the servant to pled^ the credit 
of his master to such a large amoiint, 
Sc to bind the master to a purchase 


of such a special nature. — Stout v, 
Kenny (1915), 30 W. L. R. 618.— 

CAN. 

943 iii, .] — ^Pagr 0. Great 

Northern Ry. Co. (1868), I. R. 2 
C. L. 228.— IR. 

943 jv .]— Mortimer v. 

Hamilton (1868), 7 (Ct. of 

Sees.) 158 ; 41 Sc. Jur. 86.— SCOT. 
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Master and Servant. 


Sect. 1. — In general. Sect. 2: Sub-aeda. 1&2,A. 

(a) «fc (6), B., C. & D. Seel. 3 ; Svh-aed. 1 .] 
Duncan «. Findlateb (1830), 6 Cl. & Fin. 894 ; 
Macl. &, Rob. 911 •, 7 B. B. 934, H. L. 

Annotationa : — Refd. Mersey l)o(;k8 Tinsteun v. Gibbs (1866), 
11 H. L. C^. 687. Mentd. Tbomson v. Mitchell (1840), 
7 Cl. & Fin, 664 ; FcnjuHon v, Klnnonll ( i 842), !> Cl. & Fin. 
251 ; Heriot’8 Hospital v, Koss (1846), 12 a. & Fin. 507 ; 
Bninton v. ForrcBt, Edinburgh City «. Edinburgh (Lord 
Provost) (1849), 14 L. T. O. S. 121 ; Edwards v. Lowndes 
(1852), 1 E. & B. 81 ; Scott v. Manchester Corpn. (1857). 
29 L. T. O. S. 233 ; Buck v. WilllaniH (1858), 3 11. & N. 
308 ; Southampton & Itchin Bridge Co. v. Southhampton 
L. B. (1858), 8 E. & B. 801 ; ITolliday v. St. Leonard’s 
Shoreditch Vestry (1801), 11 C. B. N. S. 192 ; Brownlow 
V. Metropolitan Board of Works & Aird (1804), 16 C. B. 
N. S. 646 ; Coo V. Wise (1804), 5 I\. & S. 440 ; Ohrby r. 
Itydo Coinrs. (1804), 5 B. & S. 743 ; Tobin e. It. (1804), 
10 C. B. N. S. 310 ; llanls v. G. W. By. (1870), 1 Q. B. IX 
615 ; Jackson v. Watson, [1909] 2 K. B. 193. 

948 . Acts ratified.] — Wahd v. Uvans, No. 

945, ante. 


Sect. 2.— IN CONTRACT. 


Sub-sect. 1. — In General. 


949. Money borrowed by servant — Usually em- 
ployed in such capacity.]— Debt lies against a 
master for money borrowed by his servant. 

If a servant usually employed to p.awn goods 
for bis master or to borrow money for him, 
borrow of me or pawn bis masU'r’s gooi. -i with me 
for money, I shall maintain debt against tlui 
master thereupon (Dolt, C.J.). — Anon. (1701), 
12 Mod. llep. 504 ; 88 E. Jl. 1522. 

950. Expenses for servants* livery — Part ex- 
changed for plain clothes.] — (1) A. ordcix^d of 13. 
two suits of livery a year for her coachman ; B. 
supplied one suit of livery, <fc at the desire of the 
coacljman supplied plain clotlies instead of the 
other : — Held : B. could only recover from A. the 
price of the livery actually supplied. 

(2) B. had, on a previous bill delivered, been 
paid for a livery suit which he had furnisliod & 
immediately taken back from the eojicJiman ; — 
JJeld : A. was entitled to be allowed the amount 
j)aid for this suit on a plea of sel-oll for money 
had & recfdved pleaded in an action for the amount 
of a subsequent account for clothes. 

(2) The practice of servants exchanging their 
liveries for plain cloih<*s is a species of fraud on 
the master. If a inast-cr thinks it right that his 
servant should have two suits of livery in tlie 
year, it is tlie duty of the servant to wear such 
livery (Lord Abivgek, O.B.). — Hunter v, Berke- 
ley (Countess) (183C), 7 C. & B. 413, N. P. 

951. Set-oil of previous payment — Under 

contract varied without knowledge.]— Hunter r. 
Berkeley (Countess), No. 050, an/a. 

962. Private inquiry agent — Warranty of 
secrecy — Whether implied.] — Although it is 
essential to the i»i*opt*r conduct of tlie business of 
a private inquiry agent that it should be conducted 
with secrecy, a person carrying on such a business 
does not impliedly warrant to his clients, that tlie 
servants employed by him in it will not, after they 
have left his service, disclose to the client’s 
prejudice information acquired by them in the 
service. 


Qu. ; whether any such warranty is to be impliec 
with respect to disclosure made by a Bcrvanl 
while still in the service. — Easton v, Hitchcock 
L1912] 1 K. B. 686 ; 81 L. J. K. B. 395 ; 10(5 L. T 
120 ; 28 T. L. li, 208 ; 60 Sol. Jo. 254, D. C. 

Payment to servant — To discharge debt for goodi 


bought on master’s credit .] — See Agency, Vol. I., 
p. 682, Nos. 2214-2210. 

Admissions made by servant.]— A gency, 
Vol. I., pp. 005 ei seq. 


Sub-sect. 2. — ^Authority of Servant. 

A . Particular Clasaea of Servant. 

(a) Agenta, 

Note. — The referencea in ihia aidb-aection are to 
Agency, Vol. I, 

Authority to do necessary & incidental acts.] — 

See pp. 307 et aeq. 

Authority in regard to bills of exchange & other 
negotiable instruments.] — See pp. 309 et aeq. 

Authority to borrow.]— See pp. 310 et aeq. 

Authority to contract.] — See pp. 319 ei aeq. 

Authority to receive tender.]— iS’cc pp. 324, 325. 

Authority in connection with letting of land.] — 
See pp. 325 et aeq. 

Authority to purchase.] — See pp. 346 et aeq. 

Authority to pledge credit.]— See pp. 352 et aeq. 

Authority to receive payment.] — See pp. 361 
et aeq. 

Authority to make payment.] — See pp. 370 et aeq. 

Authority to sell.] — See pp. 373 et aeq. 

Authority to warrant.] — See pp. 380 el aeq. 

Authority in respect of other matters.]-* See 
pp. 382 et aeq. 

Proof of authority.] — See pp. 386 et aeq. 

Delegation of authority.] See pp. 387 et aeq. 

Ratification.] — See pp. 396 el acq. 

(&) Other Clasaea, 

Insurance agents.] — See Insurance, Vol. XXIX., 
pp. 55 et aeq. 

Master of ship.] — See Shipping. 

Secretary of company.] — See Companies, Vol. 
JX., pp. 530, 541, 542, Nos. 3547-3549, 3501-3564, 
:5ri67-3575. 

Servants of banks.] — See Bankers, Vol. III., 
pp. 1 59 et aeq. 

Servants of carriers.] — See C^arrikrs, Vol. VIll., 
pp. 16, 30, 46, Nos. 73, 168-171, 290, 291. 

B, When Authority Implied. 

See, generally. Agency, Vol. 1., pp. 307 ei aeq. 

953. Custom of trade.] — T horold v. Smith 
(1700), Holt*^ K. B. 402 ; 11 Mod. Kcp. 87 ; 90 
E. R. 1155. 

Anmitationa .•—'Retd. Nlckaon r. Brolian (1713), 10 Moil. 

Bnj). 109. Mantd. Wllliaimi v. EvariH (1806), L. B. 1 

Q. B. 252. 

954. Sale on credit.] — N orth v, Jackson 

(1859), 2F. &P. 198, N. P. 

Annotation : — Montd. Noran v. Pitt (1873), 21 W. R. 525. 

Sec, generally, Custom & Usages, Vol. XVII., 
pp. 39 el aeq. 

955. Servant held out as having authority.] — 
If a master send a clerk, who has the general 
management of his cash concerns, with a note to 
a banker to rtjceive the money, & the servant, 
instead of so doing, gets another pei'son to give 
him a draft upon the banker for it, & the ba^er 
fails before the draft is presented, the master is 
liable for the loss. 

A servant by transacting affairs for his master 
does thereby derive a general authority & credit 
from him (qier Cur.). — Nickson v. Brohan (1712), 
10 Mod. Rep. 109 ; 88 E. R. 649. 

95e, .j — P alethorp V. Furnish (1783), 2 

Esp. 611, n., N. P. 


948 i. Acta rotiyicd.]— M cKay v, Botoford (1863), 5 All. 550.— CAN. 
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957 . Authority to buy on credit on previous 

occasions*] — Deft., a linen draper in Yorkshire, 
had in several instances employed A., a.s his agent, 
to pm^hase on credit goods of pltfs., linen drapers 
in ^ndon. A. without the authority of deft., 
orders goods in his name to be sent by the usual 
conveyance, & intercepts them to liis own i^e : — 
Held : deft, is liable for such goods, he liaving by 
previous dealings authorised pltfs. to treat A. as 
his agent. — T odd v. Eobinson (1825), Ey. & M. 
217, N. P. 

AnnotaLion : — Mentd. Ba Acramoii, Bx ji, Bushell (1R44), 3 

Mont. D. & Do G. 615. 

958. Housekeeper.] — A baker delivered 

bread from week to week, & was paid many sums 
by the housekeeper of his customer, & receipted 
weekly bills for a period of time subsequent to 
a time for which the housekeeper had not paid 
him. In an action by liim to i*ecover from his 
customer the amount of the unpaid bills : — Held : 
the question of negligence was not raised, & pltf. 
was entitled to the verdict, as deft, did not prove 
that lie had given the housekeeper money for the 
jiurpose of paying the bills in question. — Miller 
V. Hamilton (1832), 5 C. & P. 433, N. P. 

959. Secretary of company.] Pltf. 

brought his action for goods supplied in 18rt0 to a 
mining co. conducted on tiie cost book principle, 
of which CO. deft, was a shai*eholder. The last 
cluinge of partners was in Dec. 1805. To prove 
his claim, pltf. proved an order by the pm*ser to 
supply goods, gave general evidence of supply, &; 
put in evidence accounts specifying the amount 
sujiplied, submitted by the purser txj & passed by 
the managing committee of the co. It appearod 
also that payments had been made in 1860, which 
pltf. luul appropriated to a debt incurred before 
Dec. 1865 : — Held : (1) there was evidence of the 
amount supplied ; (2) pltf. was justified in his 
appropriation. — Gkake v, Jackson (1867), 36 
L.J.G. P.108; 15L.T. 509; 15 W. E. 338. 

C. Hevocaiion of A%dhor\iy, 

960. Servant with authority to pledge credit — 
Order to servant.] — Although, whero a servant 
has once been held out by his master as having 
authority to pledge his crodit, that authority 
cannot be witlidrawn merely by orders to the 
servant, but there must be notice to the tradesman ; 
yet, without express evidence of actual notice, 
there may be evidence from all the circumstances ; 
as, lapse of time, the not sending in accounts, etc. ; 
from wliich it may be inferred tliat the tradesman 
must have known that there was no such authority, 
& that he did not contract on the credit of the 
master. — Stavely v. Uzielli (1860), 2 F. F. 
30. 

961. Notice to third party — Necessity for 

express notice — Inference from circumstances.]— 
Stavely v, Uzielli, No. 900, arde. 

Notice to third party.] — Sec, also, Agency, VoI. 
I., p. 618, Nos. 2444, 2447, 

D. Other Cases. 

See, generally. Agency, Vol. I., pp. 295 d seq. 

962. Authority to pass property.] — A., on 
^half of himself Sc certain other persons, resident 
m Scotland, his constituents, by deed engaged 
H. & C. to act as agents & managers in New South 
M tues, empowering them to purchase sheep, cattle 
« land, on behalf of A. Sc Ids constituents, for 
which purpose certain sums were remitted to the 


colony, to be invested for them & placed to their 
individual interest, & the proceeds of the stock, 
etc., were to bo remitted to their respective 
credits. B. Sc C. were to receive for their trouble 
Sc expense one-third of the proceeds of the stock. 
With the money renutted B. Sc C. bought stock 
& lands & conducted the establishment in the 
colony in their own name. B. & C. afterwards 
became embarrassed Sc contracted liabilities in 
the management of the property, & drew bills on 
A. on account of the establishment, which bills 
were indorsed by D. & other parties in the colony ; 
these bills being dishonoured & B. & 0. being 
pressed by the indorsees, executed a deed of 
assignment Sc conveyed the whole of the trust 
property, Sc some property of thf3ir own, to D., for 
himself Sc the other indorsees. D. had notice of the 
deed appointing B. & C. agents Sc managers Sc that 
there wtis no authority on the part of B. & C. to 
draw bills on behalf of their constituents, which 
could personally bind them. Upon a bill filed 
by A., & his constituents against B., (’. Sc D., to 
set ai^dde the deed of assignment, as fraudulent Sc 
void Sc for an account, the Supreme (Jt. at Sydney 
held, that pltfs. were not entitled in equity to 
relief, & that their remedy was to sue D. at law : — 
Held : under the circumstances, B. Sc C. liad, 
as such agents & manageis, authority to dispose 
of the property entrusted to them, in discharge 
of the debts incurrtid by them on behalf of A., 
Sc his constituents, in the management of such 
property, Sc the deed of assignment wjis valid as 
against A. Sc his constituents, to the extent of 
subjecting such joint property to the payment of 
the debts Sc liabilities contracted, but null & void 
as to the residue. Sc an account directed to be taken 
in the ct. below, of such debts Sc liabilities. — Bute 
(Marchioness) v. Mason, Ex p. Heard (1849), 7 
Moo. P. C. 0. 1 ; 13 H. E. 779, P. C. 

963. Authority to give receipt — Solicitor's clerk.] 
— ^If an attorney's clerk give a receipt for money 
on account to a different person from that to whom 
he gives credit, to enable such person to deceive 
others, such acjt of the clerk will not affect the 
master’s light to recover the remainder against 
such person, though, if the attorney had done it 
himself, it would be good ground of nonsuit. — 
Williams v, Goodwin (1826), 2 i’. Sc P. 257 ; 11 
Moore, C. P. 342 ; 4 D. J. O. H. G. P. 141. 


Sect. 3. — ^IN TORT. 

Sub-sect. 1.— In General. 

See, generally. Agency, Vol. 1., pp. 594 el seq . ; 
Tort. 

964. General rule — Master liable.] — Whoever 
employs another is answerable for him Sc under- 
takes for his care to all that make use of him 
(Holt, C.J.). — ^Boson v. Sandford (1689), as 
reported in 2 Salk. 440 ; 91 B. E. 382 ; subsequent 
proceedings (1690), 1 Show. 101. 

Annatatirms : — Apld. Laugher r. Pointer (1826), 6 B. & O. 
547. Refd. Blaikio r. SU^mhridgiJ (1809), 6 C. B. N. 8. 
894. Mentd. B.^uchor v. Lawwori (1735), Lee iemp. Hard. 
194 ; Abbot v. Smith (1774), 2 Wm. Bl. 947 ; MitchcU i’. 
Tarbutt (1794), 5 Term Itep. 619; Govett t?. Iladnidgo 
(1802), 3 East, 62; Powell v. Layton (1806), 2 Bps. Ac 
\\ N. R. 365 ; Max v. Roberts (1807), 2 Bos. & P. N. R. 
454 ; Corbett v. Paokington (1827), 6 B. & C. ^8 ; Alton 
V. Mid. Ry. (1865), 19 C. B. N. S. 213 ; KendaU v. 
Hamilton (1879), 4 App. Cas. 604. 

965. — .] — Gregory r. Piper, No. 1155, 

post. 



third parties by ids servant provided 
that the act is done on his behalf Sc 
with the intention of serving bis pur- 


pose.— I swar CnUNDER Saotra V. 
Satish Ohundke Giw (1902), h b. R. 
30 Calc. 207 ; 7 0. W. N. 126.— IND 
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8ed, 3 . — In tort: Sub-aecta. 1 cfi: 2, C., D., 

F., G., JET, A I, ; auh-aecla. 3 <£: 4, A.] 

966. .] — The master is responsible 

lor the acts of his servant (Pabke, B.). — Quarman 
V. Burnett (1840), 6 M. & W. 499 ; 9 L. J. Ex. 
308; 4Jur. 969; 151 E. B. 609. 

AnruMiona : — Apld* Milligan v. Wedge (1840), 12 Ad. & El. 
737. Hapson v. Cubitt (1842), 9 M. &; W. 710. Difltd. 
Martin v. Temperley a843), 4 Q. B. 298. Apld. Burgesa 
V. Gray (1845), 1 C. B. 578. Consd. The Eden (1840). 4 
Notes of Gases 400 ; Reedio r. L. & N. W. Ry., Hobbit 
V, Same (1849), 4 Ezch. 244 ; Morsey Bocks Trustees v, 
Gibbs (1866), L. R. 1 H. L. 93. Apld. Jones o. Liverpool 
Coi-pn. (1885). 14 Q. B. D. 890 ; The Nlobe (1888), 13 
P. D. 56. Apprvd. Mills V. Armstrong, The Bernina 
(1888), 13 App. Cm. 1. Distd. Donovan r. Laing, Wharton 
& Down Construction Syndic-ato, [1893] 1 Q. B. 629. 
Consd. Jones v. Scullard, [1898] 2 Q. B. 66.4. Apld. 
S.S. Devonshire v. Barge Lo^io, [1912] A. C. 63d. Bafd. 
McLaughlin v, Piyor (1812), 4 Man. & G. 48 ; Allen v. 
Hayv’ord (1845), f Q. B. 900 ; Rich v. Basterfleld (1847), 
4 C. B. 783 ; Machu v. L. & S. W. Uy. (1848), 2 Exch. 
415 ; R. V. Hey (1849), 2 Car. & Kir. 083 ; Gayfonl «. 
Nicholls (1854), 2 C. L. R. 1066 ; Holmes v. Onion (1857), 
2 C. B. N. S. 790 ; Balyell v. Tyi-cr (1858), E. B. & E. 
809 ; Blnikle v. Slembpfdge (1859), 0 C. B. N. S. 804 ; 
Tobin V. Jt. (1864), 16 C. B. N. fi. 310 ; Williams v. Jones 
(1865), 3 H. &; C. 602 ; Omoa Coal & Iron Co. v. Huntley 
(1877), 2 C. P. D. 464 ; River Wear Comm. v. Adamson 
(1877), 2 App. Cos. 743 ; Dalton v. Angus (1881), 6 App. 
Cus. 740 ; Spaigh*^^ v. Todeastle (1881), 6 App. Gas. 217 ; 
Hughes v.l'orci void 883), 8 App. Gas. 443 ; The European 
(1885), 10 P. D. 00 ; The Tasinania (1888), 13 P. D. 110 ; 
The Quickstep (1800). 15 P. D. 106; Hardakcr v. Idle 
District Council. 118961 1 (). B. 335; Dewar u. Tasker 
(1906), 95 L. T. 87 ; Robinson v. Bcaconshcld H. C., 
11911J 2 Cb. 188: Padburj” v. Holliday & Greenwood 
(1912), 28 T. L. 1’. 494 ; Poulsou v. Jarvis (1919), 80 
L. J. K. B. 305 : Jefferson n. Derbyshire Farmers, [1021] 
2 K. B. 281. Mentd. Thomas v. Rhyimiey Hy. (1870), 
L. R. 6 Q. B. 226: White v. Jameson (1874), L. \l. 18 Eq. 
303 ; Phlllii’s 1 ’. Britannia Hygienic Laundry C<»., [1923] 
1 K. B. .530 ; Ilford H. D. G. v. Beal, |1925J 1 K. B. 671 ; 
I*arkcri?. Miller (1926), 42 T. Ju R. 408. 

987 , Act done by express or Implied 

authority.] — Jones v. Hart (1098), as ropoitcd in 
Holt, K. B. 042 ; 90 E. K. 1255. 

968. — .] — The general rule is 

that a master is not liable for the toitious act of 
his servant, unless tiiat act be done (dthor by an 
authority, express or implied, given him for that 
purpose by the master (Pollock, O.B.). — Bok 
Birkenhead, LANCfASHimc & CiiEstimR JuNcmoN 
Ry. Co. (1851), 7 Exch. 3(5; 0 Ry. A Can. Caa. 
795 ; 21 L. J. Ex. 9 ; 155 E. R. 846. 

Amiotationfi : — Distd. Goff r. G. N. Ry. U801), 3 K. & E. 672. 

Consd. Bonk of Now youth Wales v. Owston (1879), 4 App. 
(Jus. 270. Befd. yeymour v. Greenwood (1861), 6 H. & N. 
359; Alien V. L. & y. W. Ky. (1870), 19 W. 11. 127; 
Mooiv V. Met. Ry. (1872), 42 L J. Q. B. 23. 

969. Distinguished from liability in contract.] — 
The act of th<i servant will not bind the master in 
actions of tort to the same extent as in actions in 
contracts. — H arding r. Giubjening (1817), Holt, 
N. P. 531, N. P. ; auhaequent proceedinoR, 8 Taunt. 
42. 

970. Distinguished from criminal liability.] — 
In a civil case masters are responsible for the acts 
of their servants, but 1 am not aware that in a 
criminal case that can he done (Martin, B.). — 
R. V. Barry (1865), 4 F. & F. 389. 

971. Liability to the public.] — Where servants 
are engaged in different depaiiment^s of duty, an 
injury committed by one servant upon the other 
by carelessness or negligence will render the master 
liable in the same manner as if the injurc^d servant 
were a stranger. There may be a nicety & 
difficulty sometimes in d(H;iding whether common 
employment exists, but in general, by keeping 
in view what the servant must have known or 
expected to have been involved in the service 
which he undeitakes, that difficulty may be got 
over. 

For complaints by the public, the master is 
responsible. Thus, if a servant drives his master’s 


carriage over a bystander ; or if a gamekeeper, 
employed to kill game, fires at a hare so as to shoot 
a bystander ; or if a workman, employed in build- 
ing, negligently drops a stone from the scaffold, 
& so hurts a bystander ; in all these cases the 
bystander is entitled to claim reparation from the 
master, because the master is bound to guarantee 
the public against all damage arising from the 
wrongful or cai*eless acts of liimself or of his 
servants. 

Where an injury is occasioned to any one by 
the negligence of another, if the person injured 
seeks to charge with its consequences any person 
other than him who actually caused the damage, 
it lies on the person injured to show that the 
circumstances were such as to make some other 
person responsible. In general it is sufficient for 
this purpose to show that the person whose 
neglect caused his injury was at the time when it 
was occasioned acting not on his own account, 
but in the course of his employment as a servant 
in the business of a master. ... In such a case 
the maxim reapondeat auperior prevails & the 
master is responsible (Lord Cranworth). — 
Bautonsuill Coal Co. v, Reid (1858), 3 Macq. 
206 ; 31 L. T. O. B. 255 ; 22 J. P. 560 ; 4 Jur. N. S. 
767 ; sub nom. Bartonshill Coal Co. v, Clark, 6 
W. R. 664, H. L. 

AnnoUUiona : — Apld. Tobbutt i\ Bristol & Exetor Ry. (1870), 
L. R. G Q. B.73. Refd. Bartonshill Goal Go. v. MoGulro 
(1858), 3 Macq. 300; Senior v. Word (1859), 1 E. & E. 
385 ; Ashworth v. Stanwix (1861), 3 E. & E. 701 ; Mellors 
V. Shaw (1861), 1 B. S. 437 ; Scarlo v. Lindsay (1861), 
11 C. B. N. S. 429 ; Clarko r. Holmes (1862), 7 H. & N. 
937 ; Uoluius v. Glarko (1862), 31 L. J. Ex. 356 ; Wollor 
V. 8. E. Ry. (1863), 2 H. Sc C. 102 ; Moi-gan v. Volo of 
Neath Ry. (1864), .5 B. & S. 570 ; Brown v. Accrington 
CotUm Co. (1865), 3 H. & 0. 511 ; Wilson v. Merry (1868), 
L. R. 1 Sc. Sc Div. 326 ; Francis v. Cockerell 0^70), 10 
B. & S. 950 ; Allen v. New Gas Co, (1876), 1 Ex. D. 251 ; 
Wright V. L. & N. W. Ry. (1876), 1 Q. B. D. 252 ; Thomas 
V, Quartoriiiaine (1887), 56 L. J. Q. B. 340 ; Butler v. 
lUrubauni (1891), 7 T. L. R. 287 ; Johnson v, Lindsay, 
[1891] A. C. 371; Smith v, Baker, [1891] A. C. 325 ; 
Hedloy V. Pinkney 8.S. Co., [1892] 1 Q. B. 58 ; The 
Peti*ol, [1893] P. 320 ; Burr v. Theatre Royal, Drury 
Lane, [1907] 1 K. B. 544 ; Cilbb v. Kynocli, [1907] 2 

K. B. 518; Young v. Hoffmann Manufacturing Go., 
[J907] 2 K. B. 646 ; Coldi-ick v. Partridge, Jones (1909), 
26 T. L. R. 164 ; Jones v, (Jtinadian Pacific Ry. (1913), 
83 L. J. P. G. 1 3 ; (Janadian Pacific Ry. v, Fr6cbottc, 
[1915] A. 0. 871 ; Colo v. Do Trafford (No. 2), [1918] 2 
K. 13. 523 ; Baker r. James, [1921] 2 K. B. 674. 

972. .] — (1) A master is liable for any in- 

jiuy or damage done to the public through the 
negligence or unskilfulness of servants acting in 
the master’s employ. The reason is, that every 
act done by the servant in the course of his duty 
is regaided as done by his master’s orders, & 
consequently is the same as if it were the master’s 
own act, according to the noiaxim, qui facU per 
aliurn fadt per sc, 

(2) Although a servant may be taken to have 
engaged to encounter aU risks which are incident 
to the service which he undertakes, yet he cannot 
be expected to anticipate those which may 
happen to him on occasions foreign to his employ- 
ment (Lord Ciieimsford, C.). — Bartonshill 
Coal Co. v, McGuire (1858), 3 Macq. 300 ; 

L. T. O. B. 258 ; 4 Jur. N. S. 772 ; suh nom. 
Bartonshill Coal Co. v. Btewart, 6 W. R. 697, 
H. L. 

Annotations : — As to (1) Consd. Smith v. Baker, [1891] A. O. 
325. Refd. Brown v. Accrington Go-operative Cotton 
Spinning & Manufacturing (Jo. (1865), 13 L. T. 94 ; Abbott 
V. Isham (1921), 124 L. T. 734. As to (2) Coxifld. Waller 
V. S. E. Ry. (1863). 2 H. & G. 102 ; Morgan v. Vale of 
Neath Ry. (1864), 5 B. & S. 570. Apld. (Joldrick v. Part- 
ridge, Jones, [1910] A. G. 77. BeM. The Petrel, [1893] 
P. 320. Generally, Bald. Gribb v. Kynock (1907), 76 

L. J. K. B. 948. 

Liability of corporation.]— iSee Gorporationb, 
Vol. Xlll., pp. 398 ei aeq. 
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SuB-SBCT. 2. — Liability of Particular 
Classes of Masters. 

A. Bankers. 

See Bankers, Vol. III., pp. 100, 101, 103, 100, 
Nos. 235, 238-240, 250-254, 201. 

B. Carriers. 

Loss by act of servant.]— iS’ee Carriers, Vol. 
VIII., pp. 10-12, 41, 42, 53, Nos. 42-47, 244-249, 
352-355. 

Loss or damage to luggage.] — See Car- 
riers, Vol. VIII., pp. 119 et seq. 

Damage or Injury to passengers.] — See Car- 
riers, Vol. VIII., pp. 72, 75, 80-84, 91-93, 105, 
100, 113-117, Nos. 483-487, 507-612, 554-583, 
818-030, 098-702, 704-770. 

C* Companies and Corporations. 

Companies — For acts of oillcers agents.] 
See Companies, Vols. IX. & X., pp. 251-250, 289, 
631, 537, 538, 641, 542, 645, 1170, Nos. 1500-1589, 
1793, 1794, 3507, 3539, 3540, 3507-3575, 3001- 
3003, 8345. 

Corporations— For acts of servants.] -Nee Cor- 
porations, Vol. XIII., pp. 280, 287, 403-400, 427, 
Nos. 179-181, 1252-1277, 1505. 

Gas-work undertakers.] — See Gas, Vol. XXV., 
p. 482, Nos. 73-80. 

D. Highway Aulhoriiies. 

See Highways, Vol. XXVI., pp. 408, 409, 
Nos. 1292-1299. 

B. Innkeepers and Lodging House Keepers. 

Liability of innkeepers.] — See Inns & Inn- 
keepers, Vol. XXIX., pp. 12, 16, Nos. 149, 188. 

Liability of lodging house keepers. |— Nee Land- 
lord & Tenant, Vol. XXX., p. 518, Nos. 1728, 
1729. 

F. Proprietors of Hackney Carriages. 

See Sub-sect. 13, 13. (a), post. 

G. Itailway Companies. 

973. General rule.]— Railway cos. are liable 
for damage caused by a want of care on the part 
of their sijrvants. Where, in starting a train from 
a station, the erngine driver blew off stt^am at a 
level crossing, &, in consequence of the noise so 
caused, a pair of horses which wei-e standing on the 

ublic road close by, & waiting to cross the line, 

ecame unmanageable, & ran against a wall : — 
Held : there was want of care on tlu^ i)art of the 
servant, & the co. was liable for the damage thus 
occasioned to the horees & carriage. — Manchester 
S(^uth .Junction & Altrincham Ry. Co. v. 
Fullarton (1803), 14 C. B. N. S. 54 ; 2 New Rep. 
78 ; 11 W. R. 754 ; 143 E. B. 304. 

Nec, further^ Railways. 

Liability as carriers.] — See Carriers, VoJ. Vlll., 
rp. 5 et seq. 

H, Ship Owners, 

Sec Shipping. 

/. Other Classes. 

landlord — For acts of bailiff.]— Distress, 
Vol. XVIII., pp. 330, 332, 333, Nos. 032, 603 
et seq. 


Education authority .] — See Education, Vol. 
XIX., pp. 656, 657, 603, Nos. 17-24, 50-52. 

Sheriffs & bailiffs. | — See Execution, Vol. 
XXI., pp. 645-547, Nos. 1205-1225. 

Guardians —For acts of rellavlng officers, etc.] — 
See Poor Law. 

Solicitors .] — See Solicitors. 

Trade unions.] — See Trade & Trade Unions. 


Sub-sect. 3. — Express Authority. 

974. Master liable.] — The condition of an obliga 
tion was that whereas M. had sold certain lands to 
pltf., if pltf. peaceably & quietly enjoyed the lands 
against M., etc. A servant of M. had entered, 
cut down live elms, & that in the presence of M., 
bis master, & by his commandment : — Held : the 
condition was bi*oken, & the master was the 
principal trespasser.— Seaman & Browning’s 
Case (1588), 4 Leon. 123 ; 74 E. R. 771. 

AmuUaliDn : —Reid Kubou v. Saiidfui'd (lGt>0), 3 Mod. Rep. 

321. 

975. .] — The taking of cattle by a bailiff 

for Ids master & at his command is a taking by 
the master. — Hynde v. Wainman (1010), 1 

Brownl. 170 ; 123 E. R. 739. 

976. .] — Siiarrod v. London & North 

Western Ry. Co., No. 1070, post. 

977. Act naturally resulting in tort.] — An 
action lies against one who sends his coachman 
to break in horses in Idncoln’s Inn Fields, & 
thereby causes damage to pltf., though the coach- 
man was guilty of no negligence. — Michell v, 
Allestry (1070), 3 Keb. 650 ; 2 Lev. 172 ; 84 
B. R. 932 ; svb worn. Mitchil v. Albstree, 1 
Vent. 295. 

Annotations: — Consd. Porklns v. Smith (17.'^»2), Say. 40. 
Expld. Bush V. St^unmuii (1700), 1 Bos. Sc P. 404. Distd. 
Maiizoiii V. Doiikdas (1880), « «. B. D. 1 1.'i. Reid. Scott 
r. Shepherd (1773), 2 Wm. Bl. 892 ; McMauus v. Crickett 
(1800), 1 JOaKt, 100 ; Lcamo v. Bray (1803), 3 East, .'SO!! ; 
Whitamoro v. Waterliouso (1830), 4 C. k; 1*. 383 ; Lyons 
V. Mirtiu (1838). 3 Nov. Sc (\ K. B. 500. Msatd. PifiTtfOt 
V, Eastern Counties Ry. (184C), 3 C. B. 220 ; Hammack 
V. White (1802), 31 L. J. C. P. 120. 

978. .] — Gregory v. Piper, No. 1155, post. 

979 . .] — An action of trespass will not lie 

against a rruister for an unlawful act done by his 
servants, unless he has directed the doing of such 
unlawfuJ act, or unless he h.as orderod some other 
thing to be done from wliich the act complained 
of followed as a physical consequence. 

If it had been proved that deft, said to his 
men ; “ liaise a weight of 20 tons on this crane, 
but do not break it,” lie would have been liable 
in trespass if it liad broken (Rolpe, B.). — GoitDON 
V. liOLT (1849), 4 Exch. 365 ; 7 Dow. & L. 87 ; 18 
L. J. Ex. 432 ; 1^1 L. T. O. S. 285 ; 151 E. R. 1253. 

Annotation: — Raid. Hharrod v. L. Sc N. W. Ry. (1849), 4 
Exch. 680. 

980. - - .] — Sharrot) V. London & North 

Western Ry. Co., No. 107(‘, post . 


Sub-sect. 4. — Acts within Scope op Authority 
AND Course op Employment. 

A. General Rule. 

981. Master liable.] — A master is responsible 
for all acts done by his servant in the course of 
his employment, though without particular 
directions. — Turbervill v. Stamp (1697), Carth. 


part IX. sect. 3, sub-sect. 4.— a. 

lioftZc.] — master is 
not liable for the wron(Hul act of a 
scTOnt, thoiifirh intended to promote 
® interest. If it Is an act 
outside the soope of the sorraut's 


omploymciit & aatliority, & is one 
wldcli the master himself could not 
legally do.— O oll v. Toronto Ry. 
Co. (1898), 25 A. R. ,55.— CAN. 

981 li. .] — The doctrine of the 

liability of a master for his servant's 


n(«Ugcnce applies in thu case of the 
implied relatlonMlilp of master Sc ser- 
vant Bomotimes existing between 
parent Sc child, but as in the case of 
master & servant so in that of parent 
& child there is no liability if at the 
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Master and Servant. 


Sect, 3 . — In tort: Sub-sect, 4, A.] 


425 ; 1 CJom. 32 ; Comb. 459 ; Holt, K. B. 9 ; 
1 Ld. Baym. 264 ; 12 Mod. Rep. 152 ; 1 Salk. 13 ; 
Skin. 681 ; 01 E. B. 1072. 


Annotationa : — Difltd. McManus v. Crickott (1800), 1 East. 
106. Consd. Canterbury V. K. (1843), 4 Htato Tr. N. S- 
767. Apld. Patton v. Rea (1867), 2 C. R. N. S. 000. 
Ezpld. WiUiaiiis v. Jones (1806). 13 L. T. 300. Rcfd. 
Hu 2 *oy V. Field (1836), 2 Cr. M. & R. 432 ; Lyons v. 
Martin (1838), 1 Will. Well. & H. 500 ; IjlUitcr v. Phii-pard 
(1847), 11 Q. 11. 347 ; Limpus v. London General Omnibus 
Co. (1862), 1 H. & C. 620 ; R. v. Stephens (1806), 7 B. & S. 
710 ; Bums v, Poulson (1873), 20 L. T. 329 ; Lloyd t>. 
Grace, Smith, 11911] 2 K. B. 489. Mentd. Bruckcr r. 
Fremont (1700), 6 Term Rep. 659 ; Pliilpot v. Pa^'> (1825), 
0 Bow. & Ry. K. 11. 281 ; Vaughan r, Mcnlovo (1837), 
3 Bing. N. C. 408 ; Rose e. Groves (1843), 6 Man. & 0. 
613 ; Smith v. Kenrick (1849), 7 C. B. 515 ; Vaughan v. 
Tati Vale Ry. (1860), 2 L. T. 394 ; Jones v. Festinlog 
Ry. (1808), L. Jt. 3 g. II. 733 ; Crowhurst v. Amcrsliam 
Burial Board (1878), 4 Ex. D. 5 ; Musgrovo v. raiidclls, 
I1919J 2 K. B. 43. 


082. .] — Tlie liability of a master for 

ignorance, neglect, or want of honesty in the 
conduct of his servant, while within the proper 
scope of his employment, is a rule universally 
recognised, & indeed essenti^ to the protection 
of mankind in the transaction of their affairs. 
Neveiiheless, it docii appear to me exceedingly 
difficult, if not impossible, to define with exactness 
the meaning of the phrase “ within the scope 
of their emidoymcnt.” The present case, it has 
been contended, affords a clear exception to the 
general rule of the liability of the master for the 
acts of his servant, for in this cfnc the injury 
inflicted on another party was the t ffect of wilful 
& malicious conduct on the part of the servant 
(Dr. Lushington). — The Druid (1842), 1 Wm. 
Bob. 391 ; 1 Notes of Cases, 444 ; 6 Jur. 441 ; 166 
E. B 619. 


Amwiaiiona : — Expld. The Sciuc (1859j, Sw. 411. Consd* 
The Tasmania (1888), 13 P. D. 110. Reid. The Bold 
Buocleugh (1850), 3 Wm. Rob. 220 ; The .lames Seddoii 
(1866), 36 L. J. Adin. 117 ; The Ripon City, fl897] 1>. 
226. Mentd. The Ida (1860), Lush. 6; The Charkieli 
(1873), L. K. 4 A. & E. 69 ; The Lemingiou (1874), 32 
L. T. 69 ; Th(» Lcou (1881 ), 6 P. D. 148 ; The Longford 
(1889), 60 L T. 373 ; Morgan v. CasUegat-<) S.S. Co., Th(‘ 
Coetleguto, 1 1893] A. C. 38; The Sylvan Arrow, [1923] 
P. 220. 


933 . .] — Carters wci-e employed by a 

contractor by the day to take rubbish from certain 
works to liis dump & to tip it there, & were strictly 
forbidden to tip it anywhere else. Some of the 
caHers, without tiie knowledge of the contractor, 
& in contraventif)n of their orders, took the 
rubbish to a piece of unfenced land, the property 
of pltfs., & tipped it there. They did this for 
their own convenience & for a purpose of their 
own. The unfenced land was nearer to the works 
than the dump of the contractor. In ^ action 
by pltfs. against the contractor for an injunction : 
-—Held : the illegal acts complained of were not 
within the sphere of the carters* employment, & 
consequently the contractor was not liable for 
them.— Hand v. Craig, [1919] 1 Ch. 1 ; cuh nom. 
Bank (Joseph), Ltd, v, Craig, 88 L. J. Ch. 45 ; 
119 L. T. 751 ; 35 T. L. B. 8 ; 63 Sol. Jo. 39, 


C. A. 

AnmUition: — Reid. PerfoiTuiug Right Soc. v. Mitchell & 
Booker (Palais De Danse), [1924] 1 K. B. 762. 

934. Servant selected voluntarily.]— Upon 

gener^ principle, a man is answerable for the acts 
of his servants, for injuries done by them to others 
within the scope of their employment ; & why ? 
Because he sidects them, & the selection is 
voluntary. But if a man is compelled to employ 
another, the principle upon which liability depends 
wholly fails (Dr. IjUSHINGTon). — The Maria 
(1839), 1 Wm. Bob. 95 ; 166 E. B. 508. 

Annaiaiions: — Consd. TJio Annapolis, The Johanna Stoll 
(1861), Ivush. 295. Expld. Beechgrovo S.S. Co- v. Akt. 
Fjord of Kristiauia, 11916] 1 A. C. 364. Reid. The 
Agricohi (1843), 2 Wnu Rob. 10 ; Martin v. Tcmpcrluy 
(1843), 1 0. B. 298 ; Tho Bilbuo (1860), Lush. 149 ; The* 
iTiirilh Castle, 1191 8] P. 142. Mentd. T he Arbutus (1 864), 
11 L. T. 208 ; The Lion (1869), L. R. 2 P. C. 525. 

985, Servant acting for master’s benefit.] — 

Where the owner of a boat which was accustomed 
to ply for hire, & to carry passengere across a 
haven, employed a servant for that purpose, & 
the S(*rvani on one occasion received a passenger 
on board, carried him across the haven near the 
liiu‘ of an ancient ferry, & paid the fart^ over to 
his master ; — Held : the servant was acting at 
the time in the course of his master’s service & 


time tho nt3g]igeiit act is commit t^‘d 
the child is engaged in Ids uwn utluirs 
& not on tho paront’s behalf.- - Fii.k 
V' UNOKii (1900), 27 A. R. 468. -CAN. 

981 iii. .] — Hammond v. Grand 

Trunk Uy. Co. (1904), 4 O. W. 11. 
530 ; 25 C. L. T. 35 ; 9 O. L. U. 64. 
—CAN. 

981 iv. -.] -A master is liuhlo for 

an injury caused by the wrongful act 
of his servant within the scope of his 
autliority, aItJiough the master has 
expressly forbiddijn IJio servant to 
do the act. from whicJi the injury 
resulted. — K k.vd v. McGivnly (1904), 
36 N. B. R. 513.— CAN. 

981 V. .1 — Foksy'I’Hk V. Cana- 
dian P\riKio Ry. Co. (;j)05), 6 

O. W. R. 242 ; 10 U. L. It. 73.— CAN. 

981 vi. — --.] — SmciTAitD PuuLisn- 
ING Co. V. Pkkss IMtblihuinci Co. 
(1905), 5 O. W. K. 77.5; 10 O. L. R. 
213.— CAN. 

981 vil. -.]- MAU’OLMv.Mi'NirnoL 

(1906J, 16 Man. L. U. 411 ; 39 «. C. U. 
265.- -CAN. 

981 vili. .]— Where owing to a 

fog deft, co.’a trams Avero not running 
according to the timi* tabic. He llie 
trajn on Avhlcli jdtf. was stoppcid & 
the conduetor told pltf. to change to 
another tram aliead which would also 
take pltf. to her destination, & in 
making tho ohango pltf. fell Sc was in- 
jured, it must be assuniod, in the 
absence of evidence to the contrary, 
that tho conductor had authority to 
use his discretion us to the best means 
of bringing tho passengers to thoir 


destinations. — SujJNKLLr. British Co- 
i.UMiUA ELKcrntic Ry. (io. (1910), 15 
B. C. Jl. 378.— CAN. 


981 ix. .]- -To make the mastiT 

lialilo tor an injury caused by tho 
negligence of his servant, the latttu* 
must luiAo boon acting at tho lime In 
llio course of Jii.-. cmployinciit, & if, 
at the lime when tho iujiirj^ t,ook place;, 
lie Avas engaged, not on his ma.stor’H 
business, but on his OAvn, the reiation 
of master 5: sciwant did not then cjxist, 
S(. tho inastiT is not liable to third 
IK'i-Hons for the inanucr in wldch tliut 
business is perfunued. — Hau'AHIN v. 
Buluno (1914), 28 W. L. R. 187 ; 5 
W. W. K. 37 ; 20 D. h. R. 598 : 24 
Man. L. R. 235 ; 50 S. C. K. 471.— CAN. 


981 X. .] — TheoAAmera of a motor 

boat eiigagiHl in connection w’itli cer- 
tain coiisl ruction work arc not re- 
sponsible for an accident causing tho 
death of a passenger w'ho is being 
curried gi'atuitouHly Sc at Ids own 
request, where the person employcxl 
in couneotion with the oiioralion of 
tho motor boat has no authority from 
tho oAvntTH to carry passongers, &, 
in giving his assent to doceased be- 
coming a passenger, avoh acting outside 
th<j scope of his ompliwment. — 
Donaldson o. Acadia Sugar Refining 
C o. (1916), 48 N. 8. H. 451.— CAN. 

981 xi. .>■— Byrne v. London- 

derry Tramway Co., [1902] 2 I. R. 
457.— IR. 


981 xii. .] — Powell v.M'Glynn 

& Bradlaw, [1902] 2 I. R. 154.— IR. 
981 xiU. .] — Dowling v, Robin- 


son (1909), 43 1. L. T. 210.- IR. 

981 xiv. .]— Except, possibly, in 

cases of fraud, tho tortious act of a 
servant cannot bo within the scope of 
any JiuplJed autliority, unless the act 
of the servant was one Avldch the mastcT 
might legally have done. — ^M'N amailv 
r. Brown, [1918] 2 I. R. 215.— IR. 

981 XV. .] — Although a master 

may be liable for an act of his servuiit 
done against his orders, this can only 
be; Avhoro the act Ls done In the course 
of tho irifister’s service & for the 
master’s benefit. — H ardie Shaw v, 
Tomianson (1905), 25 N. Z. L. R. 612. 
— N.Z. 

981 xvi. .] — M'Laren t>. Rak 

(1827), 4 Murr. 384.— SCOT. 

981 xvii. .] — By the Scottish law, 

tlio master is liable for tho consequence 
of any act done negligently by tho 
servant, within the scojie or in the 
discharge of his general or prescribed 
duty. — ^M ackenzie v. Macleod fl834), 
3 L. J. C. P. 79.— SCOT. 

981 xviii. Bowie’s Trustees 

V. Watson, [1913] S. C. 326.— SCOT. 

981 xix. .]— Whoever appoints a 

person to any function Is answerable 
for the wTougs Sc neglects which bis 
agent may commit in the exercise of 
the functions to whidh he is appointed. 
— Mkizb V. Martens. [1914] App. D. 
382.— S. AF. 

981 XX. . 1 — ^A master Is liable for 

the torts of his servant committed in 
the course of his employment. — 
Mbara V, Landrky, [1917] C. P. D. 
599.— «. AF. 
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for his master’s bcnelit, & the master was answer- 
able for his act, & would have been liable in an 
action on the case for such act, if it Inid been 
distmctly proved to have amounted to an invasion 
of the ferry.—HuzzEY v. Field (1835), 2 Cr. M. & 
B. 432 ; 1 Gale, 105 ; 6 Tyr. 855 ; 4 L. J. Ex. 239 ; 
150 E. B. 180. » » 

Expid. Limpiia v. London General Oinnlbiw 
C. f)2(i. Refd. Lloyd r. Gmce, Smith, 
^ ^ Mentd. Pirn v. CnreU (l«40), C M. & W. 

Hi ' Yarmouth & Nomich By. (1S44). .*{ Hare, 

.>9.J ; North & South Shields Ferry Co. v. Barker (1848), 
2 Fxch. J ; Blackctor v. Gillctt (IS.'iO), 14 L. T. O. S. 

V- Poacho (1855), 20 .1. P. 244 ; Newton 
9« ^ Hopkins v. G. N. By. 

A.-Q. V, Simpson, [19011 2 Ctu 
071 ; (ouvH LI. JT). O. v. Southampton. Islo of Wight & 
South of England Boyal Moil Steam l^ackct Co., 11905] 
General Estates Co. v. Beaver, [1914J 3 
K. B. 918 ; Hammerton v. Dysart, [1916] 1 A. C. 57. 

986. Where a servant or agent 

commits a wrong within the scope of hia employ- 
ment, & in the interests, or supposed interests, 
of tlio niiistcr or princitmJ, &; not for his own private 
& fraudulent purposes, the masttir or imincipal 
is liable. On the other hand, if the wrong is com- 
mitlf.'d by a servant or agent, not for liis master’s 
or principal’s purposes or interests, but to can-y 
out the servant’s own private ends, tlie master 
or principal is not liable. — ^Malcolm, Brunker & 
Co ., lypD. V . Waterhouse &; Sons (1908), 24 
T. L. R. 854. ' ' 

®87. No express command or privity 

of master proved.]— The general rule is that the 
master is answerable for every such wrong of the 
servant or agent as is committed in the coiu*se of 
the service &; for the master’s benefit, though 
no express command or privitv of ilie master 
be proved (Willes, J.).— Bauwick v. ENGLisr 
Joint Stock Bank (18(57), L. li. 2 Kxch. 259 ; 3( 
L. J. Ex. 147 ; 10 L, T. 461 ; 15 W. R. 877 
Ex. Gh. 

FoUd. Mackay v. Commorcdal Bank of Nov 
BmnKWick (1 874 ). L. B. 5 P. C. 394, Consd. Boliiigbrok. 

fi- ^ I"* ; Wuii S. Bid 

U878), .1 Lx. p. 238 ; Houldsworth v. City of Glasgov 
Bank (1880), 5 App. Cas. 317 ; British Mutual Bankiuj 
i^l'ttrnwood Forest By. (1887), 18 O. B. J). 714 
Japld. Thorne v. Hoard. [1894] 1 Cli. 599. Consd. White 

I llaml.ro v.Burnand 
|1.)03] 2 K- B. 399. Expld. llumlyn v. Houston, [J903 
1 oi * »^Vt Apld. Oiblan v. National AnuilganialA^c 
Labourere Union of Great Britain & Ireland, 11903 
A i'jajfall C^msolldaled, 11900 

8^4. Distd. Wake v. Dyer (1911), 30^ 
pIm Grace, Smith. 11912] i. C 

TM'i* 0869), L. R. 2 A. & K. 365 , 
Ldwurds ^ I.,. & N. W. By. (1870), L. B. 6 C. P. 445 

uotT* * *^I*ooiicr V. Browning, Todd 

& Whish (1897), 77 L. T. 085 : Ormerod r. Bochdair 

Co5; ^ J 5 Pearson v. Dublin 

Corpn.. IIOOJJ A. C. 351 ; Burdett v. Horne ( 1911 ), 27 
wiK?* Janvier r. Sweeney, 11919] 2 K. B. 310. 

?* (1874), L. B. 9 Q. B. 301 ; 

ite cilirp (1877), 41 J. P. 167; 

« Adamson (1878), 8 Oh. D. 807 ; Chapleo 

Bnmswjck Benefit Bldg. Soc. (1881). 0 O. B D 090 • 

fiSoeTfS: Ml' : io^ph 


W. U. 254 : Citizens' Life 
As^* * Kettiewcll v. Refuge 

(1^2*1* 107 ^ * Watkins v. Naval Colliery Co, 

EstateH riftiR^*A^/, '* Grande Rubboi 

1 1 91 9]^i ' Pratt r. British Medical Assocn., 

fn^ 7 J — A master is answerable 

such 'vnx>ng of his servant or agent as is 
inimtted m the course of the service & for the 
® though no express command or 

be proved ; & there ds no 
of between the case of fraud & the case 

TOong. — ^M ackay v. Commercial 
X3ANK OP New Brunswick (1874), L. R. 6 P. 0. 

J.— VOL. XXXIV. 


394 ; 43 L. J. P. C. 31 ; 30 L. T. 180 ; 38 J. P. 
290; 22 W. R. 473, P. C. 

Annotaiions : — Consd. Weir v. Barnett (1878), 38 L. T. 929 ; 
Houldsworth p. City of Glasgow Bank (1880), 5 App. Cas. 
317. Ezpld> Chapleo v, Brunswick Benellt Bldg. Sue. 
(1881), 0 Q. B. D. 09G. COQSd. British Mutual Banking 
Co. V. Chamwood Forest By. (1887), 18 Q. B. 1). 714 ; 
Hambro v. Bumand, [1903J 2 K. B. 399 ; Idoyd t.. Oroiuj, 
Smith, [1912] A. C. 710. Refd. Bolingbroko r. Swindon 
L. B. (1874), L. B. 9 C. P. 57.5 ; Hogarth v. Whcrloy (1875). 
32 L. T. 800 ; Swire v. Francis (1877), 3 App. Cas. 106 ; 
Bank of New South Wales v. Owston (1879), 4 App. Cas. 
270 ; Ludgaler v. Love (1881), 44 L. T. 094 ; Spooner v. 
Browning. Todd & Whish (1897), 77 L. T. 685 ; Citlzeus’ 
Life Assco. Co. V. Brown, [1U04J A. C. 423 : Kettiewcll 
r. Refuge Assco. Co. (1907), 21 T. Ji. B. 216. Mentd. 
Mullens v. Miller (1882). 31 W. B. 559 ; lie Mutual Aid 
Perraaiiont Benefit Bldg. Soc., li’c p. James (1883), 49 
ij. T. 5.30 ; Hirst v. West Biding Union Banking Co. (1901), 
70 L. J. K. B. 828. 


989. Though contrary to instruc- 

tions.] — The driver of an omnibus belonging to 
defts., in order to prevent a rival omnibus passing 
him, drew his omnibus across the roixd, & striking 
against the horses of the rival omnibus, caused it 
to be upset : — Held : deft, was responsible for the 
act of his servant in so doing, notwithstanding the 
driver purposely drew across the road with a 
view of obstructing the other omnibus & defts. 
in printed instructions required their drivers not 
to interfere with other omnibuses if he considered 
that what he was doing was to the interest of his 
employers. — ^IjImpus v. London General Omnibus 
Co. (1862), 1 U. & C. 526; 32 L. J. Ex. 34; 7 
L. T. 641 ; 27 J. P. 147 ; 11 W. R. 149 ; 158 
E. R. 993 ; sub nom. General Omnibus Co., I/td. 
V. Limpvts, 9 Jur. N. S. 333, Ex. Ch. ; previous 
proceedings , sub nom. Limpus v, London General 
Omnibus Co. (1861), 2 F. & F. 640, N. P. 


Annotaiions: — Consd. Poulton v. L. & !;?. W. By. (1807), 
Jj. B. 2 Q. B. 534 ; Wigau Borough Case (1809), I O’M. & 
H. 188. Distd. Vickery V. G. E. By. (1898), 79 L. T. 121. 
Apld. GibLau v. Naliunal Ainulgamaicd Labourers* Union 
of Groat Britain &; Ireland, [1903J 2 K. B. 609. Consd. 
Boyle V. Smith (1905), 94 L. T. 30. Distd. Harris v. 
Fiat Motors (1900), 22 T. I4. B. 550. Consd. Band t?. 
Craig, 11919] i Ch. 1 ; Performing Biglit Soc. v, Mitchell 
&; Booker (Palais Dc Danse), [1924] 1 K. B. 762. Refd. 
Splont« V. Lefevn^ (1804), 11 L. T. 11 1 ; Tobin v. K. (1864), 
10 C. B. N. S. 310 ; WilJiains r. Jones (1805), .3 H. & C. 
256; Grill v. General Iron Screw Collier t)o. (1866), 12 
Jur. N. S. 727 ; Bums r. Ponlsom (1873), L. B. 8 C. P. 
503 ; British Mutual Baukiug Co. r. Chamwood Forest 
By. (1887). 18 Q. B. D. 714 ; Harding v. Barker (1888), 
63 J. P. 308 ; Flood v. Jackson, [1895] 2 v^. B. 21 ; White- 
church V. Cavanagb, 11902] A. C. 117 ; Jluben v. Groat 
Fingall Consolidated, 11900] A. fl. 439 ; Malcolm, Brunker 
V. Waterhouse (1908), 24 T. li. B. 851 ; Smith v. Martin 
& Kingstoii-upon-Hull Corpn., [1911] 2 K. B. 775 ; Lloyd 
V. Groce, Smith, [1912] A. (L 710; Janvier v. Sweeney 
(1919), 35 T. L. B. 220; Soanes v. L. & S. W. By. (1919), 
88 L. J. K. B. 524. Blentd. Submarine Telegraph Co. v. 
Dickson (1864), 33 L. J. C. P. 139; Ward v. General 
OninibuH Co. (1873), 42 L. J. C. P. 205 ; Browu v. Foot 
(1892), 00 L. T. 649 ; Dyer v. Monday, [1895] 1 Q. B. 
742 ; Anglo American OU Co. v. Maiming, [1908] 1 K. B. 
.536. 


990. .]— Grierson, Oldham Sd 

Co., Ltd. v. Birmingham IIotel & Restaurant 
Co., I/td., No. 1062, post, 

991. Benefit resulting to master 

Immaterial.] — A principal mu.st be liable for the 
fraud of his agent committed in the course of his 
agent’s employment & not beyond the scope of his 
agency, whether the fraud be committed for the 
piincipal’s benefit or not (I-iOiiD Macnaghtbn). — 
Lloyd v. Grace, Smith & Co., [1912] A. 0. 716 ; 
81 L. J. K. B. 1140 ; 107 L. T. 531 ; 28 T. L. R. 
547 ; 56 Sol. Jo. 723, H. L. ; revsg,, [1911] 2 K. B. 
489, 0. A. 

Annotations: — ^Distd. Radley r. L. C. C. (1913), 109 L. T. 
162. Consd. Band v. Craig, [1919] 1 Ch. 1. Enid. 
Mints II. Silverton (1920), 36 T. L. B. 399 ; Underwood v. 
Bank of Ijivorpool ik Martins, Underwood v. Barulays Bank, 
[1924] 1 K. B. 775. R^d. Mair v. Bio Grande Rubber 
Estates, I1913j A. C. 853 ; Armstrong v, Jackson, [1917] 
2 K. B. 822 ; Janvier v. Sweeney (1919), 35 T. L. B. 226 ; 
Percy v. Glasgow Corpn., [1922] 2 A. C. 299. Hentd. 

K 
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Master and Servant. 


Sect. Z.—In iort: Sub-sect. 4, A., B., C., D. & E.; 
8vb-sect, 6.] 

Smith «. Martin & Klugston-npou-Hull Corpn., [19111 
2 K. B. 775 ; Prutt v. British Medical Assocn.. [19191 
1 K, B. 244. 

992. Acts done in protection ol master’s 

property.] — P oland v. Parr (John) & Sons, No. 

890, ante. 

►- Liability ot corporation.]— Corporations, 
Vol. XIIL, pp. 403, 404, Nos. 1253-1266. 

Liability of company.] — See Companies, Vol. 
IX., pp. 624 et seq. 


B. Meaning of Sco^pe of Avihoriiy and Course 
of Employment. 

993. Not capable of precise definition.] — Tub 

Druid, No. 982, ante. 

994. Servant doing what master employed him 

to do.]— Storey v. Ashton, No. 1003, poet. 

996. .| — Gillson V. London & India 

Docks Joint Committee (1892), 8 T. L. R. 702, 

C. A. 

996. Equivalent terms — Extending master’s lia- 
bility — Beyond actual authority given.] — Deft, 
employed a person to manage a brancli of his 
business, which was the sale of furniture on the 
hire- 1 ) in*chase system. The manager sold a piece 
of furDitui*e to a person who was lodging in pltf.’s 
house, & on one of the instalments being in arrear, 
went to the liouse & removed tlie furniture. 
While so doing he assaulted pJtf. ’or the assault 
he was summoned, convicted & fined, & he paid 
the fine. Tn an action against dtjft. in respect of 
the assaidt the jury found that the manager com- 
mitted the iissault- in the course of liis employment ; 
— i/ eld : thct mere fact that the assault was a 
criminal off(‘nce, & not only a tortious act, & 
the release of the servant, under Offences against 
the l*<‘rson Act, 1801 (c. 100), s. 45, fr*om civil 
proceedings for the assault, did not release deft, 
fiom liability. 

If the expression scope of authority means 
authority, tlie case would be different ; but it 
seems io me that it has exactly the same meaning 
as the expression course of emiiloymcnt, & the act 
complained of must be done in the course of the 
employment of the person doing it. though it 
may be beyond any authority actually given to 
him (Kigby, L.J.j. — Dyer v. Munday, 118951 1 

Q. B. 742 ; 04 L. J. Q. B. 418 ; 72 L. T. 448 ; 
69 J. P. 276 ; 43 W. R. 440 ; 11 T. L. R. 282 ; 14 

R. 306, C. A. 

A tmolaiimM :~-CoJiSd. IJailley r. L. C\ C. (1919), 109 L. T. 
1C2 ; Ji'lIiTh's Alkoy v. Diirbyshire FariiicPK (1920), 
T. L. Jl. 825. Mentd. Hainlyn r. Houstou (1902), 87 
L. T. 500. 

C. Question for Jury, 

997. General rule.] — Woolley v. Curling 
{virca 1873), cited in L. R. 8 C. P. at p. 665, 

AtmoUtiioti Burns v, I'oulsom (1873), L. II. 8 C. 1*. 

503. 

998. .] — Goodman v. Kennell, No, 1124, 

post, 

999. -- — - By the law of Scotland, the 
tenant is liable to his landlord, if premises are 
burnt down by negligence or misconduct of the 


tenant’s servant, in the ordinary scope of employ- 
ment. Deft.’s servant burnt down a house demised 
to deft, in Scotland, by lighting furze & straw with 
a view to cleanse a chimney which smoked, 
although she had been cautioned against the 
danger of such a proceeding. In an action 
brought against deft, by his landlord for this 
injury : — Held : it was properly left to the jury 
to say, whether the servant was acting within the 
generol scope of her duty ; & the jury having 
found for deft., the ct. refused to grant a new trial. 
— ^McKenzie v. McLeod (1834), 10 Bing. 385 ; 
4Moo. &S. 249; 3 L. J. C. P. 79 ; 131 B. R. 953. 

Annotations: — Distd. Baylcy v, M. S. & L. Ry. (1873), 

L. IL 8 C. 1*. 148. Reid. Willianm v. Jones (1865), 3 

II. & C. 256. Mentd. He Skingley (1851), 3 Mac. & (i. 221. 

1000. .] — Deft., a contractor under a dis- 
trict board, was engaged in constructing a sewer, 
& employed men with horses cart-s. The men 
so employed were allowed an hour for dinner, 
but were not permitted to go home to dine or to 
leave their horses & carts. One of the men went 
home about a quarter of a mile out of the direct 
line of his work to his dinner, & left his liorse 
unattended in the street before his door. The 
horse ran away & damaged certain railings belong- 
ing to i)ltf. : — Held : it was properly left to the 
jury to say whether the driver was acting within 
the scope of his employment, & they were justified 
in finding that lie was. — ^\Vhatman v. Pearson 
(1868), L. R. 3 0. P. 422 ; sub nom. Whitman ?•. 
Pearson, 37 L. J. 0. P. 150 ; 18 L. T. 290 ; 16 
W. R. 619. 

Annotations : —Consd. Burns r. Poulsnm (1873), L. R. S 

O. P. 563. Reid. Sanderson v. Collius (1904), 73 L. ,1. 

K. B. 358; Hand v. Craig, I191U) 1 Ch. 1. Mentd. 

Edwards r. St. Mary, rsliiigton, Vestry (1889), 22 Q. 6. 1). 

338 ; Bradley v. Wallaces, [1913] 3 K. B. 629 ; Myei-s r. 

Bradford Corim. (1913), 110 L. T. 254. 

1001. .] — One, W., being employed to cart 

certain ii*on to a wharf, & deft., a stevedore, to 
ship it on board a ship alongside, deft.’s foreman, 
who was acting for him, being dissatisfied with the 
uncarting of the iron by W.’s carters, got into the 
cait, threw out some iron, & in so doing injured 
pltf. Two of pltf.’s witneSvSC'S said it was the duty 
of W.’s carters to put the iren on the ground, & 
of the stevedore then to take it, & this was the 
only evidemee as to the duty of deft. & liis servants : 
•^Held : it was a question for the jury whether, 
in the particular case, the foreman was acting 
within the scope of his employment. — ^B urns v. 
PouLSOM (1873), L. R. 8 C, P. 563 ; 42 L. J. G. P. 
302 ; 29 L. T. 329 ; 37 J. P. 770 ; 22 W. R. 20. 

1002. .] — The owner of a dog known by 

him to be savage entrusted it to the care of a 
servant, who incited it to attack pltf., & there- 
upon the dog bit pltf., who brought an action 
against the owner in the county ct. for damages. 
The county ct. judge having nonsuited pltf. ; — 
Held : the action must go down for new trial on 
the ground that the question whether the servant 
was acting within the scope of his employment 
ought to have been left to the jury. — ^B aker v. 
Snell, [1908] 2 K. B. 825 ; 77 L. J. K. B^ 1090 ; 
09 L. T. 753 ; 24 T. L. R. 811 ; 62 Sol. Jo. 681 ; 
21 Cox, C. C. 716, C. A. 

Annotations: — Mentd. Lowery v. Walker (1909), 78 L. J. 
K. B. 874 ; Clintou v. Lyons, 11912J 3 K. B. 198. 


PART IX. SECT. 3, SUB-SECT. 4.— B. 

998 i. Not ca 2 »ahlc of precise dejini- 
iion.] — ^Tho oxpressiun “ scope of 
aiitborlty ’* In its relevant sense may 
bo wider than the limits of the “ autho- 
rity *’ itself. — Buv;aE v. Bhown, [1919] 
V. L. R. 264.~-AUS. 

9941. Servani doing what master 
employed him to do.}-— A tradesman’s 
iteam8tcr, sent out to dt.lvor parcels. 


went to Lis suptK;r before completing 
afterwards started 
to finish his work, & in doing so ran 
oTor injured a cldld /feW; from 
the moment ho had started to complete 
the business in which he had been 
engaged ho was In his master’s employ 
just as if he bad n^tnrned to hie master’s 
stoK) 8c made a fresh start. — ^M erritt 
(1895), 25 S. C. R. 150. 


PART IX. SECT 3, SUB-SECT. 4. ~C. 

997 i. Genial rule,] — Ward v. Hoy 
W. Sandford, Ltd. (1919), 19 N. 8. 
W. L. R. 172 ; 36 N. 8. W. W. N. 7 1. 
— AUS. 


997 il. .] — ^Tho question whether 

the act of a servant is done in the 
course of his employment is for the 
jury. — Bernstein v. Lynou (1913). 
28 O. L. R. 435 ; 4 O. W. N. 1005. 
—CAN. 
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1003. .] — Applt. hailod a tramcar belonging 

to rcsps., but it did not stop & he ran after it & 
ultimately caught it & complained to the conductor 
with regard to the car not having stopped. The 
conductor then asked applt. for the fare, & as 
applt. was putting his hand in his pocket to get 
the money the conductor ejected him from the 
car. In an action by applt. against resps. for 
assault, the judge held that there was no case to 
go to the jury, & this decision was affirmed by 
0ie Ct. of Appeal : — Held : there was evidence that 
the conductor thought he was acting within the 
scope of his authority, & the case ought to have been 
left to the jury. — ^IIutchins v, liONDON County 
Council (1915), 85 L. J. K. B. 1177 ; 114 L. T. 
377 ; 80 J. P. 193 ; 32 T. L. K. 179 ; 60 Sol. Jo. 
156 ; 14 L. G. li. 313, B. L. 

Annotatiem :—Retd. Whittaker v. L. C. C., [19151 2 K. B. 

676. 


D. Effect of Knowledge of Servant. 

See, generally. Agency, Vol. I., pp. 610 et seq. 

1004. Whether binding on master — Railway 
company — Traveller with pass made out in 
another’s name.] — In an action against a railway 
CO., the declaration stated that pltf. was lawfully 
in a carriage on a public highway, & then alleged 
an injury sustained tlirough the negligence of deft.’s 
servants. Defta. pleaded that pltf. was unlaw- 
fully, & not lawfully, in the carriage as alleged. 
The evidence was, that pltf. was travelling on 
Jefts.* railway with a pass ticket made out in the 
name of a person other than pltf., & which con- 
tained on the face of it a memorandum stating that 
it was not transferable, & that other person using 
it would be liable to some penalties, or be Uabh’ 
to pay the fare ; but which of these liabilities it 
specified was not distinctly proved : — Held : the 
pass ticket was not so clear as to render other 
ciicumstances immaterial, & therefore that evi- 
dence to show that other persons had often 
travelled with similar tickets not bearing the names 
of those who used them, & that some of those 
pereons were personally known to some of the 
officers or servants of defts., & that in the present 
instance one of defts.’ servants saw & examined 
pltf.’s pass, & then put him into the carriage, 
although there was no proof that pltf. liimself was 
known to the person who placed liim in the carriage, 
might be left for the consideration of the jury as 
some evidence that pltf. was lawfully in the carriage 
on the highway as alleged. — Great Northern 
Ry. Co. V. Harrison (1854), 10 Exch. 376 ; 2 
C. L. B. 1136 ; 23 L. J. Ex. 308 ; 23 L. T. O. S. 
247 ; 18 3ur. 792 ; 2 W. R. 626 ; 156 E. R. 489, 
Ex. Ch. 

An^taiior^ Alton r. Mid. Ry. (1865), 13 W. R. 

A A of Canada v. Barnett, [1911 J 

A. C. 361. Mentd. Sutton v. G. VV. Ry. (1865), 3 H. & C. 


1005. Child playing on railway.] — 

A railway co. kept a turntable unlocked (& there- 
fore dangerous for children) on their land close 
to a public road. The co.’s servants knew that 
children were in the habit of trespassing & play- 
ing with the turntable, to which they obtmned 
e^y access through a well worn gap in a fence 
which the railway co. were l^und by statute to 
maintain. A child between four & five years old 
piaymg with other children on the turntable having 
been seriously injured : — Held : there was evidence 
tor a jury of actionable negligence on the part of 
the ry. co. — Cooke v. Midland Great Western 


By. op Ireland* [1909] A. C. 229 ; 78 L. J. P. C. 
76 ; 100 L. T. 626 ; 25 T. L. R. 375 ; 53 Sol. Jo. 
819, H. L. 

Annotationa : — ^Distd. Schofield v. Bolton Corpn. (1909), 26 


Gas Co., [19161 1 K. B. 33 ; Glasgow Coron. v. Taylor, 
[1922] 1 A. 0. 44. Mentd. Lowory v. Walkor, [1910] 
1 K. B. 173; Barker v. Herbert, [1911] 2 K. B. 633 ; 
Clinton v. Lyons, [1912] 3 K. B. 198 ; Rickards v, Lothian, 
[1913] A. O. 263 ; Wheeler v. Morris (1916), 113 L. T. 641 ; 
Mersey Docks & Harbour Board v. Procter, [1923] A. C. 
253. 


1006. .] — ^An infant two & a 

half years old, whoso parents lived in a house close 
to defts.* line, wont on the main line of the railway 
& was injured. The jury found that the child got 
on the lino through a fence separating the railway 
from a high road ; that some of the railway servants 
knew that children were in the habit of playing 
on a pile of sleepers inside the fence, but did not 
know they were in the habit of getting on the main 
line ; that the fence was not reasonably fit for 
separating the railway from the high road, having 
regard to the proximity of the houses ; & that the 
childi'on were in the habit of getting on to the pile 
of sleepers by the leave or licence of defts. : — 
Held : ilie leave & licence found by the jury did 
not extend to make defts. liable for what happened 
to a child going beyond the pile of sleepers on to 
the line, & judgment was rightly entered for defts. 

It is not sufficient to say that some servant of 
the railway co. must have known of this. It 
depends what servant. The knowledge of an 
errand boy employed by the railway co. is nob 
knowledge of the co., & to have a vague iiuding 
that some of defts.’ servants must have known of 
this, & to deduce from that knowledge whicli must 
be imputed to the co., & thereby a licence imputed 
from the co. to the children to phiy on these 
sleepers, appears to me to bo a series of very 
dangerous steps (Fletcher Moulton, L.J.). — 
Jenkins v. Great Western Ry. Co., [1912] 
1 K. B. 625 ; 81 L. J. K. B. 378 ; 105 li. T. 882, 
C. A. 

AniKttalions Refd. Latham r. .Tobiisoii, [1913] 1 K. B. 

398. Mentd. Cliuton v. Lyoiw, [1912] 3 K. B. J9tS. 


Ferocity of animal .] — See Anlmals, Vol. 

II., pp. 245, 246, Nos. 291-296. 

Corporation .] — See Corporations, Vol. 

XIII., p. 407, No. 1278. 


E. Particular TorisA 
See Sub-sects. 8-16, post. 


Sub-sect. 5. — Ratification by Master. 
See, generally. Agency, Vol. I., pp. 396 et seq. 
1007. General rule — ^Master liable.] — ^A. acted 
as the owner of premises, & mode a contract 
with a water co. to supply the premises with water 
at a certain Wght. In his absence his man, to 
the injury of the co., fixed the pipe at a higher 
level. After it was done, A. knew of it. A. was 
not in fact the owner of the prenuses ; — Held : 
he was liable in au action on the case brought by 
the co. 

A man is answerable for acts of his servants if 
he adopts those acts (Lord Tbnterden, O.J.). — 
West Middlesex Waterworks Co. v. Suwer- 
KROP (1829), 4 0. & P. 87 ; Mood. & M. 408, N. P. 
AnnotcUiwis: — Mentd. Church v. Imporial Gas Light Sc 
Coke Co. (1837), 6 Ad. Sc El. 846 ; Gurr v. Soudds (1855), 
11 Exch. 190. 


PART IX. SECT. 8, SUB-SECT. 6. 

i. General nOe— Master liable.}— A porHon may by ratifying the tortious acta of his subordinate become repponsibio 
r the consequences of such nct.«i. — WurrTAKKR v, Roos, Mor.vnt v. lloos, [1912] App. D. 92. — S. AF. 

« K 2 
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Master and Servant. 


• Sect, 3. — In tort: Suh-aeciS, 5 cfc 6, A., B.f C. 

d:D.] 

1008. Act must be done on master’s behalf— 
& for his benefit.] — (1) Pltf., a railway pa^^nger, 
W’as leaving defts.* station at the end of his journey 
when he got mixed up in a scuffle in the station 
yard between some railway servants & passengers, 
the scuffle being caused by the wanton & aggressive 
act of a railway policeman. After it was over, 
& as pltf. was w'alking away in the public street, 
the railway policeman gave him in custody to a 
metiopoliian constable, in contravention of his 
instructions from defts. In an action against the 
railway co. for assault & false imprisonment : — 
Held : they were not responsible for the acts of 
their policeman which were complained of, since 
they were beyond the scope of his employment. 

(2) After being taken in custody, pltf. was 
prosecuted before a magistrate by defts.* attorney 
for assaulting the policeman in the execution of his 
duty : — Held : this w’as no ratification by de^. 
of their policeman*s acts, for they could not ratify 
them imiess they were done on their behalf or for 
their benefit ; (3) if they were so done, the mere 
appearance of the attorney to prosecute would not 
be suffleient evidence of ratification. — ^W aocer 
r. South Eastern By. Co., Smith v. South 
Eastern By. Co. (1870), L. B. 5 C. P. 040 ; 39 
L. J . C. P. 340 ; 23 L. T. 14 ; 18 W. B. 1032. 

: — As to (1) Reid. Boylo v- Smith (1905), 70 
.1. J’. Hfi. As to (2) Reid. LainbcH r «. E. lly., 11909J 
2 K. K. 770. (Jt'nf rally, Mentd. Hmushaw v. Watcrlow 
(lOiru, IKIL. T. 1101. 

1009. What amounts to ratification — Arrest by 
servant— Attendance of attorney to prosecute.] — 

"Walker v. South Eastern By. Co., Smith v. 
South Eastern By. Co., No. 1008, ante, 

1010. Master giving evidence at 

hearing.]— Pltf., a workman employed in defts.* 
fnctoiy, was discharged with others in consequence 
of slackness of work. He carried away, with his 
own tools, one belonging to defts., w^hich, when he 
found inquiry was made for it, he returned to the 
foi’cman of the faelory. When he afterwards 
called about it at the factorj% a detxactive was 
present, who asked the foreman if he gave pltf. 
in charge for st<ialing the tool, to wliich the foreman 
it'plied he must see defts.’ managing director first. 
Pltf. & the detective went together to the police 
station, & the foreman afterwai'ds appeared, 
charged pltf., & signed the charge sheet. The next 
morning, pltf. having been locked up all night, 
defts.* managing director gave evidence against 
pltf., but the charge was dismissed. Upon that, 
the managing director made a remark impugning 
the magistrate’s decision, for which he was called 
to order. Pltf. brought this action in a county ct. 
for false imprisonment ; at the end of pltf .*s case 
the judge refused to nonsuit ; & the jury found a 
verdict of £50 for pltf. : — Held: (1) these facts 
afforded no evidence that the managing director 
ratified the foi'eman’s action in the matter ; & 
a nonsuit must be entered ; (2) under the circum* 
stances, the magging dii'ector had no power to 
^nder defts. liable in this action. — Bowe v, 
London Pianoforte Co., Ltd. (1870), 34 L, T. 
450 i 13 Cox, C. C. 211, D. C. 


Illegal distress.] — See Distress, Vol, 

XVIII., pp. 332, 410, Nos. 664-666, 1498. 

1011. When ratification presumed — Servants’ 
conduct causing suspicion — ^Master failing to make 
inquiry.] — Batification of the acts of a dishonest 
servant must be i>resumed when the master has 
had cause to suspect the servant’s honesty & has 
refrained from making full inquiry into the facts. — 
MORISON V, liONDON, COUNTY & WESTMINSTER 

Bank, I/td., [1914] 3 K, B. 356 ; 83 L. J. K, B. 
1202 ; 111 L. T. 114 ; 30 T. L. B. 481 ; 68 Sol. 
Jo. 453 ; 19 Com. Cas. 273, O. A. 

AimotaiimA : — Reid. John v, Dodwcll, [1918] A. C. 663. 
Mentd. Cnunplin v. London Joint Stock Bank (1913). 
109 L. T. 856 ; Taxation Goinrs. v, English. Scottish ^ 
Australian Bank. [1920] A. C. 683 ; Goldman n. Cox 
(1924). 40 T. L. K. 423 ; Underwood v. Bank of Liverpool 
& Martins, Underwood u. Barclays Bank. [1924] 1 K. B. 
776 ; Australian Bank of Commerce v, Perel. [19261 
A. C. 737 ; Jones v. Waring & Qillow, [1926J A. C. 670. 
Effect of ratification — Limited to act ratified.] — 
See Agency, Vol. 1., p. 420, No. 1141. 


Sub-sect. 0. — ^Exemption prom Liability. 

A, Criminal Act of Servant, 

1012. Liability of master.] — B. v, Barry, No. 
970, ante, 

.] — See^ also. Sect. 4, post, 

1013. Theft by servant — Negligence of master.] — 
Deft., a messenger attached to certain lists of 
comrs. of bkpt. in London, & by them appointed 
provisional assignee of the estate of a bkpt., sent 
an agent or servant to take possession of bkpt.’s 
effects. The agent received a considerable sum 
of money, & absconded ; — Held : deft, was not 
liable for the amoimt in an action for money had 
& received, no negligence or want of proper caution 
being attributable to liim. — Baw v, Cutten (1832), 
9 Bing. 96 ; 2 Moo. & S. 123 ; 1 L. J. 0. P. 171 ; 
131 E. B. 651. 

Annotations Jobsou v. Palmer. [18931 1 Ch. 71. 

Mentd. He Williams (1853), 18 L. T. O. S. 350. 

1014. .J — In the absence of negligence 

a pawnbroker is not liable for the theft of a pledge 
by his servant. — ^A rmfield v, Mercer (1886), 2 
T. L. B. 764, D. C. 

Servant of bailee .] — See Bailment, 

Vol. 111., pp. 72, 73, 88, 99, Nos. 133-135, 218, 270. 

1015. No holding out of authority.] — Pltf., 

a wholesale silveramith, hired from deft., a job- 
master, a brougham, horse, & coachman for the 
purpose of driving pltf.’s traveller about London 
with samples of pltf.’s wares to be shown to 
customers. It was known to deft, that, in the 
course of business, occasions would arise when 
the traveller would have to leave the brougham 
with samples in it in charge of the coachman. 
On one of such occasions the coachman, in pur- 
suance of an arrangement made with confederates, 
drove the brougham to a place where a great 

rtion of the samples in it was stolen by them, 
an action brought by pltf. against deft, to 
recover the value of the goods so stolen i^Held : 
deft, was not responsible in respect of the criminal 
act of his servant, the same not having been done 
within the scope of his employment. — Cheshire 
V. Bailey, [1906] 1 K. B. 237 ; 74 L. J. K. B. 176 ; 


1008 i. Act he done on master 
heJwlf — d? for his benefit.] — iA 
Cleave v. Moncton (1900). 

N. B. U. 296.— CAN. * 


t. TFhat amowUs to ratification — 
Arrest by servant,] — ^Woodfobdk r 
Chatham Corpn. (1904), 37 N. B. R. 
21.— CAN. 


PART IX. SECT. 3, SUB-SECT. 6.— A. 


1012 i. LiabUUy of master,] — Emeu- 
Niagara Navigation Co. 
(1883), 2 O. R. 528.— 43AN. 


1012 ii. .1 — ^The pule of law with 

r^Tord to tho liability of the master 
for misoouduct of the servant is that 
a master is liable for the fraud of his 
servant oommitted in tho oourso of 


his sorvioo & for. the master's benefit, 
though it is not necessary that the 
benefit should accrue to the master ; 
& that a master is not liablo fur 
the misappropriation of funds by the 
servant oommitted lor tho sorvant's 
own private benefit. — Qopaj. Chandra 
Bhattacuarjee V , Secretary of 
State for India (1909), 1. L. R. 56 
Colo. 647.— IND. 
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02 L. T. 142 ; 63 W. B. 322 ; 21 T. L. B. 130 ; 40 
Sol. Jo. 134, C. A. 

Jnnofatione : — Consd. Malcolm, Bnmkcr v. Watorhonee 

(1008), 24 T. L. H, 854. Polld. Mintz v. Silvcrton (1»20), 

IMi T. L. 11. 899. Reid. Lloyd v. Grace, Smith, [1912] 

A. C. 710 ; Williams v. Curzon Syndicate (1919), 35 

T. L. R. 475. 

1016. .] — Pltfs. employed deft, to 

convey their goods in vans, & deft.’s driver stole 
the goods. Deft, had not been guilty of any 
negligence in selecting the driver : — Held : as deft, 
had not held out the driver as having authority 
to do the act which caused the loss, deft, was not 
liable. — M intz v, Silverton (1920), 36 T. L. B. 
390. 

1017. Evidence of criminalty — Disappear- 

ance of servant.] — Tlie K. co. sent a parcel contain- 
ing money above £10 from W. to U., & the railway 
guard when at U. delivered the parcel to a railway 
porter. The parcel was lost. In action against 
the railway co. it was proposed to prove that the 
morning after the parcel was delivered a railway 
porter at U. absconded, &; the station master 
stated to a constable that he was suspected of 
stealing the parcel : — Held : such evidence was 
admissible to show that the loss was caused by the 
felonious act of the co.’s servant. — K iukstall 
Brkweby Co. v. Furness By. Co. (1874), L. B. 9 
H B. 408 ; 43 L. J. Q. B. 142 ; 30 L. T. 783 ; 38 
.T. P.567; 22W. B. 876. 

AniwUiiion : — Bcld. Jolmson v, LindEay (1889), 53 J. P. 

599. 

Criminal liability of master for acts of servant.] — 

See Sect. 4, post, 

B. Express Conditions, 

1018. General rule.] — A man is not to excuse 
liirnsclf for the wrongful act of his own servants 
unless he does so in unambiguous language, & if 
the language is ambiguous it is to be construed 
against him (Pickford, J.). — Marriott v. 
Yeoward Brotuers, [1909] 2 K. B. 987 ; 79 
L. J. K. B. 114 ; 101 L. T. 394 ; 25 T. L. B. 755 ; 
53 Sol. Jo. 790 ; 11 Asp. M. L. C. 306 ; 14 Com. 
Cas. 279. 

Amiotaiions ; — Reid. Tho Luna, [1920] P. 22; Eliiiigcr r. 

S. K. & (). Ry. & I'uUinan Car Co. (1922), 38 T. L. R. G78. 

1019. Conditions to be brought to notice of third 
party.] — I^ltf.’s foot was injured by a piece of 
broken glass at the bottom of a bath in deft.’s 
pi’ernises. One of the regulations hung up in the 
hall & in tho bathrooms was to the effect that the 
pi*oprietor was not to be responsible for any injury 
which might happen to any person whilst on the 
premises, even when caused by the negligence of 
the proprietor’s servants “ or howsoever other- 
wi^.” Upon the ticket which pltf. received it was 
printed that pltf. should be bound by the regula- 
tions exhibited in the hall. In an action to recover 
damages for tho injury sustained it was held that 
there was a case to go to tho jury, the question 
for them being whether deft, took reasonable 
means to bring the regulations to pltf.’s notice. — 
Bonham v, Herriott (1890), 7 T. L. B. 104. 

Contracts of bailment.] — See Bailment, Vol. 
Ill*» pp. 72 et seq. 

Bills of lading.] — See Shipping. 

Carriers.] — See Carriers, Vol. VIII., pp. 38 
ct seq, ; Bailways. 

C, Injury Resulting from Accident, 

1020. Runaway horses — Driver endeavouring to 
f — To maintain an action for injury 
to the person the injurious act must be wilful or 

result of negligence. 

. Ito^s, while l^ing driven by his servant 

in the public highway, ran away, & became so 


unmanageable that tho servant could not stop 
them, but could, to some extent, guide them. 
Deft., who sat beside his servant, was requested 
by him not to interfere with the driving. A; com- 
plied. While unsuccessfully trying to turn a 
corner safely, the servant guided them so that, 
without his intending it, they knocked down & 
injured pltf., who was in the liighway. Pltf. 
having sued deft, for negligence & in trespass, the 
jury found tliat there was no negligence in any 
one : — Held : even assuming deft, to bo as much 
responsible as his servant, no action was main- 
tainable ; for since the servant had dono his best 
under the circumstances, the act of alleged tres- 
pass in giving the horses the direction towards 
pltf. was not a wiongful act. Qu, : whether if 
an action would have lain against the servant, it 
would also have lain against deft. — IIolmes v, 
Mather (1875), L. B. 10 Dxch. 261 ; 44 L. J. Ex. 
176 ; 33 L. T. 361 ; 39 J. P. 567 ; 23 W. B. 869. 

Annotations : — Raid. l*hillipH v. Rritaiiiiia Ilygricnic Laundry 
Co., L1923J 1 K. B. 539 ; Gaylor & l»opo v. DavioH, [1924] 
2 K. B. 75. Mentd. Sadler v. Smith SbatlordHhin) Sz 
BimiinKham District Steam Tmui. Co. (1889), 23 Q. B. D. 
17; Stanley v. Powell, [1891] 1 Q. B. 8G ; Dulieu v. 
White, [1901] 2 K. B. 069 ; Admiralty Comrs. v. S.S. 
Amerlka, [1917] A. C. 38 ; Manlou v. Bruekiebaiik, [1923] 
2 K. B. 212. 

1021 . .] — A horse drawing a brougham 

irnder the care of deft.’s coachman in a public 
street, suddenly & without any explainable cause 
bolted, &, notwithstanding the utmost effoite of 
the dilver to control liim, swerved on to the foot- 
way & injured pltf. : — Held: (1) no evidence of 
negligence to go to a jury ; (2) tho fact that tho 
horse had cast a shoe shortly after he bolted, & 
that the driver did not under the circiirustances 
in which he was placed call out or give any warning, 
did not alter the case. — ^Manzoni v, Douglas 
(1880), 6 Q. B. D. 145 ; 50 L. J. Q. B. 289 ; 45 
J. P. 301 ; 29 W. B. 425. 

Annotations: — As to (1) Consd. (hiylcr ik Pupt! v. Davies, 
[1924] 2 K. B. 75. UctierallUt Mentd. Manton r. Brocklc* 
bank, [1923] 2 K. B. 212. 

1022. Ox straying into shop — Drover exercising 
reasonable care.] — An ox belonging to deft. & 
while being driven by his servants througli tho 
streets of a country town entered pltf.’s shop, 
which adjoined the street, through the open door- 
way & damaged his goods. No negligence on the 
part of the persons in charge of the ox was proved ; 
— Held : deft, was not liable. — Tillbtt v. Ward 
(1882), 10 Q. B. D. 17 ; 52 L. J. Q. B. 61 ; 17 
L. T. 546 ; 47 J. P. 438 ; 31 W. B. 197, D. 0. 

AnmtUUions : — Consd- Gaylcr &’ Pope v. Davic's, [192112 
K. B. 75. Mentd. Manton v. Brocklebank, [1923] 2 K. B. 
212. 

Accident to stage coach.] — See Carriers, Vol. 
VIII., p. 72, Nos. 483-487. 

Z>. Wilful Act of Servant 

1023. General rule — Master not liable.] — Jones 
V, Hart, No. 914, ante, 

1024. .] — The Druid, No. 982, ante, 

1026. .] — If tho blow given to the 

horse by tho driv er was a mere wanton act on his 
part defts. would not be Responsible (Creswbll, J). 
— Fbluvian V, Moses, Farmer v, Moses (1843), 
2 L. T. O. S. 213, N. P. 

1026. Act outside scope of authority.]— 

— Coleman v, Biches, No. 1056, post, 

1027. Act without direction or assent 

of master.] — A master is not liable in trespass 
for the wilful act of his servant, as by driving his 
master’s carriage against another, done without 
the direction or assent of the master. But he is 
liable to answer for any damage arising to another 
from the negligence or unskilfulness of his servant 
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Master and Servant. 


Sect. S . — In tort : Sub-aecl. 6, D. ; sub sects, 7,8& 
0. A. & B.1 

acting in his employ. — ^M'M anus v. Crickett 
(1800), 1 East, 100 ; 102 E. R. 43. 

Annotations: — Consd. Tho Druid (1845J), 1 Win. Jlob. 391. 
Reid. Leame t;. Umy (1803), 3 Kasi, 593 ; Slcat.h v. Wilson 
(1839), 9 C. & P. C07 ; M'Lauglilin v. I'ryor (1842), 4 
Man. & G. 48 ; Seymour v. Greenwood (ISOl), f» H. & N. 
359. Mentd. Bostock v. Floyor (1865), 35 L. J. Ch. 23. 

1028. .] — (1) If one of a ship’s 

crew docs a wilful act of injury to another ship, 
without any direction from or privity of the master, 
trespass cannot be maintained against the master, 
although he was on boanl at the time. 

(2) The master of a ship is not discharged of his 
responsibility for the acts of his crew, although 
done under the direction of a iiiJot, who, by the 
regulations of a statute, supersedes tJie master for 
the time in the government of his ship. — Bowciier 
r. Noidstrom (1809), 1 Taunt. 668; 127 M. K. 
054. 

Annotations: — Ah to (1) Consd. Tlio Druid (1842), 1 Wm. 
Bob. 391. Ah to (2) Retd. Hull r. ymitli (1824), 2 Bint?. 
15(5 ; Tlu) Marla (1839), 1 Wm. Bob. 95. 

1029. .]— Croit r. Auson, No. 

1122, post. 

1030. Where act contrary to orders.] — 

A master is not liable for the wilful act of his 
servant done contrary to his ordei*s. — Green v. 
Macnamara (1859), 1 L, T. 9. 

1031. Where act done for servant’s 

o\in purposes.]— Band v. Craig, Nc. 983, afiie. 


Sub-sect. 7. — Id?:GAL Proceedings. 


See, generally. Action, Vol. I., pp. 43 et seq. 

1032. Right to sue master or servant— Trespass 
to land.]— Wilson v, Weddeix (1008), Yelv. 
144 ; 1 Brownl. 143 ; 80 B. R. 97. 

AimotaivinH : — Mentd. Dou d. Toflfld r. I’t/lield (1809), 11 
Kaet, 24(5; Waincwriifht v. lOlwoll (181(5), 1 Madd. 627 ; 
Bi^ht d. Taylor r. Banks (1832), 3 B. & Ad. 6(54 ; King 
r. Tumor (1833), 1 My. & K. 456. 

1033. Negligence.] — Holmes v. Mather, 

No. 1020, ante. 

1034. .]- How far an action of trover 

will not lie against a servant, but only against the 
master. 


Trover brought against deft, in the right of his 
wife for a box with £80 in it, which was delivered 
to her as bookkeeper to her brother, who was a 
can-ier, which £80 was lost. It was objected that 
an action would not lie against her, but that it 
ought to have been brouglit against the brother, 
Contra it was submitted that it would, as it was 
founded on a tort. However, the judge was of 
a contrarj" oi^inion ; accoidingly pitf. was non- 
suited. — Harvey v. Syliard (1732), 2 Ham. K. B. 
234 ; 94 K. K. 470. 

1035. Misappropriation of money — Trover 

for goods lost.] — Wliere money is paid to the ser- 
vant & be misapplies it, the party has his remedy 
against the master or servant at election. — 
Cary v. Webster (1721), 1 Stra. 480 ; 93 B. R. 
647. 

Aimotation :- Rienid. Admiralty Comrs. r. National Pro- 
vincial & Union Bank of England (1922), 127 L. T. 452. 

Torts of underservants.]— Agency, 

Vol. I., p. 683, Nob. 2924, 2926. 

1036. Joinder of parties — Several masters.] — 
Wilson v. W^eddell (1608), Yelv. 144 ; 1 Brownl. 
143 ; 80 E. K. 07. 

.-—Mentd. Doo d. TofleJd v. Tuficld (1809), 11 
East, 246 ; Waluewrigbt v. Klmll (1816), 1 Madd. 627; 
Bight d. Tailor r. Bunks (J832), 3 B. & Ad. 664 ; King 
r. Tunicr (1833), 1 My. & K. 456. ^ 


1037 • Master & servant.] — In an action on 

the case against stage coach proprietors for an 


injury done by the mismanagement of the coach, 
whereby a person was struck by the luggage on the 
coach. Semble : in such an action the pro- 
prietors & the coachman may bo sued jointly. — 
WmTAMORE V. Waterhouse (1830), 4 C. & P. 
383. 

1038. Who may sue — Damage to goods — Person 
having quallfled property In goods.] — (1) If one, 
being the owner of a shop & goods, allow A. to 
be at this shop, &, in his own name, to sell & dis- 
jiose of the goods as he pleases, & a portion of 
these goods be destroyed by the negligent driving 
of the coachman of B. while the servant of A. is 
carrying them ; A. has such a qualified property 
in these goods as will entitle him to maintain an 
action on tlie case against B. 

(2) In an action for the negligent driving of 
deft.’s coach, pltf. gave evidence of the goods 
destroyed being in the possession of his servant. 
The witness who proved this was cross-examined 
with a view of showing the goods to be tho pro- 
perty of P., & deft, called witnesses to prove them 
the property of P. ; — Semhle : P. may be called as 
a witness in reply to prove that the goods were 
not his. — ^Whittingham v. Bloxham (1831), 4 
C. & P. 697. 

1039. Evidence — Disputed ownership of goods 
damaged.]— Whittingham v. Bloxham, No. 1038, 
ante. 

1040. Admission by servant —Admissibility 

against master.] — Semble : in tort committed, in 
the coume of lus duty, by a servant, what is said 
by him subsequent to the tort is evidence against 
the master. — Baring v. Priestley (1854), 23 
L. T. O. S. 325. 

.] — SeeAGBNCY, Vol. I., pp. 605 et seq. 

1041 . Injunction — Against master — Passing-olT 
by servant.] — W.’s manager, without the personal 
knowledge of W., affixed tickets with T.’s name 
printed thereon to ceiiain goods of inferior quality 
to T.’s & made by another manufacturer. On 
T.'s complaining of this, W. offered to give an 
undcitakmg that he would not use such tickets 
again, & to pay a certain sum, but declined to 
make a public adnussion that he had used the 
tickets in oi'der to defraud T. ; — Held : notwith- 
standing W.’s offer, T. was entitled to an injunc- 
tion with costs, & also to an inquiry as to damages 
at his own risk. — Tongb v. Ward (1869), 21 H. T. 
480. 

1042. Acts done without master’s 

knowledge.] — It lias been suggested that the 
master ougbt to be treated in exactly the same way, 
whether a thing like this has been done by his 
servants or by himself. I agree that that would 
be so with regard to damages, but to say that a 
master threatens & intends to do acts which are 
directly in disobedience of his orders, which he 
admits ought never to be done, which he is willing 
to undertake never to do, & which it is not suggested 
he ever knew had been done — ^to say that such a 
master is to be put in the position of having an 
injunction granted by the ct. against his doing 
in future that which he has done his best not to 
have done, is a proposition to which I decline 
to assent (Fletcher Moulton, L.J.). — ^Lbvbr 
Brotherh, Ltd. v. Masbro’ Equitable Pioneer 
Society, Ltd. (1912), 106 L. T. 472 ; 28 T. L. R. 
294; 29 R. P. C. 225, C. A. 

Annotation : — Mentd. Goddard v. Watford CTo-op. Soc. 

(1924), 41 H. P. C. 218. 

Against servant.] — See Injunction, Vol. 

XXVIII., p. 436, Nos. 686-689. 

1043. Award of compensation — Against driver of 
hackney carriage— Bar to action against master.] — 
(1) An award of compensation by a magistrate 
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against the driver of a hackney or ’metropolitan 
stage carriage upon an information for furious 
driving, under l^ndon Hackney Carriages Act, 
1843 (c. 86), s. 28, is a bar to a subsequent action 
against such driver’s employers by the party injured 
in respect of his injuries. 

(2) If the party injured accepts such compensa- 
tion he is barred from further proceedings, even 
where ho did not lay the information or, in the 
first instance, request the magistrate to award 
compensation. — W right v. IjONdon General 
Omnibus Co. (1877), 2 Q. B. D. 271 ; 46 L. J . Q. B. 
429 ; 36 L. T. 690 ; 41 J. P. 486 ; 25 W. R. 647. 
Jnnotatimui : -(h’7ierally, Mentd. Vallanco w. Fallo (1884), 
5.‘{ L. J. Q. H. 459 ; Binniiighom Coiini. r. Allsop (1918), 
SS L. J. K. B. 649. 


sible for thla act of their servant. — ^Lumsdbn v. 
London & Sotpra Western By. Co. (1867), 16 
L. T. 609. 

1046. Arrest by railway constable— On charge oi 
assault— Limitation ol authority by master.]— 
Walker v. South Eastern By. Co., Smith v. 
Same, No. 1008, ante. 

Arrest by inspector of society — Illtreatment ol 
animal .] — See Agency, Vol. I., p. 603. No. 2328. 

Arrest by manager of restaurant .] — See Agency, 
Vol. I., p. 603, Nos. 2329, 2330. 

Servant of corporation .] — See Corporations, 
Vol. XITI., pp. 404, 405, Nos. 1261, 1262, 126.5. 

Arrest & detention of passengers.]— See Car- 
riers, Vol. VIII., pp. 115-117, Nos. 771-783. 


Sub-sect. 8. — Conversion, Misappropriation 
and Failure to Deliver Goods. 

Conversion of client’s property by soiiciior’s 
clerk .] — See Agency, Vol. I., p. 596, No. 2292. 

Misappropriation of money by servant .] — See 
Agency, Vol. I., pp. 697, 598, Nos. 2293, 2295, 
2299-2303. 

Servant’s refusal to deliver goods .] — See Agency, 
Vol. I., pp. 699, 600, Nos. 2310-2315. 

Properly received by sub-agent .] — See Agency, 
Vol. I., pp. 396, 396, Nos. 076-983. 


Sub-sect. 9. — ^Falsb Imprisonment. 

A. In General. 

See, also. Agency, Vol. I., pp. 602, 603 ; See, 
generally. Malicious Prosecution, Vol. XXXllI., 
pp. 463 et seq. ; Trespass, 

1044. Power to arrest optional.] — The high 
bailiff of a county ct., under 9 & 10 Viet. c. 95, rci- 
coived a warrant for the commitment of T., wliich 
he delivered to his underbailiff to execute. The 
latter broke into pltf.’s factory to search for T., 
& during the search was assaulted by pltf. He 
then left the factory, & returned with a policeman, 
& took pltf. into custody for the assault : — Held : 
(1) the high bailiff was liable for the trespass, 
committed by his imderbailiff in breaking into 
pltf.’s factory to execute the warrant ; (2) ho 
was not liable for the assault & false imprisonment 
committed by his underbailiff in giving pltf into 
custody, as the imderbailiff in so doing acted not 
under colour of the warrant, but under 9 & 10 
Viet. c. 96, B. 114 ; & the power to arrest thereby 
conferred is not compulsory, but optional. — 
Smith v. Pritchard (1849), 8 C. B. 665 ; Bob. 
L. & W. 154 ; Cox, M. & H. 272 ; 19 L. J. O. P. 
63 ; 14 L. T. O. S. 179 ; 13 J. P. 704 ; 14 Jur. 
224; 137E.B. 629. 

Mooro V. Bromptou County Court 

(18‘J:I), gd L. T. 140. 

1045. Arrest arising out of quarrel — Between 
servant & person arrested.] — A quarrel having 
arisen on the premises of a railway co. between 
a servant of the co, & a number of persons, amongfst 
whom was A,, the co.’s servant gave A. into custody 
on a charge of assaulting him & obstructing him 
jR the discharge of his duty. In an action brought 
by A. against the co. for assault & false imprison- 
ment : — Held : tiie co. could not be made respon- 


B. Arrest not Necessary for Protection of 
Master's Property. 

See, generally. Malicious Prosecution, Vol, 
XXXIII., pp. 463 rUeq. ; Trespass. 

1047. General rule— Master not liable.] — A ser- 
vant has only an implied authority to give a person 
into custody when it is necessary to take such a 
step to protect his master’s property. If, 

fore, the servant should give a person into cu^dy 
when no such danger exists, the master will not 
be liable in an action for false imprisonment.-— 
Stevens v. Hinshelwood (1891), 65 J. P. 341, 
0. A. 

1048. Arrest by railway clerk — After suspected 
attempt to rob till.]— A clerk in the service of a 
railway co., whose duty it is to issue tickets to 
passengers, & receive the money, & keep it in R 
till under bia charge, has no implied authority 
from the co. to give into custody a person whom 
ho suspects has attempted to rob the till, after 
the attempt has ceased ; as such arrest could not 
be necessary for the protection of the co.’s prf>- 
perty ; & the co. is therefore not liable for the act 
of tho clerk. — ^Allen v. London & South 
Western By. Co, (1870), L. R. 6 Q- 65 ; 40 
L. J. Q. B. 55 ; 23 L. T. 612 ; 35 J. P. 308 ; 19 
W. R. 127 ; 11 Cox, C. C. 021. 

Distd. Bank of Now South Wales r. Owsloii 

(1879), 4 App. CJas. 270. Apld.„Ahi;ahaiiis v. Doakii^^^ 

[18911 1 Q. B. 51G ; Sttjvcns v. Iliiwholwood (1891), 55 

J. P. 341. Consd. Kuljfht r. North MotropoliUn Irani. 

Co. (1898), 78 L. T. 227. Eeld. Mulkoni v. Mot. Uv. 

(1892), 8 T. L. II. 232 ; Hadley v. L. C. C. (1915), 105 

L. T. 162. 

1049. Arrest by manager of public-house — After 
attempt to pass false coin.]— Pltf. & a friend went 
into deft.’s public-house, & pltf.’s friend tendered 
in payment for some refreshment which they had 
a German gold ten mark piece by mistake for a 
half-sovereign, & asked the barman for change. 
Tho barman went to fetch the change ; but before 
giving it he observed that the coin was a foreign 
one, & took it back to pltf.’s friend, who gave 
him a half-sovereign instead of it, & the b^nmn 
thereupon gave him the change. Pltf. & his 
friend then left the house. A person who was 
acting as manager of the bar in tbe absence of 
left, followed them into tho street, & gave them 
nto the custodv of a policeman on a charge of 
attempting to pass bad money. In an action for 
[alse imprisonment : — Held : deft, was not liable, 
:or the manager had no implied authority by 
reason of his position to arrest pltf., inasmuch as 
iiis master’s property was no longer in any danger 
Sc the arrest was made only for the purpose of 


part IX. SECT. 8, SUB-SECT. 9.— i 

Motion master- 

Ry. Co.. [18981 2 I. R. 36 


b* IMtenium by hotel manager.] — 


AOKKXZIE V. CLUNT HILL HYDRO 
[3., Ltd., [1908] S- C. 200 ; 45 be. 
. R. 139 : 15 S. L. T. 518.-8COT. 


PART IX. SECT. S, SUB-SECT. 9.— B. 
1047 i. General rule — Masiter not 


ioftte.]— B auuy V. Dublin Ti^ways 
;o. (1890), 26 L. R. Ir. 160.— IR. 

0 . Arrest by ratlum 
)EN Eynub V. UmTEU Ky. 

. R. 5 C. L. 6; affd.on appeal,!. R. •> 
I. L. 328.— IR. 
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Sect* 3. — In tort: Sub-sect. 9, B, & C.; sub-sects. 

10, 11, 12<fcl3,^.] 

vindicatiDf; the law by punishing pltf . for a criminal 
offence which he was supposed to have already 
committed. — ^A brahams v. Deakin, [1891] 1 
Q. B. 610 ; 60 L. J. Q. B. 238 ; 63 L. T. 690 ; 65 
J. P. 212 ; 39 W. E. 183 ; 7 T. L. K. 117, C. A. 

Annotalions : — Apld. Slcdinan r. Baker (189G), 12 T. L. 11. 

451. Consd. Bttdloy v. L. C. C. (1!)13), 109 L. T. 162. 

Refd. Hanson r. Waller. [1901] 1 K. B. 390. 

1050. Suspicion of theft.] — J ones v. Duck 

(1900), Times, Mar. 16, C. A. 

AnnoUdUm: — FoUd. Hanson r. Wollor, [1901] 1 K. B. 390. 

1051. .] — Pltf. was head barman & 

cellarman in a public-house of which deft, was 
owner; deft, took no part in the management of the 
house though ho visited it nearly every day, the 
manager on behalf of deft, being M., who had the 
general management of the house. While pltf. 
was superintending the operation of bringing 
mineral waters into the cellar, the manager acting 
under the mistaken impression that w£^ky was 
being removed from the cellar, sent for a police- 
man & gave pltf. into custody on a charge of 
stealing whisky. Before reaching the police 
station the manager admitted that he had naade a 
mistake & on arrival at the police station pltf. 
was released by the inspector. In an action for 
false imprisonment : — Held : there was no evi- 
dence that the manager had an implied authority 
from deft, to give pltf. into custod ', the act not 
being reasonably necessary for the protection of 
his mast^^r’s property, & deft, was therefore not 
liable. — Hanson v. Waller, [ 1901 ] 1 K. B. 390 ; 
70 L. J. Q. B. 231 ; 84 1j. T. 91 ; 49 W. E. 445 ; 
17 T. L. K. 102 ; 45 8ol. Jo. 166, D. C. 

Sec, also, C., post. 

Liability of servant to third party.] — See I’aii 
XI., Sect. 2, sub-sect. 5, post. 


C. Arrest on Suspicion of Felony. 

See, generally. Malicious Prosecution, Vol 
XXXIII., pp. 463 et seq. ; 'J^ipjspass. 

1052. Constable — Servant sworn as constable.]— 
Although, wdicrc servants sworn in t-o act as con- 
stables on their own responsibility arrest a person 
on suspicion of felony without pix'cedent, authority 
or subsequent sanction for the particular act, 
their employer is not liable ; it is otherwise where 
there is such sanction to the act. — ^M ahoney v. 
Besley (1865), 4 F. & F. 644, N. P. 

AfnwtMion .'--"RM, tValkor r. S. E. By., fc5mitli r. Same 

(18C9), 21 L. T. 301. 

1053. Dock constable — Appointed undei 

private Act.] — Graham v. East India Dock Co, 
(1865), 29 J. P. Jo. 52. 

1054. Special railway constable.] — A 

special constable of a railway co. is the servant oi 
the CO., if in the course of his employment he 
arrests a person on suspicion of felony without 
having any reasonable groimds for his suspicion 
an action for false imprisonment will lie against 
t'“j;^co*7:I^MBERT V. Great Eastern Ey. Co., 
S- J- 32 ; 101 L. T, 

’ li 1: ■> 25 T. L. R. 734 ; 63 Sol. Jo 

732 ; 22 Cox, C. C. 165, C. A. 

1055. Railway porter in charge of station— li 
absence of station master.] — A foreman porter ii 
the ^rvice of a railway co., who, in the absence 
of the station master, is in charge of a station 
h^ no ^phed authority to gf\x- in charge a persoi 
whom he suspects to be stealing the co.’s pro 


perty ; &, if he gives in charge on such suspicion 
an innocent person, the co. are not liable. — 
Edwards v. London North Western Ey. Co. 
(1870), L. E. 5 C. P. 445 ; 39 L. J. C. P. 241 ; 
22 L. T. 656 ; 18 W. E. 834. 

Annotations : — Apld. Allen r. L. & S. W. By. (1870), L. R. 
6 Q. B. 65. Distd. Furlong r. South London Tram. Co. 
(1884), 48 .1. 1\ 329. Reid. Bank of Now South Wales 
V. Owston (1870), 4 App. Cas. 270 ; Knight v. North 
Metropolitan Tram. Co. (1898), 78 L. T. 227. 

Arrest not for protection of master’s property.] — 

Sec Hub-sect. 9, B., ante. 


SuB-KK(T. 10. - Libel. 

Publication of — By servant or agent.] — See IjIbel 
& Slander, Vol. XXXIL. pp. 82 ct siq. 

Libel by servant of corporation.] — Sec (.'or po ra- 
tions, Vol. XIII., p. 4U5, N^os. 1263, 1264. 


Sub-sect. 11. — ^Malicious Prosecution. 

See Agency, Vol. I., pp. 602 et seq. & generally. 
Malicious Prosecution, Vol. XXXIll., pp. 463 
et seq. ; Trespass. 

Bank manager.] — Bankers, Vol. 111., p. 101, 
No. 238. 


Sub-sect. 12. — ^Misrepresentation and 
Fraud, 

1056. General rule — Master liable.] — A master 
is civilly responsible for the fraud or negligence 
of his servant acting in the course of his em- 
ployment ; but not for an act of wilful fraud 
or negligence done by him out of the scope of 
his authority, or inconsistent with the course 
of his employment. Therefore, where A., the 
servant of a wharfinger, fraudulently signed a 
receipt purposing to be an acknowledgment 
that certain wheat had been delivered at his 
employer’s wharf, to be shipped to the order of 
C., no such wheat having in fact been delivercid 
& thereby wilfully induced C. to pay the price 
thereof to the pretended vendor : — Held : the 
wharfinger was not liable, although it was proved 
that C.’s course of dealing was to pay for all wheat 
delivered for him at the wharf on the production 
by the vendor of the wharfinger’s receipt, &; the 
latter knew it. Semble : it would have been 
otherwise if there had been any evidence of an 
understanding or agreement between 0., & the 
wharfinger to the effect above stated. — Coleman 
V. Eiches (1855), 16 C. B. 104 ; 3 C. L. E. 795 ; 
24 L. J. 0. P. 125 ; 25 L. T. O. S. 55, 85 ; 1 Jur. 
N. S. 596; 3 W. E. 453 ; 139 E. E. 695* 

Annotations: — ^Befd. Udoll v. Atherton (1861), 7 H. & N. 
172 ; Whitoohurch v. Cavanagh, [1902] A. C. 117. Mentd. 
LudguUir V. Love (1881), 44 L. T. 694. 

1057. Misrepresentation — As to quality oP goods 
sold.]— Anon. (1430), Y. B. 9 lien. 6, fo. 53, 
pi. 37. 

Annotations: — ^Retd. Southern v. How (1616), J. Bridg. 
125 ; Lane v. Ootton (1701), 1 Ld. Baym. 646. Mentd. 
Goddard's Case, Goddard v, Denton (1584), 2 Go. Rep. 
4 b ; Coapey v. Tumor (1600), Cro. Eliz. 800 ; Cbandelor 
V. LopuB (1603), Cro. Jac. 4 ; Roswell v. Vaughan (1607), 
Cro. Jae. 196 ; Maekallcy’s Case (1611), 9 Ck). Rep. 65 b ; 
Thoroughgood's CJase (1612), 9 Co. Rep. 136 b ; Foster 
V. Jackson (1615), Hob. 52; Chicheslcy v. Thomson & 
lcy^£’U^ 6^4^’ * Uumby v. BoUett (1847), 
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^ 053 . ,] — SoUTHEBN V, How, No. 943, the negligence of his servant is founded on the 

fjiYite. presumption that the owner chooses his servant, 

1059 , For servant’s private ends.] — A & gives liim orders which ho is bound to obey. — 

master is not liable for the misrepresentation of The Halley (1868), L. 11. 2 P. C. 193 ; srib nom, 
his servant made without his authority & without Liverpool, Brazil & River Plate Steam 
benefit to the master, but to servo the private Navigation Co., Ijtd. v. Benham, The Halley, 
ends of the servant.— British Mutual Banking 5 Moo. P. C. C. N. S. 202 ; 37 L. J. Adm. 33 ; 18 


Annotati(ma Distd* Trott v. National Discount Co. (1900), 
17 T. L. 11. 37. Gonsd. Ilubon v. Great Fiiu^all Consoli- 
dated, [1904] 2 K. H. 712. Apld. Anglo-American Oil 
Co. V. Manning, [1908] 1 K. B. 536. Reid. Crapp v. 
East Stonohouflo L. B. (1889),, 5 T. L. 11. 501 ; Thorne 
fj. Hoard, [1894] 1 Ch. 699 ; Spooner v. Browning, Todd & 
Whish (1897), 77 L. T. 685 ; Whitochurch v. (lavanagh, 
[1902] A. C. 117 ; Hambro v. Bumand, [1903] 2 K. B. 
399 ; Malcolm, Brunkor v. Waterhouse (1908), 24 T. L. H. 
854 : Lloyd v. Grace, Smith, [1912] A. C. 716. Mentd. 
Bishop V. Balkis Ckinsolidatod Co. (1890), 25 Q. B. D. 512 ; 
Tomkinson v. Balkis Con80lidat>od Co. (1891), 60 L. J. 
Q. B. .558 ; Moss S.S. Co. v. Whinnoy, [1912] A. C. 254 ; 
lie Jubilee Cotton Mills. [1923] 1 Ch. 1. 


Beochgrovo (Jo. v. Akt. Fjord of Kristiauia, [1916] 1 A. C. 
364. Mentd. The Mali Ivo (1869), L. K. 2 A. & E. 35C; 
Phillips V. E 3 rro (1870), L. U. 6 Q. B. 1 ; Bedpath v. Allan, 
Tho Hibernian (1872), L. 11. 4 P. C. 511 ; The Magnet, 
The Duke of Sutherland, The Fanny M. Carvill (187.5). 
32 L. T. 129 ; Tho M. Moxhum (1876), 1 P. D. 107 ; 
Tho Star of India (1876), 1 P. D. 466 ; The GuyManner- 
ing (1882), 51 L. J. P. 57 ; Tho Augusta (1887), 57 L. T. 
326 ; The Tasmania (1888), 13 P. D. 110 ; Tho Munster 
(1896), 12 T. L. n. 264 ; Machado c.'Foutes (1897), 76 
L. T. 588 : The Dallington, [1903] P.*77; Tho Penrith 
Castle. [1918] P. 142 : Tho Arum, [1921] 1*. 12. 

1065. Relationship of master & servant 

must exist.] — In order to make a pci*son liable for 


1060. False receipt.] — Coleman v. Riches, No. the negligence of a wrongdoer, it must be shown 


1056, ante. 


that the relationship of master & servant exists 

. . .. J. J 1 ... 


1061. Passing Off — Injunction against master.] — between them, & that the wrongdoer is within 

Tonge V. Ward, No. 1041, ante. the power & control of the person whom it is 

1062. Act expressly forbidden by master.] — sought to make liable. — J uggins v. Great 

Pltf. co.’s wine & no other being known as “ Big Western Ry. Co. (1885), 1 T. L. R. 393 


Tree Brand ” they brought an action against an 


.] — In a place where a drover 


hotel CO. for an injunction to restrain them from of cattle does not require to have a licenee Iw is 
offering for sale or selling other wine as “ Big the servant of the person employing lum to drive 
Tree Brand.” It was proved tliat defts.* waiters cattle along the liighway & is not an independent 
on many occasions when “ Big Tree Brand ” contractor, & therefoi'e the employer is liable for 
wine was ordered at defts.* restaurants tendered the drover’s negligence. — T urnbull v. Wieland 
other wines, & when the question was raised (1916), 33 T. L. R. 143. 

asserted that they were that brand if c/d ; 1067 . Extent of liability.]— J ones v. Hart, No. 

it was no (iefence that the waiters had been told 944, ante, 

tliat they should not do anything of the sort, & 1068. Servant acting in course of employ- 

iliat* they were acting contrary to their order ; ment.] — M‘M anus v , Chickett, No. 1027, ante, 

deft, corpn. was responsible for the misi*epi*esenta- 1069. .]— A van was standing at the 

tions of its waiters ; & an injunction was granted, door of A., from wMch A.’s goods were unloadmg, 
— Grierson, Oldham & Co., Ltd. v. Birmingham & A.*s gig was staniling behind the van. B. s 
Hotel & Restaurant Co., Ltd. (1901), 18 coachman, who was driving B.’s carriage, came up, 
R. P. 0. 168. & there not being room for the carriage to pass. 

See, furthei^ Trade Marks. the coachman got off his box & laid hold of the 

By agent.] — See Agency, Vol. I., pp. 587 et seq, van horse’s head ; this caused the van to move. 
By secretary of company.] — Sec Companies, Vol. & thereby a packing case fell out of the van ui)on 
IX., pp. 289, 541, 542, Nos. 1793, 1794, 3569, the shafts of the gig, & broke them :—Held : B. 
3571-3576. was not liable for this, as the coacliman was not 

By apprentice.] — See No. 4398, post, acting in the employ of B. at the time this nu^tter 

occurred. — Lamb v , Palk (Lady) (1840), 0 (/. & P. 

— 629 N. P. 

AmufUUiun : — ^N.F. Pa^o r. Defiics (1806), 7 B. & S. 137. 

Stjb-sect. 13.-NEauaENCB. 1070. ;.j-In tres^ 

. ^ 7 T> 7 wav CO. for running over pltf . s siieep & killing 

Rules. them, it appeai*ed that the sheep got on the lino 

by reason of the defect in the co.’e fences. & were 


1063. Foundation of liability— Freedom of master ^ engine of the co., driven by their 

to choose servant — Compulsory employment of gg^vant. The engine was going at the rate 
servant.]— By the common law no person is re- ^iu^^ted by the co., & could not bo stopped so 
sp^ible for the negligent acts of a party in the ^ ^ avoid the accident i—HelU : the co. were 
perfoimance of any work, when by law he is com- liable in trespass ; if the sheep were wrong- 
pelled to employ that party to do such work. — doers there was no misconduct for which defts. 

« J? (1843), 2 Wm. Bob. 10 ; 2 Notes ^sponsible ; if the sheep had escaped through 

ofCaBes,113; 4L.T.742; 7 Jur. 167 ; 166 B. B. St of drfts.’ fences, tho sWwere not wrong- 
.... . ^ doers, & the damage would be consequent on 

defts.’ w«,nK. & th^. would be liable in an aotion 


New Bop. 497 The Lion (1869), L. R. 2 P. C. 52.5 ; cases where a master gives the direction 

V. Born (1905), 93 L. T. 634. * agent, the master is only responsible in an action 

1064.. .]— According to the principles on the case for want of skill or core of the agent. 

ot English law tho responsibility of a master for Whenever the injury done to pltf. results from 


PART IX. SECT. 3, SUB-SECT. IS.— A. 

a. Fwndation of lidMlUv— -Whether incompetence of ocmin/a.]— MBHNsa v. Winnipeg Electric Rt, Co. (191 1 ), 8 W. W. R. 
*17 ; 25 Man. L. R. 384.--^AN. 
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Mastee and Servant. 


Sect. 3 . — In tort: Sub-eed. 13. A. <fe B. (a) <fe (5).1 


the umue&ate force of deft., himself whethe 
mtentionally or not, pltf. may bring an action of 
tx^spafis ; & on the other, if the act be that of 
the servant, be negligent not wilful, case is the 
only remedy against the master. The master 
18 Imble for all the negligent acts of the servant 
m the course of his employment ; but that liability 
does not make the direct act of the servant the 
direct act of the master. Case will lie against a 
m^ter for, in effect, employing a careless servant, 
but not trespass^ unless the act was done by his 
command, that is, unless cither the particulai* 
act which constitutes tlie trespass is oi*dcred to 
bo done by the principal, or some act which 
comprises it, or some act which leads by a physical 
necessity to the act complained of (Parke, 13.). — 
Sharrod r. London & North Western By. Co. 
(1849), 4 Exch. 680 ; 7 Dow. & L. 213 ; 6 By. & 

^64 ^^^6* dur. 23 ; 

;-^Dwtd. i %\ York & Noi-th Midland Ry. 

T^^i- ^4 h- filO. Refd. ICipkeMs r. East & West 

J Holmes r. Mather 

(lp7fl), L. It. 10 Exch. 2(51. 

J—Bartqkshiix Coal Co. v 

McGuire, No. 972, ante. 

1072. .]— Bartonshill Coal Co. v . 

Beid, No. 971, a 7 ite. 

1073. — .] — The owner of a privai^ way 

passmg by liis warehouses is liablt for injury to 
persons huvfully using the w^ay if caused by tlie 
nogugence of his servants, e.g.^ by negligently 
lo^rmg goods from the warehouses.— -G allagher 

5 27 J. P. 5 ; 10 

' V • Iv. tj()4 . 

Arinotatiova : — Mentd. Pcoit r. London & St. Kathui-iuo 

iSii' ^ ‘ bowery v. Walker, 11910] 1 K. H. 173 ; 

WJlaon r. BaiTy Hy. (lUlfi). 11(5 L. T 71 ; Herfr. Kolufr 
dainscho Lloyci (1918), 34 T. L. 11. 272 ; M^^ey Docks 
& Harbour Hoard v. Proctor, U923) A. C. 253. 

1074. ^ .] — Deffs. sent a barge under 

the management of their lighterman to a wharf 
for the purpose of being loaded ; he was unable 
to get up to it in consequence of a barge belonging 
to pltfs. lying in the way without any one in 
cha^e of it ; the foreman of the wharf told him 
to shove the other barge aw^ay as it had no busi- 
ness there, & to bring his alongsidcj ; he then 
moved pltfs. barge from the wharf, & made it 
f^t to a pile m the river. When the tide went 
down pltfs. baj-ge settled upon a projection in 
the b(‘d of the river, & was injured -.--Held : defts. 
were responsible, as the lighterman, in doing the 

7~; Wrectlons given by third party.] 

bales of cotton, sent by deft, to a ware- 
iin^ n. there carelessly by his servants 

nrniJ. thc waiehouse keeper, after- 

on pltf., a servant of the owner of the 

V* Currie (1870) L R fl r P 
24 ; Maiimng r. Adams (1883). 32 W. R. 43^* ® 

1077. For master’s benefit.! Deft 

pltf., & at deft.’8 re^Mt 

PART IX. SECT. 3, SUB-SECT. 13.— 

B. (a). 


pltf. gave him permission to use his shed for the 
purpose of making a signboard. Deft, employed 
D., a carpenter, to make the signboard at a fixed 
price, & D. used the shed for that purpose, with 
pltf.’s knowledge. D., while so working, lighted 
a pipe from a match with a shaving, which he 
accidentally dropped, & the shed was burned 
down : — Held : the act of D., not being a negligent 
act within the scope of his employment, deft, 
was not hablc. — ^Williams v. Jones (1866), 3 
H. & C. 602 ; 13 L. T. 300 ; 29 J. P. 644 ; 11 Jur. 
N. 8. 843; 13 W. R. 1023 ; 159 E. R. 668, 
Ex. Ch. 

AnnotcUiom : — Distd. Jefferson v, Derbyshire Farmers, 
11921] 2 K. 13. 281. Befd. Whitmore v. Pearson (1868), 
16 W. U. 649. 

1078. Act lawful.] — master is 

answerable in trespass for damage occasioned by 
his servant’s negligence in doing a lawful act in 
the course of his service ; but not so if the act 
is in itself imlawful & is not proved to have been 
authorised by the master. As if a servant, autho- 
rised merely to distrain cattle damage feasant, 
drives cattle fi'om the highway into his master’s 
close & there distrains them. — Lyons v. Martin 
(1838), 8 Ad. & El. 612 ; 3 Nev. & P. K. B. 509 ; 

1 Will. Woll. & H. 600 ; 7 L. J. Q. B. 214 ; 112 
E. R. 932. 

Annotations Apld. The Dniid (1842), 1 Wm. Rob. 391. 
Distd. Hayloy v. M. S. & L. Ity. (1872), L. R. 7 C. P. 415. 
Befd. Limpus v, London Oonem OimiibiiH Co. (1862), 

1 H. & C. 526 ; Dyer v. Munduy (1895), 64 L. J. Q, B. 
448. 

1079. Act involving unauthorised 

trespass.] — An employer is responsible for damage 
caused by the negligent act of his servant in carry- 
ing out work which he is employed to do, even if 
the act incidentally involves a trespass which the 
employer has not authorised. — Goh Choon Seng 
r. Lee Kim 8oo, [1925] A. 0. 550 ; 04 L. J. P. C. 
129 ; 133 L. T. 65, P. C. 

1080. Master deriving no profit from ser- 

vant’s labour.] — Tlio London Dock co. is liable 
for the negligence of its servants in unloading 
goods, Jilthough the co. derives no profit from their 
labour.— Gibson v. Inglis (1814), 4 Camp. 72, 

1081. — — Effect of directions by master.] — 

A master is responsible for an act of negligence on 
the part of liis servant notwithstanding what 
directions he may have given liim (Martin, B.). — 
Norwich Borough Election Case, Tillktt v. 
Stracey, Uardiment’b Case (1869), 1 O’M. & 
H. 8 ; 19 L. T. 615. 

;--BeId. Taunton Borough Case (1874), 2 
2r5^’ ^ 11* Mentd. Dublin Case (1869), 1 O’M. & H. 
270; Londonderry CJity Potn. (1869), 21 L. T. 709; fie 
ParlianieuUry KlocUons Act. 1868. Galway County 
Petn., Trench v. Nolan (1872), 20 W. R. 833; Drinkwatcr 
V. Dcakin a874), L. R. 9 0. P. 626 ; Stroud Case (1874), 

3 0»M. & H. 7 ; Malcolm v. Parry (1875), L. R. 10 C. P. 
168. 

1082. Damage by third party — ^Through 

negligence of servant.] — ENGELiiARTt7.FARBANT& 
Co., No. 1112, post, % 

Liability of corporation .] — See Corporations, 
Vol, XIII., p. 406, Nos. 1274 et aeq. 

B, Neglige7it Driving, 

(a) In General. 

1083. Master liable.]— Anon. (1698), 1 Ld. 
Raym, 739 ; 91 E. R. 1394 ; avib nom. JONES v. 
Hart. Holt, K. B. 642 ; 2 Salk. 441. 


1083 I. pewter liable.]— Deft. ’s ser- 
vant, while engaged In his master’s 


aoun hill. The horse was a wild 
mouth Sc difficult 
suddenly. Pltf.*B 
two children aged respectively two 


Sc ten years were playing on the road 
some distance ahead. The driver saw 
the children but supposed that there 
was suffioient space to pass between 
them. Sc made no attempt to pull up 
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Part IX. — ^Liability op Master to Third Persons. 


1084. .] — A declaration which charges deft. 

with having negligently driven his cart against 
pltf.’s liorse is supported by evidence that deft.’s 
servant drove the cart, — ^Brucker v, Fromont 
(179(5), C Term Eep. 059 ; 101 E. R. 758. 
AnmtaiUms: — Afield. M*Manii8 v. Grickctt (1800). 1 East. 

]0G ; Leame v. Bray (1803). 3 East, 593 ; Lyons v. Martin 

(1838), 8 Ad. & El. 612 ; The Dniid (1842), 1 Wm. Bob. 

391 ; Patton v. Itea (1857). 2 O. B. N. S. 600 ; Limpus v, 

London General Ommbos Go. (1862), 1 H. & G. 526. 

1085. .] — If horses are hired out to draw a 

private carriage, but are driven by the servant of 
the person who hires them, he shall be liable for 
any injury done by them. — Sammell v. Wright 
(1805), 5 Esp. 203, N. P. . 

AnruttcUion Lauffbor v. Pointer (1826). 5 B. & G. 

547. 

1086. Servant employed on master’s busi- 

ness.] — Ti'espass lies against a master for the act 
of his servant, where while the servant drives his 
luiister in a gig, the horse runs away &; docs 
damage. — Chandler v, Broughton (1832), 1 
Or. & M. 29 ; 3 Tyr. 220 ; 2 L. J. Ex. 25 ; 149 
E. Jt. 301. 

Annotations: — Apld. M*Laiigblin v, Pryor (1842), 4 Man. 

& G. 48. Mentd. Pratt v. Patrick, [1924] 1 K. B. 488. 

1087. .] — Hutchinson v. York, 

Newcastle & Berwick Ry. Co., No. 1697, post, 

1088. .] — A master is responsible for 

an injury resulting from the megUgence of his 
servant whilst driving his cart or c«arriage, pro- 
vided the servant is at the time engaged in his 
master’s business, even though the accident 
happens in a place to which his master’s business 
did not call him ; but, if the journey upon which 
llie servant starts be solely for his own purposes, 
A undertaken without the knowledge or consent 
of his master, the latter is not responsible. 

Defts.’ carman, having iinislied the business 
()f the day, returned to their shop with their horse 
A cart, &; obtained the key of the stable, which 
was (dose at hand ; but, instead of going there 
fit- once, & putting up the horse, as it was his duty 
to do, he, without his masters’ knowledge or con- 
Htiiit, drove a fellow-workman to Euston, &, on 
Ills way back, ran over & injured* pltf. & Ids wife ; 
— Held : (1) inasmuch as the carman was not at 
the time of the accident engaged in the business 
of Ids masters, they were not responsible for the 
consequences of his unauthorised act. 

The declaration alleged that defts. were possessed 
of a certain cart & horse, which was being driven 
by &; under the care & direction of their servant, 
not saying, at the time of the grievance complained 
of ; & that, whilst pltf. was crossing a certain 
street, etc., defts., by their servant, so negligently 
& improperly drove & directed the cart & horse 
along the street, that pltf. was knocked down & 


injured : — Held : (2) under not guilty, defts. 
might show that the driver was not at the time of 
the accident acting as their servant. — Mitchell 

V. Crassweller (1853), 13 C. B. 237 ; 22 L. J. 
O. P. 100 ; 20 L. T. O. S. 237 ; 17 Jur. 716 : 1 

W. R. 153; 138E. R. 1189. 

Anno^iions :—As /o (1) Consd. Storey v. Ashton (1809). 
L. It. 4 Q. B. 476. Reid. Green v. London Geneml Omnibus 
Co. (1859), 7 G. B. N. S. 290 ; Seymour v. Gntenwood 
(1861). 6 H. & N. 359 ; Tobin v, 11. (1861), 16 G. B. N. S. 
310; Williams v. Jones (1865), 13 L. T. 300; Burns v. 
Poiilsom (1873). L. It. 8 C. V. 563 ; SUn^ens v. Woodward 
(1881). 6 Q. B. D. 318. 

1089. 
business.] 


Vehicle also used for private 


A master is i*esponsible for an injury 
occasioned by the negligent driving of Ids servant, 
where he is acting at thc^ time in his service & in 
a manner impliedly sanctioned by him. 

A., the general manager of deft., the proprietor 
of a horse repository, was possessed of a horse & 
gig, whicli were kei)t for him upon deft.’s promises 
free of charge, & were used by A. in the conduct 
of deft.’s business. In going, with the knowledge 
of deft., upon deft.’s business, with the home & 
gig, A. drove against & killed pltf.’s horse : — 
Held : deft, was responsible ; & it was immaterial 
that A. was also going on private business of his 
own.— PAin'EN V. Rea (1857), 2 C. B. N. S. 606 ; 
26 L. J. C. P. 235 ; 29 L. T. O. S. 161 ; 21 J. P. 
647 ; 3 Jur. N. S. 892 ; 5 W. R. 089 ; 140 E. R. 
654. 


(5) Driver Making Detour for Other Purposes, 

1090. Whether master liable.] — If a servant 
driving his master’s cart, on liis master’s business, 
make a detour from the dimet road for some 
purpose of his own, his masl/er will be answerable 
in damages for any injury occasioned by his 
careless driving while so out of his road. But 
if a servant take his master’s cart without leave, 
at a time when it is not wanted for the purposes 
of business, & drive it about solely for his own 
purposes, the master will not be answerable for 
any injury he may do. — Joel v, Morison (1834), 
6C. &P. 501, N. P. 

AmmUUions : — FoUd. Wloalh v, Wilson (1839), 9 C. & P. 

607. Con^. Burns v. )^>ul8om (1873), L. K. 8 C. P. 

.563. Befd. Mitchell v. Grusswelier (1853). 13 C. B. 237 ; 

Wlmiman u. J^^arauu (1868), L. U. 3 G. P. 422 ; StoTcns 

V. Woodwanl (1881). 50 L. J. Q. B. 231. 

1091. .] — If a servant without liis master’s 

knowledge take his master’s carriage out of the 
coacli house, & with it commit an injury, the 
master is not liable ; because he has not in such 
case entrusted the servant with the carriage. 
But wliencver the master has entrusted the ser- 
vant with the control of the carriage, it is no answer 
that the servant act(^d improperly in the manage- 
ment of it ; but th(5 master in such case will be 


tlio horse until it was too Into to do so. 
cluldrcn wore run over & injured : 

servant had failed to 
the degree of (saro that was 
wquisil^ iu the oircumstanoes. & deft. 

the com- 
owner of a vehicle 
I®,- uogllgent & (jauHos 
to another person is not liable 
the driver is his 


CAN. 

— “d— Pltf. was injured 
defts hired from 

bv Injury was caused 

tervinf of the driver, the 

S was entitled 

AAXICAB & AUTO-LIVBRT (1913). 24 


W. L. K. 174 ; 4 W. W. It. 556 ; 11 
D. li. 11. 314.— CAN. 

1083 iv. Laxe V. Cranpell 

(1913), 23 W. L. R. 869 ; 10 D. L. U. 
763 ; 4 W. W. R. 165 ; 5 Alta. L. K. 
42. — CAN. 

1083 V. .] — ^Amundsen r. Ward 

(1913), 24 W. L. R. 280 ; 4 W. W. H. 
672 ; 11 D. L. R. 167 ; 6 Alta. L. R. 
46.— CAN. 

1083 vi. .] — Hihshmax v, Beal 

(1916), 38 O. L. R. 40.— CAN. 

1083 vii. .]— MoKay v. Drts- 

DALE, [1921] 2 W. W. R. 692.— CAN- 

1083 viii. .] — GORMACKr.DlOBY 

(1876). I. R. 9 C. L. 557.— IR. 

1083 ix. .] — Wimox v. Owexs 

(1885), 16 L. R. Ir. 225.— IR. 

1083 X. .] — Gracet V. Belfast 

Tramway Co., 11901J 2 1. R. 322. — IR. 

1083 xi. .] — Brown u.M'Greqor 

(1813), 17 Fao. Ooll. 232.— SCOT. 


1086 i. Servant employed on 

master^s business.] — MEURm* v. Heckx- 
8TAL (1895). 25 S. C. R. J 50.— CAN. 


PART IX. SECT. 3, SUB-SECT. 13.— 
B. (b). 

1090 i. Whether master liable.] — The 
driver of defts.* ioo-waggon. after 
delivering their lee along his pre- 
Bcribod route, instead of returning to 
the 00 . 's barns, got drunk, & some hours 
after he was due to return, while 
driving out of his homeward course, 
ran over pltf., causing injury : — : 
defts. were not liable, as the driver 
was not acting in the course of his 
employmout at the time of tlio accl- 
deut.— Wills v. Belle Ewart Ioe 
C o. (1006), 12 0. L. li. 526 ; 8 O. W. R. 
331.— CAN. 


1090 ii. Mattki 

S , 16 O. L. R. 658 ; 

-CAN. 


V. GTLL1E3 

11 O. W. 11. 
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Master and Servant. 


Sect. 3.— In tort: Stib-sect. 13, B. (5), (c), (d) 
<g (g)»] 

liable, because ho has put it in the servant’s 
^wer to inismanage the carriage, by entrusting 
^’li<^re^ore» where a servant, having 
set his master down was directed by him to put 
up in Leicester Square, but instead of so doing 
W’ent to dclivcir a parcel of liis own in the Old 
Street Road, & in rt'turning along it drove against 
an old woman & injun'd her ; — lleld : the master 
was i*e8ponsible for his sen^ant’s act. — S leath v, 
Wilson (1831)), 0 C. & 1\ 007 ; eub nom. Hkath 
V. Wii>!ON, 2 Mood. & R. 181, N. P. 

Aniwtation. N.F. Stuivy v. AhIiIuh (18C0), L. U. 4 Q. li. 

4 t 6 . 

1092. .]— Mitchell v. Owasswellek, No. 

1 OSS, ante, 

1093. — .]- Deft., a wine merchant, sent his 
caiman & clerk with a hoi’se & cait to deliver 
some wine, bring back some emiity bottles ; 
on their return, when about a quaiter of a mile 
fnmi d(‘ft.’s oHices, the carman, instead of per- 
forming Ids duty, & driving to deft.’s ollices, 
<lepositing th(^ bottles, & taking the hoi*se <te cart 
Uy the stables in tlu^ neighbourhood, was induced 
by the clerk, it being after business iiours, to drive 
in quite another directum «m business of the 
cl(u*k’s ; &; while they were thus driving pltf. was 
nin over, owing to the negligence of the carman : — 
Held : deft, was not liable : for th carman was 
not doing the a<ti, in doing which he had been 
guilty of negligence, in the course of his employ- 
ment os servant. 

The question in all such cases as the present is 
whether the servant was doing that which the 
master employed him to do (Lusu, J.). — Htorky 
V. Ashton (1800), L. It. 4 Q. B. 470 ; 10 B. & S. 
337 ; 38 L. J. Q. B. 223 ; 33 J. P. 670 ; 17 W. R. ! 
727. 

.1 unolaiionH : — Bafd. lUirtid r. PouIboiu (IHTIi), L. H. 8 

C. I . AOd; V(’nHl)loK r, Kuiith (1877), 2 Q. li, 1). 270 ; 

hteycfiH r. Woodwanl (1881), C Q. H. D, :H8 ; Ooiine Co, 
f lHOl] 2 y. Ji. 413 ; (lillHon v. London & India 

1094. - ,] — Deft, hired a carriage &> horse 
from pltfs. Deft.’s coachman, instead of taking 
them, as was Jus duty, to the stable, drove for bis 
own purposes in another dinictiou. While he was 
thus engaged, the carriage & horse were injured 
owmg to his ncglig<*nt driving i—Held : thero had 
been a broach of deft.’s contract as bailee for which 
ho was liable. — CouPiJ: Co. v, Maddick, [1891] 2 

T- 480 ; 50 

. 1 . J . oi), D. C. 

‘‘^ajulfimni r. ColliuH, 111)041 I K, H. 

J-K. Refd. Clicshiru r. HuiUy (1004). 74 L. J. K. H. 

1095. — — Uatch 17. London & North 
Vestebn llY. Co. (1899), 15 T. L. R. 240, C. A. 


PART IX. SECT. 3. SUB-SECT. 13.— 
B. (0). 

10961. Oentralrtdc^Mastermdlialde,] 

—in an action for damatfca for Injury 
cauHod by lunglif^^nt drlvinj^, it appeared 
aefiH.on hiH way fora 
which he hud been sent for 
llio purpoKC of Bhuttinpr off the water 

Miiiiout tlio knowledge or consent of 
defts. wrongfully took posscHsion of u 

c?^r±r''liW to dc”L“ 

eitj comr. & therewith ran pltf. down 
eau^ng the injury com plained of*— 
Jfrld: defts. were not liable.— S tukt- 

271?’ IT R.*’??# : *6 

. W. R. 4 ; 15 D. L. R. 916.— CAN. 
1096 ill. , .1 — Where a chauf- 


feur. who was tak<ng his m aster’s car 
to a workshop for reiiairs, finding the 
lane leading to it iinpassahlo. lelt the 
car ill chaige of the chaner, who, 
thoiigli forbidden, drove it Sc broke a 
municipal lamp post '.-—Held : tlio 
muster w’OH not liable for the cleaner’s 
act , since it was outside the scope of his 

employment.— N alini Ranjan Sen 

LUPfA «. CA1.CUTTA COttPN. (1925), 

l. L. K. 52 Calc. 983.— IND. 

f. Exceptitm to nde.) — Applt.’s 
sepant w'hile driving applL’s car 
nii^cd Ills overcoat, wLich he hud used 
in the course of his employment earlier 
without appcl- 
Jujit s Instructions, driving tlio car lo 
m believed he had left it, he 

m. »ured r^p. : — Held : the overcoat 

servant’s equipment, 
his going to recover it was reasonably 


(c) Driver Taking Out Vehicle for Other Purposes. 

1096. General rule — Master not liable.]— Joel 
17. Morison, No. 1090, ante. 

1097. .J— Sleath v. Wilson, No. 

1091, ante. 

1098. .] — Mitchell v. Crassweu-er, 

No. loss, ante. 

1099. .] — Deft.’s carman, without his 

master’s permission, & for a purpose of liis own 
wholly unconnected with liis master’s business, 
took out doft.’s horse & cart, & on his way home 
ni^gligently ran against pltf.’s cab & damaged it. 
TJio course of the employment of the carman 
was, that with deft.’s horse cart he took out 
beeir to customers of deft., a brewer, &> in roturning 
to the brewery he called for empty casks wherever 
they would be likely to be collected, for which 
he received from deft, a gratuity of Id. each. At 
the time of the accident the carman had with him 
two casks which he had picked up on his return 
journey at a public-house which his master sup- 
plied, & for which he afterwards received the cus- 
tomary Id. : — Held : the carman had not re- 
entered upon his ordinary duties at the time of 
the accident, & tlierofore the master was not 
liable. — Rayner v. Mitchell (1877), 2 C. P. D. 
357 ; 25 W. R. 033. 

1100. .] — Deft, sent his carriage to 

be repairod by pltf. who was a coacli builder. 
I^Itf. sent a carriage of his own to deft, for usi? 
while the repairs were going on. The coachman 
of deft, without his knowledge, took jiltf.’s carriage 
out for his own purposes, A while he was driving 
the carriage it was. injured through his negligence. 
In an action to roeovor the cost of repairing it : 
—Held : as the coachman at the time when the 
injury was done to the carriage was not acting 
in the course of his employment, deft, was not 
liable.— Sanderson v. Colians, [1904] 1 K. B. 
028; 73 L. J. K. B. 358; 90 L. T. 243; 20 
T. L. R. 219 ; sub nom. Saunderson v. Collins, 
52 W, R. 354 ; 48 Sol. Jo. 259, C. A. 

Consd. ChcKhiic v, Hailey, 11905] 1 K. H. 

{d) Hackney Carriage Drivers. 

Sec, generally, Street & Aerial Traffic. 

Whether driver a servant of proprietor .] — See 
Pai*t II., Sect. 4, ante. 

1101, Liability of proprietor — Driver acting 
within scope of employment — If relationship of 
master & servant subsists.] — A cab plying in the 
streets in London, in the ordinary way, was liired 
by P. to carry his luggage. The'luggage was lost 
by the fault of the driver. On the cab was the 
name of II. proprietor of it, which he in fact 
was. Y,, a licenced driver, was actually driving 
at the time. P, sued H. on a contract to carry 
his luggage. It appeared that Y. each day paid 


iiicidoutal to his ciuployiiicjit & upplt. 
waa liable. — N iou'J’jnualk ». Cockeo. 
11917] N. Z. L. It. 433.— N.2. ^ 

PART IX. SECT. 3, SUB-SECT. 13.— 
B. (d). 

JIOl i. JAaMlity of proprietor — Driver 
aclinu uithin scape of etnpUtymmi — If 
relationship of master <£• servant subsists, j 
~-rhe owner of a horse & car is not 
liable for the iiegligent driving of some 
other person, even though he iiad 
knowledge of such driving. & the person 
driving had autJiority from the owner 
to drive, unless such driving was upon 
the busin&is of the owner, or the rela- 
tion of master Sc servant exists. — 
Hunter «. Hannat (1892), 26 I. L. T. 
129. — IR. 

1101 U. .]— PRIESIXY 

17. Dumeykr (1898), 16 S. C. 393.— S. AF. 
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a sum of money to H. for the use of a cab & two 
horses for the day, depositing his licence with H. 
before he took the cab out, in compliance with 
Jjondon Hackney Carriage Acts ; & Y. made what 
he could by the use of the cab & horaes : — Held : 
taking into consideration the provisions of those 
Acts, the driver must be taken to be the agent 
of the proprietor with authority to make contracts 
for the employment of tiie cab on his account ; 
&, consequently, the action was rightly brought 
against the proprietor. — P owlks t;. Hider (1850), 
E. & B. 207 ; 25 L. J. Q. B. 331 ; 27 L. T. O. S. 
77 ; 21J. P. 4 ; 2 Jur. N. S. 472 ; 4 W. It. 492 ; 
110 E. R. 841. 

Annotations : — Distd. Fowlor v. Look (1872), L. R. 7 C. P. 
272. PoUd. Veuables r. Smith (1877), 2 Q. B. D. 279. 
Consd. King t?. Spurr (1881), 8 Q. B. 1). 104. Distd. King 
r. London Improved Cab Co. (1889), 23 Q. B. D. 281. 
Folld. Keen v, llonry, [1894J 1 Q. B. 292. Consd. Cates 
r. Bill, [1902] 2 K. B. 38. Distd. Kemp v, Elisha. [1918J 
1 K. B. 228. Reid. Smith v. General Motor Cab Co. 
(1911), 105 L. T. 113; Bygravos v. Dicker, fl923| 2 
K. B. 585. Mentd. Steel t?. Lester (1877), 3 C. P. D. 
121 ; Doggett 1 ?. Waterloo Taxicab Co. (1910), 79 L. J. 
K. B. 1085. 

1102. .] — Pltf. was run over & 

sustained injuries through furious driving on the 
pait of a cab driver, & brought liis action for such 
injuries against the proprietor of the cab. The 
arrangement between the proprietor & the driver 
was tiiat the horse & cab were entrusted by the 
former to the latter for the day, to be used entirely 
at the driver’s discretion during the day, for the 
purpose of plying for hire. 3'he driver was to 
l)ay 10«. for the cab ; all that he made above that 
sum was his perquisite for his labour & any defi- 
ciency he had to make good afterwards. There 
was no particular time fixed for going out or re- 
turning with the cab. On the day when the acci- 
dent occurred the driver was on his way back 
with the cab to the stables of the proprietor 
intending to return the cab. When he came to 
the end of the mews in which tlie stables were, 
he went on with the cab to a tobacconist’s a little 
way off A jiurchased some snufT & on his way back 
to the stables the accident happened : — Held : 
the pi-oprietor was liable for the acts of the driver 
while acting within the scope of the purposes for 
whi(;h the cab was entrusted to him, as a master 
for the fic ts of his servant, & the driver was at the 
time of the accident so acting. 

Independently of Acts of Pai*l lament relating 
to this subject, the relation between them would 
be that of bailor & bailee, not that of master & 
servant (Cockburn, C.J.). — Venables v. Smith 
(1877), 2 Q. B. D. 279 ; 40 L. J. Q. B. 470 ; 30 
E. T. 509 ; 41 J. P. 551 ; 25 W. R. 584, D. C. 


Anmtatio^is .---Clonsd. Steel v. Lester (1877), 3 C. P. D. 121 ; 
King t. Spuir (1881), 8 Q. B. D. 104. Apprvd. King r. 
London Improved Cab Co. (1889), 23 Q. B. D. 28 J. Folld. 
Keen V. Henry, [18941 1 Q. B. 292. Consd. Gates v. Bill, 
11902] 2 K. B. 38. Apprvd. Smith v. General Motor Cab 
CJ)., 11911] A. C. 188. Distd. Kemp v, Elisha, [1918] 1 
K. B. 228. Reid. Doggett v. Waterloo Taxi Cab Co., 
[1910] 2 K. B. 336; Bygraves v. Dioker,*[1923] 2 K. B. 585. 

1103. .] — A proprietor of a 

hackney carriage is liable for the acts of his driver 
while acting within the scope of his employment. 
—Playle V, Kevv (1880), 2 T. L. R. 849, N. P. 

1104. J — Under London Hack- 

ney Carriages Act, 1843 (c. 80), so far as the public 
IS concerned, the proprietor of a hackney carri^e 
18 ^sponsible for the acts of the driver whilst 
plying for hire, as if the relationship of master & 
servant existed between them. — King v, London 
Improved Cab Co. (1889), 23 Q. B. B. 281; 

J- 456 : 61 L. T. 34 ; 63 J. P. 788 ; 

W. 11. 737 ; 6 T. L. B. 691, 0. A. 

-l wioto<i on«.-— Folia. Keen v. Hemy, 11894] 1 Q. B. 802. 
vonid. Gates V, Bill, [1902] 2 K. B. 38. Apprvd. Smith 


V. General Motor Cab (k)., [1911] A. C. 1S8. Distd. 

Komp V, Elisha, ;1918] 1 K. B. 228. Reid. DogguLt r. 

Waterloo Taxi-Cab Co., [1910] 2 K. B. 330. Mentd. 

Smith 0 . BaUey, [1891] 2 Q. B. 403. 

1105. .] — Under London Hack- 

ney Carriages Act, 1843 (c. 86), so far as the 
public is concerned the registered proprietor of a 
hackney carriage, is responsible for the acts of 
the driver whilst ho is plying for liire, as if th(' 
relationship of master & servant existed between 
them, even though it does not in fact exist. — 
Keen v. Henry, [1894] 1 Q. B. 292 ; 03 L. J. 
Q. B. 211 ; 69 L. T. 671 ; 58 J. P. 262 ; 42 W. R. 
214 ; 10 T. L. R. 06 ; 38 Sol. Jo. 77 ; 9 R. 102, 
C. A. 

Annotations: — Consd. Gatos v. Bill, [1902] 2 K. B. 38. 

Distd. Kemp v. Elisha, [ 19] 8] 1 K. B. 228. Apld. Bygravos 

V, Dicker, 11923] 2 K. B. 585. Refd. Duggett v. Waterloo 

Taxi-Cab Co.. [1910] 2 K. B. 336. 

1106. .] — A taxicab driver 

occasionally took a cab out for the day from the 
owners’ yard. He paid them 75 per cent, of his 
receipts, & accepted certain conditions as to the 
use of a uniform & the purchase of petrol. There 
was little or no contml exercised over him, though 
the words servant & dismissal occurred on notices 
issued by the owners to the drivers & the public ; 
— Held : the question whether or not he was a 
workman, was one of fact, & there was evidence 
that the contract between the parties was not a 
contract of service. 

It may weU be that though the relation between 
the taxicab owner & his driver inter se be that of 
bailor & bailee, the driver may still quoad third 
parties be treated as the agent of the proprietor 
authorised to ply for hire in the streets for reward 
to the iiroprictor, & the latter be thereby rende^c^d 
liable for those acts of the driver which were within 
the scope of the latter’s authority (JjORD Atkin- 
son). — Smith v. General Motor Cab Co., Ltd., 
[1911] A. C. 188 ; 80 L. J. K. B. 839 ; 105 L. T. 
113 ; 27 T. L. R. 370 ; suh nom, Bates-Smith v. 
General Motor Cab Co,, Ltd., 55 Sol. Jo. 439 ; 
4 B. W. C. C. 249, II. \u 

Annotations .‘—'Retd, Komp v. Elisha, [1918] 1 K. B. 228. 

Mentd It. v. Mosscr (1911), 82 L. .1. K. B. 913; CuiUh 

V. Plumptre (1913), C B. W. C. G. 87 ; Wilmuraou v. 

Lymi ik Hambmg S.S. CJo., [1913] 3 K. U. 931. 

1107 . Cab appropriated to customer’s 

use — ^Driven for other purposes on manager’s 
orders.] — Irwin v, Waterloo Taxi-Cab Co., 
Ltd., No. 1131, post, 

1108. Carriage hired from proprietor by 

driver — Daily hire.] — The licenced driver of a cab 
licenced to deft, is a servant of deft., for whose 
trespass when driving the cab deft, is liable, 
although the driver hire the cab at a sum certain 
each day, by a bargain having refei*ence to that 
day only ; such an agreement being merely the 
mode of paying deft.’s wages. — Morley v, Luns- 
coMBE (1848), 11 L. T. O. S. 199. 

Annotations l»owU\s v, Hhlor (185G). C E. & B. 207. 

Mentd. Fowler v. Lock (1872), L. K. 7 C. P. 272. 

1109. .] — POWLES V, IIlDER, No, 

1101, ante, 

1110. Award against driver bars action against 
master.] — Wright v, London General Omnibus 
Co., No. 1013, ante, 

{e) Servant or Third Party Acting for Driver, 

See, generally. Agency, Vol. I., pp. 387 et seq. 

1111. Servant — By order of foreman.] — In an 
action to recover damages for injury caused by 
deft.’s servant in driving a cart against pltf.’s 
cab, it appeared that the servant who was driving 
the cart was not usually employed for that purpose, 
but as a porter, nor did the cart or horse belong 
to deft. Deft, usually hired cart, horse & driver 
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Masteb and Servant. 


8ed. 3.— In tart: Buh-sed. 13, B. («)*(/).] seriously injured pltf., who was standing toei-e. 

rTT": it: — ZIT" Atthotrialthe judge, upon the authority of Beard 

for the purpose of taking out hiB goods, * the porter ^ London General Omnibus Co., No. 1113, ante, 
us^y WOTt m the cart to superintend their ^^s no evidence that the conductor 

aelive^ ; but, on the occasion in question, the had any authority from defts. to drive the omnibus 
usu^ taver was not able to go, & dcft/s forem^ ^ entered judgment for defts. :—Held : there was 
^nt the porter alone with the goods, & ^w him evidence of negligence on the part of the driver 
drive away from deft, s shop ; — Held : this wm ^ allowing the omnibus to be negligently driven 
sufficient evidence to go to the jury that deft, ^y the conductor, & there must therefore be a 
^ employed the porter te drive, & rendered ^ew trial. —Ricketts v. Tilling (Thos.), Ltd., 
him^lf liable for his acts m the [1915] 1 K. B. 644 ; 84 L. J. K. B. 342 ; 112 L. T. 

service. — ^WooD v. Williams (1846), 8 L. T. O. S. 107 . qi t R 17 O A 

WM. I . 1116 TtodV^ty-^^ 

1112. Vehicle left contrary to express action on the case for damage done to 

orders.]— TOere is no rule of law to prevent a puf/g cabriolet, from the negligence with which 
m^ter being hable for negligent! of his servant <jeft.’s cart was driven, deft., will be liable, although 
whereby opportunity was given for a tlurd ^^n jt g^ould appear that deft.’s servant was not 
to commit a wrongful or negUgcntMtimmcjliately driving at the time of the accident, but hod en- 
producing the d^age complamcd of. Whether trusted the reins to a stranger who was riding 
the ongmal negligence wm an efl<-ctive cause of ^jt^ him, & who was not in the service of deft.— 


the damage is a question of fact in each case. 


Booth r. Misteh (1835), 7 0. & P. 66, N. P. 


I I Jf* J •if* AT.J.AK7 J, 12U.V W JL • • X » 

^ ciirt, with in- annotations. -S.F.Be.rTtBv.mtMoU>.^ am). 22 T.L.n. 


structions not to leave it, & a lad, who had nothing 
to do with the driving, te go in the cart & deliver 
parcels to the customers of defts. The driver left 
the cart, in which the lad was, & went into a house. 


656 (See 23 T. L. It. 504). Reid. Pratt v. Patrifk, 
[1U24] 1 K. B. 488. 

1116. When servant Is drunk.] — In an 

action for personal injuries against a cab proprietor 


While the driver was absent the lad drove on & it appeared that pltf. was knocked down & injured 
came into collision with pltf.’s carriage. In an by a cab belonging to deft., the licenced driver 
action to recover for the damage caused by the being inside drunk & the vehicle being driven by 
collisioii : — Jlcld: tlie negligence of the driver in an unlicenced man, also drunk, but not the ser- 
so leaving the cart was the effocjtiv ' cause of the vant of deft. Pltf. was non-suited : — Held : thf* 
damage, & deft, was liable. — Enulijiaiit v. Far- non-suit was right. — M ann r. Ward (1892), 8 
rant & Co., [1897] 1 Q. B. 240 ; 60 L. J. Q. B. T. L. K. 699, C. A. 

122; 75 L. T. 617; 45 W. R. 179; sid) nom. Annolatimi : — Dbtd. Eiiglehail v. Farrant, [1897] 1 Q. B. 
Engelhart V. Farrant & Co. & Lipton, 13 ^ . 

T. L. R. 81, C. A. 1117. •] — While defts.* omnibus was 

Apld. MeDowall i>. G. W. lly., 11903] 2 K. B. being driven by defts.* 

331. Consf UkkeU^ V. Tilliiipr. (19]6] 1 K. B. 644. thinking that the driver 

Molora (1900), 22 T. L. It. 656; to discnntimiP drivirifr 
Weld-Blujidell v. Slcphcus, I1920J A. 0. 966. Mentd. «*®commue anvillg. 


being driven by defts.* servant, a policeman, 
thinking that the driver was drunk, ordered liim 


w“i"d.BiSliV'«rHri} 92 orA! 0^^ discontinue driving, the oi^bus being then 

Lalhain v. Johnson, IJ9131 1 K. B. 398; Noruiaii v, ^ quarter of a mile from defts. yard. The 

V ^ Atkoy V. drlvor & the conductor of the onmibus thereupon 

Dcia>yHlJix,lai™<.^(^ authorised a person who happened to be standing 

1 e Omnibus driven by conductor.]— by to drive the omnibus homo. That person 
At the end of a journey the conductor of an omni- thi*ough his negligence while so driving the omni- 
bus belonging to defts., m the absence of the driver, bus home injured pltf.; — Held: os defts. might 
& appai^ntly for the purpose of t>urning the omni- have been communicated with, there was no 
bus 111 th« right direction lor the next journey, iKJcessity for their servants to employ anothei* 
dixivc it through some by-strcets at a considerable person to drive the omnibus home, & defts. wei'e 
ncghgently ran into & in- not liable for the negligence of the person so 
jured pltf. 1 Itf. gave no evidence that the con- employed 

whether, if there had been such a neccs- 
i t^® o* the dnver:- Bcid; pltf. gity, defts. would have been liable.— G wuxiam 

not discliMged hin^lf from the burden cast v. Twist, [1895] 2 Q. B. 84 ; 64 L. J. Q. B. 474 ; 
upon him of showmg that the injury was due to 72 L. T. 579 ; 59 J. P. 484 : 4.S W R R(\a • 1 1 


the negligence of a servant of defts. acting within 


72 L. T. 579 ; 59 J. P. 484 ; 43 W. R. 506 ; 11 
T. L. R. 415 ; 14 R. 461, C. A. 


the scope of his employment, & defts. were entitled Annotatims : — Folld. Harris v. Fiat Motors (1906), 22 
tc judgment.— B eard v. London General Omni- t. l. r. 656 (See 23 t. l. n. 604). Distd. Ricketts r. 

BUB Co., [19001 2 Q. B. 530 : 69 L J O R 805 • Tillingr, 11916] 1 K. B. 644. Consd. Pragor v. Biatspiol, 

83 L T 362 • 48 W R . irt m t ^ Vno’ & Hoaepek, 11924] 1 K. B. 5667 Befd. Bear^ r. 

C A Loudon GenoraJ Omnibus Co., [1900] 2 Q. B. 530. 

DWiiUckctto V. TUitoK. [1915] 1 K. B. ^ absent Of necessity.]— GwixuAM 

W4. Refd. Whitehead v. Reader, [1901 J 2 K. B. 48. 1117, dfUe, 

Blafispiel. Stamp & Heacock, 11924] 1 1119. .1 — A motor car, after having 

A T * .L repaired by defibs., was sent back to tho^owner 

« *5^*1 - ‘J — of a journey the under the chaise of a driver who was m the 

conductor of ^ omnibus belonging to deft., in employment of defts. The driver received instruc- 
driver, who was seated beside tions from defts. not to give up the driving to any 
V purpose of turning the omnibus in one. At one stage of the journey a man not in the 
journey, drove it employment of defts. accompanied the driver, 
1 A Bogligently that it who hearing a noise at the back of the car entrusted 

mounted the foot pavemeut & knocked down & the driving to his companion While he 


PART IX. SECT. 8, SUB-SECT. 18.— 
B. (e). 

tll6 i. Tkj^ party^WUh conaeni of 
Hkmblino, [1926] 
1 R. 883 ; [1026] 1 W. W. R. 636. 
—CAW. 


1116 ii. .] — Defts. hired a 

motor car to T. The chauffeur of the 
in. violation of his instnictions 
alJpwed T. to drive. While T. was 
dnving pltf. was knocked down & 
1 Injured :—J/cW .* In allowing T. to 
driye the chauffeur was outside 


tho Boopo of his authority Sc defts. 
were not liable. — C ooqan v. Dublix 
Motor Co. (1914), 49 I. L. T. 24,— IR. 

1116 i. When servant is drunk.] 

—Martin v. Wards (1887), 14 R. (CJt. 
of Bess.) 814 ; 24 So. L. H. 586.— SCOT. 
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"went to see the cause of the noise. While his com- 
panion was driving he negligently drove the 
<jap against pltf.’s van : — Held : as there was no 
necessity for keeping the car going while the driver 
•examined the machinery, & therefore for entrusting 
the driving to the driver’s companion, defts. were 
not liable JEor the negligence of the latter. — 
Harris v. Fiat Motors, Ltd. (1006), 22 T. L. K. 
•556, I). 0. ; revsd, on other grounds (1907), 23 
T. L. B. 504, C. A. 

AnmUdiona : — Mentd. lUokctts u. TiUmg* [19151 1 K. B. 
644 : Praiprer v. Blatsplcl, Stamp & lloacook, [1924] 

1 K. B. 666. 

( / ) Other Cases, 

1120. Partnership business — Joint liabiiity of 
masters.] — A. & B. are pai-tncrs in the business of 
public carriers ; by a contract between them, A. 
finds horses & drivers for certain stages, & B. 
fiupplies them for the remaining stages. They 
are, notwithstanding this division of the concern 
between them, responsible for the misconduct 
& negligence of their drivers & servants through- 
out the whole distance, & it is no defence to B. 
that the servant, by whom an injury is committed, 
was the siiecial servant of A. & hired & paid by A. 
^lone. — ^Weyland v. Elkins (1816), HolL N. P. 
227 ; sub nom, Waland v, Elkins, 1 Stark. 272, 
N. P. 

1121. .] — Case against three defts., 

proprietoi'S of a stage coach. The declaration 
bta^d that defts. so carelessly managed their 
coatjh & horses, that the coach ran against pltf. 
& broke his leg. It appeared in evidence that one 
of di^fts. was driving at the time when the accident 
happened, & the jury found that it happened 
through his negligent driving : — Held : pltf. 

might maintain case against ail the proprietoi*s, 
altliough he might perhaps have been entitled to 
bring tri^spass against the one that drove the 
coach. — M()Up:ton v, Hardehn (1825), 4 B. & 0. 
223 ; 6 Dow. & By. K. B. 275 ; 107 E. B. 1042. 
AmuMions : — Consd. Williaiua v. Holland (1833), 10 Bing. 

112. Refd. Ashworth v. StanwJx (1801), 3 E. & E. 701. 

Mentd. Wc-IIh u. Ody (1836), 1 M. & \V. 4.'>2. 

1122. Servant striking another horse.] — Where 
pltfs. hired a chariot for the day, appointed the 
coachman, & furnished the homes: — Held: 
(1) tliey were properly described as owners & 
l^roprietors of it, in a declaration against deft, for 
an accident arising from his servant’s negligence 
in driving against the chariot ; (2) where deft.’s 
servant wantonly, & not in order to execute his 
master’s orders, struck pltfs.’ horses, & thereby 
preduced the accident, his master was not liable ; 
but where, in the course of his employment, he so 
struck, although injudiciously, his ma^r is liable. 
— Choit V, Alison (1821), 4 B. & Aid. 590 ; 100 
E. B. 1052. 

in^talions :—A8 to (1) Refd. Laugher v. Pointer (1826), 

o B. & C. 547. As to (2) A^d. Limpus v, London General 

Ommbus Co. (1862), 1 H. & C. 626. Refd. Froornan v, 

HoHher (1849), 18 L. J. Q. B. 340 ; Seymour r. Greenwood 

U|61), 7 U. & N. 356 ; Udell v, Atherton (1861), 7 H. & N. 

1123. .] — Fellman V. Moses, Farmer v, 

Moses (1843), 2 L. T. O. S. 213, N. P. 

1124. Servant occasionally employed by one 
master — Riding horse belonging to another master.] 

^A person occasionally employed by deft, as his 
servant, being sent out by him on his business, took 
the horse of another person, in whose service he 
worked, &, in going, rode over plfcf . At the 
trial, it was left to the to say, whether or 


not the horse was taken by the servant with the 
implied consent or authority of deft. ; & they 
having found a verdict for pltf., the ct. refused to 
grant a new trial. — G oodman v, Kknnell (1828), 
3C.&;P.107; 1 Moo. & P. 241 ; 0 L. J. O. S. C. P. 
61. 

1125. Servant driving hired vehicle — Where hired 
driver provided.] — A. employs B. to deliver parcels, 

B. finding horse & ca»rt & driver ; & also employs 

C. to superintend their delivery; C. drives a cart 
containing carpeting, A. l^ing a draper, against 
pltf.’s^ cab. Sernble : this evidence does not 
establish even a primdfade case of hability against 
A. — ^PooLE V. Williams (1845), 6 L. T. O. S. 101, 

1126. Servant leaving vehicle unattended.] — 
Whatman v. Pearson, No. 1000, ante. 

1127. Servant driving own horse — Kept for pur- 
poses of master’s business.]— P atten v. Rea, No. 
1089, ante. 

1128. Groom causing horse to kick.] — Pltf. 

was driving a waggon with three liorses along 
a highway, walking in the usual way at the head 
of the leading horse, on his proper side of the road. 
Deft. & liis groom were riding by at a foot pace, 
meeting tfie waggon on tlie wiong side, when just 
as he passed pltf., the groom touched his liorsc 
with a spur, & the horse kicked out & struck pltf. : 
— Held : the act of using the spur when so near 
pltf. was such an improper act on the paii of the 
groom as to justify the jury in finding deft, to have 
been guilty of negligence*. — N orth v. Smith (1861 ), 
10 C. B. N. S. 572 ; 4 L. T. 407 ; 142 E. B. 576. 
Amwtaiion , : — Refd. Hammack v. White (1862), 11 (\ B. 
N. S. 688. 

1129. Driver obstructing rival omnibus — Con- 
trary to express orders.] — Tjmpus r. London 
General Omnibus Co., No. 989, ante, 

1130. Servant inviting person into cart-- 
Emergency.] — I’lfcf. at the request of a servant of 
deft, got into dc*ft.’s cart, wdiich was then in the 
charge of the servant, in order to I'cnder assistance 
to another st*rvant of deft, who had been rendered 
unconscious by an accident . Pltf. fell out of the* 
cart & was injured through the negligence of the 
servant in charge of tlie cart in causing tlie liorse 
to start. In an action against d(*ft-. for damages 
for the injuries sustained by pltf. : — Held : the 
existence of an emergency gave no implied authority 
to the servant to invite pltf. into the cart, & deft, 
was not liable to pltf. — ^Houghton v, Pilkinuton, 
[1912] 3 K. B. 308 ; 83 L. J. K. B. 79 ; 107 L. T. 
235 ; 28 T. L. R. 492 ; 66 Sol. Jo. 633, D. C. 

1131. Servant driving cab — Appropriated to 
customer’s exclusive usa— By order of garage 
manager.] — Defts. were the proprietors of taxicabs 
which they let out on hii’e. By an agreement 
with one of their customers one of their cabs 
was appropriated to his exclusive use. A driver 
in tlieir employment, by the order of their general 
manager, whoso orders it was the duty of the 
driver to obey, drove him in that cab upon his 
private business. The general manager had no 
authority to use the cab for that purpose, but the 
driver had no reason to suppose that his order was 
an impi*opor one. Pltf. was injured by the 
negligence of the driver while driving the cab : — 
Held : the driver was acting within the scope of 
his employment while so driving the cab, & defts. 
were liable for his negligence. — Irwin v. Waterloo 
Taxi-Cab Co., Ltd., [1912] 3 K. B. 588; 81 
L. J. K. B. 908; 107 L. T. 288 ; 28 T. L. R. 567 ; 
66 Sol. Jo. 720, C. A. 
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Seel. X—In tort: Suh-sed. I.’?, B. (/), C„ D. & Jg.] 

Damage to street lamp.] — Sec Gas, Vol. XXV., 
p. 480, Xos. 58-61. 

C. Damage hy Fire or Water, 

1132. By fire.] — Tlie common law liability of 
a master for the negligence of his servants in 
dealing with a fire is not altered by Fire Prevention 
Act, 1774 (c. 78), s. 80, which ajiplics only to the 
consequences of fires that “ accidentally begin,” 
k, not to the consequences of fires that have been 
intontionally, though not maliciously lighted. — 
Filtjter V, PinppAnD (1847), 11 Q. P. 347; 17 
L. .T. Q. B. 89 ; JO L. T. O. S. 225 ; 11 J. P. 903 ; 
J2Jur. 202; 110 F. B. .500. 

A Hnotatio'ns — Mentd. lie Barker, Kx p. Gorely (1804), 4 

J>(i (i. & 8m. 477 ; Grill v. Goucrul Iron Screw tJolllor 

Co. (1806), 3r» L. J. C. P. 321 ; MuHgrovc r. I^aiidolis, 

IMllliJ 2 K. B. 43. 

1133. Servant smoking.] — Williams v. 

Jones, No. 1077, ante, 

1134. .] — The owner of a motor garage 

teased it to a firm of motor engineers, who agreed 
witli defts. to ^vc them the use of it as a garage 
for motor lonies. A youth employed by defts. 
in the garage, while drawing motor spirit from a 
drum into a tin, struck a match, fit a cigarette, 
& i^hen threw the match on the fioor. This set 
liglit to some oil & petrol lying about the floor ; 
the fire spread to the motor spirit ^ owing from the 
dinini, & the garage k its contents were consumed. 
In an action by the owner & the lessees of the 
gjirage against defts. for the negligence of their 
servant : — Held : the servant being engaged in an 
act whicii was within the scope of liis employment, 
k required special caution, & having failed to 
exercise caution, was guilty of negligence in the 
course of his employment, & defts. were liable for 
the resulting damage,— Jefferson v, Derby- 
shire Farmers, Ltd., [1921] 2 K. B, 281; 90 
L. J. K. B. 1361 ; 124 L. T. 775, 0. A. ; affg, 

S. V, fiid) nom, Jefferies & Atkey (A. It.) k Co., 
J^TD. V. Derbyshire Farmers, Ltd. (1920), 36 

T. lull. 825. 

1135. By water — Overflow.] — Pltfs. occupied 
pienuses beneath tlie ofiircs of d(jfts., who were 
soli’s. One of defts. had a room of the ofiices, k 
in it was a lavatory for his o^vn use exclusively, 
k his ordei-s to liis clerks were that no clerk should 
eoinc into his room aft<ir he had left. A clerk went 
into tJie loom to wash his hands at the lavatory 
after liis employers had left, turned the water 
la]), k negligently left it so that the water flowed 
fnim it into pltf.’s promises k damaged them. 
In an action for negligence: — Held: the act of 
1 lie clerk was not within the scope of his authority, 
or incident to the ordinary duties of his employ- 
ment k there was no evidence of neghgcnce for 
which defts. were liable. — Stevens v. Woodward 


(1881), 6 Q. B. D. 318 ; 50 L. J. Q. B. 231 ; 44 
L. T. 153; 45 J. P. 003 ; 29 W. R. 600, D. C. 
Annotaiion Ezpld. ft Distd. lluddiman v. Smith (1889), 

60 L. T. 708. 

1136. .] — Defts. sublet to pltfs. the 

lower rooms of their house, while they retained the 
upper rooms for carrying on their own business. 
In these upper rooms there was a lavatory for the 
use of defts.’ clerks, the key of which was kept by 
defts.’ foreman. This foreman, leaving off work 
at 7 p.m., went at 7.10 p.m. to the lavatory to 
wash Ids hands. Turning on the tap, & finding 
no water, he went away without turning the tap 
off. When the water was turned on next morning 
it overflowed, went tlirough the floor, k damaged 
pltfs.’ goods in the room below. The jury found 
that the damage was caused by the negligence of 
the clerk in leaving the tap open : — Held : defts. 
were liable for the damage so caused by tlie 
negligence of their clerk, upon the groimd that, 
whether the use of the lavatory by the clerk was 
or was not within the scope of his authority, it 
was at all events an incident to his employment, so 
as to render his employer liable for the damage 
resulting from his negligence in such use. — 
Ruddiman & Co. V, Smith (1889), 00 L. T. 708 ; 
53 J. P. 518 ; 37 W. R. 528 ; 5 T. L. R. 417, D. C. 

D, Damage to Ship, 

See Shipping. 

I E, Other Cases, 

1137. Employment of drunken servant — Servant 
drunk to master’s knowledge.] — Wanstall v, 
POOLEY (1841 ), 6 Cl. & Fin. 910, n. ; 7 E. R. 940. 

1138. Vehicle left unattended.] — Pltf. is not 
necessarily deprived of his right of action for an 
injury occasioned by the negligence of deft., even 
although he has contributed to the injury, by 
Xilacing liimself unlawfully in such a situation as to 
become liable to the accident, if the circumstances 
an^ such as to exclude the possibility of want of 
oi*dinary caution on his pait. 

Deft.’s servant left his cart k horse standing in 
a street tlironged with children. Pltf., a cliild of 
six, or sevim years old, was climbing up & down the 
wdieel of the empty cart. Other children drove 
the horse on, & pltf. was thrown down, k the wheel 
went oyer his leg : — Held : on this evidence the 
judge rightly left it to the jury to say whether th<?re 
wiis negligence on the part of deft.’s servant ; for 
if there was the action was maintainable. — 
Lynch v, Nurdin (1841), 1 Q. B. 29 ; Am. & II. 
158 ; 4 Per. & Dav. 672 ; 10 L. J. Q. B. 73 ; 5 
J. P. 319 ; 6 Jur. 797 ; 113 E. R. 1041. 

An^Udiowt Distd. Mann v. Ward (1892), 8 T. L. R. 699. 
Rcfd. Dctrerr. Mid. Hy. (1857), 1 H. & N. 773 ; Engelhart 
V, Farrant, 118971 1 Q. B. 240 ; Huoff v. Long (1915), 114 
L. T. 186. Mentd. liaviH v. Mann (1842), 7 J. V, 53 ; 
BaruoB v. Ward (1850), 9 C. B. 392 ; Lygo v, Newbolt 
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BliOWN 

(1919), 20 C. L. 11. 110.— AUS. 

1132 ii. - — .] — Where a servant has 
antiiority to light a fire upon his 
uiaator’s land In tl»e event only of a 
certain emergency arising, the question 
wheti]or that emergency liad or had 
not arisen is irrelevant in dotenfiinlng 
the liability of the master for damage 
oaiise<l to ariotlicr person by a lire lit 
by the servant on the master’s land 
ft by the servant’s negligence escaping 
on to that other iterson’s land. — 
WniTPiKLD V. Turner (1920), 28 
C\ Ij« Ha 97«*^*AUSa 

1132 iii. .)— Canada SournERN 

llY. Co. V. Phelps (1884), 14 S. c. li. 
132.— CAN. 


1182 iv. .1 — If eld : deft, was ro- 

sponsihle for tJie act of his servants 
ill sett'ng out llro w'hich spread to 
pltfs land ft destroyed his property — 
the act being for deft.’B benefit. — 
Derry r. Ellison (1912), 20 W. L. R. 
794 ; 2 W. W. R. 99.— CAN. 

1132 V. .] — Farm labourers hired 

to do anything that may require to 
be done upon wcll-woodod farms are 
acting within the scope of their employ- 
nicnt In setting out fires, even if such 
wtting out at the particular season of 
the year were contxary to the express 
orders of the employer, ft therefore 
tlm employer will be liable to parties 
whose lands are injured by the fire. — 
(1^14), 20 B. C. R. 

o04. — CAN. 


1132 Vi. .] — Percy V. BuiiJsnft 

Jerrett (1887), 7 Nfld. L. it. 237.— 

NFLD. 

1132 vii. .) — Reid v. Bouverik 

(1914), 35 N. L. R. 203.-4B. AF. 

1136 i. By water — Overflow,] — Hal- 
LBNSTKiN Brothers, Ltd. v. Lewis ft 
Co., [1917] N. Z, L. k 592.— N.Z, 

PART DC. SECT. 3, SUB-SECT. 18.— E. 

11881. Vehiclelcftunattmded.}--YAit3 
V. Grand Trunk Ry. Co. (1873), 23 
C. P. 143.— CAN. 

1188 ii. .}— Morrison V. 

(1896), 23 R. (Ct. of Sees.) 564 ; 33 
So. L. R. 384 ; 3 S. L. T. 300.— SCOT. 

h. Injury caused by third party — 
Baygage man.}— C unningham v. Grand 
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(1854)* 0 Exoli. 302 ; Caswell v. Worth (1856), 5 E. &; B. 


V. N. B. Ky. (1B5»}, B. B. « B. ; BUfiTIlOS V. Maciio. 
Abbott V, Maoflo (1863), 3 New Hep. 394 ; Maiinran v. 
Attortou (1866), 4 H. & C. 388 ; Francis v. Ctockcrcll 
(1870), 10 B. & S. 950 ; Clark v. Chamboiw (1878), 3 
Q. B. D. 327 ; Pontlng v. Noakos, 11894] 2 Q. B. 281 ; 
Hairold v. Watney, [1898] 2 Q. B. 320 ; McDowall v. 
G. W. Uy., [1902] 1 K. B. 618 ; Cooke v. Mid. G. W. Uy. 
of Ireland, [1909] A. C. 229 ; Lowery v. Walker (1909), 
79 L. J. K. B. 297 ; Barker v. Herbert., [1911] 2 K. B. 
633 ; Latham v. Jolmsoii, [1913] 1 K. B. 398 ; Rickards 
V. Lothian, [1913] A. C. 263 ; Crane v. Honth Suburban 
Gas Co., [1916] 1 K. B. 33 ; Hardy v. C. L. By., [1920] 
3 K. B. 459 ; Weld-Blundell v. Stephens, 11920] A. C. 
956 ; Glasgow Corpn. t?. Taylor, [1922] 1 A. C. 41. 

1139. Theft of goods therefrom.] — A manu- 

facturing jeweller hired from a jobmaster a carriage 
with a hoi-se & driver at an agreed weekly sum for 
the express purpose of sending his traveller with 
a slock of jewels to go round to liis customers. 
One day wliile making his rounds the traveller 
went into an hotel & left the carriage, with a stock 
of jewels inside it, in the charge of the driver. 
Tleforti leaving the carriage the traveller locked 
the door. The driver then went into a coffee 
house, leaving tlie carriages unattended in the 
strtjet. A thief drove the carriage away & stole 
tiic jewels. The jeweller brought an action against 
tlic jobmasfor to recover the value of the stolen 
jewels ; — JJeld : it was the duty of dtdt. to 
I)rovide a driver who should take ordinary carti of 
the carriage during the temporary absence of the 


to send it to “ S. & Co. Bell Wharf, Katcliffe, 
London ” ; which order the clerk promised to obey, 
saying there was no extra charge. 'The package 
was, however, delivered according to tlwi first 
address, & consequently lost; — 1 1 eld: defts.’ 
contract was to deliver according to pltf.’s 
directions ; pltf. had a right to countermand liis 
original direction ; the clerk was the agent of 
defts. to carry out their contract, & tliercfore to 
i*eceive the countt^rrnand ; & defts. were liable 
for the loss consequent on the countermand having 
been disobeyed. 

The power to receive the countermand was part 
of the contract its<df. It was incidental to the 
employment of the clerk, that he should do all 
that defts. themselvt^s would have been bound to 
do in performance of the original contract. Defts. 
were bound to act on a reasonable countermand ; 
& the chirk was, thenifoi'e, their agent to receive 
it (Platt, B.). — Scotiiorn v. South Stafford- 
SHiRPi By. ('o. (1853), 8 Kxch. 341 ; 7 By. & 
Can. Cius. 810 ; 22 L. J. Ex. 121 ; 20 L. T. O. S. 
225; 17 Jur. 214; 1 W. R. 154; 155 E. R. 
1378. 

Annotations : — Mentd. Giles v. Tall Vale lly. (1853), 2 B. & B. 

822 ; Cnmch v. G. W. Uy. (1857), 2 11. & N. 491 ; Bristol 

& Bxclor lly. r. Collins (1859), 7 H. L. Cos. 195. 

1142. Neglect of statutory duty by servant- 
injury not result of neglect.]— The mere neglect 
by a servant of a duty imposed upon him by 


i ravciller, & the theft of the jewels was the natural statute in his master s busmess, will not support 
ordinary result of a breach of such duty, so as to an action against tlie masuir, where the injury is 
make deft, liabhi for the loss suffered by iiltf - not showh to have resulted fi*om the servant s 


ordinary result of a breach of such duty, so as to 
make deft, liabhi for the loss suffered by pltf.~~ 
Abraiiam V. Bullock (1902), 80 L. T. 790 ; 50 
W. R. 020 ; 18 T. L. R. 701, 0. A. 

Annotaiion : — Distd. Chesbiro v. Bailey, [1905] I K. B. 237. 

1140. Improper levy of fine — Appointee of clerk 
of peace — Liability of sheriff.] — I’ho duty of the 
sheriff, with respect to the i*oll of fines sent to him 
by the clerk of the peace, pursuant to Levy of 
Fines Act, 1822 (c. 40), is not purely ministerial, 
& the sheriff is not justified in levying a fine stated 
in the i*oll to be unpaid, when the amount has been 
paid to the sheriff himself before receiving the roll. 
The duty clerk of the peace is autlioriscd l« receive 
the amount of fines imposed at quaiier sessions ; 
& if lie receives the money & omits to notify the 
j'eceipt in the roll, & damage accrues in consequence 
to thei party fined, the latter may maintain an 
action against the deputy clerk of the peace for 
negligence. 

Qu, : whether the deputy clerk of the peace is 
liable for acts of negligence of the assistant whom 
he ajipoints, pursuant to 59 Geo. 3, c. 28, to record 
the proceedings of the justices sitting in a second 
ct. at quarter sessions. — ^Wildes v, Morius (1852), 
22 L. J. M. C. 4 ; 20 L. T. O. 8. 140 ; 10 Jur. 1115 ; 
sub nom, Morris v, Wildes, 17 J. P. 119. 

1141. Misdelivery of package — Neglect of con- 
signor’s order.] — Pltf. delivered at a station on 
defts.’ railway a package, addressed “8. & Co., 


neglect of the duty. 

An Act of Parliament authorised regulations, 
for any breach of which the master or other pereon 
having charge of any vessel, or the owner, if it 
appeared that ho was in fault, was made liable to 
penalties, & one of these regulations required 
that a bright light should be exhibited at the mast 
liead. A declaration against an owner, after settuig 
forth these facts, alleged that deft.’s servants, in 
cliarge of the vessel, neglected to exhibit the hght 
at the mast head, & that pltf.’s vessel, through tlie 
carelessness & neglect of delt.’s servants in not 
exhibiting sucli light, ran foul of defi.’s vessel ; 
Held: bad on demurrer, as not disclosing any 
injury arising from the ncgligc'iice of deft, s 
vants nor any breach of duty cm Ids part for which 
he would be liable civilly or criminally.— G eneral 
8TEA3I Navigation Co. r. Morrison (load), 
13 C B. 581 ; 1 C. L. R. 103 ; 22 L. J. C. P. 178 ; 
21 L. T. 0. 8. 70 ; 17 Jm*. 073 ; 1 W. R. 330 ; 138 
B R 1327. 

1143. Road left in dangerous condition — Servant 
employed to repair drains.] — Deft., with the con- 
semt of the owner of the soil & the surveyor of the 
district, employed P., who was a laboui*er, but a 
person particularly skilled in the construction of 
drains, to cleanse a drain which ran from deR. s 
garden under the public road, & paid I . for the 
iob. Deft, had never before employed P., & did 

^ m, •_ A ^#1 riiryi 111 


East India Docks, passenger ship Melbourne, job. Deft, had 

Australia,” & paid one sum for the carriage to not in any way interfere with or direct hj^ 

By the practice of defts., goods delivered doing the job : •*. & P 

at that station for Xxindon are carried by their own & servant was e^ahhshed 
Ime to Birmingham, & thence by the L. & N. W. so as to render deft, liable for an injury 
Ry. to Jjondon. Before the package reached whilst riding on the piiblic ^a , y 

Wdon, pltf. gave the clerk at the London station of the neghgemt manner m 
of the L. & N. W. Ry. co. an order, wiittcn across soU of the ^xiad over the dram.— 
the receip t which had been given for the package, ’.OCK (185^)^4 E. & B. 570 ; 3 C. L. R. 7UU , 

T/iunk Ry. CJo. (1871) 31 U C R 1. Elevator shaft lefl open, — Negli- Malcolm ( 1907 ), 39 8. 0. R. 265.-yUAlL 
350. — CAN. ' ... Qf in charge — Causing injury,] n, Neqli^crd coujahntf o/ ^ 

v. ChaussA (1888), 15 

k. advice of defendant's 8. O. R. 379.— CAN. nW'ks — 

v. Grand ^miNK Ry. m. Damage by steam — Negligence 4 W. W. R. 451. 11 D. L. . 

I'O. (1874). 24 C. P. 347. — CAN. of caretaker of house.] — ^McNichol v. CAN. 

J.— VOL. XXXIV. 


Malcolm (1907), 39 8. 0. R. 265. — CAN. 
D. Negligent coupling of en^ne ^ 


Zrain.J-^ALKER r. Nof™: 

brn Ry. Co. (1913), 24 W. L. lu 158 , 
4 W. W. R. 451 : 11 D. L. R. 363.— 
CAN. 
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Sect. 3 . — hi tort: Sub-secL 13, E,; suh-sect^* 14, 15, 
16, 17 18.] 

L. j; Q. B. 138 ; 24 L, T. O. S. 233 ; 1 Jur. N. S. 
677 ; 3 W. B. 181 ; 119 E. 11. 209. 

JnnotcUione: — Consd. Tumor v. 0. E. lly. (1875). 53 L. T. 
431. Re!d. Witfgott V. Fox (185«), 11- Kxch. 832; 
Abrahiun v. Roynolda (1860), 5 U. & N. 143 ; .TolinRon v. 
Lindsay (1880), 23 Q. R. D. 508 ; Donovun v. Laing 
Wharton & Down Constnictlon Syndicate, [1893] 1 O. B. 
629 : Soc. Mariiinio Francalso v, Shanghai Dock & 
Ennnooring Co. (19‘^0), 90 L. J. P. C. 85. Mentd. Arlhy 
«. S)lcmnn (1857), 6 W. K. 34 : Rargewell v. Daniel (1907), 
08 L. T. 257 ; Slinmmifi v. llcath I/anndry Co., [1910] 
1 K. B. 543 ; PorfonniiiK liiKht Soc. v. MitchoU & Hooker 
(Palais do DansiO, 11924] 1 K. B. 762. 

1144. Open coal shoot.] — ITtf . was injured by 

falling into a lioh^ in the foot pavement of a street 
foiincd by the raising of the plat/C* of a coal shoot 
belonging to a liouse. This had been negligently 
loft open by the cariicr of deft., a (;oal merchant, 
who was delivtu'ing coal at the liouse, & did not 
warn pltf. of the danger : — held : dt‘ft. was pi*o- 
perly sued, & Wfis liable for injuries resulting from 
the negligence of the carman, wlio was acting as 
his servant in the delivery of the coals.- -Whitkijey 
?». Peppeb, (1877), 2 Q. B. D. 276 ; 46 ].. .7. Q. B. 
436 ; 36 L. T. 588 ; 41 J. 1\ 424 ; 25 W. Jt. 607. 
AmwUiivtsit— Refd. Duke r. Courai?e (1S82), lO J. P. 453. 

1145. Negligent workmanship of servant.] — 
Deft, engaged the services of H., a thatcher, for 
a certain period, at weekly wagt^s, for the purpose 
of hiring him f)ut to d(^ thatching vork for his 
profit. S. having during the juiriod tiiatchcd some 
stacks of wheat, etc;., foi* pltf., for which wwk deft, 
claimed & received payiiicnl : -Held : dcift. was 
rcsi)onsiblc t-o pltf. for injury t^o the wheat, etc., 
occ^asioned by tiie negligent manner in wliicdr S. 
did the work. — H olmes v. Onion (1857), 2 C. B. 
N. S. 790 ; 26 L. J. C. 1\ 201 ; 22 J. P. 23 ; 140 
E. R. 627. 

1146. Work by local authority In default of 

owner.] — 'I’he owner of a house was duly ivquircid 
by an urban sanit<*iry autliority to make a covered 
drain from his house emptying into one of the 
Bowel’S. TJm; owiku* failed to do tiu^ work & the 
urban autliorit.y under Publi<’ Health Act; 1875 
(c, 55), K. 23, thereupon themselves did it, & tlieir 
servants negligently undermined the wall of a 
mill belonging to it: — Jfeld : 11. had a right of 
action against Hu; urban authority for the 
negligence of their servants. — Hall v, Batley 
COKPN. (1877), 47 L. J. Q. B. 118 ; 37 L. T. 710 ; 
42 .T. P. 151. 

1147. Railway clerk acting as porter.] — M. was 

a cloakroom clerk in defts.' employ, assisted at 
the juirccls’ office ; he used to take up parcels for 
passengei’s from tlie cloakroom to the train, when 
there was no porter thex*e, Ac tiiat was ii rogular 
tiling for liim to do. A nassenger had asked liim 
to take a parcel to the train, wliich he did, &, 
as he was running back, he ran against another 
porter, who in turn came against tlie ticket 
collector, Ac the ticket collector upset pltf.’s wife, 
causing injuries which resulted in her death. The 
judge non-suited pltf., holding that there w'as no 
evidence to go to the jury of any negligence on the 
part of defts. or their servants, At that there was no 
evidence that, at the time of the accident, M. was 
acting w'itliin thc' scope of his employment. It was 
agro^ at the trial that, if the ct. should be of 
opmion that the nonsuit was wrong, judgirient 
should bo entered for pltf. for 1:236 A: costs 
Held : there was evidence to go to the jury tliat 
at the time of the accident M. was acting within 
the scope of his employment, the nonsuit was 
& judgment should bo enterod for pltf. as 
f;^4) ^ L*T^07* Nouthehn Ry. Oo. 


1148. Damage to musical Instrument—Whlle 
stored In concert hall.] — A committee hired defts.’ 
concert hall. The memorandum of letting for an 
evening concert contained no mention of a 
rehearsal, but a rehearsal was held in the hall on 
the same afternoon without objection. When it 
had ended pltf., without request or notice to the 
hallkeepcr, placed his double bass violin safely 
in a small room attached to the concert hall, but 
in the way of the gtvs bracket. The hallkeeper was 
defts.’ servant, & liis duties were to prepare Ac 
clean the rooms, open Ac shut the doors & attend 
to tlie gas. In order to light the gas in the small 
room the Jiallkeeper moved the violin in such a 
way that it fell Ac was broken : — Held : there had 
been no such negligence on the part of the haU- 
keeper in the discharge of liis duty towards defts. 
as to render them liable to pltf. for the damage to 
his violin. — Neuwitii v. Over Darwen In- 
dustrial Co-operative Hociety (1894), 63 L. J. 

Q. B. 290 ; 70 L. T. 374 ; 10 T. L. R. 282 ; 10 

R. 588, 1). C. 

1149. Injury to pupil — While carrying out 
teacher’s orders.] — ITtf., a gii-l of fourteen years 
of age, a pu\>il at a public elementary school, 
was sent by her ti;acher to poke the iirc Ac draw out 
the damper in a room used by the teachers for their 
own convenience, in thc course of obeying this 
order her pinafoi’o caught lire, Ac she was burnt & 
injured. In an action brought by her against the 
teacher & cleft, corpn., who were the local educa- 
tion authority, claiming damages in respect of her 
injuricis, the; jury awarclod pltf. £300 damages : — 
Held : the teacher was liable, Ac the relation of the 
education authority to the teacher was that of 
master &• servant so that tlic principle qui facit 
per al'kim facH per .sc, upon which the inaster is 
made responsible for the act or omission of his 
servant, was applicable, & further, the direction 
given by the teaclicr to pltf. was not outside the 
scope of her employment, so that the education 
autliority wore responsible for the direction given 
by her.- Smith v. Martin Ac Kingston-upon- 
lluLL Corpn., I19J1] 2 I\. B. 775 ; 80 L. J. K. B. 
1256 ; 105 L. T. 281 ; 27 T. L. K. 168 ; 55 Sol. 
.lo. 535; suh 7iom, Smith v. Hull Corpn. Ac 
Martin, 75 J. P. 433 ; suh noni. Martin v. Smith, 
Smith v. Martin Ac Hull Corpn., 9 L. G. R. 
780, C. A. 

A Mentd* (iillow v. Durham County Council, 
U9I1] 2 K. B. 1071 ; Smith v. Macnally, [1912] 1 Ch. 816. 

1150. In conveyance provided by education * 

authority.] — A person who provides anything for 
the use of another is bound to provide a thii^ 
reasonably safe for the purpose for which it is 
intended, even tliough the person using it uses it 
only by the pennission or consent of the person 
providing it Ac has no legal claim to the use of it. ^ 

Therefore, where an education authority, in 
pursuance of their statutory powers, provided a 
vehicle to convey certain children, who lived at a 
distance, to & from their school, Ac a child whodived 
nearer to the sc;hool, Ac was not one of those for 
whom tlie vehicle was provided, was conveyed in 
it with the consent of the education authority, Ac, 
while getting out of it, fell Ac was injured in con- 
sequence of tliere being no second person in addition 
to the driver to help the children to get in & out : — 
Held: there was evidence of negligence on the 
part of the education authority, Ac they were 
liable for the injuiy so caused to the child. — 
SiiuiMPTON V. Hertfordshire County Council 
(1911), 104 L. T. 145 ; 75 J. P. 201 ; 27 T. L. R. 
251; 65 Sol. Jo. 270 ; 9 L. O. R. 397, H. L. 

Annotation Smith v. Martin & Kingnton-upon- 

HuU Corpn., [1911] 2 K. B. 775. 
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1151. Repair ol gas meter— Child playing with 
*epalrlng tool.] — An automatic gas meter, leased 
yy defts. to pltf.’s father, having got out of order, 
oltf.’s nurse, seeing in the street F., who was a gas 
Ittings inspector employed by defts., asked hini 
■jO mend the meter. After attempting to mend it, 
F. left his knife lying about open. Pltf ., aged four 
years, picked up the knife & injured his eye : — 
Held : there was no evidence that F. was negligent, 
nr that he was acting within the scope of his 
employment. — Foksytii v. Manchester Corpn. 
(1912), 107 L. T. 600 ; 76 J. P. 465 ; 29 T. L. H. 
15. C. A. 

1152. Injury resulting from effort to protect 
master’s property — Suspicion of theft.] — Poland 
V, Parr (John) &; Sons, No. 890, ante. 


Sub-sect. 14. — Nuisance. 
/SV’c Nuisance. 


Sub-sect. 1 5. — Passino-Ofe. 

See Nos. 1061, 1062, ante ; Trade Marks. 


Sub-sect. 10. — Infringement of Patents. 
Sec Patents. 


Sub-sect. 17. — Tortious Airrs Amounting to 
Crime. 

1153. General rule — Master liable.] — Dyer v, 
Monday, No. 996, ante, 

1154. Conviction of servant — Effect on liability.] 

— Dyer v, Monday, No. 990, ante. 

See, also, Sect. 4, pofit. 

Criminal liability of master.] — See Sect, i , post. 


Sub-sect. 18. — Trespass. 


See, generally. Trespass. 

1155. General rule.] — A master is liable in 
trespass for any act done by his servant in the 
(tourse of executing his orders with ordinary care ; 
tVi/ therefore, where a master ordered a servant to 


Jay down a quantity of rubbisli near his neighbour’s 
wall, but so that it might not touch the same, & 
the servant used ordinary care in executing the 
orders of his master, but some of the rubbish 
naturally ran against the wall : — Held: the master 
was liable in trespass. — Gregory v. Piper (1829), 
9 B. & C. 591 ; 4 Man. & Ky. K. 13. 500 ; 109 
F. R. 220. 

Aniuylaliom : — Apld. MTiaughlin v. Pryor (1842), 4 Man. & 
Sharrod v, L. & N. W. Ry. (1849), 4 Exch. 
580. Mentd. Fletcher v, RylandH (1800), L. R. 1 Exch. 
265 ; Peacock v. Youiiff (1809), 21 L. T. 527 ; Kynoch 
V. Rowlands, [1912] 1 Ch. 627. 


1156. .] — Lyons v. Martin, No. 1078 

ante. 

1157. On land — By servant of pretended owner.] 

— ^Wilson v. Weddell (1608), Yelv. 144 ; 1 
Brownl. 143 ; 80 E. R. 97. 

AnnotatUmH : — ^Mentd. Doc d. Toflcld v . Toflold (1809), 11 

East, 240; Wainerifirht v. ElwcU (1816), 1 Madd. 027; 

Rif?ht V. Banks (1832), 3 B. & Ad. 664 ; King t>. Turner 

(1833), 1 My. & K. 450. 

1158. Breaking into factory — To execute 

warrant.] — Smith v. Pritchard, No. 1044, ante. 

1159. Management of farm — Trespass on 

neighbouring land.] — A local board of health, 
being in occupation of a sewage farm, had given 
plenary powers for the management of such farm 
in the most beneficial manner to B. A ditch ran 
between the farm & th(j land of pltf. With a view 
to rendering such ditcli more capable of carrying 
off the drainage from the farm, B. wrongfully 
went upon pltf.’s land & pared away his side of the 
ditch, & cut down so much brushwood & under- 
wood on pltf.’s side, as impeded the flow of drain- 
age along tJio ditch : — Held : the acts so done by 
B. were not within the scope of his employment ; 
& consequently the local board were not liable for 
them at the suit of pltf., there being no implied 
authority from the board to do them. — ^Boling- 
broke (Lord) v, Swindon Local Board (1874), 
L. R. 9 0. P. 575 ; 43 L. J. C. P. 287 ; 30 L. T. 
723; 23W.R.47. 

Annof<dion8 : — Distd. Goh Chooii Song v.Lce KimSoo, [1925] 

A. C. 550. Refd. Flood v, Jackson, [1895] 2 Q. B. 21. 

1160. — =- Acts not in course of employment — 
Contrary to orders.] — Rand v. Craig, No. 983, 
ante. 

1161 . Trespass Incidental to lawful & 

authorised acts.] — Goa Choon Seng v. Lee 
K.IM Soo, No. 1079, ante. 

Liability of corporation .] — Sec Corpora- 
tions, Vol. Xlll., p. 404, Nos. 1258, 1259. 

1162. To person— Trespasser — Ejection — Excess 
of force.] — K ingston v. Booth (1085), Skin. 228 ; 
90 E. R. 105. 

1163. .] — A person who 

re<iucsts another, his servant in that behalf, to 
remove one making a disturbance in his iiouse, 
is not responsible for excess of force or violence in 
carrying out his command. Semble : he may be 
answerable for a negligent perfoimance of his 
order. — ^Pidgeon v, JjEGG (1857), 29 L. T. O. S. 
166 ; 21 J. P. 743 ; 5 W. R. 649. 

1164. Assault by shop assistant on 

customer — Shop owner not present.] — A. kept a 
shop in the window of which goods were ticketed 
at certain prices. B. entered the shop & demanded 
one of the articles at the j^ricc marked, which the 
shopman refusc'd to let him have, & desired him to 
leave the shop. B. refused, & the shopman struck 
him. Upon this A. came into the shop, & gave 
B. into custody : — Held : (1) B. was a trespasser 
in remaining in the shop after he had been told 
to leave it by the agent of the owner ; (2) A. was 


PART DC. SECT. 3, SUB-SECT. 17. 

T K rule — Master liaiile. ] — 

an action lor damages as componsa- 
* w da^®<fos for loss of tho horse : 
i* prot-ectlug his master’s 
o.pplt.*8 servant had pro- 
unnecessary violence 
a criminal act, being an 
nmS. whicli, nevertheless, tho 
^sponsible. — Hunter v. 
N.Z^ (1»97), 15 N. Z. L. R. 701.— 

J SUB-SECT. 18. 

rule.] — A master Is 
ole in an action for trespass for tho 


acts of his servants done within tho 
course of the servant’s employment & 
for tho benefit of tho master, though 
without his express authority or 
direction. — McAlary v. Stafford 
(1902), 3 S. U. N. S. W. 380 ; 19 N. S. 
W. W. N. 294.— AUS. 

1165 li. .] — ^If a rnrvant of a co. 

commits a trespass in the course of his 
employment & for tho benefit of his 
employer, whether by his direct orders 
or not, tho employer is liable, oven if 
tlio act was unknown to or actually 
forbidden by him. — Harris v. Bru- 
nette Saw MILL Co. (1893), 3 B. C. R. 
172.— CAN. 


0 . On land — Diseased caUle.] — 
iliDDiFORD V , Norman (1897). 15 
N. Z. L. R. 508.— N.Z. 


. p. CiUtiTig trees.] — Hill v. 

Herricks (1813), Hume, 397.— SCOT. 


q. To person — Assault .] — Ferguson 
V . Roblin (1888), 17 O. R. 167.— CAN. 


r- .] — Where a railway 

conductor at tlio moment of taking 
up a passenger’s ticket wantonly 
assaulted him without Justification 
or excuse, the reasonable inference 
as to the cause for the conductor’s 
conduct being that he took a sudden 
dislike to the passenger & resented tho 
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Sect. 3. — In tort: Suh-sects. 18 d: 19. Sect. 4 ; Sub- 
sect. 1.] 

not liable for the assault committed by the shop- 
man before he came into the shop.— T imothy v. 
Simpson (1834), 0 C. & V. 499, N. 1*. 

Annntatijona : — CencraXly, Mentd. Cohon v. HnskiHwni (lH.*i7), 

Murp. & H. 150 ; llaillio v. KelJ (J 838), 4 Hlnff. N. C. C38 ; 

Haynes v. BnwHter (1841). 2 Q. li. 375 ; JTieo ». Si^olcy 

(1843), 10 Cl. & Fin. 28 ; It. v. Walker (1854), Dears. C. C. 

358 ; U. V. Light (1857). 27 L. J. M. C. 1 ; Trebcck v. 

Croudaco, [1918] 1 K. B. 158. 

1165. Tram conductor leaving tram — To 

punish persons riding in unauthorised manner.] — 

An action was brought on belialf of plif., a boy nine? 
years of age, to recover damages from defts. for 
an assault comniitted upon liim by a tramway 
conductor in tlieir employment. Defts. were the 
owners of a liorse tramway system, & it was proved 
at the trial tliat boys were in the habit of taking 
advantage of the absentee of the conductor on the 
top of the tram to ride on the ste)) witliout paying 
any fanis, leaving the tram before the conductor 
had come down to liis platfoim. Defts.* bye- 
laws i)rovidod that unauthorised persons were not 
to travel on the stejis or platfonns of the trams, 
& also directed the conductor to enforce or prevent 
the bit*ach of the bye-laws to the best of his 
ability. Dpon the day in quesiion the conductor 
on coming down from the iop of the tram left the 
car & ran after some boys whom ho thought had 
been riding on th(j steps of the tran* Jle caught 
pltf., who had not in fact been riding on the tram 
or otherwise oiTendiiig against the bye-law^s, & 
committed the assault complained of. The act 
of the conductor was not done for the puriuise of 
preventing pltf. from riding on the tram nor for 
the pur[)ose of x>i'<^v(inling other boys from doing 
so at that particular time, but for tlje puii)osc (»f 
])unishing cither i)ltf. or other boys who liad 
brok<*n the bye-law, with a view to imwenting 
them from doing so in tlu; future. learned 

d(‘puty judge non-.suited pltf. upon the ground that 
ther<j was no evidence that the conductoj’ in ^issault- 
ing pltf. was acting in the course of his employment 
tSs within the scoj»c of his authority : — Held : the 
decision of iho hjarned deputy judge was right. — 
llAULEY V. London County Council (1913), 109 
L. 102 ; 29 T. L. It. 080 ; 11 L. 0. li. 1035, 
D. C. 

Removal of passenger.] — See Caiuueus, 

A ol. VIJJ., pp. 113-115, Nos. 704-770. 

False Imprisonment.]— iSV’c Sub-sect. 9, 

ante. 

Liability of corporation.] — See C*okpoka- 

TJONJ:?, A*ol- XIII., p. 404, Nos. 1258-1200. 

.] — See, also, Agency, Vol. 1., pp. 003, 004, 

Nos. 2333-2330. 

To goods — Improper distress.]— 5cc Dihtkess, 
Vol. XVJiJ,, pp. 380 ct seq. 

Liability of corporation.] — See Cokpoha- 

TiONS, Vol. Xlll., p. 404, Nos. 1257-1259. 


SiTB-sfiCT. 19 . — Other Torts. 

1166. Infringement of ferry rights.]— IIuzzey v. 
Field, No. 985, ante 

1167. Misdelivery of goods — By auctioneer’s 
servant.] — An auctioneer is liable in trover for the 
misdelivery of an article by his servant, sent to 


fact that tho letter called hid attention 
m his omission to toko up the ticket, 
iho 00 . was held liable. — Jenninus v. 
Canadian Nurtheun Ry. Co., [1925] 
2 1>. L. U. 030 ; [1925] 1 W. W. U. 
918; 30 Can. Ry. Cus. 210; 35 


him to be sold.— Harris v. Bichards (1847), £ 
L. T. O. S. 461. 

1168. Servant sent to fetch goods — Taking goodi 
of another— Although mistake pointed out.]— 

Martin v. Darwick (1880), De Colyar’s County 
Court- Cases 149, D. C. 

1169. Nuisance In public street — Salvation Arm) 
band.] — A horse belonging to pltfs. was injurec 
by another horse which became restive owing tc 
the noise of the music played by a detachment o 
the Salv.ation Army in a public street. In ar 
atition brought by pltfs. against deft, as head of the 
Salvation Army to recover damages for such 
injury ; — Held : in the absence of evidence tc 
show what the relationship was between the 
l)arti<;ular members of tlie army & deft., it couk 
not ))c inferred that such members were the seiwanti: 
of deft, or were acting under his authority. — 
Jjonddn General 0mm hus Co. v. Booth (1893)j 
03 L. .1. Q. B. 244 ; 10 T. L. B. 34, D. C. 

1170. Slander by tax-collector — Allegation o 
tampering with receipt.] — In an action of damages 
for slander against a municipal corpn., xiursucr 
averred that (r., wdio was in the service of defenders 
as a tax-collector, whose duties included the 
collection of the police assessments ])ayable by 
pursuer’s husband & the granting of receipU 
therefor Ac for instnlnumts thereof, while in the 
exercise of his duty as police tax-collector in the 
emi)loyment of defenders called at pursuer’s 
house &> demanded paynumt of the police taxes. 
Pursuer tendered the balance dm*, which G, 
declined to accept as curreci* At asked to see the 
receipts for x>r<*vious jiayinents, At then left the 
house. That >vh(m he did call again on the same 
day he accused luirsiicr of having altered a receipt 
for Is, Cd. from the sum of 4.*?. (Id., for which it had 
been truly made out, for the purpose of defrauding 
defenders of the sum of 3.*?. ; that the rcceiiit bore 
no marks of having been altered ; that when she 
denied the charge G. became violent & threatened 

lodge information with the police authorities 
which would result in her being put in gaol for 
three months for forgei*y ; A that he rejieated the 
slander in the house of a neighbour : — Ilcld : the 
averments disclosed no ground of action against 
def(*nders, for there was nothing on tlie face of 
( hem to show expressly or by ini)>Iication that tliii 
exi)rcssion of any opinion by G. as to the genuine- 
ness 4)f any receipt w^hich migiit be ])i*oduced tc 
him for payment of taxes w^as w'ithin the scope 
of his employment. — Gi.ascjow tV)RT»N. v. Lorimer 
ri9ll] A. C. 209 ; SO L. J. P. G. 175 ; sub nom. 
Glasgow Cori*n. v. IUddell, 104 L. T. 354, H. L. 
Avjudaiims Refd. Lloyd v. Gm^c, Smith (1912), 107 

L. T. 531. Mentd. l^rutt v Britiuh Medical Assocn., 

[1919] 1 K. B. 241. 

1171. Private detective using threats — To obtair 
information.] — Defts. were two private detectives. 
One of them w^as designing to inspect certain 
letters, to which he believed pltf., a maidservant, 
had means of access. He instructed the other 
deft., who was his assistant, to induce pltf. to show 
him the letters, telling him that pltf. would be 
remunerated for this service. The assistant 
endeavoured to persuade pltf. by false statements 
& threats, as the result of which jiltf. fell ill fron: 
a nervous shock. In an action by pltf. against 
defts. for damages ; — Held : the assistant was 
acting within the scope of liis employment & botl 


B. C. R. I« ; rct'W.. [19211 3 D. L. R. 
301 ; [1924] 2 \V. W. R. 874 ; 30 
Chilli. Ry. Cas. 214 ; 33 B. C. R. 51C.— 
CAN. 

t. To aninuds-^Bullocka . ]— Kearns r. 
WiiJSON (1885), 19 S. A. L. R. 28.— AUS. 


PART IX. SECT. 3. SUB-SECT. 19. 

a. Horse stifferina from glanders — 
Infecting cattle .] — Baird v. Graham 
(1852), 14 Duiil. (Ct. of Sess.) 615 ; 
24 Sc. Jur. 313 ; 1 Stuart, 578.— SpOT. 
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wore .Tanvikb v. Sweeney, [1010] 

a K. B. 310 ; 88 L. J. K. B. 1231 ; 121 h. T. 179; 
3.'; T. Li. 11. 300 ; 03 Sol. .To. 430, 0. A. 

Annotation: — Mentd. ITainbrook r. Stokes, [1025] 1 K. li. 

HI. 

1172. Infringement of copyright.] — Defts., who 
were the occupiers of a dancing hall, engaged, on 
the terms of a written agreement, a band to provide 
music therein. The agreement provided that tlie 
band should not, in the music played, infringe 
any copyright, & should be liable for damages & 
costs caused by any infringement. There was also 
a notice posted in the hall that ** only such music 
as may be played without fee or licence is allowed 
to be played in this hall.” On one occasion the 
band played certain musics, the copyright of 
which belonged to pltfs., without pltfs.’ licence ; 
but defts. did not know, & had no reasonable 
ground for suspecting, that this infringement 
would take jdace. In an action by pltfs. for 
damages & an injunction : — Held : on its true 
construction, the agreement between defts. &. the 
band constituted the latter the servant's of drifts., 
4te not independent contractors ; the band on the 
occasion in question were acting in the course of 
their employment ; defts. were liable under Copy- 
right Act, Um (c. 4ti), s. 2, for the infringement of 
coi)y right ; & plt fs. were entitled to damages & 
an injunction. — TERFORMiNa Kigiit Hociety, 
Ltd. V. MiTCiiETJi Bookku (Palais de Danse), 
J.TD., 1 1924] 1 K. B. 7(52 ; 93 L. J. K. B. 309 ; 131 
L. T. 213 ; 40 T. L. B. 308 ; 08 Sol. Jo. 539. 
Annotations : — Mentd. Evutih v. HiiltOTi (1924). 131 L. T. 

631 ; Falcon r. Fuinonis Fluycra Film Co., fl92G) 1 K. B. 

:{93. 


Sect. 4.- CRIMINAL LIABILITY. 

Sub-sect. 1.- In General. 

1173. Whether liable— General rule.] — B. v. 
WlLLMETT, No. 1187, post, 

1174. .] — K. V, Barry, No. 970, ante. 

1175. .J — At the trial of a criminal 

information against defts. for a libel i)ublished in 
a nowspap(‘r of which they were proprietors, it 
ap])eared that each of them manag(?d a difTert'iit 
deiiartment of the newspaper, but that the duty 
of editing what was called the literary department 
was left by them entirely to an editoi’ wliom tJiey 
had appointed named G. Tlie libel in question 
was inserted in tlie paper by G. without the 
express authority, consent, or knowledge of defts. 
The judge having directed a verdict of guilty 
against defts. : - Held : there must be a new trial, 
for upon the true construction of Libel Act, 1843 

7, the libel was published without defts.* 
authority, consent, or knowledge, & it was a 
question for the jury whether the publication arose 
Irom any want of due care & caution on their part. 

is an undoubted principle of law in general 
that a man can only be made criminally responsible 
for an act which he has committed himself, or 
through the agency of another, either actually or 
constructively . . . but it is not, in my opinion, 

• fL his employer has given him 

authority to commit crime, because he has employed 
l^he conduct of his business (Cockbukn, 
uj V. Holbrook (1877), 3 Q. B. D. 60 ; 47 
B; J. Q. B. 35 ; 37 L. X. 630 ; 42 J. P. 53 ; 26 
. • R- 144 ; 13 Cox, C. C. 050 ; subsequent vrocced- 




1 K. B. 77. 


1176. .] — As to the last question 

whether for the act of a servant the master would 
be liable, the ct. could only say that tlie general 
law on that subject, that a master was primA 
facie not liable criminally for the act of his servant 
was not altered in this Act [Merchandise Marks 
Act, 1887 (e. 28)], except as to the onus of proof 
if the use of a false description was proved (Pol- 
lock, B.). — Budd V. Lucas, [1891] 1 Q. B. 408 ; 
60 L. J. M. C. 95 ; 04 L. T. 292 ; 55 J. J». 550 ; 39 
W. li. 350 ; 7 T. L. R. 243 ; 17 Cox, C. C. 218, D. C. 
Annotations Connd* Coppen v. Mooro (No. 2), [1R08] 

2 Q. B. 30C. Refd. Cioppeii v. Moore (No. 1), [1898] 

2 Q. n. 300. 

1177. Authorisation or adoption of act — 

Express order.] — A baker who sells bread contain- 
ing alum in a shape which renders it noxious, is 
guilty of an indictable offence, if lie ordered the 
alum to bo introduccMl into the bread, although 
he gave direcjtions for mixing it up in a manner 
which would liave rendered it haimlcss. — R. v. 
Dixon (1814), 3 M. & 8. 11 ; 105 E. R. 516; 
previous proceedings, 4 Camp. 12, N. P. 

Annotations : — Apld. A.-G. v. Siddon (1830), 1 Cr. & J. 220. 

Refd. Culeniaii v. JticheB (185.5), IG C. B. 104. Mentd. 

Jt. 15. Ilicklin (1808), J.. H. 3 Q. B. 360 ; B. i5. Applnall 

(1870), 2 Q. B. I). 48; IL v. Brailsford, [19051 2 K. B. 

730. 

1178. .] — If the keeper of a place of 

public resort instructs his servant to manage it in 
siudi a way as to be a violation of Metropolitan 
Police Act, 1839 (c. 47), s. 44, Ac the servant does 
so, the master is guilty of an offence within tliat 
Act, & the servant is guilty as aiding & abetting 
him within Bummary Jurisdiction Act, 1848 (c. 43), 
s. 5 . — Wilson v, Stewart (1863), 3 B. Ac S. 913 ; 
2 New Rep. 115 ; 32 T.. J. M. C. 198 ; 8 L. T. 277 ; 
27 J. P. 661 ; 9 Jur. N. S. 1 130 ; 11 W. R. 640 ; 9 
Cox,C, (\354 ; 122E.R.341. 

1179. Participation in profits.] — An 

information at tlie suit of the (’rown for penalties 
under 3 Ac 4 Will. 4, c. 53, charged deft, with 
illegally unshipping goods before they had paid 
the full duty, Ac with harbouring Ac receiving the 
same so unshipped. At the trial, it was proved, 
that the goods in question Ijad been illegally 
unshipped Ac removed to the warehouse of deft, 
by liis head clerk Ac a custom house olliccr Held : 
though there was no evidence whatever to connect 
deft, personally with the perpetration of the fraud 
or a knowledge of the fact, yet-, in the absence of 
any attempt at explanation on his part by way of 
evidence that the full duties had been paid by the 
limi to the clerk, the jury were correctly directed 
that they might infer that deft. pai*ticipated in the 
profits of the fraud, Ac, as a consequence, that he 
was cognisant of its commission. — ^A .-G. v. Deane 
(1843), 2 L. T. O. S. 102 ; 7 J. P. 771. 

1180. Failure to interfere— To prevent 

act known to be unlawful.] — By a special rule for 
tlie regulation of coalmines under 23 Ac 24 Viet, 
c. 151, the banksman is dii’ected to take care that 
the persons descending or ascending the pit shall 
in no case exceed the number of eight men Ac boys. 
A breach of these rules is by sect. 22 punishable 
on summary <!onviction by lino Ac imprisonment. 
A., the cliarter master of a pit, who by the rules is 
declared to be the responsible manager of the pit 
under his charge, was close to the pit Ac was 
cognisant that more than eight men were being 
lowered down at one time & had iiower to prevent 
the banksman, who is his servant, from so doing Ac 
did not interfere : — Held : A. was properly con- 
victed of a breach of the regulations as being a 
person aiding & abetting or procuring the com- 
mission of the offence within Summary Juris- 
diction Act, 1848 (c. 43), s. 5 . — Howells v. 
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Master and Servant. 


8ed, 4. — Criminal liability: Sub -sects, 1, 2 3.] 

Wynne (1863), 15 C. B. N. S. 3 ; 32 L. J. M. C. 
241 ; 9 Jur. N. S. 1041 ; 143 E. K. 082. 

1181. Actual or constructive.] — K. 

V, Holbrook, No. 1176, ante. 

1182. Whether inferred from fact of 

employment.] — B. v. Holbrook, No. 1 175, ante. 

1188. Onus of proof — Merchandise 

Marks Act, 1887 (c, 28 ).] — Budd v. Lucas, No. 
1176, ante. 

.] — See, also , Criminal Law, Vol. 

XIV., p. 39, Nos. 83-94. 

1184. Protection by servant of smuggled 

goods concealed by m^ter.] — The liability of a 
master for the act of his servant, results not only 
from the doing of the act by his express authority, 
but arises equally where the act done may be 
consistent with, & within the scope of the probable 
authority given for carrying on the general pur- 
poses for which the servfint was employed. Thus, 
where upon the premises, & as it appeared, with the 
knowledge, of the master, a toVjacconist, unlicenced 
bobacco was discovered concealed, & with a vitiw 
to its protection, a servant, who was acting in the 
absence of the master, procured an accommodation 
permit, whereby a penalty of £500 was incunci : — 
Held : iliat act was one for which the master was 
responsible : & it was no justification as to him, 
that the act arose from a surprise or sudden thought 
ex re nata, on the part, of the servan — A.~G. v. 
SiDDON (I^'IO), 1 Cr. & J. 220 ; 2 Man. iSs By. K. B. 
533 ; 1 T>t. 41 ; 148 E. B. 1400 ; siib nom. B. 
V. SiDDON, 0 L. J. O. a. Ex. 7. 

Annotaiions : — Expld. ft Distd. Lyona i% Muiliii (1838). 
7 L. J. y. B. 214 ; Nowmau r. Jouch (1880), 17 Q. B. 1). 
132. Refd. A.-G.v. ltid(lqll(1832), 2 Tyr. 623 ; Dcwhlret 
V. PcarHon (1833), 1 Cr. « M. 306; Ciolcmun v. Iticbes 
(1865), 1(1 C. B. 104 ; JlaiTlHoii v. Lonpop (1802), 2« J. P. 
373 ; Seuile v. Brynolda (180(1). 7 B. ft S. 704 ; Inland 
Rovenuo r. Cardiff Conservative Club C\). (1894), 68 
J. P. 120. 

Act of servant unauthorised.] — See 

Criminal Law, Vol. XIV., pp. 40 ct neq. 

Servant acting within scope of authority.] — 

See Orohnal Law, Vol. XIV., pp. 43 et fteq. 

Where servant innocent.] — See Criminal 

Law, Vol. XIV., pp. 70 et neq. 

Liability for breach of injunction.] — See 

Injunction, Vol. XXVTIl., \). 529, Nos. 1367- 
1370. 

Nuisance.] — See Nuisance. 

Statutory offences.]— >SVc aub-se(d . 3, post. 

Liability in tort for criminal acts of servant.] — 

See Sect. 3, siib-scct. 6, A. ; sub-.sect. 1 7, ante. 


Sub-sect. 2. — ruBuc Nuisance. 
See Nuisance. 


Sub-sect. 3. — Particular Statutory Offences. 

1186. Crown defrauded of excise duties.]— A.-G. 
V. Stoanyi^^orth (1721), Bunb. 97; 145 E. B. 


1186. Importation of tea — 12 Car. 2, c. 4.] — 

A ship importing 221 poimds weight of tea, put 
on board in Norway by mariners on their own 
account, without the privity of the master, mate or 
owners, is forfeited, by above Act. — ^Mitchell v. 
ToRur (1760), Park. 227 ; 145 E. B. 764. 
Annoiaiion : — Mentd lie Aaron, Exp, Lowo (1832), 1 L. J. 

Bey. 64. 

1187. Receiving government property — 9 & 10 
Will. 3, c. 41.] — Deft, charged with the possession 
of two lots of marked naval stores produced at 
his trial two certificates in respect of the different 
lots, signed respectively by the commodore super- 
intendent of the Woolwich Dockyard & the 
secretary to the Board of Ordnance ; the former 
having been granted to the person of whom deft, 
purcliascd, the latter to deft, himself ; — Held : 
these certificates, though not strictly in accordance 
witli above Act, ss. 2, 1, were, nevertheless, an 
answer to the charge. 

A man is not criminally responsible for the act-s 
of liis servants, ft if his servants improi)erly 
reccivti into his warehouse articles marked with 
the broad arrow, without his knowledge, he is 
not responsible. If deft, himself purchased any 
of these arti(‘,les, to which the certificates do not 
apply, knowing them to be marked with the broad 
arrow, then lie is liable to be convicted, but not 
otherwise (Goltman, J.).- 11. v. Willmett (1848), 
11 J.. T. O. S. 405 ; 3 Vox. C. C. 281. 

Annotatitms .‘—"Retd. B. v. Cohen (1868), 8 Cox, C. 0. 41 ; 

U. r. Sleep (18CJ), 8 CVjx, C. C. 472. Mentd. It. v. ToIhou 

(1889), 23 Q. B. 1). IGS. 

1188. Breach of mine regulations — 5 & 6 Viet, 
c. 99.J — To make a contractor for working a mine 
liable to a conviction for allowing femah^s to have 
charge of the machinery or tackh^ by means of 
which persons are brought up or passed down a 
vertical shaft of a mine, contrary to above Act, 
ss. 8, 13, knowledge of, or ocquiciscence in their 
being so employed must be brought home to him. — 
B. V. Handley (1864), 0 L. T. 827. 

1189. Offences in relation to licensed premises — 
Sale during prohibited hours.] — Eight persons went 
to a i*efreshmcnt room at a railway station, wliich 
room was attached to ft formed part of deft.’8 
hoUd, on Simday at 1 1.IO a.m., ft six of them had 
a glass of beer ft the otlier two a glass of slierry 
each, standing at tlie counter. Four of the men 
were residents in the town within half a mile of 
the station ; the other four wei*e strangers. A 
train was due at 11.13 a.m. The strangers & 
tlir(‘e of the residents ivent by the train, ft the 
fourth, who hod been to see his son off, returned 
home. Two of the three i^esi dents who went by 
the train were seen walking in the town between 
2 & 3 p.m. of the same day. There was a printed 
notice hung up in a conspicuous part of the refresh- 
ment room intimating that refreshments were 
supplied during the time of divine service on 
Sundays only to travellers, & that those who 
improperly obtained them would subject them- 
selves to penalties ; ft it was proved that deft, 
had given directions to his servants to inquire, 
before supplying any refreshment, whether or not 
the pei'son asking for it was a traveller. 


PART IX. SECT. 4. SUB-SECT. 3. 

b. Oenernl rute. ] — Whoro an act 
la made Illegal by a statute which 
absolutely prohibits the act, an 
employer is criminally Tosponsiblo for 
a oommissioii of that act by his sorvantB 
In the ooiirse of their employment. — 
R. V. Drdusay, [1919] C. P. I). 211. 
— S. AF. 

1185 i. Crown defrauded of excise 
dtUiea.] — Minister op Inland 


Rkvenuf. V. Nairn (Ont.) (1917), 
28 Can. Crim. Cas. 1.— CAN. 

1189 i. Offences in relaiion to licensed 
premises — Hale during prohibited hours. ] 
—R. V. Bell (1907), 1 Sask. L. R. 1.— 
CAN. 

1189 ii. .J — ^An order of a 

board, acting nndor statute^ autho* 
ritr, made it a oriminal onenoe in- 
vomng a maximum penalty of six 
months’ irapriaoiiment with hard 
labour, for a publican, cither himself 


or " by any servant,” to supply liquor 
after certain hours : — Held : the order 
was not tUira vires, although it imposed 
a severe penalty on one who was not 
tho actual wrongdoer. — ^Mackenna v. 
Sim, [1916] S. C. (J.) 24.— SCOT. 


0. .h~Ex p. McCleave (1889), 

28 N. B. R. 222.— CAN. 


d. .] — Advocate-General v. 

Grants (1853), 16 Dunl. (C^. of Seas.) 
080.— SCOT. 


e. Crown defrauded of oustom^s 
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The magistrates found that the four residents 
were not “ travellers,” but did not in terms llnd 
that deft. kn(*w it ; & they convicted him in a 
penalty. 

The ct. quashed the conviction, on tiui ground 
that the onus of proving knowledge in deft. i*ested 
on the infornuu* ; & intimated that, iniismuch as 
this rule had been so repeatedly laid down by the 
(;t., they would in future, when a conviction was 
quashed for want of such i>ioof, consider it right 
to impose costs. — O oplky v. J^urton (1870), L. B. 

5 C. P. 480 ; 39 L. J. M. 0. 141 ; 22 L. T. 888. 
AnmUition: — Refd. Iioborj.8 v, Hiimpbreya (1873), L. 11. 

8 Q. B. 483. 

1190. Sale at unlicensed place.] — The 

keeper of a restaurant, carrying on business in 
premises not licensed foi* the sale of intoxicating 
liquors, was also a partner in a wine dealer’s 
business carried on upon duly licensed premises 
in the neighbourhood. A customer, taking a meal 
in the restaurant, ordered a pint of clartd> fiom a 
waiter & gave him the money for it ; the waiter 
went to the licensed premises, & theie bought 4te 
paid for a pint bottle of clai et which he bioiight 
back to the restaurant, wliere the customer 
consumed it. Upon tJio Jiearing of a summons 
against the keeper of the restaurant for scdling 
wine without a license, a magistrate found that 
there h.id been a sale at the restaurant of the wine 
by deft.’s waiter to tlie customer, & convict(‘d 
deft. : — Held : there was evidence upon wliich tlie 
magistrate might pro]j(*rly hold that tiie sale was 
at th(^ restaurant, & the conviction was rigid. — 
PAsquiEU, V. Neaija, [1902] 2 K. 13. 287 ; 71 U. J. 
K. 13. 835 ; 87 L. T. 230 ; 07 .T. 1*. 49 ; 51 W. B. 
92 ; 18 T. h. B. 704 ; 40 Sol. Jo. 010 ; 20 Cox, 
C. C^. 350, 1). C. 

1191. .J -Applts. woi’o brewcT's, &> by 

the system in use in connection with theii* busiruiss 
(‘ach of their draymen had a book caJI<id an order 

delivery book which ho kiok out (jacli day, in 
whicli it was his duty to enter, when received, 
orders for beer, & hand in each evening to applts.’ 
clerk at th(‘ir ollice. Each evening the drayman 
entered on a load ticket the orders for next day’s 
delivery, wiiich would be handed witli tlie order 

6 delivery book to applts.’ clerk. From Uu‘se the 
loads for tlie next day’s deliverh.vs were made up, 
& it was tlie duty of a fort*man & certain clerks 
to se<i that only a sullicient amount of b(?er was 
loaded to satisfy such day’s orders. One of 
applts.’ draymen on May 1, J 908, gav(i in liis order 
& delivery book, which contained the names of 
thi*e(‘ pci*sons, W., L., &. F., the order for each being 
one crate of bottled beer. On May 2, the drayman 
went out with a horse. & van containing crates 
& bottled beer of applts. Mone of the goods bore 
the name of any customer for whom the goods were 
mUinded, & there was no appropriation f»r identi- 
f^ng marks upon any of the bottles or crates, 
pie drayman delivered a crate of F., two bottles 
to one B., one bottle to 1 j., & one bottle to W. 
J-here was no entry in the book of a single 
bottle as the order of W. & Ij. TJie quantities 
delivered wei'e paid for on delivery, & the money 
was duly accounted for to applts. at the end of the 
day. Draymen wore warned not to deliver beer 
unless an order for same had first been taken to 
the licensed premises. The drayman having been 
convicted of selling beer without b(nng duly 


licensed, applts. were subsequently charged, & 
convickid of aiding & abetting him in the com- 
mission of that ofConce, the justices having come 
to th{^ conclusion that no sufilcient appropriation 
of the bottles of beer had taken place before they 
left the licensed ])i*eTnises v—Held : the conviction 
was right. — >iTANSFiErj) ^ Co. v. Andrews (1909), 
100 U. T, 529 ; 73 ,1. P. 107 ; 25 T. L. B. 259 ; 
22 Cox, C. 81, J). C. 

1192. Permitting drunkenness on licensed 

premises.] —A guest arrived at an hotel after the 
closing hour &; engaged a bedroom. At the time 
of his doing so he was drunk to the knowledge of 
the hotel manage*!*. FTe was shortly af forwards 
found di'unk upon tlu^ premises by a constable : — 
Held: by TJeonsing Act, 1872 (c. 94), s. 18, a 
licensed person may refuse k) admit to & may turn 
out of -th(‘ lu’cmises any person who is drunk, 
the hotel i)r opriek>r was liable to be convicted under 
sect. 13 of permitting drunkenness upon his 
promi.sc*s, lie being unable under thci circumstances 
to discharge} the onus cast upon him by Jjicensing 
Act, 1902 {c. 28), s. 4, of showing that he took all 
reasonable steps for preventing drunkenness upon 
the promises. — Thompson v, McKenzie, [1908] 1 
K. B. 005 ; 77 L. J. K. B. 005 ; 98 L. T. 896 ; 
72 J. P. 150 ; 24 T. Ji. R. 330 52 Sol. Jo. 302 ; 

21 (k)x, C. C. 620, J). C. 

AniwUUitms : — ^Refd. Yomij? v. (Iiiriilo, [lOlo] 2 K. 13. 061. 

Uentd. Ijawtioiii}. EdminHOti, [li)()8] 2 K. 13. 1).')2. 

1193. Defence of Realm Regulations — 

Breach of local trading order.] —The (^cintral Con- 
tr(d Hoard, liquor IVafiic, for the London anja 
made a regulation ili.at no person shall either by 
himself or by any servant or agent supply any 
intoxicating lifpjor to any person on llcens(*d 
premise's to be consunuid tluireon unless sucli 
li<pior is ordered Sc paid for by the person who is so 
sup]>lied ; the supply of liquor by the 

servant of tlie lici*nsee to a jierson who did not 
order Sc pay for the liquor so supplied was an 
often cje against th(} regulation, not merely by the 
lic(*nsce, but also by his servant. — Knai'P v. 
Bedwell (1916), 85 L. J. K. B. 1507 ; 115 L. T. 
486 ; 80 J. P. 336 ; 32 T. L. B. 704 ; 14 Ti. (1. B. 
985, 1). C. 

1194. Sale of liquor at above maximum 

price.] — Applts., wlio were brewers, owned a fully 
licens(*d public-house, the license being held by 
their servant, tli(} manager of the premises. The 
manag(*r resided in the house Sc rcc(3ived a salary 
Sc was supplied by ajiplts. witli spirits for tlie 
business & with instructions Sc price lists showing 
what was k) be charged for the spiiits. lb? had 
to keep books Sc to render to applks. weekly 
returns, Sc applts. received the whole of the profits. 
Th<5 manag(;r wjus allowed to (iiigage Sc dismiss 
suitable barmaids. & it was liis duty to instruct 
them as to their duties. One of tJie barmaids sold 
rum in the public bar at a price above the maximum 
fixed by the Spirits (Prices Sc Description) Order, 
1919, as amended by Order No. 788 of 1919, On 
an information against applts. for selling spirits 
at a price exceeding the maximum, the magistrate 
found that applts. had sold the siiirits by their 
s(}rvant or agt*nt & wore liable for such sale under 
the order, Sc lie convicted them : — Held : the fact 
that applts. wcie not the holders of the license 
did not save them from criminal liability, Sc the 
conviction was right. — Holt Biuswery Co., Ltd. 


& Minister for Cos- 
Films, Ltd. 
29 C. L. R. 195.--AUS. 

f. Selling crude opium — For other 


than medicinal purposes .] — Where a 
drug clerk, conlniry to instructions, 
sold crude opium for other than 
medicinal purposes : — Held : the mas- 
ter could not bo convicted of the sta- 


tutory oflonco.— R. V. A. & N. (1909), 
15 O. W. R. 339 ; 16 Can. Grim. Gas. 
381.~CAN. 

g. Food df Drugs Ad — Obstrudicih 
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Sect, 4 . — Criminal liability: Snb-sect, 3. Sect. 5: 
Sub-sects. 1, 2, 3, 4<fe5,^.1 


V. Thompson (1020), 123 L. T. 50 ; S I ,7. i\ 127 ; 
36 T. L. B. 519 ; 18 L. (i. 11. 401, \).V. 

See, further, Intoxicjatino Liquoh, A'ol. XXX., 
pp. 77, 78, 80, Noh. 008-010, 088-090; (1 AMINO 
& Wagering, Vol. XXV., pp. 430, 431, Nos. 301- 
304. 

1195. OlTences in relation to animals — Ill- 
treatment — Prevention of cruelty to Animals Act, 
1849 (c. 92).] — In a colliery cei-tain horses were 
worked while suffering from raw wounds. T. was 
an owner, & S. was the certificated manager, but 
neither was proved io be present or to have any 
notice or knowledge of the state of tliti horses : — 
Held : the justices wcth' wrong in convicting S. of 
ill-treating the hoi-ses under above Act, s. 2, merely 
because he was c<^^ti^icated manager, & some 
knowledge of the matter was an essential ingredient 
of that offence. — S mall v. Warr (1882), 47 .T. J\ 
20, D. C. 

.] — See, also, Animals, Vol. II., i)p. 299, 

302, Nos. 687, 705. 

1196. Neglect to place lights on tramway engine 
— Board of Trade regulation under local bye-law.]— 

A tramway co. werci convicted btifore justices 
of tile breach of a regulation of the Board of 
Trade, made under a local Act, relative to lamps 
being placed and lighted in a conspicuous po.sition 
on the front of a tramway engine; — Held: the 
regulation was not invalid as a reg dation, & 
its subject matter net*d not have be(*n dealt with 
by a bye-law ; the offence bidng st-ated in the 
words of tlic regulation was sufficiently disscribcd, 
& the CO. W(‘re resiionsible for tlie personal neglect 
of their origin driver. — S t. Helen’s District 
Tramways Co. r. Wood (1891), 00 L. J. M. C. 
141 ; 6() J. 1*. 70, 1). (\ ; subsequent proveedim/s, 
56 J. P.71, 1).(\ 


1197. Grogging spirit- -Finance Act, 1898 (c. 10), 
s. 4.]— B. V. Miiofoud (1900), 44 Sol. ,To. 409. 

1198. Allowing young person near machinery' - 
Factory & Workshop Act, 1895 (c. 37), s. 9.]- 
A young person who was emiiloycd in a factory 
by a person in charge of a self-acting machine, 
was ordered by the person in eliargii of the machine 
1-0 clean a pail) of tlie machine, &- for this jnirpose 
the boy was obliged to go into the space between 
the fixed A traversing portions of the machine, 
When the order was given tlie machine was iirojierly 
stopped ; but wliilo the boy was still in this sjiacc! 
the pei*son in charge of the machine, thinking the 
boy was clear of the space, started the machine, 
whereby tlie hoy n ceivi'd injuries from whicli he 
died; — Held: as the person in starting the 
maclnne was acting under iJie belief that the boy 
was clear of the simcc, the boy was not allowed 
by liim t-o he in the prohibited space at the time 
of the accidi nt, witliin the meaning of above Act, 
sub-sects. 2, 3, & the employeiB, the occupiers of 
the factor^', were not liable in consequence thereof 
to a fine under Factory & \\ orkshop Act, 1878 
(c. 16), s. 83, though such occupiers would have 
been liable for an allow^ance by theii* servant. — 
Crabtree v . Fern Spinning Co., Ltd. (1901). 

loV ; 18 

C. 0. 82, D. C. 

1199. Possession of false measures — Weights & 
Measwes Act, 1878 (c. 49), s. 25.]-Applts. 
owned oil depots, from which a number of tonk- 

W’ero si'nt out in charge of drivers, each 


driver being supplied with two five-gallon measures 
for the purpose of measuring oil sold & delivered 
to applts.* customers from the tankw^aggon. 

At all the depots an engineer was employed to 
examine all measures used by the tankw^aggon 
drivei-s, & if a measure was found in any way 
faulty or unjust, its use was at once discontinued, 
it was put into a separate part of applts.* premises, 
& a new measure without any defects issued in its 
place . I n the ordinary course of business measures 
withdrawn from use were attended to & their 
faults or defects rectified. On Mar. 15, 1907, two 
measurf^s were supplied to one of applts.* drivers 
hir use during that day. Each measure was 
examined by applts.’ engineer & found to be 
absolutely correct. Measuros set aside for repair 
w'ero acc(‘ssible to the driver. Kesp., an inspector 
of weights & measures, found the driver in 
Bermondsey on that day in charge of a tankwaggon 
belonging to applts. containing oil, & liaving in 
liis possession two five-gallon measures, one of 
which was correct, but the other was founil to have 
in the angle formed by the side & bottom thereof, 
& at the bottom of the measure itself, a quantity 
of soap, the effect of which was to render it false 
& unjust to the extent of three & a half pints. 
The unjust measure belonged to applts. One 
of the correct measures supplied by applts. to the 
driver on the morning of Mar. 15, 1907, could not 
be traced. The quantity of oil contained in the 
tankwaggon was measured &, booked out against 
the driver every morning, & similarly checked on 
his return in the evening of the same day ; & 
the driver did not, cither on Mar. 15, 1907, or any 
previous day, bring back in liis tankwaggon more 
oil tlian liis deliveries during the day accounted 
for. It was mit proved that applts. were cognisant 
of the driver’s conduct, or that they gave their 
sanction or approval to the use by him of the 
unjust measure. 

On an information proferred by rosp. against 
a]»plts. for that they on Mar. 15, 1907, did, whilst 
hawking oil from a van in Bermondsey, unlawfully 
have in their possession for use for trade a false 
or unjust measure contrary to above sc^ct. : — 
Held : the ct. was at liberty so far to apply the 
principle which is well settled in reference to civil 
liability for torts, tliat an employer is not liable 
for fraudulent acts of his servant when committed 
not in the interest of the emi)loyer, but for the 
individual purposes of profit of the fraudulent 
servant, as to say that as the fraudulent driver 
had the fi'audulent measure in his own physical 
liossession for his own fraudulent purposes as 
distinguished from the interests of his employers, 
liis possession must be deemed to be his own 
possession, not the possession of his employers, 
&, therefore, the offence with which applts. were 
charged had not been made out. — ^Anglo-Ameri- 
can Oil Co., I/td. v. Manning, [1908] 1 K, B. 
536 ; 77 L. J. K. B. 205 ; 98 L. T. 570 ; 72 J. P. 
35 ; 24 T. L. B. 215 ; 6 L. G. B. 299, D. C. • 

Annotation: — ^Expld. ft Difltd. Buckingham v. Duck (1918), 

120 L. T. 84. 

1200. Failure of shop assistant to take half 
holiday — Shops Act, 1912 (c. 3).] — The owners of a 
bookstall, who were alleged to be the occupiers 
of a shop within the meaning of above Act, had 
given notice to the clerk in charge of the bookstall 
requiring him to take his wccldy lialf holiday & 
had, so far as they were able, insisted upon his 


of Taylor v. Nixon, [1910J 

2 J. n. 94.—IR. 

h- Adnlierated milk.^ — Wiisox 


V. Fleming (1913), 51 Sc. L. R. 72. 
—SCOT. 

k. nVrd« Agricultnrcd Seeds 


{Ireland) Act, 1909 — False name A? 
address Agriculturb & Tech- 

nical iNSTRucmoN Department ». 
Burke, 110161 2 I. R. 128.— IR. 
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taking it. They had in pursuance of above Act, 
sect. 1 (2), fixed & specified by notice in the 
bookstall in the prescribed form a cci-tain day of 
the week on which the clerk was not employed 
after 1.30 p.m. It made no pecuniary difference 
to him whether he took the weekly half holiday 
or not. In a certain week in disobedience to his 
orders he took no weekly half holiday & persisted 
in working in the bookstall after 1.30 p.m. on the 
day specified. On an information laid against 
the alleged occupiers : — Held : assuming the 
bookstall to be a shop, then an offence had been 
committed under above Act, sect. 1 (2), & the 
proper course for the occupiers was to lay an 
information against the clerk & bring him before 
the ct. under above Act, sect. 34 (3). — Ward v. 
Smith (W. H.) & Son, L1013J 3 K. B. 154 ; 82 
L. J. K. B. 041 ; 109 L. T. 439 ; 77 J. P. 370 ; 
29 T. L. R. 530 ; 11 L. G. R. 741 ; 23 Cox, C. C. 
562, 1). C. 

Annoiatitms: — Refd. George v. James (1913), 78 J. P. 15G ; 

L. C. C. V. Wettman, 119221 1 K. B. 153. Mentd. Melluish 

V. L. C. C. (1914), 12 L. G. It. 1080. 


1201. Taking water without permit —Breach of 
Water Works Clauses Act, 1847 (c. 17), s. 59.] — 

Applt.’s servant, who was driving a steam wagon 
belonging to applt., drew water for the wagon 
in the course of his employment from a street 
hydrant communicating with a water-main be- 
longing to a city corpn., who were the undcaiakers 
under above Act, which was in force in the city. 
Applt., who was a can*ier, had not agre(id k) b(i 
supplied with water by the undertakci*s, whose 
inactice was to grant annual peimits to take waku* 
for st^am wagons on payment, eacli permit being 
attached to a particular wagon & being available 
for ;iny employee of the owner of the wagon. 
Applt. was summoned for unlawfully taking wakr 
for the wagon, contrary to above sect. The 
justices convicted applt. on the ground that he 
was liable for the act of his servant : — Held : as 
the act of applt.’s servant was done within the 
scope of the servant’s employment, applt. was 
criminally liable under above sect, in respect 
thereof. — Burns v, Sciiolfield (1922), 128 B. T. 
382 ; 87 J. P. 54 ; 21 L. G.' R. 39 ; 27 Cox, C. C. 
378, I). C. 


1202. Breach of road vehicle regulations — 
Carrying unauthorised number.] — A motor car 
belonging to resps., who wen^ the holders of a 
lirnikd trade licence in respect of it, was driven 
on a public road by one of their servants, & more 
than two persons were in the car in fuldition to 
the driver, this being without the knowledge, & 
contrary to the express orders, of resps., who had 
taken all reasonable precautions to prevent a 
contravention of Road Vehicles (Trade Licences) 
Regulations, 1922 : — Held : mens rea was not an 
essential ingredient of the offence in respect of a 
contravention of the Regulations, & resps. were 
the penalty imposed by Roads Act, 1920 
J®' ^2), s. 12. — Griffiths v. Studebakebs, J/td., 
11924] 1 K. B. 102 ; 03 L. J. K. B. 50 ; 130 L. T. 
215 ; 87 J. P. 199 ; 40 T. L. R. 26 ; 68 Sol. Jo. 
116 ; 21 L. O. R. 796 ; 27 Cox, C. C. 565, D. C. 

Breach of Food & Drugs Act, 1876 (c. 63).]— 
See Pood & Drugs, Vol. XXV., pp. 81, 82, 92, 
134, 135, 136, Nos. 102-108, 172, 173, 532, 541, 


Sect. 5.— EXEMPTIONS FROM LIABILITY. 

Sub-sect. 1. — The Crown and Crown Servants. 

See Agency, Vol. I., pp. 654 et aeq . ; Constitu- 
tional Law, Vol. XI., pp. 623 et aeq . ; Public 


Sub-sect. 2. — Pilots. 
See SiUPPiN(», 


Sub-sect. 3. — Public Autiiorttifs. 
See Public Authorities. 


Sub-sect. 4. — ’Frade Unions. 

See Trade Disputes Act, D)00 (c. 47), s. 4 (1) ; 
Trade & Tkadk Unions. 


S iTB - sect. 5 . — Thu st ees . 

A, J*uhUc Trusts. 

See Public Authorttieh. 

1203. Whether liable — Trustees acting gratui- 
tously.] — An action on tlie case will not lie against 
comi«. appointed under Acts of Parliament, who 
act gratuitously for the benefit of the x)ublic, for 
injuries occasioned by the n(‘glect of workmen in 
their employ ; nor where by local Acts, actions 
against such comrs. are directed to be brought 
against their clerk, will such action lie against 
him, he not being pei*sonally a party to the cause 
of such injury. The remedy of the party injured 
is against the agents by whose negligence the 
injury was occasioned. Thus in an action against 
the clerks of the comrs. acting under a local Act 
for paving lighting the town of Birmingham, & 
their surveyor & workmen the (;t. permitt/cd a 
vc^rdict found for iiltfs., to si^and against two of 
defts. ; but held clearly that it could not be 
sustained against the chuks of the comi*s. — Hall 
V. Smith (1824), 2 Bing. 156 ; 9 Moore, 0. P. 226 ; 
2 L. J. O. 8. C. P. 113 ; 130 H. R. 205. 

Annotations: — Apld. llumplinTS v. Mrars (1827), 1 Man. & 

Hy. K. B. 187. Apprvd. Duncan v. Findlatcr (1839), 6 
(*l. & Fin. 894. Distd. Scott v. MaiichcHtcr (’oriui. (1857), 

2 11. & N. 204. Apld. liolliday v. St. Leonard Shoreditch 
Vestry (18G1), 11 C. JL N. S. 192 ; C(m^ v. Wise (18C1), 5 
H. & S. 440. Gonsd. Mt'rsey Dock Trustees v. Gibbs 
(18GG), L. U. IH. L. 93. 

1204. .] — Public bodies bound to 

discharge a public duty without reward ^ without 
funds, are lesponsiblo for the negligence of those 
whom they employ. — Coe v. Wise (1866), L. R. 
1 Q. B. 711 ; 7 B. & S. 831 ; 37 L. .L Q. B. 262 ; 
14 L. T. 891 ; 30 J. P. 484 ; 14 VV. R. 865, Ex. 
Cli. ; revsg. (1864), 5 B. & S. 440. 

AmwtfUions : Consd. Mei-sey Dock Tnistei'S v. Gibbs, 
Mersey Dock TrusLu's v. I’l'iihallow (186G), ]j. It. 1 H. L. 
93. Apld. Worral WatiTworks (Jo. i>. Lloyd (18GG), L. It. 
1 C. P. 7 19. Refd. Wilson v. Halifax Corpn. (18G8), L. Jt. 

3 Exch. 114.; Tozelaud v. West Ham Union Grdns., [1907] 
1 K. B. 920 ; Boynton v. Anebolmc Draiiiat?e & Navigation 
Comrs., [1921] 2 K. B. 213. Mentd. HarrlHon v. G. N. By. 
(I8C4), 3 H. & C. 231 ; Birch v. St. Marylebone Vestry 
(18G9), 20 L. T. G97 ; Holbom Union (^rdns. v. St. Leonard 
Shoreditch VcstiT (1870), 2 Q. B. D. 145 ; Biver Wear 
Comrs. V. Adamson (1877), 37 L. T. 543 ; Colley v. 
h. & N. W. By. & O. W. By. (1880), 42 L. T. 807 ; Gibraltar 
Lanitary Comrs. v. Urllla (1890), 15 App. Cas. 400 ; 
Jersey v. Uxbridge IL S. A., [1891] 3 Ch. 183 ; Liebig’s 
Extract of Meat Co. v. Mersey Docks & Harbour Board & 
Nelson, [1918] 2 K. B. 381. 

1205. .] — A vestry elected under Metro- 

polis Management Act, 1855 (c. 120), which 
requires such vestry to execute the office of sur- 
veyor of liighways within its parish, is not re- 
s|)onsiblc for an, injury occasioned to a passenger 
by the negligence of workmen employed by the 
surveyor of such vestry in paving a street in such 
parish, when the vestry has not given any direction 
for doing the work. — Holliday v. St. Leonard, 
Shoreditch Vestry (1861), 11 C. B. N. S. 192 ; 
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Mastek and Servant. 


Sect. 6 . — Exemptions from liabilUy: Sub-sect. 5, A. 

& B. ; suh-sect. 0. Sect. B ; Sub-sects. 1 <& 2, A .] 

30 L, J. C. V. 3oT; 4 L. T. 400 ; 20 J. P. 

8 Jur. N. S. 79 ; 9 W. It. 094 ; U2 E. JJ. 709. 

Annotations AM. Coo r. Wino (ISfil), /» Ji. & y. 410. 
Overd. Mereoy Dock TniKt(M‘H r. (iibhH, Mereoy Dock 
Trufitees, Pcnhollow (186G). Ij. It. 1 H. L. O.'J. N.F. i^ore- 
man v. Canterbury Coriui. (1871), L. Jl. 0 Q. B. 214. 
B6ld* Browulow r. Metropolitan lloanl of Works & Aircl 
(1864), 16 C. B. N. S. 546 ; Ohrby v. Hyde Conirs. (1861). .5 
B. & S. 743 ; Illllj’-or v. .^t. Bartholoniew’H Bospitiil, 
[1009] 2 K. B. 820. 

1206. .] — IMkksey Docks Tkustkks 

V . Gibbs, Merkky Docks TitusTEEs v , 1*p:nuai.i.o\v, 

No. 1231, 7>os^. 

1207. Act complained of not In breach 

of duty Imposed.] — Defis. were an unpaid body of 
tnislees created by statute conservators of Die 
lx?e, an ancient navigable river, & were “autliorised 
& einpowertjd from time to time at their discrotion 
to cltuinse, scour, deepen, enlarge or straighten the 
channel or course of the said river, & also to set 
out, open, make maintain ” ceHain new cuts 
or canals ther<;inafter speciliod, to communical-t* 
with thci riv(‘i to be used for the navigation, “ &> 
also to rcmov(‘ all obstructions & imjM'diments 
whatso(^\4T to the said navigation.” Defts. wtre 
also by stat.ut(‘ emj)ow(‘r(*d to levy r.ates or tolls 
for the use of certain hjcks k artificial cuts, but 
wore exprossly forbidden to receive any toll in 
respect of such part of the navigation as was 
between Dow Crook Old Ford Joc' , which i)aii 
of the nr.vigation was an ancient highway, & was 
by stiitute dcchii*ed to be for ever fre(‘. from toll. 
Pltfs.’ barge, while* navigating a part of the river 
between Dow Ci‘(*ek Old Ford Lock, struck upon 
one of several submerged idles A: was injured. 
l*ltfs. having brouglit an action for damages, the 
jury found that the* piles wero <langerous ; that 
d(*fts. ought to have been aware? of tlie dangc*r, 
& hiwl neglected their duty;— i/c/d; the action 
could not be maintained, since defts. wero unpaid 
trustees ap])oinU*d for public purposes in aid of 
the common law right of navigating an ancient 
highway. At the duty of removing obstruc- 
tions impos(?d by the statute was discretionary At 
nt)t compulsory. — Forbes v. Lei: Fonservancy 
Board (1871)), 4 Fx. 1). 110 ; 48 Ji. .1. Q. B. 402 ; 
27 W. JL 088. 


A 7i^uiiaUon s :~Reld. Boyiiloii r. Aiicbolino JiruiiiaBo & 

Naviffalion (Joini-s., 11921) 2 K. B. 21.‘i. Mentd. Tbr 

BmIiiiKt4Jii (1895), 72 L. T. 692. 

1208. Trustees having no knowledge of 

wrongful act.]— By a local Act ceitain trustees were 
ap))ointed for carrying out the Act. Tlu? trustet?8 
acted gratuitously ; the* property in the harbour 
was vestt'd in tliem, At they were empowered to 
elect a liarbour luasttu*, At other ollicors At s(*rvants 
connected with the harbour, with j)ower also to 
discharge them. The harbour master was em- 
powered to direct the situation in which a vessel 
(*ntering tlu* liarbour was to be moored. Tlie 
trust(*eB were also c?mi)owered to make by’e-laws 
as to the management of the liarbour, & to impose 
tonnage* rates upon vessels using it, At borrow 
money on siteh rates, At Uy apply the proceeds in 
payment of Uic inteiest of the money bonowed, 
& of tlie costs At expenses attending the carrying 
into execution tlu* purposes of the Act connected 
with the harbour, & also in the reduction of the 
capital bcirrowed Held : the trustees were not 
liable, either for the acta of the hai'bour master 
in directing a vessel to be moored in an improper 
place, wherf?by it received damage, or, for an 
injury occ^ioned to a vessel by an accumulation 
of rubbish m the h^bour.— Metcalfe v. Hether- 


INOTON (1855), 11 Exch. 257 ; 24 L. J. Ex. 314 ; 
3 L. T. 448. 

Annotaiiims .— Dbtd. Ohrby v. Ilydo Conira. 0864), 5 B. & S. 

743. Con^. Merney Dock Trustoes v. Gibbs. Mersey Dock 

Trustees v, T*cfihallow (1860), L. It. 1 H. L. 93. Befd. 

Whitchoiise i>. Fellowes (1861). 10 C. B. N. S. 705 ; Brown- 

low V. Mj'tropolitan Board of Works & Aird (1863), 13 

C. B. N. 8. 708 ; Uortnall v. Itydo Comrs. (1863), 4 B. & 8. 

361. 

1209. •] — A local Act for better 

preserving the harbour of Maryport, & for lighting 
& otherwise improving the townshi]) of Maryport, 
sect. 7, appoints trustees to carry the Act into 
execution. By sect. 21, they may elect a harbour 
master, who, by sect. 47, may direct any 
having the command of any vessel entering into 
or being within the harbour to anchor As place the 
same in such situation within the harbour as he 
shall direct. After the ))assing <)f the Act some 
coals wc?re shot into a berth in the harbour whi(di 
rendered it dangerous. The trustt*es at a board 
Tn(*(?ting having liad notice* of the? state of the berth, 
gave directions to tlieir clerk to have tlie coals 
r(*moved, At the coals were accordingly partly, 
but not sufficiently removed at their expense. 
Aft(?r this, the liarbour master, without the know- 
ledge of the trustees, direct<*d pltf. to place his 
vc?ss(d in the boi*tl). lie did so, At the vessel while 
lying til ere sustained damage* in consequence of 
tile berth being unsafe. The harbour master 
kn(‘W that the berth had been unsafe, & what had 
been done to it, but neitber lie nor the trustees 
knew that tlu? berl>h conl/inued unsafe when he 
directed pltf. Id place liis vessel in it. — Held : 
there was no (?videnc<? to warrant a verdict against 
the trustc?es. — M etcalfe v , IIetherinoton (181)0), 
5 IJ. & N. 719 ; 2 L. T. 800 ; 24 J. P. 788 ; S 
W. B. 475 ; 157 E. K. 1307, Ex. Oh. 

Annotations : — Consd. ^lorsoy J)(»ck Trustees v. Gibbs, 

Mcjixct Dock Trustoi's v. Ponhallow (1866), L. U. 1 H. L. 

93. Refd. JBick V. WilliaiTis (1 858). 3 H. & N. 308. 

1210. .] — Mersey Docks Trustees 

V, Gibbs, Mersey Docks Trustees v. Peniialt.ow, 
No. 12tU , posL 


H, Priuale Trusts, 

See, generally. Trusts Ac Trustees. 

1211. Liability of trustee — For felonious acts of 
servant -Trustee for remuneration.] — A trustee 
for remuneration is not;, in the absence of negligence 
on his part, liable for losses of the trust property 
sustained through the felonious acts of his servant, 
but is, in this rc?8pc?ct, upon the same footing as 
an impaid trustee. 

Deft., who was the paid trustee of a creditors* 
trust deed, employc?d It. to manage Ac deal witli 
part of the tnist property. Tlie employment of 
L. was justifiable, Ac deft, was not guilty of any 
negligence in the matter, but certain chattels 
comprised in the trust estate having been stolen 
by L., Ac their value having thus been lost, it was 
sought to make deft, liable : — Held : no liability 
attached to deft. — Jobson v. Palmer, [1893] 
1 Ch. 71 ; 02 L. J. Ch. 180 ; 07 L. T. 797%; 41 
W. K. 204 ; 9 T. L. li. 100 ; 3 ll. 173. 

Annotation : — Mentd. Shc?phcrd v. Harris. [1905] 2 Ch. 310. 

1212. In contract — Servant acting with 

authority.] — Where trustees who are carrying on 
a business permit one of their number to go into 
the market Ac purcliase the goods requirod for 
cairying on the business, the trustee who is armed 
with authority to purchase the goods for the 
purpose of cari*ying on the business is also armed 
with authority to pledge the credit of the other 
trustees for that purpose. 

Defts., mother Ac son, as trustees under a will, 
were joint owners of a business which, by the trusts 
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of the will, was carried on by the mother as agent 
for the trustees. The mother employed the son to 
purchase goods for the purposes of the business, 
which were paid for by the son, at the time of 
purchase by clieques bearing the signatures of 
the mother & son as drawers. In an action for 
the price of goods sold & delivered by a person 
who on previous occasions had received these 
cheques in payment ; — Held : there was evidence 
that the son was held out by the mother as having 
authority to pledge their joint credit. — ^B razieb 
V, Camp (1894), m L. J. Q. B. 257 ; 9 R. 852, 
0. A. 

1213. Right of indemnity out of estate.] — A 

trustee in tlie due execution df his trust directed 
the bailiff employed on the settled estate to have 
certain trees felled. . . . The bailiff ordertid the 
woodcutters usually employed on the estate to 
fell the trees. In doing so they allowed a bough 
to fall on a passer by, who brought an Jiction 
against the trustee & recovered heavy damages : — 
Held : tlie trustee was entitled to indenmity out 
of thc! trust estates — B enett v, Wyndham (1802), 
4 De G. ¥. & J. 259 ; 15 E. R. 1183, L. .TJ. 
Annofations : — FoUd. lie Rayboiild, Eaybould v. 'rTiriicr, 

|1!H)0] ] Ch. 199. Mentd. JIte Allan, Havelock r. Havelock 

(18«1), 17 Cb. D. 807 ; 7te Tyrtill, TyroU v. Woodbouse 

(]9()0). 82 L. T. 075. 

1214. Right of party injured to be paid direct 
out of trust estate — Subrogated to rights of trustee.] 

- -''J'rustt»e cairied on his estator’s (lolliery business, 
& in so doing let down tlie surface of tlie land & 
injured the buildings of an adjoining owner, who 
recovered damages against the ti*ustoe jiersonally 
for £1,092, & costs. The adjoining owner then 
claimed to be entitled to be paid direct out of 
t^estator’s estate the {imount so recovered : - 
Held : as the injury had been occasioned by the 
trustee in tlie reasonable management working 
of his testatoi ’s estate, he was entitled to be 
indcninhied out of the assets, &, consefiucntly, 
the adjoining owner was entitled to stand in the 
place of the trustee & to claim the benefit of this 
right to indemnity so as to obtain payment of 
the damages & costs so Recovered direct out of 
testator’s estate. — Re Rayboujj>, Raybouij) v. 
'riTRNEH, 11900] 1 Ch. J99 ; 09 L. J. Ch. 240 ; 82 
li. T. 40 ; 48 W. R. 301. 

Ann.oUiiitm : — Mentd. lie I'yrell, TyrcU r. Weodboiisc (1900), 

82 T. C75. 


Sub-sect. (5. ■ Selection op Servants 
Restricted. 

1215. Master prohibited from doing the work 
hiniself.] — The owner of a barge on the Thames 
IS liable for injury done by it, although by 7 <te 8 
Ceo. 4, c. Ixxv, vessels must be navigated by 
freemen or apprentices to freemen, & the owner, 
pot being liimself a freemen or apprentice, had 
intrusted the navigation of his vessel to a person 
qualified under the Act. — Martin v. Temperlby 


(1843), 4 Q. B. 298 ; 3 Gal. & Dav. 407 ; 12 L. J. 
Q. B. 129 ; 7 J. P. 145 ; 7 Jur. 160 ; 114 E. R. 
912. 

AnTMtaiions : — Refd. The Edun (184G), 2 Win. Hub. 442 ; 
Turnbull V. Wieland (1916), 33 T. L. U. 143. Mentd. 
Wllmcrsoii v. Lynn & Hamburg S.8. Clo. (1913), 109 L. T. 
.53. 


Sect. 0.— ACTS OF CONTRACTORS AND 
THEIR SERVANTS. 

Sub-sect. 1. — In General. 

Factors determining relationship.] — See, gene- 
rally, Part. I,, Sect. 2, ante. 

Whether relationship of master & servant con- 
stituted —Between servant of contractor & master.] 
- See Part I., Sect. 2, sub-sect. 1 , B., ante, 

Comparison with relationship of master & 

servant.] — See Part 1., Sect. 3, sub-sect. 4, ante. 


Sun-sECT. 2 . — Liability op Employer. 
A . General Rule, 


1216. Employer not liable.] — Where bricklayers, 
cmploycHl by Comrs. of Sewers to repair a public 
sewer, porfomi the work in such a manner as to 
occasion a damage to a neighbouring house : — 
Held : the bricklayers are liable to an action 
tlioiigh the work itself appears to be performed in a 
skilful manner. — Jones v. Bird (1822), 5 B. k, Aid. 
837 ; 1 Dow. A Ry. K. B. 497 ; 100 E. R. 1307. 


Anmttaliona -Consd. Hall r. Smith (1824), 2 Bing. 150; 
Mersey Docks & Harbour Boawl Tmsleos v. Oibbs, Mersey 
Docks & Harbour Board Trustees v, Pcuhaliosv (I860), 
L. It. 1 H, L. 93. Refd. Boulton v. Crowthcr (1824), 2 
B. & C. 703 ; SUintou r. Woolrj'ch, Ktainten v. Metro- 
politan Boiiril of Works & Lcwlsiiom Disfrbjt Board of 
Works (18.57), 23 Boav. 225 ; Wbito v. Polo (1888), 58 
L. T. 710. Mentd. Pari ridge v. Scott (1838), 3 M. & W. 
220 ; IL r. Eastern Coimties lly. (1841), 2 Ry. & Can. 
Cas. 73r» ; Martins v. Upeber (1842), 3 Q. B. 0(52 ; Wilkin- 
son V. Cray (1844), 2 L. T. O. S. 318 ; Smith v. West 
Derby L. B. (1878), 3 C. 1\ D. 423. 

1217. .] — Wlierc deft., a builder, contracted 

to make certain tilterations in a clubhouse, togetlier 
with necessary gas fittings employed a gas 
Jitter for tlie latter jiurpose under a sub-contract ; 

during the progress of the work, the gas, tlirough 
the negligence of the gas litter, exploded, & injured 
pltf., a servant in the clubhouse ; — Held : no 
action for the injury could be maintained against 
deft, for the negligence of the gas fitter, he being a 
sub-contractor, & not the servant of deft. — 
Rapson V, CuBiTT (1842), 9 M. & W. 710 ; 11 
L. J. Ex. 271 ; 0 Jur. 600 ; 152 E. R. 301 ; 
previous 2 )roce€dings (1841), Car. & M. 64, N. P. 

Annoiaiions : — Expld. Allen v. Hayward (1845), 7 Q. B. 
900. Distd. Maohu v. L. & S. W. Ry. (1848), 2 Exch 
415. Ezpld. Parry v. Smilb (1879), 4 O. P. D. 325. 
Consd. Padbury tJ, Holliday & Greenwood (1912), 28 
T. L. n. 494. Refd. Reedie v, L, & N. W. Ry., Hobbit tJ. 
L. & N, W. Ry. (1849), 4 Exch. 244 ; Overton v. Freeman 
(1852), 11 O. B. 807 ; Hardakor v. Idle District Council, 
11890] 1 Q. B. 336 ; J*orforming Right Soo. v. Mitchell & 
Booker (Palais de Danse), [1924] 1 K. B. 762. 


part IX. SECT. 6, SUB-SECT. 2.— A 

not liable,] — A rail 
responsible for damage 
negllgoneo of sut 
making the road, wher 
uUfi. occasioned by aali 

doing acts which the: 
Lwiu not required by their oontrac 

<1855). 4 O. P. 449.— CAN. 

r — ^To sustain an aotioi 

employer for damage 
in the i>erformance of < 
coSfiJSJ’ ^ shown that thi 

^he authorised agent o 
ne parties sought to bo chaigod, o 


at all events that they subsequently 
ratmed or adopted the work as their 
own. — Carroll v. Ply^itton Corpn. 
(1800), 9 C. P. 345.— CAN. 

1216 iii. ^.1 — Crr r OF Halifax 0 . 

Lordly (1892), 20 S. C. R. 505.— CAN, 


1216 Iv. Patton v. Alberta 

Railway Sc Coal Co. (1897), 2 Terr. 
L. R. 438.— CAN. 

1216 V. .] — Edmonton Vinkoar 

Co. V. Friedrichs (1913), 23 W. L. R. 
572 ; 3 W. W. R. 1043 ; 5 Alta. L. R. 
400 ; 9 D. L. R. 445.— CAN. 

1216 vi. ,] — Deft, hired a horse 

Sc waggon from a livery man. who also 


supplied the driver. The driver, who 
sat alongside deft. *8 fortran, was 
directed by the latter when to stop 
Sc drive on ; tho driver also assisted 
in the work the waggon was doing, 
under the foreman’s orders. Tho 
llvenrman paid the driver’s wages. 
Pltf. suffered damage by reason of the 
recUosB driving of the waggon : — 
TIdd ; deft, was not liable.— Balfour 
V. Bell Telephone Co. of Canada 
(1916), 8 O. W, N. 472 ; .34 O. L. R. 
149 ; 24 D. L. R. 395.— CAN. 


1216 vll. Kerr (or Ainsltk) 

V. Leith Harbour Sc Docks Comrs., 
[1919] S. 0. 67C.-45COT. 
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Sect. 0 . — Acleof contractors and their servants: Sab- 
sect, 2, A: \ 

1218. .] — In <.h(; construction of work, II., 

tlie cont ractor, had occasion to move back a hank, 
which lie r(!-crectc(i of insufliciimt juatorials. 
Water was prematurely adiiiittcd, which sunk tlui 
bank, As went over it into pltf.’s land : — Held : 
the contract, & work done under it, were acts 
done by the comrs. for wliich they might properly 
be sued in the name of their clerk, but the injury 
having arisen from the impcrfecit construction 
of the bank, whi(;h was pai*t of the woi-k siiecilicd 
in the conti’act, the contractoi", & not th(i comrs. 
was liable for the damage. — .At.len v. ITavwaiio 
(1S45), 7 Q. Ji. IKK) ; 4 JIv. it (’an. (^as. H)t ; ir> 
L. J. Q. II. Ihl ; r> L. T. 6. S. 409 ; 10 .Tur. 92 ; 
nr> K. R. 719. 

Ammtations Refd. Hoodie r. L. & N. W. Ky . r. 

L. N. W. liy. (184!)), 4 Exch. 244 ; Jliick r. Williams 
(1858), 8 II. & N. .*108 ; Hole v. Sittingboiinio & ShcfmcKH 
hy. (1801), 0 If. & N. 488. Mcntd. Rich v. ]hwt>ci11clil 
(1847), 10 L. J. C. I'. 278; Rnnviilnw v. Mciropolituii 
Roiml of Works & Ail'd (1802), 8 Jcir. N. S. 891. 

1219. .] — A raibvay co. is not liable in 

trov(^r for posts & rails takem ^ converted by 
workmen emyiloyed in consl-ructing the railway. 

I’liese yw'rsons were servants of the contractor, 
but if they w(*re ih(» servants of the co., there was 
no adoption of their act by tlui co. You cannot 
makti the corpn. liable, unless you show an 
authority c*ith(‘r express or implied (PA'IKR, 11.).-- 
(iLovjon V. London Noimi Wkstki^n liy. ("o. 
(1S5()), 5 Lxeh. (10 ; 19 L. J. Kx. 172 ; 14 L. T. 
O. kS. 408; lo.^L. JI. 29. 

1220. .] — A. cont.ract(‘d with y)arish oflicers 

to pave a (jertain distihjt, ^ <‘nt(‘J‘ed into a sub- 
contract wit h II. under which the latt(*r was to lay 
down the paving of a street, t he matcnials being 
supplied by A. it brought to the spot in his carts. 
Pri‘paratory to the paving, the stxmes w(U‘e laid, 
by labourcM's oniploy(;d by II. on the pathway, & 
tliere loft ungueided at night, in such a manner 
as to obstruct same, 0. fell over t-licm, it broke 
his leg;- /fc/d; JI. was responsible for this 
negligence, A not A. — Overton v. Freeman 
( 1852), 1 1 (’. J{. S()7 ; 21 h. .T. V. I*. 52 ; 18 J.. T. 
O. S. 224 ; 10 Jur. 05 ; JltS F. II. 717 ; jtrcvwns 
'/)rocccdimifi (1851 ), 2 Oar. A Kii-. 49, N. 1\ 

AvmHaiions : -Distd. EIIIh ?*. HJiclUoUl (his Consiiiiicrs Co. 

^ Folld. iVuchcy r. Rowlniid (1853), 

l.{ (-. R. 182. Re!d. Sadler v. Henhusk (1855), 3 C. L. It. 
7(U) ; RIakc r. 'J’hlrst (18(53), 2 11. A'. C. 20. 

1221. .] — If one employs another to do an 

act whicli may be done in a laviful manner, &; the 
latter in doing it unnecessarily commits a juiblic 
nuisance, whereby injury results to a third person, 
the employer is not responsible. A. employed 
II. to construct a drain in a public highway ; ‘ II. 
employed C. t(» till in the earth over tlie brickwork, 

A to carry away the siiryihis ; C. in performing his 
work, left the eart h raised so much above the level 
of the road, that 1)., driving by in the dark, was 
tliert'by upset, & sustainecl injury : —//c/d ,* A. 


Sudlcr r. lleiiluck (1855), 4 E. B. 
23 ij Cousumcre Co. (1853), 

1 ^ owner of certain 

land, A:, of certain modern buildings, abutting upon 
land in the occupation of deft. Deft, contracted 
with C. to erect c(?rtam buildings upon the border 
of his, deft, s, premises, & C.’s workmen in excava- 
ting the soil shook & damaged pltf.^s buildings. 
(-'. s workmen also earned away some bricks & 


• without (left.’s sanction or authority llc/d : 
deft, was not liable for the tortious acts of the 
contriK'tor’s workmen in carrying away pltf.’s 
' materials without deft-.’s auiheuity ; A; the meic 
’ fact of the workm(*n being upon deft.’s land by 
[ his jiennission did not remler him responsible for 
' such acts of theirs. — (1 A ypord v. Niciioujs ( 1 854 ), 

, 9 Exch. 702 ; 2 C. L. II. 1000 ; 23 L. J. Ex. 205 ; 
J8 ,T. R 441; 150 E. II. 301 ; siib nom, NiraoiJiS 
V, Gayfoud, Saund. & M. 30 ; 23 L. T. O. S. 90 ; 
2 W. It. 453. 

Annotations : — Refd> Clothier v. Webster (1802), 12 C. B. 

N. S. 790. Mentd. DaJton v. Angus (1881), 6 App. Cus. 

740. 

1223. .] — Creed v. Rigby (1854), 23 L. T. 

O. S. 97 ; imivloua ■proceedings, 22 L. T. O. S. 
202. 

1224. .] — The master of a ship, chartered 

by the owner Ui another person by a charterparty 
containing a stix>ulation that the stevedore should 
b(i appointed by the charterer, used by the 
charterers as a general ship, is not, in the absence 
of personal contract or negligence, liable to a person 
delivering goods on board to be carried, for injury 
done to the goods by the negligence of the steve- 
dore. 

The ship Gundreda was chartered by the owner 
to G. for a cargo from Jjondon to Port Louis & 
back. The cargo was to be taken in at the 
(charterer’s expense. The stevedore for outward 
cargo was to be appoint(‘d by the charterer, but 
t o bo paid by ik> act under the orders of the captain. 
L. was appointed stevedore by 0., & went on 
board for the purpose of loading the vessel. The 
mate was in charge of the vessel. Neither mast er 
nor crew was on boai’d, & the master gave no orders 
to the stevedore. R. &; S. delivered alongside 
some sugar evaporating pans to be carried. 
Injury was done to the goods through the 
negligence of the stevedore : — lleM : in the absence 
of any contract between the owner of the goods 
& th(i master, & of any interference by him, the 
master was not liable for thcc act of the st evedore. — 
IILAIKIE V. Htembridge (1859), 0 C. R. N. 8. 894 ; 

5 .liir. N. 8. 1128; 141 E. It. 703 ; sub nom. 
ilLAKiE V. Stembridge, 28 li. .T. P. 329 ; 33 
L. T. O. 8. 345 ; 8 W. JI. 24 ; affd. sub nom. 
ilLAKIE V. 8TEMBRTDaE (1800), 29 L. J. C. J*. 
212, Ex. Ch. 

AnnoUtiiom ; — Consd. 'riit* Storm (^uccii, DunysHon v. I^TacRo 
(1860), 3 Ij. T. 25 ; Tho Oathurino ChaliucrK (1874), 32 
L. T. 84 7. Refd. Rohc*rlH r. Sliaw (18(53), 4 B. & S. 44 ; 
Suncleniaii v. Sciur (18(5(5), L. R. 2 Q. B. 8(5; Britiwh 
Golutnliia & VaiiPouvor’H iKland Spar, Ijiiiubcr & Saw 
Mill Co. r. Noltleship (1868), 37 L. J. C. P. 235. Mentd. 
Surk r. Ford (1862), 13 O. B. N. S. 90 ; Ohrloll v. Briscall. 
Tho Hcleno (18(5(5). L. R. 1 P. C. 231. 

1225. .] — Pk’kard V. 8MiTir, No. 1204, post. 

1226. .] — Where a person employs another 

to do a lawful act, it must be presumed, in the 
abs(»nce of evidence to the contrary, that he 
(employs him to do it in a careful & proper manner ; 

6 unless the relation of master & servant exists 
l)(‘tween them, the emiiloyer is not rcsponsible^for 
the n(?gligent manner in which the act is done. 

^Hiercfore, where pltf. & deft, were owners of 
adjoining ancient houses, & an architect employed 
by deft, to superintend the repairs of his house, 
having considered it necessary to pull down & 
rebuild the front wall, agreed witli a contractor to 
do the work for an estimated price, ^ the workmen 
of the contractor in pulling down the wall removed 
a brest-summer which was inserted in the party 
wall between deft.’s & pltf.’s house, without taking 
any precautions by shoring or otherwise, in conse- 
quence of which the front wall of pltf.’s house fell : 


nHw.i Ti • ^ away some bricks & —Held: there was no evidence for the jury of any 

« Is belonging to pltf. s buildings, but liability on the nart of deft. — IIutt.fr v. TTtjxtfu 
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(18«2), 7 U. & N. 826 ; 31 L. J. Ex. 214 ; 10 W. R. 
214 ; 168 E. B. 702. 

Annotalions : — GoxiSd* Daltou v, Antnis (1881), 6 App. Cua. 

740. Dbtd. Hughes V. Pei'cival (1883). 8 App. Cas. 443. 

Refd« Lemaitro v. Davis (1881), 10 Ch. D. 281 ; Klddlo 

V. Lovett (1885), 16 Q. IJ. D. 005 ; Haiilakijr v. Idle 

District Council, I1896J 1 Q. B. 335. Mentd. Lawrence 

V. Jenkins (1873), L. II. 8 Q. B. 274. 

1227. .] — Declaration, that defts. were 

possessed of a shoot & were discharging sulphur ; 
that pltf. was lawfully receiving the sulphur into 
a lighter, & that- defts. by tlieir servants, negli- 
gently managed their shoot that the same fell 
upon pltf. while he was in the lighter & injured 
him. The action was against the lessees of the 
Victoria Docks, who admitted Hhat they were the 
})roper parties to be sued in respect of claims arising 
in t he working of the docks. 

A ship was being discharged of a cargo of sulphur, 
which was received into light-cus of pltf. through 
the “ shoot ” referred to, w'hicli was erected by 
tJje men who actually did the work. Defts. 
were paid by the mt;rchant for discharging his 
ship ; & the case for pltf. was, that it was to be 
inferred from this fac*.t that the men who did the 
work Ai erected the “ shoot ” were) in the employ 
of defts. this was not a legithnate 

inference, whether of law or fa(;t ; & the above 
fact was not sufficient evidence to support it, for 
the work might have been done by th<? men under 
some sub-contract. — ^Woodward v , Peto (1802), 

0 F. & F. 880. 

AnnoUtfUm : — Reid. Innocxiiit v. Peto (1864), 4 F. & F. 8. 

1228. .] — A contractor was employed to 

make a drain in the mc'ti’opolis, & reinstat-ed llie 
street so negligently that pltf. was injurt'd : — Held : 
the contract-or, At not the owncu* of the premises, 
was liablt! according to the usual rule, which was 
not altered by Metropolis Management Act, 1855 
(c. ]2()), ss. 77, liO, 111. — Dray v , Pullen At 
Huhhle (1803), 8 L. T. 201 ; 27 J. P. 487. 

1229. -- — .] — The unloading of a cargo of 
corn, for which defts. were jmid by th(‘. owner, 
b(*ing done by men engaged At paid by a ganger 
or eont-j'actor, with whom defts. contracted, they 
having no conti’ol over the num ; — Held : not 
liable for an injury causcid by their negligence to 
a corn meter in the S(;rvicc of the city of London 
engaged in measuring cargo. — Innocent v , Peto 
(1804), 4 F. A: F. 8. 

1230. — Where defts., zinc manufacturers, 

contracted with a builder for the rooting of a 
building, A: they employed a zinc worker to do the 
work, at so much a yard, he employing men to 
do it, & paying them wages : — Held : defts. were 
not liable for a death caused by negligence of one 
of the workmen. — N obmile v , Dbaby (1800), 4 
F. & F. 902. 

1231. .] — Trustees appointed by st-atute for 

public purposes, with power to levy tolls, but not 
deriving any personal benefit are liable in their 
corporate capacity for damage sustained by reason 
of the default of their servants, or agents, to the 
same ext-ent as absolute owners levying tolls for 
their own profit although there is no improiier 
conduct on the part of such trustees. 

No action could have lain against them unless 
they stood in the relation of master to the parties 
actually guilty of negligence (Blackburn, J.). — 
Mersey Docks Trustees v. Gibbs, Mersey 
Docks Trustees v, Penhallow (1889), L. Ji, 

1 H. L. 93 ; 11 H. L. Cas. 686 ; 35 L. J. Fx. 225 ; 
U L. T. 077 ; 30 J. P. 467 ; 12 Jur. N. S. 571 ; 
14 W. K. 872 ; 2 Mar. L. C. 353 ; 11 F. R. 1500. 
11. L. ; affg, S. C. swA nom. Gibbs v. Liverpool 
Docks Trusteics (1868), 3 II. & N. 164, Ex. Ch. 
^n^t^iona :<~Folld. Coo v. Wise (1866), L. It. 1 Q. B. 711. 

Apld. Worral Wateiworkti Co. v. Lloyd (1866), L. IL 1 


C. P. 719 ; A.-G. v, Colncy Hatch Lunatic Asylum (1868), 

4 Cli. App. 146 ; A.-U. & Dommes t». BtwinKwtoke Corpn. 
(1876), 24 W. B. 817 ; Donuontv. FumcuH Ity. (1883), 11 
Q. B. D. 496 ; It. v. WllliamH (1884), 9 App. Cos. 418. 
Consd. Lowtherv. Cunven (1887), 58 L. T. 168 ; Gibraltar 
Sanitary Comrs. v. Orllla (1890), 15 App. Ctia. 400. Apld. 
Taft Vttlo Ity. v. AmalgaiuaUjd Soc. of Itaihvay Servants, 
[1901] A. C. 426 ; CroHBflcld v. MaiiclicsUT Ship Canal Go. 
(1903), 19 T. L. It. 398; The Bearn, [1906] P. 48; 
Queens of the Itiver S.S. Co. r. Easton, Gibb & Itiver 
Thames CoiiHorvatorH (1907), 96 L. T. 901. Consd. Bede 
S.S. Co. V. Itiver Wear Comrs., I1907J 1 K. B. 310. Digtd. 
Tozelancl v. West Ham Union. [1 907 J 1 K . B. 920. Consd. 
Ijiebier’s Extract of Meat (Jo. v. Mtirecy Ducks &: Harbour 
Board & Walter Nelson, [1918] 2 K. B. 381. Apld. The 
Devon (1923), 130 L. T. 448. Refd. Buck v. Williams 
(1858), 3 H. & N. 308 ; Sout.liampton & Itchin Bridge Co. 
V. Southampton L. B. (18.i8), 8 E. & B. 801 ; Metcalfe 
u. Hetherington (1860), 5 U. & N. 719 ; Holliday r. St. 
Leonard, Shoi-cditch Vestry (1861), 11 C. B. N. S. 192; 
Waller v. S. E. Ity. Co. (1863). 32 L. .1. Ex. 205 ; Ohrby 
V. Hyde Comi-s. (1861), 5 B. & S. 743 ; Stiles v. Cardilf 
Steam Navigation Co. (1864), 33 L. J. Q. B. 310; Fonunan 
V. (Jaiiterbury Corpn. (1871), L. It. 6 Q. B. 214 ; White v. 
llimUey L. B. (1875), L. Jl. 10 Q. B. 2l0 ; Harris r. (1. W. 
By. (1876), 1 (i. B. J). 515 ; Tucker r. Axbridgo Highway 
Board (1888), 53 J. 1’. 87 ; Hackney Corpn. c. Lee 
tJoiibcrvaney Board, |1904j 2 K. B. 54 1 ; Hillyer r. St. 
Bartholomew's Hospital, [1909) 2 K. B. 820 ; Hayward 
V. Dniry Lane Thealii* ifc Moss’ Empires, 119171 2 K. B. 
899 ; Baker ii. James, 11921 ) 2 K. B. 674. Mentd. Walker 
r. Goo (J859), 4 H. &; N. 350 ; Whitehouso v. Fellowes 
(1861), 10 C. IL N. S. 76.5 ; Thompson r. N. E. By. (Jo. 
U862), 2 IL A’, S. 1 J9 ; Browiilow \\ Alel ropolitan Board of 
AVorks Aird (18<;:{),13 (5. IL N. S. 768; Birch r. Mar>de- 
Imne Vestry ( 1 86*.)), J 7 W. Jt. 1 OM ; (Jlowcs v. Stallordsliire 
J’olteries Waterworks (Jo. (1872), 8 Ch. App. 123 ; Wineh 
V. Thames Contiervatom (1874), L. It. 9 C. 1*. 378 ; Goslin 
V. Agriciiltnml llall (\». (1876), 1 C. 1’. D. 482 ; Holborn 
Union Grdns. v. St. Leonard Shoicditnh Vestry (1876), 2 
Q. B. D. 145 ; Weir r. Barm U (1878). 38 L. T. 929 ; Forbes 
V. Leo Consorvaiioy Board (1879), 4 Ex. D. 116; Hill r. 
Metropolitan Asylum District Manag(‘rs (1879), 4 Q. B. D. 
433 ; Fleimng v. Manchester Corpn. (1881), 44 L. T. 517 ; 
The Mooreoek (1889), M 1*. D. 61 ; .lersey r. Uxbridge 
B. S. A., 11891 1 3 Ch. 183 ; B. v. Selby Dam Drainage 
(Jomi's., 11892) 1 Q. B. 348 ; MeClellaml v, Mancliester 
(Jorpu., 1 191 2) 1 K. B. 118 ; Papwoith y. Ba.tloi*Hea Corpn. 
(1914). 79 J. 1*. J05 ; Pyman S S. Co. v. Hull & Barnsley 
By., 11 914 12 K.IL 788 ; The Ella, [1 915] JMll ; Boynton 
V. Aiicliolino Drainage & Navigation Comrs., [1921] 2 
K. IL 213; SutclilTe v. (Jliciits Investment Co., 11924] 
2 K. JL 746 ; British Peti*olcum Co. v. A.-G. for Ceylon, 
[1926] A. C. 147. 

1232. .1 — By agiuomont hoiwoen the Smith- 

fi(*ld Club & defts., who were proprietors of a 
building & premises at Islington called the Agri- 
cultural Hall, the club were to have the exclusive 
use of the llall during tlie period of their annual 
show of stock, etc., defts. providing Ac paying a 
sullicient staff, who were to be under the sole 
control of the seciietary & stewards of the club, to 
receive, take care of, & re-deliver the stock, etc., 
exhibited, Ac also paying the club iJl,000 ; in 
consideration of which defts. were to rt»ccivc certiiin 
fees or admission money from the visitors. The 
stock Ac articles to be exhibited were received at 
the gate of defts.* premises by on(i Sharman, 
upon orders signed by the secretary of the Smith - 
field Club, who contracttjd with clefts, for a lump 
sum, amongst other things, to receivtj tliem Ac to 
re-deliver them at the end of thtj show upon like 
orders ; defts. in no way interfering. S., who 
exhibited a i)en of three sheep at the show in 
1873, sold them to pltf., Ac upon pitf.’s drover 
producing an order for their removal signed by 
S., Sharrrmn or one of his men delivered liim by 
mistake siiccp from another pen. These pltf. 
rejected, Ac lie bi'ought this action against defts. 
for converting his sheep : — Held : defts. were not 
responsible in the circumstances for the acts or 
defaults of Sharman or his men. — Goslin v. 
Agricultural Hall Co., Ltd. (1870), 1 C. P. D. 
482 ; 45 L. J. Q. H. 348 ; 35 L. T. 02, C. A. 

1233. .]•“ Defts. were builders Ac contractors 

who, after the outside of a Jiousc was linished, 
had removed the outer lioarding Ac had employed 
a sub-contractor to do the internal plastering. 
One of the men employed by tbc sub-contractor, 
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in walking, shook a plank which caused a tool to 
fall out of a window of the house, & the tool in 
f^ing injured pltf. who was passing along the 
highway. The jury found that th(i hoarding had 
been properly removed, but that the injury was 
caused by the negligence of defts. in not providing 
some other protection for the public: — Held: 
defts. were entitled to judgment, for there was 
no evidence that the falling of the tool was a 
probable accident wliich might reasonably have 
been foreseen, so as to make it the duty of defte. 
to provide against it. If it was the duty of any 
one to supply protection against the consequences 
of the falling of the tool, it was the duty of the 
sub-contractor & not of defts. — ^P kaiison v, Cox 
( 1877), 2 0. r. D. 269 ; 36 L. T. 495 ; 42 J. P. 
117, 0. A. 

JnnuUition:- Eefd. Watkins r, G. W. Ey. (1877), 4C L. J. 
Q. n. 817. 

1234. .] — A person who employs another to 

do something which has cast upon liim a duty, 
is not relieved from liability for the consequ<jnce 
of a neglect of that duty by the j)ei*son whom he 
employs. 

A person employing a contractor to do work is 
not liable for the negligence of the contractor or 
his servants (Loud Blac khurn, ().).- - Dalton v. 
Angus (1881), 6 App. Gas. 740 ; 50 .. J. Q. B. 
689 ; 44 L. T. 844 ; 46 J. P. 132 ; 30 W. Jt. 191, 
11. L. ; affg, 8. G. suh nom, Angus v, Dalton 
(1878), 4 Q. B. D. 102, G. A. 

Annoiaiinm Lemaitro v. DaviK (1881), 1!) Ch. 1). 

281. Consd. Hardaker v. Idle DiKtrict Cdutusil, liaycij 
1,S- Apl^ ItobiiiHou V, IksacciiHlujld K. 1). C., 

[1011] 2 Ch. 188. Refd. Duko v. Courage (1882), 46 J. P. 
453 ; Hughes v. Pcrcjival (1883), 8 App. Caa. 443 ; (h‘a\v- 
foM V. CoiiHott L. n. (ISUl), 55 J. P. Jo. 218 ; Pcmiy v, 
Wimblpdoti IJ. C. a86«), 68 L. J. Q. P. 704 ; Cribb v. 
Kynooh, [1607] 2 K. P. 548; Padbury v. Holliday & 
Greoiiwood (1612), 28 T. L. U. 4«4 : Hui-lat-ono v, L. Klee. 
Ky. (1913), 30 T. L. U. 398 ; Cox v. Cimlnoii, [1916] 2 

K. H. 177. Mentd. llivui'H v. Adama, llivcrH v. Jsaac»!, 
lUvere V. Ferroit (1878). 3 Ex. D. 361 ; Sturges v, Uridg- 
luan (1879), 11 Ch. D, 852 ; Norfolk v. Arbuihuoi (1880), 

5 C. P. D. 390 ; Gooduiuii v, SalUuih Conui. (1 882), 7 
App. Gas, 633 ; Ibdl v. Lovo (1883), 10 Q. B. D. 547 ; 
Touo V. PjvHtoii (188.3), 24 Ch. 1). 739 ; Eadaile v, I'ayno 
(No. 2) (1885), 53 L. T. 21 ; Uuhdoll r. Watt-a (1885), 5,5 

L. J. Ch. 158 ; Ilarria v. Dc I’iuua (1880), 33 Ch. 1). 238 ; 
Biwh V. Grcirory (1890), 25 Q. B. JJ. 481 ; Dicker v. 
Pophom, lladford (1890). 63 L. T. 379 ; Pony v. Kanics, 
Kalaman r. Eaiiiua, Mcrcci-a’ Co. v. Euiiich, 11891] 1 Ch. 
658 ; Cerbett r. JonoH, 11892] 3 Cb. 137 ; Halirb v. West 

’ Whoatoii V. Maple Co., 11893] 

,i Ch. 48; ChaAtoy v. Ackland (1895), 72 L. T. 846 ; 
GiHjemvcllr. Low Beech burn (Auil Co., 11897] 2 6 . B. 166 ; 
Simpson v. GoduuuicheBtcr Coi-pii., [1897] A. C. 696 ; 

G8J81 2 g. B. 426 ; Southwark & Vaux- 
hall Water Co. r. Wanda worth Board of Works, 11898] 
SouthcoaUjs 8c Diypool 
Goh Co., 11839] 2 Ch. 217 ; Gardner v. lIodgHon’s Kingston 


occasioned to anotlior, he is pei*sonaIly liable. — 
White v. Pkto Brother^ (1888), 68 L. T. 710 ; 
4 T. L. R. 446. 

1237. .] — Where a person uses his land for 

any purpose for which it may in the ordinary 
course of the enjoyment of land be used & without 
any default or negligence on his part damage 
happens to his neighbour’s premises, no liability 
attaches to him. Funher, if a person claiming to 
be compensated for damage caused by dangerous 
matter upon his neighbour’s land has consented 
to such dangerous matter being brought upon 
his neighbour’s land, he cannot recover. There- 
fore, where a landlord of premises lets a part of 
them, Ac at the time the tenant tskes such part, 
a water supply has been laid on to the premises 
by tire landlord, the landlord is not, in the absence 
of contractual obligation, liable to the tenant for 
injury to goods of the latter, u])on that portion 
of the premises occupied by him, caused by an 
overflow of water by reason of defective work to 
the landlord’s water supply by a contractor 
employed by him, provided that the contractor 
is competent to do the work & was employed by 
the landlord upon receipt of notice of the defect 
in the water supply. — Blake v, Woolf, [1898J 
2 Q. B. 426 ; 67 L. J. Q. B. 812 ; 79 L. T. 188 ; 
62 J. P. 659 ; 47 W. R. 8 ; 42 Sol. Jo. 688, D. 0. 

Amwiaiiims : — Consd. llickardH v. Lothian, [1913] A. O. 
263; Cockbum v. yiaith, [1924] 2 K. B. 119. Reid. 
<v3iari npT Ch'uHH, VVust.*Kiid &, (Jity kiloctricity Supply Co . 
r. Loiuion Hydraulic Power Co., [1913] 3 K. B. 442; 
Poi'foj’tuing JM^ht So(^ v. & Booker (Palais do 

DatiKo), [1924] 1 K. B. 762; Noble v. Harrison, [1926] 

2 K. B. 332. 

Gastjjs & Sons 



(I90o), 74 L. J. Ch. 599 ; Kino r. Jolly, [1905] 1 Ch. 480 ; 

1 l Uyn'ttn r. Vail l)cii 


Uv*^'ri I & Caunel Co. v. L. & N. W. 

Ky., [19131 A. (/. 1 1 ; Kirby v. Chessum (1913), 30 T. L. K. 
lo , Hall v. M^ohestor Uorjm. (1914), 111 L. T. 182' 
Lycll r. Hothfleld, [1914] 3 K. B. 911 ; Pwllbach Collicrv 
Oi. V. Woodman, [1915] A. C. 634 ; Schwann v. Cotton & 

1236 . .!■— Hobbs r. Tunbridge Wells 

I-iOCAL Board (1885), 49 J. P. 079. 

J.”Q^l?®2.5i County Council v. Gerard (1896). 

1236. — .] Ihc nuixim respondeat superior 
does not absolve the inferior, if by his negligence 
a loss has been sustamed. If, in doing the act, he 
IS guilty of negligence whereby loss & damage ai*e 


1238. .]— Bennioit 

(1898), 14 T. L. R. 2S8, (\ A. 

1239. .1 -Defts., a local authority ])rovided 

for the use of the inliabitants of their district a 
hosi)ital for t he re(;ci)tioii of persons suff(‘ring from 
infectious disetises. A visiting physician, who 
WTis ^ a corupctcTit medical practitioner, was 
appointed to the hospital, &, acted under the general 
directions of tJic hospitals committee of defts., 
the rules providing (irtler alia) that he should bo 
responsible for “ the tresatment of the patients 
fi-om the beginning to the (jnd of their stay, & 
also for their freed tun fi*om infection when dis- 
charged.” A son of pltf. was treated in the 
hospital wdiile suffering from a mild attack of 
scarlet fever, & wtis ultimattily discharged by the 
visiting physician while still in an infectious 
condition, Si under circumstances which a jury 
foimd to ainount to a want of reiisonable skill & 
cart* on his pai-t in & about th(^ discharge ; after 
the boy laid returned home, he communicated 
the disease to three other cliildren of pltf. Pltf. 
then sued defts. to recover the expense to which 
he had been put in regard to the illness of his other 
children owing to the premature discharge of his 
son from the hospital by the visiting physician : — 
Held : pltf. was not entitled to recover, for •the 
legal obligation of defts. extended only to the 
provision of reasonably skilled & competent 
medical attendance for the patients, which they 
liad discharged, & there was no absolute under- 
taking or obligation on their part that no patient 
should be discharged by the visiting physician 
while still in a condition which might cause 
infection. — Evans v. Liverpool Corpn., ri9061 
1 K. B. 160 ; 74 L. J. K. B. 742 ; 69 J. P. 263 ; 
21 T. L. R. 658 ; 3 L. G. R. 868. 

St. Bartlioloniow’s 

Hospital, [1909r2 K. B. 820. Distd. Sinitli v. Martin & 
Klngstou-upon-HuU Corpn., 11911] 2 K. B. 775. Hentd. 

Tutorial Proas, 
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1240. .] — The only duty undertaken by 

the governors of a public hospital towards a 
jiatient who is treated in the hospital is to use 
due care & skill in selecting their medical &> nursing 
staff. The physicians & surgeons who give their 
s(jrvices at the hospital are employed to exercise 
their profession to the best of tlieir abilities, 
according to their own discretion, but in exercising 
it they are in no way under the ordei*s, or bound 
to obey the directions, of the governors. Although 
the nurses employed at the liospital are servants 
of the governors for general purposes, they are 
not so for the purposes of operations conducted 
by the medical st-aff. Pltf. sued defts. t»o recover 
damages for injuries wliich he alleged he had 
sustained through the negligent condiicit of an 
operation at the hospital. The operation was 
conducted by a consulting surgeon who was 
attached to the hospital but was not under the 
control of defts. During the operation lie was 
assisted by members of the surgical At nursing 
staff : — Held : the action wfis not maini>aina.ble 
against defts. — flinLYER v. St. Bartholomew’s 
Hospital (Governors), [1909] 2 K. B. 820 ; 
78 L. J. K. B. 958 ; 101 L. T. 8(58 ; 73 J. P. 501 ; 
25 T. L. K. 702 ; 53 SoJ. Jo. 714, C. A. 

Annotations : — Ezpld. Shriinpton v. HcM’tfordshirc Coiiiily 
Cktuiicil (lillO), 74 J. 30.'). Distd. Smith v. Moitiu at, 
KlugHtoii-upon-lliill Corpn., [191 IJ 2 K. IL 775. Refd. 
Scot-tish Inwjo. Conn's, r, Ediiibni'gh Royal Infirmary 
(1913), G R. W. C. C. N. 120. 


1241. .] — Where «an education authority 

under the Education Acts, 1007 & 1909, t3nter into 
an agreement with a medical assocn. in regard to 
the ptJi'formance of operations on schoolchildren, 
the education authority are not liable for the 
negligence, if any, of tJic persons performing the 
()l)eration, provided that they engage competent 
pix)fessional persons to perform it. — Davis v, 
hoNDON Gounty Council (1914), 30 T. L. li. 275 ; 
78J. P. Jo. 04, M.P. 

1242. .] — A brewery co. employed an 

iiuU*p(*ndent contractor to deUvor some beer to a 
tied hous(3 which abutted on to the highway & tiie 
(Xillar Haps of whicli occupied the greater part of 
the pavement. The beer, at the recpiest of tlie 
occupier of the licensed pnmiises, was delivered 
by the carman into the cellar, the Haps of wliich 
W(;ro turned back by tlie carman. I’ltf., who was 
passing along the pavement, was tripped liy the 
Haps & f(;Jl into the cellar, & was injured : — Held : 
the brewery co. were not liable to pltf., as they had 
iiot employed the contractor to do work on the 
highway wliich was dangerous to tlie jmblic, nor 
to interfere with the surface of tlui highway, & 
theivforc they were not liable for the negligent 
acts of the contractor. — Wilson v. Hodgson’s 
IVINGSTON Brewery Co. (1915), 85 L. J. Iv. B. 
f O ; 313 L. T. 1112 ; 80 J. P. 39 ; 32 T. L. 11. 
1)0 ; 00 Sol. Jo. 142, D. C. 

Employer retaining right of dismissal.] 

A CO. empowered by Act of l*arliament to 
<ioiistruct a railway, contracted under seal with 
ccM'tain persons to make a poi*tion of the line, & 
f ^ reserved to themselves the power 

uismissing any of the contractors* worknuin for 
incompetence. Tlie workmen, in constmeting a 
iridge over a public liighway, negligently caused 
no death of a person passing beneath along the 
allowing a stone to fall upon him : — 
ieid : in an action against the co. by the adminis- 
atrix of deceased, they were not liable; &, 
fii A terms of the contract in question 

A. ®'^y difference. — Beedie v. London 

Xr Western By. Co., Hobbit v, London 

Worth Western By. Co. (1840), 4 Exch. 244 ; 


6 By. & Can. Cas. 184 ; 20 L. J. Ex. 65 ; 13 Jur. 
659 ; 164 E. B. 1201. 

Annotations: — Apld. Ovci'toii v. Freeman (1852), H C. 13. 
867 : Peachey v. Rowland (1853), 13 C. B. 182. Folld. 
Butler V. Hunter (1862), 7 H. & N. 826. Ezpld. & Distd. 
Jones V. Liverpool Corpn. (1885), 14 Q. B. D. 890 ; Harda- 
ker 17. Idle District Connell, [1896] 1 Q. B. 335. Refd. 
Knight V, Fox (1850), 20 L. J. Ex. 9 ; EUis v. Sheffield 
Gas Consumers Co. (1853), 23 L. J. Q. B. 42 ; Tobin v. R. 
(1864), 16 C. B. N. S. 310 ; The Halley (1867), L. R. 2 
A. &; E. 3 ; John v. Bacon (1870), 39 L. J. C. P. 365 ; 
The Bernina (2) (1887), 12 P. D. 58 ; Oreeuwell r. Low 
Beechbum Coal Co., [1897] 2 Q. B. 165; Holliday v. 
National Telephone Ck)., [1899] 1 Q. B. 221 ; Maxwell v. 
British Thomson Houston (3o. (1902), 18 T. L. R. 278 ; 
Performing Right Soc. r. Miteholl & Booker (Palais de 
Danse). [1924] 1 K. B. 762. Mentd. Gayford v. Nicliolls 
(1854), 9 Exch. 702 ; MacCarthy v. Young (1861), 6 
H. & N. 329. 

1244. Though contractor servant for other 

purposes.] — 3?ho contractor for works is the party 
liable for any injury caused by negligence in not 
properly causing such works to be guarded by 
lights or otherwise as may bo requisite ; although 
the contractor was at tlie time c)£ the contract & 
peidormancc of the works servant to another, the 
contract being tlie contract of the servant per- 
sonally, &> not as such servant. -Knight v. Fox 
( 18.50), 5 Exch. 721 ; 20 L. .T. Ex. 9 ; 16 L. T. 
O. S. 128 ; 14 J. P. 721 ; 14 Jur. 963 ; 155 E. B. 
316. 

AnnoltUions : — Apld. Overton v. Freeman (1852), 11 C. B. 
867 ; Peachey v. Rowland (1853), 13 C. B. 182. Consd. 
Ellis V. Sbellleld Gas Consiuncrs Co. (1853). 2 E. & B. 767 ; 
Sadler V. Henlock (1855), 24 L. T. O. S. 233. 

4245. Act done contrary to directions.] — 

Where one iff employed by another to do work for 
him under the superintendence of liis own servant, 
& the person employed does something contrary 
to the directions of the superintendent & thereby 
causes an injury, the (unployer is not liable. — 
Steel South-Eastern By. (7o. (1855), 16 C. B. 
550 ; 25 L. T. O. 8. 129 ; 139 E. B. 875. 

AnnoMions : — Disid. llardakcT v. Idle District Council, 
[18961 1 Q. B. 335. Refd. Hole v. Sittingbourno & 
ShcenioKH Ry. (1861), 30 L. .1. Ex. 81 ; Performing Right 
Soe. V, Mitchell & Booker (Palais do Danse), [192^] 1 K. B. 

1246. Negligence collateral act.] — Defts. 

were einjiloyed to erect certain premises, & the 
contract involved the lunployment hy defts. of 
sub-contractors to execute the special work of 
putting metallic casements into the windows. 
While one of these casements was being put in, 
an iron t.ool was placed by a servant of the sub- 
contractor on the window sill ; & the casement 
having been blown to by the wind, the tool fell 
& struck pltf., who was passing along tlie street. 
The tool was not placed on the window sill in the 
normal course of doing the work which tlie sub- 
cont.ractors were employed to do. Pltf. sued defts. 
claiming damages in respect of liis injuries ; — 
Held: the injuries were caused to pltf. by an 
act of collate!*^ negligence on the piu't of a work- 
man who was a servant of the sub-contractors 
& not of defts., & the latter were therefore not 
liable for the consequences of that negligence. — 
Padbury V. Holliday & Greenwood, Ltd. 
(1912), 28 T. L. B. 4>^4, C. A. 

1247. Though employer receives benefit.] — 

Besps. respectively held a patent & a lease from 
the Crown of mining lands in Ontario. Under 
Mines Act, B. 8. O., 1897 (c. 36), ss. 39 & 40, the 
property in all pine trees on lands the subject of 
a patent or a lease is reserved to the Crown, who 
may grant licences to cut them, the patentee or 
lessee havii^, however, the right to cut them for 
use for mining purposes & in clearing the ground 
for cultivation. Applts. who had a licence from 
the Crown to cut timber upon speciHi^d lands, not 
including the lands held by resps., contracted with 
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Master and Servant. 


Sect. O.—Actaofcotdradors and thdr servants: Sub- 
sect. 2, A. iSh B, (a), (b) i. d: ii., (c) i.] 
a firm of cutters to cut timber upon tlie lands so 
imecifiod, to manufacture it into railway ties, & to 
oeliver the tics in performance of a conti*act which 
appits. held. Tlic? firm, without the knowledge of 
applts., wrongfully entered uj)on resps.’ lands, cut 
pine trees thereon, manufactured ties, Ac proceeded 
to deliver them according to their contract. 
When order(id by the Crown Timber Agent to 
desist, they had reirioved all but a few of the ties. 
Later, the Crown gave i)crniission to applts. to 
remove the remaining ties, & subsc(|uently cliarged 
them the usual dues in respect of all timber cut 
by the firm, including the i)ine trees cut upon 
reaps.* lands! Kcsi)s. did not demand tlie return 
of the ties : — JIM : the firm were not tlie servants 
or agents of applts. & the latter were not by reason 
of having received the benefit of the pine trees 
cut liable in trespass for the acts committed by 
them.— i<lA.STKRN (.Construction C-o., Ltd. v. 
National Trust Co., Ltd. A:. Schmidt, [1914] 
A. a 197 ; 89 L. J. V. 122 ; 110 L. T. 921, 
P. (\ 

7?. liJxccpiions io General liulc. 

{a) livlaHomhiy of Master and Servant, 

Sec Nos. 1219, 1220, 1291, ante. 


(b) l*ersonal Interference, 
i. In General, 

1248. Liability of employer.] — If a person 
cm])loys a tradesman to do any work for him. Ad 
in the execution of it the 1 radesman, oi* his servant s, 
by their negligence caus<' an injury to any one, 
the iHU'son em))loying is liable for the injury 
arising from sucIj n(.‘glect. licit, was the i)ej‘son 
who gav(j Mu* order . . . «V. the injury had arisen 
from the execution (»f it, A:- lie was bound to take 
care iliat in doing what was a lawful act, it should 
be doih* so as not. to be injurious to tlu^ public 
(Lord lOLiiKNuoiiouau). Sly v , Edci.ky (180()), 
0 Esp. fi, N. I*. 

Aniwiarkom : - Ezpld. Liuijflier r. Pointer (182fi). 5 H. & C. 

fi47 ; Quuniiaii r. Hnrnett (18'I0), 0 M. Al W. 491). Consd* 

Kapsou V. Cul.itt (1812), 9 M. A: W. 710, 

1249. .] '-9*mstees of a turnpike road .are 

not liable in damages for an injury occasioned by 
the negligeiK.’c of contrac.tors, or othtu's, employed 
under them, in the jierforinance of public works on 
the road ; unh'ss tliey p(;rsonally interfere in the 
mamigeni(*nt of the woiks. 

Deft, lived within 200 yards of tJie spot where 
the wm’k wus going on, At M'hcre the accident 
happened ; he was gem rally on tlie spot, over- 
looking the j)rt)gress of the work, twice in every 
week ; he had occasionally given some directions 
respect ing t lie work ; At he had been heard to tell 
the workmen to use every precaution, so as tf» 
make the road safe for t he public : — Held : deft, 
was not liable ; the evidence of his interference 
was far too slight to take this case out of the general 
rule.— IIUMPITREYS V, Mears (1827), 1 Man. At Ky. 


K. B. 187 ; 1 Man. & By. M. 0 30 : 6 L. J. O. S. 

K B 80 

AntwMimls Holliday r. Si, Leonard, Shorodltoli 

VvBiry TlfiOI), 11 C. H. N. 8, 102, Retd. Duncan v, 
FiSu!i\l8:m 0 CL A: Fin. 804. 


ii. W/iat Anwunlit to Interference. 

1260. Question for Jury.] — A well was let from 
year to year, neitlier landlord nor tenant being 
bound to repair the steining. 9*hc well being out 
of repair the tenant complained to defts., the land- 
lords, who sent in men to repair it. The well was 
destroyed by the negligence of the workmen 
(iinydoyed. An action having been brouglit by the 
temant to recover damages for the injury sustained 
by him : — Held : defts. were not necessarily 
responsible, but it was a question of fact for the 
jury what was tlie nature of the obligation in- 
clined by them by reason of their interference. 
—Mills v, Holton (1857), 2 H. Ac N. 14 ; 157 
K. U, 0. 

1251. General superintendence.] — Humphreys 
V. Mkarh, No. 1249, ante. 

1252. .] — Dalton v. Bachelor (1858), 1 

¥. At F. 15. 

1253. .] — Deft., a builder, contracted in 

writing with local oomrs. to make a sewer. He 
verbally underlet to N. the excavation At brick- 
work at a fixed price per yard, including fencing, 
w'atching At lighting, deft, supplying the bricks in 
his own carts & removing the surplus clay from 
tlie cutting. N. employed men imder him by the 
day. Deft.*s name as contractor wus over the 
door of an office ncai* the works, but the comrs. 
eni])loy(*d the clerk of the works. Deft, stati^d 
that if the work were not done to his satisfaction ho 
should liave dismissed N. Owing to the insufficient 
lighting, pltf. fell into an unfcnced part of the 
excavated trench, Ac was injured. After the 
accident N. jiut up a fence At a light : — Held : 
on these facts deft, was liable. — Blake v. Thirst 
(1809), 2 H. A: 0. 20 ; 2 New Rep. 80 ; 92 L. J. 
Ex. 188; 8 L. T. 251; 11 W. R. 1094; 159 
E. R. 9. 

1254. .] —Deft, was a surveyor of highways, 

appointed by the vestry of a parish at a salary. 
By a resolution of tlic committee of management 
for the liighways, ajipointed by the vestry, it 
w^as ordered that about 150 yards of a road should 
be raised. At deft., as surveyor, was directed to 
carry out the resolution. Deft, contracted with 
(>. to do the labour at 9 Id. i)er yard, the vestry 
finding stones Ac materials. O. worked himself, 
At employed Ac paid his own men, Ac deft., as 
surveyoi’, employed men to cart materials to the 
ground. Deft, set the work out, Ac detcionined 
the levels, but had nothing to do with the paving 
himself, except superintending on belialf of the 
committee. The work was carried out by raising 
one-half of the width of the road about a foot, 
leaving the other half at its old level ; Ac a consider- 
able length of road was so left witliout li^t or 
fencing at night ; Ac, in consequence of this, the 
dogcart of pltf., which he was driving along the 
road, was upset & he was injured. Deft, had been 


PART IX. SECT. 6. SUB-SECT. 2.— 
B. (b) ii. 

1251 i. (faurnl fiuyrriiih'itdcncc. ] — 
Gkassk'K V. City of Tokonto (1870), 
39 U. C. H. 306.— CAN. 

1251 ii. .1 — WlUlc\ OB n genoml 

rule, the negligence of u contrueltir 
prudently aelccti'd is not the negli- 
gence of those wlio employ him, tliis 
principle is subject to two exceptions, 
(1) where by the ternifl of the con- 
trooi, control or supervision of the 


work \>iih power to direct changes in 
Its execution, is reserved to tlic 
employer, so that the work may be 
regarded in a sonso os the Joint opera- 
ti()u of both ; (2) where the other 
iti-iiiciple applies wiiereby the employer 
is obliged, both by common law & 
statute, to have his works suitable for 
tlic oiieratlon to be carried on in them 
with reasonable safety. — ^McKeeoan 
V . Cape HitKTfiN Coal, etc, Co. (1900), 
40 N. S. R. 560.— CAN. 


1251 iii. .] — Where by virtue of 

the terms of the contract, defts. had 
control only over the construction of 
the work & not over the prior opera- 
tions of procuring &; taking out matwial 
for use in the said work : — Held : 
defts. wore not liable for the casual 
negligence of the contractor or his 
servants. — Romakiuk v. Grand Trunk 
Pacific Ry. Co. (1914), 29 W. L. R. 
766 ; 7 W. W. 11. 399 ; 24 Man. L. R. 
797 ; 20 D. L. R. 301.-43AN. 
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previously wainod of the dangerous condition of 
the road. The jury found that leaving the road 
in its then stete, without light or warning was 
negligence ; but that deft, did not personally 
interfere in doing the work, or directing the road 
to be left as it was : — Held : the ct. having power 
to draw inferences of fact, deft, was liable. — 
Pendlebury V. Grbenhalgh (1876), 1 Q. B. D. 
36 ; 45 L. J. Q. B. 3 ; 33 L. T. 372 ; 40 J. P. 36 ; 
24 W. E. 98, C. A. 

Annotations: — Befd. Tucker v. Axbrlto Hisrhway Board 

R , 63 J. P. 87. Mentd. Holborn Grdna. v, 
3 onard’B, Shoreditch Vestry (187^ 41 J. P. 38 ; 
Robinson v. Beaconsfleld R. C., [1911] 2 On. 188. 

1255. .] — A district council, being about to 

construct a sewer under their statutory powers, 
employed a contractor to construct it for them. 
In consequence of his negligence in carrying out 
the work a gas-main was broken, & the gas escaped 
from it into the house in which pltfs., husband & 
wife, resided, & an explosion took place, by which 
the wife was injured, & the husband’s furniture 
was damaged. 

In my judgment the relation of master &; servant 
did not exist between the council & T. [the con- 
tractor] but the true relation was that of principal 
& contractor. It is true that the district council 
had the right of fully superintending the execution 
of the works & giving directions in relation thereto, 
but Steel v. S, E, Ry. Co., No. 1246, ante, & Reedie 
V. L. cfc N. W. Ry. Co., No. 56, ante, show that 
these circumstances do not of themselves render 
a principal liable for the negligent act of liis 
contractor, unless it was brought about by the 
order of the inspector (A. L. Smith, L.J.). — 
Hard AKER v. Idle Disraicr Council, [1896] 

1 Q. B. 335 ; 05 L. J. Q. B. 363 ; 74 L. T. 69 ; 
60 J. P. 196 ; 44 W. E. 323 ; 12 T. L. E. 207 ; 
40 Sol. Jo. 273, C. A. 

Annotations : — Reid. Penny v. Wimbledon U. 0., [1899] 2 
Q. B. 72; The Snark, [1900] P. 105; Shrimpton v. 
Hertfordshire Connty Council (1910), 74 J. P, 305 ; 
l^crformiiig Right Boo. v. Mitchell & Booker (Palais de 
Danse), [1924] 1 K. B. 762. Mentd. Bloke v. Woolf 
(1898), 67 L. J. Q. B. 813 ; Groves v. Wlmborno, [1898] 2 
Q. B. 402 ; Jordeson v. Sutton Southcoates Sc Drypool 
Gas Co., [1898] 2 Ch. 614 ; Holliday v. National Telephone 
Co., [1899] 1 Q. B. 221 ; Maxwell v. British Thomson 
Houston Co., Blackwell, Third Parties (1902), 18 T. L. R. 
278 ; The Devonshire (1911), 106 L. T. 241 ; Robinson v. 
Beaconsfleld R. C., [1911] 2 Ch. 188; Hurlstone v. 
L. Elec. Ry. (1914), 30 T. L. R. 398. 

1256. Direct order.] — Gordon v. Eolt, No. 979, 

ante. 


(c) Injurious Consequences Likely to result 
from Work. 
i. In OeneraL 

1257. General rule — Liability of employer.] — 

The employers of a contractor are liable for the 
injurious acts of the contractor which flow out 
of the fulfilment of the contract, but where the 
injurious acts flow out of a matter foreign to the 
contract, the contractor is personally liable. — 
Pitts v. Kingsbridgb Highway Board (1871), 
25L. T. 105; 19 W. E. 884. 

1258. .] — Bower v. Peate, No. 1275, 

post. 


1259. •]— Angus v. Dalton, No. 1276, 

post. 

1260. J — When a person, through a 

contractor, does work which from its nature is 
likely to cause danger to others, there is a duty on 
his part to take all reasonable precautions against 
such dan^r, & he does not escape from liability 
for the discharge of that duty by employing the 
contractor if the latter does not take these 
precautions (Eomer, L.J.). — Penny v, Wimble- 
don Urban Council, ri899] as reported in 2 
Q. B. 72 i 68 L. J. Q. B. 704 ; 80 L. T. 015 ; 47 
W. E. 665, 0. A. ; affyi, [1898] 2 Q. B. 212. 


Annotations -CojUtS, Holliday v. National Tolopbono Co., 
[1899] 1 Q. B. 221. Polld. The Suark, [1900] P. 105. 
Coiifld. Wilson V. Hodgson’s Kingston Brewery Cto. (1915), 
85 L. J. K. B. 270. Beld. Hill v. Tottenham U. D. 6. 
(1898), 79 L. T. 495 ; IMUoham v. Morylebone Corpn. & 
Latter (1903), 67 J. P. 110 ; Hurlstono v. L. Elec. Ry. 
(1913), 29 T. L. R. 514 ; Rainham Chemical Works v. 
Belvedere Fish Guano Co., [1921] 2 A. C. 465. Mentd. 
Robinson v. Beaconsfleld R. C., [191 IJ 2 Ch. 188 ; Pad- 
bury V. Holliday & Greenwood (1912), 28 T. L. R. 494 ; 
Kimber v. Gas Ll^t Sc (joke Co., [1918] 1 K. B. 439 ; 
British Thomson-Houston Co. v. Sterling Accessories; 
British Thomson-Houston C!o. v. Crowther Sc Osborn, 
[1924] 2 Ch. 33. 


1261. Lowering goods from warehouse.] — A 

warehouseman at L. employed a master porter 
to remove a barrel from his warehouse. The 


master porter employed liis own men & tackle ; 
&, through the negligence of the men, the tackle 
failed, & the barrel fell & injured pltf. : — Held : 
the wai'ehouseman was liable in case for the injury. 
— EANDI.ESON V. Murray (1838), 8 Ad. & El. 109 ; 
3 Nev. & F. K. B. 239; 1 Will. Woll. & H. 
149 ; 7 L. J. Q. B. 132 ; 2 Jur. 324 ; 112 B. E. 
777. 

Annotations : — Dbtd. Reodie v, N. W. Ry., Hobbit v. N. W. 
Ry. (1849), 13 Jur. 659. Distd. Peachey r. Rowland 
(1853), 13 C. B. 182. Reid. Milligan v. Wlge (1840), 
12 Ad. & El. 737 ; Quannan v. Buniett (1840), 6 M. & W. 
499 ; Rapson v, Ciibltt (1842), 9 M. & W. 710; Allen 
V. Hayward (1845), 7 Q. B. 960 ; Pickard v. Smith (1861), 
10 O. n. N. S. 470 ; Murphy v. CJaralli (1864), 3 H. & C. 
462. Mentd. Rich v. Bosterflcld (1847), 4 C. B. 783 ; 
Barker v. Herbert, [1911] 2 K. B. 633. 


1262. Construction of railway bridge.] — In an 

action by a passenger against a railway co. for 
compensation on account of injuries sustained by 
the breaking down of a bridge on the line, alleged 
to have been improperly made, but which had been 
constructed under the superintendence of a com- 
petent engineer, the judge directed the jury, that 
the question for them to consider was, whether 
the bridge had been constructed & maintained with 
sufficient care & skill, & of reasonably proper 
strength with regard to the purposes for which it 
was made : — Held : the direction was right. 

Semble: in such case, the mere employment of 
a competent engineer would not exonerate defts. 
unless he had used reasonable care & proper 
materials in the construction of the works. — 
Grotb V. Chester & Holyhead Ey. Co. (1848), 
2 Exch. 251 ; 5 Ey. & Can. Cas. 649 ; 154 E. E. 


485. 

Annotations: — Consd. Francis v. Cockrell (1870), L. R. 5 

t . B. 501. Reid. Ruadhead v. Mid. Ry. (1869), L. R. 4 
. B. 379. Mentd. East Anglian Ry. v. Eaalem Counties 
y. (1851), 7 Ry. Sc C3au. Cas. 150 ; R. v. Mid. Ry. (1867), 
31 J. P. 661 ; Thomas tJ. Rhymiioy Ry. (1870), L. R. 6 
Q. B. 220 : Norman v. G. W. Ry., [1914] 2 K. B. 153. 


M order.]— C ram V. Rta: 

(1894), 25 O. R. 624.— CAN. 

PART IX. SECT. 6. SUB-SECT. 2.- 
B. (0) i. 

_,^2®7 1. Omeral rule — LAabUity of em 
ptoyer.] — ^When a contractor employ 
a Bub-oontraotor to do work of i 
character which is liable fe 
wuit in damage to third persons i 
due precautions are not taken. If th 
“‘Contractor is guilty of negli^no 
J.— VOL. XXXIV. 


in the performance of the work, such 
negli^noe not being casual or col- 
lateral to such performanoe. Sc one of 
his workmen is injured in oonseqnenoe 
of snob negligenoe, the workman has 
the same ^ht of action against the 

fi rinolpa] contractor as he has against 
tie snb-oontractor, & he may sue either, 
' h. — ^L onomobb V. McArthur 
19 Man. L. R. 641 ; oJfA,, 
. R. 640.— CAN. 



1257 ii. .1— Apart from spe- 


cial contract tho managers of a public 
hospital are not responsible to the 
patients whom they receive (whether 
paying or non-paying) lor unskilful or 
negligent medical treatment, provided 
they have oxerclsed due care in the 
selection of a competent stall. — Foots 
f>. Shaw Stbwart, [1912] S. 0. 69. — 
SCOT. 

1267 Hi. Stewart e. 

Arams, [1920] S. C. 129 ; 57 So. L. R. 
83.— S(50T. 
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Master and Servant. 


Sed, 6,—AeUi of eontradors and fheir servants : Svb- 
sect, 2, B» (c) i., ii, <fe Hi,] 

1268. .] — Defts., a railway CO., were 

empowered by Act of Parliament, to construct an 
opening bridge over a navigable river, & were 
forbidden to detain any vessel navigating the | 
river for a longer space of time than would bo 
sufficient to allow trains ready to traverse the 
bridge to pass, & for opening the bridge ; & in 
case the co., or any one acting under them, should 
detain any such vessel for more than ton minutes, 
the co, were to be liable to a penalty, in addition 
to any claim for damages sustained by reason of 
such detention. Defts. employed a contractor 
to build the bridge in conformity with the Act. 
WliiJe the bridge was unfinished in the hands of 
the contractor, from some defect in the machinery 
it could not be opened, & pltf.’s vessels wore 
thereby prevented from navigating the river: — 
Held : defts. were liable. 

Wlierc the mischief arises directly from the act 
ordered to be done, tliere the person giving the 
order is responsible ; but where it arises from 
sometliing collateral & incidental to the act 
ordered to be done, he is not responsible. Where 
a person employs another to do an act which the 
employer has a right to do, it is the duty of the 
employer to see that the act is properly done ; &: 
he ydll therefore be responsible for my mischief 
arising frf)m the improper performance of the act 
by the person employed. — ^IIole v. Sittingboubnb 
& Sheernebs Ky. Co. (1861), 6 H. & N. 488 ; 30 
L. J. Ex. 81 ; 3 L. T. 760 ; 0 W. K. 274 ; 168 
E. P. 201. 

.‘—Distd. Gray t). r»tillcn (1864), 6 B. & S. 970. 
Beld. Pickard v. Smith (1801), 4 L. T. 470 ; Butler v. 

“26 .;aothlcr«. Webster (1862), 

12 0. B. N. S. 790 ; Blake v. Thirst (1863), 2 H. & C. 20 ; 
Balton V. Aligns (1881), 6 App. Ca«. 740 ; Lupthom v. 
Harvey (188^), 49 J. P. 709 ; Hardaker v. Idle District 
(^uncll, [J89G1 1 Q. B. 335 ; Holliday v. National Tele- 
phuue Ct). (1809), 81 jj, T. 252 ; Poiiny v. Wimbledon 
U. D. C. (1^899), 80 L. T, 616 ; Maxwell v. British Thomson 
Houston Co.. BlackwoU, Third Parties (1902), 18 T. L. H. 
nl® *’• Belvcdore Fish Guano 

l^P Mentd. SOrandat v, Salsse (1806), 

1264. Delivery of coal to railway refreshment 
rooms-^Cellar opening on platform.]— Kefresh- 
mei^ rooms &f a coal cellar at a railway station were 
lot by the co. to one S., the opening for putting 
coals into the cellar being on the arrival platform. 

A tram coming in whilst the servants of a coal 
merchant were shooting coals into the cellar for 
8., pltf., a passenger, whilst passing, as the jury 
found, in tlie usual way out of the stiition, without 
any fault of his own, fell into the cellar opening 
wliidi the coal merchants had negligently left 
insufficiently guarded i/cW ; S., the occupier 
of the refreshment rooms & cellar, was responsible ' 
for this negligence, &, Semhle : the railway co. 
also would be liable, but not the coal merchant. 

If an independent contractor is employed to do 
a lawful act & m the course of the work he or his ^ 
sorvpts commit some casual act of >vrong or ^ 
‘'t? employer is not answerable ’ 
j.)_licKAm w. Smith (1861), 10 
635.“' ^ 1^2 B. H. ^ 

.rfwioWiwiy— C<^.MeijM!y Dookg’I^tee8».01lil)B(1866), ! 

C Bacon (1870), L. R. 6 ^ 

1 *• yOlMld. Bowop t). Peatc (1876) 1 o n n rqi . i 
Whltoley v. Pepper (1876), 2 Q. B ^ 

WiiJeTi' » ‘ 

e. Anirua(188i^. fl Atiti. noo vAft. Bolton t 


Penny v. Wimbledon U. O., [1890] 2 Q. B. 72 ; The 
Snark, [1900] P. 105 ; Cribb «. Kynock, IJ907] 2 K. B. 
548 : Cox V. CoulBon, 11016] 2 K. B. 177. Mentd. Fletcher 
V. Hylands (1866), L. R. 1 Exoh. 265 ; Welfare v. L. & B. 
Ry. (1869), L. R. 4 Q. B. 693. 

1265. Removing grain from brewery.] — During 
the removal of refuse grains from a brewery, in 
pursuance of a contract, & under the super- 
intendence of the foreman of the brewers, so far 
as the removal inside the brewery was concerned, 
some of the grains were spilt upon the footpath 
in front of the brewery. Pltf., while passing the 
brewery, slipped upon the grains & fell, & sus- 
tained injuries. In an action for damages against 
the brewers : — Held : it was no answer on their 
part to say that the accident arose through the 
negligence of the contractors’ men. — Duke v. 
Courage & Co. (1882), 40 J. P. 453. 

1266. Fire spreading to adjoining land — Con- 
tractor disregarding stipulations in contract.] — 
Held : deft. co. was liable in damages for the act 
of its contractor in negligently & improperly 
lighting a fire on its land, & permitting it to spread 
to pltf.’s lands ; even though such contractor in so 
doing disregarded special stipulations contained 
in such contract relative to the time at which such 
fire should be lit. 

To escape liability deft, must show that the act 
of the contractor was that of a trespasser, & was 
not within the scope of his contract. — Black v. 
Christchurch Finance Co., [1804] A. C. 48 ; 63 

L. J. P. 0. 32 ; 70 L. T. 77 ; 58 J. P. 332 ; 6 B. 
304, P.C. 

Annotiitions : — ^Reld. Hardaker v. Idle District Council, 
[1896] 1 Q. B. 335 ; Holliday v. National Teiephouo Co., 
11899) 2 Q. B. 392. Mentd. De Silva v. Korossa (Ceylon) 
Rubber Co. (1919), 88 L. J. P. C. 64 ; Edwards v» Birming- 
bam Navi^tious, [1024J 1 K. B. 341. 

1267. Removal of wreck sunk In navigable river.] 

— The owner of a vessel sunk in the fairway of a 
navigable river so as to be a danger to other 
vessels, who retains tho possession, management 
& control of the wreck, is under on obligation to 
take reasonable care to warn other vessels of its 
position, & is liable for damage to another vessel, 
occasioned by the neglect to give proper warning, 
though such neglect was that of an independent 
contractor employed by him. — The Snark, [1900] 
P. 105 ; 69 L. J. P. 41 ; 82 L. T. 42 ; 48 W. R. 
279 ; 10 T. L. R. 160 ; 44 Sol. Jo. 209 ; 9 Asp. 

M. L. C. .50. 

Anmfaiions .^—Vlentd, Tho WaJlBCnd (1907), 76 L. J. P. 
131 ; Thu ^Ittuorbier Castlo (1923), 129 L. T. 31. 

1268. Driving cow & calf on highway.] — Deft, 
through an agent bought a cow & calf, & by deft.’s 
insimetions the agent employed a drover to 
drive them to deft.’s farm. The drover got 
another man, who was about to drive bullocks in 
same direction, to drive the cow & calf along with 
them. On the way the cow tossed a dog & after- 
wards tossed pltf., who suffered injury thereby. 
In an action for negligence there was evidence that 
a cow with a calf might become dangcroug if it 
met a dog, & the judge found that the drover was 
negligent as it was his duty to see that the cow 
waa under control, that deft, was negligent in 
^ploying one man to perform a dangerous opera- 
tion for which his powers were inadequate, that 
even if the drover was an independent contractor 
this was no defence, & awarded pltf. damages ; — 
Held : there was evidence to support the findings 
of negligence & tho judge was entitled to hold that 
the drover was employed to do a dangerous thing 
on a highway, Sc therefore, even if the drover was 
an independent contractor, deft, was liable. — 
Finn v. Rew (1916), 32 T. L. R. 461. 

Annoiaiion : — Mentd. Turner v, Coates, [1917 ] 1 K. B. 670. 



Part IX. — ^Liability op Master to Third Persons. 
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ii. Works on. Public Highway. 

1269. Deposit of materials on highway.] — B., 

the owner & occupier of premises adjoining the 
highway, employed 0. to make a drain therefrom 
to communicate with the common sewer. In the 
performance of this work, the workmen employed 
by C. placed gravel on the highway ; in conse- 
quence of which A., in driving along the road, 
sustained personal injury. Before the accident 
the dangerous position of the heap was pointed out 
to B., who promised to remove it. 0. had the sole 
management of the work, & employed & paid D. 
to cart away part of the rubbish, at a certain price 
per load, & had charged A. in his^bill with the sum 
so paid : — Held : B. was liable *to A., in case. — 
BuRGKSS r. Gray (1845), 1 C. B. 678; 14 1.. J. 
C. P. 184 ; 4 L. T. O. S. 292 ; 135 B. li. 607. 
An'iwtations : — Distd. Kuigbt v. Fox (1850), .5 F]xch. 721 ; 
Puller V. Hmitor (1801), 31 L. J. Ex. 214. Refd. Peachey 
V. Howland (1853), 13 0. B. 182. Mentd. Hich v, BaHtcr- 
field (1847), 4 C. B. 783 ; Hardwick v. Mohb (1801), 31 
L. J. Ex. 205 ; Barker v. Herhcrt, [1911J 2 K. B. 033 ; 
Hohiuson v. Beaconsflcld U. D. C. (1911), 105 L. T. 121. 


1270. .] — Blake v. Thirst, No. 1253, ante. 

1271. .]— Defts., a telephone co., were law- 
fully engaged in laying telephone wires along a 
street. Tliey passed the wires through tubes which 
they laid in a trench under the level of the pave- 
ment. Defts. contracted with a plumber to 
connect these tubes at the joints with lead & 
solder to the satisfaction of defts.’ forcurian at tiu^ 
sum of 12fl. per joint. There was evidence that 
the wor k was done by the plumber under the super- 
vision of (lefts.* foreman, & that one of their men 
was assisting him in it. Pltf. who was passing on 
the highway was splashed by molten solder & 
thereby injured : — Held : there was evidence that 
defts. &: the plumber were jointly engaged in the 
performance of tlic work under such circumstonct^s 
as to render defts. liable for the negligence of 
which the plumber had been guilty ; & even if 
the plumber were an independent contractor, 
defts., having authorised the pei’formance upon a 
highway oi w’ork, which from its nature was 
likely to involve danger to persons using the 
highway, were bound to take care that those who 
executed the work for them did not negligently 
cause injury to such persons. — Holliday v. 
National 1’elrpiione Co., [1899] 2 Q. B. 392 ; 
68 L. J. Q. B. 1016 ; 81 L. T. 252 ; 47 W. K. 658 ; 
15 T. L. 11. 483, C. A. 


; — Distd. Wilson v. Hodgson's Kingston Brewery 
^^6. Apld. Pinn v. Hew (1910), 
M Padbury v. Holliday & Greenwood 

} Hurlstono V. L. Elec. Hy. (1913), 
143^ ‘ Wleland (1916), 33 T. L. li. 


1272. Erection of standards for tramways.] — 

A town coun(jil, owners of tramways, entered into 
a contract with a contractor whereby the latter 
undeHook to do the whole of the work of equipping 
the tramwaj^s for electric traction. The con- 
tractor entered into a sub-contract whereby tlie 
sub-contractor agreed to do port of the work, 
namely, the erection of the iron standards along 
the streets & the hxing of the wires thereto. For 
this purpose the sub-contractor used a tail derrick, 
winch was a usual structure to employ in executing 
work of thw kind, & Ids workmen, on leaving oil 
vork, negligently left the derrick too close to the 
ramiines, whereby pltf., who was riding on a 
^car, was injured. In an action against the 
ontractor to recover damages : — Held : as the 


work was being done on a highway, it was the 
contractor’s duty to take reasonable precautions 
to protect the public, & he could not escape bom 
that duty by delegating the work to a sub-con- 
tractor ; the act of negligence was not merely 
casual or collateral ; & defts. were liable. — 

Maxwell v. British Thomson-Uouston Co., 
Ltd., Blackwell & Co., Third Parties (1902), 
18T.L.It. 278, C.A. 

Liability of highway authority.] — iSfee Highways, 
Vol. XXVI., pp. 409, 410, 418, 420, Nos. 1300- 
1309, 1308, 1393. 

As to interference with highways under statutory 
powers, see Nos. 1281-1285, post. 

iii. Repairs to Buildings. 

1273. Deposit of materials on highway.] — A. 

having a house by the road side, contracted with 
B. to repair it for a stipulated sum ; B. contracted 
with C. to do the work ; & C. with D. to furnish the 
materials. The servant of D. brought a quantity 
of lime to the house & placed it in the road, by 
which pltf.’s carriages was overturned : — Held : 
A. was answerable for the damage sustained. — 
Bush v. Steinman (1799), 1 Bos. & P. 404 ; 126 
K. 11. 978. 

Annotations : — Consd. Laugher v. Pointer (1820), 5 B. & C. 
547. Distd. Bm-gess v. Gray (1845), 1 C. B. 578. Consd. 
Hoedie v. L. & N. W. Ky., Hobbit v. Some (1849), 4 Exch. 
244. N.P. Gayford t\ Nioholls (1854), 9 Exch. 702 
Refd. Duncan v. Findlanir (1839), 6 Cl. &; Fin. 894 ; 
Quarman v, Burnett (1840), 6 M. & W. 499 ; Kapson v. 
Cubitt (1842), 9 M. & W. 710 ; Overton v. Freeman (1852), 
11 C. B. 867.* Mentd. NichulHou v. Mounoey (1812), 15 
East, 384 ; HarriH v. Baker (1815), 4 M. & S. 27 ; llich 
V. BaHterficld (1847), 4 C. B. 783 ; MacCarthy v. Young 
(1861), 6 H. & N. 329 ; Gandy v. Jubbor (1864), 3 Now 
lUm. 569 ; H. v. StepheriH (ISOG), 7 B. & S. 710 ; Barker 
V. Herbert, [1911] 2 K. B. 033. 

1274. Lamp overhanging street.] —Deft, became 
the lessee & occupier of a house, from the front 
of which a heavy lamp projected several feet over 
the public foot-pavement. As pltf. was walking 
along, in Nov., the lamp fell on licr & injured her. 
It appeared in evidence) that in the previous Aug. 
deft, employed an experienced gasiitter, C., to 
put this lamp, etc., in repair. At the time of the 
accident a person employed hy deft, was blowing 
the water out of the gas-pipes of the lamp, & in 
doing this a ladder was raised against the lamp- 
iron or bracket from which the lamp hung, & on 
the man mounting the ladder, owing to tJie wind 
& wet, the ladder slipped, & he, to save himself, 
clung to t»he lamp-iron, & the shaking caused the 
lamp to fall. On exainination it turned out that 
the fastening hy whicli the lamp was attached to 
the lamp-iron w^as in a decayed state. The jury 
found that there bad been negligence on the part 
of C., but no negligence on the part of deft, 
personally ; that the lamp was out of repair, 
through general decay ; but not to the knowledge 
of deft. ; that the immediate cause of the fall of 
the lamp was the slipping of the ladder ; but that, 
if the lamp liad been in good repair, the slipping 
of the ladder would not have caused it to fall ; — 
Held : pltf. was entitled to the verdict. If a 
person imiintaius a lamp projecting over the high- 
way for his own purposes it is his duty to maintain 
it so as not to be dangerous to the passengers ; & 
if it causes injury owing to want of repair, it is no 
answer on his jjart that lie had employed a com- 
petent person to repair it. Under the circum- 
stances of the case, it was shown that deft, knew 


**ART IX. sect. 6, SUB-SEC 
B. (0) ii. 

B of drain.}—! 

,»• CiTT or Ottawa ^S7ri 


334.— CAN. 

m. Construction of house — Injury 
to house odioininff. l—WfiEBLBOUBK v. 
Dabch (1877), 28 C. P. 269.— CAN. 


n. Sawing wood — Injury to child 
caused hy flying splinters. h^RROTA v. 
Bblwat (Saak.), [1919] 2 W. W. R. 
267.— CAN. 
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Bed. 0. — Ada of oonlradora and their aervanta : Svb- 
aed. 2, B, (c) in., & (d)>] 

that the lamp wanted repair in Aug., & it was his 
duty, therefore, to put it in reasonable repair, & 
the person he employed having failed to <lo so, 
deft, was liable for the consequences of the breach 
of duty. — Tabby v. Ashton (1870), 1 Q. B. D. 
314 ; 45 L. J. Q. B. 260 ; 34 L. T. 07 ; 40 J. P. 
439 ; avb nom. Terry v. Ashton, 24 W. R. 681. 
Annotations: — Conid. Bower v. Peato (1876), 1 Q. B. D* 
821. Held. Dalton v. Angus (1881), 6 App. Cas. 740 : 
Hughes V. Pereival (1883), 8 App. Cas. 443 ; Hardaker v. 
Idle District Council, [1896] 1 Q. B. 335 ; Colo v, De 
TralTord, [1918] 2 K. B. 523; Phillips «. Britannia 
Hyglonio Laundry Co., [1 023] 1 K. B. 539. Menid. Nichols 
V, Marsland (1876), 46 L. J. Q, B. 174 ; Ivay v. Hodges 
(1882), 9 Q. B. D. 80; The European (1885), 10 P. D. 
99; Kiddie v. Lovett (1885), 16 Q. B. D. 605 ; Silverton 
r. Marriott (1888), 69 L. T. 61 ; Blake v. Woolf (1898), 
47 W. H. 8 ; Barker r. Herbert, [1911] 2 K. B. 633 ; 
A.-G. V. Hoc, [1915] 1 (Th. 235 : Cox r. Coulson, [1916] 
2 K. B. 177; Pritchard tJ. Peto, [1917] 2 K. B. 173; 
Ilford U. C. V. Beal, [1925] 1 K. B. 671 ; Noble v. Harrison, 
[I92612K. B.332. 

1275. Adjoining buildings — Interference with 
right to support.] — ^A man, who orders a work to 
be executed on his own premises, lawful in itself, 
but from which, in the natural course of things, 
injurious consequences to his neigh Ijour must be 
expected to arise unless means are adopted by 
which such consequences may be prevented is 
bound to see to the doing of that whicli is necessary 
to prevent the mischief ; & cannot r lieve himself 
of his resjionsibility by employing some one else 
to do what is necessary to prevent the act he had 
ordered to be done from becoming wron^ul. 

Pitf. &. deft, were respective owners of two 
adjoining houses, pltf. being entitled to the support', 
for his house, of deft.’s soil. Deft, employed a 
contractor to pull down liis Iiousc, excavate the 
foundations & rebuild the, house ; the contractor 
undertook the risk of supporting pltf.’s house, as 
far as might be necessary, during the work, & to 
J^£*'ke good any damage &> satisfy any claims arising 
therefrom. Pltf.’s house was injui’cd in the pro- 
gress of the work owing to th(j means taken by the 
contractor to support it being insufficient j 
Jlcld: on the above principle, deft, was liable 
even if the undertaking as to risk, etc., Iiod 
amounted, wliich it did not, to an express stipula- 
tion that th(^ contractor should do as part of the 
works contracted for, all that was necessary to 
support pltf.’s house, — Bower v. Pkate (18761 
5 L. J. Q. B. 440 ; 35 T 'A S2l\’ 

.l«^ion, ;-lCoiuia. Dalton r. Anijmn (1881), G App. f’u*. 

(1881), 61 L. J. a. na 
(1*83), 8 App. Cm. 443. Arii 

Tlonlr eVk Londp? &V. KktbeSo'i 


judge at the trial directed a verdict for pltfs. ; — 
Held : where a jirincipal has employed a contractor 
to do work which is in its nature dangerous to 
adjoining property, the employer is bound to see 
that j>roper inc/ins are adopted to prevent injurious 
consequences, & cannot discharge himself of his 
liability by employing a competent contractor & 
directing him to use proper precautions. — ^A ngus 
r. Dai.ton (1878), 4 Q. B. D. 162 ; 48 L. J. Q. B. 
225 ; 40 L. T. 606 ; 43 J. P. 412 ; 27 W. R. 623, 
C. A. ; affd. siib nom, Dalton v. Angus (1881), 
C App. Cas. 740, H. L. 

Anno(a/£orw .-—Eeld. Lemaltrc v. Davis (1881), 19 CJh. D. 
281 ; Duke v. Cotu^go (1882), 46 J. P. 463 ; Hughes r. 
Porcival (1883), 8 App. C!as. 443 ; Hardakor v. Ime Dis- 
trict Council, [1896] 1 Q. B. 335 ; Penny v. Wimbledon 

U. C. (1899), 68 L. J. Q. B. 704 ; Cribb v. Kyuoch, [1907] 
2 K. B. 548; Uobinson v. Boaconsfleld it, C., [1911] 
2 Ch. 188 ; l^adbury v. Holliday & Greenwood (1912). 
28 T. L. R. 494 ; Hurls^ono v, L. Elec. By. (1913), 30 
T. L. 11. 398. Mentd. Rivers v. Adams (1878), 3 Ex. D. 
361 ; Stnrges v. Bridgman (1879), 11 Ch. D. 852 ; Nor- 
folk V. Arbuthnot (1880), 5 C. P. D. 390 ; Goodman v, 
Saltash Corpn. (1882), 7 App. Cos. 633 ; Boll v. Love 
(1883), 10 Q. B. D. 547 ; Tone v, I»re8ton (1883), 24 Ch. D. 
739 ; EsdiUlo v. Payne (No. 2) (1885), 53 L. T. 21 ; Russell 

V. Watts (1885), 65 L. J. Ch. 168 ; Harris v, De Pinna 
(1886), 33 Ch. D. 238 ; Bass v. Gregory (1890), 26 Q. B. D. 
481 ; Dicker v. Pnpham, Radford (1890), 63 L. T. 379 ; 
Periy v. Eamos, Salainan v. Eames, Mercer's Co. v, Eames : 
[1891] 1 Ch. 058 ; Corbett v. Jonas. [1892] 3 Ch. 137 
Haigh V. West (1893), 62 L. J. Q. B. 632 ; Whoaton v. 
Maple, [1893] 3 Ch. 48; Chastey v. Ackland (1895), 72 
L. T. 845 ; Groonwell e. Low Boechbum Cool Co., [1897] 

2 (i. B. 165 ; Simpson v, Godmanchuster Corpn.. [1897] 
A. C. 696 ; Blako v. Woolf, [1898] 2 Q. B. 426 ; South- 
wark & Vanxhall Water Co, v. Wandsworth Board of 


Doii Ti R»eT 17 1 Q-TQ A^uuuou « ar. Katherine's 
n««r? A Ir o*q I pswich Dock 
i; ^ Woodhouse (1894), 

MRQfli n Hardakor v. Idle District Council 
[ 1896] 1 Q. B. 335 , J enny v, Wimbledon U. C. (1899), 
Hynoch, [1907] 2 K. B. 548 
Hentd. lUTmiiigham Corpn. v. Allen (1877), 6^ D 284 • 

uon’i J” :'seibf S. whSi.^: 

— T One of the two adjoining 

houses having been, twenty-seven years befoK 
the accident, altered internally by pltfs the 

& contiguous to the land ou 
adjoining house of defts. stood, fell 
‘S ronsequence of excavations made by 

pulled down, & by reason of the pillar beinc 
depnved of the lateral support previoiidy aSordef 
by the soil under the surface of the adjoLb^ {^d 

fiV 1 recover damftg eB 

for the loss caused by the fall of their house, The 


V-U., X X/Xl. Ouifi: jSJIUUl 

r. Baxter. [1900] 2 CJh. 138 ; G. N. Ry. v, I. R. Comrs.. 
[1[^1 ] 1 K. B. 41 6 ; Edinburgh & District Water Trustees 
V, COippens Oil Co. (1902), 87 L. T. 275 ; Union LJghter- 
^ Co. V. London Graving Dock Co., [1902] 2 Ch. 657 : 

0905] 1 Ch. 480 ; Cable v, Brvant, [1908] 1 Ch. 259; 
Hyman v. Van Don Bergh, [1908] 1 Ch. 167 ; A.-G. v, 
Homer (No. 2), [1913] 2 Ch. 140 ; Howley Park Coal & 
Co. v. L. & N. W. Ry., [1913] A. cf 11 ; Kirby v, 
Manchester Corpn. 
Hothfleld, [1914] 3 K. B. 
911 ; ^llbach Colliery Co. v. Woodman, [1915] A. C. 
6^34; Cox v. Coulson, [1916] 2 K. B. 177 ; Schwann v. 
^tton, [1916] 2 Ch. 120; Solbv v, Whitbread, [1917] 

Jone Rfim'j (^lal *• 

— Damage having been done 

by the wrongful acts of a contractor or his work- 
men, employed under a contract & specification, 
to a neighbour’s v&nlt Held : under the cir- 
cu^tances, both the employer & contractor were 
liable for R.—Lemaitre v. Davis ( 1881 ), 19 Ch. D. 

Tone v. Preston (1883), 24 Oh. D. 
Godmonchestor corpn. (1895). 64 
•7 ; Selby v, Whitbread, 11917] 1 K. B. 736. 


739 ; simp 
L. J. Ch. r 


support generally, aee Easements, 
Vol. XIX., pp. 103 et aeq, 

1278. Demolition of upper part of building — 
Damage to ground floor tenant j— Pltf. was the 
tenant of a shop on the ground floor of a large 
buildmg belonging to defts. P’or their own j)ur- 
poses defts. demolished the premises above pl&.’s 
shop, employing an . independent contractor to 
execu^ the work. In the course of the demolition 
of defts.’ premises damage was done to pltf.’s 
premises & goods. In an action in the county 
ct. against defts. to recover damages for the 
nuisance, the judge found that defts. had not taken 
all the precautions they might have taken to 
^vent the miMhief, & gave judgment for pltf. 
Held.: ^though defts. had employed an inde- 
pendent contractor to do the work, yet, as the 
work was of a character from which in the natural 
couTM of things injurious consequences must be 
expected to arise unless preventive means were 
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adopted, there remained a duty upon defts. to 
see that such measures were adopted, &, the judge 
having found upon the evidence before him that 
defts. had not taken all the precautions possible, 
they were not exonerated from liability by employ- 
ing an independent contractor. — Odell v. Cleve- 
land House, Ltd. (1910), 102 L. T. 602; 26 
T. L. R. 410, D. C. 

{d) Statutory Obligation to do Work, 

See, generally. Corporations, Vol. XIII., pp. 
399 el eeq. ; Public Authorities. 

1279. General rule.] — Where a statutory 
obligation is imposed on a person, he is liable for 
any injury that arises to others in consequence 
of its having been negligently performed, & this 
whether it were perfonned by himself or by a 
contractor employed by him. 

A. was empowered under Metropolis Manage- 
ment Act, 1855 (c. 120), ss. 77, 110, 111, to make a 
drain from his premises to a sewer, by cutting a 
trench across a highway, & filling it up after the 
drain should bo completed. For this purpose he 
employed a contractor, by whose negligence it was 
filled up improperly, in consequence of which 
damage ensued to B . ; — Held : A. was responsible 
in an action by B. — Gray v. Pullen (1864), 5 
B. & S. 970 ; 5 New Rep. 249 ; 34 L. J. Q. B. 
265 ; 11 L. T. 569 ; 29 J. P. 69 ; 13 W. R. 257 ; 
122 K. R. 1091, Ex. Ch. 

AntMUiUonH : — Dbtd. Wilson v. Merry’ (18G8), L. R. 1 So. 

& Div. 32ti. Apld. Bower v. Poate (1876), 1 Q. B. D. 321 : 

Hardaker v, IcUo District Council. fl806] 1 Q. B. 335. 

Consd. Groves v. Wimbome, [18U8] 2 Q. B. 402. Apld. 

Penny tJ. Wimbledon U. C. (1809), 68 L. J. Q. B. 704. 

Reid. Uyams v. Webster (1867), L. H. 2 Q. B. 264 ; Smith 

V. West Derby L. B. (1878), 3 C. 1*. D. 423 ; Barham v. 

Ipswich Dock Comrs. (1885), 54 L. T, 23. 

1280. Taking lands for public works.] — A 
corpn. having, under an Act of Parliament, right 
to take lands for the purpose of certain public 
works, gave notice to the owner of the inheritance 
of an intention to take it. They then entered 
regularly upon the land for the purpose of surveys, 
etc., & afterwards their contractors, without the 
knowledge of the corpn., but with the assent of the 
occupying tenants brought some waggons & rails 
& other implements on the land & there left them, 
but did not commence the works or do any damage. 
This was done without obtaining the assent of 
pltf., but it became known to his agent in the end 
of Dec. In the beginning of the following Feb. I 
without any previous communication with defts. 
he filed liis bill for an injunction to restrain them 
fi*om allowing the waggons, etc., to remain on the 
Imd & from taldng possession of the land until 
they had complied with the provisions of Ltinds 
Uauses Consolidation Act, 1845 (c. 18) i—Held : 
though the corpn. were bound by the acts of their 
contractors, the acts done were not a taking 
p)^ssion within the meaning of the Act & the 
bill was improperly filed. — Btandish v, Liverpool 

(1862), 1 Drew. 1 ; 61 E. R. 351. 

/io?fv on highway.] — Wyatt v. Dethick 

' iolk 5 22 J. P. 387. 

*282. .]— Gray v. Pullen, No. 1279, ante. 

AT A r; — •] — Deft., under a contract with the 

MetropoUtan Board of Works, opened a public 
Khway, not being a turnpike road, in a metro- 
^iitan parish, for the purpose of constructing a 
wwer ; some months after the work was finished, 
|mmage ensued to pltf. from his horse stumbling 
^ road. The filling in of the road had 

^PJ^Porly done by deft., & the hole was owing 
iiatur^ subsidence of tiie materials, w^ch 
six takes place, to a greater or less degree, 

months or longer after such an excavation has 


been filled in : — Held : deft, was not liable to pltf. 
for the damage : for there was no obligation on 
the deft, by common law or statute to do more than 
properly reinstate the road. — Hyams v. Webster 
(1868), L. R. 4 Q. B. 138 ; 9 B. & S. 1016 ; 38 
L. J. Q. B. 21 ; 17 W. R. 232, Ex. Ch. 

Annotalion: — Conid. Cox v, Paddiiigtou Vostry (1891), 

64 L. T. 566. 

1284. .] — Where a surveyor of highways 

has been ordered by a vestry to do certain works 
on a highway, & during the performance of those 
works an accident occurs in consequence of the 
road being left in a dangerous condition, the 
surveyor is guilty of neglect of a statutory duty 
under Highway Act, 1835 (c. 50), s. 56, & will be 
liable in an action for damage notwithstanding 
that he has contracted with a third party for 
supplying the necessary labour, & has not per- 
sonally interfered with the work. — Taylor v, 
Greenhalgh (1870), 24 W. R. 311, C. A. ; revag, 
(1874), L. R. 9 Q. B. 487. 

Annotation: — Refd. Pendlobury v. Grecnhalgli (1875), 1 

Q. B. D. 36. 

1285. .] — Hardaker v. Idle District 

Council, No. 1255, ante, 

1286. Construction of railway bridge.] — Hole 
V. Sittinobourne & Sheerness Ry. Co., No. 1203, 
ante, 

1287. Erection of piles in navigable river.] — 

No power is conferred on the Metropolitan Board 
of Works of erecting any works in the soil or bed 
of the River Thames by Metropolis Management 
Act, 1855 (c. 120), s. 135. That power is conferred 
by Metropolis Management Amendment Act, 
1858 (c. 104), s. 2, subject, by sect. 27, to the 
consent of the Admlty. being previously obtained 
in respect of all works below high water mark 
whicli may interfere with the navigation. Where, 
therefore, a contractor, by direction of the Metro- 
politan Board, had placed piles in the bed of the 
river to protect sewage works there, without having 
obtained the consent of the Admlty., the Metro- 
politan Board & the contractor wei*e held liable to 
damages in an action brought by the owner of a 
vessel, which had been injured by grounding on 
the piles. — Brownlow v. Metropolitan Board 
OP Works & Aird (1804), 10 C. B. N. H. 540 ; 4 
New Rep. 173 ; 33 L. J. C. P. 233 ; 12 W. R. 871 ; 
143 E. R. 1241, Ex. Ch. 

Annotationa : — CoDBd. Coo v, WIho (1864), 5 B. & S. 440 ; 

Mersoy Docks TnwtccH v. Giblw (1866), L. It. 1 H. L. 93. 

Refd. L. C. C. V. Port of Loudou Authority, [1914] 2 (IJh. 

I 362. 

1288. User of roadway.] — Railways Clauses Act, 
1845 (c. 19), s. 58, provides tliat if the co. shall in 
the course of making the railway use or interfero 
with any road, they shall from time to time make 
good all damage done by them to such road. A 
railway co. used certain roads by the carriage of 
stone, bricks, timber & other materials over the 
same, to be used, & which were actually used, in 
the making of the railway & works. In the 
opinion of two justices, they had thereby done 
damage to such roads : — Held : under the above 
provision they were liable to nutke good the 
damage so done, although the materials were 
really conveyed in the carts of the contractors, 
or sub-contractors, or of other persons employed 
by them. — ^West Riding & Grimsby Ry. Co. v, 
Wakefield Local Board of Hea^lth (1804), 

5 B. & 8. 478 ; 33 L. J. M. C. 174 ; 10 Jur. N. 8. 
1046 ; 12 W. R. 1076 ; 122 E. R. 908. 

Annotation: — Refd. Barnett v, Hoo Highway Board (1882), 

46 J. P. 805. 

1289. .] — ^A corpn. in carrying out a scheme 

for the widening of one of their roads, entered into 
a contract with a contractor for the hauling of 
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Sect, 6 . — Ads of eoniraeiore and their servants : Sub- 
set. 2, B. {d), (e) & if). Sects. 7 & 8. Part X. 
Sect. 1 ; Sub-Bed, A, & B, (a) & (6) i,\ 

stone. The contractor used traction engines to 
haul the stone, & in so doing caused damage to 
some other roads, which were repairable by the 
county council as the highway authority. The 
contract was for a year, commencing on Apr. 1, 
1902, & terminating on Mar. 31, 1903. The 
dam^e to the roads took place between Jan. 19 
& Mar. 24, 1903. The work of widening the road 
was completed in Sept. 1903. On Fob. 11, 1904, 
the coimty council commenced an action against 
the corpn. to recover the additional expenses of 
repairing pltfs.* roads in consequence of the use of 
the traction enp^es : — Held : the action could be 
maintained against the corpn. as the persons in 
consequence of whoso order the damage had been 
done. — Kknt County Councjil v. Folkestone 
Corpn., [1905] 1 K. B. 620 ; 74 L. J. K. B. 352 ; 
92 L. T. 300 ; 69 J. P. 125 ; 53 W. 11. 371 ; 21 
T. L. R. 209 ; 49 Sol. Jo. 281 ; 3 L. G. R. 438, C. A. 
Annotations : — Consd. Bromley Tl. C. v, Croydon Corpn., 

llllOg] 1 K. B. 853. Refd. Tilliiipr V. Dick Kerr, [1905] 

IK. B. Ctr.2 ; Itoifftito U. C. t’. Sutton District Water Co. 

(1909). 73 L. J. K. B. 315. 

1290. Non-repair of roadway.] — Pefts. were the 
owners of a quay over wliich there w’as a public 
right of way tt) tlieir docks. The Great Fastern 
Ry. CO., by their i)rivate Act of Parli ment, were 
empowered to & did enter into an arrangement 
witli defts. to lay tramways connecting the docks 
witJi the railway system. The co. were to keep 
the tramways in good working order. Under 
Tramways Act, 1870 (c. 78), the co. as promoters 
gave notice to defts. of their intention to open & 
break up the road for the purpose of doubling the 
rails at a particular point. The co. did break up 
the highway for their tramway purposes. Pltf. 
was injured by being thi-own from his cart through 
the defective condition of the roadway at the 
place whero the works were b(ung carried out, 
& brought his action for compensation against 
defts. as ownem of the higliway. Tlie jury at tins 
trial found that the accidmt to pitf. had boon 
caused by the negligence of the railway co., who 
were in possession of the .spot where the occurrence 
took place, & that the roadway was in a def(‘ctive 
condition owing to a breach of duty on tlie part of 
the railway co., <& gave pltf. substimtial damages. 
It was contended, on argument on b(dialf of pltf., 
that on these findings ho was entitled to have the 
verdict entered h)r him, Ac on the part of defts. 
that they amounted to a verdict for them ; — 
Held: as the railway co. were ciurying out their 
works not under the orders or as licensees of defts., 
but under their statutory powers, & were in the 
sole possession of the i)lace where the accident 
happened, which was entirely under their control, 
& the negligence causing fJie accident was that of 
the railway co. & not of doftis., the verdict ought 
ro be entered for defts. — Barham v, Ipswich Dock 
C oMRS. (1886), 54 L. T. 23. 

1 . sewage.]— The Beaconsfield 

Rural District Council had undertaken, under 
powers ^ven to them by Public Health Act, 1875 
cleansing of cesspools in pai*t of their 
district. They entered into a contract with H. 
tnat ho should keep the cesspools clear. The 
contract did not contain any express provision as 
to disposal of the sewage matter emptied out of the 


cesspools. H.’s men had without leave deposited 
the sewage on the land of pltfs. » who brought an 
action against the council & II. for damages : — 
Held : the council had a duty to dispose of the 
sewage, & on the construction of the special 
contract they had not contracted with H. for the 
discharge of this duty & were still liable for it not 
being discharged ; (2) even if they had contracted 
for the discharge of this duty they would have 
remained liable to pltfs., for the contracter’s 
failure to perform the duty. — Robinson v, 
Beaconsfield Rural Council, [1911] 2 Ch. 188 ; 
80 L. J. Ch. 647 ; 105 L. T. 121 ; 76 J. P. 353 ; 27 
T. L. R. 478 ; 9 L. G. R. 789, C. A. 

(c) Unlawful Acta. 

1292. Employer liable.] — Though a person 
employing a contractor to do a lawful act is not 
responsible for the negligence or misconduct of 
the contractor or liis servants in executing that 
act, yet, if the act itself is wrongful, the employer 
is responsible for the wrong so done by the con- 
tractor or his servants, is liable to third persons 
who sustain damage from the doing of that wrong. 
— Ellis v. SheI'Tibld Gas Consumers Co. (1853), 
2 E. & B. 767 ; 2 C. L. R. 249 ; 23 L. J. Q. B. 42 ; 
22 L. T. O. S. 84 ; 17 J. P. 823 ; 18 Jur. 146 ; 2 
W.R. 19; 118E.R. 955. 

Annotations : — Apld. Holt) v. Sittingboume & SbeomtiBB Ry. 

(18G1). G H. & N. 488 ; Pickard v. Smith (IBGl). 10 C. B. 

N. S. 470. Refd. Sadler v. Honluck (1855), 4 E. & B. 670 : 

R. V. Longton Ga« Co. (1860), G Jur. N. S. 601 ; Bublor 

V. Uuiitor (18G2), 7 U. & N. 826 ; Illako v. Thirst (1863), 

2 II. & C. 20 ; Gray v. Pullen (1864), 6 B. & S. 970 ; 

S6raudat v. SoIbbo (18CG), ]j. R. 1 P. O. 152 ; Bower t>. 

Poat4j (1876), 1 Q. B. D. 321 ; Belvedere Flnh^Guano Co. 

V. Rainhttoi Chemical Works, Feldman & Partridiro, 

Iiid, Coopc V. Same, 11920] 2 K. B. 487. 

1293. ,] — Butler v. Hunter, No. 1226, 

ante. 

1294. .J — Hobbs v . Tunbridge Wells 

Local Board (1885), 49 J. P. 679. 

Annotation : — ^Refd. Gerard v. Kent County Council, [18971 

1 Q. B. 351. 

(/) Other Cases. 

1295. Acts done on land of employer — Though 
done as contractor for another.] — Two cos. 
employed the same solr. & contractor : — Held : 
it is no defence to a suit against one of the cos. 
for acts done by the contracU>r upon the land pur- 
chased by that co., that the acts complained of 
were done by liim in his capacity of contractor 
for the other co. — K ensington (Lord) v . Metro- 
politan Ry. Co., Williams v . Metropolitan 11 y, 
Co. (1806), 14 L. T. 580 ; 14 W. R. 754. 

1296. Where contractual liability — Payment for 
admission to race-course stand — Negligent con- 
struction.] — Deft., acting on behalf of himself 
other persons interested in the C. steeplechases, 
entered into a contract with E. & co., by which 
B. & CO. engaged to erect & let to them a temporary 
stand for the accommodation of persons desiring 
to see the races. The stand having been erected, 
deft., on behalf of himself & his colleagues, received 
money from visitors for the use of places on the 
stand, E. & co. were competent & proper persons 
to be employed to erect the stand, but it was in 
fact negligently erected by them, & in consequence 
feD, & pltf., who had paid for admission & was 
upon the stand looking at tJie races, was injured 
by the fall. Neither pltf. nor deft, know of the 
improper construction of tlie stand : — Held : the 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (i). 

o. Earth borrowed for enihankment — 
(Jaueino damaee.] — A co. buUdlxiff a 


railway Is not liable for injury to 
pi*o^rty cauBed by Uio wrongful act 
01 their contractor in borrowing earth 
for embankments from a place, Sc in 


a inamicr, not authorised by the con* 
tract. — Kjcrr v . Atlantic & North 
Western Ry. Co. (1896), 25 S. O. R. 
197. — CAN. 
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contract by deft, to be implied from the relation 
which existed between him & pltf. was that due 
care had been used not only by deft. & his servants, 
but by the persons whom he employed to erect 
the st^d, & therefore he was liable for the injury 
to pltf.— -Francis v. Cockrell (1870), L. R. 5 
Q. B. 501 ; 10 B. & S. 950 ; 89 L. J. Q. B. 291 ; 23 
L. T. 460 ; 18 W. R. 1205, Ex. Ch. 

John t>. Bacon (1870), L. n. 5 0. P. 
v, Lavorick (1874), L. R. 0 Q, B. 122. 

Bxpld. K^mdall f>. Nowaon (1877), 2 Q. B. D. 102. Apld. 

Kiddlo Lovott (1885), 16 Q. B. D. 605. Consd. Mamey 

V. ^ott, [l^JOl 1 Q. B. »86 ; Liebig's Extract of Meat Oo. 

V, Me^y Docks & Harbour Board Sc Nelson (191 U 87 
.Apld. Maclonau v. Seerar. [19171 2 K, B. 

326. Reid. Oarataire v. Taylor (1871), L. R. 0 Exoh. 217 ; 

Rlcharflson v. fi. E. Ry. (1875), L. R. 10 O. P. 486: 

Kopitoll e. Wilson (1876). 1 Q. a I). 377 ; v. 

’ Hyman v. Nye (ISS?), 6 

Q. B. D. C85 ; Heaven v. Ponder (1883), 11 Q. B. D. 503 ; 

Bicker V. Lake & MUot (1912). 106 L. T. 533 ; Norman 
B. 163 ; (lox V. Coulson, [1916J 
I Bramiigeii Harrington ^921), 37 T. L. R. 

A Petroleum Co. v, A.-Q. for Ceylon, [19261 


Sect. 7.— SERVANTS HIRED TO EMPLOYER. 

See Part I., Sect. 2, sub-sect. 1, B., ante. 


Sect. 8.— LIABILITY OF CONTRACTOR AS 
MASTER. 

See, generally f Sect. 6, ante, 

1297. General rule — Contractor liable — ^Aots done 
In course of employment.] — Sly v. Bdglby, No. 
1248, ante, 

1298. .] — A., an engineer, being 

employed by B. to erect a steam boiler, & other 
apparatus, on premises adjoining to the manu- 
factory of 0., & in consequence of the explosion 
of the boiler from the insufficiency of the materials 
of which it was composed, the property of the 
latter was injured, & it being found as a fact by 
the jury, that A. was perso^ly present, & that 
his servants had the management of the apparatus 
at the time of the accident : — Held : 0. might 
maintain case against A. for tlie injury he had 
sustained. Semblc : if the jury had negatived the 
fact of A.’s management of the apparatus, though 
the accident arose from an imperfection in the 
materials of which it was composed, ho would not 
have been primarily liable. — ^Wittb v. Hague 
(1822), 2 Dow. & Ry. K. B. 33 ; 1 L. J. O. S. 
K. B. 9. 

Annotationa Rapson v. Cubitt (1842), 9 M. & W. 

710 ; Reedio v, L. & N. W. Ry.. Hobbit v, Samo (1849), 

4 Exob. 244. 
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Sect. 1.— PROCURING OR ENCOURAGING 
BREACH OF CONTRACT BY SERVANT. 

SuB-SECT. 1. — Inducing Servant to Leave 
Service. 

A. In General, 

See, generally. Trade & Trade Unions. 

1299. What Is evidence of Inducing.] — In an actioz 
against A. for seducing the servant of B. from hij 
service, it is sufficient evidence that A. asked the 
servant to enlist in the army & afterwards gave hina 
money. An^ infant slave in the West Indies 
executed an indenture, by which he covenanted tc 
serve B. for a certain term of years as his servant) 
& B. covenanted to do certain things on his part ; 
B. then came to England with the slave. Id 
. an action against A. who had seduced him from the 
service of B„ A. was not permitted to allege that 
tne contract was void, as being made by an infant 
i + ^ therefore that the declaration, which 

stated him to have been rctaiued as a servant foi 
years, was not proved ; for the ct. held 
tliat the eUcct of such a contract might be the 
nuinimussion of the slave, & consequently that it 
was for his own benefit, & being for bis own benefit, 
that it was, at most, only voidable by the infant 
himself .-Keane v, Boycoti^ (1795), 2 Hy. Bl. 
511 ; 126E. R. 076. 

^ii^to<w„w;--Congd. Bvanfi w. Walton (1867), L. R. 2 
K ^®fl7n ForboB V, Cochrano (1823), 3 Dow. & Ry. 
S- Rc Tho Slave, Grace, H. v, Allan (1827), 2 

94 ; Sykes v. Dixon (1839), 9 Ad. & El. 693 


B. When Action lies. 

(a) Injury to Master. 

1300. Essential to action.] — Hart v. Aldridge 
(1774), 1 Oowp. 54 ; 98 E. R. 964 ; svb nom. 
Anon., LoUt, 493. 

Annotations Lumley v, Gyo (1853), 2 E. B. 216. 

Befd. Allen e. Flood, [1898] A. 0. 1. 

1301. .] — LUMJ.BY V. Gye, No. 1307, post. 

1302. .] — Bowen v. Hall, No. 1313, post. 

1303. ^ — Taylor v. Cambridge Gazette 

Co., Ltd. & Kilnbr (1898), 42 Sol. Jo. 832. 

1304. .1-t-Quinn V. Lbathbm, No, 1320, post, 

1306. .] — Jasperbon v. Dominion "Tobacco 

Co., No. 1330, post. 


(6) Subsisting Contract of Service. 
i. In General. 

Seduction, see Sect. 2, post. 

1306. Essential to action.] — A servant, while in 
his master's service, may solicit business from his 
customers for himself, when his service is at an 
end, & he sets up on liis own account. 

A servant, while engaged in the service of his 
master has no right to do any act which may 
injure his trade. . . . There is nothing morally 
bad or very improper in a servant, who has it in 
contemplation at a future period to set up for him- 
self, to endeavour to conciliate the regard of his 
master’s customers & to recommend himself to 
them. 

Seducing a servant & enticing him to leave his 
master while the master by contract has a right to 
his services is certainly actionable, but to induce a 


PART IX. SECT. 8. 

‘Contractor liaiih 

U. c!^H?4y5.2:^AN? ' ^ 

— CaiAia V, CTnisnou 
(1877). I P. & I 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (a). 

1300 i. Essential to action. ] — ^An action 
will lie by a father for onticing away 
hiB daughter from living with him & 
BO depiiving him of such serviooB as 
she renders turn from her sense of duty 
St filial gratitude. — ^M oobb v. Walters 


(Sask.). [1019] 3 W. W. R. 806.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 
B. (b) i. 

1 306 1. Essential to action, 1 — ^Pltf . sued 
dofts. for enticing Sc procuring certain 
of bis servants to desert his sorvloo, St 
the trial established that the parties 



Master and bEBVANi. 


Sect. 1 . — Procuring or encouraging "breach of conirad 
by servant: Sub eed. 1, B. (b) i. & ti.* d: (c), 
C. {a) d? (d), D. ; sub-eed. 2, A.] 

servant to leave his master’s service at the expira- 
tion of the time for which the servant had hired 
hintgftlf . • • is not the subject of an action (Lord 
Kbnyon, C.J.)* — Nichol V. Martyn (1799), 2 
Esp. 732, N. P. _ ^ 

Annotation! — CODSdt Robb Greene (1895), 64 L. J. Q. B. 
693. 

1807. .] — declaration, by the lessee of a 

theatre, charged in the first & second counts that 
J. had contracted with pltf . sing at his theatre, 
& not elsewhere, during a certain term, without 
pltf.’s consent, & that deft, had during the term 
maliciously enticed & procured J. to depart from 
her said contract against the will of pltf., whereby 
J. refused to sing for pltf. at his theatre during the 
whole of tlie term. The third count alleged that 
J. had been hired by pltf. as & was his dramatic 
artiste, for a certain term, & that deft, had 
maliciously enticed & procured her to depart from 
her said employment during the said term. All the 
counts alleged special damage. On a demurrer to 
the declaration : — Held : the action was maintain- 
able at common law, as the maliciously procuring 
J. to break her contract was a wrongful act from 
which damage accrued to pltf. ; the rule of law 
giving a remedy for enticing away servants, is 
not confined. to menial servants, or to such as fall 
witliin the Statute of Labourers, but ex'>end8 to 
all cases where there is an unlawful or malicious 
enticing away of a person employed to give his 
exclusive personal service for a given time under 
the direction of an employer who is injured by 
the wrongful act ; the action for maliciously 
persuading a servant to quit his service is maintain- 
able wherever there is at the time of the persuading 
a binding contract of hiring & service existing 
between the paiiics, whether the service be then 
actually subsisting or not. 

Scnihlc : the c(mtract need not be for exclusive 
service ; & an action will lie for maliciously 
inducing another to break a contract of any 
description whereby damage accrues to the party 
with whom the contract has been made. — L umley 
V. Gye (1853), 2 E. & B. 216 ; 22 L. J. Q. B. 463 ; 
17Jur. 827; 1 W. B. 432 ; 118 E. B. 749. 
AnnoUUions : — Apld. Bowon v. Hall (1881), 6 ii, B, D. 333 ; 
Bo FroncoHCO v. Boruum (18U0}, 63 L. T. 514 ; Ezebango 
Tolcgrapb Cki. v. Gregory (1895), 73 L. T. 120. Consd. 
AUoii V. Flood, 1 1898] A. 0. 1. Apprvd. Quinn v. Leathern, 
riOOl 1 A. C. 495. Consd. Read v. fYiendly Soc. of Opera* 
live StonoiiioeonB .of England, Ireland & Wales, rl902] 

2 K. B. 732. AplA South Wales Miners* Foduration v. 
Glamorgan Coal Go., [1905] A. C. 239. Consd. Long v. 
Smithson (1918), 88 L. J. K. B. 223 ; Said v. Butt, [1920] 

3 K. B. Apld. Josperson v. Dominion Tobacco Co., 
[1923] A. C. 709. ConsA Block v. Admiralty Comrs. 
(1924). 9,3 L. J. K. B. 341. Befd. Kvons v. Walton (1867). 
,36 L. J. C. V. 307 ; CatUc r. Stockton Watenvorks (1875), 
L.^R. 10 Q. B. 453 ; Mogul S.S. Co. v, McGregor, Gow 
(1889), 23 Q. B. I). 698 ; Temi)erton e. HusacU, (18931 
IQ. B. 716 ; Chamock r. CJourt (1899), 68 L. J. Ch. 650 : 
National Phonograph (}o. v. Edison Bell Consolidated 
Phonograph Co., 11908] 1 Ch. 335 ; Conway v. Wado, 
[1909] A. C. 606 ; Larkin r. Long, [1915] A. C. 814 ; Stott 
V. Gamble. [1916] 2 K. B. 604 : Watt i>. British Medical 

^ K. B. 244 ; Valentine v, Hyde, (19191 
2 Ch. 129 ; Davies v, Thomas, (19201 2 Ch. 189 ; Wolsten- 
bplp® V. Arias. 11920] 2 Ch. 403 ; Ware & De FreviUe v. 


Hentd. Rogers v. Ilajcndro Butt (1860), 13 Moo. P, C. C. 

(1861), 5 L. T. 291 j Miller v. 
W, il. 332 ; Alderaon v. Maddisou (1881), 
Wilkins. [1899] 1 Ch. 255 : 
Wold-Blundell r. ^phons. (19201 A. C. 956 ; McOoU t>. 
Canadian Pacific Ry., (19231 A. C. 126 : G. W, K v 
Dunlop Rubber Co. (1926). 42 T. L. R. 376. 


Ig 0 g J — A number of discharged sailors 

entered into a partnership a^cor^ to the terms 
of which the sailors were to perform together at 
certain music halls & were not to appear dur^ 
the term of the partnership in any other th^tre 
or music hall. Pltfs., who were members of the 
CO., complained that deft, had induced cert^ of 
the saUors to break the contract by promising to 
get them employment & by obtaini^ other 
engagements for them. By amendment it was 
further alleged that deft, had wrongfully con- 
tinued persons in her employment with the toow- 
ledge that by being in her employment those 
persons were breaking a contract with pltfs. ; 
Held : an action lies to recover damages 

on the latter ground, the foundation of this iwtion 
is that there shall be notice to deft, of a subsisti^ 
contract which one party, at all events, is still 
willing & able to perform ; & there being sufllcient 
evidence before the county ct. judge that the 
paiinership had for all practical purposes come to 
an end, no action lay. — Long v. Smithson (1918), 
88 L. J. K. B. 223 ; 118 L. T. 678 ; 62 Sol. Jo. 
472, D. C. 

Antitotion.— Refd. Said u. Butt, [19201 3 K. B. 497. 

1809. Whether actual service necessary.]— 
Lumley v. Gye, No. 1307, ante. 

1810, ,] — Long v. Smithson, No. 1308, ante. 

ii. Nature of Contract. 

1311. Contract for piece work.] — A non. (1774), 
Lofft, 403; 98 E. B. 764; euh nom. IIabt v, 
Aldridge, 1 Cowp. 64. 

AnnoUUions Lumloy u. Qyo (1853), 2 E. & B. 216 ; 

Alien V. Flood, [1808] A. C. 1. 

1312. Whether contract must be for exclusive 
service.] — L umley v. Gye, No. 1307, ante. 

1818 . .]— An action lies against a third 

g erson who maliciously induces another to break 
is contract of exclusive personal service with an 
employer, which thereby would naturally cause, 
& did in fact cause, an injury to such employer, 
although the relation of master & servant may 
not strictly exist between the employer & 
employ^. 

Wliere in such an action the employed was also 
a defendant, but as against him pltf. claimed only 
an injunction & not damages : — Held : damages 
might, in the discretion of the ct. bo given under 
Chancery Amendment Act, 1858 (c. 27), & the 
jury, therefore, should be directed by Hie judge, 
in the event of a verdict for pltf., to find such 
damages os should be awarded (a) if the ct. should 
think it a proper case both for injunction & 
damages, & (b) if the ct. should think it a proper 
case for damages only, & not also for an Injunction. 
—Bowen v. Hall (1881), 6 (^. B. D. 333 ; 60 
L, J. Q. B. 306 ; 44 L. T, 76 ; 45 J. P. 373 ; 29 
W. B. 367, C. A. 

Annotations: — Consd. Tomperton v. Russell, [18931 1 Q. B. 
715 : Wright v. Hennessey (1894), 11 T. L. R. 14 ; Allen 
V. Flood, [1898] A. C. 1 ; Long v. Smithson (1918). 88 
L. J. K. B. 223 ; Rely*A*Bell Burglar Sc Fire Alarm Co.« 
V. Eisler, (19261 Ch. 609. Reid. Sfineral Water BoiJo 
Exchange & Trade Protection Soc. v. Booth (1887), 36 
W. 'RTzU; Mogul S.S. Co. v. McGregor. Gow (1889), 
23 Q. B. D. 598 ; De Francesco v. Barnum (1890). 63 
L. T. 514 ; Exchange Telegraph Co. v. Gregory (1895), 
73 L. T. 120 ; Lyons u. Wilkins Tl896), 74 L. T. 858 ; 
Chamook v. Ciourt (1899), 68 L. J. Ch. 550 ; Quinn v. 
Leathern, [1901] A. C. 495 ; South Wales Miners* Federa- 
tion V, Glamorgan Coal Co., [1905] A. C. 239 ; National 
Phonograph Co. v, Edison Bell Consolidated Phonograph 
Co.. [1908] 1 Ch. 33^ IVare Sc De Frevillo v. Motor 
Assoon., [1921] 3 K. B. 40; Sorrell v. Smith, [1925] 
A. C. 700. Hentd. Woolley v. Broad. [1892] 1 Q. B. 806 ; 
Weld'Blundoll v. Stephens, [1920] A. C. 956. 
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Pabt X.— Rights op Master against Third Persons. 


1314. Not confined to menial servants.]— 

Lumley V. Gye, No. 1307, ante, 

1315. May be Inferred from relationship.] — An 

action will lie for enticing away pltf.’s daughter, 
though there be no allegation that deft, debauched 
her, or that there was any binding contract of 
service between her & pltf. Pltf.’s daughter, 
who was about nineteen years of age, resided with 
him os a member of his family, & assisted him 
in his business of a licensed victualler. By 
means of a fictitious letter of invitation dictated 
by deft., slie procured her mother’s consent to her 
quitting her home for a few days, when she left, 

deft, took her to a lodging house, where he 
cohabited with her for nine days, & she then 
returned home : — Held : there was a sufficient 
continuing relation of master & servant de facto, 
& sufficient evidence of a wrongful enticing away 
of the daughter by deft, to entitle pltf. to maintain 
an action against him. — ^E vans v. Walton (1867), 
L. K. 2 C. P. 616 ; 30 L. J. C. P. 307 ; 17 L. T. 
02; 15 W. R. 1062. 

Annotation:— Conai, Allen v. Flood. [1898] A. C. 1. 

1316. Strict relationship of master & servant need 
not exist.] — Bowen v. Hall, No. 1313, ante. 


Britain & Ireland, 11903] 2 K. B. GOO. Apld. National 
Phonosrapli Oo. v. EdiBon-Boll Consolidated I’houosraph 
Co., [19081 1 Cb. 335. Consd. Long v. Smithson (1918), 
88 L. J. K. B. 223 : Pratt v, British Medical Assocn., 
11919) 1 K. B. 244 ; Valentine v, Hyde, [1919) 2 Oh. 129. 
Apld. Davies v. Thomas. [19201 2 Ch. 1 89. Conad. H^ges 
V. Webb, [19201 2 Ch. 70 : & Do Frovillo v. Motor 


Shipping 

, [i924] 1 Ch. 28 ; Sorrell t>. Smith. [1926] 
A. C. 700. Apld. O. W. K. V. Dunlop Rubber Co. (1926). 


Federation. 


42 T. L. R. 376. Reid. Read v. Friendly Soc. of O^^tive 
Stonemasons ol England. Ireland & Walos, [1902] 2. K. B. 
732 ; South Walos Minors* Federation v. Glamoigan Coal 
Co., [1905) A. C. 239 ; Denaby & Cadeby Main Colllenes 
V. i’orlcBhire IMlnors* Assocn.. [1906) A. C. 384 ; 

V. Busnach (1913), 29 T. L. R. 214 ; Said v. Kutt. [1920) 
3 K. B. 497 ; White e. Riley. [19211 1 Ch. 1. ^MenW. West 
Ham Union v. L. 0. C. (1902). 71 L. J. K. B. 299 R- J? 
Brailsford. [1905) 2 K. B. 730 ; Conway^ 

2 K. B. 844 ; GaskeU r. Lancashire & Cheshire Minere 
Federation (1912), 56 Sol. Jo. 719 ; In the Goode of 
Hall V. Knight & Baxter (1913). 109 L. T. 587 rvacher 
e. London Soc. of Compositors, [1913] A. C. 107 : 22c 
Ainsworth. Finch r. Smith. [1915) 2 Ch. 90 ; ^rkin v. 
Long. [19161 A. C. 814 ; Croft v. Blay. [1919] 1 Ch. 277 ; 
Welldon v. Butterley Co., [19201 1 Ch. 130; Tlnlino v. 
White Cross Inscc., [19211 3 K. B. 327. 

1321. .]— South Wales Miners 

Federation v. Glamorgan Coal Co., No. 1322, 
post. 


(e) Where no Actual Breach of Contract. 

1317. Employment of unlawful means.] — An 
action for misfeasance will lie for threatening the 
workmen or customers of another, so that he 
thereby loses profit. — Garret v. Taylor (1620), 
Cro. Jac. 667 ; 2 KoU. Rep. 162 ; 79 E. R. 485. 
AnnoifUions : — Consd. AUen v. Flood. [1898] A. C. 1. Be!d. 

Quinn v. Leathern (1901), 70 L. J. P. C. 76. Mentd. 

Rogers v. Rajendro Dutt (1860), 13 Moo. P. C. C. 209 ; 

Mogul S.S. Co. V. McGregor, Gow (1880), 23 Q. B. 1). ; 

Pratt V. British Medical Assocn., [1919] 1 K. B. 244; 

Sorrell v. Smith, [1925) A. C. 700. 

1318. Where business managed by receiver.] 

— Where a partnerslii]p is dissolved by the ct., & 
a receiver & manager is appointed with a view to 
the sale ol the business as a going concern, any 
deliberate act, whether by a paiiner, part y to the 
action, or a stranger, calculated to destroy the 
value of the business, is an interference with the 
receiver & manager, & may be restrained as such, 
even tljough not otherwise illegal. E.g . , tampering 
with the employees of the business & inducing 
tliem to give notice to leave, & to join a rival 
business, is an act of interference, although no 
breach of contract is instigated. — Dixon v. Dixon, 
11904 1 1 Ch. 161 ; 73 L. J. Ch. 103 ; 89 L. T. 272. 

1319. Inducing servant to leave — At expiration 
of term.] — Nicuol v. Martyn, No. 1306, ante. 


C. Juatificaiion. 

(a) In General. 

1320. Necessity for — As defence to action.] — 

It IS a violation of legal right to interfere with 
contractual relations recognised by law if there 
R 9 sufficient justification for the interference, 
l^iis piinciple cannot be confined to inducements 
to break contracts of service. If such wrongful 
m^rfcrence^ with a man’s liberty of action is 
int^ded to injure & in fact damages a third person, 
such tliii’d person has a remedy by an action. — 
WINN V. Leathbm, [1901] A. C. 495 ; 70 L. J. 

5 L. T. 289 ; 66 J. P. 708 ; 50 W. B. 

130; 17T.L.B.74e,H.L. 

Buloock ». 8t. Anne’s Master Builders’ 
(1902), 19 T. L. R. 27. CoMd. GlUun e. 
JNatioiial Amalgamatped Labourers* Union of Great I 


(6) What amounts to Justification. 

Trade disputes.] — See Trade & Trade Unions. 
1322. Interference limited to advice.] — Procuring 
a breach of contract is an actionable wrong unless 
there be justification for interfering with tJie legal 

. . . At 

The infliction of an unlawful injury upon the 
persons entitled to have the services of their 
workmen ... is an actionable wrong unless it 
can be justified (Lord Halsbury, C.). 

As regards advice . . . that there are cases in 
which it is not actionable to exhoii) a person to 
break a contract may be admitted ; & it is very 
difficult to draw a sharp line separating all such 
cases from all otliers (Lord Lindley). — South 
Wales Minkrs’ Federation v. Glamorgan ("oal 
Co., [1905] A. C. 239; 74 L. J. K. B. 525; 92 
L. T. 710 ; 53 W. R. 593 ; 21 T. L. R. 441, 11. L. ; 
^ffff* C. suh nom. Gjamougan Coal Co. v. 
South Wales Miners’ Federation, [1903] 2 
K. B. 545, C. A. 

Annotations: — Befd. Olblun v. National Ainulgamated 
Laboiirere* Union of Great Britain & Ireland, [lUO.i] 2 
K. B. 600 ; Larkin v. Long (1015), 84 L. J. P. U. 201 ; 
Valentino v. Hyde, I19J9] 2 Ch. 129 ; Davies r. Thoi^. 
119201 1 Ch. 217 ; Brimelow v. Cossou. [192’1] 1 Ch. 302. 
Mentd. National Phonograph Co. v, Edison B^l (Jon- 
Boiidated Phonograph Co., [1908] 

Ganiblo. [1916) 2 K. B. 504 : Pratt v. British M^ical 
Assocn., (1919) 1 K. B. 244 ; Said u. Butt, [1920 J 3 K. B. 
497 ; Ware & De Freville v. Motor Trade Assocn., [1921) 
3 K. B. 40 ; Sorrell v. Smith, [1925) A. C. 700. 

D. In Connection with Trade Disindcs. 

See Trade & TRADE UNIONS. 


Sub-sect. 2. — Harbouring Servant. 

A. In General. 

1323. Action lies.] — Anon. (1430), Fitz. Nat. 
Brev. 107 B. 

AnnolaHon : — Beld. Lumloy v. Gyo (1853), 2 E. & B. 216. 

1324. .] — Pltfs. agreed in writing with L., 

that he should serve them for seven years as a 
crown glass maker ; that he should not during 
that term work for any other i)erson without their 


part X. SECT. 1, SUB-SECT. 1.- 
C. (b). 

a wriUng^Whethe 

“venoc.) — In an action rar entioin 


away a servant from his master*s 
sorvlco, & harbouring him it is no 
defence that the agreement entered 
into between the servant ft the master 
was si^ed only by the former, or that 


the servant had not actually entered 
into the service of the master ft 

S erformed any work. — Fitzgerald v. 
TAPLKTON (1867), 4 Nfld. L. R. 170. — 

NFLD. 
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Master and Servant. 


Bed. 1. — Procuring or encouraging "breach of conlrad 
by servant : Siib-sect. 2, A. cfc B. ; eub-sects. 3 
& 4. Sect, 2; Sub-sect, 1, A,"] 
licence ; that they might deduct from his wages 
any fine he might incur for breach of their rules ; 
that during any depression of trade he should be 
paid a moiety of liis wages ; that if he should be 
sick or lame, pltfs. should be at liberty to employ 
any other person in his stead, without paying him 
any wages ; that pltfs. should pay him, so long 
as he should bo employed & work as a crown glass 
maker, certain wages by the piece, &; £8 a year, 
in lieu of house rent & firing ; & that pltfs. should 
have the oiition of dismissing him from their 
service on giving him a month’s notice or a month’s 
wages : — Held : this agreement bound pltfs. to 
employ L. during the seven years, subject to the 
above power of dismissal. 

The contract is not void as being in restraint 
of trade, & being binding on the parties, may be 
made the foundation of an action against defts. 
for harbouring & employing pltfs.’ servant 
(ALDEIUSON, B.). — PiLKINGTON V. 8COTT (1846), 
15 M. & W. 657 ; 15 L. J. Ex. 329 ; 7 L. T. O. S. 
340 ; 153 E. R. 1014. 

AnnoUdiona : — Refd. Harlloy v. Cimimiiigs (1847), 5 0. B. 
247 ; Limiloy v. Gye (1853), 2 E. & B. 21G. Mentd. 
G. N. lly. V. Il&rrison (1852), 12 C. B. 576 ; Emmons v. 
jadertoii (1853), 4 B. L. Cos. 624 : R. v. Welch (1853), 

2 K. & B. 357 ; Jte Ballev, i?e Collier (1854), 3 E. & B. 
607 ; Whittle v. Frankland (1862), 2 B. & S. 49 ; 
Worthlniifton v. Sudlow (1862). 31 L. J. Q. B. 131 ; Eyre 
& SpottlHwoodo V. It. (1886), 3 T. L. U. 5 ; E iston Deep 
Fishing & loe Co. v. AnscU (1888), 59 L. T. 345 ; 
Maxim Nordfulclt Guns & Ammunition (5o. v. Nordenfelt, 
[1893] 1 Ch. 630 ; Robinson v. Hover, [1808] 2 Ch. 451 ; 
Devonald v. llOHscr, [1906] 2 K. B. 728. 

1325. Defence to action — Contract avoided by 
servants leaving service — Escape of slave to British 
ship.] — -Where cert-ain persons who had been 
slaves in a foreign country where slavery was 
tolerated by law, escaped thence & got on board 
a British ship of war on the high seas : — Held : 
a British subject resident in that country, who 
claimed the slaves as his property, could not 
mmntain an action against the commander of the 
ship for harbouring the slaves after notice. — 
Forbes v, Cochrane (1821), 2 ii. & 0, 448; 2 
State Tr. N. S. 147 ; 3 Dow. & Ry. K. B. 670 ; 2 
L. J. O. S. K. B. 67 ; 107 E. R. 450. 

AnnotatioTis Consd. Tho Slave, Grace, 11. v. Allan (1827), 2 
Hag. Adm. 94. Mentd. R. v. l.opcz, R. v. Sattler (1858), 
Dears. & B. 525. 


1326. Invalidity of contract.] — An agree- 

ment by B. to serve pltf, & him only, for a twelve- 
month, & so on, from twelvemontli’s end to 
twelvemonth’s end, & to give twelve months’ 
notice t(» quit in writing is bad, under Stat. Frauds, 
8. 4, as showing no consideration moving from the 
master ; & no consideration can bo inferred fmm 
the implied promise of the master to pay suilicient 
wages. B. left pltf.’s service, & afterwards 
entered into that of deft . ; — Held : in an action for 
harbouring B. it was open to deft, to object to the 
validity of the contract. 

Qu, : whether it would have been so had B. 
been de facto, continuing in pltf.’s service. — 
Sykes v. Dixon (1839), 9 Ad. & El. 693 ; 1 Per. 


& Dav. 463 ; 2 WUl. Woll. & H, 120 ; 8 L. J. Q. B. 
102 ; 112 E. R. 1374. 

^nnotafions ;~CoiiSd. H^oy v. CummlM (1847), 6 a 
247 : Liunloy v. Oyo (1863), 2 E. & H. 216 , E^ns v. 
Wallon (1807), L. R. 2 O. P* 

(1859), 6 0. B. N. S. 375. Mentd. Bmmens Blde^n 
(1853)! 4 H. L. Cos. 624 ; Payne e. New South W^ea Co^ 
& intorooloni^ Steam kavl^Uon (IJS^), 10 Bxoh. 
283 : Bealey v. Stuart (1862), 7 H. & N. 753 ; Whlttie r. 
Frai^^d (1862), 2 B. & S. 49 ; Firth t». Ridley (1864), 
33 Beav. 516. 

Harbouring apprentice.] — See Fart XV., Sect. 2, 
sub-sect. 4, post. 


B, With Knowledge of Contract. 

1827. Knowledge at time of breach.] — ^Adams 
& Bapealds Case (1591), 1 Leon. 240 ; 74 B. R. 
219. 

Annotation : — Consd. Lumley v. Gye (1853), 2 £. &; B. 216. 

1828. .] — Fossbt V. Brbbr (1672), 3 

Keb. 59 ; 84 E. R. 693. 

1329. .] — Where a person employed under 

a contract of service for a term leaves his employ- 
ment, & before the expiration of the term is taken 
into the service of another & in breach of that 
contract employed by hjm with knowledge thereof, 
the new employer is liable to an action at the suit 
of the former. — ^Wilkins (Fred) & Brothers, 
Ltd. V, Weaver, [1915] 2 Ch. 322 ; 84 L. J. Ch. 
929. 

1330. Presumption as to knowledge.] — Anon. 
(1622), Win. 61 ; 124 B. R. 43. 

1831. Notice of contract after breach.] — ^An 

action will lie for continuing to employ the servant 
of another after notice, though the person so con- 
tinuing to employ the servant did not procure 
him to leave his master, or know when he employed 
him that he was tho servant of another. — Blake 
V. Lanyon (1795), 6 Term Rep. 221 ; 101 B. R. 621. 
Annotations : — FoUd. De Franoesoo v, Bam\un (1890), 63 
L. T. 514. Befd. Forbes v, Cochrane (1824), 2 B. &; C. 
448 ; Lu^oy v. Gye (1853), 2 B. & B. 216; Allen v. 
Flood, [18981 A. C. 1 ; Long v. Smithson (1918), 88 L. J. 
K. B. 223. 

1332. .] — Pltf. in May, 1889, entered into 

agreements with five girls whereby they agreed 
to perform in the ballet for pltf. during the follow- 
ing pantomime season at certain salaries. In 
Oct. 1889, B., wlio had at that time no notice of 
these agreements, engaged the same girls to per- 
form under his dii'ections. Pltf., on discovering 
tliis engagement, gave notice to B. of the agree- 
ments of May 1889, but notwithstanding this 
the girls continued to bo employed by B. Pltf. 
sued B, for damages for continuing to employ the 
girls after notice of the agreements of May, 1889, 
& the girls for breach of these agreements : — 
Held : an action will be against one who continues 
to employ tho servant of another after notice of 
tlie prior contract of service & in order to main- 
tain such an action it is not necessajy that the 
employer & employed should stand in the strict 
relation of master & servant. — De Francesco v. 
Barnum (1890), 63 L. T. 614 ; 6 T. L. R. 486. 
Annotations : — ^FoUd. Wilkins v. Weaver, [1915] 2 Ch. 822L 
Consd. Long v. Smithson (1018), 88 L. J. K. B. 223. 

Where contract avoided.] — See No, 1325, 

ante. 


PART X. SECT. 1, SUB-SECT. 2.— B. 

1 827 i. Knowlrdae at time, of breach . ] — 
As long 08 an obligation exists on tho 
part ot a servant a first master, 
other persons aro bound not to aid or 
such servant in a breach of sucii 
oblimtion if they have notice of its 
existence ; it a person takes into his 
service one who Is in fact tlie servant 
of another, 6c after knowledge of the 
previous contract of service continues 


to employ him, such person is liable in 
an action by the first employer. — 
Percy v. Oiobs (1918), 20 W. A. L. R. 
25.— AUS. 

1327 li. .] — ^An action will not lie 

for the mere harbouring or slieltoriug 
a person who is under a contract of 
service to another, even with notice of 
such contract of service. — B rukowskt 
V. Thacker, Spink, etc. (1870), 6 
B. L. R. 107.— WD. 


1827 ill. .] — ^A master who takes 

a servant into, or retains him in, his 
employment, after learning that the 
servant is at tho time under contract 
to servo another employer, 6c has 
nTongfuUy quitted tliat service, may 
be found Uabio in damages in an action 
at tho instance of that other employer. 
— Robb Street Foundry & Bnginrer- 
iNO Go., Ltd. v. Lewis (J.) & Sons, 
Ltd., [1917 j S. C. 341.— SCOT. 
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Part X. — ^Bights op Master against Third Persons. 


Sub-sect. 3. — Other Cases. 

1883. Forcibly removing from service.] — 
Hungerfobd V . Robert (1443), Y. B. 22, Hen, 6, 
p. 30, pi. 49. 

Annotation: — Mentd. Darcy v. Jackson (1621), Palm. 224. 

1384. .] — Where two persons are appointed 

joint testamentary guardians of an infant, under 
Tenures Act, 1660 (c. 24), s. 8, trespass lies by 
one of them against the other, for forcibly re- 
moving the infant from the lawful service of the 
former, against his consent. — Gilbert v. 
ScnwENCK (1846), 14 M. & W. 488 ; 14 L. J. Ex. 
317; 9Jur. 693; 163 B. R. 667. 

Annotation Diltd. Alton v. Mid. Ky. (1805), 19 C. B. N. S. 

21 H. 

1335. Bribing servant to disclose master’s busi- 
ness secrets.] — Where it was in the course of the 
business of defts., a firm of grain merchants, 
which consisted of two partners, to obtain by 
legitimate means information in regard to con- 
tracts made or tendered for with brewers or with 
buyers of grain by competing firms, & one of the 
pjirtners obtained such information by bribing 
a clerk of pltf. a competitor in business, to break 
his contract of service by dishonestly & impro- 
perly communicating to him knowledge obtained 
in the course of the clerk’s employment : — Held : 
both the partners were responsible in damages to 
pltf. for the action of one of them as aforesaid, 
on the ground that it was within the general scope 
of the authority given to liim as a partner to 
conduct the business of the firm. — II amlyn v , 
Houston & Co., [1903] 1 K. B. 81 ; 72 L. J. K. B. 
72 ; 87 L. T. 600 ; 61 W. R. 99 ; 19 T. L. 11. 66 ; 
47 Sol. Jo. 90, C. A. 

1336. inducing servant to execute commissions — 
Where contract for exclusive service.] — Resps. 
employed D, as their agent to buy tobacco from 
growers, the total bought not to exceed 300,000 
lbs., & supplied liim with forms of contract bear- 
ing their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. &, 
another firm. Applt., who knew the position as 
between B. & resps., induced him to buy in the 
names of the two firms a total of 1,100,000 lbs., 
arranging with him to take over the) sm’plus not 
required for them. Out of that total weight D. 
handed 300,000 lbs. to resps., & tendered the 
balance to applt. ; but he repudiated the arrange- 
ment, the maiket having fallen heavily. Resps. 
having also repudiated liability, one of the vendors, 
with whom D. had contracted upon resp.’s form, 
was held to be entitled to damages from resps. as 
having held out D. as their agent ; resps. claimed 
to recover over from applt. : — Held : resps. were 
so entitled, applt. having knowingly induced D. 
to commit a breach of his duty to them, whereby 


they had suffered the damage. — Jasperson v. 
Dominion Tobacco Co., [1923] A. 0. 709; 92 
L. J. P. 0. 190 ; 129 L. T. 771, P. 0. 


Sub-sect. 4. — Remedies op Master. 

1387. Right to damages — Where master in- 
demnifled.] — ^No action lies for seducing a servant 
from his master, who has been paid the stipulated 
penalties for leaving him. — Bird v, Randall 
(1762), 3 Burr. 1346 ; 1 Wm. Bl. 387 ; 97 E. R. 
866. 

Annotations : — ^Reld. GodHall v. Boldcro (1807), 9 East, 72 ; 
Luinley v. Gye (1853), 2 E. 8c B. 216 ; Ailon v. ^ood 
(1897), 67 L. J. Q. B. 122. Mentd. Winter v. Trimmer 
(1762), 1 Wm. Bl. 395 ; Martin r. Kennedy (1800), 2 
Bos. & P. 69 ; Richardson v. Sinlth (1808), 1 Camp. 277 ; 
Harrison v, Wright (1811), 13 Eaat, 343 ; Vooght v. 
Winch (1819), 2 B. 8c Aid. 662 ; Davis v. Bank of England 
(1824), 2 Bing. 393; HUtloni r. Qark (1824), 2 Bing. 
377 ; Doo v. liuddart (1835), 2 Or. M. & R. 316 ; Cooper 
o. Shepherd (1846), 3 C. B. 266 ; Brunsden v, Humphrey 
(1884), 14 Q. B. D. 141. 

1338. Measure of damages — How ascer- 

tained.] — Gunter v. Astor (1819), 4 Moore, C. P. 
12. 

Amwlation : — Refd. Allen v. Flood, 11898J A. C. 1. 

1339. Question for jury.] — Bowen 

V, Hall, No. 1313, ante, 

1340. Right to injunction— Where damages not 
sufiicient remedy.] — Bowen v. Hall, No. 1313, 
ante, 

1341. Where defendant gives undertaking.] 

— On deft, undertaking not to attempt to induce 
certain persons to break their contracts, the ct. 
refused an injunction to restrain him either from 
persuading persons not to enter into contraef/S or 
from inducing persons to go out on strike. — 
Wrigitt V, Hennessey (1891), 11 T. 1j. R. 14, 
D. C. 


Sect. 2.— SEDUCTION. 

Sub-sect. 1. — Right op Action. 

A. In General, 

1342. When arising — Whether before confine- 
ment.] — Joseph v, Corvandkr (1834),unrepoiied, 
cited in 1 Roscoe’s Bvidence in Civil Actions, 
19th ed. at p. 788. 

1343. Failure in afllliation proceedings against 
alleged father — As estoppel in action for seduction.] 

— In alliliation proceedings against deft, he 
appealed to quarter sessions against an order of 
justices adjudging him to be the father of A.’s 
illegitimate child, & the ct. of quarter sessions 
quashed tlie order on the ground that ho was not 
the father. Subsequently an action for damages 


PART X. SECT. 1, SUB-SECT. 4. 

t. liialU to damages,] — Embeblkv 
( 1861), 4 Nfld. L. R. 562.— 

part X. SECT. 2, SUB-SECT. 1.— A. 

o linearising — Whether before 

7 wm. 4, o. 8, restrains 
wie luaner of an unmarried female 
8^ng for her seduction until six 
mouths have elapsed from tho hlrth 
j'bo c^d, & it be first seen whether 
mother within that time 
baving abandoned her before her 
at^duption) intend bringing the aotinn. 

Todd (1844), 1 U. C. U. 

.] — Seduction fol- 

pregnancy entitles the parent, 
1 . 2 “ birtli of the ohUd, & to 

other person, to 
1 .*^ ^action, although the 
daughter had from tender years been 


living in the family of a stranger, 8c 
contiuuod to reside tbero up to tho time 
of bringing tho action. — L’EsrKRANCR 
V, Ducuknk (1849), 7 U. C. R. 146.— 
CAN. 

1342 iii. ^.1 — ^An action for 

tho seduction of pltf.*B daughter, may 
be maintained before tho birth of tiie 
child. — W kstacott v, Powbll (1804), 

2 E. & A. 525.— CAN. 

a. Evidence amounting io 

rape.] — C!ase for seduction will lie to 
recover damages arising from subso- 
(piont conneotTon, though the evidence 
strongly tend to show that deft, had 
in tho first Instance committed a ratio 
on the girl. — H ayle v. Hatlk (1833), 

3 O. S. 295.— CAN. 

b. .] — An action for 

Hcdiiotion will not lie, where deft, has 
liadeonnoctlon with tho seduced against 
her will. — V incent v. Spraqub (1846), 
3 U. 0. R. 283.— CAN. 


0 . Form of acWm.] — Action on tho 
case lies as well as trespass for 
seduction. — C avan v. Welsh (1830), 
Dra. 257.— CAN. 

d. Application of statute — Necessity 
for parent, guardian or mosier.}— 15 
Viet. 0 . 23 (F. E. 1.) only applies to 
women who have a parent, guardian 
or master, who mignt maintain an 
action at common law. — ^M oInnis v. 
McCallum (1854), Peters Prince 
Edward Island Reports, 72. — CAN. 

0 . .1 — 65 Viet. o. 43, s. 1. 

does not apply to the case of the 
•^eduction of an Illegitimate female. — 
St. GRRMAIN V. C^ARETTB (1900), 13 
Man. L. R. 63.— CAN. 

f. Survival of right of action,] — 
Hrai.et V. CJRUMMKR (1862), 11 C. 1*. 
527.— CAN. 

g. ^.1 — In an action for se- 

duotion the right of action does not 
BUi^ve to the administrator of original 
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Master and Servant. 


Sect. 2.Sedudion: Svb-sect. 1, A., B. & C.; «w6- 
sect, 2.] 

for the seduction of A. was brought by her mother 
against deft. : — Held : pltf . in the action was not 
estopped by the decision of the ct. of quarter 
Mssions from alleging that deft, was the father of 
the child. — ^Anderson v. Collinson, [1901] 2 
K. B. 107 ; 70 L. J. K. B. 620 ; 84 L. T. 406 ; 
49 W. R. 623 ; 17 T. L. R. 426 ; 46 Sol. Jo. 447, 

B, Deprivation of Service. 

1344. Basis of action.] — No action will lie for 
debauching a daughter, though the mother main- 
tain her & her child during her lying in, unless on 
the ground of the loss of service.-^ATTBiiTHWAiTE 
V. Dewhurst (1785), 4 Doug. K. B. 316 ; 99 B. R. 
899 ; sub nom. Saterthwaitb v. Duest, 6 East, 
47, n. 

Reid. Carr v. aarko (1818). 2 Chit. 260 ; 
Hall v. Hollander (1825), 4 B. & C. 660 : Barrott v. Oliver 
(1846). 7 L. T. O. S. 469. 

1345. .] — Declaration in case for the seduc- 
tion of pltf.’s daughter, not founded on the loss 
of service, nor distinctly showing that the injury 
complained of w^ in breach of a contract by 
deft., express or implied, is bad on demurrer. — 
Haiiris V. Butlbii (1837), 2 M. A; W. 639 ; Murp. 
& H. 117 ; 6 L. J. Ex. 133 ; 1 Jur. 608 ; 160 
E. R. 871. 

^nmitaiion ;~-Refd. Grlnnell «. WcUb (1844), 2 Do v. & L. 


1346. .]- 

post. 

1847. .y 

post 

1348 .]- 

1349. 

11 T. L. R. 509. 

1360. - 

2)ost 

What amounts to.]— See Sub-sect. 3, B., post. 
Dates at which service must exist.] — See Sub- 
sect. 4, 2wst 


-Qrinneix V. Wells, No. 1439, 

-Eager v. Gbimwood, No. 1395, 

-Hedges v. Tagg, No. 1399, post 
-Bilungton v, Osborne (1895), 

I — Manvell V. Thomson, No. 1372, 


C. Effect of Concurrent Contract of Service, 
1351. General rule.] — Action for seducing a 
daughter p^ quod servUium amisit, does not lie, 
if she bo in the service of another. — ^I^ ostle- 
TiiWAii’E V. Parkes (1700), 3 Burr. 1878; 97 
E. R. 1147. 

Annotations Bonnett v, Allcott (1787). 2 Tcnn 

Woodward v. Walton (1807), 2 Bos. & 

1362. No intention to return.]— An action on the 
case for aebauching & getting with child pltf.’s 
daughter & servant, per quod servUium amisit 
IS not maintained by evidence that the daughter. 


though under age, was living in another person’s 
family in the capacity of a housekeeper, 3c had no 
intention at the time of the seduction to return 
to her father’s house, though she afterwards did 
return there while within age in consequence of 
the seduction, & was maintained by her father. 
— Dean v. Peel (1804), 6 East, 46 ; 102 E. R. 
986 ; sub nom. Anon., 1 Smith, E. B. 333. 
Annotations: — CoilBd. Harris v, Butler (1837). 2 M. & W. 

539 ; Blaymlre v. Haley (1840), 6 M. k W. 55 ; GrinneU 

V. Wells (1844), 7 Man. & G. 1033. Md. Terry v. 

Hutohinsou (1868), L. It. 3 Q. B. 599. 

1353. Until termination of service.] — An 

action cannot be maintained by a father for the 
seduction of his daughter while she was in the 
domestic service of another person ; although it 
be alleged in the declaration that she was there 
with the intention on the part of her father & 
herself that she should return to her father’s 
when she quitted her service, unless she should 
go into another service. — Blaymire v. Haley 
(1840), 6 M. & W. 65 ; 9 L. J. Ex. 147 ; 151 
E. R. 319 ; sub nom. Blamire v. Haley, 4 Jur. 
107. 

Annotations: — ^Refd. Grlnnoll ». Wells (1844), 2 Dow. 3c L. 

610; Whitboumo «. WilUamH (1901), 70 L. J. K. B. 

1354. Father receiving part of daughter’s wages 
— ^Daughter under age.] — Carr v. Clarke, No. 
1374, post. 

1355. Contract with intent to seduce.] — A., 
with intent to seduce the servant & daughter of 

B. hires her as his servant, & by this means obtains 
possession of her person. B. may maintain an 
action against A. for such seduction. — Speight 
V. Oliviera (1819), 2 Stark. 493, N. P. 

Annotation .‘-^onsd. Harris v, Butler (1837), 2 M. & W. 

539 ; Grifflths v, Toetgcu (1854), 15 C. B. 344. Apld. 

Evans v. Walton (1867), L. It. 2 C. P. 615. 

1356. Temporary service.] — A. agreed with B. 
to permit his (B.’s) daugliter, who was then re- 
siding with him as part of his family, to enter his 
(A.’s) service, to assist in his business during a 
temporary absence of his wife : — Held : B. might 
maintain an action for her seduction by A. during 
that period. — Griffiths v. Teetgen (1854), 15 

C. B. 344 ; 24 L. J. C. P. 35 ; 24 L. T. O. 8. 76 ; 

1 Jur. N. S. 420 ; 3 W. R. 11 ; 139 E. R. 450. 

1357. Occasional service at home.] — The fact 
of a daughter, while out at service, occasionally, 
with her mistress’s consent, helping her mother 
in needlework, does not constitute the relationship 
of master & servant between the mother ^ 
daughter, so as to enable the former to maintain 



44 ; 157 E. R. 1082. 


AnnoMums Evans v, Walton (1867), L. R. 2 

*U*'*i^ PoUd. Whitboumo v. WilUams. [1901] 2 K. B. 
722. Refd. Allori v. Flood, [1898] A. C. 1. 


pltf., tho mother of dooea8ed.-~BALi. 

(1860), 10 a P. 174.— 

cowwion Jow.J — The common 
is? ill Manitoba In respect of 

jetton actions, if the relato of 
master & servant exists. — Bolton v 
Hodoinb (1910), 14 W. L. R: 2^ ; 3 
Sask. L. K. 149.— CAN. ^ ^ 

PART X. SECT. 2, SUB-SECT. 1,— B. 
13441. Basis of action.] — ^I*otter « 

J i®44 11. — — ,J— -Pltf., a widow, sued 
deft, for the seduction of A., her 
daughter. The seduction took plaoe 
lifetime of 

pltf. s husband, father of A., the 


On June 16, 1862, the 
father died, & on July 16, 1862, a child 
was homo by the daughter: — Held: 
the action was not maintainable with- 

Aikman 

(1870), 30 U. C. R. 14. — CAN. 

M TTTy Jt^^*»awuan r. Smith 

(1890), 19 O, R. 658.— CAN. 

® under 

Sf? was educed by her master whilst 

i£Se^£,r!5gM 

her lather oo^d not maintain an action 


for seduction although the girl intended 
to return home at the end of her 
service. — G ladney v. Mubpixy (1890', 
26 L. R. Ir. 651.— IR. 

1344 vli. ^.J — To sustain a seduc- 

tion action tho services m ust be rendered 
to some one entitled to them as master. 
— ^Murray v. Fitzgerald. [1906] 2 
I. R. 254. — IR. 

PART X. SECT. 2, SUB-SECT. 1.— C. 

1355 1. Contract uUh intent to seduce.] 
—Flynn v. Connell, [1919] 2 I. R. 
427. — IR. 

^1867 i. OccasUmdl service at home .] — 
0*aMLLY r. Glavey (1892), 32 L. R. 
AP* 
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Pakt X.— Eights of Master against Third Persons. 


1868. During temporary visit.] — Hedges 

V . Tagg, No. 1399, post , 

1859. Weekly leave ot absence.] — 

Pltf.*s daughter, who was in the service of deft., 
was permitted to go out once a week for an after- 
noon & evening. On such occasions she went to 
her father’s house & assisted in household duties. 
In an action by pltf. for the seduction of his 
daughter by deft, while she was in the latter’s 
service : — Held : there was no evidence of the 
relation of master Sc servant between pltf. Sc his 
daughter to support the action. — ^Whitbourne v, 
Williams, [1901] 2 K. B. 722 ; 70 L. J. K. B. 
933 ; 85 L. T. 271 ; 17 T. L. R. 707, 0. A. 

1860. Part service at home— -Employment during 
the day.] — In an action for debauching & camaUy 
knowing the daughter Sc servant of pltf., whereby 
he was deprived of her services, pltf. gave in evi- 
dence that the daughter lived with him as a 
member of his family. Sc was always at home at 
his house doing the work of the house, assisting 
in his domestic affairs, Sc attending on his wife 
who was in ill health, from shortly after six o’clock 
in the evening of one day until seven o’clock in 
the morning of the next day, Sc that she slept in 
his house ; that during the same time she in the 
service of deft., hired as a labourer in husbandry 
to do outdoor work on his farm, at the wages of 
58. per week, during tlie usual hours of labour 
for such persons, that is to say, from seven in the 
morning until six o’clock in the evening during 
the months of Apr., May, June, July, Aug. Sc Sept. 
Sc from eight o’clock in the morning to dusk during 
the other months of the year : — Held : thei'e was, 
in point of law, sufficient evidence to warrant the 
jury in finding that the daughter was the servant 
of pltf. — Rist V. Faux (1863), 4 B. & S. 409; 
2 New Rep. 373 ; 32 L. J. Q. B. 386 ; 8 L. T. 
737; 10 Jur. N. S. 202 ; 11 W. R. 918; 122 
E. R. 613, Ex. Oh. 

Whitboume v, Williama (1901), 70 

1361. .] — Pltf.’s daughter lived in her 

father’s house, but worked during the day at 
deft.’s mill, receiving wages. She did washing 
Sc other domestic duties for her father ; — Held : 
sufficient evidence of service to entitle the father 
to maintain an action for the seduction of his 
daughter. — Ogden v. Lancashire (1866), 15 

W. R. 158. 


Sub-sect. 2.— Who May Sue. 

1862. Not person seduced.] — Norton v, Jason 
(1663), Sty. 398 ; 82 E. R. 809. 

Annotationa : — Hentd. Hunt v. Wotton (1670), T. Ilayin. 
259 ; Eager v. Qrlmwood (1847), 1 Exch. 01. 

1863. .] — Wbllock V. Constantine (1863), 

2 H. & 0. 146 ; 32 L. ,T. Ex. 285 ; 7 L. T. 751 ; 
9 Jur. N. S. 232 ; 159 E. R. 61. 

Annotations: — Mentd. Wells v. Abraham (1872), L. H. 7 
Q. B. 554 ; Osborn v. Qillett (1873), 42 L. J. Ex. 53 ; 
He Shepherd, Ex p. Ball (1870), 10 Ch. D. 667 ; Midland 
Insoe. V. Smith (1881), 6 (j. B. 1). 561 ; Re Ouomer, Ex p. 
Leslie (1882), 30 W. K. 344 ; Appleby v. Franklin (1885), 
55 L. J. Q. B. 129 ; Admiralty Comrs. v. S.S. Amorika, 
[1917] A. C. 38. 

1864. Not person conniving at seduction.] — A 

father who has permitted a married man to visit 
his daughter as a suitor, cannot maintain an action 
against him for seducing her. — Reddie v. Scoolt 
(1794), Peake, 316, N. P. 

1365. Parent.] — N orton v. Jason (1653), Sty. 
398 ; 82 E. R. 809. 

Annotations: — Befd. Eager v. Grimwood (1847), 1 Exoh. 
61. Mentd. Hunt v. Wotton (1679), T. llaym. 259. 

1366. Seduction of married woman.] — 

A father may maintain an action of trespass for 
the seduction of his daughter Sc servant, whom he 
maintains in consideration of lier services, though 
siie be a married woman ; for though the relation 
of master Sc servant subsisting between them, may 
not be binding as against lier husband, it is bind- 
ing as against a stranger Sc a wrongdoer. 

Where a married woman enters into a contract 
of hii'ing &; service apart from her husband, she 
nevertheless continues subject to his control, Sc 
the contract may be defeasible by him, by his, 
at any moment, choosing to renew the exercise 
of his marital rights. That may bo the case 
quoad the husband ; but it by no means follows 
that the rule would extend to thhd persons, 
especially wrongdoers, & that they should be 
allowed to say that such a contract is void. Wages 
do not necessarily consist in money payments ; 
Sc as she and her children were maintained by her 
father, she did receive such a compensation for 
her services as may be fairly considered as wages 
(Lord Tenterden, C.J.). — ^HARrER v, Luffkin 
(1827), 7 B. & C. 387 ; 1 Man. & Ry. K. B. 166 ; 
6 L. J. O. S. K. B. 23 ; 108 E. R. 767. 

1367. By adoption.] — Damages ultrd the 

mere loss of service having been given against 


part X. SECT. 2, SUB-SECT. 2. 

1865 I. Parent .] — The father of an 
illeeritimate dausrhter can not bring 
an action for her seduction, moi'ely 
on the footing of being her father.— 
Biggs v. Burnham (1844>, 1 U. C. R. 
106.— CAN. 

1366 ii. .] — The mother of an 

illogitimate daughter can maintain an 
action for her soductlon only on the 
principles of the common law. — 
Mucklerot V. Burnham (1845), 1 
U. C. R. 351.— CAN. 

1865 iii. .] — ^A “ widow *’ is not 

an •• umnarrled female,” within 7 Will. 4, 
o. 8, « her father cannot sue for her 
neduotiou when she was not living in 
nw service, but in that of her seducer. — 
Kirk V. Long (1858), 7 C. P. 363.— 


, 1865 iv. ,1 — Action by pltf., the 

against deft, for the seduction 
^^Ms^ughter, a widow, living with 
deft. & in his service: — Held: as the 
^ugbterwas not an unmarried woman 
;“®^fotion was not maintainable under 
8.— Anderson tJ. Rannib 
(1862), 12 C. P. 636.— CAN. ‘ 

„^^866 y. .] — ^A ^vldow having an 

Rnman^ daughter married pltf., 
«topk the daughter to her new home, 
while living there Sc perfoimlng acts 


of ^rvice the daughter was seduced ; — 
Held : the stop-father might maintain 
an action as at common law. — 
McIntosh v. Tyhurst (1865), 24 
U. C. R. 443.— CAN. 

1385 vi. .] — ^The mother ot an 

ill^itimato daughter cannot, under the 
Seduction Act, maintain an action for 
the seduction of such daughter while 
she was living with deft. — Hicks v. 
Ross (1865), 25 U. a R. 50.— CAN. 

1366 vil. ^.1 — The parent may sue 

for the seduction of his daughter, 
though he was resident abroad at the 
birth of the child, & a cause of action 
at common law has vested in a master, 
whom she served. — C romib o. Skene 
(1869), 19 C. P. 328.— CAN. 

1365 viil. .1 — Waters v. Powers 

(1869), 29 U. C. R. 338.— CAN. 

1366 Ix. .1 — James v. Hawkins 

(1876), 25 a P. 346.— CAN. 

1366 X . Twerdub V. Bogie 

(1877), 27 C. P. 561.— CAN. 

1365 xl. .] — ^Whero an unmarried 

woman is seduced Sc pregnancy 
follows, or sickness which weakens or 
renders her leas able to work or 
serve, the father’s cause of action is 
complete, & cannot be divested by the 
subsequent marriage of his daughter 


before the birth of a child. — E vans v. 
Watt (1883), 2 0. R. 166.— CAN. 

1366 xii. .1 — In an action for 

seduction brought by the mother Sc 
stepfather of the daughter, it appeared 
that at the time of the seduction the 
daughter was not living at home with 
pltfs., but was out at service : — Held : 
pltfs. had the right to maintain the 
action. — M eter v. Bell (1887), 13 
O. R. 35.— CAN. 

1865 xiil. .} — On demurrer to a 

statement of claim in an action of 
seduction : — Held : the mother of the 
girl seduced, suing as her mistress, had 
a Buffloiont common law right to bring 
the action. — G ould v. Erskine (1890). 
20 0. R. 347.— CAN. 

^.1 — Stoner i>. Skene 

). L. U. 609 ; 15 O. W. N. 


1865 xiv. 
(1919), 44 < 
M2.— CAN. 


1865 XV . .] — Hamilton v. Long, 

afftf., [19031 

2 I. R. 407.— IR. 


1865 xvi. .] — ^A mother cannot sue 

for seduction where the fatlicr is living 
with her, even thoi^h he be ** bed- 
ridden Sc doting, ”& though the mother 
does all the father’s business, as well 
as her household duties. — Thompson 
V. Pitopatbick (1920), 54 I. L. T. 184. — 


174 


Master and Servant. 


Sect. 2. — Seduction: Sub-sects. 2 db S, A. (a) & (6), 

deft, for debauchiBg & getting with child the 
adopted daughter & servant of pltf., by which lie 
lost her service, the ct. refused to set aside the 
inquisition. — Irwin v. Dearman (1800), 11 East, 
23; 103B. 11.012. 

Annotaiians : — Reid. Thompson v. Ross (1859). 29 L. J. Ex. 

1 ; Terry v. Uutchinsou (1808). L. R. 3 Q. B. 699. 

1368. Wife of master.] — Peters v. 

Jones, No. 1377, post. 

1869. Master — Not related.] — (1) A master may 
maintain an action for debaucliing his servant, 
though he is no ways related to her in blood. 

(2) In an action for debauching a servant per 
quod, etc., it is not necessary to prove that she was 
employe<l as a Tnenial servant. — Pores v. Wii^on 
(1701), Peake, 77, N. P. 

AmwUdiftrut : — As to (2) Befd. Carr v. Cilarko (1818), 2 Chit.. 

2(J() ; HaU v, Hollamler (1825). 7 Dow. & Ry. K. B. 133. 

(Jcrurally, Mentd. Luinley v. Gyo (1853). 2 E. & B. 216. 

1870. Or in loco parentis.] — 

McKenzie r. llAiiDiNaE, No. 1417, post. 

1371, Right of assignees In bankruptcy.] — 

The right of action for the seduction of a servant 
does not pass to the master’s assignees on his 
bkpey. — Howard v. Crowther (1841), 8 M. & 
\V. 001 ; 10 L. J. Ex. 355 ; 5 Jur. 014 ; 151 
E. R. 1170. 

AnrMtaiion : — Mentd. Beckham v. Drake (1849), 2 H. L. 

Cofl. 579. 

1372. Uncle.] — (1) In trespass for joducing 
pltf.’s niece & servant, per quod servUiurn amisit 
evidence tliai the i)arty seduced, being about 
sixteen years of age, occasionally assisted in the 
household work, no servant being kept in the 
family, is sufficient to constitute the relation of 
master As servant between the uncle & niece ; & 
sucli relation is not destroyed by the circumstance 
of tlie niece’s being entitled, on her coming of age, 
to a sum of nearly £500, of which the interest is 
applied in the mean time for her benefit. 

(2) Proof in such case, that the niece, after her 
seduction & abandomnent by deft., returned to 
her uncle’s house, wliere she continued some time 
in a state of great agitation, & received medical 
attendance, & was obliged to be watched, lest 
she should do herself some injury, is sufficient 
to raise the presumption of that loss of service 
by the uncle, which is necessary to maintain tlie 
action.— Manvki.i. v, Thomson (1820), 2 (\ & P 
303, N. P. 


Sub-sect. 3. — What Must be I^roved, 

A. Service. 

{a) In General. 

1373. Relation of master & servant must exlst.l 

Dean v. Peel, No. 1352, ante . 

1374. .] — In order to maintain an action 

for seduction, the daughter must be the father’s 


servant ; & though he receives part of her wages, 
& she is under age, yet, if is not his servant, 
he cannot maintain the action. — Carr v. Clarke 
(1818), 2 Chit. 200. 

Annotation Reid. Harris v, Butlor (1837), Murp. & II. 

117. 

1875. .] — To a declaration complaining 

that deft, debauched J., being daughter & servant 
of pltf. & alleging damage by loss of service, deft, 
pleaded that J. was not the servant of pltf. : — 
Ileld : a good plea. — Torrence v. Gibbins (1843), 
6 Q. B. 297 ; Dav. & Mer. 226 ; 13 L. J. Q. B. 
36 ; 2 L. T. O. S. 147 ; 7 Jur. 1153 ; 114 E. R. 
1261. 

Annotation : — ^Beld. Salter v. Walker (1869). 21 L. T. 360. 

I 1876. .] — Manlet V. Field, No. 1389, post. 

1377. .] — The piinciple on which an action 

for seduction is maintainable is not that there 
must be the relationship, or any quasi-relationship, 
of parent & child. The itecessary & sufficient 
relation is that of master & servant. 

An action was brought to recover damages for 
the seduction of a girl aged twenty-two, the 
adopted daughter of pltf., a married woman. 
Pltf. lived with her liusband. The girl lived in 
the house with pltf. & her husband, & without any 
specific contract of service either with pltf. or her 
husband performed there the ordinary domestic 
services of the household. She was given by 
pltf. about 5s. a week for pocket money. Her 
clothes also were provided for her. The clothes 
& pocket money were provided out of the hus- 
band’s money. At the trial evidence of the facts 
stated above was given, & that deft, had seduced 
the girl. Pltf. had no separate estate : — Held : 
the action would not lie at the suit of pltf. The 
legal relationship of father & child did not by 
itself justify the maintenance of the action, which 
could be justified only by the legal fiction to which 
that relationship gave rise, namely, that a child 
living with the parent was a servant ; & while 
file wife was living with her liusband any ordinary 
domestic servant employed in the house was the 
servant of the husband not of his wife. — ^P etp:ks 
V. Jones, 119I4J 2 K. B. 781 ; 83 L. J. K. B. 1116 ; 
no L. T, 937 ; 30 T. L. R. 421. 

1378. Need not be menial servant.] — 

Fores v. Wilson, No. 1369, ante. 

(6) Presumption of Service. 

1379. Daughter — Under twenty-one years of age 
— Not living at home.] — Johnson v. McAdam 
(1789), cited 5 East, 47 ; 1 Smith, K. B. 333 ; 102 
E. R. 987, N. P. 

Anrwtation : — ^Distd. Doan r. Pool (1804), 5 East, 45. 

1380. .] — Booth v. Charlton 

(1789), cited 5 East, 47 ; 102 E. R. 987, N. P. 
Annotation Distd. Doan v. Peel (1804), 6 East, 45. 

1381. Over twenty-one years of age — Acts 

of service proved.] — A father may bring an action 
of trespass for breaking, etc., his house, & debauch- 
ing his daughter, per quod servitium amisit, though 


1372 i. Uncle ,] — Abiciwktiit v. 
MoPuekson (1876), 26 0. I*. 516.— 

CAN. 


PART X, SECT. 2, SUB-SECT. 3.— 
A, (a). 

1373 J. Relation of master rf* servant 
mu^ action cannot be 

maintained by a father for the seduction 
of his daughter while she is hired by the 
month In the soiTloe of another person, 
though the father leoeived hor Wfuros 
& was obliged to maintain her in 
consoquonco of hor pregnancy. — 


CAiT^"'^ (1858). 4 All. 62.— 


action f( 

seduction is Imught by the brother ( 
the girl, not by the parents, 7 WUL 
apply. « proof of servli 
. 1*® Kivon. — M cKay v. Buiile 
8 U. a R, 


(1869). 18 1 


^ R. 251.— CAN, 


+ 1.1 ^ action, aft 

of the fother, by the moth 
ihA of ^0^ daughter ; 

ItvJ father, who was f 
^^0 mother 
of the octn 
roiationslilp of mistress £ servant wi 


given : — Held : the action was not 
maintainable. — Entner v. Brnneweis 
(1894), 24 O. R. 407.— CAN. 

1378 Iv. Dent v. Maguire, 

[1917] 2 1. R. 59.— IR. 


PART X. SECT. 2, SUBH3ECT. 8.-— 
A. (b). 

1879 1. Daughter — Under twenty-one 
years of age — Nat living at home,}— 
Barnes v. Fox, [1914] 2 I. R. 270.— 

IR. 

k. Over twenty-one years of age 

— Evidence of animus reoertendi.)-— 
Where pltf.'s daughter was residing 
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tho daughter be above twenty-one years of age, 
where acts of service are proved, though there be 
no contract for service. — Bennett v. Allcott 
(1787), 2 Term Kep. 1(50 ; 100 E. B. 00. 

Annotatiom : — Distd. Tbompson r. Ross (1859), 29 L. J. 

Ex. 1. Refd. Dean v, PeefClSOi), 5 Eaat, 45 ; Woodward 

V, Walton (1807), 2 Bos. & P. N. 11. 470 ; Ditcham v. 

Bond (1814), 2 M. & S. 436; Parker v. Bailey (1824), 

4 Dow. & Uy. K. B. 215 ; Stammers v. Yoarsley (1833), 

10 Bing. 35 ; Grirmell v. Wells (1844), 2 Dow. & L. 610 ; 

Newton r. Hollord (1845), 4 L. T. O. S. 358 ; Allen v. 

Flood, [1898] A. C. 1. 

1882. Living at home.] — ^B ootii v. 

Charlton (1789), cited 5 East, 47 ; 102 E. R. 987. 
Annoialion : — ^Refd. Dean v. Peel (1804), 5 East, 45. 

1383. Not sleeping at father’s house — Acts 

of service performed.] — If the daughter of a person 
performs all the duties of a servant, &> aU domestic 
office in her father’s house, though she does not 
actually sleep in the house, is seduced, the father 
may support an action per quod servitium amisit. 
— Mann v. Barrett (1800), 6 Esp. 32, N. P. 

1384. .] — (1) It is not absolutely 

essential to prove actual service by the daughter ; 
it is sufficient if she was under the control of her 
father. 

A. occupied two farms seven miles distant from 
each other. A. resided at one, &; his son & 
daughter at the other. The daughter acted as 
mistress of the house at the latter, & had the 
poultry for her own benefit: — Held: she was 
sufficiently the servant of A. for him to maintain 
an action for her seduction. 

(2) If a young girl goes to live with a family, 
they maintaining her, & she being neither a ser- 
vant nor a temporary visitor, no action for seducing 
her would lie. 

(3) In a case of seduction, deft, may show that 

the daughter is not servant of tho father under the 
general issue, without pleading specially. — ^Hollo- 
way V, Abell (1836), 7 C. & P. 528. • 

1385. Married woman.] — Harper v, 

Lufpkin, No. 1300, ante, 

1386. Right of father to services — Necessity 

for actual service.] — In an action by a father for 
seduction, it is not necessary to show any acts of 
stTvice done by the daughter : it is enough that 
she lived in t)ie father’s family under such cir- 
cumstances that lie had a right to her services. 
— Maunder v, Venn (1829), Mood. & M. 323, 

N. P, 

Aamiaiions : — Consd. Barrett v. Oliver (1846), 7 L. T. O. S. 

469 ; Tony v. Hutchinson 0868), L. R. 3 Q. B. 599. 

Refd. Harris v. Butler (1837), Murph. & H. 117 ; Blaymire 

V. Haley (1840), 6 M. & W. 55 ; Torrence v, Gibbiiis 

(1843), 5 Q. B. 297. 

1387. .] — Holloway v, Abell, 

No. 1384, ante. 

1388. What service sufficient — Slight ser- 

vices.] — Where the relation of parent & child sub- 
sists, very little [service] will suffice (Lord Den- 
man, C.J.). — Barrett v. Oliver (1840), 7 L. T. 

O. S. 469. 

1389. Supporting mother & family — Father 

living elsewhere.] — In order to support an action 
by a father for the seduction of his daughter, it 
18 necessary that the relationship of master & 
servant should subsist between them at the time 
of the seduction ; & the fact that tho daughter 
renders services, in the sense of conferring benefits 


upon the father, is not, of itself, sufficient to 
constitute such relationship. 

Where the daughter rented a house, & carried 
on tho business of a milliner at the time of her 
seduction ; — Held : the ckcumstancc of her 
mother & the younger branches of her family 
residing with her, & receiving part of their support 
from the proceeds of her business, the father 
lodging elsewhere, did not constitute such “ ser- 
vices” as to entitle the father to maintain the 
action. — ^M ani^ey v. Field (1859), 7 C. B. N. S. 
90 ; 29 L. J. C. P. 79 ; 141 E. B. 761 ; sub nom. 
Manley v. Hbeld, 6 Jur. N. S. 300. 

1390. Revival of service — On dismissal from 

other employment — Where Intention to return.] — 
(1) Pltf.’s daughter, being under age, left his 
house & went into service. After nearly a month 
the master dismissed her at a day’s notice, & the 
next day, on her way home to her father’s house, 
deft, seduced her : — Held : os soon as the real 
service was put an end to by the master, whether 
rightfully or wrongfully, the girl intending to re- 
turn home, the right of the father to her services 
revived, & there was therefore sufficient evidence 
of service to maintain an action for the seduction. 

(2) In estimating the damages the jury may 
take into account the expense of maintaining a 
bastard child & the dishonour done to pltf. & his 
daughter. — Terry v. Hutchinson (1808), L. R. 
3 Q. B. 599 ; 9 B. & S. 487 ; 37 L. J. Q. B. 257 ; 
18 L. T. 521 ; 32 J. P. 712 ; 10 W. R. 932. 


Annotaiion : — Distd. Hedges v. Tagg (1872), L. R. 7 Exeb. 

283. 

1391. Niece — Under twenty-one years of age — 
Where acts of service performed — Niece having 
private means.] — Manvellv. Thomson, No. 1372, 
ante. 

1392. Young girl living with family — Not as 
servant or temporary visitor.] — Holloway v. 
Abell, No. 1384, ante. 

Compare I’art X., Sect. 3, sub-sect. 2, B. (6), 
post. 


B. Loss of Service. 

Loss of service as basis of action.] — See Sect. 2, 
sub-sect. 1 , B., ante. 

1393. What amounts to loss of servlce—Servant 
in state of great agitation — Prevention of self- 
infficted Injury.] — M anvellv. Thomson, No. 1372, 
ante. 

1394. Illness following abandonment by 

seducer.] — Qu. : where a woman is seduced, & 
abandoned by the seducer, & in consequence of 
being abandoned becomes ill, whereby her services 
are lost to her parents, whether such loss of ser- 
vice will sustain an action by the parent for the 
seduction. — B oyi.e v. Brandon (1845), 13 M. & 
W. 738 ; 11 L. J. Ex. 344 ; 4 L. T. O. S. 375 ; 
155 E. R. 310 ; subsequent proceedings (1840), 7 
L. T. O. S. 116. 

Annotation : — Mentd. Victorian Railways Comrs. v. Coultaa 

(1888), 13 App. Cas. 222. 

1895 . Child not child of seducer.] — An 

action for seduction cannot be maintained without 
some proof of loss of service thereby ; therefore, 
where it appeared that deft, had debauched 
pltf.’s daughter & that she was delivered of a 
child, but the jury found that the child was not 


^ performing sorvioes b 
under any contract < 
^ sodnotlo: 
rlSi evidence of an animt 
to her father's bouse at tl 
afterwards delivered thew 
unhio?' *0*^ Pitf. should I 


PART X. SECT. 2, SUB-SECT 8.— B. 

1. What amounts to loss of ser* 
in.re — Illness or physical disturbance .] — 
While mere lllfoit intercourse affords 
no ground of action, proof of illness or 
ph]^ca] disturbance sufilciont to have 
caused loss of servloo to the parent, 
if the girl bad been living with the 


parent, is all that is necessary.— 
H\brison V. Pbenticb (1897), 24 A. R. 
677.— CAN. 

m. .1 — Pltf.*s daughter, aged 

24, was seduced in the house & scrvloe 
of pltf., & the day after left this country 
pursuant to prior arrangements, for 
America, but, while in servloo there. 
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Sect, 2. — Seduction: Svb-secL 0, B,; svib-aect, 7.] 
B, For Defendant, 

1428. What evidence is admissibie— Other acts 
of misconduct.] — In an action for seduction of 
pltf.’s daughter, deft, may examine witnesses to 
prove particular acts of sexual intercoui'se between 

E ltf.’s daughtcjr & those witnesses, who may each 
e asked as to the fact, & the time & place of its 
occurrence ; but if the jury are of opinion that 
deft, had such intercourse with pltf.’s daughter 
as caused him to be the fatiier of the child, pltf. 
is entitled to the verdict ; & the evidence of her 
unchastity with others is only to be considered 
in mitigation of damages. — Vebry v , Watkins 
(183«), 7 C. & 1\ 308. 

1429. Right to cross-examine daughter 

as to.] — D odd v , Nobris, No. 1422, ante. 

1430. .] — Andrews v . Askky, 

No. J402, mite. 

1431. Where daughter not cross- 

examined as to.]— A ndrews v , Askey, No. 
1402, ante, 

1482. .] — In an action for the 

seduction of pltf.’s daughter, the daughter was 
called, & asked on cross-examination if she knew 
B., which she denied. In defence it was sought to 
contradict her, l>y proving that she had stated 
tliat B. was the father of her illegitimate child, 
& that he had descirted her : — Held : the evidence 
was inadmissibh^ as a contradiction, the witness 
not ] laving been cixiss-examincd as to these 
statements ; aernble : the evidence might have 
been given to jiixive her loose characte. , — (’AU- 
PENTEii V. Wajj. (1840), 11 Ad. & Dl. 803; 3 
Per. ^ Dav. 457 ; 0 L. J. Q. B. 217 ; 4 Jur. 001 ; 
113 E, U, 010. 

Amtotalioii: — Reid. A.-(J. v, Hitchcock (1817), 1 EkcIi. Ui. 

1433. To prove loose character of 

daughter.] — C'ARPENTER v. Wall, No. 1432, ante. 

1434. Evidence as to paternity — Negative 

or positive.] — Where, in an action for seduction, 
deft, in his defence admitted that lie had Lad 
carnal knowledge of pltf.’s daught-c'r at cmiain 
datc^s, but he d<.*nied that he was the father of a 
child born on Dec. 0, 1000, pltf. was not fUlowed 
to interrogate deft, that, if he alleged that carnal 
knowledge had bei.*n liad of pltf.’s daughter by 
any male person or persons otla*r than himself, 
lie was to give the name & address of each of siicli 
pci-sons respective] y. 

The evidence which deft, will adduce at the 
trial may be either (a) evidence to show negatively 
that he is not the father, or (5) evidence to show 
aflirmatively that some one else is. it may be 


either (a) evidence to show that pltf.’s facts ai-e 
not right, or (&) evidence of independent facts 
which, if true, render pltf.’s facts impossible. 
Each of these is simply deft.’s evidence, & pltf. 
is not entitled to interrogate him about them 
(Buckley, L. J.).— JIooton v, Dalby, [1907] 2 
K. B. 18; 70 L. J. K. B. 052; 90 L. T. 537, 
C. A, 

Annoiat ion -Reid. The ShivpKhlic (1922), 127 L. T. 487. 


Su B -SECT. 7 . — Practj CE . 

1435. Grant of new trial — Evidence of bad 
character contradicted by affidavit.] — In an action 
for seducing jdtf.’s daughter, three persons swore 
that they had had criminal connection with her, 
& the jury found a verdict for pltf. for Is. only, 
the ct. i-efused to grant a new trial, although the 
testimony of those persons was contradicted by 
affidavit. — Simpson v, Dickens (1827), 5 1^. J. 
O. S. 0. P. 109. 

1436. Only in interests of justice.] — The 

ct. will be especially careful not to giunt new trials 
in actions of seduction & cases of that description, 
unless almost compelled & the interests of justice 
rcqiiiro it. — WamvER v, Entwisle (1860), 1 L. T. 
553. 

1437. Verdict against evidence.] —WooiTEN 

V, Snaps (1860), 2 L. T. 408. 

On ground of excessive damage.]— /See 

Nos. 1419-1424, ante, 

1438. Form of action — Trespass or action on 
case.] — An action for seducing the daughter ^ 
servant of pltf. may be brought cither in trespass 
for the direct injury per quod servUUim arnhsU 
or in case for the consciiuenlial damage. — 
(MiAMBERLAIN V, IlAZLEWOOD (1839), 5 M. & W. 
515 ; 7 DowJ. HiO ; 9 L. J. Ex. 87 ; 3 Jur. 1079 ; 
151 E. U, 218. 

Annoiaiion : — Refd. Ejig(‘r r. (Jriinwood (J847), J ExcIj. 01. 

1439. What must be pleaded — Loss of service.] — 
In an action for seducing pltf.’s daughter, the omis- 
sion of the allegation per quod sernlhini amwH 
is not cured by stating that pltf.’s daughter is 
a iioor person maintaining herself by her own 
labour, k not sufliciimt to maintain herself other- 
wise ; & that deft, debauched her, that she was 
delivered of a eliild, stating further, as the griev- 
ance of the charge, that jiltf., being her fathcj', 
was forced At obliged to expend certain sums of 
money in the maintenance of his daughter. 

The foundation of an action by a father to 
recover damages against the wrong doer for the 
seduction of his daughter has been uniformly 


PART X. SECT 2, SUB-SECT. 6.— B. 

1428 i. What tvidcncc is admUinbU — 
acts of viisconduct .] — Wlicre tlio 
fumalo HCduml lias denied ou her 
exaniiimtiuii tliat nho i/ud iutcrcuun^e 
with otherH besiden deft., deft, can only 
hliow lu answer that, to the ktiowled^ 
of Ids wltnewcsUiut htaU'-niunt was not 
true ; he cnniiot bo permitted to ask 
Uiuiii wliolher they theiimelvcs hud 
connection \\ith her.— McMahon v. 
Skinner (1846), 2 U. C. 11. 272.— 
CAN. 

1428 ii. .] — Hoi'kv. David- 

son (1873), 33 U. C. 11. 650.— CAN. 

1428 ill. .3 — In an aetiou for 

seduction witnesses colled for the 
defence testified to haviiur had con- 
nection with tlio pdrl. The jury wore 
told that thoHu wltnesscH had a right 
to refuse to u newer such questions : 
— Held : a misdirection.— MoCrkary 
r. Grundy (1876), 39 U. C. R. 316. 
— CAN. 


PART X. SECT. 2, SUB-SECT. 7. 

b. Orant of new trial — Connivance 
dir neglif/ence of parent .] — Where in an 
action for seduction of pltfs.' daughter 
evidence hud been given of connivauco 
on the mother's part, & great negli- 
gence on the father's part, Sc the jury 
found a verdict for pltf. with £200 
daiiiugcH, the et. granted a new trial. 
— BKAUSiifiAD V. Wyijje (1823), Tuy. 
60.— CAN. 

0 , .] — Gross neglect on 

the part of the parents is hdd to be 
a good ground for a new trial for 
seduction. — Hoqle v. Ham (1825), 
Tay. 248.— CAN. 

d. Other aids of misconduct.] 

— The ct. refused a now trial whi?ro 
the jury luid found for deft, on ovl- 
dcuee clearly impeaching the character 
of the seduced, although affidavits 
were produced that pltf. could rebut 
such evidence. Sc would have been 
prepared to do so at the former trial 


liad ho had notice. — ^M onk v. Casskl- 
MAN (1835), 4 O. S. 336.— CAN. 

e. On payment of costs.] — 

Cane v. Reid (1853), 2 C. V. 342.— 

CAN. 


f. .] — Snure V. (in.ciiiusT 

(1803), 23 U. C. U. 81.— CAN. 

g. .] — Udy V. Stewart (1885), 

10 O. U. 591.— CAN. . 


1439 i. What must Itc pleaded — Imss 
of service.] — A dooloratlon for seduction 
not containing an averment of loss by 
pltfs. of the services of the scduceu, 
nor that the seduced was the servant, 
of pltfs., is bad. — Lake v. Bemiss 
(1855). 4 O. P. 430.— CAN. 


143911. .] — dtxjiaratloii 

by a woman that deft, seduced her 
daughter Sc servant, whereby she lost 
her services :—/fcW ; good, either at 
common law or under the statute, 
without alleging the father's death. — 
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based, from the earliest times hithei-to, not upon 
the seduction itself, nor upon the wrongful act of 
deft., but on the loss of service of tlie daughter, 
in which service lie is supposed to have a legal 
right & interest. It has cJways been held that 
the loss of service must be alleged in the dcclai*a- 
tion &> loss of service must be proved at the trial, 
or pltf. must fail. It is the invasion of the legal 
right of the master to the services of the servant 
that gives him a right of action for the beating of 
the servant, & it is the invasion of tlie same legal 
right, & no otlier, that gives the father a right of 
action against the seducer of his daughter ; so 
that the original act is not the cause of tlie action ; 
but the consequence upon it, namely, the loss of 
the service, is the cause of the action (Tindal, C.J.). 
— Guinn EUL i v. Wells (1844r), 7 Man. G. 1033 ; 
2 Dow. & L. 610 ; 8 Scott, N. li. 741 ; 14 L. J. 
C. P. 19 ; 4 L. T. O. S. 173 ; 8 Jur. 1101 ; 135 
E. 11. 419. 

Aniiotaiions : — FoUd. Kager r. Grim wood (1847), 1 Exoh. 

61. Consd. Whit bourne v. WiJliamH, [1901 J 2 K. B. 722. 

Refd. Bairett v. Oliver (1846), 7 L. T. O. S. 469 ; Admiralty 

Comrs. V. S.S. Amerlka. [1917] A. C. 38. 

1440. Denial of relationship of master & 

servant.] — Saj^ter v. Walker, No. 1420, ante, 

1441. Interrogatories — Pecuniary means of 
defendant.] — In an action for the seduction of 
pltf.’s daughter, interrogatories as to deft.’s 
l^ecuniary means cannot be administered to deft. ; 
but inteiTijgaturies as to whether deft, had had 
sexual intercourse with the daughter, &. had stated 
that he believed that she had not had such inter- 
course with any other man, are allowable. — 
JIoDSOLL r. Taylor (1873), L. ll. 9 Q. B. 70 ; 
43 L. .1. Q. B. 14 ; 20 L. T. 534 ; 22 W. li. 80. 

1442. Paternity denied — Name of alleged 

father.] — Hooton r. DAidiv, No. 1434, ante , 

1443. As to admissions of defendants.] — 

HoDsoLL V . 3’aylok, No. 1441, fmic . 

Right of plaintill to administer interrogatories.] — 
jSce Discovery, Vol. XVIIl., p. 220, Nos. 1085- 
1(587. 

1444. Right of defendant to particulars — As to 
times & places of Intercourse— Denial of seduction 
on oath.J — I’ltf., in an action for the seduction of 


his daughter by deft. & consequent loss of her 
services, alleged that deft., when engaging his 
daughter as servant, had entered into a contract 
to treat his daughter in a proper & becoming 
manner ; but that deft, had commilitid a breach 
of that contract by behaving to his daugliter in an 
improper manner, namely, by seducing licr whilst 
in his service, whereby she had become pregnant, 
& that in consequence of her pi egnaiicy pllf. had 
lost her services. Deft, did not deny the seduction 
on oath, but sought to obtain particulars of the 
times & places at wliich the alleged connection 
between himself & pltf.’s daugliter liad taken 
place :—Held : under the circumstances deft., 
without denying the seduction on oath, was not 
entitled to an order for such particulars. — 1'hom- 
SON V. Birkley (1882), 47 L. T. 700 ; 31 W. B. 
230, D. 0. 

Annotatiom ; — Consd. 8uchs r. Siidliiian (1887), 37 Oh. D. 

29.5. N.P. Kelly v. BriggH (1888), 4 T. L. U. 556. Folld. 

Knight r. Kuglo (1889), 61 L. T. 780. Refd. Briton 

Medical A* General Jjife A^>Kocn., Ltd. r. Britannia Eiiv 

AHHoen. & Whlniicy (1888), 59 L. T. 888. 

1445. .] — Kelly i\ Briggs 

(1888), 4 T. L. B. 556, D. 0. 

Aniuilation:- N.F. Knight i'. Engle (1889), Cl L. T. <80. 

1446. .] — In an action for seduc- 

tion paiiieulars of the time & jilacc of the alleged 
seduction will not be ordered on the ay)plic!ation 
of deft, before delivering his defence, unless the 
application is accompanied by an aflidavit stating 
bis inUmtion to deny the seduction. — Knight 
V. Engle (1889), 61 L. T. 780, D. C. 

1447. Before delivery of defence.] — 

Knight i». Engle, No. 1446, aaie, 

1448. Right to have claim struck out — On 
ground of failure to prosecute felony — Admin- 
istering drugs to procure abortion.] — In an action 
for the seduction of plif.’s daughter a paragraph 
of the statement of claim alleged that deft, ad- 
ministered noxious dnjgs to the daugliter for tlic 
pm’pose of procuring abortion : — Held : tlie para- 
grajih could not be struck out as disclosing a felony 
for which deft, ought to have been prosecuted, 
inasmucli as pltf. was not tfie person upon whom 
the felonious act was comnuttt*d, & Jiad no duty 


Kkllv V. Bull (1864), 23 U. C. 11. 
278.— CAN. 

1439 iii. .] — Dcclarulioji by 

huHbund A; wife, for reducing tho 
duugh1.or of 1,lie wife, by u forinci* mar- 
riage, alleging her to be the Hcrvuiit 
of pltfs., whereby pltfs. lost her ecr- 
viccB : — IJeM : bad, for If the oaiise of 
aetioii accrued before tho jiit^erinurriago 
of pltfs. the girl was not then the ser- 
vant of tho husband, A If after she w’as 
his servant alone, so that in either case 
she could not be pltfs.’ servant, as 
allcsged.— G reen v. Wiuuiit (1865), 
24 U. C. li, 246.— CAN. 

1439 iv. .] — Hooan v. Air- 

man (1870), 30 U. C. K. 14.- CAN. 

1439 V. ■ Ford r. GouR- 

lAY (1878). 42 U. C. li. 552.— CAN. 

b* Staiule .] — In an action by 

a father for the seduction of Ills 
daughter, who W'us not living with him 
at the time of tlio seduction, it Is not 
necessary to aver In tho declaration 
that tho action is brought under tlie 
— ^McLean v. Ainslie (1843), 
6 O. S. 466.— CAN. 

_ k. Whether residence of father 

^^JUfother ,] — Nickrlls v. Gouldino 
(1862), 21 U. C. II. 866.— CAN. 

Accord dt naliafaciiov .] — 

y. Grkar (1868), 18 C. P. 
488. — CAN. 

1 e"?: ; *1 — Balby V. Byrne (1892), 

15 P. 11. 4.— CAN. 


(1917). 38 


-.1 — Baldwin v. Hfslei 
0. L. R. 172.— CAN. 


1444 i. liighi of defendant to jtariieitlars 
— An to time <C* plares of intercourse — 
Denial of sediwlion on oatA.>— Deft. 
Imviiig made an allidavit denying the 
seduction & ail kjiowicdge of it, an 
or<ier was made for particulars of 
6p(K;iflc acts, with regard to which 
pltf. proposed to give evidence. — 
llOLLlSTOK V. Annaiile (1890), 11 
P. 11. 11.— CAN. 

1444 il. .J — Where 

deft, ill an action of scdiict Ion (lenles the 
seduction on oath, pltf. wdlJ bo ivuuii’cd 
to fuiTiisli particulars of the tiuies & 
places at which it is chained that the 
alJt'god soduetlou took placi*. — Mason 
V. Vancami* (1891), 14 1*. li. 2!>6.— 
CAN. 

1444 iii. .J— lu an 

action for seduction, wdioir deft, denied 
upon affidavit pltf. ’sullcgations.nn order 
for pai'ticnlars to bo given by iiltf. 
was mufle before the defence vus filed. 
—A. V. B. (1903). 7 O. L. K. 73.— CAN. 


1444 Iv. .]— In an 

iction for seduction, where-* deft. deul(‘d 
ipou affidavit pltf. ’s allegations, an order 
or particulars to bo given by pUf. 
vas made before tho defence was fllecj. 
-Gambkll V. Hkooik (1903), 24 

\ L. T. 91; 2 O. W. R. 1174; 3 
» W Afl- 412. — CAN. 


1444 v. Deft.lnau 

action for seduction Is nf>t entitled to 
call for particulars without making 
an affidavit of merits. — Hanna v. 
Keeks (1). [1896] 2 I. R. 226.— IR. 

1444 Vi. .] — In an 


action for soductiou of pltf.’s daiigJitei 
particulars were ordered of tlie nuim* oi 
the daughter, the dai<‘H of the alleged 
seductiou, & tlie date of un alliged 
administration of noxious drugs, with- 
out requiring deft, to first deny the 
seduction on oath. — Wilkins v, Con- 
nell (JU03), 22 N. Z. L. K. 901.— 

N. Z. 

o. Tiighi to hare claim struck out 
— Un ttround of failure to proseeute 
frlony.\ — Huowx r. Baluy (1849), 7 
U. C. li. 160.- CAN. 

p. .]— Williams v. Kouin- 

SON (1869). 20 C. P. 255.— CAN. 

q. ,] — Deft. Ill an 

action of seduction cannot move 
against a verdict for pltf. as contrary 
to law & evidence, on the ground that 
tlie evideneo siiowed a rape. In such 
case. If pltf. riifused to be nonsuited, 
tho judge should disetiargo the jury 
until tho criminal defence has been 
disposed of. — W aijsh r. KAmtAss 
(1809), 19 C. P. 463.— CAN. 

r. Necessity for affidavit of sedve- 
Hon.] — In an action by a father for 
the seduction of his daughter wliilc 
she was living with a tliiid person, 
it Is not necessary to iirove that un 
affidavit of tho seduction was made 
& mod.— G ill v. Brown (1841), 6 

O. S. 142.— CAN. 

t. Inference of law traversed — 
U'fijelhrr allou'able.] — jVR'Lkud r. 
McLeod (1861), 9 U. C’. It. 331.— CAN. 

a. Pica of “ tu)l guilty ” — 
Whether alkgaiion of service denied ,] — 
N 2 
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Master and Servant. 


Sect, 2. — Seduction: Snb-aeci, 7. Sect, 3 : Suh-sects, 
1 <fe 2, A., B. (g) <Sb (b), cfc C.] 
to prosecute. — ^A ppleby v. Franklin (1885), 17 
Q. B. D. 93 ; 65 L. J. Q. B. 129 ; 51 L. T. 135 ; 
50 J. P. 359 ; 34 W. H. 231 ; 2 T. L. II. 170, 
D. C. 

Annotaiicm, Distd. Smith v. Sclwyii, 11914] 3 K. B. 98. 

Cross-examination of daughter.] — Sceiios. 1402, 
1422, ante. 


Sect. 3.— PERSONAL INJURY TO SERVANT. 

Sub-sect. 1. — Bight to Protect Servant. 

1449. Assault In defence of servant — Whether 
defence to action.] — Seaman v. Cuppledick, No. 
1451, post. 

1450. .] — A master may justify the 

assault, that pltf. was beating his servant, & that 
lie prevented him, which was the assault, etc. of 
which pltf. complains. — Tickell v. Bead (1773), 
Lofft, 216; 98E. B. 017. 


Sub-sect. 2. — Bight of Action. 

A, In General. 

1461. For battery of servant.] — In an action of 
assault & battery, deft, justiiied in defence of his 
servant, that pltf. liad assaulted his servant, & 
would liavc beaten him : — Held : maste** may 
defend his servant, & shall have action for b jating 
him. — Seaman r. Cuppledick (1015), Owen, 150 ; 
74 E. B. 900. 

1452. Assault not whilst on master’s 

business.] — Anon. (1510), No. 1402, post. 

1463. Assault on public performer.] — 

An action with a per quod sereilium amisit will 
not lie for the manager of a jilare of public enter- 
tainment against a person for beating one of the 
performers, who is thereby prtivented from per- 
forming. — Taylor v. Niao (1795), 1 Esp. 385, 
N. P. 

AnnotatUnis :—Coiisd. Liiiiilcy r. Cy<* ( 1853 ), 2 E. & B 

210. field. Hokcth liiijciidn) Diitt. (I8G0 ), 13 Mod. 

r. C. C. 209 ; HiggiuM v. O’DouikjU (1870), 18 W. li. 378. 

1464. Joinder with action in trespass.] 

— A count for beating pltf.’s servant per quod 
8crviilu7n amisit may be joined with counts in 
trespass. — Djtcuiam v. Bond (1814), 2 M. & S. 
430 ; 3 Camp. 520, n. ; 105 E. B. 443. 

Annoiatimis : — Consd. Chnmlwrlaiii v. Hozlcwood (1838), 

5 M. & W. 515. field. Kagcr v. GriuiwooU (1847), 1 

Kxeh. 01. 

1465. For injury by negligence — Excavation 
in highway.] — ^(1) If a man sends his servant 
upon a message of some importance, another 
having digg(‘d a hole in the highway, into which 
the servant falls, & huits himself, so that he cannot 
go any farther upon his master’s message, here the 
servant sliall have an action upon the case for 
this, & the master also shall have his action 
(Croke, J.). 

(2) If a man slanders a servant at which the 
servant is so grieved that he cannot perform his 
duties, the master has no action (Coke, C.J.). 

(3) Where a surgeon is employed by a master 
to cure his servant, the master may sue for breach 
of contract in not supplying wholesome medicine, 
but the servant cannot sue on his contract. — 


Everard V. Hopkins (1615), 2 Bulst. 332 ; 1 

Boll. Bep. 124 ; 80 E. B. 1164. 

Annoiaiions .—As to (1) field. Lon^eld r. HoUlday (1881), 
0 Exch. 7G1. As to (3) Consd. ^ton t>. Mid. Ry. (1866), 
19 C. B. N. S. 213. GfneraUy, Heutd. Hadley v. Baxen- 
dale (1854). 9 Exch. 341 ; Homo v. Mid. Ry. (1872), 
L. U. 7 C. P. 683. 


1456. Negligent driving.] — A master 

may sue in case, for the consequential damage 
arising to him from an injury to his servant, 
though the only remedy of the servant for the 
injury be by action on the case also. 

Where the declaration alleged that G. was & is 
the servant of pltfs. ; that he had been injured 
by the negligent driving of deft., whereby pltfs. 
were deprived of his services, & forced to pay 
another person wages during his illness ; on motion 
in arrest of judgment : — Held : (1) the action was 
maintainable; (2) it sulHciently appeared from 
the declaration, that G. was entitled to receive 
his wages from pltfs. duiing his illness. 

(3) A general allegation of service is sufficient 
without stating that the servant was hired or that 
he was to receive a salary. — ^Martinez v. Gerber 
(1841), 3 !Man. & G. 88 ; Drinkwater, 231 ; 3 
Scott, N. B. 386 ; 10 L. J. C. P. 314 ; 5 Jur. 

463 ; 133 E. B. 1009. 

Annotation: — As to (1) field. Allou v. Mid. Ry. (1865), 


19 C. B. N. S. 213. 

1457. Breach of duly arising out of 

contract — With servant Injured.] — One who is no 
party to a contract cannot sue in respect of the 
breach of a duty arising out of the contract. 

An action will not lie against a railway co., as 
carriers of passengers for hire, at the suit of a 
master, for a personal injury sustained through 
their negligence by his servant, whereby the master 
lost the benefit of tlie services of the sciwant, the 
contract out of which arose the duty to carry 
safely being a conti*act between the co. & the 
servant.— Alton v. Midland By. Co. (1866), 19 
C.B.N.S. 213; 34 L. J. C. P. 292 ; 12 L. T. 703 ; 


11 Jur. N. S. 072 ; 13 W. B. 918 ; 144 E. B. 768. 


Annotations: — Distd. Meux v. G. E. Ry., [1895] 2 Q. B. 

387. Consd. Taylor M. S. & L. Ry., [1895] 1 Q. B. 

134. field. Dickson v. Reuter’s Telegraph Ck). (1877), 2 

C. 1*. D. 62 : Beriluger v. G. E. Ry. (1879), 48 L. J. (j. B, 

400. Mentd. Potter v. Met. Diet. Ry. (1874), 32 L. T. 

36; Bradshaw v. L. & Y. Ry. (1875), L. 11. 10 C. P. 

189 : LeBlio v. SheilJ, [1914] 3 E. B. 607. 

1458. .] — Claim alleged that 

the servant of pltf, took a ticket & travelled 
by the L. T. & S. railway ; that defts., the Great 
l^lastern By. Co., Supplied the engines, drivers, 
& firemen for working the traffic of the L. T. & S. 
railw’ay, & also the signalmen for working the 
traffic at the >S, Junction ; that the L. T. & S. 
train in which tlie servant travelled came into 


collision with a train of the deft. co. at the junction 
through the negligence of defts.’ signalmen there, 
that the servant was hurt, whereby pltf. lost his 
services & was damnified. On demurrer ; — Held : 
the action was against independent wrongdoer ; 
not parties to the contract of carriage, for a pure 
tort, & could therefore be maintained. — Ber- 
fiiNGER V. Great Eastern By, Co. (1879), 4 
C. P. I). 103 ; 48 L. J. Q. B. 400 ; 43 J. P. 611 ; 
27W. B. 681. 

1459. Negligence of independent 

wrongdoers.] — B ehringer v. Great Eastern Hy. 
Co., No. 1458, ante. 

1460. Slander of servant — Grief causing in- 
ability to perform duties.] — Everard v. Hopkins, 
No. 1455, ante. 


Tbo plea of not guilty docB not deny 
the allegation that the Redueod wa^ the 
servant of pltf. — A lteaian v. Smith 
(1855), 4 C. P. 500.— CAN. 
b. JHgM to costs .] — Townsend r. 


Sterunq (1867), 4 P. R. 125.— GAN. 

«• .] — Walmslet V. Mrr- 

niKiJ. (1884), 6 O. 11. 427.— CAN. 

d. tVhen amendment oj ^Heading 


allowed..] — C01J5 v. Hubblk (1894), 26 
O. R. 279.— CAN. 

6. Median for dismissal oJ ariian 
— Three rHaaffreemevi/A.}— E. v. F. (1006), 
10 O. h. R. 489.— CAN. 
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1461. Felonious injury — Necessity for previous 
prosecution.] — ^Appleby v. Feankijx, No. 1448, 
ante* 


B, Deprivation of Service, 

(a) In General, 

1462. Basis of action.] — If A. beats, wounds or 
imprisons the servant of B., by which B. loses the 
servant’s services, B. can bring an action of tres- 
pass against A. : not so if the servant goes to A. 
of his free will, although B. loses his servict^s 
(Fineux, O.J.).— Anon. (1510), ICeil. 180; 72 
E. R. 357. 

1463. .] — When a master sues for assault 

& battery of his servant, it is necessary to allege 
per qiLod serviliuyn o/misit, for his master cannot 
recover any damages if bis servant was not 
wounded so that by reason of this he iias lost his 
service. — ^A non, (1011), 1 Biilst. 173; 80 E. R. 
803. 

1464. .] — Norris v, Baicer ( 1010), J. Bridg. 

47 ; 1 Boll. Rep. 393 ; 123 E. R. 1190 ; sub nmn. 
Morricb V, Baker, 3 Bulst. 190. 

Annotation: — ^Befd. Lemmon r. Webb, [1895] A. C. 1. 

1465. .] — Hanbury V. Ireland (1021), 

Cro. .Tao. 618 ; 79 E. R. 532. 

Annotation : — Mentd. llosmoldaon v. Blako (1C97). 1 Ld 
Jiaym. 192. 

1466. .] — Rosiere V. Sawkins (1700), Holt, 

K. B. 460 ; 12 Mod. Rep. 399, 434 ; 90 E. K. 
1154. 

Annotaiiona : — Mentd. Medina v. Stanghton (1700), 1 Ld. 
liaym. 593 ; Card v. Hope (1824), 4 Dow. & Ity. K. D. 
104. 

1407, — A master cannot bring an action 

for the assault & battery of his servant unless ho 
has thereby lost the services of the servant. — 
Randle v. Dean A Pope (1700), 2 Lut. 1490; 
125 E. R. 824. 

Annotations: — Refd. Orinnell v. Wells (1844), 7 Man. Hi G. 
1033. Mentd. JCtist Ijondon Water Worka Co. v. Bailey 
(1827), 4 Bing. 283. 

1468. .] — If a servant is beat, the master 

shall not have an action for t4iis bfittcry, unless 
the battery is so great that by re.ason thereof Imj 
loses the service of liis servant, but the servant 
himself for every .small battery shall have an 
action ; & the reason of the difference is, tliat the 
master has not any damage by the personal beat- 
ing of his servant, but by reason of a per quod, 
viz. per quod aervitium, etc. amisit ; so that the 
original act is not the cause of his action, but the 
consequent upon it, viz, the loss of his service is 
the cause of his action ; for be the battery gi’eater 
or less, if the master does not lose the service of 
his servant, he shall not liavc an action 
(Coke, C.J.). — Marys’s Case (1612), 9 Co. Rep. 
Ill b ; 77 E. R. 895. 

Annotations: — Ezpld. Gilnnoll v. Wells (1844), 2 Dow. & 
L. 610. Consd. l^rj'co V. Belcher (1817), 11 Jur. 67,'). 
Refd. Admiralty CJomrs. v. S.S. Amerika, [1917] A. C. 38. 
Mentd. Juveson v. Moor (1699), 12 Mod. Hop. 262 ; 
C’routhcr r. Oldfield (1706), 1 Salk. 364 ; Hall v. Harding 
(1709), 4 Burr. 2426 ; Atkinson v. Teasdale (1772), 3 
Wilfl. 278 ; Wells v. Watliiig (1778), 2 Win. Bl. 1233; 
Pindar v. Wadsworth (1802), 2 East, 1.04 ; Uobertson v. 
Hartopp (1889), 43 Ch. D. 484 ; King v. Brown, Durant, 
[1913] 2 Oh. 416. 

1469. .] — No action lies for the master for 

battery of his servant without per quod, etc. 
(Holt, C.J.). — Russel v. Corn (1704), Holt, 
K. B. 699 ; 2 Ld. Raym. 1031 ; 0 Mod. Rep. 
127 ; 1 Salk. 119 ; 87 E. R. 884. 

Annotations: — Consd. Smalley i>. Kerfoot (1738), Andr. 
242 ; Urinnell v. Wells (1844), 2 Dow. & L. 610. Refd. 


Satterihwaito v. bowhurst (1785), 4 Doug. K. B. 315 ; 

Woodward v. Walton (1807), 2 Bos. & P. N. R. 476; 

Savillo V. Sweeny (1833), 4 B. &; Ad. 514. 

1470. .] — Trespass for driving a carriage 

against pltf.’s son & servant, whereby pltf. was 
deprived of his services &; was put to expense in 
obtaining liis cure. The child was two years & 
a half old, & pltf. might have placed him in an 
liospital wliich would not have occasioned any 
expense, but preferred having him at home : — 
Held : the loss of service was the gist of the 
action, & the cliild being incapable of performing 
any service by reason of his tender age, the action 
was not maintainable, paiticularly as no expense 
had been necessarily inciirrc^d. Qu. : whether 
the father might have maintained a special action 
for the expenses, if they iiad been necessarily 
incurred. — Hall v, Hollander (1825), 4 B. & 
C. 600 ; 7 Dow. Ac Ry. K. B. 133 ; 4 L. J. O. S. 
K. B. 39 ; 107 E. R. 1200. 


Ayinotations : — ^Refd. HarriR v. Butler (1837), Murp. & II. 
117 ; Grinnell v. Wells (1844), 7 Man. & G. 1033 ; Alton 
i». Mid. Ity. (1865), 19 C. B. N. S. 213 ; Evans v. Walton 
(1867), L. 11. 2 C. P. 615; Admii-alty Comrs. v. S.S. 
Amerika, [1917] A. (\ 38. 


(6) What Constitutes Service, 

1471. Service at wUl.]— Anon. (1409), Y. B. 
11 Hen. 4, fo. 1, pi. 2. 

Annotations : — Consd. Evanw r. Walton (1867), L. H. 2 
C. P. 615. Mentd. WilloweB* Coho (1605), 13 Co. Hep. 
I ; Starkey v. Berton (1609), Cro. Jac. 234 ; Bowltss v. 
Poore (1611), Cro. Joe. 282 ; Godfivy'a Cohc (1613). 11 
Co. Hop. 42 a. 

1472. Actual service — Though servant retained 
by defendant.]— C. v, Hodernes (1442), Y. B. 21 
lien. 6, fo. 8, pi. 19. 

Anmtaiicm Consd. Evans v, Walton (1867), L. B. 2 C. P. 
615. 

1473. General service— 'Temporary absenca at 
time of assault.] — Edmondson v, Machell (1787), 
2 Term Rep. 4 ; 100 E. R. 2. 

Annoiaiiom : — Refd. Irwin r. Dcarman (1809), 11 Ka.st 
23. Mentd. Moore u. Tuokwoll (1845), 1 C. B. 607. 

1474. Whether wages paid or not.] — 

Martinez v. Gerber, No. 1456, ante, 

1475. Presumption as to service — Residence with 
parents.] — In an action for beating the son of 
pltf. stating him as the s(Tvant of the father 
per quod servitium amis'll, it is not necessary to 
show that the son did any material business for 
the father ; it is sulHcient that he lives in his 
house, Ac is part of his family. — Jones v. Brown 
(1794), 1 Esp. 216 ; Peake, 300, N. P. 

Annot'Uiom : Consd. Hall v. Hollander (1825), 7 Dow. & 

Ity. K. B. 133. Retd. Evans v. Walton (1867), L. U. 2 
C. P. 6J5. 

1476. Young child — When incapable 

of performing service.] — Hall v, Hollander, No. 
1470, ante, 

1477 . Occasional service by daughter 

— Though in service of third party.] — A daughter 
who, althougli in the service of a third party, 
occasionally performs domestic duties in her 
father’s house, is Jiis servant so as to entitle liim 
1-0 recover damages for personal injuries sustained 
by her. — Randall v, Stevens (1853), 23 L. T. 
O. S. 211. 

Compare Hecrt. 2, sub-sect. 3, A. (b), ayite. 


C, When Injury results in Death. 

1478. General rule.] — In a civil court the death 
of a human being cannot be complained of as an 


PART X. SECT, 3. SUB-SECT. 2.— C. 

t.When action lies .] — By the law 
or Scotland, no action lies at the 


InRt-tinco of a maRter for the Iobr caused 
U) him hy tho death or injury of his 
son’aiit through the fault oC a third 


party. — R eavis v. Clan Line 
Steamers, Ltd. & Latru Line, Ltd., 
[19251 H. C. 725.— SCOT, 
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Sect, 3 . — Personal injury to servant: Suh-sed, 2, C., 
I). & E, Sects. 4 5.] 

injury (Lord Bllenborough). — ^Bakbr v. Bolton 

(1808), 1 Camp. 493, N. P. 

Annotations : — Apld. Osbom v. Gillett (1873), L. R. 8 Exch. 
88. Consd. dark v. Loudon General OmnibuB Co., [1006] 
2 K. B. 648 ; .Tackson v, Wat«on, [lOOU] 2 K. B. 193 ; 
Berry v. Humm, (19151 1 K. B. 627 : Admiralty Comrs. 
V. S.S. Amerika, 11917] A. C. 38. Apld. The Moli^ro, 
[192.'5] P. 27. Reid. Ward r. London & Blackwall Uy. 
(184.5), 0 L. T. O. S. 125 ; Kent v. Atkinson, [1923] P. 
142. 

1470. Whether action lies— Merger of right of 
action in felony.] — If a man beats the servant of 
S. so tliat. he dies of tliat battery, the master shall 
not liave an action against the other for the 
battery loss of the service, because the servant 
dying of the extremity of the batt(^r>% it is now 
become an ofTonce to tlie Crown, being converti^d 
into felony, & that drowns the particular offence, 
& priva-t^e wi*ong ofTered i/O the master before, 
& liis action is thereby lost (Tanfield, J.). — 
Hkjchns V. Butcher (Jt‘»06), Yelv. 89 ; 80 E. R. 
(II ; suh vom, Huggins v. Butcher, 1 Brownl. 
205 ; 8vh nom, JliGGiNS’ Care, Noy, 18. 

Aimntatwus : — Consd. Cooncr r. William (1668), 1 Sid. 375 ; 
OKboni 1 ?. Glllelt (1873), L. R. 8 Exch. 88; Jackson v. 
Watson, 11909) 2 K. B. 193; Admiralty Comrs. i\ S.S. 
Anicrik.i., 11917] A. C. 38. Refd. Wells r. Abrahams 
(1872). ].. n. 7 i), B. .554 ; Midland Insce. v. Smith (1881), 
6 {). Jl. 1). 501. 

1480. When death instantaneous.] — 

(1) The d<!ath of a person cannot at common law 
be made tlie subject of an action for damages ; 
& this rule.' extemls to the action for loss of service, 
wlnu'c th(j servant is killed on the spot. 

(2) Tlie defence that the act complaint d of 
amounted to a felony does not apply to an action 
brougiit against a master for damages sustained 
tlirougli the wrongful act of a s(U'vant. — Osborn 
r. OiLLETT (1K73), L. R. 8 Exch. 88 ; 42 L. J. Ex. 
53; 28 h. T. 197; 21 W. R. 409. 

Annotations : — As to {\) Apprvd. Clark r. London General 
(inmihus Co., (1906] 2 K. B. 648. Consd. Jackson v. 
Walson, 11909] 2 K. B. 103. Berry v. lliunin, [1915] 

1 K. B. 627 ; Admiralty Comre. v. S.S. Amerika, [1917] 
A. C. 38. Refd. Kent v. Atkinson, 11923] P. 142. As 
to m Apld. Aindeby v. Eiunklin (1886), 17 Q. B. D. 93. 
Refd. Smith i\ Schvyji, [1914] 3 K. B. 98. 

1481. .] — A master cannot maintain 

ail action for injuries wliich cause tlie immediate 
d(*ath of his s(*rvaiit. — (h.ARK v. London General 
Omnibus J.td., [1906] 2 K. B, 648; 75 

J. K. B. 907 ; 95 L. T. 435 ; 22 T. L. R. 691 ; 
50 Sol. Jo. 6.31, C. A. 

Annotations: — Consd. Jackson r. Wateon, [1909] 2 K. B. 
193; Ueny v. lIimiTn, 11915] 1 K. B. 627 ; Admiralty 
Comi-H. r. R.S. Amerika, [1917] A. C. 38. Refd. Barnett 
jV [1921] 2 K. B. 461 ; Kent tJ. Atkinson, [1923] 

1482. .] — Admiralty Comrr. v, S.S. 

Ameuika, No. 1489, 'posL 

Measure of damages.]— No. 1 489, post, 

1). Defences to Actiofi. 

1483. Interference with defendant’s easement by 
plaintliT’s servant- Forcibly prevented by defen- 
dant.]— Noruis V, Baker (1616), J. Bridg. 47 ; 

1 Roll. Rep. 393; 123 E. R. 1190; sub now. 
MoiinicE V, Baker, 3 Bulst. 190. 

Annotation :~Mentd. Lemmon v. Webb, [1895] A. C. 1. 

1484. Felonious act by servant of defendant— 
Failure to prosecute.] — Osborn v, Gilleit, No. 
1480, a7}tc. 

Immediate death of servant.]— Nos. 1478- 
1482, a7il€. 


E, Measure of Damages, 

1486. Compensation for injury to feelings— 
Action by father.] — If pltf.'s son, who was in fact 
his servant, in delivering parcels from a stage 
coach, receive an injury, by which the father is 
dtipriviid of his services, the father is not entitled, 
as part of the damages in an action for loss of his 
son’s services, to have a compensation for the 
injury done to his parental feelings. — ^Flemington 
V, Smitiiers (1826), 2 C. & P. 292. 

1486. Prospective damages — Permanent injury 
of servant.] — I|n an action for permanently in- 
juring the hand of an apprentice, whereby loss of 
service accrued, the master may recover for pro- 
spective damage, for the damage alone is not the 
cause of action, but the illegal act & the damage 
tog(»ther, & the master could not bring a fi*esh 
a(;tion as often as fi*esh damage resulted. — lloD- 
koll V, Stallebrass (1810), 11 Ad. & El. 301 ; 

8 Dowl. 482 ; 3 Per. & Dav. 200 ; 9 L. J. Q. B. 

132 ; 113 E. R. 429. 

Annotations : — Refd. llURBell r. Shinn (1861), 2 F. & F. 395 ; 

Alton 1 ?. Mid. Ky. (18C5), 19 C. B. N. S. 213 ; Osborn v. 

GilloU (1873), L. R. 8 Exch. 88 ; BninHdcn r. Humphrey 

(1884), 14 Q. B. D. 111. Mentd. Barley Main Collieiy Co. 

V. MiUdiell (1886), 11 App. Cas. 127. 

1487. Wages paid during illness of servant.] — 

Martinez v. Gerber, No. 1456, ante, 

1488. Compensation paid to servant by master.] 

— PItfs., a lirm of stevedores, contra(;ted to dis- 
cliargc a cargo from deft.’s ship, deft, agri^dug to 
supply all necessary cranes, chains, & other gearing 
reasonably fit for that purpose. Deft, in breaidi 
of liis agreement supplied a defective chain, which 
broke wJiile being used, &> in consequence one of 
pltfs.’ workmen was injured. PItfs. iriiglit have 
discovered the def(H;t in the chain by the exercise 
of reasonable care. The workrn.M.n brought an 
action for cornpc'nsation under Employers’ Lia- 
bility Act., J8S0 (c. 42). Bs. I, 2, against pltfs., 
who settled the action by paying the workman 
£125, which sum they sought to recover from deft, 
as damag(‘S for breach of liis contract. It was not 
dispuiicd t hat tlu^ B(^itli*m(‘iit of the action brought 
by tlie workman was a jiropc^r oiKi : — Held : pltfs.’ 
liability to pay compensation to their workman was 
the natural consc'qucnce of defi.’s breacli of con- 
tract, & such as miglit reasonably bo supposed to 
have been within the contiunplat-ion of tlie paiiies 
when the contract was entered into, & therefore 
the damages claimed wei'e not too remote. — 
Mowbray v, Merryweather, [1895J 2 Q. B. 

610 ; 65 L. J, Q. B. 50 ; 73 L. T. 459 ; 59 J, P. 

804 ; 4 1 W. R. 49 ; 12 T. L. R. 14 ; 40 Sol. Jo. 

9 ; 14 R. 767, C. A. 

Annotations: — Refd. Hawkins v. Smith (1896), 12 T. L. R. 

532. Mentd. Scott v. Foley, Aiknian (1899), 5 Com. Cas. 

53; Vogari v. Oulton (1899), 81 L. T. 435 ; Bentley r. 

Metcalfe (1906), 75 L. J. K. B. 891. 

1489. Amount of pensions payable to relatives 
of deceased servant — Voluntary payments in nature 
of compassionate allowances — Remoteness.] — One 

of Ills Majesty’s submarines was run into & sunk 
by a steamship & the crew were drowned. In 
an action of damage by collision brought by the 
Comrs. for ex(?cuting the Office of Lord High * 
Admiral of the United Kingdom against the 
owners of the steamship, defts. submitted to 
judgment on the basis of paying to pltfs. 95 per 
cent, of their damage to be assessed by the Admlty. 
Registrar. Pltfs. claimed as an item of damage 
the capitalised amount of the pensions payable 
by them to the relatives of deceased men : — 


PART X. SECT. 3, SUB-SECT. 2.— E. 

ff. Medical expenses .] — In an ac- 
tion by a inaetor against a person 


who has Injured his servant the ox- 
peiisoH of medical attendance on the 
servant may bo recovered us part of 


the damages for loss of service. — 
Smaill V. Alexander (1904), 23 
N. Z. L. R. 745.— N.Z. 
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Held : the claim failed ; on the principle of 
Baker v. Bolton, No. 1478, ante, that in a civil ct. 
the death of a human being could not be com- 
plained of as an injury &, on the ground of re- 
moteness, the pensions being voluntary payments 
in the nature of compassionate allowances. — 
Admiralty Comrs. v, SS. Amebika, [1917] A. C. 
38 ; 8uh nom. Admiralty Comrs. v. The Amerika 
(Owners), The Amerika, 86 L. J. P. 68 ; 116 
L. T. 34 ; 33 T. L. R. 135 ; 61 Sol. Jo. 158 ; 13 
Asp. M. L. C. 558, 11. L. ; affg, S. C. anh ttom. 
The Amerika, [1914] P. 167, C. A. 

.Inmtlntions : — Befd. Berry v. Humm, [11)15] 1 K. B. 627 : 
Bradford Corpn. r. Webster, [1920] 2 K. B. 135 ; Baker 
V. Dalglcish Stoain Shhiping Co., 11922] 1 K. B. 361. 
Mentd. Tbo Moli^re, 11925] P. 27. 


1490. Special pension payable on disablement.] — 

Ry the contract entered into in 1901 between a 
municipal corim. & a constable in their service, 
the constable, if injured in the execution of his 
duty, was entitled to full pay during his in- 
(japacity. Rythe Police Act, 1890 (c. 45), & Regs, 
thereunder, the constable, if he had been able 
to serve until 1926, would liavc been entitled to 
retire on an annual pension of about £67, but, if 
at any time lie was permanently incapacitated by 
injury in tlie execution of his duty, lie was U) be 
entitled to a special pension at a higlier rate. 
JVmsions w(?re paid out of a police pension fund to 
which the coi^jn. contributed only 31 J per cent., 
the r(?8t of the fund being derived from other 
sources. In Sept. 1917, the constable, then aged 
thirty-nine, was injured in the execution of his 
duty by a stream wagon belonging to deft, in 
charge of his employee. From the date of the 
constable’s injury to Oct. 1918, when it was first 
known that he was jiennanently incapacitated, 
the corpn. paid him his full wages, amounting to 
£185 Os. lOd., & as from the latl(*r date they 
awarded him a special pension for life of about 
£99 per annum. In June, 1 919, the corpn. brought 
an action against deft, for damages for loss of 
service of the constable by the alleged negligence 
of d{il't.’8 employee which deft, admitted : — Held : 
])ltf. coipn. was entitled to recover, as damages 
in resyicct of the wages paid to th(^ constable, the 
amount thereof, namely, £185 Os. lOd., ; in view 
more particularly of the facts that in consequence 
of the injury to the constable the corpn. had t.o 
pay him a pension sooner & at a higher rate than 
would otherwise have been the case, the corpn. 
was entitled to recover as damages in respect of 
t he pension, a sum which in all the circumstances 
would be fairly assessed at £1 50 ; & there should 
therefore be judgment for the Coiporation for 
£335 Os. lOd. — Bradford Cori»n. v. Webster, 
[1920] 2 K. B. 135 ; 89 L. J. K. B. 455 ; 123 L. T. 
62 ; 84 J. P. 137 ; 36 T. Ti. 11. 286 ; 64 Sol. Jo. 
324 ; 18L. G. R. 199. 

Srp, alfio, Nos. 1462-1477, ante. 


Sect. 4.— LOSS OF AND INJURY TO 
PROPERTY. 

1491. Robbery of servant — Who may sue.] — 

Master brings action where the servant is robbed 
in an inn. — ^B edle v, Morris (1609), Yelv. 162 ; 
80 E. R. 108 ; aiib nom. Beedlb v. Morris, Cro. 
Jac. 224. 

1492. .] — A master may maintain an 

action in his own name on the Statute of Hue & 
i-ry for a robbery committed on his servant & 
the servant shall be sworn. v. Hundred 


(Inhabitants) (1633), Cro. Car. 336; 79 E. R. 
894 ; affg. S. 0. sub nom. Reymund v. Okino 
Hundred (1626), Cro. Car. 37. 

AnTwUUion : — Mentd. CuUiford v. Blandford (1G91), Comb. 
194. 

1493. Loss whilst servant at Inn.] — 

If a man’s servant carries his master’s horse to 
an inn, & there leaves him, & is stolen away ; 
an action lies here for the mast^er, as well as tor 
the servant against the innkeeper (Mon- 
taoue, CJ.). — Robinson v. Walter (1017), 3 
Bulst. 269 ; Poph. 127 ; 1 Roll. Rep. 449 ; 81 
E R 227 

JnnoUUions.’—Retd. Thrclfoll v. Bonvick (1872), 26 I.. T. 
794 ; llobiiiB v. Gray, [1895] 2 Q. H. 501. Mentd. Yoiko 
V. Orunaugh (1703), 2 Ld. Itaym. 866 ; Tiirrill v. Crawley 
(1849), 13 Q. B. 197. 

1494. .] — Brope V. Theyar 

(1626), Poph. 178; Beni. 173; Lat. 126; Noy, 
79 ; 70 E. R. 1274 ; mb no7?i. Brope & Thayre’s 
Case, 2 Byer, 158 b, n. 

AnTwiatitYTiJt : — M^td. York r. Griudslmio (1704), I Salk. 
388 ; Straiifis r. County Hotel Co. (1883), 32 W. 11. 170. 

1495. Robbery in presence of master.] 

— Where a servant is robbed, A" not in the presence 
of Ids master, the servant- may bring the action 
upon tlie statute ; but if in the presence of his 
master, then the master may bring the action. — 
Asiicomb V. Eltiiobn HuNDitED (1690), Garth. 
145 ; 3 Mod. Rep. 287 ; Holt, K. B. 637 ; 00 
E. R. 680 ; sub nmn. As(;omb v. Spkliiolm Hun- 
dred, 2 Salk. 613 ; mh nom. AifeucoMB?: v. SpeTi- 
HOiJdE Hundred, 1 Show. 241. 

Annotation : — Mentd. Nosham v. AnnHtrong (1817), 1 B. 
& Aid. 146. 

1496. .] — In an action by the 

master on the Statute of Hue & (by for the robbery 
of his servant, the declaration may allege that the 
thieves robbed the servant, though it si-ates that 
the master was in company. — Willan ?». Stan- 
CLTFFE Hundred (1703), 2 Ld. Rayrn. 904 ; 02 
E. R. 103. 

Liability of railway company— Luggage sent with 
passenger’s servant.] — Srr C'arriers, Vol. VTTT., 
p. 121, No.s. 811-813. 


8r:( T. 5.- MAINTENANCE OF ACTION ON 
BEHALF OF SERVANT. 


As to maintenance generally, aee Action, Vol, 
I., pp. 66 et seq. 

1497. Right to maintain servant.]— Roth kwkl 
V. Fewer (1431), Y. It. 9 Hen. 6, fo. 64, pi. 17. 


Annotations : — Mentd. 
L. J. G. S. C. IMIJ 


PhillipTw V. Hiibineon (1827), 5 
; Uarrlb v. Brlw.-o (1886). 55 L. T. 14. 


149 g, .] — Maintenance justinable from the 

privity of the parti(‘S in estat(i or their connection 
as master & servant. — Wallis v. Portland 
(Buke) (1797), 3 Ves. 404 ; 30 E. R. 1123 ; on 
appeal (1798), 8 Bid. Pari. Cas. 161. 

Annotations : — Mentd. StoveuB i>. Bagwell (1808), 15 Ves. 
139 ; Fliidon v. Parker (1843), 12 L. J. Kx. 444 ; Rcynell 
r. Spryo (1852), 1 Dn G. M. & G. 660 ; lie Cambrian 
Mining Co. (1882), 48 L. T. 114 ; Bradlaugh v. Newdigate 
(1883), 11 Q. B. D. 1 : Harris v. Brisco (1886), 17 Q. B. D, 
504 ; AJabiister v. Hamoss, [1895] 1 Q. B. 339 ; Neville 

a, nOlQI A. C. 


1499. Action against servant — Libel.] — 

A nursing assocn. incorporated by Boyal charter 
were tlie propriet(jrs & publishers of a newspaper 
on nursing, & employed one of the members of 
the assocn. as honorary editor. An action for 
libel having been brought against the editor 
alone in respect of an article inserted in the news- 
paper under the express instructions of the assocn. ; 
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Sect. 6 . — Maintenance of (uiion on heJialf of servant. 
Part XI, Sects. 1 cfe 2 ! Svb-sects. 1,2^3. ] 

— Held : as a matter of ordinai’y business, & apart 
from any question as to tbe legal right of the 
editor to be indemnified, the funds of the assocn. 
could be lawfully applied in undertaking the 
defence of the action. — ^Breay v, Royal British 
Nurses’ Assocn., [1807] 2 Ch. 272 ; 00 I.. J, Ch. 


587 ; 70 L. T. 735 ; 40 W. B. 80 ; 13 T. L. B. 
467, C. A. 

Annotation : — Mentd. Jonkin v. rharmacoutical Soc. of 
Great Britain, 11921] 1 Ch. 392. 

1500. .] — Hickman v. Kent or 

Romney Marsh Sheepbreeders’ Absocn. (1920), 
37 T. R. R. 103. C. A. 

See, also, Action, Vol. I., p. 83, Nos. 074-079. 


Part XI. — Liabilities of the Servant to Third Persons. 


Sect. 1.— IN CONTRACT. 

1501. Goods purchased for master’s use.] — If a 

servant make a bill acknowledging the purchiise 
of goods for his master’s use, & bind himself to 
pay, but do not seal the bill, debt will not lie 
against him, but case on the assumpsit, — ^Alford 
V, RoLiSFiELD (1.50J), 2 Dyer, 2.30 b; 73 E. R. 
509. 

AnmAiditms Distd. Spoonuan r. Moreland (170C), IToll, 
K. n. 20. Refd. Manby v, Scott (1003), 1 Sid. 100. 

1502. Solicitor’s costs — Retained by servant for 
master.] — An attornt»y or soli*, may have either 
debt or assum2)sil for his fees against tlie agent by 
whom he was retained. — Bradford v. Wood- 
iiousK (1019), (’ro. .lac. 520; .Tonk. 332; 79 
E. R. 445. 

Bottomry bonds.] — See Mhippincj. 

Rates.] — See Rates Rating. 

See, further. Agency, Vol. I., pp. 020 el si t. 


Sect. 2.- IN TORT. 

SCB-SKCT. I. — In (iKNERAL. 

As liO liability of master for toi’ts of servant., see 
I’aii IX., Sect. 3, ante, 

1503. Servant acting without authority.] — 

Brown v, Newport Duc k (-o. (JS57), 28 L. T. 
O. S. 252. 

1504. Servant acting for own advantage.] — If a 

l)arcel be given to a wagoner for him to carry for 
his own gain, & not for the profit of his master, 
t he masU^r is not liabl<>. in cas<j the parcel be lost. — 
Butler v. Basing (1827), 2 V, & J’. 013. 

1505. .] — Pltf., wlio was a child of fomieeii 

years of age, was l>eing educat(‘d at a provided 
school. One of the teaclici*8 of the scliool directed 
Jior to go to a room used in common by the teachers, 
dc to attend to the fire in that room. The fire 
was used for cooking i.his particular teacher’s 
food. AVliile she was at.touling to f-he fire pltf.’s 
clothes became alight A: she was injured. In 
an action for damages for negligence, brouglit by 
lier against the teacher deft., coi’pn., who were 
the local education authority, a jury awarded 
pltf. £300 damages: — Held: the teacher was 
liable, h the education autliority wei*e also liable 
on tlie ground t hat the teacher was put by them 
in a position in wliicli it was intemded that her 
ordei*8 should be obeyed by the children, &; the 
order given by her in th(‘ present case was, there- 
fore, one for wliicli the education authority were 
liable. — Smith v, Martin Kingston-upon- 
IIUIJ. CORPN., [1911] 2 K. B. 775 ; 80 J. K. B. 
1250 ; 105 L. T. 281 ; 27 T. L. R. 468 ; 55 Sol. .To. 


535 ; suh nom. Smith v, Hull Corpn. & Martin, 
75 J . P. 433 ; sub nom, Martin v. Smith, Smith r, 
Martin & Hull Corpn., 9 L. G. R. 780, O. A. 
Annotaliona : — Mentd. Qlllow V. Durliam County Council, 

(lOllJ 2. K. B. 107f ; Smith V. Macnally, 11912] 1 Ch. 816. 

1506. Servant promising on behalf of master — 
Refusal of master to perform.] — Where a servant 
received a bill of exchange from A. making a 
promise that his master should discount it, which 
he then delivered to his master, who kepi, the bill 
as a security for money due from A. &. refused to 
discount it : — Held : the servant was liable to an 
action of trover for the recovery of the bill. — 
Cranch V, White (1835), 1 Bing. N. G. 414; I 
Jlodg. 01 ; 1 Scott, 314 ; 4 L. J. C. P. 113 ; 131 
E. R. 1170. 

Annotaiion : — Refd. Davies r. Vernon (1S14), C G. B. 443. 

1507. Servant acting within scope of employ- 
ment.] — J anvier v, Sweeney, No. 1171, ante. 

Acts of underservants.] — See Agency, A’^ol. I., 
p. 083, Nos. 2924-2925. 

Liability of Crown servants.] — See Agency, Vol. 
I., p. 055, No. 2727. 

See, also, Agency, Vol. I., i)p. 082 et seq. 


*SiJH-sE(!T. 2.-- Act done in Gapactty op 
Servant. 

1508. Whether servant liable.]— A parcel do- 
livered to the guard of a mail coach cV; by him 
to the porter of the inn wheit^ tlie mail Btoi)s, 
whose business it is to carry out the pai-cels brought 
by the coach, receiving for such duty a portion of 
the sum demanded for carriage, does not make 
sucli porter poi’sonally responsible for its loss. 

It is impossible not to say that the j)oi*ter is 
merely a servant in this case & therefore noti 
responsible (Richards, B.). — Cavenagh v. Such 
(1S15), 1 Price, 328 ; 145 E. B. 1419. 

1509. .] — A porter, who in the coui*se of 

his business, delivers parcels containing libellous 
handbills, is not liable in an action for libel, if he 
be shown to be ignorant of tlie. contents of Die 
parcel. — Day v. Bream (1837), 2 Mood. & R. 54, 
N.P. 

AtmotiUivn : — Mentd. Martin r. Bridbh Musniiu Tnihlcrs 

& Thompson (1894), 10 T. L. R. 338. 

1510. .] — Wiiere a fraud is committed, all 

the parties are principals, & if tu'o parties, one of 
whom is servant of the other, concur in com- 
mitting Die fraud, & injury accrues, the servant 
as well as the master is liable to the third party 
injured. — Cullen v. 3’homson’s Trustees & 


PART XI. SECT. 2, SUB-SECT. 1. 

A* acting tpithin scope of rmployment — Not liable far inevUdbie aeddeni .] — ^Murphy i. Duihanty (1871), 8 N. S. R. 

14.— CAN. 

PART XI. SECT. 2, SUB-SECT. 2. 

IMS I. U'MAer servant fioWr.]— McDoNiii> r. Dickicnsox (1897), 24 A. R. SI. — CAN. 
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Kkrb (1802), 4 Macq. 424 ; C L. T. 870 ; 20 J. P. 
Oil; 9 Jur, N. 8. 86, H. li. 


Annutaiiotui : — Befd. Swift v. Wlnterbotliam & Goddard 
(1873). L. n. 8 Q. B. 244 ; Weir Bell (1878). 3 Ex. D. 
238 ; Burdett v. Home (1»11). 27 T. L. 11. 402. Hentd. 
l»eok V. Ournoy (1873), L. K. 0 H. L. 377. 


1611. .] — W. was surveyor to the owner of 

an estate, to which estate he, W., also acted as 
steward. The owner directed W. to make inquiries 
as to the existence on the estate of a house of bad 
cliaracter. W. in the course of his inquiries 
was referred to the house of B., but doubting the 
accuracy of his information made further inquiries 
in the course of doing so mentioned what he had 
heard of the character of B.’s house. He then 
ascertained that the address of B.’s liouse had 
been given liim erroneously, & that, by a mistake 
in the number of the street, a reference had been 
made to B.’s house which was intended for another 
I'esidence. In an action filed for libel by B. 
against W. for the statements made by W. while 
following up the inquiries directed by his employer, 
tSc the further pursuit of which inquii’ies had been 
suggested by the erroneous infornuition lie, W., 
had received as to B.’s house. The judge directed 
the jury to consider whether the statenumts made 
by W. had been made in the course of the inquiries 
lui had been directed by his employer to make, 
iV:. whether such inquiries w’erc in excess of his duty, 
& beyond the directions he had received from 
liis employer or not, but did not direct them, tlxat 
if the statements relied upon as slanderous were 
only made in the necessary course of pursuing the 
inquiries he had been directed by liis employer to 
make, he would have been within liis duty, & 
they, the jury, should then consider whether 
there was any proof of express malice or not : — 
Held : this direction was wrong, & in the absence 
of (jvidence of actual malice, the judge ought to 
have pointed out to the jury aU tJie evidence 
bearing upon the character of deft.’s employment 
the course of duty in which the statements 
charged as slanderous were made in order that the 
jury might have expressly found whether such 
statements were or were not made in pursuance 
of his duties under his cmiiloymcnt, & the ct. Jiave 
been enabled to decide upon such finding whether 
theiti was or was not existing such malice as would 
be implied by law & which might bo rebutted by 
the character of privileged conununication aitacli- 
ing to such statements. — Buett r. Watson (1872), 
20 W. K. 723. 


1512. .]—P., as servant of a freeholder, 

who held a conveyance of the manor & the right 
of fishery, cut the nets of a copyholder while 
fishing. P., on being summoned for assault, 
produced the conveyance, but no evidence was 
given of the freeholder ever having exercised the 
right, while evidence was given that all copy- 
holders liad the right to fish, & had exercised it 
for fifty years: — Held: the jastices were right 
in convicting P., & in overruling the claim of right 
set up by him in the name of his master. — Priest 
r, Archer (1887), 61 J. P. 725, D. 0. 

1513. .] — Semble: a servant who. acting 

bond fide within the scope of his authority, procures 
the breach of a contract between his employer & 
a third person, is not liable to an action of tort 
at the suit of that third person. — Said v. Butt, 
[1920] 3 K. B. 497; 90 L. J. K. B. 2.39; 124 
B. T. 413 ; 36 T. L. R. 762. 


Annotation : — Mentd. Dystcr r. BandulJ, 111)20) Cli. 932. 

1514. Whether acting as servant question for 
Jury.] — Where one of the trespassers is servant 
to the others, it is a question for the jury, whether 
he acted merely as servant, or whether he were so 


implicated in the matter as to make himself a 
principal trespasser. — Petrie v, Lamont (1841), 
Oar. & M. 93. 

Annotations : — ^Befd. Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244 ; Porfonninjar BJgrht Hoc. v. Mitchell 
& Booker (Palais do Dauso), [1924] 1. K. B. 762 ; Falcon 
V. Famous Mayors Film ()o., [1926] 1 K. B. 393. Mentd. 
Th'3 Kourrfk, [1924] P. 140. 


Sub-sect-*3. — Act in Obedience to Express 
Orders. 


1515. Whether servant liable — ^Trespass.] — A 

servant may justify the bringing of iiis fellow 
servant vi et armis fi*om a conventicle, or an ale- 
house, by the command of his master. — Anon. 
(1677), 2 Mod. Rep. 167 ; 86 E. R. 1003. 
AJinotation: — ^Mentd. R. v. Ellams (1734), 7 Mod. Hop. 223. 

1516. .] — Trover will not lie against 

a servant for an unlawful intermeddling with the 
goods of any person by the command of his master, 
unless such intermeddling amount to a t^spass ; 
& then an action of trespass will lie against the 
servant, though done by the command of the 
master. — M ires v. Solebay (1677), 2 Mod. Rep. 
242 ; 86 B. R. 10.50. 

Annotations : —Apld- Alexander v. Soul hey (1821), 5 B. & 
Aid. 247. Refd. Davies v. Vernon (1844), 6 Q. B. 44.*;. 

1517. .] — A servant is answerable for 

a tortious act done for the benefit of his master, 
although it be done by the command of his master. 
— Perkins v. Smith (1752), Say. 40; 1 Wils. 


328 ; 96 B. R. 790. 

Anmdatims : — ^Apld. Cranch r. Wlilt-e (183r>), 1 Binj?. N. C. 
414; Bennett, v. Bayes (I860), ft H. & N. 391. Refd. 
Alexander .V. Southey (1821), 6 B. 8c Aid. 247 ; Davies 
r. Vernon (1844), 6 Q. B. 443. Mentd. v^^Uiphcnson. r. 
Hart (1828), I Moo. & P. 3ft7 ; Garland v. GarIi.slo (1837), 
II Bll. 421. 


,] — In an action of assault & 

battery, de injuria is good replication to )i plea, 
stating that E. & B. were possessed of a close, & 
pltf. w^as making noise, etc., & defts., as servants 
of E. & B. & by their command, requested him to 
depart he refused, whereupon defts., as the 
servants of E. & B. gently laid hands, etc., Ac 
because pltf. resisted, defts., as servants, etc., & 
by command, etc., a little hurt, etc. — Pigoott v, 
Kemp (18.32), 1 Or. & M. 197 ; 149 E. R. 373 ; sub 
nom. Piuo'rr v, Kemp, 3 Tyr. 128. 

— Mentd. Bowler r. Nioholflon (1810), 12 Ad. 

& El. 341 ; Piirchcll r. Sailor (1841), 10 L. J. B. 81. 

1519. .]— If a ma.ster, ])aving a doubt, 

or no doubt of his own rights, sets Jiis servants to 
build a wall in a mine, they would, if he proved to 
have no right, be aU liable in an action of trespass, 
but it would not be felony in the servants. • . . 
What I feel is this, that if tliese men acted bond fide 
. . . conceiving that he had the right which he 
claimed, they are not within this Act [7 & 8 Geo. 4, 
c. 30]. But if . . . [they] knew that it was a 
malicious act on the part of the master, 1 think 
then they would bo guilty of the offence charged 
(IjORD Abinger, C.B.). — R. v, James (1837), 8 
0. & P. 131. 

Annotation : — Mentd. B. r. Day (1844), 8 J. P. 180. 


1520, .] — To a declaration in trespass 

quare clausum fregit, deft, pleaded that the locus 
in quo was the soil & freehold of T. : & justified 
as servant, Ac by comnuind, of T. Replication, 
traversing the command. T. was a minor & ward 
in Chancery, & deft, the receiver & general agent 
for the estate : — Held : from this the jury might 
infer a general authority to do the act, Ac, if they 
so inferred, ought to find for deft. Ac upon this 
issue, pltf. was not entitled to show that he held 
under a lease, Ac to insist that the act was therefore 
such as an infant could not authorise. — Ewer v. 
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Master and Servant. 


Sect. 2. — In tort: Sub-secfe. 3, 4, 6, 6 7, A., B., 

C.. D. <fe B. Sect. 3 ; Stib-aed. 1.] 

JONEB (1846), 9 Q. B. 023 ; 16 L. J. Q. B. 42 ; 10 
Jur. 065 ; 116 B. R. 1412 ; svh nom. Ure v. 
Jones, 8 L. T. O. S. 135. 

1621. .] — BRETTr. Watson, No. 1511, 

ante. 

1522. .] — PIU., the occupier of land 

through which an alleged highway ran, locked a 
gate which closed the patli. On this the high- 
way board of the district held a meeting at which 
all defts. except tlie surveyor to the board, were 
present, & a resolution was passed to which all 
defts. except the clerk & surveyor were parties, 
declaring the path to be a public road. A formal 
order, signed by the chirk, was given to the sur- 
veyor directing him to remove the lock, A tliis he 
did. I'ltf. thereon joined as defts. in an action 
of trespass, the clerk, the surveyor, & the individual 
members of the board : — Held : the surveyor was 
liable as lie removed the lock, for a servant who 
docs an unlawful act cannot justify it as having 
been done by his master’s order.- -M ill v, IIawkkr 
(1874), L. R. 9 Exch. 309 ; 43 L. T. Ex. 129 ; 30 
L. T. 894 ; 23 W. R. 26 ; affd. on appeal (187.5), 
L. R. 10 Exch. 92, Ex. Cli. 

AnmilaiUm : — Mentd. Donny v. TliwaitOK (187«), 2 Ex. 1). 21. 

1523. Infringement of trade mark.] — 

1>1X0N V. Fawi'ITS, No. 1.544, post. j 


Sub-sect. 4. — Ratification by Masttou. 

See, generally. Ac^ency, \'o1. J., pp. 418 ei seq. 
Levying of distress.] — See Distrpiss, Vol. XVITI., 
p. 331, Nos. 643-047. 


SfiB-SK(T. .5 . — Act in Master’s Interest 
and for Ills Benefit. 

1524. Whether servant liable.] — Perkins v . 
Smith, No. 1517, ante. 

1525. .] — ^A servant may be charged in 

(rover, although the act of conversion be done by 
him for the benefit of his master. — Stephens v. 
Elwall (1815), 4 M. & S. 259 ; 105 E. R. 830. 

AnnnfationA : — Consd. Cranch v. White (1835). 1 Blngr. N. C. 
H t. Apprvd. Hollins r. Fowler (1875), L. R. 7 H. L. 757. 
Apld. Winter r. Huijcks (liiOl), 84 L. T. 504. Befd. 
Alexander r. Soul hey (1821), 5 H. & Aid. 217 ; SUiphciison 
V . Hart, (1828), 1 Moo. & P. .357 ; Garland r. Carlisle 
(1837), 4 Scott, 587 ; KynasUm v. Croncli (1845), 14 
M. & VV. 2fi0 ; SynioiidH v. Atkinson (185G), 1 H. & N. 
140 ; McEiitlre v. J’otler (18811), 22 Q. B. D. 438 ; Gordon 
r. London, City & Midland Bank, Gordon r. Capital & 
(^ouiithw Hunk (lilOO), 83 L. T. 702. Mentd. Price v. 
HeJvar (1828), 1 Moo. & 1>. 541 ; Balme v. Hnttoii (1833), 
J) Rinff. 471 ; Simi'land v. AHidon, Sharland v. Loosenioi'o 
(1840), 5 lluro, 401) ; Barkers. Fnrlougr, [1891] 2 Ch. 172. 

Assaults in defence of master’s person or pro- 
perty.] — See Sub-sect. 7, D., post. 

See, also, Agency, Vol. I., pp. 682, 683, Nos. 
2919-2023. 


Sub-sect. 6.— Effect of Non-Feasance. 
1526. Whether servant liable.] — A servant not 
(‘■hargeable for neglect only for misfeasance. — 
Lane v. CorroN (1701), as reported in 12 Mod, 
Rep. 472, 488 ; 1 Ld. Raym. 046 ; 1 Salk. 17 ; 88 
E. R. 1458. 

Anvatatims : — ^Re!d. Jones v. Hart (1097). 2 Salk 441* 
Perkins v. Smith (1752), Say. 40 ; Woods r. Flmiis (1852)! 


10 Jiir. 930 ; Boimett r. Bayes (1800), 5 H. & N. 391. 
Mentd. ll. V . Cotton (1751), Park. 112 ; WWtfleld v. Lo 
Desnencer (1778), 2 Cowp. 754 ; Nicholson «. Mouiicey 
(1812), 15 East, 384 ; Laugher v. PoliiUr (1826), 6 B. & C. 
647 ; Muspratt V. Gregory (1830), 1 M. & W. 633 ; Duncan 
V. Slndlator (1839), 6 Cl. & Fin. 894 ; Johnson v. Mid. 
Ity. (1849), 4 Exch. 367 ; Hoam v. L. & S. W. Ry. (1856), 
24^ L. J. Ex. 180 ; R. v. Gibbs (1856), Dears. O. C. 445 ; 
R. r. Kay (1857), 26 L. J. M. C. 119; Mors^ Dock 
TnisUHis V . Gibbs (1806), L. R. 1 H. L. 93 ; H. v. Treasury 
Lords Comrs. (1872), 41 L. J. Q. B. 178 ; Bainbridge v. 
l*ostniasl-cr General, [1900] 1 K. B. 178 ; Clarke v. West 
Ham Corpn., [1909] 2 K. B. 858 ; Bamfield v. Goole & 
Sheffield Transport Co., [1910] 2 K. B. 94 ; G. N. Ry. v. 
Ij. E. P. Transport & Depository, [1922] 2 K. B. 742. 


1527. Non-repair of highway.] — ^A sur- 

veyor of highways is not personally responsible 
for injury arising from non-repair of the highways. 

Although the servant of the parish for the per- 
formance of these duties, there is nothing to show 
an intention to make liim liable for the non- 
perfoi*mancc of the duties of his master (Willes, J. ) 
—Young v. Davis (1863), 2 H. & C. 197 ; 2 New 
Rep. 205 ; 9 L. T. 145 ; 10 Jur. N. S. 79 ; 11 W. R. 
735; 1.59 E. R. 82, Ex. Ch. 


AprutiatumM Reid. Mill v. Hawker & Wickelt (1874), 30 
L. T. 894 : Taylor v. Orccnholgli (1874), L. R. 9 Q. B. 
487. Mentd. Hartnall v. Rydc* Comrs. (1863), 4 B. & S. 
361 ; Parsons v. St. Mathew, Bethnal Grtwn (1867), L. K. 
3 C. P. 66; Wilson v. Halifax Corpn. (1808), L. R. 3 
Exch. 114 ; Gibson r. ITeskui Corpn. (1870), L. R. 5 
Q. B. 218 ; Holbom Grdns. v. St. Leonard’s Slioreditcli 
Vostry (1870), 41 J. P. 38; Longliboroiigh Highway 
Board v. Curzon (1886), 16 y. B. D. 565 ; K. v. Poole 
Coriui. (1887), 19 (J. B. 1). 602; Cowley v. Newmarket 
Jj. B., [1892] A. C. 345 ; Saunders r. Holbom Board of 
Works (1894), 71 L. T. 519; Rnndle r. He^rle, [1898] 
2 Q. B. 83 ; Maguire v. Liverpool Corpn., [1905] 1 K. B. 
707. 


SuB-.sE("r. 7. — Liability for 1 ’articular 
Torts. 

A. Negligence. 

See, generally, Negligenc’E. 

1528i Whether servant liable — Negligent driving.] 

— Morei’ON V. llARDKiiN, No. 1121, ante. 

1529. Joint liability with master.] — 

Whitamore V. Waterhouse, No. 1037, anfe. 

.] — See, also. Nos. 1505-1508, ante. 

B. Trespa.ss. 

See, generally. Agency, Vc» 1. T., p]). 6S6, 687, 
Nos. 2056-2959. 

1530. Whether servant liable— Trespass to land.] 

— Wilson r. Weddell (1608), Yelv. 114 ; J 
Brown). 113 ; 80 E. R. 97. 

AnmiUUions :—1dentd. Doo d. Tolield v. TofleUl (1809), 

11 East, 246 ; Wainowright r. KIwell (1810), 1 Madd. 027 ; 
Right d. Taylor v. Banks (1832), 3 B. & Ad. 06 i ; King 
V. Turner (1833), 1 My. & K. 456. 

1531. Wrongful detention of railway passenger — 
Non-payment of fare.] — W iieldalk?l Northern & 
Eastern I«y. Co. (1844), 3 1.. T. O. 8. 59. 

See, aUo, Nos. 1514, 1516, 1519, ante. 

C. Trover and Coyiversion, 

See, generally. Agency, Vol. 1., })i). 683-685, 
Nos. 2929-2945. 

1532. Whether servant liable — Money received 
as servant — Misapplied by servant.] — (' ap.y r. * 
W'kbster, No. 1035, ante. 

1533. Goods received as servant — Servant 

of carrier.] — Harvey v. Syliard, No. 1034, ante. 

1634. Proof of delivery to master.1 — 

The servant of a party who had been bargaining 
for the purchase of a chattel, came to the owner 
& said that his master desired to look at it, & 


part XI. SECT. 2, SUB-SECT. 7.— A. 

k. Whether servant liable.] — Lknnox 
V . Haiirisox (1858), 7 C. P. 490.—OAN. 


PART XL SECT. 2, SUB-SECT. 7.— C. 

1. U'hrther servant liable — Conrer 
sittn nf chattel mortgage — Ab^lute 


refusal to deliver .] — A servant or agent 
can be sued for conversion of a chattei 
mtge. claimed by pltf. from the master 
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would keep it if approved of. The chattel was in 
consequence delivered to the servant, but was 
neither purchased nor returned. Trover was 
brought against the servant : — Held : the master 
was a competent witness to prove in defence, that 
the message had been delivered by his authority, 
& the chattel received & kept by him. — Gryixs 
V, Davies (1831 ), 2 B. & Ad. 614 ; 109 E. R. 1234. 
Annotation : — ^Mentd. Hoarn Tumor (1846), 2 C. R. 635. 

1636. Right of refusal to deliver up.] — 

Where goods, the property of pltf., had been, by 
the servants of an insurance co., carried to a ware- 
house, of which deft., a servant of the co., kept the 
key, & deft., on being applied to by pltf. to deliver 
them up refused to do so without an order from the 
c:o. : — Held : this was not such a refusal as 
amounted to a conversion of the goods by deft. — 
AI.EXANDER V. SouTiTEV (1821), 5 B. & Aid. 247 ; 
106 E. R. 1183. 

Annfdalions : — ^Refd. Mollln v. Kelshaw (1830), 1 Tyr. 100; 
CJranch r. WWlo (18;i5), 1 Bing. N. C. 414; Garland v, 
Carlisle (1837), 4 8cott, 587 ; Davies r. Vernon (1844), 
6 Q. U. 413 ; Leo v. Rayes (1856), 18 C. B. .509 ; Barnett 
V. Crystal Palace Co. (1861), 4 L. T. 403; Hollins v. 
Fowler (1875), L. R. 7 H. L. 757. Mentd. Hawkes v. 
Dunn (1831), ] Cr. & J. 519 ; (Mark v, Chamberlain (1836), 
2 M. & W. 78. 

1536. ,] — A H(ovaii(. or ag<‘nt 

who Jias received goods from Ids master or priricipal, 
may, on ;j. demand mad(i by the true owner of the 
gijods, give a qualified refusal to deliver them u}>, 
witJiout being liable to an action of trover ; but* 
wluTC a bailee sets up or relies upon fhc title of his 
iiailor, in answer to sucli demand, his refusal is 
(•vidonce of a conversion by him. 

A. lost a horse & found it at R.’s stable tV- R. 
lefused to deliver it uj), said it belonged to B., 
A then both B. & R. refused ; afterwards B. said 
lie bought it at X.’s, not being market overt-, 
which turned out t-o be true. A. then offered 
R. B. separately an indemnity, if they would 
deliver the horse up, but R. refused to let it go, 
A B. said ho left the matter entirely to R. In 
an action of trover against B. K. ; -JTeld : 
there was sufficient evidence of conversion by R.- - 
Lee V, Bayes (18.56), IS C. B. .599 ; 27 li. T. O. S. 
157; 20 J. P. (591; 139 E. R. 1604; suh nom. 
Lee V, Robinson &; Bayes, 26 L. ,T. C, P. 219 ; 
2 Tur. N. S. 1093. 

Annolaiiinift : — Mentd. Harffroavo r. Spink, 11892] 1 Q. B. 
25 ; Clayton r. Lo Roy, [1911] 2 K. 13. 1031. 

A— See, aUo, Nos. 1500, 1516, 1.525, anfe. 

7>. Assauli. 

1537. Whether servant liable —Assault In de- 
fence of master.] — Servjint may justify an assault 
in defence of ]iis niasi-er. — Leewerd r. Basilke 
(1695), 1 Salk. 407; 01 E. R. 3,53; suh noni. 

1 REWARD V. Basely, 1 Ld. Raym. 62. 

1538. .] — Shinqleton i\ SmTii ( 1 699), 

2 Lut. 1481 ; 126 E. R. 816. 

tn^noiaiion : — Mentd. Weaver v. Busli (1798), 8 Term Rep. 

1539. .] — Barker v, Reynolds & 

Westwood (1733), Kol. W. 134; 26 E. U. .531 ; 

nom . Barfoot v. Reynolds, 2 Stra. 953. 

1540. Assault on master Justifiable.] — 

Where*- to an action for an assault deft, justifies 
in defence of Ids master, pltf. cannot show his 
assault on the master to have been justifiable on 
14ie general replication, de injuria sna proprui, 
but must new assign. — W ebber v. Liversitch 
( 1705), Peake, Add. Cas. 51, N. P. 

1641. Assault In defence of master’s goods.] 

- Leewerd r. Basilee (1(595), 1 Salk, 407 ; 91 


E. R. 353 ; svh nom, Leward v. Basely, 1 Ld. 
Raym. 62. 

Annotation Held. Tiekell v. Read (1773), Loltt, 215. 

1542. .] — Shinglbton v. Smith (1699), 

2 Lut. 1481 ; 125 E. R. 816. 

Annotation: — ^Mentd. Weaver r. Bush (1798), 8 Term Rep. 
7 8. 

.]— Nee, also, Nos. 1512, 1515, 1618, ante. 

E, Other Cases. 

Sec, generally. Agency, Vol. I., p. 687, Nos. 
2960-2964. 

1543. Interference with easement.] — In an action 
on the cose for obstructing pltf.’s lights, a clerk 
who superintended the erection of ilic building 
by which they were darkened, & who alone directed 
the workmen may be joined as a co-deft. with the 
original contractor.— Wilson v. Peto (1821), 6 
Moore, C. P. 47. 

Annotation : — Rcfd. Thompson r. Gibson (1841), 7 M. & W. 
456. 

See, generally. Easements, Vol. XIX., pp. 1 
et seq, 

1544. Infringement of trade mark by direction 
of master — Right to indemnity from master.] — 

A declaration alleged that pltf. was employed by 
the deft, to make c(*itain articles, that deft, 
fraudulently directed pltf. l-o place on <*ach of t-ho 
articles a mark which was the trade mark of R. 

that pltf. did so innocently, was thereby 
subjected to a chancery suit at the suit of U., which 
he had to pay a large sum to compromise ; — Held : 
as this suit could have been prosecuted by K., 
successfully for an injunction & an account, the 
declaration . showed a good cause of action. — 
Dixon v. Fawcits (1861), 3 E. & E. 537 ; 30 
L. J. Q. B. 137 ; 3 L. T. 693 ; 7 Jur. N. S. S95 ; 
9 W. R. 414; 121 E. R. ,544. 

Annotations : — Mentd. Burro\w r. Rhodos, [18951] 1 Q. B. 
816 ; Bow V, Hart (1905), 74 L. J. K. B. 341 ; Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 

1545. Infringement of copyright.] — An author 
whoso copyi’ight is infringed in any manner 
mentioned in Fine Art s C’opy right Act, 1 862 (c. 68), 
s. 6, is entitled to rec^over separate penalties against 
every infringer, whether principal or agent, injistcr 
or servant, the minimum i)enalty in every case 
being a faHhing for each copy by him pirated. — 
Basciiet V. Ijondon Illustrated Standard Co., 
[1900] 1 Ch. 73 ; 09 L. ,J. Ch. 35 ; 81 li. T. 509 ; 
48 W. R. 50 ; 44 Sol. Jo. 42. 

Annotation: — Mentd. Hlldcsliolnier r, Fanlkiior, [1001] 2 
Ch. 552. 

See, generally, CopYUiniTT, Vol. XTTI., pp. 217 
el seq. 

Libel.]— /SVd Nos. 1500, 151 J, 

Fraud .] — See No. ir)l(), ante; Aijency, \"ol. I., 
pp. 685, 686, Nos. 2946-29.55. 

Procuring breach of contract between employer 
& third person .] — Sec No. 1513, ante. 

Threats & false statements — Causing personal 
injury .] — See No. 1171, ante. 

Illegal distress .] — See Distress, Vol. XVII., pp. 
.331, 386, Nos. 642-650, 1267-1270. 


Sect. 3.— CRIMINAL LIABILITY. 

Sub-sect. 1. — In General. 

Liability when acting under superior orders.] — 

Nee (biiMiNAL Law, Vol. XTV., pp. .52, 53, 67, 68, 
Nos. 185-188, 328-330. 


<ir principal, where the refusal by puch | pltf. Is absolute. — ^A dvakck Rumei.y 
-*< prvant or agent to deliver It to 1 Thresher Co., Incorporated v. 


SI’RVICE, [19191 2 W. W. R. 647 ; 3 2 
Bask. L. K. 294.— CAN. 
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Master and Servant. 


1. — Procuring or encouraging breach of contract 
by master. Sect. 2.] 

this threat the employers refused to coni-inue to 
teach pltf. under tho i^rms of the deed of 
apprenticeship. In an action by liim against the 
society & certain of the olTices : pltf. had 

a good cause of action to which the previous 
agreement between the society & the employers 
was no finswcr. — Rkad v. Fkikndly Society of 
Operative Stonemasons of England, Ireland & 
Wales, [1902] 2 K. B. 732 ; 71 L. J. K. B. 994 ; 
87 L. T. 493 ; 00 J. i\ 822 ; 01 W. B. 115 ; 19 
T. L. li. 20 ; 47 Sol. Jo. 29, C. A. 

AnnoUUions : — Consd. SmitJi Wales JMiiii'rs’ FtMl(*i‘i»licni r. 
(jlumori^au Goal Cu., liaorij A. G. 23fl. Distd. Siiiilhiys 
V. Natiouul Associi. of OpeniNvo PJu8t«crcrs, [lUOUJ 1. K. H. 
310. Befd. niJJcock V. St. Anne's Muster Jhiildri-H* 
Fodorution (1902). 19 T. L. U. 27 ; Larkin r. Loripr, 1 191. 'll 
A. G. 814; Pratt c. Hiilish MtiUoal Arsocii., |)919) 1 
K. P. 214. 

1657. .] — Tilo rules of tm assocn. 

coinpi’ising substantially all tho retail dc^alers of 
yeast in a largti ai*(‘a stc'iU'd the object of the 
Assocji. to be (a) to enable the menib<‘j\s to meet 
fiom time to time for mutual counsel ; (6) to advise 
tJie meeting of all defaulting customers ; & (c) to 
improve tJie lone of the trade generally & ei*eate 
a more amicable feeling amongst the inoniber.s ; 
& (lule 20) “ on an employee leaving an employer, 
who is a member of the assocn., the employer shall, 
if so desirous report the same to the secretary 
who sliall advise all the members, & no other 
member of the assocn. shall employ or supply 
him for twelves montlis.’’ The ollicials of the 
assocn. wci*c IV., the secretary, & three othej* 
persons. 

D., after serving two yeai's with W. as his 
traveller t-o obtain orders for yeast from his cus- 
toiricis in his district, which was within the area 
entered the service of II., also a member of the 
fussocn. & carr^^ing on business in tJie same* district, 
subject to a month’s notice on either side to bo 
given at luiy time. W., linding that I>. wvis 
obtaining from his customers urdci*s for >'east for 
II., convened a meeting of the assocn. wliich 11. 
attended. At this meeting the attention of H. 
was called to rub' 20 & he was asked t o dismis.s D. 
which he refused to do. Aftej* the meeting dis- 
cussion took i)lace between some of the members, 
including W, II., A; eventually )1. consented to 
give &. did give U. notice doteriuiiiiiig his emidoy- 
ment. In an action by D. against, the oilicials of 
the assocn. claiming damages At an injunction to 
restrain tijeni from interfering wIUi liiiri in his 
calling on the giound that they liad used their 
position «& iniluence us olllcials to brijig undue 
pressuDJ to bear on II. to pi*ocure his dismissal 
Held : D. had no cause of action, for on t.lie evi- 
dence he had failed to piove his dismissal was 
obtained by illegal means, 7.c., coercion, intimida- 
tion, thwats or undue influence. — llAViKs v. 
Thomas, [1920] 2 Ch. 189; 89 L. J. Ch. 338; 
123 L. T. 450 ; 81 J. P. 201 ; 30 T. L. B. 071 ; 04 
Sol. Jo. 529, C. A. 

AriiMtatioH8 .•—Reid, lloclgos V. Webli, I19‘20J 2 Gii. 70; 
Hald V. JJuU, [1920J 3 Iv. B. 497. 

1558. pj* — Inducement not to continue 

an employment is illegal only if it is exercised by 
illegal means. 

A brancli of a musicians’ trade union having 
expelled pltf. £i‘om tlic imion passed a resolution 
on Feb. 2, 1919, tJiat fis pltf. was now a non-member 
of the union the members of the branch would not, 
after Mai*. 3, 1919, play with him, & any member 
so doing would be treated as a non-member. 
On Feb. 7, 1019, the passing of this resolution 


was notified by the secretary of tho branch to the 
manager & also i.o tho musical dii-ector of the 
cinema whei-e pltf. was employed. Tho enforce- 
ment of this j-esoliition was suspended during 
correspondence & fuither meetings, & ultimately, 
on Apr. 21, 1919, the secivtiiry of the branch wrote 
to inform pltf.’s employer that the resolution of 
Feb. 2, would be acted upon, whereupon pltf., who 
had on Feb. 15, 1919, received from his employer 
a fortnight’s notice of dismissal, was instantly 
dismissed. In an action by pltf. against the 
secretary & membei*s of the branch committee 
alleging threats coercion by them & asking for 
an injunction to restrain them fi*om individually 
or collectively interfering with his right to dispose 
of his labour as he would : — Held : the simple; 
notilication to the employer of an intention to do 
a lawful act, or lawful acts, wh(*ther on behalf 
of an individual or of a number of persons, could 
not properly be described as the use of illegal 
means against the person e.iixdoycd. — ^W^ ulstj^N- 
HOiJViE V. Ariss, 11920J 2 Ch. 403; 89 L. J. Cli. 
395 ; sub noni. Woiaitenholme v, Amai^oamated 
Musicians’ Union, Wolstenholme r. ^Vriss, 
123 L. T. 711; 04 Sol. Jo. 585 ; 81 J. T. Jo. 
2(50. 

1559. Conspiracy— Only when acts them- 

selves actionable.] — A conspiracy to do ceitain acts, 
not being criminally i)unishabl(;, gives a riglit of 
action onl>' where the acts agreed to be done &; 
in fact done would had they been without pre- 
conceii), have involved a civil injury to pltf. for 
wliich lie would liavc hiitl a right of action. — 
IIUTTLEY V, yiMMONS, [1898J 1 Q. B- 181 ; 07 
L. J, Q. B. 213 ; 14 T. J.. K. 150. 

AnnMiom : — Consd. Quliiii r. Leathern, 11901J A. G. 495. 

Reid. I'ratt V. British Meilicnl Associi., 11919J J K. B. 24 I ; 

V^eiitiuo r. Hyde, I19I9J 2 Gh. 129; Sorrell i*. Smith, 

U925I A. G. 700. 

1560. Effect of previous agreement between 

employers & third party.] — Head v . Friendly 
S oGiKTY OF Operative Htonemasons op England, 
Ireland A: Wales, No. 15.50, ante, 

1561 . Breach procured to compel payment 

of lawful debt.] — Two or more persons, who have 
special power by virtue of their position, for 
example, as oiUcei*s of a trade union, to carry out 
their design, eommit an actionable wrong, & 
will be liable in damages, if they combine to prevent 
& in fact )>j’e\t‘nt a workman fi*om obtaining 
employment in his trade or calling because they 
wish to compel him to pay a debt lawfully due from 
him. 

It is not (‘ssential to pltf. in order to succeed 
that he sliould establish that there was a com- 
bination of two or more persons to do the acts 
complained of. A single iiorson wrongfully pre- 
venting a man from obtaining or bolding employ- 
ment will be liable for the damages sullcred 
(Romer, L.J.). — (liBLAN V. National Amal- 
gamated Labourers’ Union of Great Britain 
& Ireland, [1993] 2 K. B. (500 ; 72 L. J. K. B. 
007; 89L.T. 38G; 19 T. L. B.‘708, 0. A. 
Anrwlalwna : — Consd. Ihutt v. Brills Ji Medical Assocn., 

B 1 K. B. 244 ; Valonlino v. Hytlc, [1919] 2 Gh. 129 ; 

9 V. Thomas, 11920] 1 Ch. 217 ; Wlilto v. Riley, 
11921J 1 Ch. 1. Reid. Airey v. WeigldlJ (1905), 49 Sol. Jo. 
279 ; Conway v. Wade, 11908] 2 K. B. 844 ; Malcolm, 
Brmiker & Co. v. Waterhouse (1908), 24 T. L. K. 854 ; 
Hod^ V, Webb, [1920] 2 Ch. 70 ; Ware & Do Frovlllc 
V. Motor Trade Ahhooii., [1921] 3 K. B. 40 ; Sorrell v. 
Snath. [1925] A. G. 700. 

Dismissal In consequence of libel & slander.] 

■See Libel & Slander, Vol. XXXII., pp. 121, 
122, 160, 101, 174, Nos. 1527-1537, 193(5-1910, 
2128-2135. 

Dbmlssal in consequence of threat to strike.] 

See Trade & Trade Unions. 
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Part XII. — Rights of the Servant against Third Persons. 


1662. Against whom action may be brought — 
Single individual.] — Giblan r. ^^ational Amal- 
gamated Labourers’ Union of Great Britain 
& Ireland, No. 1501, ante. 

Against trade unions .] — See ’J^rauk & 

Trade Unions. 


Sect. 2.— PERSONAL INJURY. 

See, generally. Negligence. 

1563. Whether duty owed to servant — Negligent 
performance by third party of contract with master.! 

— Everabd V. Hopkins, No. 1455, ante. 

1564. .] — A. contracted with the Post- 

master-General to provide a mail coacli to convey 
the mail bags along a ceHaiii line of mad ; & B. 
& others also contracted to horse the coach along 
the same line. B. & his co-contractors hired O. 
to drive the coach : — Held : Ch could not maintain 
an action against A. for an injury sustained by him 
wfdle driving the coach, by its breaking down fixjm 
latent defects in its construction. — W intrrbott’om 
V. Wright (1842), 10 M. & W. 100 ; 11 L. J. Bx. 
415 ; 162 E. li. 402. 

Aiinotaiitms : — Ezpid. Gerhard r. Putes 2 E. ik. B. 

470. Consd. Blakcinore v. Bristol &, Exetor lly. (1868), 
8 E. & B. 1035.^ Distd. llcavi'n v. l*ender (1883), 11 
g. B. 1). 503. Folld. Earl v. Lubhock, 11006] 1 K. B. 253. 
Reid. Bui-gcss V. Gray (1846), 1 C . B. 678 ; Alton v. Mid. 
By. (1806). 10 C. B. N. a. 213 ; Cullis v. Seldoii (1808), 
L. H. 3 C. 1*. 406 ; Muul(5 r. Garn M (1870), L. U. 6 Exch. 
132 ; ItawkiiiH v. Smith (1800), 12 T. L. B. 632 ; Blacker 
r. I.ako & Elliot (1012), 100 J.. T. 533. Mentd. Howard 
r. ShcpJicrd (1860), 0 C. B. 207 ; Jniiiih^y r. (iyc (1863), 
2 E. & B. 216 ; Tlioiiipsoii v. Lucas (1808), 17 W. J{. 520 ; 
(Joorffo V. Hkivhigton (1800), 21 L. T. 406 ; Calc. By. r. 
Warwick (1807), 77 L. T. 670; IMiillips r, Jlritaiiiiju 
H yif ionic Lamulry Co., I1023J 1 K. B. 630. 

1565. .] — Pitf.’s master ha<l com- 

pleted a contract on deft.’s pi'cmises. Alter its 
completion, pltf., by Ids master’s orders, went on 
to deft.’s premises for a puipose incidental to the 
contract. Near i)lt.f. was an unfenced shaft, 
down whicli lie fell, Ac injured iiimsclf, Tlio jury 
found that deft, had not used reasonable care wdth 
j^espect to the shaft, Ac tliat pltf. had not contributed 
to the accident by Ids own negligence: — Held: 
pltf., being on deft.’s jirendses for a purpose 
incidental to a contract wldch had just been com- 
pleted, by his order, was not a mere voluntetir, 
but was in the position of a purchaser invited by 
the shopkeeper into a slioi) witli unconcealed 
danger in it, Ac it was, therefore, the duty of deft. 
t.o have put up some safeguard aroimd the shaft, 
or to have given pltf. reasonable notice of the 
danger. It made no difference in the liability of 
a shopkeeper for injuiies sustained in ids shop 
through Ids negligence, tliat the purcliascr sends 
his servant instead of going himself. — I nderm aur 
V. Dames (1867), L. 11. 2 C. P. 311 ; 30 L. J. C. P. 
181 ; 10 L. T. 2U3 ; 31 J. P. 390 ; 15 W. li. 434, 
Ex. Ch. 


Anmialitms Distd. Brooks r. Courliioy (180U), 20 L. T. 
440. Consd. King v. G. W. By. (1871). 24 L. T. 683; 
Smith V. Sieolo (1876), J.. B. 10 Q. B. 126 : Watkins v. 

Hy- (1877), 46 L. J. Q. B. 817 ; Elliott v. Hall 
(i88o), 1.6 g. B. D. 315; O'Neil v. Everest (1802), 61 
L. J. g. B. 453 ; Cavalier©. Poi»e, [1000] A. C. 428 ; Lewis 
’lo (1000), 101 L. T. 534 ; EUiott ©. lloberts (1016), 

XzJ’ h 71 ; Cole V. l)e Trafford (No. 2), [1018] 2 K. B. 

V. I'erpotual Investment Bldi?. Soc., [1023] 
i * Mersey Docks & Harbour Board v. l'i*octer, 
1 » Sutclille V. Clients Investment Co., 
11024] 2 K. B. 746. Retd. White v. Fraiicjc (1877), 2 
•ti} - U* * Woodley ©. Met. Dist. By. (1877), 2 Ex. D. 
384; Heaven v. Pender (1883), 11 g. B. D. 603 ; Tlioirios 
r. giu^raioine (1887), 18 g. B. D. 686 ; Cole. By. v, 
MuUiolland. [1898] A. C. 216 ; Earl ©. LubbocK (1904), 


74 L. J. K. B. 121 ; Bates v. Batoy, [1913] 3 K. B. 351 ; 
Latliam v. Johnson, [1913] 1 £. B. 398 ; Lucy v. Buwden. 
11914] 2 K. B. 318 J Morman ©. G. W. By., [10161 1 K. B. 
684 ; Brackloy v. Mid. By. (1016), 86 L. J. IC. H. 1690 ; 
(]!ox©. (Joulson, 1191612 K. B. 177 ; Walker©. Crubb (1010), 
33 T. Ti. B. 110 ; Hayward ©. Drury Lane 'IhcHtrc & 
Moss’ Empires, 11017] 2 K. B. 800 ; Maclonaii r. SoKur, 
[10171 2 K. B. 325 ; Duuster ©. Hollis. [10181 2 K. B. 706. 
Mentd. Oautret ©. Egerton, Jones ©. E^erton (1807), L. B. 
2 C. 1*. 371 ; Paddock v. N. K. By. (1808), 18 L. T. 00 ; 
Smith ©. London & St. Katherine Docks (U>. (1808), 
L. B. 3 C. P. 326 ; John v. Bacon (1870), L. B. 6 P. 
437 ; M. S. 8eeL. By. v. Woodcock (1871), 25 L. T. 335 ; 
Swainstm ©. N. E. By. (1877), 37 L. T. 102 ; Sandys © 
Fioronoo (1878), 47 L. J. g. B. 508 ; Burcliell v. Hicklsson 
(1880), 50 L. J. Q. B. 101 ; Batchelor u. Fortcscuo (1883), 
11 g. B. D. 474 ; Gridlcy ©. Thames fAmservators (1880), 
2 T. L. B. 469; Marney ©. Scott, 11809] 1 g. B. 080 ; 
Wriffht V. Lefever G9()2), 51 W. B. 140 ; Low(^r>' ©. 
W'alker. [1010] 1 K. B. 173; Blacker v. Lake & Elliot 
(1012), 100 L. T. 633 ; ClinU)H v. J.yons, [1912) 3 K. B. 
lOS ; R. ©. Broad, [1916] A. C. 1111); Hart v. Bobcis, 
[1016] I K. B. 040; Wilson v. Burry By. (1010), 110 
L. T. 71 ; Pritchard©. Pete, 11017] 2 K. B. 173 ; Scrutton 
V, A.-G. for Trinidad] (1020), 00 L. J. 1*. C. 30 ; Anchor 
Line (Hoiidorsoii) r. Buiidco Harbour I’nistces, Klleniiaii 
Lines r. Dundee Harbour Trustees, Thomson, Shepherd 
©. Dundee Harbour Trustees (1922), 38 T. L. B. 209 : 
Mercer r. S. E. & O. By’s MunuBimr Coiiunittee. [10221 
2 K. B. 640 ; Cockbiini ©. Smith (1023), 40 T. li. B. 113 ; 
Sheehan v. Dreamland, Margate (1923), 10 T. L. B. 166 ; 
Lotaiifir V. Ottawa Ekctrlc By., [1920] A. C. 725. 

1566. .] — A ry. Cl), agreed M'iih a con- 

tractor that he should shunt their trucks upon their 
line, & should supply horses &. men for that pur- 
I)ose, the co. to provide boys to assist in the shunt- 
ing when they had boys, At wlien they had not tlie 
shunting to be done without boys. For several 
years pit f. as the servant of Uie contractor shunted 
trucks on tlie co.’s line, sometimes with & some- 
times without hoys. The operation of sliunting 
is daiigci*ous to any man performing it without 
assistance, Pltf. on one occasion asked tlie co.’s 
forem.an for a boy, but as tlie co. could not provide 
one proceeded to sluint trucks aloni*, Ac without 
any negligence on his part was injured by a truck 
running ovin* him. Jn an action by him against 
the VA). Held : there was no evidence for the 
jury of any negligence or bread i of duty on the 
])art of ilie ry. co. Upwards pltf., Ac he had therefore 
no cause of action .-^ MEMBEiiy v. Great Western 
Ry. (;o. (1880), 11 App. Cas. 179 ; 58 L. J. Q. H. 
503 ; 01 L. T. 5(i0 ; 54 J. P. 214 ; 3S W. R. 145 ; 
5 T. L. Jl. 108, ir. L. ; affg, (1888), 4 T. L. R. 501, 
G. A. 

AtUMlaiion : — Refd. Thrussell r. Jlumlyshlo (1888), 20 
g. B. U. 350. 

1567* .] — Deft, eontractiid to keep in 

iHiimir a number of vans owned by a firm. IMif. 
was a driver in the employment of the firm, & 
wliilc he was driving one of the vans a wheel came 
off & he sustained injuries by falling from the van. 
The van had been in the liands of deft.’s workmen 
shortly before Ac t)n the day of the accident, Ac 
pltf.’s cause of action wiis based upon the negligence 
of the workmen in failing properly to iusi)cct Ac 
repair the defective state of the van, Ac the negligent 
maimer in which tiic repairs were done : — Held : 
deft, was under no duty to pltf., Ac there was no 
cause of action. — Earl v. Lubbock, [1905] 1 
K. 15. 253 ; 74 L. J. K. 15. 121 ; 91 L. T. 830 ; 53 
W. R. 145 ; 21 T. L. K. 71 ; 49 Sol. Jo. 83, C. A. 

Amwtaliorui : — Distd. Whit« ©. Steadman, [1013] 3 K. B. 
340. Refd. Cavalier v. Pope, (lOOO] A. C. 428 ; BateK v. 
Butey, 11013J 3 K. B. 361 ; Brackley v. Mid. By. (1016), 
85 L. J. K. B. 1500. Mentd. Blacker v. Lake & Elliot 
(1912), 100 L. T. 533 ; Latham ©. JohnRon, [1913] 1 K. B. 
398; Lucy ©. Bawden, [1014] 2 K. B. 318; Phlllipa r. 
Britaimia HyBleiiic Laundry Co., [1023] 1 K. B. 530. 

1568. .] — The landlords of certain 

flafs provided for the convenience of their tenants 


PART XII. SECT. 2. 

15681. lyjuUker duly owed to servant — Negligent performance by third party of contract with master, \ — W'oon & Co. v, 
Mackav (1906), 8 F. (Ct. ot Sew.) «2S.-Sc6’t. 
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Master and Servant. 


Sect, 2 , — Pernomil injury, SevK X. 1 

a lift for the purpose of raising aHicles supplied 
by tradesmen to the various flats. 'I’he lift was 
in the form of a box, witli a weight on the top, & 
was pulled up & down fiom below. It ran outside 
the building in iron guides & communicated with 
the scullery windows of the flats, & it was the land- 
lords’ duty to keep it in repair. Pltf., a servant 
of one of the tenants of the flats, was on Dec. 1, 
1000, signalled 1o go to tlio lift, & she accordingly 
went to the scullery window, & was in the act of 
taking out some ai*ticles from tlie lift wlien some 
one pulled it down, with the insult that the toji 
of it struck lier on the head & injured her. In an 
action claiming damages from the landlords in 
rnspect of licr injuries it was alleged that the 
landlords weie neglig(»nt in having constructed & 
maintained tlui lift without the means of keeping 
it stationary at a window. Evidence was given 
that on the day in <iuestion the lift was not out of 
lepair, that it h.ad been in use for eiglitecn yearn 
withemt iiny accident having occurred. Tlie jury 
found that the landlords W(‘re guilty of a breach of 
duty in supplying & maintaining a lift wdiicli was 
a source; of danger to those lik^^ly to use it, & 
judgment was entered for pltf. On appeal by the 
landlords :-'- iicZd ; tlu; landlords had not b(;en 
guilty of any negligence, & pltf. was not entitled 
to recover.- -Powell v, Thorndike (1010), 102 
L. T. 000 ; 26 T. L. K. 390, D. C. 

1569. Defective gas pipe.] — Deft., a 

gaslitter, was employed by plt4‘.’s master to repair 
a gas-meter upon his premises, & for tlu f)uri>osc 
of doing so took away the meter Ac in lieu of it 
made a t-emiiorary connection by means of a 
flexible tube between the inlet pipe ^ the i)ij}e 
commimicat-ing witli tin; liouse. Pltf. having 
gone, ill the ordinary iiorforniance of his duty, 
with a liglit into tJie cellar wliere the meter 
had been, gas, which had escaped by reason of the 
insufliciency of the connecting tube, exploded 
A: injured him. 'J’Jie jury found that the work 
had betm lu^gligcntly done, & that the injury 
to pltf. proceeded entirely fi-om such negUgence; ; — 
Held : d(*f(.. was liable. — Parry v. Smith (1870), 4 
P. V. 1). 325 ; 48 L. J. Q. B. 731 ; 41 L. T. 03 ; 
43J.P. 801; 27 W. K. 801. 

An.uotiiiions : — Expld. Hlucker r. Jmko & Elliot (191*2), 106 
L. T. filKL Rcfd. CJliirko r. Aruiy & Navy CJo*ot). Soc. 
(190*2), 72 L. J. K. B. 153. Mentd. BanJols r. Jon^imO) 
Ctwc«, 146; CujinliiartA)ii v, 
(f. N. Jiy. (1883), 49 Jj. T. 392 ; Jackson v. Clarslialton 
Lo. (1888), T. L. Jl. 69 ; Whitby v. Brock (1888). 

4 1. L. Jl. 241 ; Domiiiiou Natural Gas Co. v, Collins & 
I’orkiiiH, 11909] A. C. 040. 

1570. Defective staging & ropes.] — 

Deft., a dockowner, supplied & erected a staging 
round a sliip in his dock under a contract with the 
shipowner. Pltf. was a workman in the emifloy 
of a ship jiaintcr who had contracted with the 
shipowner to paint the outside of a ship, & in order 
to do the painting pltf. wont on & used the staging, 
when one of the ropes by which it was slung, being 
unfit for use when supplied by deft., broke, Ac by 
reason thereof jiltf. fell into the dock & was injured : 

-held : pit f., being engaged on work on the vessel 
in the. performance of which deft., as dock owner, 
was inU»rested, deft, was under an obligation to him 
to take reasonable care that at the time he supplied 
the i*opcs & staging tliey wen; in a flt state to be 
neglect of such duty w^as liable to 
pltf. for mjury ho luul sustained.— H eaven , 
V. Pkndek (1S83 , 11 Q. B. D. 603 ; 62 L. J. O B 
702 ; 40 L. T. 357 ; 47 J. I*. 700. O. A. | 

359. Expld. Cunii r. Willson (1888), 39 Ch.^D. 30 Lo 


Lievro Sc Deiinos v. Gould, [1893] 1 Q. B. 491 ; Hopkins 
V. G. E. By. (1895), 60 J. P. 80. Dlstd. Cale. By. v, 
Warwick (1897). 77 L. T. 670 : Earl v. Lubbock, [1905] 
1 K. B. 253 ; Bates v, Batey, [1013] 3 K. B. 351. Reid. 
Tolhausen v. Davies (1888), 57 L. J. Q. B. 392 : Bcholfleld 
V. Londusborough (1894), 10 T. L. B. 518 ; Hawkins v, 
Smith (1896), 12 T. L. R. 532 ; Lane v, Cox (1896), 66 
li. J. Q. B. 103 ; Milburu v. Jamaica Fruit Importing Sc 
Trading Co. of London, [1900] 2 U. B. 540 ; Shrimpton 
V. Homordshlre County Council (1910), 74 J. P. 306 ; 
Blocker v. Lake & Elliot <1912). 106 L. T. 633 ; Baker v. 
James, 11921] 2 K, B. 674. Mentd. O’Neil v. Everest 
(1892), 61 L. J. Q. B. 463 ; Witted v. Galbraith (1893), 
9 T. L. B. 300; Mowbray v, Merrywoather, [1895] 2 Q. B. 
640 ; Mamey v, Scott, [1899] 1 Q. B. 986 ; Cavalier v. 
Pope, [1906j 2 K. B. 757 ; Jackson v. Watson (1909), 
78 L. J. K. B. 587 ; Latham v, Johnson, [1913] 1 K. B. 
398 ; Borg v, Bottcrdamsche Lloyd (1918), 34 T. L. B. 
272. 

1571. Defective trucks.] — Deft., a 

colliery owner, consigned coals sold by him to the 
buyers by rail in a truck rented by him from a 
waggon CO. for purposes of the colliery. Through 
the negligence of deft.’s servants the truck was 
allowed to leave the colliery in a defective state. 
In consequence of the defect in the truck injury 
was occasioned to pltf., one of the buyers’ servants, 
who was employed in unloading the coals, & had 
got into the truck for that purpose ; — Held : there 
was a duty on the pait of deft, towards pltf. to 
exercise reasonable care with regard to the con- 
dition of the truck, Ac deft, was therefore liable 
to pltf. in respect of the injuries sustained by liim. 
—Elliott v. Hall (1885), 15 Q. B. D. 315 ; 54 
L. J. Q. B. 518 ; ftub noni. Eijjott v, Nailstonk 
Colliery Co., 34 W. B. 16 ; 1 T. L. K. 628, D. C, 
AniioUdinns : — Expld. & Distd. Earl r. Lubbock (1904), 74 

L. J. K. B. 121 ; Blaukor v. Jjako Sc l^liot (1912), 106 
Ji. T. 533. Refd. Hawkius r. Smith (1896), 12 T. J.. B. 
532 ; Lanc^ v, Cox (1896), 45 W. B. 261 ; WJilU; v. Stead- 
man, [1913] 3 K. B. 340. 

1572. Apart from contract — Servant not 

acting In course of employment — Bare licencee.] — 

Deceased w*as employed by a builder to watch 
Ac protect certain unlinished buildings. Work- 
men were (mployed by deft., a contractor, on the 
land near to where the deceased was on duty, to 
excavate the earth for the foundations of other 
buildings. In ilie perfozmance of this operation 
tliey employed a steam crane Ac winch to whicli 
were attached a chain Ac iron bucket by means of 
which the earth was raised from the excavation 
Ac thence to the carts whi(;hwcre to carry it away. 
The deceased had nothing to do with the excava- 
tions, but was standing where he need not liave 
been, watching deft.’s men at work, Ac allowing 
the bucket tf) jiass some three feet over his head, 
when the chain broke Ac the bucket Ac its contents 
falling upon liim so injured him that lie subse- 
quently died ; — Held : there was no evidence of 
negligence in deft.’s workmen ; deceased was at 
the most a bare licensee ; Ac he stood where he did 
subject to all the risks incident to the position in 
which he liad placed himself. — ^B atchelor v, 
Foutescuk (1883), 11 Q. B. D. 474 ; 49 L. T, 
641, O. A. 

AnnotfUiotuf : -Expld. Borg r. llollordaiiiHoho Lluyd (1918), 
34 T. L. R. 272. Refd. TolhauHcii v. Davies (1888), 58 
L. J. Q. B. 98 ; Lathun v, Jolmsou, [1913] 1 E. B. 398. 

1578. Servant compelled to encountei* 

danger.]: — Pltf. w^as a workman, who was directed 
by Jiis employer to work in a particular place. 
Defts. were contractors engaged in work above the 
place where pltf. w*as working. Defts.’ work was 
of such a nature as to be dangerous to persons 
working below, unless proper precautions were 
taken for their safety. Pltf. was aware of the 
danger. Pltf., while working where he was directed 
by his employer, was injured by a piece of ii’on 
dropped by defts.’ workmen, Ac brought an action 
to recover damages for the injiu*y. The jury 
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found that defts. had been guilty of negligence in 
not taking proper precautions for those below, 
that there was no contributory negligence on the 
part of pltf., &; that pltf. did not voluntarily incur 
the risk : — Held : the case was rightly left to the 
jury, although pltf. was aware of the danger, yet, 
as he was compelled by the orders of his employer 
to work where he was working when the accident 
happened, the maxim volenti non fit injuria did not 
apply, & he was entitled to recover. — Thrussell 
V. Handyside (1888), 20 Q. B. D. 369 ; 67 L. J. 
Q. B. 347 ; 68 L. T. 344 ; 62 J. P. 279 ; 4 T. L. R. 
200, D. C. 

1574 , Want of repair of machine hired by 

master.] — Hopkins v. Great Eastern Ry. Co. 
(1895), 00 J. P. 80 ; 12 T. L. 11. 25, C. A. 

1575. Servant’s position no better than that of 
master — No right of action by master — Gratuitous 
loan of defective chattel to master.] — Deft, had 
erected a scaffold for his own use, lie afterwards 
contracted with P. to pull down a certain wall 
of deft.’s. There was no provision in the con- 
tract for the use of the scaffold, but deft, was 
aware of its being used, & allowed P. to use it 
gratuitously. One of the put-logs or cross-supports 
on which the x)lanks of the scaffold rested turned 
out to bo rotten, but there was no evidence that 
deft, knew of this defect. Tlie i)ut-log gave way, 
&> caused an injury to pltf., who was a labourer 
employed by : — Held : a gratuitous lender is 
not responsible t>o the borrower for injuries caused 
otherwise than directly by defects in the chattel 
in reference to the use for which he knows the loan 
was accepted, & of which defects he Avas aware, 
&; the servant of tlie borrower is in no better posi- 
tion than his master would have been. — MacCartti Y 

Young (1861), 6 H. & N. 329; 30 L. J. Ex. 
227 ; 3 L. T. 785 ; 9 W. R. 439 ; 158 E. R. 136. 
Amu)tations : — ^Refd. Indormaur v. DamoH (1866), L. U. 1 

C. P. 274 ; Ceuffhlin v. ailllNOji, 11899) 1 Q. 13. 146. 

1676. Defective fence owned by 

master.] — Deft, kept swine in a held whicli he 
occupied, & which adjoined the line of a railway 
CO., who were bound, under Railways Clauses 
Act, 1846 (c. 33), s. (S8, to maintain sufficient fences 
between their line & the iield. The existing fence 
was sufficient to keep out oxen, sheep &, horses, 
but not swine, & deft.’s swine crawled through the 
fence Sc upset a trolly of the co,, which was 
travelling on the line. Pltf., a plate-layer 
in the co.’s service, who was travelling on the 
trolly in the course of his service, was injured by 
the accident. Sc now sued deft, for the damages 
caused thereby. Deft, knew that some of his 
swine had on a former occasion strayed on to the 
line &; been killed by a train. Sc he had been 
warned that the fence was insufficient to keep 
in the pigs : — Held : the co. could not have sued 
deft, for trespass because they were bound under 
the statute to maintain a fence sufficient to keep 


out swine, Sc the present action would not lie, 
because pltf. could not be in a better position than 
the co., his employers. — Child v. Hearn (1874), 
L. R. 9 Exch. 176 ; 43 L. J. Ex. 100 ; 22 W. R. 
864. 


Anrwfaiions : — Coiisd. The Bomlna (2) (1887), 12 P. D. 68. 
Montd. Coaker v. Wllloocks, [1911] 2 K. B. 124. 


SEcrr. 3.— LOSS OF, OR DAMAGE TO 
PROPERTY. 

1677. Loss of master’s property.] — Robinson v. 
Walter, No. 1493, ante . 

1678. Whether action lies for trover — 

Military officer.] — Where a colonel had purchased 
horses for the govt. & they being approved of by 
the proper inspecting officer, were sent under the 
care of a serjeant to the receiving depot for His 
Majesty’s use : — Held : the colonel had not such 
a special property as to maintain trover for one of 
them which was taken out of the possession of the 
serjeant, els a distress for a turnpike toll. 

You cannot make my servant, whose possession 
is my possession, my bailee, lie is not liable as a 
bailee. Where goods are delivered to another as 
a bailee, the special property passes to him ; but 
here it docs not. He is merely the servant of the 
govt. (Loud Ellenbohouoii, C..T,). — Hopkinson 
V. Gibson (1805), 2 Smith, K. B. 202. 

I 1679. Loss of own property — Action against 
railway company — Though ticket taken by master.] 
— A servant travelling with his master on a railway 
may have an action in his own name against the 
railway co. for the loss of his luggage, although 
I the master took Sc paid for his ticket. The 
liability of tho railw^ay co. in such a case is inde- 
pendent of the contract. 

A declarai/ion stated that deft, received pltf. & 
his luggage to be cari’icd for reward to deft.’s 
in that behalf Sc it wtis pi'oved tliat pltf.’s master 
paid his fare & took the ticket : — Held : it was 
immaterial by whom the reward was to be paid, 
Sc tho allegation in the declaration was proved. — 
Marshall u. York, Newcastle Sc Berwick Ry. 
Co. (1851), 11 C. B. 656 ; 21 L. J. C. P. 34 ; 18 
L. T. O. 8. 94 ; 16 Jur. 124 ; 138 E. R. 632. 
Annotatitms : — ^Ezpld. Tattan r. G. W. Ity. (1860). 2 E. & E. 
844. Redd. Dalyoll v, Tyrur (1868), E. 13. & E. 899 ; 
K. V, Hobson (1861), 9 Cox. C. 0. 29; L'oulkos v. 31ot. 
Dlst. Ry. (1880), 6 C. P. D. 167 ; Elder, Dempster r. 
Paterson, Zochonis, Orilliths Lewis Steam NavJjratJon 
Ck>. V. Paterson, Zochonis, [1924] A. 622. Mcntd* 
Austin r. G. W. Ry. (J867). L. R. 2 Q. B. 442; Hayr, 
Roman v. Cullifonl (71ark (1879), 40 L. T. 636 ; Moux 
V. G. E. Ry., [1896] 2 Q. B. 387 ; Taylor v. M. 8. & L. 
Ry., [1896] 1 Q. B. 134 ; East Indian Ry. v. Kalidas 
Mukerjeo (1901), 84 L. T. 210; Uarrls r. Perry, [1903] 
2 K. B. 219 ; Lyles v. Southend-on-Sea Corpn., [19051 
2 X. B. 1 ; Shriinpton v. Hertfordshire Coun^ (Touncll 
(1910), 74 J. P. 305 ; Pratt v. Patrick, [1924] 1 K. B. 488. 


r. — ^VOL. XXXIV. 
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Master and Servant. 


Part XIII — Liability of Master in Case of Accident or Death. 


Sect. 1.— AT COMMON LAW. 

Sub-sect. 1. — Duties op Master. 
j4. In General. 

1680. Protection.] — Limland v. Stephens, No. 
809, ante . 

1681. To ensure safety.] — Priestley v. Fowj.kii, 
No. 1647, post . 

1582. Same care as of himself.]— Southcote 
V . Stani^ey, No. 1702, post . 

1683. Reasonable care— To ensure safety.]— 

(1) A master is bound to take all reasonable 
precautions to secure the safety of his workmen. 
The mastcjr who lets the workman down his mine 
is bound to bring him up safely, even though he 
come up on his own business, & not for that of 
his master. 

(2) It is no answer to the claim of damages by 
the surviving relatives of a workman accidentally 
killed in a mine, “which was not in a safe & 
sufficient state,” to say that he was at that moment 
of time in the act of leaving the work for a purpose 
of his own. — ^B rydon v. Stewart (1855), 2 
Macq. 30, H. L. 

Annotaiuma : — As to (1 ) Consd. Bart-onflliill Coal Co. v. 

Held (1858), 31 L. T. O. 8. 255. Reid. Waller v. 8. K. lly. 

(1863), 32 L. J. Ex. 205 ; Browa v. Acorlnprton Co-op. 

Cottioii 8j)itiTLin£r Manufacturing Co. (1865), 13 L. T. iM ; 

Hull V. .JohuBon (1865), 34 L. J. Ex. 222 ; Groves v. 

Puller (1 888), 4 T. L. R. 474 ; Holnoss v. Mackuy & Davis, 

tl8U9] 2 Q. B. 319 ; Colo v. De Trallord (No. 2), 11018] 

2 K. B. 523. Aa to (2) B^fd. Fowler v. Lock (1872), 

L. R. 7 C. J*. 272 ; Douglas r. United Mineral Mnlng Co. 

(1000), 2 W. C. O. 15 ; Taylor v. Jones (1907), 1 B. W. 

C. O. 3 ; Riley v. Holland, 11911] 1 K. B. 1029. 

1684. .] — Digby V . East Ham Urban 

District Council (1806), 13 T. L. 11. 11. 

1585. .] — The servant of defts., who 

were cab proprietore, went out one night in Dec. 
witli Ills master’s cab. Later at night the horse 
& cab came home without the driver. There was 
no indication of any accident having happened. 
The horse had on former occasions, when left 
imattendcd, i-eturned home by itself. One of 
defts., wlio saw the horse & cab return, went to a 
public-house in the neighbourhood to look for the 
driver, but found it closed, & he accordingly 
returned home. Next morning the driver was 
found in an unconscious condition, suffering from 
injuries which indicated that he had fallen from 
his seat on the cab, & he died in a week, his death 
being accelerated by the exposure. In an action 
by his widow to recover damages for his death, 
the coimty court judge held that there was a 
duty upon defi., who was aware that the horse 
had returned without a driver, to institute a 
proper search or to make inquiries, & that he had 
neglected that duty. He accordingly awarded 
pltf. damages : — Held : in the circumstances, 


tlierc was no duty on defts. to make a search for 
the driver, & they were entitled to judgment. 

No doubt an employer has a duty to take 
reasonable precautions to ensure the safety of 
his servants. That means it is his duty to take 
precautions to prevent accidents happening (Phil- 
lAMORE, J.). — ^Bond V . Wilson & Sons (1908), 24 
T. L. K. 238, D. C. 

1686. — - Dangerous work.] — (1) A 

master is bound to take all reasonable precautions 
to secure the safety of his workmen ; more 
especially if the work be of a dangerous character 
& the persons engaged proverbially reckless. 

(2) By the law of England, when the accidental 
death of a servant is occasioned by the negligence 
of a fellow servant, the master is not generally 
held responsible. Tliis does not appear to be the 
law of Scotland. — ^Paterson v. Wallaces & Co. 
(1864), 1 Macq. 748 ; 23 L. T. O. S. 249, H. L. 

Annotaiiona : — Aa to (1) Beld. Dynon v. Leach (1857), 26 
L. J. Ex. 221 ; GrlffltliB v. Gldlow (1858), 3 H. & N. 
648 ; Vose v. L. & Y. Ry. (1858), 2 H. & N. 728 : Clarke 
V. Holmes (1862), 7 H. & N. 937 ; Holmes r. aark (1862), 
10 W. R. 405 ; Brown v. Accrington Co-op. Cotton 
Spinning Manufacturing Co. (1865), 13 L. T. 04 ; Hall v. 
Johnson (1865), 13 W. li. 411 ; Fowler v. Lock (1872), 
L. R. 7 C. P. 272 ; Colo v. De Trafford (No. 2), [1918] 
2 K. B. 523 ; Baker v. James. [1921] 2 K. B. 674. Aa to 
(2) Consd. BartonsliiU Coal Co. v. Rcici (1858), 31 L. T. 
O. S. 255. aenerdllVt Re!d. Dcgg v. Mid. Hy. (1857), 26 
L. J. Ex. 171. 

1687. .] — Weems v. Mathieson, 

No. 1604, post. 

1688. .] — Pltf. was employed hy 

deft, to oil dangerous machinery. At the time 
pltf, entered upon the service, the machineiy was 
fenced, hut the fencing became broken by accident. 
Pltf. complained of the dangerous state of the 
machinery, & deft, promised him that the fencing 
should he restored. Pltf., without any negligence 
on his part, was severely injured in consequence 
of the machinery remaining unfenced ; — Held : 
deft, was liable for the injury. 

Where a servant is employed on machinery 
from the use of which danger may arise, it is the 
duty of the master to take due care, & to use all 
reasonable means, to guard against & prevent 
any defects from which increased & unnecessary 
danger may occur. No doubt, when a servant 
entere on an employment from its nature neces- 
sai’ily hazardous, he accepts the service subject to 
the risks incidental to it ; or, if he thinks proper 
to accept an employment on machinery defective 
from its construction, or from the want of proper 
repair, & with knowledge of the facts enters on 
the service, the master cannot he held liable for 
injury to the servant within the scope of the 
danger which both the contracting parties con- 
templated as incidental to the employment. The 


PART XIII. SECT. 1, SUB-SECT. 1.— A. 

16801. Pndcction .] — ^An employer is 
pniot[ca11y an insurer ol his employees’ 
safety. — Ali.i8 e. Bolduc (1908). 6 
E. L. H. 186.— CAN. 


1680 ii. .] — ' Beroklint v. 

Wrstkun Canada PowkhXIJo. (1915). 32 
W. L. R. 884 ; 9 W. W. R. 456 ; 24 
D. L. R. 575 ; 22 B. C. U. 211.— CAN. 


n. JJuiy to take special pre- 

cautions for safety of inexperienced 
workmen.] — Stukqkon v. Canada Iron 
CORP.N., Ltd. (1913), 24 O. W. R. 684 ; 
4 O. W. N. 1386 ; 12 D. L. R. 600.— 


CAN. 


16831. Reasonable care-^^To ensure 


safety .] — ^A master is bound to take 
proper & reasonable precautions for 
the safety of his workmen. — ^McDonald 
V. McFee (1875), 3 Pug. 159.— CAN. 

1683 ii. — The master's 

duty is to take reasonable care & to 
moke reasonable efforts to provide 
a safe place & safe macblnery in whiob 
& with which the servant is to work, 
but not to guarantee that place & 
machinery shall be absolutely safe. — 
Kolari V. Mond Nickel Co. (1914), 
32 O. L. K. 470 ; 20 D. L. R. 412.— 
CAN. 


law there mu^ bo evidence to show, 
not that every precaution which con 
be conceived of after the accident had 
not been taken, but that some pre- 
caution, which a reasonably pmdont 
man before the aooldont would take, 
has not been taken. — ^McPherson v. 
Edmonton, Dunvegan & Brittbu 
Columbia Rt. Co. (Alta.), [1919] 3 
W. W. R. 471 ; 49 D. L. R. 254.— CAN. 

o. Dangerous work-^Duty 

to instruct inerperimeed workmen .] — 
ViCARY V, Kkith’ (1873), 34 U. C. R. 
212.— CAN. 


m3 ill. .)— To osteblish p. .1 — A 

liability of an employer at common master is under obligation to see that 
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rule I am laying down goes only to this, that the ' 
danger contemplated on entering into the con- 
tract, shall not be aggravated by any omission on 
the part of the master to keep the machinery in 
the condition in which, from the terms of the 
contract or the nature of the employment, the 
servant had a right to expect that it would be 
kept (COCKBUIIN, O.J.) — CLABKR V. HOTJflES 
(1802), 7 H. & N. 937 ; 8 Jur. N. S. 992 ; 158 

K. R. 751 ; 8uh nom. Uolmes v. Clarke, 31 

L. .T. hJx. 350 ; 9 L. T. 178 ; 10 W. R. 405, Ex. Ch. 
Anrudtdions : — Apld. Hoey v. Dublin & Belfast lly. (1870)» 

18 W. U. 980; Thomas v. Quartermaine (1887), 18 
u. B. 1). 685. Distd. Butler v. Bimbaum (1891), 7 
T. L. R. 287. Be!d. WaUor r. S. E. Ry. (186.3), 2 H. & C. 
102 ; Lovogrrove v. L. B. & 8. C. Ry., Gallagher v. Piper 
(1864), 16 C. B. N. S. 669 ; Murphy v. Smith (1865), 19 
(}. B. N. 8. 361 ; Feltham v. England (1866), 7 B. & 8. 
676 ; Smith r. Howard (1870), 22 L. T. 130 ; Britton v. 
Great Wostem Cotton Co. (1872), L. R. 7 Exch. 130 ; 
Weblin v. Ballard (1886), 17 Q. B. D. 122 : Cole v. Do 
TralTord (No. 2), [1918] 2 K. B. 523. Mentd. Indermaur 
V, Dames (1866), L. R. 1 C. P. 274. 

1589. .] — Grizzlk V. Frost, No. 

1 820, post, 

1590. .] — While a workman was 

in the course of Ids employment descending from 
fm elevated tramway belonging to his employee. 
Ids foot slipped, & he fell to tlie ground, receiving 
injuries whicli caused his death. The employers 
had provided no ladder or other safe means of 
ascending to & descending fi-om the tramway. 
In an action brought by the widow of deceased 
against his employers under Fatal Accidents Act, 
IS40 (c. 03), to recover damages in respect of his 
d(‘ath, the jury found (a) tliat defts had not 
exercised due cai*G to have the tramway in a safe 
At proper condition so as to protect their servants 
working upon it against unnecessary risks ; 
(6) that it was dangerous to descend from the 
tramway without a ladder ; (c) that deceased had 
tile same means of knowing that it was dangerous 
as defts. had ; & (d) that deceased did know that 
it was dangerous : — Held : in the absence of any 
finding by the jury that dec(?ased had agreed to 
imdertake the risk of descending from the tram- 
way without a ladder or other safe means of 
descent, pltf. was entitled to judgment upon the 
lindings of the jury. 

If the employment is of a dangerous nature, a 
duty lies on the employer to use all reasonable 
precautions for the protection of the servant. If 
by reason of breach of that duty a servant suffers 
injury, the employer is priwd /acie liable. ... In 
order ^ to escape liability the employer must 
estabbsh that the servant has taken upon himself 
the risk without the i^recautions. Whether the 
servant has taken that upon himself is a question 
of fact to be decided on the circumstances of each 
case (Romer, L.J.). — Williams v, Birmingham 
Battery & Metal Co., [1899] 2 Q. B. 338 ; 68 
i-. J. Q. B. 918 ; 81 L. T. 62 ; 47 W. R. 680 ; 
15 T. L. R. 468, C. A. 

ytnnotationtt :~ConBd. Abbott r. Isham (1920), 90 L. J. 


K. B. 300. APld. Monahan v, Rhodes, [1020] 1 K. B. 
487. Befd. Colo V, De Traltord (No. 2), [1918] 2 K. B. 
523 ; Baker v. James, [1921] 2 K. B. 674. 

1591. Proteetion from unnecessary risk.] — 

Smith v, Baker & Sons, No. 1657, post 

1592. Limited liability company.] — 

Kay V, British Westinghouse Electric & 
Manufacturing Co., Ittd. (1905), 49 Sol. .To. 
296, C. A. 


1598. Not pro^tlon from extraordinary danger.] 

-From the mere relation of master & servant no 
contract can be implied on the part of the master 
to take due & ordinary care not to expose the 
servant to extraordinary danger & risk in the 
course of his employment. 

An administratrix suing under Fatal Accidents 
Act, 1846 (c. 93), alleging in her declaration that 
deceased entered the service of defts. as a porter, 
“ on the ‘terms that defts. would take duo & 
ordinary care not to expose liim to extraordinary 
danger & risk in the course of his employment,** 
& that he was, from want of such care, exposed to 
extraordinary danger & risk & killed ; but not 
proposing to give any evidence of an express 
contract on such terms, was held to have been 
rightly non-suited. 

The decision in PriesUey v. Fowler^ No. 1647, 
posU lindting the responsibility of the master to 
the servant for injuries to the latter in the course 
of his employment, ought to be maintained. — 
Riley v, Baxendale (1861), 6 II. & N. 445 ; 30 
li. J, Ex. 87 ; 25 J. P. 407 ; 9 W. R. 347 ; 158 
E. R. 183. 


1594. Duty to warn of danger — ^Young person.] — 

Grizzle v. Frost, No. 1820, post, 

1595, Wearing of masks in soda- 

water factory.] — Crocker o . Banks (1888), 4 
T. L. R. 324, C. A. 

Anmtatum .‘—Reid. (>i]»b v. Kyuoch, [1907] 2 K. B. 548. 

1590. Crossing railway.] — Pltf., a boy 

of 12 yeai*8 of age, was employed by defts. to 
deliver newspape^rs from their bookstall at a 
railway station to customers in the town. The 
bookstall was on a platform surrounded by lines 
of railway, there being a footbridge across the 
lines. Pltf, was shown his duties by a boy of the 
same age as himself, but he was not warned not 
to cross by the metals. Thero was a notice 
warning the public not to cross the metals but to 
use the footbridge. There was evidence that the 
newspaper boys were in the habit of crossing by 
the metals, & that the man in charge of the book- 
stall knew that pltf. was in the habit of so crossing. 
Pltf., in crossing by the metals, was run over by 
a train. In an action against defts. for damages 
for negligence, the county ct. judge non-suited 
pltf. : — Held : there was evidence of negligence 
to go to the jury. — Robinson v. Smith & Son 
(1901), 17 T. R. 423, C. A. 

/—Reid. Uribb r. Kynoch, [1907] 2 K. B. 548. 


1597. Testing loaded cartridges.] — 

Cribb V, Kynocii, Ltd., No. 1742, post. 


proper instructions arc given to 
inexperienced servants employ^ on 
dangorous work, to enable tnein to 
appreciate tlio nature & extent ol the 
daufrers likely to arise, 8c the best 
means ol giiarding against injury from 
- jCysHiNO 


— 7~ Flection from unneces- 
«arj/rwfc.]--An employer is not entitled 
his servants unnecessarily to 
aan^rs wUoh they can escape only by 
®22^hint vigilanoe or unfaifinfir alert- 
t. Canadian Pacific 
iivisj w. w. k. 
^77 ; 65 9. C. R. 626; 39 D, L. R. 


760.— CAN. 

q, Lateni protedioe 

devices — Extent of obligcUwn to provide. J 
— ^A master is not bound to provide 
all the latest devices for the care or 
benefit of those he employs ; he is 
bound to take reasonable means 
protect them from injury in his soiyiTO. 
— Reed v. Elus (1916), 27 O. W. R. 
490 ; 38 O. L. R. 123.— CAN. 

Not to ioarrant 

safety .} — A master is not bound to 
warrant each servant his safety lu 
the course of his oomnion employment. 
— ^PoTTs V. Plunkett (1859), 33 L. T. 
O. S. 111.— IR. 

15931. Nat pratedion from extra- 


ordinary danyer. ] — Root ». Vancouver 
l*oWBK Co. (1912), 20 W. L. R. 847 ; 
1 W. W. R. Ill ; 17 B. C. R, 203 ; 2 
D. L. 11. 303.— CAN. 

t. Malicious assault hy 

feltow seroard .} — Roni v. Canadian 
Paoifio Rt. Co. (1905), 4 Can. Ry. Cas. 
238.— CAN. 

a. Assault by third party .} — 

It is not a master's duty to protect 
ills servant from the assault of one fbr 
whom he is not responsible. — Harris 
V. Guioub, [1924] 1 D. L. R. 497 ; 
(1023), 53 O. L. R. 363.— CAN. 

15941. Dui^towarnof danger — Young 
person.} — O'Byrnb v. Burn (1854), 
10 Dunl. (Ct. of Sees.) 1025.— SCOT. 

O 2 
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Master and Servant. 


Sect. 1. — Ai common law: Sub-sed. I, A, & B.] 

1598. Work of dangerous character.] — 

M‘Manus V. Greenwood (1886), 2 T. L. R. 588, 

0. A. 

1699. .] — Smith v . Baker & Hons, 

No. 1667, post. 

1600. May be delegated.] — C -ribb v. 

Kynoch, Ltd., No. 1742, post. 

1601. Duty to search for missing servant— Cab- 
driver.] — Bond v . Wilson & Sons, No. 1685, ante. 

B. Provision and Mainiervance of Proper PlanU 
etc. 

1602. Duty to provide proper plant — Cannot be 
delegated^ — If the negligence of the manager & 
the knowledge of his negligence was brought home 
to the directors of a limited co. they could not 
rely on the fact that tliey had substituted him for 
themselves, because the antecedent underlying 
obligation to supply adequate materials & resources 
remains & tliat was an obligation on them to 
rectify the mistake (Collins, M.R.). — Kay v . 
British Wbstinohousb Electric & Manu- 
facturing Co., I/i’D. (1905), 40 Sol. Jo. 296, C. A. 

1608. .1 — Toronto Power Co., Ltd. 

V. Paskwan, No. 1611, post. 

1604. Properly superintended.] — (1) The 

master of dangerous works is bound to be careful 
to prevent accidents to those employed by him. 
If his machinery or apparatus be not staunch & 
appropriate, or if he permit it to be used without 
prepei* guards, & mischief consequently arises, ho 
will be responsible. 

(2) All that the master is bound to do is to 
provide machinery fit & proper for the work, & 
I/O have it superintended by liimself or his work- 
men in a fit & proper manner. — ^Weems v . Mathie- 
SON (1861), 4 Macq. 215, 11. L. 

Annolaluma : — As to (1) Refd. Smith v. Baker, 11891] A. C. 

325 ; Nimnio v. (k)nnell, [1924] A. C. 696. 

1606. .] — Hearle V. Lindsay, No. 

1761 . post. 

1606. .] — Wilson v. Merry, No. 1747, 

post. 

1607. .] — Lloyd v. Woolland 

Broibbrs, No. 1667, post. 

1608. Whether master bound to adopt im- 

provements.] — Where an injury liappens to a 
servant while in the actual use of an instrument, 
engine or machine, in the course of his employ- 


ment, of tie nature oi which be is as much aware 
as his master, & the use of which is, therefore, the 
proximate cause of the injury, lie cannot, at all 
events if the evidence is consistent with his own 
negligence in the use of it being the real cause, 
nor in case of his dying fi*om the injury can his 
representative, under Fatal Accidents Act, 1846 
(c. 03), recover against his master, there being no 
evidence that the injury arose through the personal 
negligence of the master. Nor is it any evidence 
of such personal negligence of the master that he 
has in use in his works an engine or machine less 
safe than some other which is in general use. 

Therefore, where a labourer was killed through 
the fall of a weight which he was raising by means 
of an engine to which he attached it by fastening 
on to it a clip, & the clip had slipped off it : — 
Held : there was no case to go to the jury in an 
action by his representative against the master, 
although it appeared that another & safer mode 
of raising the weights was usual, & had been 
discarded by the orders of deft. — Dynen v. Leach 
(1857), 26 L. J. Ex. 221 ; sub nom. Dyman v. 
Leech, 5 W. R. 490. 

Annalalions: — Mellors v. Shaw (1861), 1 B. & S. 

437. Confd. Fowler r. Lock (1872), L. R. 7 C. P. 272. 

Hentd. Watlln^: v. Oastler (1871). 40 L. J. Ex. 43. 

1609. .] — Grizzle v. Frost (1863), 

3 F. & F. 622, N. P. 

Annotaiinns : — Consd. Youuff v. HolTman Maniifactiirlnfir 

Co., [1907] 2 K. B. 640. Reid. Fo]thain v. Enfirland (180G), 

7 B. & S. 676 ; Cribb r. Kynoch. [1907] 2 K. B. 648. 

1610. .] — An employer who is guilty 

of no personal negligence, & who has not under- 
taken to alter his machinery, is not liable for 
injuries sustained by a workman in his employ- 
ment whilst using a machine, merely because a 
machine safer than that actually in use has been 
invented. — ^Butler v. Birnbaum (1891 ), 7 T. L. R. 
287. 

1611. All latest improvements.] — 

At common law a master does not warrant the 
condition of his plant, & is not liable for an 
accident caused by a defect which could have 
been discovered by him by reasonable diligence, 
& he is not b(3und to adopt all the latest improve- 
ments & appliances ; but where an accident had 
occurred, & the master had made inquiries as to 
safety appliances which might liave prevented 
such an accident in the future, but liod not 
adopted any of them, & afterwards a similar 
accident occurred : — Held : (1 ) there was evidence 


1600 i. U'ork of dawjerous cha- 

nuficr — May be dfe/fit/oied.]— Where 
liiBtnictioa<) & waruliifi aro uccessary 
to onablo employees, in circomstanccfl 
involving daniror. to appreciate & 
protect themselves e^ainst the perils 
incident to the work in which they aro 
engorod. it is the duty of the employer 
to take ivosonabie care to see that such 
instructions & warnings aro given. 
The employer may delegate that duty 
to competent persons.— Canadian 
Northern Ry. Co. v. Anderson 
(1911), 20 W. L. R. 416 ; 45 8. C. R. 
366 ; 13 Can. Ry. Cos. 339 ; 1 W. W. R. 
601.— CAi^. 


b. Danaera not paimt.] 

— Stokes v. CxntLED Hair Co. (1912), 
22 O. W. R. 474 ; 3 O. W. N. 1414 ; 
4 D. L. R. 844.— CAN. 


0. .] — is the duty 

of the master in any employment 
Involving risk of life or limb to point 
out such dangers as aro not patent. — 
Brown v, Coxworth (1913), 24 

W. L. R. 361 ; 4 W. W. R. 776 ; 11 
D. L. R. 369 ; 6 8ask. L. R. 80.— CAN. 


d. OnjtB of proof of breach .] — 

In an action against an employer to 
recover damages for injuries received 
while operating a mangle, it is incum- 


bent on pi if. to show an omission on 
tlio part of the employer to inform her 
of something which she needed to 
know in order to be safe. — ^M cPherson 
V. Vail (1904), 40 N. 8. R. 517.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 1.— B. 

Cannot fie ^(lelmat&l.]-^^i^ON v. 
Boulter (1899), 26 A. R. 184.— CAN. 

1602 il. ^.] — Brand v. Ross 

Brothers (1912), 22 W. L. R. 781 ; 
8 D. L. R. 256 j 3 W. W. R. 561.— CAN. 

1602111. .] — Employers owe 

a duty to those who come upon their 
property for the purpose of work in 
which they are interested, to see 
that the property Sc appliances arc 
lit for the purpose to which they are 
to be put, Sc that duty is not discharged 
by merely oontracting with a com- 
petent person. If the owner lots a 
contract to make the premises safe 
he must see that it is oarried out. — 
Velaskt V. Western Canada Power 
Co. (1018), 25 W. L. R. 69 ; 12 D. L. R. 
774 ; 18B.C. R. 407.— CAN. 


1602 Iv. .] — ^The owner of 

machinery which is dangerous, if 
unfenoed, is liable for the oonsequenoes 
of insufiloient fencing ; & it is no defence 


(hat ho appointed an overseer, who 
ought to have seen to the fencing of the 
maclilncry. — Darby v. Dunoan & Co. 
(1861), 23 Dunl. (Ct. of Sees.) 529; 
33 Sc. Jut. 200.— SCOT. 

16041. Properly superintended.] 

— Lucas v. Lattin (1914), 10 Tas. L. R. 
7.— AUS. 

1604 ii. .] — ^An employer is 

bound to take reasonable care that his 
works aro properly & safely constructed 
Sc fitted with machinery such as to 
ensure a reasonable degree of security 
to a careful workman, Sc to provide 
reasonab^ skilful Sc careful super- 
vision. — F oley v. Webster (1802}. 2 
B. C. R. 137.— CAN. ^ 

1604 ill. .] — Liset v.British 

Columbia Lumber Corpn.. Ltd. 
(1914). 27 W. L. R. 869 ; 6 W. W. R. 
817 ; 17 D. L. R. 449 ; 19 B. C. R. 
480.-CAN. 

1608 i. Whether master bound to 

adopt improvements.] — M*Gill t?. Bow- 
man & Co. (1890). 18 R. (Ct. of Sees.) 
206 ; 28 8c. L. R. 144.— SCOT. 

1611 i. All laieei improve- 

ments.] — ^Where an iidury has occurred 
by reason of an employer’s neglect to 
provide the beet known or conceivable 




Part XIIL— Liability of Master 

on which a jury might find in the second* case 
that there was an absence of reasonable care on 
the part of the master ; (2) as the duty towards 
an employee to provide proper safety appliances 
to plant used in workshops, distinguished from its 
subsequent care, rested upon the employer him- 
self, & could not be delegated by him to competent 
persons, as the duty to keep the plant in proper 
repair could be, the accident was due to negligence, 
for which the master himself was answerable. — 
'PoHONTO Power Co., Ltd. v. Paskwan, fl915] 
A. 0. 734 ; 84 L. J. P. C. 348 ; 113 L. T. 353, 
P. C. 

Annotation : — Aa to (2) Difltd. Laubach v. Co-optiinlRtH* 

Entertainineut Syndlcato (1U26), 43 T. L. H. 30. 

1612. When shown 4o be necessary by 

previous accident.] — Toronto Power Co., Ltd. 
v. Paskwan, No. 1611, ante. 

1613. Maintained in proper condition.] — 

Clarke v. Holmes, No. 1588, ante. 

1614. .] — Webb v. Kennie, No. 1635, 

pout, 

1615. .] — Smith v. Baker & Sons, 

No. 1657, post. 

1616. Duty to maintain may be 

delegated.] — Toronto Power C’o., Jjtd. v. 1*ask- 
WAN, No. 1611, ante. 

1617. .] — Pltf., the headmaster of a 

non-pro vided school, while discharging his duties 
in tlie school, was injured through the bui*sting of 
a boiler connected with the heating apparatus. 
In 1905 the ii eating api)aratus & boiler were 
inspected & pltf. was warned that owing to the 
obsolete character of the apparatus boiler, 
there was a danger of the boiler bui'sting. Pltf. 
duly reported the matter to the managers & 
subsequently, on several occasions, he brought 
the dangerous condition of the boiler to the notice 
of the managers, but nothing was done to remedy 
the defect. In Feb. 1919, as the result of a severe 
Irost, the pipe of the heating apparatus got 
blocked, causing jiressure of steam in the boiler 
which resulted in its bursting. Lefts, were the 
managei's of the school at the time of the accident*. 
U'wo of them were appointed in 1904, one in 1908, 
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& the t-emainder since 1908:— HeW; (1) defts 
were under a liabiUty to keep the school house hi 
good rraair & were under the duty of 
reasoi^ble care to provide proper appliances &; 
to maintain them in a proper condition so as not 
to subject those employed by them to unnecessary 
risk ; (2) on the facts, each of the managers, on 
taking office, was negligent in not ascertaining & 
remedying the condition of the heating apparatus, 
& in the case of the three managers appointed 
before 1909, they were negligent after having had 
notice by pltf. of the condition of the boiler ; 

(3) pltf., having reported the matter, was not 
negligent in opening the school & having the lire 
lighted after the severe frost of Feb. 1919; 

(4) pltf. did not voluntarily incur the risk; 

(5) pltf. was entitled to succeed. — ^Abbott v. 
IsuAM (1920), 90 L. J. K. B. 309 ; 124 L. T. 
734 ; 85 J. P. 30 ; 37 T. L. li. 7 ; 18 L. G. li. 719. 
Annotation: — Aa to (1) 8c (2) Reid. Baker v. .Tamos, [192U 

2 K. B. 671. 

1618. Duty to examine — Scaffolding.] — Webb v. 
Rennie, No. 1635, post. 

1610. — ~ Machinery.] — I'ltf., a stevedore in 
deft.’s service, was engaged in loading deft.’s ship 
with iion gii*ders, whicli were being lifted on 
board by a chain attached to a donkey engine, 
when the chain suddenly snapped &> a girder fell 
upon pltf. & injured him. It appeared from the 
evidence that some of the links of the chain were 
worn, & some also were badly welded ; & that a 
person accustomed to chains could, on looking at 
the chain in question have observed these defects ; 
also that there were well known methods adopted 
by “ chain testers ” for exandning & testing 
chains. The chain in (lucstion which had been 
employed for the pui-pose, had been in use on 
deft.’s premises for seven years, & had not been 
examined or tested in any way before the accident. 
The jury found in answer to questions put by the 
learned judge, that the breaking of the chain was 
caused partly by bad welding & partly by its 
worn condition ; that it was not in a lit condition 
for the work it was put to or to sustain the weight 
lifted by it ; that deft, did not know of its defective 


Jilipliances to proTout accidcnlH, tlie 
employ OP Is subject to commou law 
liability. — Balch & Pkppabd v. Rom- 
nuwiH (1900), 1 Cout. Dig. 432.— CAN. 

1618 i. Maintainedinpropercon- 

nuwn .] — An employer is bound not 
ouly to provide reasonably efficient 
uiaohinery, but to take moans to 
prevent such deterioration a.s would 
increase the danger to the servant. — 
1 unsRY V. D03IIN10N Atlaktio Ry. 
Uo. (189.')), 27 N. S. R. 498 ; 25 S. C. R. 
091. —CAN. 

1613 ii. .] — Dixon v. 

Electric SiiiKET Ry. Co. 
(1897), 11 Man. L. R. 628.— CAN. 

1618iii. .]— It is the duty of 

the employer at common law to provide 
pmMp appliiincos lor his workmen to 
work with 8c to maintain tliom in 
proper condition. — H ooper v. Bbaibsto 
RL miBiNQ Co. (1013), 24 W. L. R. 
9?? • W. R. 662 ; 11 D. L. R. 

245 ; 23 Mon. L. R. 712.— CAN. 

, 1013 Iv. ,] — Wteks 

n & IRVINO Co. (1913), 

D Y' S- ^ O. W. N. 1080 ; 

B. L. R. 687.— CAN. 

.1618v. .] — Collier 

I 0. L. R. 214 ; _ 

. W. N. 277.— CAN. 


V. 

24 

10 

t. 

20 


B. L. R. 620 ; 7 O. V 

.] — ^To render an 

liable tor Injury to an 
ttupioyoe from a defect In machinery 
J®. proved that the employer 
maintain the maemnory 
iS A ®®®4ltion in which It can be used 
'Mth safety if operated with ordinary 


caro according to the usage of tlm 
works.— Niohoison v. East Hand 
Proprietary Mines, Ltd., IIOIOJ 
T. L. 235.— S. AF. 

1616 i. Duty to maintain 

may he dcUgated.] — ^A railroad co. is not 
liable for personal injuries sustained 
by an employee by reason of a defect 
in the track, provided the track was 
properly constructed & competent 
workmen wore employed to keep it in 
order. — Wood v. Canadian Pacific’ 
Ry. Ck). (1890), 6 B. C. R. 601.— CAN. 

e. According to nature 

of de/eef.]— O qden v. Melrouune 
ELKc-ntic 8UPPLY Co., Ltd., [1018J 
V. L. li, 77.— AUS. 

f. Effect of unaucccaa- 

ful attempt to repair.] — Henderson r. 
Oaiuion Co. (1889), 16 R. (Ct. of Sesa.) 
633 ; 26 63c. L. R. 456.— SCOT. 

g. .] — Bridges r. Ontario 

Holiang Mills Co. (1800), 19 O. It. 
731.— CAN. 


h. .] — Sim v. Dominion Fish 

Co. (1901), 21 C. L. T. 371 ; 2 O. L. R. 
69.— CAN. 


k. .1 — Canada Woollen 

Mills, Ltd. v. Traplin (1904), 25 
O. L. T. 26 ; 35 S. C. R. 424.— CAN. 


1. .1 — At common law, the 

duty is cast upon the master of soeliig 
that the nioclilnery 8c tackle supplied 
by lilm to his servants for the per- 
formance of their duties are suitable 
& proper. — P roctor v. Parsons 
Building Co. (1913), 25 W. L. R. 403 ; 


14 1). L. R. 40 ; C Sask. L. R. 123.— 

CAN. 

m. .] — Marshall v. Gilvnd 

Trunk Pacific Ry. Co. (Sask,), fl922j 
2 W. W. R. 1 ; 65 D. L. it. 440.— CAN. 

n. .1 — At common law, a 

master docs not warraut the sunicdeiiey 
of his machinery to his workmen. — 
Ovinuton V. M'Vicar (1864), 2 Maeph. 
(Ct. of Sess.) 1066.— SCOT. 

o. .] — Oalder V. Ninjmo & 

Co., Ltd. (1906), 45 .Sc. L. R. 212.— 
SCOT. 

p. Reasonable. precautinm 

mtjfficient.y -Camsky v. Caraquet Uv. 
Co. (1890), 29 N. B. R. 425.— CAN. 

q. .] — ToitONTO POW'KR 

Co. V. Raynor (1915), 51 S. C. R 490.— 
CAN. 

r. Directions to jitry.] — 

Goodwin v, Taylor (1918), 43 

O. L. R. 141 ; 43 D. L. R. 010.— CAN. 

t. Properly aafeguarded.] — 

I*uiCE V. Taixin (1902), 22 C. L. T. 105 ; 
32 S. C. R. 123.— CAN. 

a. .J — Bisnaw V. 

Shields (1904), 24 C. L. T. 120 ; 7 
O. L. R. 210 ; 3 O. W. R. 112.— CAN. 

b. .1 — ^Alian V. Sawykr- 

Massky CO. (1006), 12 O. L. R. 282 ; 
8 G. W. It. 269.— CAN. 

0. .] — Fairweattier r. 

Canadian General Electric Co. 
(1913), 28 O. L. R 300 ; 24 O. W. It. 
104 ; 4 O. W. N. 892.~-CAN. 
d. .] — Edwards v. 
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Sed. 1. — At common law: Sub-sect. 1, B., C. i&D.; 
sub-sect. 2, A.] 

state, but that he might have discovered it bad 
he chosen to examine the chain himself or to have 
had it examined by a competent person ; — Held : 
deft, having failed in his duty to ascertain the 
condition of the chain, was liable to pltf., his 
servant, in an action to recover damages for the 
injury sustained by the latter through the breaking 
of the chain.— Murphy v. Phillips (1876), 36 
L. T. 477 ; 24 W. R. 047. 

Annolatitma: — ^Befd. Colo v. De Trafford (No. 2), [1918J 
2 K. B. 623 ; Bakor v, James, [1U21] 2 K. B. 674. 

1620. Ship.] — Deft, chartered for a single 

voyage a vessel which was at the time at sea & in 
ballast. The charterparty declared that she was 
in every way fit for the service, & provided that 
she should be so maintained by the owners. On 
the afternoon of Apr. 6 the vessel was put at 
deft.^B disposal in dock, & two hours afterwards 
the loading began, deft, having contract/ed with 
a stevedore for the purpose who had engaged pltf. 
amongst others to cany out the work. Fifteen 
minutes later pltf., in the course of his work, had 
to descend a ladder leading into the hold. It 
came adrift, & pltf. fell, sustaining injuries for 
which he sued deft. : — Held : deft, was liable to 
pltf., since it was his duty under the circiunstances 
to make some inspection of the vessel before 
allowing the stevedore & his men to go on board 
her, & since the slightest inspection would have 
revealed the defective state of th * ladder. — 
Marney V. Sco'rr, [1899] 1 Q. B. 98(» ; 08 L. J. 
Q. B. 73(5 ; 47 W. R. 606 ; 15 T. L. R. 320 ; 43 
Sol. Jo. 417; subsequent proceedings^ sub nom. 
Scott v. Airman & Co., 10 T. L. R. 55. 

Jnnotationa : — ^Diftd. Shrlmpton v. Hcrtfordsliire County 
Council (1910), 74 J. P. SOr). Mentd. Moclcnon v, Sogar, 
11917] 2 K. B. 325. 

1621. Domestic premises.] — (1) A master 

is not under any leg<il duty to his servant to have 
any periodical or other examination of ordinary 
domestic premises, which are apparently in good 
condition for the purpose of discovering whether 
any defects exist which may be a possible source 
of danger to the servants employed upon the 
])remi8es. 

(2) The duty of a master towards his servant, 


I in regard to premises of the master where the 
I servant works, is to take reasoi^ble care to main* 
I tain the premises in a condition free from any 
concealed danger of which the master is aware 
or ought to be aware. 

Pltf., a chauffeur, was employed by deft, to 
take charge of her motor car & of the garage where 
it was kept. In the top of the door of the garage 
there was a window for admitting light to the 
garage. Wliilst pltf., who had been in deft.’s 
service for about a fortnight, was opening the 
garage door from the inside to admit the car, a 
heavy piece of glass fell from the window & 
injured him. The evidence showed that the glass 
was of unusual weight & thickness, that portions 
of the beading & putty which had originally held 
the glass in position had at some time come away, 
& that a nail had been driven into the door with 
a view to making the glass secure.^ There was 
no evidence that either pltf. or deft, knew of the 
defective condition of vhe window. There was 
some evidence that such premises should be 
periodically examined, but there was no evidence 
to show the usual or proper periods at which they 
should be examined, or that deft, had negligently 
failed to secure a proper examination : — Held : 
(3) it was the duty of deft, to take reasonable 
care to maintain the premises in a condition free 
from any concealed dangers of whicli deft, knew 
or ought to know ; (4) tliere was no evidence 
from which a jury could infer negligence on the 
part of deft.-^oLE v. De Trafford (No. 2), 
[1918] 2 K. B. 523 ; 87 L. J. K. B. 1254 ; 119 
L. T. 476 ; 02 Sol. Jo. 635, C. A. 

Anmtatvm: — Aa to (1) Re!d. Baker v. James, [1921] 2 

K. B. 674. 

1622. Duty to provide proper means of access.] — 

Pyner V, Bullard, Kino & Co. (1897), 14 
T, L. R. 67, C. A. 

1623. Duty to maintain premises — Free from 
conceaied danger.] — Cole v, De Trafford (No. 2), 
No. 1621, ante. 

Duty to fence machinery.] — See Factories, 
Vol. XXIV., pp. 908-910, Nos. 65-70. 

C. Selection of Competent Fellow Servants. 

See Sub-sect. 5, C. (c) i., post. 


Hutcheon (1889), 16 R. (Ct. of Scps.) 
694 : 26 Sc. L. B. 550.— SCOT. 

e. WheUitr master bound to 

use safety device.):— It tliere is a firooci 
cause of action for neffligence, because 
a safety device was not used, that cause 
of action is not taken away because a 
statute provides that under certain 
other conditions, the safety device 
must 1)6 used. — ^M uikhead r. IwTian- 
GOLUMAL CUAL MINING CO. (1914), 
14 E. L. R. 196 ; 16 D. L. U. 450.— 
CAN. 

f. — ■ — Reasonably fit for the 

purpose.'i — Wambolt u. Halifax & 
South Webteun Hy. (1919), 52 

N. S. R. 341.— CAN. 

g. Duty to examine — Machinery — 
^atem of chain tesiing.\ — ^MoLkllan v. 
Haupax Graving Dock Co. (1897), 
40 N. S. R. 90.— CAN. 


h. Ship — LiabilUy 

dare.] — Simpson v. Paton 
R. iCt. of'Soss.) 500 ; 33 Sc. 
3 S. L. T. 300.— SCOT. 


of sieve- 


k. JDeleaaiioH to competeni 

person.]— C anadian Oolourkd Co-miN 
Miui) Co. V. Talbot (1897), 27 S. C. R. 
198.— CAN. 


I. .] — Whore an in- 

spection of plant has been duly mode 
by competent persons using their best 
judgment in the honest wsebarge of 


their duty, tliere can be no nogligoiico 
imputed to the omployeriu that respect, 
although it afterwards appear that 
there has been error in judgment or in 
the manner in which the inspection 
was performed. — C anadian Asbestos 
C o. V. Girard (1905), 36 S. C. R. 13.— 
CAN. 

m. Inadequate ayatem of 

inspection.] — Dixon v. Canadian 
Collieries (B. C.), (1917) 2 W. W. K. 
763 ; 36 D. L. R. 388 ; 24 B. C. R. 
34 : affd.. aiib nom. Canadian 

Collieries (Dunsmuir), Ltd. v. Dixon 
(1918), 55 S. C. H. 620 ; 39 D. L. R. 
758.— CAN. 

n. Cable.) — Webnk v. Smith 

Brothers & Wilson, Ltd. (Sask.), 
11919] 3 W. W. R. 212.— CAN. 

o. Reasonable examination .) — 

I’UALEN r. Grand Trunk Pacific Ry. 
Co. (1913), 24 W. L. R. 785 ; 4 
W. W. R. 1039 ; 12 D. L. R. 347 ; 
23 Man. L. li. 435.— 41AN. 

p. .] — ^It is not Buffioient 

in an action of damages for bodily 
injuries by a workman against his 
employer to prove that the employer's 
machinery broke down while being 
put to on ordinary use. Pursuer must 
prove that tlio cause of the breakdown 
of the machinery could have been dis- 
covered & remedied if a reasonable 
inspection of the machinery had been 


made by tlie employer.— G avin r. 
Rogfjis (1889), 17 R. (Ct. of Sess.) 
206 ; 27 Sc. L. R. 123.— SCOT. 

q. .1 — Brass v. Canadian 

l*AciFic Uy. Co., [1926] 4 D. L. K. 
1079 ; affg., (1925] 1 D. L. R. 1045; 
11925] 1 W. W. R. 619 ; 19 Sask. L. 11. 
303.— CAN. 

r. Ropes.) — Fraser v. 

Fr\ser (1882), 9 R. (Ct. of Soss.) 896 ; 
19 Sc. L. R. 646.— SCOT. 

16231. Duly to maintain premises — 
Free from concealed doTipcr.]— Magnus- 
BKN L’Abbe & Bknqstkn (1912), 21 
O. W. R. 376 ; 3 O. W. N. 864; 4 
I). L. R. 857.— CAN. 

1623 ii. .1 — Farnhabi v. 

New Bank Coal Co. (1896). 23 R. (Ob. of 
Sess.) 722 ; 33 Sc. L. R. 655 ; 4 f'. L. T. 
2.— SCOT. 

t. .]— Tobin v. New Glasgow 

Iron, Coal & Ry. Co. (1897), 26 
N. w. R. 268.— CAN. 

a. .] — Barnes v. British 

Columbia Copper Co., Ltd. (1909), 
14 B. O. R. 397.— CAN. 

b. .) — Smith r. Auikbta 

Clay Inducts, Ltd. (1914), 2S 
W. L. R. 740 ; 7 Alta. L. R. 358 ; « 
W. W. R. 788 ; 17 D. L. R. 211.— CAN. 

0. NMliyence of independent 

coirfrocfors.l— Buchanan v. Lash- 
brook (1923). 54 O. L. R. 062.— can. 
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I). Proper System of W ork. 

1624. Master responsible tor system of work.]— 

GUBLiNa V. Hubst & Co. (1889), 6 T. L. R. 94, 

D. C. 

1026. .]— Smith v. Bakeb &; Sons, No. 1657, 


post, _ 

1626. .]— Lloyd v. Woodland Beothbrs, 

No. 1667, post. 


SuB-sBCT. 2 . — brisks TJndbiitakbn by Servant. 

A, In General, 

1627. General rule— All risks incidental to em- 
ployment.] — H utchinson j;. York. Newcastle 

Berwick Ry. Co., No. 1697; post. 

1628. .] — A declaration in case stated 

that deft, was possessed of a theatre & a stage 
therein for dramatic performances, & of a^essing 
room there, & a door underneath the stage, in 
which door was a hole, & along which door the 
performers were accustomed to pass to & from 
the dressing room ; that deft, hired pltf. to act 
& sing on the said st^e, ^ that pltf., on, etc., did 
act & sing in a certain opera performed for deft .’s 
prodt ; & that it then became the duty of deft, to 
cause the door to be sufficiently lighted, & the 
hole to be sufficiently fenced, etc. ; yet deft, well 
knowing the premises, suffered & permitted the 
door to be insufficiently lighted, & the hole to be 
open without any sufficient fence, whereby pltf., 
who was, after the performance, passing from the 
back of the stage to the dressing room aloi]^ the 
door, fell into the hole, & was grievously injured, 
etc. : — Held : bad in arrest of judgment ; because 
the facts stated disclosed no duty, of which any 
breach was alleged, & the express allegation of 
duty was wholly immaterial. 


If pltf. complains of a breach of duty on the 
part of deft., it is necessary for him to show the 
circumstances out of which that duty arises. 
Here he shows that he was hired to do certain 
^rvice upon premises, in which there was a hole 
insufficiently Ughted & guarded ; but that imports 
no duty on the part of the master to guard or 
light that hole. It is for the servant to choose 
whether he will be hired upon such premises. 
This is in no <respect different from the case of 
service in a house, of which the staircase is steep 
& difficult ; the servant need not engage to 
serve in that house ; but if he does, there is no 
contract on the part of the master that the house 
shad be in a particular state (Erle, J.). — Seymour 
V. Maddox (1851), 16 Q. B. 326 ; 20 L. J, Q. B. 
327 ; 16 L. T. O. S. 387 j 15 Jur. 723 ; 117 B. R. 
904. 


Annotations : — ^Apld. Gott Gandy (1853), 23 L. J. Q. B. 1* 
Befd. Couch V. Steel (1854). 3 B. &. B. 402 ; Metcalfe r. 
Hotherington (1855), 11 Bxch. 257 ; Roberta v. Smith 
(1857), 2 H. & N. 213 ; Belch v. Smith (1862), 7 H. & N. 
736 ; Clarke t>. Holmes (1862), 7 H. & N. 937 ; Inder- 
maur v. Dames (1866). L. R. 1 C. P. 274 ; Collls v. Seldon 
(1868), L. R. 3 C. 1*. 495 ; Burr v. Theatre Royal, Drury 
Lane. [1907] 1 K. B. 544 ; Cole v. De Trallord (No. 2) 
(1918), 87 L. J. K. B. 1254. Hentd. Charles v. Altln 


(1854), 2 W. R. 595. 

1629. .]' 


-WlGGETT V. Fox, No. 1770. 


post, 

1080, .] — Southcote V, Stanley, 


No. 1702, post. 


1031. .] — Bartonshill Coal Co. v, 

McGuire, No. 972, ante, 

1032, .] — Lovell v, Howell, No. 


1751, post , . 

1033 . ,]— Thomas v, Quartermaine, 

No. 1976, post, 

1034 . Dangerous employment.] — 

Clarke v. Holmes, No. 1588, ante. 


PART XIII. sect. 1, sub-sect. 1.— D. 


1624 I. Master responsible for system 
of vxtrk.] — ^A master is rosponsime to 
his workmen for personal injuries 
occasioned by a defective system of 
using machinery as well as for injuries 
caused by a defect in the machinery 
itself. — Webster e. Foley (1892), 21 
S. C. II. 580.— CAN. 

1624 ii. .] — Grand Trunk Ry. 

Co. v.W£RaAR (1894), 23 S. O. R. 422. 
—CAN, 

1624 iii. . ] — Carrigan v. Granby 

Consolidated Mines (1911), 17 

W. L. R. 459 ; 16 B. C. R. 157.— CAN. 

1624 iv. .] — ^It is the duty of the 

master to provide fit & proper places 
for the workmen to work in & a fit 
6c proper system & suitable materials. 
— SOOTNEY V. BmITII BROI’HERS & 
WimoN (1912), 21 W. L. R. 287 ; 4 
1>. L. R. 143.— CAN. 


1624 V. .] — master is liable at 

common law for maintalui^ a 
dangerous & defective system. — Hicks 
V. Smith’s Fatjjb Electric Power Co. 
(1913). 24 O. W. R. 656 ; 4 O. W. N. 
1215 ; 10 D. L. R. 663.— CAN. 

1624 vl. .] — Fairbrotiieb v, 

Fboles-Brllowb Engineering Co., 
liTTi. (N. B.) (1019), 48 D. L. R. 248.— 
CAN. 


, 1624 vii. .] — Sword e. Cameron 

(1839), 1 Dunl. (Ct. of Sess.) 493.— 
SCOT. 


d. Evidence of defective sys- 

tern.] — The fact that for many years 
an operation has been oarried on in 
the same way 6c with the same 
appliances without an Rooldont, while 
Htrung evidence In the master’s favour, 
is not oonclnsive, & If there is evidence 
that the system is defective the case 
must bo submitted to the jury. — 
I^MMARFORD V. EMPIRE LIMESTONE 
Co. (1905). 11 0. L. R. 119 ; 6 0. W. R. 


1018.— CAN. 

e. Jllegal sy^em.] — k^ALioK 

V. Grand Trunk Ry. Co. (1910). 43 
S. O. R. 494 ; 30 0. L. T. 690.— CAN. 

f, Cannot be delegated.] — 

An employer carrying on dangerous 
operations is liable at common law for 
damages sustained by an employ w in 
oonsequonoe of injunos occasioned by 
the use of a system wbloh failed to 

S rovide a safe & proper place in wliich 
fie employee could do his work : ho 
is not relieved from this responsibility 
by the fact that the operations were 
superintended by a competent fore- 
man.— Brooks, Scanlon, O’Brien 
Co., Ltd. v. Fakkema (1911), 44 
S. C, R. 412.— CAN. 

g. Thawing explosives.] — 

Toronto Construction Co. v. Strati 
(1911), 23 O, W. R. 317 ; 46 S. C. R. 
631.— CAN. 

h. ,] — ^Lilja V. Granby 

OONSOLIDATED MINING, ETC. ^CO., 

[19171 1 W. W. 11. 243; 23 B. C. R. 
147.— CAN. 

k. — Defective organisation.] — 
Toranouh V. Canadian Paoifio Ry. 
Co. (1912), 22 W. L. R. 467.— CAN. 

1 . Duty to conform to 

established rule of operation^ — ^1^7? 
V. Canadian Pacific Ky Co. (1914), 
27 W. L. It. 627 ; 6 W. W. R. 401 ; 
17 D. L. R. 300 ; T Sask. L. R. 184.- 
CAN. 

m. System of ivaming-- 

Sufficient if effective when properly 
carried out.] — Crkvelling v, Canadian 
Bridge Co. G 28 'V. L. R. 906 ; 
20 B. C. R. 137 ; 6 W. W. R. 1399 ; 

20 D. L. E. 528 ; 8 W. W. R. 619.— 

GAN. 

n. Effect of negligence of 

third party.] — ^An employer is liable 
at common law for damagos for an 


Injury l.o an employee, the result of 
failure to adopt a proper & safe 
system of carrying on the work, even 
though the accident would not have 
happened but for the negligence of a 
third party. — Fulton v. Feglbs- 
Bbllows bnoineekino Co., Ltd. 
(1919), 48 N. B. R. 249.— CAN. 

o. JVhat anumnis to defective 
system.] — McDonald v. Brutish 
Columbia Electric R:'. Co. (1911), 
16 B. C. R. 386.— CAN. 

p . .] — Kostenko v. O’Brien 

(1914), 26 O. W. R. 387 ; 6 O. W. N. 
99 ; 16 D. L. R. 875.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 2 —A. 

1627 i, Oeneral rule — All risks in^ 
cidcntal to employtucui.] — Where pltf. 
knows that a certain amount of danger 
is connected wltli emergency work, 
& enters dolts.* service for that purpose. 
In so doing, ho takes upon himself 
the risk of any dangers which dofts. 
could not, by reasonable skill or 
knowledge, have been oxpootetl to 
guard against. — Rostrom v. Canadian 
Northern Ry. Co. (1912), 21 W. L. It. 
225 ; 2 W. W. R. 260 ; 22 Man. L. R. 
260 ; 3 D. L. R. 302.— CAN. 

1627 ii. .1— Williams v, 

EZbllkb (Man.) (1918), 41 D. L. R. 
69.— CAN. 

1627 iii. .]— Brucf. v. 

Barclay (1890), 17 R. (Ct. of Sess.) 
811 ; 27 So. L. R. 670,— SCOT. 

q. Dangerous employ^ 

mem — Inexperienced workrium.lr— 
Williams v. western Planing Mills 
Co. (1910), 16 W. L. R. 13; 3 Alta. 
L. R. 314.— CAN. 

,, Nof in ahscnce of care 

dt sWH.] — Canada Ati.antio Ry. 
Co. V, Hurdman (1895), 25 S. 0. It. 
205.— CAN. 
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Sect* 1. — At common law: Sub-sect. 2, A. <& B,; 
sub-sect. 3, A.] 

1685. ,] — (1) In an action by * 

labourer against his employers for an injury 
caused by the fall of a scaffold pole, proved to 
have fallen through the rottenness of the end put 
into the earth, it appearing that it had been in 
the earth 2 years, & that though some poles might 
last as long without being rotten, others would 
not ; & that no one was employed from time to 
time to take up the poles to see if they were 
sound : — Held : if the jury thought the pole was 
left in the ground an unreasonable time without 
examination, there was evidence of negligence to 
sustain the action. 

(2) Where a particiilar service necessarily 
involves a certain amount of danger, the servant 
who engages in the employment must submit 
to the risks attendant upon it in the course of 
its ordinary conduct & management ; but on the 
other hand, the servant had a right to expect that 
he shall only bo exposed to the ordinary risks of 
the employment, & that the machinery or ap- 
paratus about which he is to be employed, & out 
of which danger arises, shall be attended to with 
reasonable core, to insure its being in a fit state 
to be worked without undue or extraordinary 
danger to those employed in or about it (CocK- 
BURN, C.J.). 

(3) Although in general an employer was not 
liable unless he knew of the danger, yet it was 
his business to know if, by rcasonabt core & 
precaution, he could ascertain whether the 
apparatus or machinery were in a fit state or not. 
It was not enough, therefore, that the master did 
not know of the danger if, by reasonable care, he 
might haye known, & if, reasonably, he ought to 
have known, & to have taken the proper means 
of knowing (Cockburn, O.J.). 

(4) Although he would not be liable merely on 
account of the negligence of liis servants, yet it 
was his duty either himself to take the proper 
means of knowing of the danger, or to employ 
come competent person to do so. . . . The nui^ter 
must either ascertain the state of the machinery 
or apparatus himself, or employ some competent 
person to do so ; & if he did employ such a person, 
&; a workman was injured in consequence of that 
peison’s neglect of his duty in that respect, the 
master would not be liable to one of his servants 
for such negligence of a fellow servant in the 
particular matter (Cockburn, C.J.). — ^Webb v. 
Rennie (1865), 4 P. & F. 008. 

Annotaiiona :—A8 to (1) Befd. Baker v, Jainos, 11921] 2 
K. B. C74. As to (4) Refd. Colo r. De Traflord (No. 2), 
ri918j 2 K. B. 523. Oetwrldlyt Refd. Cole v. lie Trofford 
(No. 2), [1918] 2 K. B. 523. 

1636. ,] — If a party, whether a 

servant or otherwise, undertakes an employment 
which involves danger of accident, & an accident 
occur, he cannot sue his employer for damages, 
although such accident might have been avoided 
by additional care on the part of the master. 
A., who contracted with deft, to do certain work 
upon deft.’s premises, engaged pltf. as his servant 
to assist in doing such work. Upon the premises 
there was a large hole in the ground fioor, which 
led down by a ladder U' a urinal water-closet 
for the use of the men employed. This hole was 
unprotected, & in a somewhat dark place, but 
pltf. knew of its existence & had used it. Having 
fallen down this hole & broken his leg, he sued 
deft, for damages for negligence -BeW ; there 
was no negligence on the part of deft., & pltf. was 


not entitled to recover.—BROOKS v. Courtnet 
(1869), 20 L. T. 440 ; 33 J. P. 463. 

Reid. Weblln v. Ballard (1886), 17 Q. B. D. 

122 . ^ „ 

1087 , ,] — Pltf. was a sheetroller 

in the service of defts. at their steel works, & had 
been so for three years. Five steam engines 
properly constructed were used in the factory. 
Some stood at a distance from the other, but two 
men only were employed to attend to them all, 
as pltf. well knew. During the necessary absence 
of both the engine tenters, without negligence on 
their part, an engine ran away, or revolved too 
fast, & caused a drum connected with it to fiy to 
pieces, one of which, passing through a yard, 
entered the mill where pltf. worked, & hurt him. 
The runaway engine might have been stopped in 
time to prevent mischief if an attendant had been 
near it. Pltf. having brought an action against 
deft., was nonsuited on the above facts, & the 
nonsuit was upheld by the Ct. of Exch. : — Held : 
pltf., being aware of the dangers incidenttd to his 
employment, contracted to take the risks, & 
therefore could not recover. — Saxton v. Hawks- 
worth (1872), 26 L. T. 851, Exch. 

1638. .] — Pltf., a workman in 

the employ of a contractor engaged by defts., 
had to work in a dark tunnel rendered dangerous 
by the passing of trains. After he had been 
working a fortnight he was injured by a passing 
train. The jury found that defts. in not adopting 
any precautions for the protection of pltf. had 
been guilty of negligence ; — Held : pltf. having 
continued in his employment with full knowledge, 
could not make defts. liable for an injury ori^g 
from danger to which he voluntarily exposed him- 
self. 

If pltf., in doing the work on the railway, is to 
be looked upon as the servant of the co., the 
decision of the Ct. of Exch. in his favour cannot, 
as it seems to me, be upheld. It could not be 
said that any deception was i)ractised on pltf. as 
to the degree of danger to which ho would be 
exposed. He must be taken to have been aware 
of the nature & chai’acter of the work & its 
attendant risks when he entered into the employ 
of the contractor for the job in question, or at all 
events ho must have become fully aware of it as 
soon as he began to work. If he had been misled 
in supposing that precautionary measures such as 
the dangerous nature of the service rendered 
reasonably necessary would be taken, he had a 
right to throw up his engagement & to decline to 
go on with the work ; & such would have been 
his proper course. But with a full knowledge of 
the danger, he continued in the employment, & 
had been working in the tunnel for a fortnight 
when the accident happened. A man who enters 
on a necessarily dangerous employment with his 
eyes open takes it with its accompanying risks. 
On the other hand, if the danger is concealed 
from him & an accident happens before he becomes 
aware of it, or if ho is led to expect, or may reason- 
ably expect, that proper precautions will ho 
adopted by the employer to prevent or lessen the 
danger, & from the want of such precautions an 
accident happens to him before he has become 
aware of their absence, he may hold the employer 
liable. If he becomes aware of the danger which 
has been concealed from him, & which be had not 
the means of becoming acquainted with before 
he entered on the employment, or of the want of 
the necessary means to prevent mischief, liis 

S ' course is to quit the employment. If he 
ues in it, he is in the same position as 
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though he had accepted it with a full knowledge 
of its danger in the first instance, & must be taken 
to waive his right to call upon the employer to do 
what is necessary for his protection, or in the 
alternative to quit the service. If he continues 
to take the benefit of the employment, he must 
take it subject to its disadvantages. He cannot 
put on the employer terms to which he has now 
full notice that the employer never intended to 
bind himself. It is competent to an employer, 
at least so far as civil consequences are concerned, 
to invite persons to work for him under circum- 
stances of danger caused or aggravated by want 
of due precautions on the part of the employer. 
If a man chooses to accept the employment, or to 
continue in it with a knowledge of the danger, he 
must abide the consequences, so far <is any claim 
to compensation against the employer is concerned. 
Morally speaking, those who employ men on 
dangerous work without doing all in their power 
to obviate the danger are highly reprehensible, 
as I certainly think the co. were in the present 
instance. The workman who depends on his 
employment for the bread of himself & his family 
is thus tempted to incur risks to which, as a matt>er 
of humanity, he ought not to be exposed. Hut 
looking at the matter in a legal point of view, if a 
man for the sake of the employment, takes it or 
continues in it with a knowledge of its risks, he 
must trust to himself to keep clear of injury 
(COCKUUIIN, O.J.). — ^WoODI.EY V. METROPOLITAN 

District Hy. Co. (1877), 2 Ex. D. 384 ; 40 L. J. 
Q. H. 521 ; 30 L. T. 419 ; 42 J. P. 181, 0. A. 
Annoiaiions: — Coiisd. Thomad v. Uuartermaitio (1887), 18 
Q. B. D. 085. Apld. Yarmouth v. Franco (1887), li) 
Q. B. D. 647. Diatd. TlirudHoll v. Iland^'Bide (1888), 20 
(J. B. 1). 359. Consd. Membery v. (i. W. Uy. U889), 14 
App. Oas. 179. Reid* Charles v. Taylor, Walker (1878), 
38 L. T. 773. 

1639. .] — Smith v. Baker & 

Sons, No. 1657, post, 

1640. Application of rule to domestic establish- 
ments.] — SOUTHCOTE V. Stanj.ey, No. 1702, post. 

1641. Not risks foreign to employment. 1 — 

Bartonshill Coal Co. v. McGuire, No. 972, 
ante. 

1642. Risk of bite from dog.] — Pltf. was 

employed by deft, as a dressmaker. It was no 
pait of her duty to go down into the kitchen, but 
on one occasion she went tlicre, at the request of 
deft, to fetch something up. As she was leaving 
the kitchen a savage dog, which was generally 
tied up, rushed from under the table and bit her 
leg. Pltf. was aware that a dog of this kind was 
kept on the premises. The county ct. judge at 


the trial nonsuited pltf., on the ground that as 
pltf. was a servant, & knew the disposition of 
the dog, no action was maintainable : — Held : the 
nonsuit was wrong, inasmuch as the risk was not 
incidental to the service, & there was evidence to 
go to the jury of the liability of deft, for the in- 
jury sustained by pltf. — Mansfield v. Baddeley 
(1870), 34 L. T. 090 ; 40 J. P. 040, D. C. 

1643. Not breach of statutory duty.] — Jones v. 
Canadian Pacific By. Co., No. 1818, post. 

1644. Whether particular risk undertaken by 
servant — Question of fact.] — Williams v. Bir- 
mingham Battery & Metal Co., No. 1590, ante. 

1645. .] — Baker v. James, No, 1681, 

post. 

B. Negligence of Fellow Servants. 

See Sub-sect. 5, 0. (c), post. 


Sub-sect. 3. — When Action Lies against 
Master. 

A. In General. 

1646. Whether barred by election to accept com- 
pensation under Workmen’s Compensation Acts — 
Infant apprentice.] — ^An apprentice who was an 
infant, met with an accident in tlie course of his 
employment, & he agreed with his employers to 
accept a weekly payment amounting to half his 
wages in compensation, & signed a receipt, which 
stated that he elected to accept tliis sum under 
Worlmien’s^ Compensation Act, 1897 (c. 37), in 
full satisfaction & discharge of all claims for 
compensation. Subsequently he brought an 
action against his employers at common law for 
damages in respect of the same injuries, based on 
their negligence in not having fenced the machine 
plane : — Held : the Act by including an apprentice 
in the general word “workman” did not alter 
the law applicable to contracts made by infants, 
it not being for the infant’s benefit to accept 
compensation under Workmen’s C3ompensation 
Act, 1897 (c. 37), bis election to accept same did 
not bind him, & his claim under the Act was 
therefore no bar to his common law right to sue. 
— Stephens v. Dudbridoe Ironworks Co., 
11904] 2 K. B. 225 ; 73 L. J. K. B. 739 ; 90 L. T. 
838 ; 68 J. P. 437 ; 52 W. B. 044 ; 20 T. L. B. 
492; 48 Sol. Jo. 474 ; 0 W. C. C. 48, C. A. 
Annoloivm: — ^Distd. Cribb v. Kyrioch (No. 2), 11908] 2 
K D 551. 

,] — See, further, PaH XIV., Sect. 25, post. 


16441. Whether paHieviar risk under- 
taken by servant-- Question of fact .] — 
Skoropata V. Yukon Gold Co. 
(Y. T.) (1910), 16 W. L. R. 178.— CAN. 

1644 fi. .]— Tario V. West 

Canadian Collirrtes, Ltd. (1914), 29 
W. L. R. 167 ; 20 1). L. R. 761.— CAN. 

1644 ill. . ] — ^Wboro there are 

additloDal risks to cmnloyniont created 
by the employer’s fault, & an accident 
happens to tlio workman. It is a 

a uestion of fact to bo determined on 
10 evidODoo whether the workman 
either expressly or by implication has 
voluntarily agreed to relievo his 
employer of the consequences of those 
& if he has not the employer 
bo liable. — ^Wallace v. Culter 
Bapkr MiLliS Co. (1892), 19 R. (Ct. 
of Seas.) 915 ; 29 JSc. L. R. 784.— SCOT. 

^,1; Knowledge of risk.] — 

It is not a sufficient defence to show 
that a person injured had jknowledge 
or the risks of his employment ; there 
uust be such knowledge shown as, in 
the oiroumstanocB, leaves no doubt 
bhat the risk was voluntarily incurred. 


& this must be found as a fact. — 
McDouoall V. Montreal Park & 
Island Ry. Co., 25 C. L. T. 98. — 

CAN. 

a. ^.] — A. workman 

who in pursuance of his orders operate? 
a machine which is unguarded, & who 
knows that in so doing he is incurring 
a risk, is not guilty of such negligence 
as would absolve his employer from 
liability unless it can be found as a fact 
that the workman has agreed to under- 
take the risk involved.— F ornkll e. 
Nelson & Foster (1916), 34 W. L. R. 
658 ; 10 W. W. R. 650 ; 20 Man. L. R. 
308.— CAN. 

b. .] — McGee v. 

F/QLINTOn Iron Co. (1883), 10 R. 
(Ct. of Boss.) 955 ; 20 Sc. L. R. 649.— 

SCOT. 

0 . Appredatiim of risk.]— 

Valci fj. Small (1913), 24 O. W. R. 
529; 4 O. W. N. 1238 ; 11 D. L. R. 
433.— CAN. 

d. Expectation of removal of 

risk.]— M ulcahy v. Edmonton, Dun- 


veoan & British Columbia. Hy. Co. 
(Alta.), [19201 2 W. W. R. 583 ; 53 
1). L. R. 77 ; 15 Alta. L. R. 464.— 
CAN. 


e. liisUs from work mdsidx his 
employment — Act under orders of 
suverior.y—A workman ordered by an 
overseer to do what is clearly beyond 
the limits of the work for which ne is 
engaged. & thereby expose himself 
to danger, obeys at his own risk. — 
Sutherland v. Monkland Uy. Co. 
(1857). 19 Dunl. (Ct. of Sees.) 1004 ; 
29 Sc. Jur. 475.— SCOT. 


PART Xlll. SECT. 1, SUB-SECT. 8.— A 

f. Whether barred by ether eta* 
tutory remedy — Employers* lAabUUy 
Act, 1882.]— Employers’ Liability Act, 
1 882, docs not take away the common 
law remedy of a workman to recover 
damages for injuries suffered through 
a breach of duty on the part of the 
employer. — ^Wellington & Mana- 
WATU Ri. Co., Ltd. v. McLeod (1900), 
19 N. Z. L. R. 257.— N.Z. 
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Master and Servant. 


Seet.l. — At common law: Sub-sect. 3, B., C. & 
(a).J 

B. Grounds of Action, 


1647. Breach of duty*] — (1) Declaration in case 
stated that pltf . was a servant of deft, in bis trade 
of a butcher ; that deft, had desired & directed 
pltf., so being his servant, to go with & take certain 
goods of the deft, in a cert^ van of deft, then 
used by him, & conducted by another of his 
servants, in carrying goods for hire upon a certain 
journey ; that pltf., in pursuance of such desire 

6 direction, accordingly commenced & was pro- 
ceeding, & being carried & conveyed by the van, 
with the goods ; & it became deft.’s duty to use 
proper cai’e that the van should be in a proper state 
of repair, & should not be overloaded, & that pltf. 
should be safely & securely carried thereby ; 
nevertheless that deft, did not use proper care that 
the van should not be overloaded, or that pltf. 
should be safely securely carried ; in conse- 
quence of the neglect of which duties, the van gave 
way & broke down, & pltf. was thrown to the 
ground, A; his thigh fractured : — Held : it was 
sufficiently to be collected from the declaration 
that deft, directed pltf. to go in the van, but, 
even in that case, the action was not maintainable. 

(2) The servant is not bound to risk his safety 
in the service of the master & may, if he think 
lit, decline any service in which he reasonably 
apprehends injury to himself (Lord Abingeu, 
C.B.). 

(3) The mere relation of master A servant 
never can imply an obligation on the pc rt of the 
master to take more care of the servant than he 
may reasonably be expected to do of liimself. 

The master is, no doubt, bound to provide for 
the safety of his servant in the course of his 
enmloyment (Lord Abinger, O.B.). — Prikstley 
V, Fowler (1837), 3 M. & W. 1 ; Murp. & U. 306 ; 

7 L. J. Ex. 42 ; 1 Jur. 987 ; 1 50 E. li. 1030. 


AnnoialioM :—A8 to (1 ) Apld. Couch v. Steel (1854), 3 B. & B. 
402. Befd. Brown v. Mallett (1848), 5 C. B. 599 ; Soymonr 
V, Maddox (1851), 16 L. T. O. S. 387 ; Metcalfe v. Hether- 
ington (1855), 11 Bxch. 257 ; Riley v. Baxendale (1861), 
6H. & N. 445. As to (2) Atfd. Hutchinson v. York, 
Newcastle & Berwick Ry. (1850), 5 Bxcli. 343 ; Wigmore 
V. Jay (1850), 5 Bxch. 354 ; Southcote v. Stanley (1856), 1 
H. Sc N. 247 ; Searle v. Lindsay (1861), 11 C. B. N. S. 
429. Distd. Clarke v. Holmes (1862), 7 H. & N. 037. 
Apld. Waller e. S. B. Ry. (1863), 2 H. & C. 102 ; Tunuey v. 
md. Ry. (1866), L. R. 1 C. P. 291. Oonsd. Fowler v. 
Look (1872), L. R. 7 C. P. 272. Apld. Lovell v, Howell 
(1876), 1 C. P. D. 161 ; Rourke e. White Moss Colliery 
Co. (1877), 46 L. J. Q. B, 283 ; Hedley v. iUnknov S.S. 


A. C. 77 ; Hoasmor v. lUckfords (1920), 36 T. L. R. 818. 
Befd. Wlggett V. Fox (1866), 11 Exch. 832 ; Vosc v, L. & Y. 
Ry. (1858), 2 H. & N. 728 ; Lovegrovo v. L. B. & S. C. Ry., 
Gallagher v. Piper (1864), 10 C. B. N. S. 669 ; Morgan v, 
Valo of Neath Ry. (1865), 14 W. R. 144 ; Tumor v. G. K. 
Ry. (1876), 33 L. T. 431 ; Swolnson v, N. B. Ry. (1878), 
3 Bx. D. 341 ; Murphy v. Wilson (1883), 52 L, J. Q. B. 
624 ; Thomas v. Quartermalue (1887), 18 Q. B. D. 685 : 
JohMony. Lindsay, (1891] A. C. 371; The Petrel, [1893J 
P. 320 ; Marley r. (Isborn (1894), 10 T. L. R. 388 ; Young 
V. Hoffmann Manufacturing Co., [1907] 2 K. B. 646 ; 
Lew e. Dunkorley, [1911] A. C. 6 ; Watkins e. Naval 
^mcry Co. (1912), 107 L. T. 321. As to (3) Coiud. 
Mollors r. Shaw (1861), 1 B. & S. 437 ; Hoey e. Dublin Sc 
Belfast Ry. (1870), 18 W. H. 930 ; Woodley «. Mot. 
Dist. Ry. (1877), 2 fex. D. 384 ; Baker tj. James, [1021] 2 
V- beach (1857), 26 L J. Ex. 
321 ; Scott e. Maiichostur Corpn. (1857), 26 L. J. Bx. 132 ; 


Bartonshill Coal Co. v, MoGulre (1858L 81 L. T. O. S. 
858; Barton.hm(^>Oo. 81 L. T. 0,8. 


e. De Trafford (No. 2). [19181 2 K. B. 623. OeneraUy, 
Befd. Bland v. Ross, The Julia (1861). 14 Moo. P. C. C. 
210. Mentd. Bamford v. Tnmley (1862), 3 B. &; S. 62. 
1648* .] — Sbymoub V, Maddox, No. 1628, 


ante, 

1649. .] — ^Wilson v, Mbbry, No. 1747, posL 

1660. .1 — ^Membbby V. Grbat Wbstbrn 

By. Co., No. i666, ante, 

1651. .] — WiLTJAMS V, Birmingham Bat- 

tery A Metal Co., No. 1590, ante, 

What amounts to.] — See Sub-sect. 1, ante, 

1652. Personal negligence of master.] — Dynen 
V, Leach, No. 1G08, anJte, 

1653. .] — Ormond v, Holland, No. 1800, 

post, 

1654. .] — Thomas v, Quabtermaine, No. 

1976, post. 

1656. .] — ^Butlkr V, Bibnbaum, No. 1610, 

ante, 

1656. .] — Smitiiwuitb v, Moore & Sons, 

Ltd. (1898), 14 T. L. B. 461. 

1657. Negligent system of work.] — ^When a 
workman engaged in an employment not in itself 
dangerous is exposed to danger arising from an 
operation in another department over which he 
has no control, the danger being created or 
enhanced by the negligence of the employer, the 
mere fact that he undertakes or continues m such 
employment with full knowledge & understanding 
of the danger is not conclusive to show that he 
has undert^en the risk so as to make the maxim 
“ Volenti non fit injuria ** applicable in case of 
injury. The question whether he has so under- 
taken the risk is one of fact & not of law, & this 
is BO both at common law & in cases arising under 
Employers Liability Act, 1880 (c. 42). 

Pltf. was employed by railway contractors to 
drill holes in a rock cutting near a crane worked 
by men in the employ of the contractors. The 
crane lifted stones &; at times swung them over 
pltf.* head without warning. Pltf was fully 
aware of the danger to which he was exposed by 
thus working near the crane without any warning 
being given, & had been thus employed for months. 
A stone having fallen from the crane & injured 
pltf., he sued his employers in the county ct. under 
Employers* Liability Act, 1880 (c. 42). The jury 
found (a) that the machinery for lifting the stone, 
taken as a whole, was not reasonably lit for the 
pui^oso for which it was applied ; (b) that the 
omission to supply special means of warning was a 
defect in the ways, works, machinery & plant ; 
(c) that the employers, or some person engaged by 
tliem to look after the condition of the worlu, etc., 
were guilty of negligence in not remedying the 
defect ; {d) that pltf. was not guilty of contribu- 
tory negligence ; (e) that he did not voluntarily 
undertake a risky employment with a knowledge 
of its risks ; & returned a verdict for pltf. for 
damages. Application having been znade to 
enter judgment for defts. on i£e ground that tho 
case ought not to have gone to the jury, pltf. 
having admitted that he knew of the risk & 
voluntarily incurred it: — Held: (1) the mere 


PART XIII. SECT. 1, SUB-SECT. 8.— B. 

g. PeraoT^ negligence — Allottmcni 
of vneuitable work — liy felloiv sernanL] 
— Where a conipoteiit i^rnoii engaged 
to carry out a certain duty employs 
another, unfitted by reason of strength 
or otherwise, to perform such duty, & 
an accident occurs, through the defect 
of such latter person, there ia evidence 
of direct personal negligenco on tho 


ordinal employer’s part. — V allrndeb 
V. ViOTOBIAN R^WATB GOBfBS. (1896), 
22 V. L. R. 141.--AUS. 

h- By master ,] — ^When 

a master orders a labourer to do a piece 
of work, out of the line of his ordinary 
employment, which could with safety 
be done only by a skilled workman, the 
la responsible should any 
accident happen to the workman.—' 


Robkrtbon V, Bbown (1876), 3 R. 
(a. of Sees.) 652 ; 13 Sc. L. R. 436.— 
SCOT. 

1667 i. Negligent system of work ,] — 
Daynes V , BsmsH Columbia 
Blbotrio Ry. Co., Ltd. Liabiuty 
(1912), 17 B. C. R. 498; 49 S. C. R. 
678.— CAN. 

1667 ii. .] — Thomsons. Baiiu> Sc 


Part XIII.— LtABiLixy of Master 


fact that pltf. undertook & continued in the 
employment with full knowledge & understanding 
of the danger arising from the systematic neglect 
to give warning £d not preclude him from 
recovering ; the evidence woidd justify a finding 
that pltf. did not volimtarily undertake the risk 
of injury, the maxim “ Volenti non fit injuria ** 
did not aijply. 

The principle embodied in the maxim has 
sometimes been stated thus : A person who is 
engaged to perform a dangerous operation takes 
ux>on himself the risks incident thereto. To the 
proposition thus stated that is no difficulty in 
giving an assent, provided that what is meant by 
engaging to perform a dangerous operation, 
by the risks incident thereto^ be pi*operly defined. 
, . . Where a person undertakes to do work which 
is intrinsically dangerous, notwithstanding that 
reasonable care has been taken to render it as 
little dangerous as possible, he no doubt volimtarily 
subjects himself to the risks inevitably 

accompanying it (Lord HerscheUj). 

(2) A negligent system or a negligent mode of 
using perfectly sound machineiy may make the 
employer liable quite apart from Employers* 
Liability Act, 1880 (c. 42) (Lord Halsbury, C.). 
— Smith v, Bakkr & Sons, [1891] A. C. 326; 
(50 L. J. Q. B. (583 ; (56 L. T. 467 ; 65 J. P. 060 ; 
40 W. R. 392 ; 7 T. L. R. 679, H. L. 

Annalalioms: — As to (1) Folld. Gro(»nhalgh Cwmaman 
Coal Co. (1891), 8 T. L. K. 31. Apld. WilllaznB v. Birminx- 
ham Battery & Metal Co., [1899] 2 (J. B. 338. Consd. 
Smorkinicli v. Newport Corpu. (1912), 76 J. P. 454. Apld. 
Norman v. G. W. Ry., 11914] 2 K. B. 153. Comd. 
Canadian Pacific Hy. v. Fr^ohette, 11915] A. O. 871 ; 
Baker «. James. (1921 ] 2 K. B. 674. Befd. Wild v. Way- 
good (1892), 66 L. T, 309 ; Pyner t>. Bullard. King (1897), 
14 T. h. R, 67. As to (2) Apld. Stanton v. Sorutton 
(1893), 62 L. J. Q. B. 405. Consd. Lloyd v, WooUand 
(1902), 19 T. L. R. 32. Apld. Monogliau v. Rhodes, 
[1920] 1 K. B. 487. Consd. Nimmo v. Connell, [1924] 
A. C. 594. Refd. Thomas v. Great Western CJolliery Co. 
(1894), 10 T. L. R. 244 ; Colo v. Do Traflord (No. 2), [1918] 
2 K. B. 523: Abbott v. Isham (1920), 90 L. J. K. B. 309. 
OcncrallVf nentd. Brannlgan v. Robinson, [1892] 1 Q. B. 
344 ; Willetts v. Watt (1892), 61 L. J . Q. B. 640 ; Ultaen v. 
Nlool (1893), 63 L. J . (J. B. 289 ; Neptune Steam Navigation 
Co. v. Solater 8c Proctor, The Delano (1894), 71 L. T. 544 ; 
3i. & N. W. Ry. V. Donellan, Same v. Billington (1898), 78 
L. T. 575 ; Wohlgemuthoo. Coste, [1899] 1 Q. B. 601 ; Dartow 
V. Singleton (1901), '80 L. T. 529,'n. ; Darlowu. Shuttleworth, 
[1902] 1 K. B. 721 ; Stephen v. International Sleeping 
Cor Co. (1903), 47 Sol. Jo. 692 ; Nathan v. Rouse (1904), 2 
L. G. R. 1304 ; Base v. Jjondon General Omnibus Co. 
(1907), 23 T. L, R. 616 ; Barry r. Mliitum, [1913] A. C. 
584 ; Taylor v. National Amalgamated Apprvd. Soc., 
[1914] 2 K. B. 352 ; Sales Agency v. Klite Theatres J 191 7] 
2 K. B. 164: Gonsky v. Durroll, [1918] 2 K. B. 71; 
Smith V, G. W. Ry. (1920), 37 T. L. R. 117 ; Klmpson t7. 
Markham, [1921] 2 K. B. 157 : Moriarty v. Regent’s 
Garage Co., [1921] 2 K. B. 766 ; Waller v. Thomas, [1921] 
1 K. B. 641 ; Nelson Munloch v. Wood (1922), 126 L. T. 
745 ; Ward v, Sneiman (1925), 133 L. T. 560. 

•] — See , generally , Negligence. 

C. Injury must occur hi Course of Employment, 
1668 . General rule.] — Priestley v. Fowler, 
No. 1647, anie. 
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1669 . .] — Kilby v, Baxbndalb, No. 1593, 

ante. 

1660 . Servant leaving work for own purposes.] — 

Brydon V. Stewart, No. 1683, ante. 

1661 . Without lawful excuse.] — A master is 

liable for accidents occasioned by his neglect 
towards those whom he employs, while they are 
engaged in his employment, but great latitude 
must be given to the phrase “ engaged in his 
employment,** eundo morando et redeundo ; & it 
makes not the slightest difference, that at the 
time of^ the accident the servant was leaving his 
work without lawful excuse or proper cause. 

A., a miner employed to work in the mine of 
B. went down as usual to his day’s work, but lie 
& the other miners, after working a short time, 
held a meeting amongst themselves to discuss 
ceitain supposed grievances, & they resolved 
before working further, to come up from the pit 
at twelve o’clock, the usual hour for their conmg 
up being five o’clock & go in a body to represent 
their grievance to 13. *s manager. While so coming 
up A. was killed by a stone which fell from the 
top of the shaft, the jilanking there being in an 
unsafe state. A.’s representatives brought an 
.action of damages against B., & the judge told the 
jury that B. was not responsible for the accident, 
if A. was at the time leaving his work without 
proper cause & for a i>urpose of his own. The jury 
found that A. was leaving his work without proper 
cause, but that he was killed owing to the unsafe 
state of the planking at the mouth of the pit : — 
Held : the ruling of the judge was wrong, whether 
A. had just cause for leaving his work or not, & 
was coming up for a purjiosc of Ids own, still B. 
was responsible, being bound to take A. up just 
as safely as he let liirii down.- -Marshall v, 
Stewart (1855), 25 L. T. O. S. 58 ; 19 J. 1\ 259, 
H. L. 

D. Accidents caused hy Defective Plant, etc. 

(a) In General. 

1662 . Whether knowledge of master material.] — 

Declaration stated that defts. were owners of a 
coal mine, & pltf. was employed by defts. as a 
collier in the mine, & in the course of his employ- 
ment it was necessary for him to dcs'.'.end & ascend 
through a shaft constructed by defts. ; that by 
the negligence of defts. the shaft was constructed 
unsafely, & was, by reason of not being sufficiently 
lined or cased, in an unsafe condition, wldch defts. 
well knew ; & by reason of the i)i‘emises, ^ also 
by reason, os defts. well knew, of no sufficient or 
proper apparatus having been provided by defts. 
to iirotect pltf. from injuries arising from the 
unsafe state of the sliaft, a stone fell from the side 
of the shaft on the liead of pltf., &; he was 
dangci'ously wounded. Pica, not guilty. At 
the trial it was proved that S,, one of the two 
defts., was manager of the mine, &; that it was 


Go. (1903). 6 F. (Ct. of Sees.) 142 ; 41 
He. L. R. 162 ; 11 S. L. T. 510.— SCOT. 

k. Constructive negligence of mas- 
ter .] — Ncgllgenoe on the part of a 
inana^er or foreman 1 b not oonstructivo 
iieerligeuoo on the part of the master. 
Actual personal neffligenoe of Uio 
master must be established, as a fore- 
man is but a fellow servant, though 
It may be of a higher grade. — Rudd v. 
Brll (1887), 13 O. R. 47.— CAN. 
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1658 i. General ’rule.] — K nox v. 
Strphkns (1870), 1 V. R. (Law) I02.— 
AUS. 

165811. .] — Kino v. Nuutukrn 

Navigation Co. (1912), 22 O. W. R. 


697 ; 3 O. W. N. 1,538 ; 27 O. L. R. 
79; 6 D. L. R. 69.— CAN. 

1658 ill. .] — Gordon tj-Canadian 

Northern Ry. Co. (1912), 20 W. L. R. 
705 ; 2 W, W. R. 114 ; 6 Sask. L. R. 
169 ; 2 D. L. R. 183.— CAN. 

1658 iv. . ] — ^A master is not liable 

where the workman was not acting 
within the scope of his employment at 
the time he was injured. — B erge v. 
Maokenzus, Mann 8c Co. (1914), 30 
W. L. R. 231 ; 7 W. W. R. 866 ; 20 
U. L. R. 1.— CAN. 

1658 V. ^.J — Bilton V . Mackenzie 

(1914), 25 O. W. R. 714 ; 5 O. W. N. 
818 ; 31 O. L. R. 585 ; 19 D. L. U. 
633 ; 6 O. W. N. 572.— CAN. 

1658 Vi. .] — Gallaouku v . 


Burrell & Son (1883), HR. (Gt. of 
Hess.) 63 ; 21 So. L. K. 38.— SCOT. 

PART Xlll. SECT. 1, SUB-SECT. 3.— 
D. (a). 

1662 1. Whether knowledge of insist cr 
nuderial .] — Jarvis v. May (1876), 26 
O. P. 523.— CAN. 

1662 11. .] — ^Whero a master has 

such a porsonal* supervision of work 
on which a servant Is engaged, so that 
he knows, or ought to know, of the 
condition of the iiiaierlalH employed 
in the work, he is liable for Injuries 
resulting to the servant from the 
matoriuTs being defective, even though 
he has employed a competent foreman, 
unless the servant, by the exercise of 
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Sect. 1 . — At common law: Sub-secL 3, D. (a).] 


worked under his personal superintendence ; &• 
that pltf . was not aware of the state of the shaft. 
The jury found that defts. were guilty of personal 
negligepce. On motion to enter a non-suit : — 
Held : (1 ) on this finding of the jury S. was liable, 
& therefore the other deft, was liable also ; (2) the 
declaration must be taken to allege personal 
knowledge in defts. of the state of the shaft, & 
therefore the action was maintainable. — Mellorh 
17. Shaw (1801), 1 B. & 8. 437 ; 30 L. J. Q. B. 333 ; 
26 J. P.800; 7 Jur. N. 8. 845 ; 9 W. 11. 748 ; 121 
E. R. 778. 


Annotalions : — As to (1 ) Refd. Dav loe v. Knflrland & Curtin 
(1864), 33 L. J. Q. B. 321 ; Lovegrove t. L. B. & S. C. By., 
Gallagher v. Piper (1864), 16 C. B. N. S. 669 : Abbott v. 
iBham (1920), 90 L. J. K. B. 309. As to (2) Refd. aarke 
V. Holmes (1862), 7 H. &: N. 937 ; Brown v. Accrington 
a)tton Co. (1865), 3 H. & C; 611 ; WatJlng i>. Oastlor 
(1871), L. K. 6 Excii. 73 ,* Williams v. Birmlngliam Battery 
& Hotal Co., [1899] 2 Q. B. 338. OmeraUt/iBeU. Britton 
V. Groat Western Cotton Co. (1872), L. B. 7 Excii. 130. 


1663. .] — Ogden v. Rummens, No. 1690, 

post. 

1664. .] — Peltham V. England, No. 1769, 

post. 

1665. .] — In an action for negligence 

brought by a servant against his master for 
personal injury resulting from the unsafe si>ate of 
the premises upon whicli the servant was employed, 
the statement of claim must allege not only that 
the master knew, but that the servant was ignorant 
of, the danger. - Ojuffitiis v, London & 8t. 
Katharine Docks C'o. (1884), 13 Q. B. D. 259 : 
53 L. J. Q. B. 504 ; 51 L. T. 533 ; 49 J. P. 100 ; 
33 W. R. 35, (?. A. 

AnmAaiions Thom«ia v. Quartonnaino (1887), 18 

(). B. J). 685 ; Yarmouth v. France (1887), 19 Q. B. D. 

647 ; Wllliarrifl v. BJniilnghain Battery & Metal Co., 

11899] 2 a B. 338 ; Lloyd v. Woolland (1902), 87 L. T. 

73 : Abbot^tv. Ishum (1020), 00 L. J. K. B. 309 ; Monaghan 

V. nhodoH, 11920] 1 K. B. 487. Dbtd. Baker v. James, 

1 1921] 2 K. B. 674. Refd. Sayer v. Hatton (1885), 1 Cab. 

& El. 492 : Groves v. Fuller (1888), 4 T. L. K. 474. 

1666. .] — Droves v. Fuller (1888), 4 

T. L. R. 474, 1). C. 

1667. .] — It is perfectly clear that the 

master was bound to supply lit & proper machinery, 
& to supply competent persons to superintend it, 
& equally in a case where it mighti be machinery 
was not used at all, he was responsible for the 
system under which the business was conducted, 
if that system itself involved danger, & he was the 
author of, or was responsible for the system. How 
far does, that apply to the present case ? There 
is no evidence, as regards tliis machine, that the 
master was aware of any danger at all, & the 
particular danger which it was suggested he was 
aware of was not anything in the machine itself, 
the only defect being the oiling of the floor of the 
lift, & as to that, I fail to find any evidence that the 
ma.ster knew anything about it (Collins, M.R.). 
— Lloyd v. Woou.and Brothers (1902), 19 
T. L. R. 32, C. A. 

Annoiafimt Refd. Baker v. James, [1921] 2 K. B. 674. 

1668. .] — Cole v. De Trafpord (No. 2), 

No. 1621, antv. 


1039. When defect ought to have been dis- 

covered.]— -Webb V. Rennie, No. 1636, ante. 

1070. .]— Murphy v. Phillips, No. 


1619, a7ite. 

1671. — 

ante. 

1672. — 

pout. 


— ,] — Marney V. Scott, No. 1620, 

— ,] — ^Baker V. James, No. 1681, 

1(573. What constitutes knowledge of master — 
Not knowledge of general foreman.]-;-Pltf., a 

labourer in the employ of defts., builders in a large 
way of business, being engaged in raising a 
scafTolding, found that there was an insufficient 
supply of flat boards for the purpose. He com- 
plained to the foreman of the scaffolders & also 
defts.* general manager or foreman. In conse- 
quence of the absence of flat boards pltf. was 
obliged to stand on a round putlog & his foot 
slipping he fell & was much hurt. Having brought 
an action against defts., the jury found that there 
had been no negligence on pltf.’s part, & that the 
scaffold was insecure & insufficient to the know- 
ledge not of defts., but of the general foreman & 
the foreman of the scaffolders : — Held : such 
labourer & foreman were fellow servants, & con- 
sequently no action was maintainable against the 
builders for the injury the labourer sustained frorii 
the fall, without negligence on their part in 
ai)pointiDg the foreman ; & notice to the general 
manager of the insufficiency of the materials for the 
construction of the scaffolding was not in con- 
templation of law notice to defts. so as to render 
them liable for an injury sustained by pltf. in 
consequence of the insufficiency of such materials. 
— Lovegrove v. London, Brighton & South 
Coast Ry. Co., Oallagiier v. Piper (1864), 16 
C. B. N. S. 660 ; 4 New Rep. 291 ; 33 L. J. C. P. 
329 ; 10 L. T. 718 ; 10 Jur. N. S. 879 ; 12 W. R. 
988 ; 143 E. R. 1289. 

A7inot(aium Murphy v. Smith (1865), 19 C. B. 

N. S. 361. Folld. Fcltham v. England (1866), L. II. J 
Q. B. 33, Consd. Wilson v. Merry (1868), L. K. 1 & 

Div. 326. Refd. Hall v. Johnson (1865), 3 H. & C-. 689 ; 
Applebeo v. Percy (1874), L. H. 9 U. P. 647 ; Allen y. 
New Gas Co. (1876), 1 Ex. D. 251; Crlbb v. Kynoch, 
[1907] 2 K. B. 548. 

1674. Whether Ignorance of servant material.] — 

Williams v. Clough, No. 1688, post. 

1675. .] — Declaration by the administratrix 

of CJ., that defts. were owners of a factory & 
machine, & (x. was employed by them to work 
therein, & in the course of his employment it was 
necessary for him to enter the machine to clean it ; 
that by the negligence of defts. it was unsafely 
constructed & in a defective condition, & was, by 
reason of not being sufficiently guarded, unfit to 
be used & entered, as defts. well knew ; & by 
reason of the premises, & also by reason, as defts. 
well knew, of no sufficient apparatus having been 
provided by them to protect G., it was suddenly 
put in motion whilst he was at work in the machine, 
& he thereby sustained injuries from which he 
afterwards died ; — Held : the declaration suffi- 
ciently showed that the machine was set in 
motion by defts.’ negligence, & it therefore dis- ^ 
closed a cause of action, although there was no 


roasonable & ordinary care, could have 
Been the defect. — Wood v. Pittpikld 
(1887), 26 N. B. U. 210.— CAN. 

1662 ill. .]— Mc'lNTYitEi;. Holli- 

day (1909), 10 W. L. H. 658.— can. 

1662 Iv. .]--McEi\TEK t?. Grand 

Trunk Pacific Hr. Co., [1918] 2 
W. W. Ti. 253 ; 11 Sask. L. K. 145 ; 
40 D. L. li. 322.— CAN. 

1662 V. .] — Wriout fr. Dunlop 

& Co., Ltd. (1893), 20 R. (Ct. of tfesa.) 
363 ; 30 So. L. H. 417.— SCOT. 


1674 J. Whether iciwrvamx of servant 
ntateriai .] — ^A declaration against a 
master for negligently & improperly 
providing defective appliances for the 
use of the sorvemt, in consequence 
whereof ho was injured, need not allege 
servant’s ignorance of the defect. — 
Lake t. Drury (1893), 32 N. B. R. 82. 


1, Effect of knowtedge of servant.] — 
Where a servant knows, from his own 
inspection & experience, that a maohluo 


is dangerous, that it needs caution & 
firmness in operating, & the risks are 
open to his observation ; & his 

opportunities & means of Judging of 
the danger are at least as good as those 
of his employers, the latter are not 
liable. — R udd v. Bell (1887), 13 O. R. 
47.— CAN. 

m. .] — Miller v, Reid (1884), 

10 O. R. 419.— CAN. 

n. .] — M’Nkill V. Wallace 

Sc Co. (1853), 15 Dunl. (Ct. of Sess.) 
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allegation that G. was ignorant of the dangerous 
& defective character of the machine. Semf}le : 
defts. would, under the circumstances alleged, 
be liable, even if the machine had been set in 
motion l^astranger. — ^Watmngv. Oa8TLER(1871), 
L. B. 6 Exch. 73 ; 40 L. J. Ex. 43 ; 23 L. T. 815 ; 
19 W. B. 388. 

Annataticna : — Oonsd. Orlfflths v. London Sc St. Kaihartiio 

Docks Co. (1884). 18 Q. U. D. 250 ; Bakor v. Janies. [1921] 

2 K. B. 674. Reid. King v. O. W. Ry. (1871), 44 L. T. 

583. 

1676. .] — Griffiths v. London & St. 

Katharine Docks Co., No. 1666, ante. 

1677. .] — Baker v. James, No. 1681, post. 

1678. Effect of knowledge of servant — When 
complaint made to master — ^Promise to repair.] — 
Where a servant, knowing of a defect in machinery 
he has to work in his master’s employ, complains 
of it to him, but continues in the use of it, in the 
reasonable expectation of its being repaired, & 
an accident happens through its defective condi- 
tion, he is not precluded from recovering against 
his master for negligence. 

If knowledge may mean belief on sufficient 
grounds, as he< [pltf.] had his master’s assurance 
that the defect should be remedied, he might well 
be said to have had no knowledge at the time of 
the accident that the defect existed (Willes, .T.). 
— Holmes v. Worthington (1861), 2 P. & F. 533. 

1679. .] — CiARKE V. Holmes, 

No. 1588, ante. 

1680. .] — Abbott v. Isham, No. 1617, 

ante. 

1681. .] — (1) Pltf., a commercial 

traveller, was emjdoyed by defts., who were 
wholesale grocers. His duties were to travel 
round the district, sliow samples, take orders, 
& deliver goods, & for that purpose he was supplied 
by defts. with a motor car, the starting gear of 
wliich was defective. He complained of this on 
several occasions to defts., who admitted that it 
was defective but failed to remedy the defect. 
"While pltf. was upon one of his journeys the car 
stopped &, in trying to restart it, he was severely 
injured. In an action brought by pltf. to recover 
damages in respect of personal injury resulting 
from the negligence of defts. : — Held : pltf., 
notwithstanding his knowledge of the defect in 
the starting gear, had never undertaken or con- 
sented to take upon himself the risks arising from 
continuing to use the car, he had sustained the 
injury owing to the personal negligence of the 
defts., Sc that, not having been guilty of contri- 
butory negligence, he was entitled to recover. 

(2) Tlie question is ever one of fact, namely, 
whether pltf. has voluntarily undertaken & con- 
tracted to accept the risk for himself (McCardie, 


IN Case of Accident or Death. 206 

defect, causing hurt to his servant, not only where 
he knew but what he ought to have known of it. 
... I came to the conclusion upon the authorities 
that the first branch of the proposition in Griffiths 
V. London cfc 8t. Katharine Docks Co., No. 1665, 
ante, is not now law. A servant need not aver 
the actual knowledge of the danger or defect by 
his master. It suffices to allege that he knew or 
ought to have known (McCardie, J.). 

(4) I also think the second branch of the 
proposition in Griffiths v. London & Si. Katharine 
Docks Co., No. 1665, ante, is to bo treated as 
erroneous at the present day. It is, I feel, opposed 
to principle to say that because a servant knows of 
the defect he is therefore debarred from damages 
for injury through his master’s negligence 
(McCardie, J.). — Baker v. James, [1921] 2 K. B. 
674 ; 90 L. J. K. B. 1190 ; 126 L. T. 414 ; 37 
T. L. B. 591 ; 19 L. G. B. 551. 

1682. When danger obvious.] — ^I’ltf., a 

dock labourer in the employment of defts., a lirm 
of stevedores, was, with other servants of defts., 
working on the loading of a ship in a dock. During 
the loading defts.* servants so blocked up the iron 
liold ladders that they could not be used, & in 
consequence some of them obtained from the ship 
a rope ladder which was fastened at th(; top of the 
coamings of the hatch Sc swung loose some feet 
from the bottom of the hold. Pltf. was going up 
this ladder when it swung Sc caught his hand 
between the ladder Sc tlie coamings, & in trying 
to free himself ho fell to the bott<3m of the hold 
Sc was seriously injured. There was evidence that 
after the rope ladder had been supplied pltf. 
complained to defts.’ foreman that the ladder was 
unsafe. Sc that one of defts. himself came Sc saw 
the ladder in use Sc did not interfere. Pltf. based 
his claim (a) on the ground that defts. were guilty 
of statutory negligence under reg. 0 of l*ai’t II. 
of the Order of 1904, under Factory Sc Workshop 
Act, 1001 (c. 22) ; (6) on common law negligence. 
The judge held that the claim on gi’ound {a) failed, 
as the statutory duty was imposcjd by the regula- 
tion upon the shipowners, & not on defts. ; & 
also failed on ground (6) as defts. were not guilty 
of such negligence as to make them liable to 
pltf. On an appeal by pltf. on the second ground : 
— Held : when once it was ascertained that the 
original safe mode of access had gone, that another 
one of obvious danger had been substituted, & 
defts. had seen the obviously dangerous substitute 
Sc did not interfere, it followed that defts. were 
negligent. Sc were therefore responsible to pltf. 
for the accident. — Monaghan v. Rhodes (W. H.) 
Sc Son, 11920] 1 K. B. 487 ; 89 L. J. K. B. 379 ; 
122 L. T. 637. 


(3) A master may be liable for a danger or 


AnTMteUians : — Befd. Abbott v. leliani (1920), 90 L. J. K. B. 
309 ; Baker v. James, [1921] 2 E. B. 674. 

.] — See, generally. Sub-sect. 5, C., post. 


818 ; 25 Sc. Jur. 492 ; 2 Stuart, 241. — 
SCOT. 

o. When complmni made to 

fore!man.\ — Dran v. Ontario Cotton 
Mills Co. (1887), 14 O. R. 119.— CAN. 

^ P. .] — McMullen v. 

OOUGHLAN (1912), 22 W. L. R. 543 ; 
3 W. W. R, 158 ; 17 B. C. R. 491 ; 7 
D. L. R. 718.— CAN. 

, q. .] — M'Aulay u. 

Bkownltk (1860), 22 Dual. (Ct. of 
Seas.) 975 ; 32 Sc. Jur. 415.— SCOT. 

r. Expectation of repair.] 

M*Monaolb V. Baird & Co. (1881), 
9 R. (a. of Seas.) 364 ; 19 Sc. L. R. 
256.— SCOT. 

t Effect of ignorance of both 
master servant.] — Ross v. Cross 
(1889), 17 A R. 29.— CAN. 
a. Evidence of defect — Expert 


evidence.] — Badcook v. Fkkkman 

(1897), 21 A. R. 633.— CAN. 

b. J^esumption of cause of injury 
— Where plant defective.] — Wiiron v. 
Lincoln Paper MiLm Co. (1900), 4 
O. W. R. 521 ; 25 C. L. T. 14 ; 9 
O. L. R. 119.— CAN. 

0 . ,] — Walker v. 

Olben (1882), 9 R. (Ct. of Sees.) 910 ; 
19 Sc. L. R. 708.— SCOT. 

d. .] — Where the cauHo 

of an accident to a workman la not 
ascertained, the fact that it has taken 

8 loco will not raise a presumption that 
i was caused by a defect in the 
machinery or plant lor which the 
master was responsible. — ^MacFarlanr 
V. Thompson (1884), 12 R. (Ct. of 
Sess.) 232 : 22 So. L. R. 179.— SCOT. 

e. Whether negligence of fedow 


servant material .] — Where an employer 
falls to maintain its promises in a 
condition suitable for carrying on their 
works with reasonable safety, ho is 
liable for the injuries sustained by 
an employee, although the explosion 
causing the injuries may have been 
attributable to neglect of duty by 
fellow-workmen. — Grant v. Acadia 
Coal CO. (1901), 32 S. C. R. 427.— CAN. 

t. Workman in unauthor Iwd place.] 
— It is no defence to a party who uses 
insufflolont machinery, by which bodily 
injury is Inflicted upon another that 
the latter was at the time in a plaoe 
where ho had no right to be, & where 
if he had not hcM.ui, no injury would 
have been inflicted on him. — ^Wuitb- 
I.AW V. Moffat (1849), 12 Dunl. (Ct. 
of Seas.) 434.— SCOT. 
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Master and Servant^ 


Sect* 1, — At common late: Syb-sed. 3, D. (5) (c), 

E, <6; F,; atib-aeds. 4 5, A., B, <fe C. (n ).] 

(6) Defedive Condrudion. 

1683. Servant must prove employment of incom- 
petent persons.] — In order to render a master 
liable for an injury to his servant caused by the 
breaking of a machine belonging to the master, 
it is not sufficient to show that the machine was 
defectively constructed, but there niust also be 
evidence that the master employed incompetent 
persons to construct the machine. — Potts v. Pout 
Carlisle Dock & By. Co. (1860), 2 L. T. 283 ; 
8 W. B. 624. 

jinnUation Brown v. Accrington Co -operative 

Cotton Spimilng & Manufacturing Co. (1865), 13 L. T. 94. 
16 g 4 , Or personal Interference.] — A work- 

man cannot recover damages from his employera 
for injury sustained by him while at work in their 
mill, & i-esulting from the building having been 
originally negligently constructed, unless personal 
negligence be proved against his employere them- 
selves, or against some person acting by their orders, 
either in having given directions how the building 
should be constructed, or in having knowingly 
entrusted the execution of the work to an in- 
competent person. — Brown v, Accuington Cotton 
Spinning & MANurACTtmiNG Co., Ltd. (1865), 3 
H. & C. 511 ; 34 L. J. Ex. 208 ; 13 L. T. 94 ; 29 
J. P.744 ; 159E. B. 631. 

Annotationa : — Refd. GriffiiliH v. London & St. Kathorino*8 
Docks Co. (1884), 50 iL. T. 755 ; (Jolet>. Do Trafford (No. *2), 

I J9J8] 2 K. It. .'>23. Mentd. Smyly v. Glasgow & London- 
derry Steam Pac.ket Co. (1868). 16 W. 11. 483. 

1685. .] — Fkltham V. England, .■ 'o. 1759, 

'post, 

(c) Danger Concealed from Servant. 

1686. Master liable.] — W oodley v. Metro- 
politan DismiCT Ry. Co., No. 1638, ante, 

1687. Rotten scaffolding.] — Although a 

master is not in gen(^ral responsible for an injury 
to a servant from tlie negligence of a fellow s<irvant 
in the coui’se of their common employment, if 
the master intcrferc^s with one of his servjints in the 
cf)urse of his employment, & knowing that the 
rnatejuils to be used by him for the erection of 
scatTolding are unfit ft)r the purjiose & dangerous 
directs him to use them, & another servant thereby 
is injured, the master is resi^onsible. — B obejits 
V, Smith (1857), 2 If. N. 213 ; 26 L. J. Ex. 319 ; 
29 L. T. O. S. 167 ; 3 Jur. N. S. 469 ; 5 W. B. 
581 ; 157 E. B. 89, Ex. Ch. 

AnnotcUions : — Apld. Onnond v. Holland (1858), K. B. & E. 
102., Distd. Vose V. L. & Y. Ily. (1868), 27 L. J. Ex. 249. 
Expld. MeUors v. Shaw (1861), 1 B. A; S. 437. Refd. 
GrifflUis V. Gldlow (1858), 3 H. & N. 648 ; Williams v. 
Clough (1858), 3 II. & N. 258 ; Ashworth r. Stanwix & 
Wjviker (1801), 30 L. J. Q. B. 183; lUloy v. Baxondalo 
(1861), 30 L. J. Ex. 87 ; Lovegrove v. L. B. & 8. C. Jly., 
Gallagher v. Piper (1864), 10 C. B. N. S. 669 ; EowJer r. 
Lock (1SV2), L. It. 7 C. 1’. 272 ; Groves v. Fuller (1888), 
4 T. L. Jl. 474. 

1688. Defective ladder.] — Declaration that 

deft, w^ possessed of a granaiy & ladder leading 
up to it ; that the laclder was wholly unfit & 
unsafe for use ; that pltf. was a servant for 1111*6 of 
deft. ; that deft, knowing the premises, wrong- 
fully & deceitfully ordered pltf. to carry com up 
the ladder into tin* granary ; that pltf. believing 
the ladder to be iit for use, & not knowing tlie 
eontraiy, tlid can*y corn up the ladder to the 


granary, & by reason of the ladder being unsafe 
pltf. fell from it; — ffeld: the declaration was 
sufficient. Semhle : if pltf. had the moans of 
knowing that the ladder was unsafe it would have 
been a defence, but deft, should have pleaded it. — 
WiixiAMS V. Clough (1858), 3 H. & N. 268 ; 27 
L. J. Ex. 325 ; 31 L. T. O. S. 89 ; 157 E. B. 468. 
Annotatifma : — ^Dbtd. Baker v. James, [1921] 2 K. B. 674. 

Refd. Davies v. England Be Curtis (1864), 33 L. J. Q. B. 

321 ; Fowler v. L^ (1872), L. II. 7 C. P. 272 ; QrlfflthH 

V. London & St. Katliarino Docks Co. (1884), 13 Q. B. 1). 

259. 

1680. Unsafe mine shaft.] — M bllors v . 

Shaw, No 1662, ante, 

1690. Unsafe archway.] — In an action by 

the widow of a labouring man, who had been 
employed, with others, by deft., to shore up on 
arch, which had sunk, & was killed by its fidling 
upon him ; — Held : the question was not as to the 
original construction of the arch, but as to the 
knowledge of the danger at the time of the accident, 
& whether deft, had any better means of knowing 
of it than deceased ; & if not, then the jury should 
find for deft. 

If the contractor, whether or not he had any- 
thing to do with tlie foundations, knew of the 
danger, & knowing it, put a man who did not 
know of it upon the work of shoring up, the 
contractor would be responsible. But if he did 
not know of the danger, or if the man did not 
know of it, then he would not be liable (Buamwell, 
B.). — Ogden v , Bummens (1863), 3 E. & P. 751. 

1691. Diseased meat.] — The first count 

alleged that deft. E. was a contractor for the supply 
of beef to the BoyaJ Navy, & supplied beasts to bo 
slaughtered at one of the dockyards, at which 
deft. C. was the superintendent of E.’s business, 
& that it was defts.* duty to take care that healthy 
& soimd beasts were supplied & slaughtered ; yet 
defts. supplied & slaughtered certain diseased 
cattle, whereby pltf., who had been employed 
to cut up the carcasses of the cattle, was infected 
by the disease & suffered damage therefrom. The 
second count alleged that defts. by representing 
certain carcasses of beasts to be sound & healthy 
procured pltf. to cut them up, & the carcasses 
being diseased pltf. contracted the disease & was 
permanently injured. The third count alleged 
that defts. well knowing that certain carcasses 
were diseased & infectious, employed jiltf., who 
was ignorant of their being diseased, to cut them 
up, whei*eby pltf. became infected & was injured : 
— Held : the first & second counts did not disclose 
a cause of action, but the third did. — Davies v , 
England & Curtis (1864), 33 L. J. Q. B. 321 ; 10 
Jur. N. S. 1235. 

1692. Unsafe wall.] — M‘Manus v . Green- 

wood (1886), 2 T. L. B. 588, 0. A. 

E, Accidents caused by Negligence qf Fellow 
Servants, 

See Sub-sect. 5, C. (c), post, 

F, Accidents caused by Breach of Statutory Duties, 

Coal Mines Regulation Acts.] — See Mines. 

Factory Aots.] — See Factories, Vol. XXIV. i!* 
pp. 908-911. 

Merchant Shipping Act, 1894 (c. 60).] — See 

Shipping. 


PART XIII. SECT. 1. sub-sect. 3. - 
D. (b). 

1683 i. Servant must prove employ- 
ment of incompetent WiniDN 

t». BO'rSFOKD-jRNKS CO. (1902). *2*2 
C. L. T. 95.--CAN. 

168311. .]— Day t). Milks (1906), 

2 E. L. U. 254.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 3.— 
D. (0). 

H^er liable — Scaffolding — 
Not fit for its parpose .] — ^Michaud v. 
JiJWAras (Bask.), 11620] 8 W. W. 11. 
186 ; 53 D. L. R. 426.-^AN. 

^ h- Defective crane.'l — Wbiab 

12 R. (Ct. of Sess.) 
590 ; 22 Sc. L. R. 381. —SCOT. 


k. Vnseewred door,] — Thom- 

son V, Scott & Co. (1897), 25 R. (Ct. of 
SesB.) 64 : 35 Sc. L. R. 93.-HSCOT. 

PART XIII. SECT. 1, SUB-SECT. 8.— F. 

L Building Trades Proiecticfn Ad, 
1910.] — Hunt v. Webb (1913), 28 
O. L. R. 589 ; 4 O. W. N. 1226.— 
CAN. 
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Sub-sect. 4. — ^Against Whom Action Lies. 
1608. Partner — Act of negligence by one partner 
within scope of partnership business — ^Liability of 
other partner.] — Ashworth v. Stanwix, No. 1819, 
post. 

1694. .] — ^Mellobs V. Shaw, No. 

1662, ante. 

1695. Limited liability company.] — Kay v. 

British Westinghouse Electric & Manu- 
pactubing Co., Ltd. (1906), 49 Sol. Jo. 296, C. A. 

1696. Guardians of the poor.] — Tozeland v. 
West Ham Union, No. 1823, post. 

Husband.] — See Husband & Wife, Vol. XXVII., 
pp. 217, 218, No. 1891. 

Shipowner.] — See Shipping. 

Personal representative of master.] — See, 
generally, Executors, Vol. XXIV., pp. 646-648. 


Sub-sect. 5. — Defences to Action. 

A. Contributory Negligence. 

See Negligence. 

B. Volenti non fit injuria. 

See Negligence. 

C. Common Employment. 

(a) In General. 

1697. General rule — Common employment a 
good defence.] — (1) A master is not in general 
rtiSi)onsible to his servant for injury occasioned 
by the negligence of a fellow servant while acting 
in one common service, provided the master shall 
have taken due care not to expose his servant 
to unreasonable risks. But, in such a case, the 
master is not exempt from responsibility where 
the servant injured was not at the time of the 
injury acting in the service of the master. 

H., a servant of a railway co., in the discharge 
of his duty, was in a train under the guidance of 
others of their servants, & by the neglect of those 
servants, whilst they were engaged together in 
a common service, a collision took place, & H. was 
killed ; — Held : his administratrix could not 
maintain an action against the co., under Fatal 
Accidents Act, 1846 (c. 93). 

(2) A declaration under Fatal Accidents Act, 1846 
(c. 93), stated that H. was in the service of defts., 
& that, in tlie discharge of his duty as such servant, 
he became a passenger in a carriage of defts., 
drawn by a steam engine under the guidance of 
(lefts. ; that defts. were possessed of another steam 
(ingine, which then was drawing other carriages, 
under the guidance of defts., by their servants ; 


yet defts. conducted themselves so negligently in & 
about the guidance of the first-mentioned engine 
& carriage, & in & about the guidance of the other 
engine & carriages, that a collision took place, & 
H. was thereby killed. Plea, that the collision 
took place solely through the carelessness, negli- 
gence, etc., of the servants of defts. ; & that the 
engines & carriages were under the gui(lance of 
the servants- of defts., who were fit competent 
persons to have the guidance of the same ; & 
that the negligence was unauthorised by defts., 
& without their leave, licence or knowledge : — 
Held : no ground of action appeared on the face 
of the declaration, &, the pica did not amount to 
the general issue. 

(3) The principle upon which a master is in 
general liable to answer for accidents resulting 
from the negligence or unskilfulness of his servant, 
is, that the act of his servant is in truth his own 
act. ... If instead of driving the carriage with 
his own hands, he employs his servant to drive it, 
the servant is but an instrument set in motion 
by the master. It was the master’s will that the 
servant should drive ; & whatever the servant does 
in order to give effect to his master’s will may be 
treated by others as the act of the master : qul 
facit per alium, facit per se (Aldebson, B.). 

(4) Though a stranger may treat tlie act of the 
servant as the act of his master, y(it the servant 
himself, by whose negligence or want of skill the 
accident has occurred, cannot, & therefore he 
cannot defend liimself against the claim of a tliird 
person ; nor, if by his unskilfuhiess he is himself 
injured, can he claim damages from his master 
upon an allegation that his own negligence was, 
in point of law, the negligence of his master 
(Alderson, B.). 

(5) The dilficulty is as to the principle applicable 
to the case of several servants employed by the 
same master, & injury resulting to one of them 
from the negligence of another. In such a case 
the master is not in general responsible when ho 
has selected jiersons of compe^tent care skill 
(Alderson, B.). 

(6) A servant, when he engages to serve a master 
undertakes, as between himself & his master, to 
run all the ordinary risks of the stirvice, & this 
includes the risk of negligence on th(^ pai-t of a 
fellow servant, whenever he is acting in discharge 
of his duty as servant of him who is the common 
master of both (Alderson, B.). 

(7) A master is not exempt from responsibility 
to his servant for an injury occasionc^d to hin^ by 
the act of another servant, wher(^ the servant 
injured was not, at the time of the injury, acting 
in the service of his master. In such a case the 


1697 X. .J ~ Dkck V. 

GUTURTK, McDOUOAL &. CO. (1913), 18 
B. C. K. 482.'-CAN. 

1697 xi. Hall v. Cana- 

dian Paoipio Ry. Co. (1914), 20 B. C. H. 
293.— CAN. 

1697 xii. .1 — HvYNrzAK v. 

Biutish Columbia Elb(?tbto Ry, Co. 
(1914), 28 W’. L. U. 970 ; 20 D. L. H. 
12'< ; 20 B. C. H. 31.— CAN. 

1697 xiii. .] — Canadian 

Pacifio JlY. Co. v. Cueksbman (1918), 
.'>7 S. C. R. 439 ; 45 D. L. R. 257 ; 
23 Cun. Ry. Coh. 429. — CAN. 

1697 xlv. .J — The non- 

liability of a mastor to a Borvant where 
the cause of injury Is the negligence 
of a fellow-servant, Is only an example 
of tlio general rulu, that a mastor is 
not linule unless he has neglected that 
which ho has contracted to do ; & in 
general he does not contract to exinnite 


PART XIII. SECT. 1, SUB-SECT. 6.— 
C. (a). 

1697 1. Oenerai rule — Common employ- 
ing a good defence.} — ^MoLaugulan v. 
Caledonian Coal Co., Ltd. (1906), 
« S. R. N. S. W. 109 ; 23 N. S. W. W. N. 
38.— — AU8. 

1697 U, Plant 0. Grand 

Trunk Ry. Co. (1867), J47 U. C. R. 
78. — CAN. 

1697 lil. — Where the 

accident has been caused by the 
ncgligonoo of a fellow servant, the 
employers are not liable. — ^M oFablanr 
r. Gilmodb (1883), 5 O. R. 302.— CAN 

1697 iv. .]— tMoInnis v. 

JUlaoa Mining Co. (1893), 26 N. S. R. 
346. — CAN. 

^„^5?7 V. .]— Taylor v. City 

gj Halifax (1894), 26 N. S. R. 490.— 

1697 vi. Lake Erie 6; 


Detroit River Ry. Co, r. Sco-rr 
(1001), Cout. 211.— CAN. 

1697 vll. ^.J—0 'Regan v. 

Canadian Pacifio Ry. Co. (19P2), 11 
E. L. R. 467 ; 9 D. L. K. 849; 41 
N. B. R. 347.— CAN, 

1697 viii. .] — ^The protcjction 

given to the master under the rido a« 
to cominon omployinent is not based 
on the theory that tlie injured servant 
had Jn fact some opportunity of observ- 
ing & guarding against the conduct of 
Ills negligent fellow sorviuit ; for the 
immunity of the master is not limited 
to oases whore the two servants have 

-^LBM V. Puget Sound Lumb^ Co. 
(1013), 24 W. h. R. 61 W. R. 
516 ; 11 D. L. R. 83. — LAN. 

1697 ix. .1 — Slater o. Van- 

couver POWER Co. (1913), 26 W. L. K 
66 : 4 W. W. R. 1311 H. L. R. 
143: 18 B. 0. R. 429.— CAN. 
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Sect, 1, — At common law: Sub-sect. 5, C. (a).] 

servant injured is substantially a stranger & 
entitled to all the privileges he would have had, if 
he had not been a servant (Aldbrson, B.). — 
Hutchinson v. York, Newcastlk, & Berwick 
By. Co. (1850), 6 Exch. 343 ; 0 By. & Can. Cas. 
680 ; 19 L. J. Ex. 296 ; 15 L. T. O. S. 230 ; 14 
Jur. 837 ; 155 E. B. 150. 

AnnotcUiona : — As to (1) Apld..Morgan v. Vale of Neath Ry. 
(1864), 6 B. & S. 670. Re!d. The Petrel, [1803] P. 320. 
Aa to (6) Apld. Wiegett v. Fox (1866), 11 Exch. 8.‘i2. 
Apwvd: Bartouflhlll C5al Co. e. Reid (1858), 31 L. T. O. S. 
268. Consd. Cole v. De Trafford (No. 2), [1918] 2 K* B* 
623. Reid. Tarrant v. Webb (1866), 18 C. B. 797 ; 
BartonsUll Coal Co. r. McGuire (1858), 31 L. T. O. S. 
268 ; Hoey v, Dublin & Belfast Ry. (1870), 18 W. R. 030 ; 
Johnson t?. Lindsay (1889), 61 L. T. 864. Aa (6) Polld. 
Morgan v. Vale of Neath Ry. (1864), 6 B. & S. 670. Coned. 
Tozeland v. West Ham Union, [1006] 1 K. B. 638. Refd. 
Wiggett V. Fox (1856), 11 Exch. 832 ; Riley v. Baxendaie 
(186i), 30 L. J. Kr. 87 ; Swainson v. North Eastern Ry. 
(1878), 3 Ex. I). 341. 

1698. .] — A servant injured by the 

negligence of a fellow servant in the course of their 
common employment is not entitled to sue his 
master for compensation if such fellow servant 
was a person of skill & care. 

Therefore, where an action was brought under 
Fatal AccidentD Act, 1846 (c. 03), to recover 
damages, deceased having been killed by the fall 
of some scaffolding which had been erected by 

g ersons of competent skill in the employment of 
is master who was not guilty on that occasion of 
negligence : — Held : the action was not maintain- 
able. — WiGMORE V. Jay (1850), 5 Exch. 364 ; 6 
By. & Can. Cas. 589 ; 19 L. J. Ex. 300 : 16 L. T. 
O. S. 206 ; 14 J. P. 387 ; 14 Jur. 837 ; 155 E. B. 
166. 

Annotationa .-—Consd. Waller v. S. E. Ry. (1863), 32 L. J. 
Ex. 205 ; Lovegrove v. L. B. fit H. C. Ry., Gallagher v. 
Piper (1864), 4 New Rep. 201. FoUd. Folthani v. England 
(1866), L. R. 2 Q. B. 33. Consd. VVllsou v. Merry (1868), 
L. R. 1 Sc. fit Div. 326. Refd. Dyuen v. Leach (1867), 26 
L. J. Ex. 221 ; Scott v. Manchester (1857), 26 L. J. Ex. 
132 ; Bartonshlll Coal Co. v. Held (1858), 31 L. T. O. S. 
266 ; J'otts V. Pert Carlisle Dock & Ry. (1860), 2 L. T. 
283; Murphy v. Smith (1865), 12 L. T. 605 ; (?ole v. 
Do Trafford (No. 2), 119181 2 K. B. 523. 

1099, ,] — Paterson v. Wallace & 

Co., No, 1586, ante. 

1700. .]- 

post. 

1701. 
post. 

1702. 


-Takrantv. Webb, No. 1791, 


.] — WiGOETr V. Fox, No. 1770, 

.] — The mere relation of 

master &> servant docs not create any implied 
duty on the part of the master to take more care 
of the servant than he may reasonably be expected 
to do of liimself. . . . Tlie reason for the rule is 
that the servant undertakes to run all the ordinary 
risks of service, including those arising from the 
negligence of his, fellow servants. The rule 
applies to all the members of a domestic establish- 
ment, so that the master is not in general liable 
to a servant for injury resulting from the negligence 
of a fellow servant. . . . The same principle 
applies in the case of a visitor at the house ; whilst 
he remains there he is in the same position as 
any other member of the establishment, so far as 
regards the negligence of the master or his servants 
(Pollock, C.B.). — Southcote v. Stanley (1856), 


1 H. & N. 247 ; 25 L. J. Ex. 339 ; 27 L. T. O. S. 
173 ; 156 E. B. 1195. 

Annotationa Uonsd. Degg v. Mid. Ry. (1857), 26 L. J. Ex. 

171 ; Watliug v. Oaatler (1871), L. R. 6 Exch. 73 ; Burr 

V. Theati ‘0 Royal, Drury Labe, [19071 1 K. B. 544. Refd. 

Chapman v. Rothwell (1858), E. 13. & E. 168: Corby v. 

Hill (1858), 4 C. B. N. 8. 556 : Gallagher v. Humphory 

(1862), 27 J. P. 6 ; White®. Pblllipfl (1863), 15 C. B. N. S. 

245 ; Indermaur ®. Dames (1866), L. H. 1 C. P. 274 ; 

Tobbutt V. Bristol & Exeter Ry. (1870), L. R. 6 Q. B. 73 ; 

Sondys v. Florence (1878), 47 L. J. Q. B. 698 ; Tolhausou 

®. Davies (1888), 57 L. J. (j. B. 392 ; Lees v. Dunkerley, 

[1911] A. C. 5; Latham v. Johnson & Nephew, [1913] 

1 K. B. 398. Mentd. Comman v. Eastern Counties Ry. 

(1859), 29 L.. J. Ex. 94. 

1708. .] — Bobertsv. Smith, No. 1687, 

ante. 

1704. .] — ^Pltf., a workman, employed 

with others in sinking a pit, being at the bottom, 
was injured by the fall of a tub of water which was 
being drawn up by machinery. Evidence was 
given that the tackle was improper, not being 
Htted with a safe hook, &; that a jiddy should have 
been used. Pltf. worked with the hook making 
no complaint of it. A jiddy had been provided 
by the master, who had directed that it should be 
used when earth was raised. Pltf., in his master’s 
presence, had complained that the jiddy was not 
used for water. The master was at the workings 
several times each day; — Held: the master was 
not liable ; because, assuming the injury to have 
arisen from the neglect tb use the jiddy, the master, 
having provided a proper apparatus, was not 
liable for the neglect of pltf.’s fellow workmen in 
omitting to use it. — Griffiths v. Oidlow (1858), 
3 H. & N. 648 ; 27 L. J. Ex. 404 ; 31 L. T. O. 8. 
300 ; 22 J. P. 675 ; 157 E. B. 628. 

Annoialion : — Refd. Webliu V. Ballard (1886), 17 Q. B. D. 

122. 

1705. .] — Bartonshill Coal Co. v. 

McGuire, No. 972, ante. 

1706. .] — (1) A servant has no right 

of action against his master for injuiy done to 
him in the course of his employment by the acts 
of his fellow servant ; & if killed no action under 
Fatal Accidents Act, 1846 (c. 93), can be main- 
tained by his representative. 

(2) Semble : these rules do not hold where the 
master has personally interfered to direct the act 
which caused the injury or death. — VosE v. 
Lancashire & Yorkshire By. Co. (1858), 2 
H. & N. 728 ; 27 L. J. Ex. 249 ; 30 L. T. O. 8. 
289 ; 4 Jur. N. 8. 364 ; 6 W. B. 295 ; 157 E. B. 
300. 

Annotationa Refd. Grlffltbs v. Gidlow (1858), 3 H. & N. 

648 ; SwaiuBon v. N. E. Ry. (1878), 3 £x. D. 341. Mentd. 

Spaigiit V. Tedcastle (1881), 6 App. Cas. 217. 

1707. .] — Searlb V. Lindsay, No. 

1761, poHt. 

1708. ,] — Smith v. Dowell (1862), 3 

F. & F. 238. 

1709. .] — ^Where servants are engaged 

in one common object the injury sustained by one 
servant in consequence of the negligence of another 
servant does not give a right of action against the 
master. 

The guard of a train & the plate layers, whose 
duty it is to attend to the rails over wMch tke 
train passes, are engaged in one common object : 
the safe conduct & transit of the train ; & therefore 
no action can be maintained against the co. by 


la person the work oonaeotod with bis 
business. — Weir (or Wilson) r. Mbkkt 
Sc Cunningham (1868), 40 So. Jur. 486. 
— SCOT. 

1607 XV. .h- Therulooflaw 

which imposes upon a master responsi- 
bility for Injury caused by his servant’s 
fault, while employed In his service, 
applies only In oases where the person 
Injured la a stranger, not connected 


with the work in whioh the servant is 
engaged, Sc In other oases the master 
Is only responsible for personal fault. — 
WOOOBBAD V. QaBTNESS MINEBAL CO. 
(1877), 4 R. (Ct. of Bess.) 469; 14 
So. L. R. 320.— SCOT. 

1697 xvl. Baxter v. 

Abrrnethy & Co. (1893), 21 R. (Ct. 
of Sess.) 159; .31 So. L. R. 125; 1 
S. L. T. 334.-H8COT. 


1697 xvii. .] — Ferguson v. 

North British Rt. Co., [1915] S. C. 
666. — SCOT. 

tn. QueMion of fact.] — St. John 
Gas Light Co. v. Hatfield (1894), 
23 S. C. R. 164.— CAN. 


n. Defence by Crown,] — In 

toba the Crown may, in an action for 
damages for injuries to an emploiree, 
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t he representative of a guard of a train killed by the 
train running off the lino in consequence of the 
neglect of the “ ganger of the plate layers to 
renew the decayed metals which fasten the chairs 
to the sleepers of the railways. — W ali.er v. South 
Eastern Ry. Co. (1803), 2 H. & C. 102 ; 2 New 
Rep. 170 ; 32 L. J. Ex. 205 ; 8 L. T. 325 ; 27 
J, P. 065 ; 9 Jur. N. S. 501 ; 11 W. R. 731 ; 159 
E. R. 43. 

Jntuftaiifma : — Apld. Morfiran v. Vain of Neatli K 5 \ (18fi4), 5 

H. & B. 570. Consd. The Petrol, [1893] P. 320. Refd. 

Lovegrovo V. L. B. & B. C. By., (JullaghcT v. I’iiitr (JbG4), 

10 C. B. N. S. 009. 

1710. •] — Loveorove V. London, 

Brighton & South Coast Ry. Co., Gallagher 
V. Piper, No. 1673, ante. 

1711. .] — Webb v. Rennie, No. 1635, 

ante, 

1712. .] — Where tliroiigh the negli- 

gence of an underlooker of a mine emiiloyed by 
defts. the mine owners, to examine &, when 
necessary, to prop the wiof of the mine, a stone 
fell from th(^ roof upon plif., a labourer in defts.’ 
employ, & there was no evidence showing want 
of care on the part of defts. in the selection of the 
underlooker, or in i)utting the mine into firoper 
order for mining operations before the miners 
were sent down, or that defts. personally knew the 
dangerous state of the roof: — Held: (1) defts. 
were not liable to plif. in an action for tlie bodily 
injury inflicted on liim by the stone so falling upon 
lum ; (2) pltf. & the imdorlooker were fellow'- 

labourers, & th(^ underlooker was not in tiie 
position of a deimty-nuister whose negligcncti had 
made his principal resi)onsible, — H all v. Johnson 
( 1865), 3 11. C. 589 ; 5 New Rep. 417 ; 34 L. J. 
Ex. 222; 11 L. T. 779; 29 J. P. 245 ; 11 Jur. 
N. 8. 180; 13W. R. 411; 159 E. R. 662, Ex. Ch. 
AnmiMiom '.—'Ocnerally. Reid. Johnson r. Lindsay, [1891] 

A. (L 371 ; Williams r. Linotype & Macliincry (1914), 84 

L. J. K. B. 1«20. 

1713. .] — Edwards v. London & 

Brighton Ry. Co., No. 1805, pod. 

1714. •] — Morgan v. Vaijs of Neath 

Ry. Co., No. 1750, post. 

1715. ,] — A hole had been made in 

tlie floor of a factory for the i*cpair of a shaft by 
one of the servants of deft. Pltf,, a fellow .servant, 
ignorant of this, opent^d a door close to the gax), 
fell through it & w^ injuix'd. I’he master was 
not liable for the iujury so done to a servant in 
tli(‘ same eiriploy by tlie negligence of a fellow 
servant.— B ottomley v. Brooks (1866), 15 L. T. 
19, N. P. 

1716. ,] — A railway station, which was 

used both by the G. W. Ry. Co. & the L. & N. W. 
Ry. Co., was under the charge of a servant of 
the L. & N. W. Ry. Co. A train belonging to the 
G. W. Ry. Co., & driven by one of their engine 
drivers, having been improperly & negligently 
shunted into a siding, injured pltf., a servant of 
the L. & N. W. Ry. Co., who was there engaged 
m clewing carriages on such siding: — Held: 
the injury w(^ caused by the negligence of the 
engine driver in the discharge of his ordinary duty 
to the G. W. Ry. Co. alone, & not in the course 
of any common employment with pltf., & therc- 
loro pltf. could maintain an action for damages 
against the G. W. Ry. Co. 

Where two or more persons are servants of one 
master, or engaged in one common employment, 
ibe master is not liable in an action for any injury 


sustained by one servant by reason of any nogU- 
gcncc of another servant engaged in the work or 
employment conmion to both, as incidental to the 
carrying on of the general business, or the opera- 
tions in which the one & tlu^ other are engaged ; 
& the ground on which these decisions have been 
pronounced is, that it must b(i prt!Sumod as true 
that the servant takes upon himself the risk of 
any injury he may sustain by the negligent 
behaviour of another servant, under the same 
master, in the same employment, & such risk 
is part of the consideration for wages he is entitled 
to receive (Kelly, C.B.). — Warburton v. Great 
Western Ry. Co. (1866), L. R. 2 Exch. 30; 4 
H. & C. 095 ; 3(i L. J. Ex. 9 ; 15 J.. T. 361 ; 31 
J. P. 57 ; 15 W. R. 108. 

Anruitaiiims : — Consd. Bourko e. White Mcibb Colliery Co. 

(1870), 1 C. B. J). .'>50; Swaiiison v. N. E. By. (1878), 3 

Ex. D, 341. Refd. Tlioniai v. Quarternialao (1880), 34 

W. B. 741 ; Johnsun v. Lliulsay (1889), 23 Q. B. D. 008. 

1717. .] — Pltf. was eraploy(‘d by a 

railway co. as a labourer to assist in loading what 
is called a “ pick-up train ” with materials left 
by platclayere & others upon the line. One of 
the terms of his engagement was that he should 
be carried by tlie train from Birmingham, where 
he resided, & wlicnce the train stalled, to the 
spot at wliich his work for the day was to be done, 
& be brouglit back t/O Birmingliam at the end of 
each day. As lie was returning to Birmingham, 
after his day’s work was done, the train in which 
pltf. was, tlirough the ncgligoneo of the guard 
who liad charge of it, came into collision with 
another train, & pltf. was injured : — Held : inas- 
much as pltf. was being caiTied, not as a passenger 
but in the course of his contract of service, there 
was nothing to take the ciise out of Uie ordinary 
rule wliicli exempts a master from responsibility 
for an injury to a servant through the negligence 
of a fellow servant when botli are acting in pur- 
suance of a common emi)loyment. — T unney v. 
Midland Ry. Co. (1866), L. R. 1 C. P. 291 ; 12 
Jur. N. 8. 691. 

Annoialions ; -Apld. Hando r. L. C. & D. By. (1807), L. II. 

2 Q. B. 439, 11 . ; J.ovell v. Howoll (1870), 1 C. P. D. 101. 

Distd* iloliiOHH r. Mackay ife Davis, [1899] 2 Q. B. 319. 

Consd. Coldrlck V. l*urtrid|?c, Jones, [1910] A. C. 77. 

1718. .] — IIando V. London, (Chat- 

ham So Dover Ry. Co. (1866), li. R. 2 Q. B. 
439, n. ; 36 L. J. Q. B. 195, n. 

Annoialimi : — Refd. Bcadhcad r. Mill. By. (1807), L. R. 2 

g. B. 412. 

1719. .] — Wilson v. Merry, No. 

1747, pod. 

1720. .] — Pltf. was employed by deft. 

to work at a steam saw. It was nt/cessaiy that 
hii should liave an assistant in the performance 
of his work, & M., didt.’s foreman, engtiged a boy 
for this purpose, who proved to be incompetent, 
& who, although pltf. complained to M, of his 
incompeteney, was retained in his service. It 
was M.’s duty as foreman to engage or discliarge 
the person employed for the purpose of assisting 
pltf. An accident happened to pltf. while working 
at the steam saw, through the incompetence of the 
boy, & for the injuri ‘s occasioned thereby he 
brought an action against deft., his employer : — 
Held : in the absence of any evidence to show that 
M. was incompetent for the position of foreman, 
pltf. could not recover ; it being M.’s duty to 
engage & discharge the boy, his retaining him 
after knowing of his incompetence, was merely 


tlie defence of common employ- D. L. R. 075.— CAN. 
p ^ (1906), 36 S. C. 11. p. Plea barred by staiiUe — Applico' 

doctrine of rca ipsa loquUur .] — 
— OOLKMAN V. R. (B. C.) Where the defence of common employ- 

18 Bxoh. C. K. 263; 44 ment hoa been abolished by statute 


the doctrine of ree ipsa loguUur applies 
between master & servant. — H ornkk 
V. Canadian Northern Ry., [1921] 
1 W. W. R. 969 ; 65 D. L. R. 340 ; 61 
3. C. R. 547 ; 68 D. L. B. 154.— CAN. 
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Master and Servant. 


Sect, 1 . — At common law: Svh^aect, 5, C, (a), (b), 
(c>) cfc id) i.] 

an act of negligence by pltf.’s fellow servant for 
which deft, was not responsible. — S mith v, 
Howard (1870), 22 L. T. 130. 

1721. ,] — HowRLLS V, Landoiie Steel 

Co., No. 1707, post, 

1722. .] — The N. co. had running 

powers over defts.’ line, the signals being under 
the control of defts. The train of the N. co. being 
late, defts. shunted some trucks. Tiie driver of 
the N. train, disregarding the danger signal, ran 
into the trucks. Pltf., a servant of the N. co., 
being in the train was injured & sued defts. The 
jury found a negligence in both cos. : — Held : 
pltf. could not recovcjr. — ^Armstrong v, Lanca- 
shire & Yorkshire JIy. Co. (1875), L. li, 10 
Exch. 47 ; 44 L. J. Ex. 89 ; 33 L. T. 228 ; 39 
J, P. 130 ; 23 W. R. 295. 

AmuiiaJtiims Refd. MIIIh «. Armstrong, Tho Bornina 
(1888), 18 App. Cas. 1 ; H.S. Tongariro d. S.S. Drumlanrig, 
Tho Drurnlanrig, I1911J A. C. 16; Tho Koursk, [19241 
P. 140. Mentd. Hall r. N. E. lly. (l«7r»), 83 L. T. 300 ; 
Tho City of Manchester (1879), 40 L. T. 591 ; Chartered 
Mercianlilo Hank of India r. Netherlands India Steam 
Navigation Co. (1883), 10 Q. B. D. .021. 

1723. .] — Lovell v, Howell, No. 

1751, post. 

1724. .1 — Allen v. New Gas Co., No. 

1807, post. 

1725. .] — The owners of a colliery 

engaged a. contractor to sink a shaft & supplied 
two engine men of theii* own to work at tlie sfiaft 
& assist. In tlic course of the work jL one of the 
contractor’s sei'vanis was injured by one of the 
engine men v —Ilcld : tho owners of the colliery 
were not liable because their engine men were at 
the time acting as the contractor’s servants & not 
as their own, nor was the contractor liable because 
the two men were fellow servants. — Rourke v. 
White Moss (Colliery C’o. (1877), 2 C. P. D. 205 ; 
46 L. j. Q. B. 283 ; 36 L. T. 49 ; 41 J. P. ,580 ; 25 
W. R. 263, C. A. 

Annnfaiionft : — Consd. Jones v. Uvcrpool Corpn. (1885), 
14 Q, B. 1>. 899 ; Moore v. Palmer (1886). 51 J. P. 196. 
Apia. Donovan v. Laing, Wharton, & Down Construction 
Syndicate. [1893] 1 g. B. 629. Distd. Jones r. Seullard, 
[1898] 2 g. B. 565. COhBd. Wuhhwjk v. Winfleld. 
[1901] 2 K. B. 596; Dewar r. Tasker (1906), 23 T. L. It. 
259. Refd. Swainaon r. N. E. By. (1878), 3 Kx. D. 341 ; 
ItobortH V. Tottenham Lager Bc(;r Brewt^ry & Ic^o Factory 
(1889), 6 T. L. K. 4 ; Jolmaon r. Lindsay, [1891] A. C. 
371; Perkins v. SU*ad (1907), 2'{ T. L. It. 433; Hill v. 
Beckett (1914), 81 L. .1. K. B. 458 ; Poulson v. Jands 
(1919), 89 L. J. K. B. 305. 


1726. .] — U’lie master of a vessel is the 

servant of the owner, & engaged in the common 
employment with the crew during the voyage. 
The owner is consetiiicntly exempt from liability 
for the master’s negligence causing injury to one 
of the seamen. — Hedley v, Pinkney &; Sons 


S.S. Co., f 1891 1 A. C. 222 ; 63 L. J. Q. B. 419 ; 70 
L. T. 030 ; 42 W. R. 497 ; 10 T. L. R. 347 ; 7 
Asp. M. L. C. 483 ; 6 R. 106, 11. L. 

AnmiUUvma -Aild, Burr v. Theatre Ko\a], Drnry Lono. 
[1907] 1 K. B. 544. Mentd. Dobell v. Steamship Ross- 
more Co., [1 895] 2 Q. B. 408 ; JMonls & Morris v. Oceanic 
Steam Navigation (k). (1900), 16 T. L. It. 633 ; Leonard 
V. Lcylaiid (1902), 18 T. L. B. 727 ; Ingram & Hoyle v. 
Services Maritinios du Tr6port, [1913] 1 K. B. 538. 

1727. .] — Redgrave v, Belsey (1897), 

13T.L.R.484,O.A. ' 

_ T; — , •] — (1) I’ltf. was engaged by 

defts., a theati‘e co., to perform in the chorus in a 
pantomime.^ On the close of a performance, pltf. 
was, in leaving the stage, passing by a place where 
scene shifters were shifting the scenery, when she 
was injured by something which fell on her head. 
At the trial of an action brought by pltf. against 
defts. to recover damages in respe( 5 t of the injury 
so occasioned to her, evidence whs given for pltf. 


of the above facts, but there was in effect no 
evidence U) sliow how or by whose negligence, 
the accident was caused : — Held : the case came 
within the rule that a person employed impliedly 
undertakes, as incidental to his employment, the 
risk of negligence on the part of a fellow employee 
engaged in the same employment, & inasmuch as 
pltf. had adduced no evidence to show that the 
accident had been caused by the negligence of 
deft. CO., or of any person for whose negligence they 
would be responsible, the action was not main- 
tainable. 

(2) A clause in a written contract of employ- 
ment, providing that, notwithstanding anything 
contained in the Employers’ Liability Act, 1880 
(c. 42), the employer shall not be liable to the 
employee for injury occasioned to him through 
the negligence of any person in the service of the 
employer who is entrusted with superintendence, 
or to whose orders the employee was bound to 
conform, does not rehut the legal implication that 
the employee undertakes the risk of negligence by 
any fellow employee in the same employment. — 
Burr v. Theatre Royal, Drury Lane, Ltd., 
[1907] 1 K. B. 544 ; 76 L. J. K. B. 459 ; 96 L. T. 
447 ; 23 T. L. R. 299 ; 51 Sol. .To. 265, C. A. 
Annotations : — As (1) Consd. Uoldrick v. Partridge, JoncH, 

11909] 1 K. n. 530. CJcnfrally, Retd. Heasinor v. 

Piokforda (1920), 36 T. L. H. 818. 

1729 . .] — CoLDRicK V, Partridge, 

.Tones & Co., Ltd., No. 1741, jmt. 

When defence not available.] — See Sub-sect. 5, 
C. (c), post. 


(6) In Case of Infants. 

1730. Whether defence to bctlon by infant.] — 

Cribb V. Kynoch, Ltd., No. 1742, post, 

1731. .] — Where a master employs an 

inexixirienced workman upon dangerous work it 
is his duty to instruct & caution him ; but the 
mast»er may delegate that duty to a competent 
person, &, if he does so, he wiU not be liable for 
an injury to tho workman resulting from the 
negligence of the delegate in not properly instruct- 
ing or cautioning him. There is no difference in 
this respect between an adult & an infant workman. 
Consequently, in an action for negligence against 
an employer by an infant wlio has been injured 
owing to the negligence of the employer’s foreman 
in not fully instructing or cautioning him, it is 
open to the employers to raise the defence of 
common employment. 

A contiac.t of service is regarded as beneficial 
to an infant ; &; it is no objection that the contract 
contains stipulations & provisions usual in the 
particular trade, & such as a master may reasonably 
impose as a protection to himself (Cozens-Hardy, 
M.R.). — Young v, Hoffman Manufacturing 
Co., Ltd., [1907] 2 K. B. 646 ; 76 L. J. K. B. 093 ; 
97 L. T. 230 ; 23 T. L. R. 671, C. A. 

Annotations: — ^Refd. Greenwood u. Greenwood (1907), 97 

L. T. 771 : Toronto Power Oo. v. I’OHkwan, [1915] A. C. 

734 ; Colo v. De TraiTord, [1918] 2 K. B. 623 ; Heasincr 

V. Piokforda (1920), 30 T. L. li. 818. 

1732. .] — Pltf., a boy of fourteen, who^hacl 

been invited by defts.’ firemen to assist along with 
other boys in pulli^ defts.’ fire escape home after 
it had been used in fire drill, was injured in so 
doing. In an action claiming damages from 
defts. the jury found that defts. were not them- 
selves guilty of negligence ; that the fire escape 
was a fit & proper one for its purpose ; that 
defts.’ servants were guilty of negligence in the 
management of the fire escape or in allowing 
pltf. to pull it ; & that pltf. was not awaj*e of the 
danger : — Held : tho doctrine of common em- 
ployment applied, & judgment should be entered 
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for (lefts. — ^B ass v. Hendon Urban District 
Council (1012), 28 T. L. R. 317, 0. A. 

Annotation .--Mlloiisd. Hoasmorr. Plckfords (1020), 36 T. L. R. 
818. 

1733. .] — ^Hrasmer V, Pickfords, Ltd., 

No. 1789, post, 

(c) Risk Undertaken hy Servants, 

1734. General rule — Servant undertakes risk of 
negligence of fellow servant.] — Hutchinson v, 
York, Newcastle, & Berwick Ry. Co., No. 1697, 
ante, 

1735. .] — Wiggktt V, Fox, No. 1770, 

post, 

1736. .] — Southcotb v, Stanley, No. 

1702, ante, 

1737. - 
ante, 

1738. 


“.] — Hall v, Johnson, No. 1712, 
-.] — Morgan v. Vale op Neath 




Great 


Ry. Co., No. 1750, post 

1739. .] — Warburton 

AVestern Ry. Co., No. 1716, ante, 

1740. .] — Johnson v, Lindsay & Co., 

No. 1773, post, 

1741. .] — Colliei*y propiietors, who 

l^ossessed a railway in connection with the colliery, 
ran a train thereon for the carriage of their colliers, 
free of charge, from the colliery towards tlieir 
liomes after the day’s work. One of the colliers 
while being so carried met his death through an 
accident occasioned by the negligence of servants 
of his employers engaged in the repair of a bridge 
over the railway : — Held : ( 1 ) the deceased must as 
between himself & his employers be deemed to have 
undertaken the risk of such an accident, &> an 
action could not bo maintained against his 
employers under Fatal Accidents Act, 1846 (c. 93), 
in respect of his death ; (2) the defence of common 
employment was a good answer to the claim, as the 
accident had been caused by the negligence of a 
fellow servant while deceased was still in the 
position of a workman employed by resps. — 
('oLDRicK V, Partridge, Jones & Co., Ltd., 
[1010] A. 0. 77 ; 70 L. J. K. B. 173 ; 101 L. T. 
835 ; 26 T. \j, 11, 164 : 54 Sol. Jo. 132, 11. L. 

1742. Though servant an infant.] — 

Pltf., a girl fifteen years old, was employed in 
defts.’ cartridge factory in the work of testing the 
giiuge of loaded cartildgcs. She worked under 
a forewoman, wliose duty it was to give her pro])er 
instructions & warning as to the dangerous nature 
of the work, & in consequence of the forewoman’s 
negligent failure to do so i>ltf. caused a cartridge 
to explode, thereby sustaining ptirsonal injuries, 
in respect of which she sued defts. : — Held : the 
doctrine of common employment applied & defts. 
wore not liable, because, although there is a duty 
on an employer to give instructions to a young 
or inexperienced person employed by him in 
dangerous work, that duty is one which may be 
delegated by him to a foreman, & the negligence 
of tlie foreman is a risk which a fellow servant, 
(jven though an infant, takes upon himself. — 
Cribb V, Kynocjii, Ltd., [1907 J 2 K, B. 548 ; 76 

J. K. B. 948 ; 97 L. T. 181 ; 23 T. L. R. .550, , 
U. C. I 

Aiirwiations : — ^Apprvd. Youi 
Oo., 11907] 2 K. B. 646, 


Toronto Power CJo. n. Pankwan 
D®15] A. C. 734 ; Honsmort>. Plckfordii (1920), 30 T. L. id 
ol8> 


1743. 


IIolTinann ManufocturlnK I 
Greenwood v. Greenwood I 


PART Xm. SECT. 1. SUB-SECT. 6.— 
C, (o). 

Q. Mere knowledge of incompetence 
JJ jeUow servant in8ufflcient,h-ThB more 
ract of knowledge of the Inoompetenoy 
of a fcllow-Borvant Is not in itself a 
aerenoo in an action for damages against 
employer. — H oev v, Dubux Sc 
Ry. Co. (1870), 18 W. R. 


r. Drunkenness of fellow servant — 
Known to injured servant — Master not 
fiahte.]— M'T kknan v, Wiiitb & Bkk 
(1890), 17 R. (Ct. of SCHS.) 368 ; 27 
Sc. L. R. 291.-^C0T. 

PART XIII. SECT. 1, SUB-SECT. 6.— 
C. (d) i. 

1747 !. Necessity far relationship of 
maslei' rf" srrvarU at Hme of accident .] — 


. _ Though servant contracting out 

of Employers’ Uabllity Act, 1880 (c. 42).J— Uuuit 
V. Thi5a.1’jie Royal, Dbuky liANK, I/ri).,No. 172« 
ante. ’ 

{d) Who are Fellow Servants, 
i. In General, 

1744. Question for Jury.]— Pltf. having been 
engaged by wharfingers in land bags of guano, at 
so much a ton, & carry them into a warehouse, 
where they were piled by their day labourers, 
& pltf. having been injured by the fall of some of 
the bags tbmugh bad piling ; — Held : it was for 
the jury, in an action by him against the 
wharlingers, whether the i)iling was done by their 
men under a separatic & distinct employment, & 
if so, whether the fall of the hags was caused by 
their negligence, or tiiat of their men & pltf. com- 
bined, & in the former case the verdict should be 
for pltf. ; in the latter case, for defts. — Fletcher 
v, Pirro (1862), 3 F. & F. 368, N. P. 

1745. Depends on risk undertaken by servant.] — 
Bartonsiiill ('OAI. Vo, V, Retd, No. 971, a 7 itc, 

1746. Servant acting in service of master at 
time of accident.] — Hutcihn.son v, York, New- 
castle & Berwick By. Co., No. 1697, ante. 

1747. Necessity for relationship of master & 
servant at time of accident.]— ( I ) Tlie liability or 
non-liability of a master £»> his workmen (cannot 
depend upon the question whether the author of 
the accident.is or is not in any technical sense the 
follow workman or collaborator of the sufferer. 
The case of the fellow workman is an example of 
the rule, not the rule itself ; the rule stands on 
broader grounds. The mastcir is not, & cannot be 
liable to his servant unl(5ss there be negligence on 
the part of the inasUii* in tliat in whicli ho, the 
master, has contracted or undertaken with his 
servant to do. A master docs not contract or 
undertake wifJi his servant to execute in pei'son 
tlie works connected with his business. What 
the master is bound to Ids servant Id do in the 
(ivent of his not porsonjilly superintending the 
work, is to select proper & competent, persons to 
do so, & to furnish them with ad(;quate luateiials 
& resources for the work. When he has done 
tills, he has done all that he is bound to do ; 

if the persons so selectcid are guilty of negligence, 
it is not the negligence of the master ; ifc if an 
accident occurs to a workman to-day in eonoc- 
quence of the negligence of another workman, 
skilful t'fc (jorrqietent, who was foruierly, but is 
no longer, in the servicci of the masU^r, the master 
is not liahhi, though tlie two workmen cannot 
tt?chnically be described as hJlow woikmen. A 
master cannot warrant the competency of his 
servants. 

(2) Th<i fact that the seiwant occasioning the 
injury is plained in authority, contml, or super- 
intendence of the others does not prevent the 
exoneration of tJio master from liability.- Wilson 
V. Merry (1868), L. R. 1 Sc. & Div. 320 ; 19 
L. T. 30 ! 32 J. P. 675, II. L. 

Annatniions lo (J) Expld. Johnson v. Lindhuy, flS9I] 

A. G. 371. Consd. Burr v. Tlieatro Royal, Drury Lano, 

BoWKX V. MATCHKTr (VV. G.) & Co.. 
Lto. (1925), 25 S. R. N. H. W. 367 ; 
42 N. S. W. W. N. 133.— AUS. 

t. Casual labourer — Wages 

not paid at time of accident — iTe- 
sumption of relatiojiship.] — Perot v. 
Donaldson BRoraEits, 11909] 8. O. 
267 : 46 So. L. R. 199 ; 16 S. L. T. 
630.— SCOT. 

a. Question of fart.] — Wilkinson 

P 2 
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Master and Servant. 


Sect, 1 . — At common law: Suh-aect. 5, C, (d) L, ii, 
<fe Hi,] 

11907] 1 K. B. 544. Befd. Smith r. Sf^rlo (1876). Ii. B. 
10 Q. B. 125 ; Allen v. Now (las (Jo. (1870), 1 Ex. I>. 251 ; 
Charles v. Taylor, Walker (1878), .*18 Ji. T. 773 ; Kiddle 
V. Lovett (1885), 16 Q. B. D. 005 ; Hedloy v. Pliikuey 
a.S. Co., [1894] A. C. 222 ; Lloyd r. Woolland (1902), 
19 T. L. U. 32 ; Kay v. British Westinghouse Electric & 
Maniilacturing Co. (1905), 49 Sol. Jo. 296 : Tozolond v. 
West Ham Union, [1900] 1 K. B. 538 ; Cribb v. Kynoch, 
J907] 2 K. B. 548 ; Young v. Hoffmann Manufacturing 
Co., [19071 2 K. B. 040 ; Toronto Power Co. «. Paskwan, 
[1916] A. C. 7.34 ; Uoasmor v. Pickford (1920), 36 T. L. It. 
818. to (2) Refd. Howells r. Landore Steel Co. (1874), 
L. R. 10 Q. B. 62 ; Swainson v. N. E. By. (1878), 3 Ex. 1). 
341 ; Cole v. De Trafford, [1918] 2 K. B. 523. Oemrollu, 
Reid. Griffiths V. Dudley (1882), 9 Q. B. D. 357 ; Groves 
V. Wlrii borne, [1898] 2 Q. B. 402 ; Laubaoh v. Cooptlmists* 
Entortainment Syndicate (1926), 43 T. L. R. 30. Hentd. 
Smith V. Baker (1891), 60 L. J. Q. B. 683 ; Hardakcr v. 
Idle District Council, [1896] 1 Q. B. 335 ; Watkins v. 
Naval Colliery Co. (1912), 107 L. T. 321. 

Necessity for common master.] — See Sub-sect. 5, 
C. id) iv., 2 )oai, 

ii. Servants in Different Departments of Duty, 

1748. Whether In common employment.] — 
Bartonsuill Coal Co. v, IIkid, No. 1)71, ante, 

1749. .] — When two persons are working 

for the same master for a (^oninion general object, 
there is no liability upon the master to answer to 
eithcir of them for damage resulting from the 
negligence of the other, although the actual piece 
of work on 3 \'hich they are engaged is not the same. 

Pltf. was hired by a man, who had contracted 
to unloac^ a coal barge at defts.’ brewery, to assist 
in unloading ; he was paid by defi & deft»a. 
alone could discharge him. Whih^ employed in 
carrying coal he was injured through the negligence 
of defts.’ servants, who were moving barrels in the 
brewery : — Held : there was evidence to justify 
a finding that pltf. was defts.’ servant, he was 
engag(id in a common employment with the person 
who caused the injury, & therefore, he could 
not recover. — Cbablrs v, Taylor, Walker & Co. 
(1878), 3 C. P. D. 492 ; 38 L. T. 773 ; 42 J. P. 
724; 27 W. R. 32, C. A. 

Anruitalwna ~ Johnson r. Lindsay (1889), 53 J. i*. 

.599 ; Burr v. Tboulro Royal, Drury Lam*, [1907] 1 K. B. 
644. Refd. Juggins t\ G. W, Ily, (1885), 1 T. L. U. 393 ; 
Tho l»otn4, [1893] P. 320. 

1750 . When risk a natural consequence of 

employment.] — The rule which exempts a master 
from liability to his servant for injury arising to 
such scirvant fi’om the negligence of his fellow 
servant ornploytjd with him for a common object, 
is not confined to a common immediate object, 
but embraces all cases where the risk of injury from 
the negligtiiice of the one is so much a natural & 
necessary consetiuence of the employnumt which 
the other accepts that it must be included in the 
risks which are to be considt*red in liis wages. 

A carpenter employed to do work for a railway 
CO., & amongst other things paint a shed at their 
station, is so nccessaiily brought into contact with 
the tmffic of ilie line that risk of injury from the 
carelessness of porters employed to turn carriages 
on the turn-tables on the line; is naturally incident 
to such an employment & within the rule. — 



CJoldrick v. Partridge, Jones, [1909] 1 K. B. 630. Reid. 
Foltliam V. England (1800), L. R. 2 Q. B. 33 ; Tunnoy 
V. Mid. Rv. (1806). L. R. 1 0. P. 291 ; Warburtou v, 
G. W. Rv- (1800). L. U. 2 Kxch. 30 ; Hando v. L. C. & D. 
Ry. (1867), L. R. 2 Q. B. 439, n. ; Howells v. Landoro 
Htool Co. (1874), R. 10 l^. B. 02 ; Smith «. Steele (1875), 
L. R. 10 Q. B. 125 ; Woodley v. Mot. DM. Ry. (1877), 2 
). 384 ; SwuliiHon v. N. E. Ry. (1878), 3 Ex. D. 341 ; 


; -FoUd. Lovell r. Howell (1876), 1 C. P D 
161 ; Charles r. Taylor (1878). 3 C. 1*. D. 492. Con^! 


MurpliVr.'Wllson (1883), 5^ L. J.'Q.'B. 624 ; The Petrol; 

[1893] P. 320. 

1751. .] — The principle which exempts 

a master from liability to his servant for injury 
caused by the negligent act of a fellow servant 
or fedlow workman, is, that tlie servant must be 
assumed to have contemplated & tacitly assented 
to encounter the ordinary risks incident to the 
service or employment, at the time of entering 
into tlie contract. 

Pltf., who was a licenced waterman & lighter- 
man, was in the employ at weekly wages of deft., 
a com merchant & warehousekeeper, his ordinary 
duty being to attend at the waterside of the 
premises every tide for about an hour & a half 
before &• after highwater, for the purpose of 
bringing barges to & from the wharf & there 
mooring & unmooring them. It was no part of 
his duty to load or unload the barges or to assist 
in any way in the work of the warehouse ; but it 
was his habit to go to the office on the land side of 
the warehouse for orders, or when sent for by 
deft.’s manager. Thei'e were two ways of going 
there, viz,^ by landing from his boat at stairs at the 
end of the street next adjoining the warehouse, or 
by stepping fi-om the barges into & going through 
the warehouse & out by a door to the 8ti*eet. 
He usuiilly went by this latter way. Being on 
the barges at a time when liis actual duty did not 
require him to be there, he was sent for to the 
ollice, & was proceeding tliither by his accustomed 
mute, wlien, in passing out from the warehouse 
door to the street, he was knocked down & injumd 
by a sack of grain which another of deft.’s men was 
in a negligent manner lioisiing by means of a crane 
from a waggon : — Held : this was an injury caused 
by the negligence of a fellow workman, within 
the above-mentioned exception, & consequently 
the inastcii* was not liable. 

When a man enters into the service of a master, 
he tacitly agrees to take upon himself to bear all 
ordinary risks which are incident to his employ- 
ment, & amongst others the possibility of injuiy 
liappcming to him from the negligent acts of his 
fellow servants or fellow workmen (Archibald, J.). 
—Lovell v. Howell (1870), 1 C. P. H. 161 ; 24 
W. 11. 072 ; aub nom, Lavell v, Howeli., 4.5 
L. J. Q. B. 387 ; 34 L. T. 183 ; 40 J. P. 422. 
Annotaiimis : — Refd. liourke v. Wlilte Mosh Colliery Co. 

(1876), 1 C. P. D. 556 ; Swainsou v. N. E. Ry. (1878), 3 

Ex. D. 341 ; Tlio l»et.rel, [1893] 1». 320. 

1752. Railway guard & platelayer.]— Waller 
V, South Eastern Ry. Co., No. 1709, ante, 

1753. Drivel'S of different trains.] — Waller 
V, South Eastern Ry. Co. (1803), 2 II. & C. 102 ; 
2 New Rep. 179 ; 32 L. J. Ex. 205 ; 8 L. T. 325 ; 
27 J. P. 665 ; 9 Jur. N. S. 501 ; 11 W. R. 731 ; 
159 B. R. 43. 

AnnUations : — ^Refd. Lovegfrove v, L. B. & S. C. *Ry., 

Gallagher v. Piper (1864), 16 C. B. N. S. 669 ; Morgan v. 

Vale of Neath Ry. (1864), 5 B. & S. 570 ; Tho l»etrel, 

[1893] P. 320. 

1754. Carpenter In service of railway company & 
porter.] — ^Morgan v. Vale op Neath Ry, Co., 
No. 1760, ante. 


V. British Columbia Klkctrio Ry. 

b. Cantradar <t servants of cwi- 
ployer,] — Ford v, Oamaru Corpn. 
(1881), 1 N. Z. L. R. 97 (S. C.).— N.Z. 


PART XIII. SECT. 1, SUB-SECT. 6.— 
C. (d) ii. 

0 . Shipwright in service of railway 
company, engine attendant ,] — 

oiiANDLKR fj. Melbourne & Hobson's 
Bay Uy. Co. (1871), 2 V. R. (Law) 


71.— AUS. 

d. Mate engineer ,] — Morgan v. 
British Yukon Navtoation Co. 
(1905), 11 B. C. R. 310; 1 W. L. R. 
294 —CAN. 

e. Employees of departmental stores,! 
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1766. Miner & underlooker.] — IIall v . Johnson, 
No. 1712, ante, 

1766. Pilot & crew.] — When a pilot is com- 
pulsorily employed under the Merchant Shipping 
Act, 1864 (c. 104), & gives orders to the seamen on 
board, he is not a fellow servant with such seamen ; 
& hence if through the negligence of such seamen 
ho is killed, his personal representatives may sue 
the owner of the ship for damages. — Smith v. 
8TEEI.E (1876), L. R. 10 Q. B. 125 ; 44 L. J. Q. B. 
60 ; 32 L. T. 195 ; 39 J. P. 326 ; 23 W. R. 388 ; 
2 Asp. M. L. C. 487. 

Annotations Refd. Tojsoland v. West Ham TTnioii, [1906] 

1 K. B. 538. Mentd. Hoavoii v. Ponder (1882). i) Q. B. 1). 

302. 

1757. Crews of different ships of same owner.] — 

A collision occurred in the river Thames, between 
two steamships, the Petrel & the ConnorartU 
belonging to the same owners, & the Connorant 
sank, but there was no loss of life. In an action 
bi-ought by some of the owners of cargo on board 
the Cormorant against tlie Petrel, the latter vesstd 
wfis found alone to blame. Thereupon the ownei*s 
of the Petrel instituted proceedings for limiting 
th<*ir liability lo £5,6.58 5s. on 707*28 tons, being 
£8 per ton on the gi'oss tonnage of the Petrel 
without deduction of engine room, but deducting 
31 *80 tons crew space under Merchant Shipping 
Act, 1867 (c. 127), s. 9, in respect of their claim 
for lost effects, making the master, officers, & crew 
of the Cormorant defts. with cargo owners & others 
On objection to the claim of the mastei*, officers 
A: crew of the Cormorant & to the deduction fi*om 
the t^jnnage of the Petrel of the crow space : — 
Held : the master, officers, & crew of the Cormorant 
were entitled to claim against the fund in respect 
of their lost effects, for, though they had a common 
('mployer with the master, officers, & crew of the 
Petrel, in the sense that both crews were making 
money for him, they were not in common employ- 
ment in the sense that injury from the negligence 
of one crew was an ordinary risk of the service of 
the other, for the safety of the crew of one of thesii 
two vessels did not depend on the skill & care of 
the crew of the other, more than on the skill & care 
of other vessels navigating the Thames. — T he 
Petrel, [1893] P. 320 ; 62 L. J. P. 92 ; 70 L. T. 
417 ; 9 T. L. R. 560 ; 7 Asp. M. L. 0. 4.34 ; 1 
R. 651. 

Amwlalions : — ^Reld. Youiipr v. Hoffman Manufacturing (3o. 

(1907), 70 L. J. K. B. 993 ; Coldrick v. Partridge Jones 

(1909). 78 L. J. K. B. 452. 

1758. Colliers & servants of colliery railway.] — 

('oLDRiCK V, Partridge, Jones & Co., Ltd., No. 
1741, ante, 

iii. Servants in Superior Positiotis, 

1759. General rule.] — (1) The rule that a master 
is not liable to a servant for injuries sustained from 
the negligence of a fellow sc^rvant in their common 
employment, is not altered by the fact that the 
servant guilty of negligence is a servant of superior 
authority, whose laT^ul directions the other is 
bound to obey. 

(2) Deft, was a maker of locomotive engines, & 
pltf. was in his employ. An engine was being 
hoisted, for the purpose of being carried away, 
by a travelling crane moving on a tramway resting 
on beams of wood supported by piers of brickwork. 
The piers liad been recently repairod, & i-he brick- 


work was fresh. Deft, retained the general 
control of the establishment, but WiUi not present ; 
his foreman or manager directed the crane to be 
moved on, having just before^ order(*d pltf. to get 
on the engine to clean it. J*ltf. liaving got on the 
engine, the piers gave way, the engine ft*ll, & pltf. 
was injured . This was the first time the (;ranc had 
been used & pltf. emidoyed in this manner : — 
Held: there Wiis no evidence to fix didt. with 
liability to pltf. ; for that, assuming tlu» foreman 
to have been guilty of negligence on the present 
occasion, he Wiis not tJio representative of the 
master so as to mak(‘ his acts the acts of the 
master ; he was merely a follow servant of pltf., 
though witli superior authority ; & there was 

nothing to show that hv, was not a fit person to be 
employed as foreman ; mdtlier was iJif*rc any 
evidence of personal negligence on tlie part of 
deft., as thej*e was nothing to show tliat he liad 
employed unskilful or incompt;tcuit persons to 
build the piers, or that he knew, or ought to hav(? 
known, that they were insufficient. — F kltham 
V, Engtand (1866), L. R. 2 Q. B. 33; 7 B. & S. 
676 ; 36 L. J. Q. B. 14 ; 31 J. P. 212 ; 15 W. R. 
1.51. 

Annotations : — As In (2) Apld. Ihiudo r. L. C. & D. By. (18C7 ), 

L. U. 2 Q. B. 439, n. Re!d. Wilson v. Merry (J8«8). L. K. 

1 Sc. Div. 326 ; Allen v. New (fas C-o. (1870). 1 Ex. D. 

251 ; Colo V. Do Trafford (No. 2). [1918] 2 K. B. 523. 

1700. .] — Wilson v. Merry, No. 1747, jmsi. 

1761. Chief engineer.] — Pltf. shipped, uiuIcm* the 

ordinary articles, as engineer on board defts.’ 
vessel, a screw stcaimM*. During the voyage 
pltf. was rciquired by tJic chief engineer to work 
a winch used to raise or lower the screw of the 
steamer. In so doing, & without any fault of 
jiltf., one of the handles of the winch came off, & 
pltf. was severely injured. ’J'he handle ought to 
have been fasl ened on ; there was a S(;r(‘W on 
board for that purpose, but it had rawer been 
fastened, although th(i chief engimjci* had several 
times before the accident promised to liavc it done 
when spoken to on the subject : — IJrld : tlu» 
chief engineer stood in tlnj i*elalion of fellow 
servant to pltf., Ac that there was nothing in the 
above facts to take the ease out of the ordinary 
rule of non-responsibility of a master for injury 
to his servant from the negligence of a fellow 
servant & consequently deft, was not liable for the 
injury to pltf. either in an act-ion foi' negligence or 
for breach of an implied undertaking to provide 
the ship, with good Ac siiflie-ient machinery ; the 
obligation implied by law not amounting to such 
an undertaking but only to take due care to 
provide projier machinery Ac competent servants 
to work it, — S earjjo J^indsay (1861), 11 C. B. 

N. S. 429 ; 31 L. J. P. 106 ; 5 L. T. 427 ; 8 
Jur. N. 8. 746 ; 10 W. R. 89 ; M2 E. R. 803. 
Aniutlatums Refd. Waller i-. S. E. Hy. (1803), 32 L. J. Ex. 

2J5 ; Lovoifrevo v. L. B. & S. C. Ky., Gallofflior v. Piper 

(1864), 16 C. B. N. S. 669. 

1762. Foreman.] — Iiovegrove v, London, 
Brighton Ac South Coast Ry. Co., Gallagher 
V, Piper, No. 1073, ante, 

1763. .] — An employer of labour, hiring a 

foreman to superintend the work, is not liable 
to a labourer employed by him for injuries sus- 
tained in constjqucnce of an accident which 
liappencd through the negligence of deft.’s fore- 
man in erecting a scaffold, there being no proof 


;7WALDiU)N V. JUNIOU AR.MY & NAVY 
hTOftES, [19101 2 I. R. 381.— IR. 

f. Engineman at pit mouth it 
ooUUt 1 — The engineman at the mouth 
or a coal pit, 8c the collier who works 
in the mine, are engaged in a common 
onipioymont. — R eid v, Babtonsuill 


Coal Co. (1858), 20 Duiil. ((^. 

13; 3 Macq. 260 ; .10 * 0 . Jur. 5.17. 
SOOT. 

PART XIII. SECT.^1, SUB-SECT. 5.— 
G. (d) iii. 

1762 i Foreman. \ — Duthik v. Cale- 


donian Ry. Co. (1898), 2.5 R. (Ct. of 
s»‘s^.) 934 ; 35 Sc. L. R. 726 ; 6 

S. L. T. 44.— SCOT. 

g. Manaaer of mine.] — Band of 
Hope 8c Albion Consoib v. Maokay 
(1871), 2 V. R. (Law) 158.— AUS. 
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Master and Servant. 


Sect. 1. — At cominon law: Svh-aeoi. 6, C. (d) Hi., 
iv. & t;.] 

of incompetence on the part of the foreman, or 
want of care on the part of deft, in appointing him, 
or of pereonal interference by deft, in the practical 
carrying out of the v/ork ; there being at the same 
time evidence that pltf. was acquainted with 
deft.’s foreman before he went to work, & made 
no complaint either of the foreman’s incom- 
petence, or of insecure scaffolding during the time 
he was employed. — I jYNCII v. Makciimont (1865), 
29 J. P. 675. 

1764. .] — Edwards v. London & Brighton 

Ily. t'o., No. 1805, post, 

1766. .] — Fbltiiam v. England, No. 1759, 

ante. 

1766. .] — Smith v. Howard, No. 1720, ante. 

1767. Manager of mine — Statutory appointment.] 

—J lefts, were the owners of a colliery within 
35 tVe 36 Viet. c. 76, & they had appointed a 
cert ill cated mamiger as required by sect. 20. A 
miner (imployf‘d in the colliery was killed by an 
explosion of iire-damp, tin* death being caused by 
th(j negligence of the manager the fact 

that, the manager was aiipointed ijursuant to the 
Act did not i)ut him in any dilTcrciiit position from 
that he would have Jield liad he been simply 
appointed manager ; & lie was a fellow servant 
with deceased ; & defts. wore, therefoi*e, not liable 
to the r(!p resen tatives of deceased for liis death. — 
lIowjiJ.LK V. Landore Hteel Co. (1874), L. B. 10 
Q. B. 62 ; 44 L. J. Q. B. 25 ; 31 L T. 433 ; 32 
L. T. 19 ; 38 J. P. 806 ; 23 W. B. 33 ». 

Annotations Johnson r. Lindsay, [18011 A. O. 

371. Consd. Ilodloy r. lUnkuoy 8.8. (k)., [18021 1 Q. B. 

r,$; Oihb V. Kynoch, [10071 2 K. B. 648; Da\dcl r. 

Britannic Morlliyr dual (V».. [1000] 2 K. B. 146. Reid. 

Alien V. New Gas Co. (1876), 45 L. J. Q. B. (568 ; Hay- 
ward V. Drury Lane Thoafciv & Moss* JCmpiros, [lOl’Tl 

2 K. 13. 800. 

1768. Master of ship.] — IIkdley v. Pinkney & 
Suns S.8. Co., No. 1720, ante. 

iv. Servants of Different J\J asters. 

1769. Necessity for control by common master.] 
— A person who is injured by the negligence of 
anotliei ’s servant caniiot be a fellow servant with 
the servant whose negligcnct^ causes the injury, 
so as to exempt the master from liability, unless 
he is under tlu‘ c;oiiti‘ol & orders of the master. 

Lefts. & the (J. N. co. owned adjoining stations, 
which were worked by a “ joint station staff,” the 
cost of whose salaih's was borne equally by the 
two cos. 8., one of siuih staff, was hired by tlie 
Ct. N. co., & received his salary from them. While 
engaged in his duty as signalman, 8. was killed 
by the lu^gligence of defts.’ engine driver i —field : 
S. was not dedts.’ servant, so as to bo a 
fellow .servant with the engine driver ; & therefore 


his widow could recover damages from defts. for 
his death. — SwAiNsoN v. North Eastern By. Co. 
(1878), 3 Ex. D. 341 ; 47 L. J. Q. B. 372 ; 38 
L. T. 201 ; 42 J. P. 357 ; 26 W. E. 413, C. A. 

Annolatimis Johnson v. Lindsay, [1891] A. O. 

371. Distd. Williams v. Linotype & Maohlner/ (1914), 

84 L. J. K. B. 1620. Refd. Page v. Mot. Ry., Heard v. 

Mot. Ry. (1887), 4 T. L. R. 103 ; Hayward v. Drury Lane 

Theatre & Moss* Empires, [1917] 2 K. B. 899. 

1770. Servant of contractor.] — Defts. 

having contracted with the Crystal Palace co. 
to erect a tower, manufactured the materials, & 
made a sub-contract with M. & other persons to 
do, by piece work particular portions of the hoisting 
& fixing the materials, the scaffolding & tools being 
provided by defts. The workmen employed by 
the sub-contractors were paid weekly, by defts. 
according to the time they worked, an account 
of which was kept by defts.’ foreman. M., the 
sub-contractor emydoyed W., pltf.’s husband ; & 
whilst he was at work at the bottom of the tower, 
defts.’ men, who wore at work on the top, negli- 
_ jntly let fall an instrument called a rymer which 
struct pltf.’s husband on the head, & caused his 
death: — Held: (1) the sub-contractor & his 
workmen were scivants of defts., engaged in one 
common employment iviih their other servants, & 
consequently, (lefts, were not liable under Fatal 
Accidents Act, 1840 (c. 93), for the injury caused 
by the negligence of tlie latter. 

(2) A master is not responsible i ;0 one servant 
for an injury occasioned to him by the negligence 
of a fellow sei'vant wliilst they are acting in one 
(common seiwice ; hut this rule does not liold 
where the person doing the injury is not a person 
of ordinary skill & care. 

(3) A servant may however decline any service 
in which ho apx)rchends injury to himself. — 
WiUGETT V. Fox (1856), 11 Exeb. 832 ; 25 L. J. Ex. 
188 ; 26 L. T. O. 8. 309 ; 2 Jur. N. 8. 0.55 ; 4 
W. B. 254 ; 150 E. B. 1069. 


Aniwtaivnis : — An to (1) Distd. Abralium v. Reynolds (1800), 
6 H. & N. 143 ; Turner v. G. E. Ky. (1874), 33 L. T. 431. 
Dbtd. Roiirke v. White Moss Colliery Co. (1877), 2 C. P. D. 
20.6. Consd. Johnson v. Lindsay, 11891] A. C. 371. Refd. 
Dcgg V. AHd. Ky. (1857), 1 U. & N. 773 ; Bartonshill 
(^oaiCo. V. M(5(iiiJre (1858), 31 L. T. O. H. 258 ; Voso r. 
L. & Y. Ry. (1858), 27 L. J. Ex. 249 ; Morgan v. Vale of 
Neath Ry. (1805), L. It. 1 Q. B. 149 ; Charles v. Taylor 
(1878), 3 C. 1*. D. 492 ; Bwaiuson v. N. K. Ily. (1878), 
3 Ex. D. 341 ; Thrussell r. Handyside (1888), 20 Q. B. D. 
359 ; Cooper & Crane v. Wright, [1902] A. C. 302 ; Hay- 
ward 13. Drury Lane Theatre & Moss* Einpli*eB, [1917] 
2 K. B. 899. 


1771. .] — Pltf., a servant of J. & co., 

who were employed by defts. to carry cotton from 
a wai’ehouse was receiving the cotton into his lorry 
when, in consequence of tlie negligence of defts.* 
porters, in lowering the bales from the upper floor 
of the warehouse, a bale fell upon him : — Held : 
pltf. & (lefts.’ servants not being under the same 
control, or forming part of the same establishment. 


1768 i. Mantvr of ship.] — Gordon i 
Pyrnu, [1892] W. N. 160.— SCOT, 
1768 li. — — .] — Gilui<’.s r. Cairn 
(1906), 8 P. (Ct. (if H(*ss.) i74 ; 4 
L. 11. 218 ; 13 S. L. T. 58G.— SCO! 
h. Mate HU },M‘nHsi nf/ nnloadimi h 
(it7ai)crs.>-SANDKitsoN V. Smith (1882 
3 N. H. W. L. It. 31.— Alls. 

k. V tulerground manager of mine. 
—JKNKINS D. GRI'HT PlXOAL GOIJ 
Mink (1904), 6 W. A. L. U. 122.— AUS 

1- .]— -WuiuiiT V. KoxmrRf! 

& Morris (1861), 2 Mm ph. (('t. t 
Boss.) 748 ; 36 Sc. Jur. 371. -SCOT. 

m. Town reeve aetina aa forema 
of works.]- D ukw v. Township o 
East WiUTHy (1881), 40 U. R. loi 

— CAN. 


n. Dircdar aa foreman.] — Pair- 
wiflATiiKB 13. Owen Sou.\j> Sionk 


Quarry Co. (1895), 26 O. R. 604.— 
CAN. 

o. Trewk master of railivay com.' 
pauy.l — Day v. Canadian Pacific 
IlY. Co. (1903). 36 N. B. R. 323.— CAN. 

p. Manaoer of hotel.] — Junor v. 
International Hotel Go., Ltd. 
(1914), 26 O. W. It. 646 ; 6 O. W. N. 
690 ; 29 D. L. R. 960 ; 32 0. L. R. 
399 ; 7 O. W, N. 420.— CAN. 

q. li^vverirUendeni engineer.] — Wkst- 

KUN POAVKR Co. V. BXROKLTNT (B. C.), 
[1917] 1 W. W. R. 1262 ; 54 S. C. R. 
285.— CAN. 


r. Truffle manay&r of railway 
rniapaui/.]— (J onway i». Belfast & 
North Eux (Jountirs Ry. Co. (1877), 
I. It. 11 C. L. 346.— IR. 

t. Haihonu inspector .] — Macfarlanb 
r. Caledonian Ry. Co. (1867), 0 


Maeph. (Ct. of Sess.) 102 ; 40 So. Jur. 
41.— SCOT. 

a. Manager of limited cf/mpany ,] — 
(JONNOLLY V. YOUNa*S PARAFFIN 

Light & Mineral Co., Ltd. (1894), 
22 R. (Ct. of Sess.) 80 ; 32 So. la R. 
01 ; 2 k L. T. 306.— SCOT. 

PART Xm. SECT. 1, SUB-SECT. 5.— 
C. (d) iv. 

1770 i. Necessity for control by co/tn- 
man meuter— -.Servant of contractor .] — 
Belong v. Burrru.-Johnbon Counpy 
IRON Co. (1885), 25 N. B. R. 140.-— 
CAN. • 

1770 li. .]— Hastings 13. Lk 

Rot (No. 2) (1903), 34 S. C. R. 177.— 

CAN. 

1770 iii. .1 — Smyth p. 

Turnbull (1890), 17 H. (Ct. of Sess.) 
877 : 27 So. L. R. 715.— SCOT. 
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were not so employed upon a common object, as 
to deprive pltf. of a right of action against delts. 
for such negligence. — ^A braham v. Reynolds 
(1860), 6 H. & n! 143 ; 1 L. T. 330 ; 24 J. P. 327 ; 
6 Jur. N. 8. 53 ; 8 W. B. 181 ; 157 E. R. 1133. 

Annataiiona : — Consd. Turner u. G. K. Ry. (1876), 3a L. T. 

431. Distd. Oharloa v. Taylor (1878), 3 C. P. D. 492. 

Reid. Rourko v. WMto Moss Oolliery Co. (1877). 2 C. P. D. 

20.5 : Swoinson V. N. E. Ry. (1878), 3 Ex. D. 341 ; Johnson 

r. Lindsay, [1891] A. C. 371. 

1772. .] — Defts., a railway co., 

employed a contractor to unload their coal trucks 
at shoots on sidings constructed for the purpose. 
The contractor employed his own labourers, 
among whom was pltf., whom ho engaged & paid, 
& over whom he had entire control. Pltf., while 
engaged in the work, was injured by the negligent 
shunting of an engine managed by the servants 
of defts., which was bringing coal trucks on to the 
sidings to the shoots : — Held : there was no such 
common employment between pltf. & the shunter 
as would disentitle tlie former from bringing an 
action against defts., for the negligence of their 
servants. — T urner t\ Great Eastern Ry. Co. 
(1875), 33 L. T. 431 ; 40 J. P. 8. 

1773. .] — In an action to recover 

damages for injury caused by the negligence of 
the defendant’s servant, the defence of conamon 
employment is not applicable unless the injured 
person & the servant whose negligence caused the 
injury were not only engaged in a common employ- 
ment, but were in the service of a common master. 

Builders contracted to build a block of houses, 
under a specification prepared by the owners’ 
arcliitcct, certain lire proof portions of the houses 
to be executed by resps., who were iron foimders. 
Resps. contracted with the architect to do their 
portion of the work, & had no contract with the 
builders & were not under their direction or control. 
While resps. were carrying out their contract 
workmen employed by them in raising concrete 
to the upper storey of the building negligently 
let a bucket fall on applt., who was working in the 
lower storey in the employment of the builders. 
In respect of the injury thus caused applt. brought 
an action against resps. : — J7 eld : since tlie relation 
of master &; servant did not exist between resps. 
A; applt. the doctrine of collaborateur did not apply 
A the action was maintainable. 

^J’he general servant of A. may for a time or 
on a paiticulai* occasion be the servant of B., A; a 
pcj'son who is not under any i)aid contract of 
service may nevertheless have put himself under 
the control of an employer to act in tlie capacity 
of servant, so as to be regarded as such. . . . 
It must be remembered that whilst a servant 
contracts with his master to bear the risks of the 
negligence of his fellow servants, there is, as has 
more than once been laid down, a corresponding 
duty on the part of the employer to take due care 
to select competent servants (Lord JJerschell). 

Tlie immunity extended to a master in the case 
of injuries caused to each other by his servants 
wliilst they are working for him to a common end 
is an exception from the general rule, & rests upon 
an implied undertaking by the servant to bear the 
risks arising from the possible negligence of a 
fellow servant who has been selected with due care 
by his master (Lord Watson). — Johnson v. 
Lindsay & Co., [18911 A. 0. 371 ; 61 L. J. Q. B. 
bO ; 65 L. T. 97 ; 55 J. P. 044 ; 40 W. R. 405 ; 7 
T. L. R. 715, n. L. 

^^nnotaiians : — Folld. Cameron r. Nystroin, [1893j A. C?. 

398. Apld. Hayward v. Drury Lane Tlicaire IMcksk* 


Empires, [1917] 2 K. B. 899. Reid. Donovan «. Laing 
WliarLon & Down Construction Syndicate, [1893] 1 Q. B. 
629 ; Hodloy v, Pinkney S.S. Co.. [1894] A. O. 222 ; Stamp 
V. Williams (1896), 12 T. L. R. 516 ; (hooper & Crane v, 
Wright, [1902] A. C. 302 ; Kay v. British Westinghouso 
Electric Sc Manufacturing Co. No. 1 (1005), 49 Sol. Jo. 
296 ; Burr v. Theatre Royal, Drury Lane, [1907] 1 K. B. 
r>44; Cribb v. Kynoch. [1907] 2 K. B. 648; Jones v. 
Canadian Pacific Ry. (1913), 83 L. J. P. O. 13 ; Williams 
r. Linotype Sc Machinery (1914), 84 L. J. K. B. 1620 ; 
Hofismer v. l^ckXords (1920), 36 T. L. 11. 818. 

1774. .] — In an action to recover 

damages for injury caused by deft.’s ser\^ant, the 
defence of common employment is not applicable 
unless pltf. was at the time of the injury in deft.’s 
actual employment in the relationship of master 
& servant. Where defts. were stevedores & pltf. 
a servant of the shipmaster on whose ship the 
injury was caused & the person wliose negligence 
caused the injury was a servant of the stevedores ; 
— Held : the defence of common employment 
was not available. — Cameron v, Nystrom, [1893] 
A. C. 308 ; 62 L. ,T. P. C. 85 ; 68 L. T. 772 ; 57 
J. P.550 ; 7 Asp. M. L. C. 320 ; 1 R. 362, P. C. 

1775. .] — Tt was one common employ- 

ment which both sets of men wtire engaged upon. 
But though this is so, there is still tlie question 
whether M.’s gang of wliich pltf. was one, were 
working with deft.’s men under one common 
master. That this is so tlie law is chmr from 
Johmon v. Lhidsay & Co.t No. 1773, ante (A. L. 
Smith, L.J.). — Stamp v. Williams (1896), 12 
T. L. R. 516, a A. 

1776. Servant of another.] — RouitKrr v. 

White Moss Coujery Co., No. 1725, ante. 

1777. .] — Applts. (jontracted with a 

stevedore t(v unload tJieir ship, & the contract 
provided tliat tlie owners sliould “ provide for 
each hatch being dischai'gcd, one winch driver, & 
one hatch man.” Uesp., who was one of the 
stevedoie’s laboureis, was injured during tlic un- 
loading by the uegligtmce of one of the winebmen, 
who was one of the crew of the ship i—Held : 
the wincliman & resj). were not in a (loinmon 
employment, & apidts. wore liable for the negli- 
gence of the wincinnan. — Cnion S.S. Co., Ltd. 
V, Claridge, [1891 1 A. (\ 185 ; 63 L. J. P. 56 ; 
70 L. T. 177 ; 58 J. P. 366 ; 7 Asp. M. L. C. 412 ; 
6 R. 431, P. C. 

Annotations Reid. Marrow v. Flimby & Brouf?]il-un Moor 
Coal & Fire Brick (ki., 11898] 2 «. B. 588 : I’ouIkou r. 
Jarvis (1919), 122 L. T. 171. 

1778. Servant hired to another.] — A 

stevedore contract(*d to load a sLij), & hired an 
engine from P., wlio sent his servant, N., to work 
it. M., a servant ol tlie stevedore, ga\ e tJic signals 
to N., & by N.’s negligence a sack fell & killed M. 
TJie wages of N. were paid by P. : livid : N. 
was the servant of J*., & P. was liable U) M. s 
representative's for coniperisation. Moore y. 
Palmer (1886), 5 IJ . P. 196; 2 T. J.. R. 781 , C. A. 

Annotalwns :—Retd- WiliMor.SMti r. Lynn 

Co (191.3) 109 L. T. 63; 1 ’ouIkoii v. Jarvis (1919), 89 
L. J. K. B. .305. 

1779 . Servant of another railway company.] 

— Warburton V, Great Western Ry. Co., No. 
1716, a??/c. 

1730, ,] — s WAiNsoN V. North Eastern 

Ry. Co., No. 1769, arle. 

1781. •] — Page v. Metropolitan Ry. 

Co., Beard v. Metropolitan Ry. Co. (1887), 4 
T. L. R. J03. 


V. Vohmteers. 

1782. Whether defence available against volun- 
teer —General rule.] — The rule of law, that a master 


fart XIII. SECT. 1. SUB-SECT. 5.- 
C. (d) V. 

17821. Whether defence availab 


against volunteer — Uen^al ru/f;.]-- 
Wliero a person has voluntarily assisted 
ono of CO. *8 servants ho Is, ok regards 


oluiiiis of dauio^^s against llio co., 
in no better position tliau a servant 
employed by the co., Sc the defence 
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Master and Servant. 


SecL 1 . — At common law: Stib-aecU 5, C. (d) v., 

(e) i>3 

is not in general responsible to his servant for 
injury occasioned by the negligence of a fellow 
servant in the course of their common employ- 
ment, applies to the case of a person who is injured 
whilst voluntarily assisting the servants in their 
work. 

Therefore, where the servants of defts., a 
railway co., were turning a truck on a turntable, & 
a person not in the emiiloyment of defts. 
volunteered to assist them, & whilst so engaged, 
other servants of defts. negligently propelled a 
steam engine & thereby caused the death of the 
person wlio so volunteered : & the servants were 
persons of competent skill & defts. did not authorise 
the negligence : — IJcld : defts. were not liable to 
an action by the personal representative of the 
deceased. — IJ ego v. MinnAND Itv. Co. (1857), 

1 H. & N. 773 ; 20 L. J. Ex. 171 ; 28 L. T. O. S. 
357 ; 3 Jur. N. S. 305 ; 5 W. 11.. 304 ; 150 E. It. 
1413. 

Jnnotations : — Distd. Abralmm v. Poynolde (1 860), 5 IT. & N. 
143. Folld. Potter v. Fuiilkner (1861), 1 Jl. & S. 800. 
Distd. AVrifirht v. L. & N. W. Ity. (1876). 1 Q. 11. 1>. 262. 
FoUd. lltiBH t». Hendon U. I). (J. (1012). 28 T. L. 11. 317. 
Distd. Hayward r Hmr>' Lane Tlicatre A' Wosh* Kinpires 
11017] 2 K. H. 300. Expld. HeaHiner v. PickfordH (1020), 
36 T. L. It. 818. Reid. Hartonshlll Coal Co. v. MnOnire 
(1858), 31 L. T. O. S. 268 ; Swainwon r. I^. K. Hy. (1878). 

3 TCx. 1). 341 ; Hongldon v. l*ilklnprlon, 11012] 0 K. B. 
308. Mentd. Buck v. Wllliunis (1868). 3 H. & N. 308. 

1783. .] — Jf a stranger invited hy a 

servant to assist )iim in his work, is, while engaged 
in giving such assistance, injured by tJ' negligence 
of another servant of the same mast(T in t he coui'se 
of Ids employment, the stranger cannot hold the 
master rosj »onsi ble. l^lie stranger, by voluntecjring 
his assistance, cannot impose UT)on the master a 
greater liability than tliat in wliicli he stands 
towards his own servant ; if (lie master takes 
care that his servants arti persons of competent 
skill & ordinary carefulness, he is not liable for 
any injury that one of them may receive from the 
negligence of anoth<;r. — ^I’OTTKJt r. Faulknkii 
(1801), 1 B. & 8. 800 ; 31 L. J. Q. B. 30 ; 5 L. T. 
455 ; 20 J. B. 110 ; 8 Jur. N. 8. 250 ; 10 W. R. 
03 ; 121 E. R. 011, Ex. (h. 

^wno/oTiVw^ .—Distd. ,Wrifflit r. L. & N. W. By. (187G), 1 
g. B. 1). 252. FoUd. BasH v. Heiiclou U. D, c:. (1U12), 
28 T. h. Tl. 317. Distd. Hayward r. DruiT Ijhtio Tlwatrc 
& Mohs’ Knijjlres, (11117] 2 K. B. 8i)11. Expld. Hcasiiicr 
V. Pickford.s (1920), 36 T. L. K. 818. Refd. Tobbutt v. 
Bristol & Exeter By. (1870), L. B. 6 g. B. 73 ; Houghton 
V. Pllkingtoii, (1912] 3 K. B. 308. 

1784. Stranger appealed to for Information.] 

— A passer by who is casually appealed to by a 
workman for information rcsiiecting a tiring whicli 
the latter is doing in a public thoroughfare, is not 
to be considered a volunteer assistant , so as to 
exoner ate the workman’s master from responsibility 
for aii injury resulting to the former from the 
workman’s negligent mode of doing the work. — 
Cleveland v. Spier (1804), iC C. B. N. 8. 399 ; 143 
E. R. 1183. 

1785. Where common Interest with master 

— Pl^ntUT assisting railway porter.] — Pltf. was the 
consignee of a heifer, which was to be carried by 
defts. &- delivered at their station at Penrith. 
On the arrival of the loose box containing the 
heifer at the station, there was only one porter to 
shunt the box to a place wliere the heifer could 
be taken out. Pltf., therefore, with tlie assent 
of the station mastej*, fissistod in the shunting, & 
while so engaged was injured through the negligence 


of the co.’s servants \~ -Hcld : pltf. was not a mere 
licenccc, nor was he in the position of a fellow 
servant. 1 lis true position was that of a consignee 
taking delivery from the co. in a manner assented 
to by the co., & as such was entitled to recover, if 
while so engaged he was injured by the negligence 
of the co.’s servants. — ^IA^right v, London & North 
Western Ry. Co. (1876), 1 Q. B. D. 252 ; 45 
L. J. Q. B. 570 ; 33 L. T. 830 ; 40 J. P. 628, C. A. 

Miriotations :-~€onsd. Houghton v. Pilkiiigton, [1912] 3 
K. B. 308. Folld. Willlaine v. Linotype & Macbineiy 
(19M). 84 L. J. K. B. 1620; Hayward v. Drury Lano 
Theatre’ & Mobs* EmpiroB, (19171 2 K*, J- ^99. 

SutelilTo r. Cllcntfl Investment Co., [1924] 2 K. B. 746. 

17g6. Plaintiff assisting for benefit of 

own master.] — Pltf.’s employers engaged defts. to 
repair a linotype machine. Defts. sent one of 
their servants to the premises of pltf.’s employers 
for that puipose. Pltf., at the request of deft.’s 
servant, was assisting in the work when a chip 
of metal flew into his eye & injured him. In an 
action brought by pltf. to recover damages from 
defts. in respect of the injury, the jury found that 
defts.* servant was guilty of negligence in executing 
the work ; that pltf. did not voluntarily assist 
defts.* servant for the benelit of defts., but that he 
assisted him for the benefit of his own employers 
in order to expedite tlu? work : — Held : having 
regard to the lindings of the jury, the doctrine as 
to common employment was not applicable, & 
pltf. was entitled to recover. — Williams r. 
laNOTYPE & Machinery, Ltd. (1914), 84 L. J. 
K. B. 1620; I12L. T. .558. 

1787. Dancer attending rehearsals.] — 

Defts. had under agreement the use of Drury liane 
Theatre for the production of a revue. Pltf., 
a principal dancer, attended rehcai sals of the revue ; 
she was under no contract with defts. to attend 
them & was not paid for her attendances, but 
attended in the hope & expectation of obtaining 
an employment for the run of the revue when 
it was ready for i)roduction. At one of the 
rehearsals a staircase which formed part of the 
scenery was fixed upon the stage by the direction 
of the producer of tlie revue, who was a servant 
of defts.. in such a way as to be unsafe. Pltf., 
with others, look up a position on the staircase 
hy the du’ection of the producer, when the stair- 
f*asc collapsed, with tlie result that pltf. sustained 
serious inj\irics, to recover damages for which 
she brought the present action. 3’hc jury found 
that pltf. was not in the employment of defts., 
& that tlie accident was caused by the negligence 
of one of their servants, ifc judgment was given 
against doitfi. -J/cld : on the facts the finding 
of the jury tliat pltf. was not a servant of defts. 
was right ; &, further, pltf. was not a mere 

volunteer who could not be in a better position 
to recover damages from defts. than their oym 
servants, but was a volunteer in a service in which 
she had a common interest with defts., & therefore 
the doctrine of common employment had no 
aiiplication & pltf. was entitled to recover. — 
Hayward v. Drury Lank Theatre & Moss’ 
Empires, [1917] 2 K. B. 899 ; 87 L. J. K. B. ; 
33 T. L. R. 557 ; 61 Sol. Jo. 665 ; 117 L. T. 623, 
O. A. 

Arirudations : — ^Re!d. Kitnbcr r. Gas Light & Coke Co. 

(1918), 87 L. J. K. B. 651 ; Hardy r. C. L. Ry., [1920] 

3 K. B. 459 ; Heasiuer v. Bickfords (1920), 36 T. L. R. 

818 ; Sutollffo V. Clients Invcetiuont Co., (19241 2 K. B. 

746. 

1788. Infant.] — Bass v , Hendon Urban 

District Council, No. 1732, ante. 


of common employment applies.— 546.— SCOT. 
Lunnir V. GLA^^now A SoiTTii Wj<»'n*:Kv 
Rt. Co. (1906), 8 F. (Ct. of Sobh.) b. 


Assistance at request of 


foreman.]— MvTiviiY v. Boss, (1020] 
2 I. R. 199.— IR. 
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1789. Though no Intention to make 

contract of service.] — The doctrine of common 
employment is too well established in the fabric 
of English law to bo disturbed or departed from 
even where pltf. is an infant & had no idea of 
making any contract of service. — IIeasmeu i\ 
PiCKFOJiDS, Ltd. (1020), 30 T. L. R. 818. 


(c) When Defence Not Available. 


i. Employment of Incompetent Fellow Servants. 


1790. Duty of master to select competent fellow- 
servant.] — Hutchinson v. York, Newcastle, & 
Berwick Ry. Co., No. 1697, ante. 

1791. .] — It is a well established rule of law 

that a ser\'ant cannot ordinarily sue his master 
for an injury sustained through the negligence of 
a fellow servant ; but the master is bound to use 
due care in the selection of competent servants, 
& is liable for negligence in employing incompetent 
persons. He is not bound to warrant the com- 
petency of his servants ; & in an action against 
him for an injury done by one of his seiwants to 
another, the question for the jury is, not whether 
the servant was incompetent, but whether the 
master did not exeirise due care in employing him. 
—Tarrant v. Webb (1850), 18 C. B. 797 : 25 
L. J. C. r. 201 ; 27 lu T. O. S. 202 ; 20 J. P. 711 ; 
4 W. R. 040 : 139 E. R. 1585. 

AnmAniiona : — Apld. Wilson v. Merry (1868). L. R. 1 Rc. & 

Div. 326. Reid. Roberts r. Smith (1857), 2 H. & N. 213 ; 

Mellors v. Shaw (1861), 1 B. & S. 437 ; Lovogrove v. L. B. 

& S. C. Ry., Gallagher v. Piper (1864), 33 I.. J. C. 1*. 329 ; 

Hocy V. llublln & Belfast Ry. (1870), 18 W. K. 930 ; 

Oibb V. Kynoch, [19071 2 K. B. 548 ; Watkins v. Naval 

Colliery Co. (1907), Ltd. (1911), 104 L. T. 439. Mentd. 

Sinyly t?. Glasgow & Londonderry Steam i*aekct Co. 

(1868), 10 W. R. 483. 


1792. .] 

1793. ,] 

1794. 

1773, 


— Searle V. Lindsay, No. 1701, awfe. 
— Wilson v. Merry, No. 1747, ante. 
— Johnson v. Lindsay & Co., No. 


1795. .] — Lloyd v. Wooli.and Brothers, 

No. 1007, ante. 

1796. .] — Butler (or Black) v. Fife 

Coal Co., Ltd., No. 1809, post. 

1797. .] — Potter v. Faulkner, No. 1783, 

ante. 

1798. Incompetent fellow servants employed — 
Defence not available.] — Hutchinson v. York, 
Newcastle, & Berwick Ry. Co., No. 1097, ante. 

1799. .] — Tarrant ?;. Webb, No. 1791, 

ante. 

1800. .] — A master is responsible to 

his servant for the injury received in the course 
of his service, if it be shown to have been occasioned 
by the personal negligence of the master. Such 
negligence may be brought home to the mastej* by 


showing either his personal interference to be the 
cause of the accident, or that he negligently 
retained incompetent servants, whose incom- 
pctency was the cause of the accident : but, in the 
absence of a special contract, the master is not 
liable for an accident not proved to have beem 
occasiomid by his personal negligence. — Ormond 
V. Holland (1858), E. B. & E. 102 ; 31 L. T. O. S. 
83; 120E. R. 445. 

Annotationa : — Reid. Mollors v. Shaw (1861), 1 B. & S. 437; 

Fowler v. Look (1872), L. 11. 7 C. V. 272. Mentd. Murphy 

V. Phillips (1876), 35 L. T. 477. 

1801. .] — BARTONSHI1.L COAL Co. V. 

McGuire, No. 972, ante. 

1802. .] — ^After the jmssing of 18 & 19 

Viet. c. 108, special rules were framed & approved 
for the regulation of a coal mine, of which deft, 
was the proprietor & manager ; by one of these 
rules foj* the direction of enginemen & banksmen, 
every morning, b(‘fore any one descended the shaft, 
the cage by which thi‘y were let down was to be 
twice run slowly uj) &. down, loaded, in order to 
test the sullicioncy of the rope & tac^kling ; tJiis rule 
had been liabitually neglected for many weeks, 
to deft.’s knowh^dge. One night the rope by 
which the cage wiis suspended, being before in good 
repair, was, as it was aftci*wards discovered, 
injured by an accideutal fire in tlie mine ; the next 
morning A., u ho was a miner employed by deft, 
in the colliiiiy, olliiu’ miners, ^ who all knew of 
the julo for testing the rope, & of its being 
habitually violated, i)rescntetl thcmselvt‘s at the 
pit to be let down to work, & tliertj not having 
been any previous testing of the rope, etc., accoid- 
ing to tno ride, were told by the banksman that 
they had better examine the rope b(*fore they 
went down ; they, however, got immediately 
into the cage, ^ the rope breaking as they descended 
they were all killed. An action liaving been 
brought by A.’s representative against deft. : — 
Held : the action was not inaintainabh?, for A.’s 
own negligence had material] y contributed l.o tlic 
accident. Scmhlc : but for deceased’s negligence, 
deft., notwithstanding decuiased A- the banksman 
were both employed by deft, in the colliery as 
fellow labourers, would have bet*n liable by 
reason of his personal negligence in neglecting th(j 
rule & keeping in his em})loy a banksman who he 
knew habitually violated it. — Senior v. Ward 
(1859), 1 E. & E. 385 ; 28 L. J. Q. B. 139 ; 32 
L. T. O. S. 252 ; 5 Jur. N. S. 172 ; 7 W. R. 201 ; 
120 E. R. 954. 

Annofntiona : — ^Refd. Baker v. G. W. By. (1859), 32 L. T. 

O. S. 256 ; Glarko v. IIolrneH (1862), 7 11. & N. 937. Mentd. 

Sinyly r. Glasfirow & Loiniondcrry Steam 1‘acket Co. 

(1868), 16 W. R. 483. 

1803. .] — Searle v. Lindsay, No. 

1701, ante. 
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1790 i. Duty of master to acleci com- 
petent fellow servant.] — Devkkiu. v. 
Grand Trunk Ry. Co. (1866), 25 
U. C. R. 517.— CAN. 

1790 il. .] — Cabipbkij. v. Genk- 

Mining Assoon. (1868), 7 N. S. K. 
415.-^AN. 


1790111. .] — Smith v. Inter- 

colonial Coal Mining Co. (1877), 
2 R. & C. 656.-~CAN. 


1790 Iv. .] — O’SULI.IVAN V. Vic- 

TOWa Rr. Co. (1879), 44 U. C. R. 128. 


1790 V. .] — Mat v. Ontario & 

OuRBEC Ry. Co. (1885), 10 O. R. 70.— 


1790 Vi. .] — RA.TOTTK V. Cana- 

dian Paoific Ry. (1889), 5 Man. L. R. 
365.— CAN. 


1790 vii. ^.1 — White V. Sydney & 

Louisbukg Coal Ry. Co. (1893), 
25 N. S. R. 381.— CAN. 

1790 viii. .] — Baird v. Dunn & 

Gregory (1895), 33 N. B. K. 156.— 
CAN. 

1790 ix. .] — L\wre.vckv. Kelly 

(1910), 19 Man. L. R. 359.— CAN. 

1790 X. .] — KELIJ5TT V. Buitish • 

Columbia Marine Rys. (-o.. Lid. 
(1911), 16 B. C. R. 196.— CAN. 

1790 xi. .] — Dickey v. Canadian 

National Ry.. [1921] 1 W. W. R. 
1196 ; 58 D. L. R. 628.— CAN. 

1790 xii. .1 — ^Where an employer 

rotaiuR incompotent. & unqualitied 
Kurvaiitfl & an accident occurH ho is 
roRpoiiBlble to hlR cniployco, though 
not 80 under ordinary rIrcuinstaiiceH, 
when the act Is by his fellow -servant. — 
Buiher V. Simpson (1886), 7 NHd. 
L. R. 130.— NFLD. 


1790 xlii. .] — master Is hound. 

in the event of his not poruoiially 
h'ii])eriiitcnding: directing the work, 

to select proper & competent pernous 
to ilo so. — Wilson v. Merry (1808). 
L. K. 1 Sc. & Div. 326.— SCOT. 

c. Delegaiitm of aeUction.] — 

A master may among other duties, 
delegate to another the duty of 
Holwting follow workmen or eorvanis, 

ill such a case the master's obliga- 
tion is limited to the exercise of a 
reasonable care in suloctiug a coin- 
petent person for such purpose. — 
WiiJSON V. Hume (1880), 30 C. P. 542. — 
CAN. 

d. NcffligcrU acleeiion — On^ia 

nf proof.] — Andfjwon V. Canadian 
Northern Ry. (1911), 45 ,S. C. R. 
355.— CAN. 

e. .] — When it 

is sliown that a servant is incompetent., 
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Seel. 1. — At common law: Sub-sect. 5, C. (e) i. 
<fc ii.] 

1804. .] — Lovbgrovb v. London, 

Brighton & South Coast Ry. Co., Gallagher 
V. Piper, No. 1673, ante. 

1805. .] — In an action against an 

employer, for an injury caused by the negligence 
of a fellow servant, in the position of a foreman, 
the negligence imputed to the employer being, the 
employment of a person not of competent skill 
to direct the work, although evidence that the 
work required skill, & was being done unskilfully 
& improperly under his dircjction, may be some 
evidence that it was improper to employ him to 
direct it, it is evidence so slight as to be scarcely 
sufficient, & is amply met by positive evidence that 
I)ersons of knowledge deemed him a person of 
competent skill & exiierience. 

The master is not liable to one of his servants 
for the consfiqutmce of the negligence of another, 
unless he himself, the master, has been guilty of 
personal negligence. That is, some particular 
negligence, it is not enough infer or presume 
negligtmce on his part from tlic negligence of the 
servant ; but some particular neglgencc on the 
part of the master must b(^ shown. This principle 
lias been applied to (‘ases like the present, where the 
injury is suggested to have arisen from the negli- 
gence of a fellow servant in the posithm of a 
foreman or manager (CnoMProN, J.).— PiDWARDS 
V. London &, JiRiaiiroN Itv. Co. (1S65), 4 F. & P\ 
530, N. 1‘. 

1806. .] — Lync'h V. Mabchmovt, No. 

1763, ante. 

1807. .] — Defts. had on their premises 

gates which were safe when opened & wedged 
up, but liable to fall wlnm closed, ^riie attention 
of th(i nianager had been directed to the unsafe 
(!ondition of the gates At orders had been given, 
but not (larried out, t>o remedy this. I’ltf., a 
workman in the employ of defts., passed through 
the gates when open, but on his return one of 
them was closed, & shoHly afterwards, while he 
was working near t he gates, they fell on & injured 
liim. There was no evidtuice to show how this 
liapponed, nor any evicl<.'ncc that the manager & 
other persons employed by defi-s. were incom- 
petent : — HM : chdt-s. w('re not liable, as pltf, 
had not shown that tJie pei’sons employc^d by 
defts. were incompetent, & the negligence, if any, 
which caus(id tJie accident was that of a fellow 
workman of jdlf. — A llen v. New Gas Co. (1876), 
1 Ex. D. 251 ; 45 L. J. Q. JJ. 668 ; 34 L. T. 541. 
AniiMalUm: — ^Befd. Swaliisou v. N. E. ]ly. (1877), 37 L. T. 

102 . 

1808. .] — Kay v. Biutisii Westing- 

IIOUSK PiLKCTBIC & MANUFAUrUBlNG CO., LTD., 
No. 1602, ante. 


lgQ 9 , ,] — (1) The husband of pursuer 

was killed by an outbreak of poisonous gas w^e 
working in the employment of defenders, a limited 
CO., in a coal mine of which they were owners. 
In an action for damages at common law & 
alternatively under Enmloyers^ Liability Act, 
1880 (c. 42), the sheriff-substitute found that 
defenders were liable inasmuch as they had 
failed to appoint officials competent for the 
working of the mine, & he assessed the damages 
at £400. On appeal the ct. of sess. held that 
defenders were not liable at common law, having 
used reasonable care in appointing managers of 
the necessary qualification & experience ; that 
although there had been a breach of the special 
rules applicable to the mine under Coal Mines 
Regulation Act, 1887 (c. 58), s. 49, these rules 
prescribed the duties of the managers & firemen 
& imposed no duties directly on the owners of the 
mine ; but, that defenders were liable under the 
Employers* Liability Act, 1880 (c. 42), in respect 
of the negligence of their servants & their failure 
to comply with the rules in question, & the ct. 
awarded as damages £282 : — Held : tliere was a 
duty on defenders as owners of the mine to appoint 
& keep in charge persons competent to deal with 
the dangers arising in the mine ; they liad not 
discharged this duty, & were tliorcfore liable at 
common law for the sum awarded by the sheriff- 
substitute. 

(2) The defence of common eiriployment cannot 
be pleaded to an action for breach of a statutcjry 
duty.--BuTLKB (ou Black) v. Fife I’oal Co., Ltd., 
[19!2]A.C. 149 ; 81 L..f.F.C. 97; 106 L. T. 101 ; 
28 T. L. K. 150 ; 5 B. W. C. C. 217, 11. L. 
AmioUUUmJi : — As to (1) Consd. Jonoa v. Canadian Pacific 
Jiy. (1913), 83 L. J. 1*. C. 13. Refd. Abbott v. 
Ishain (1920), 37 T. L. 11. 7 ; Hoinniiiigs v. Stoke Poges 
Golf Club, 119201 1 K. IL 720 ; Ninnno v. Connell, 119241 
A. C. 695. Ah to (2) Refd. Iloiuinings «. Stoko Pogos 
Golf Club, [1920] 1 K. H. 720. (Jmcrally, Mentd. Lennard’s 
Currying Co. v. AsiaMc Potroloiini Co. (191.6), 84 L. J. 
K. 13. 1281 ; Harrison v, Wytliomoor Colliery Co., 11922] 
2 K. B. 074 ; Phlllit>H t\ BriUniiia Hygienic Laundry 
(U)., (19231 1 K. B. 539 ; Anglo-Nowfoundland Dcvelop- 
metit C(». r. Pacilio Steam Navigation Co,, 11924] A. C. 
400. 

ii. Other Cases. 

1810. Interference by master.] — RLmEirrs v. 
Smith, No, 1687, ante. 

1811. .] — VosK V. Lancashire & YoiticsniKB 

Ry. Co., No. 1706, ante. 

1812. .] — Okmond V. lIoj.LAND, No. 1800, 

ante. 

1813. .] — Lynch v. Marchmont, No. 1763, 

ante. 

1814. Breach of statutory duty.] — Senior v. 
AVard, No. 1802, ante. 

1815. .] — The defence of common employ- 

ment is not applicable in a case where injuiy has 


& that through IiIh incompetcncy 
injury i-esuli^ to his fellow-servant, 
the mere fact of his incompcteiHjy 
throws the onus on tho master of 
shoAving tliut ho exercised due & 
reasonable care in selecting him. — 

f .] — ^pcAimiy 

V. British Huu-ownkrs’ (Jo. (1883). 
10 L. It. Ir. 384.~—lR, 

g I — HlI,I*EHT 

V. (?AST1.K AiA.II. P\(’KJil'S Co. (1887). 
12 K. D. V. 38.— S. AF. 

h, ItemoHaUlv rare verrsHaru.] 

— A master is not llalilo for tlie fault 
of those employed hy lilm, where lie 
has taken reaHouublo can^ to employ 
competent workmen. — B aixeny r. 
t^ucn (1873), 11 Maeph. (Ct. of ticss.) 
02G ; 45 8c. Jur. 390.-HSCOT. 


k. Kffect of vcfflipenre of master 
— Jhftmce not amilahlc .] — tho 
negligence of a mostAT oombinos with 
that of a follow servant & both coii- 
triliute to the accident, the servant 
injured may recover from the master. — 
McKeeqan V. Capb Breton (^oal, 
ETC. Co. (1900), 40 N. S. K. 506.— 
CAN. 
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18141. Ure4xch of slatviory duty .] — 
McMullin V. Nova 8cotia Sti*:el & 
t^OAL Co. (1907), 39 S, C. R. 593.— 

CAN. 

1814 ii. .}--An employer cannot 

redy on tho doctrine of common 
eiiiplovmcut, where the accident was 
caused by broach of a statutory duty 
to which that doctrine does not apply. 


— Temiskamino Mining Co. v. Siven 
(1912), 23 O. W. R. ,312 ; 46 S. C. R. 
643 ; 8 D. L. R. 1030.— CAN. 

1814 iii. .] — Tiiackpui Singh v. 

Canadian I^acific Ry. Co. (1913), 19 
B. O. R. 576.— CAN. ♦ 

l. General statute not pro 

teciiny ^rticuZar class .] — ^Where tho 
statute oroken is diisigiif’d to protect 
tho public & not merely a particular 
cla&s of persons, employers arc entitled 
to 8i*t up tiie dcfeniso of common em- 
ployment & to succeed thereon. — 
SlKGJI V. CANAUJAN l^AOJFU!, JlY. CO. 
(1914), 29 W. L. K. 692 ; 20 D. L. R. 
511.- CAN. 

m. Personal care d* sutnreision 
of master .] — Macdonaiju c. Dick 
(1874). 34 U. C. R. 623.— CAN. 

n. Inierfereitce of director — /wt- 

medertoZ.]— M aithews v, Hamilton 
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been caused to a servant by the breach of an 
absolute duty imposed by statute upon his master 
for his protection. — OiiovES v. Wimbornb (Lord), 
[1898] 2 Q. B. 402 ; 67 L. J. Q. B. 862 ; 79 L. T. 
284 ; 47 W. R. 87 ; 14 T. L. K. 493 ; 42 Sol. Jo. 
633, C. A. 

Annoiaiionti : — Consd. David v. Brltaimic Merthyr Coal Co., 
[1909] 2 K. B. 146. Folld. Gibson v. Dnnkorley, Lees & 
fcjykes, Third Parties (1910), 102 L. T. 587. Apld. Jones 
r. Canadian Pacific By. (1913), 83 L. J. P. C. 13. Reid. 
Watkins v. Naval Colliery Co. (1897), Ltd., 11911] 2 K. B. 
162 ; Butler (or Black) v. Fife Coal Co., [1912] A. C. 149 ; 
Pursell V, Clement Talbot (1914), 111 L. T. 827 ; Phillips 
V. Britannia Hy^enie Laundry Co., [1923] 2 K. B. 832. 
Mentd. Crossfield v. Manchester Utiip (]anal Co. (1904), 
73 L. J. Ch. 345 ; Woods v. Winskill, [1913] 2 Ch. 303 ; 
it. V. Marshland Smooth & Fen District Comrs., [1920] 
1 K. B. 155 ; Simmonds v. Newport Aborcani Black Vein 
Steam Coal Co., [1920] 3 E. B. 131 ; Fowler v. Kibble, 
[1922] 1 Ch. 487. 

1816. .] — A master is liable to his servant 

for the consequences of an accident caused to that 
servant by the breach of a statutory duty imposed 
directly & absolutely upon the master, & the 
master cannot shelter himself behind anoiJier 
servant to whom he lias delegatc^d the performance 
of the duty. In such a case the negligence is the 
iruister’s negligence & the doctrine of common 
(jmploymont has no application (Cozrnh Uahdy, 
M.R.). — David v. Britannic Merthyr (V)AL (k)., 
I1909J 2 K. B. 140; 78 L. J. K. B. G.W ; 100 
J.. T. 678 ; 25 T. I.. R. 431 ; 53 Sol. Jo. 398, C. A. ; 
on appeal, sub nom. BurrANNic Merthyr Coal 
C o., Ltd. v. David, [1910] A. C. 74, H. L. 

AvnotulMis : — Consd. Butler (or Black) r. Fife Coal Co., 
11912] A. C. 149 ; Watkins v. Naval Colliery Co. (1897), 
Jjtd., [1912] A. C. 093. Apld. Jones v. Canadian l*aciiic 
Jly. (1913), 83 L. J. P. C. 13. Reid. Clarke v. West Ham 
(iorpn., [1009] 2 K. B. 858 ; Gibson v. Dimkerloy, Lees & 
Sykes. Third Parties (1910), 102 L. T. 587 ; Pliillips v. 
Britannia Hygienic Laundry Co., [1923] 2 K. B. 832. 
Mentd. Siminonds v. Newport Abercarn Black Vein Steam 
Coal Co., [1920] 3 K. B. 131. 

1817. .] — Butler (or Black) v, Fife Coal 

Co., Ltd., No. 1809, ante, 

1818. .] — Tlic broach of a si/atulory duty 

by an employer is not one of the risks which a 
servant must be assumed to have; undertaken 
to run when he entered tlio erriijloycrs* service, 
& therefoie, where an employer has employed an 
unqualified person in breach of his statut(jry duty, 
he cannot rely on the defence of common employ- 
ment, in the case of an accident t<j a stirvant 
caused, or contributed to, by tlie conduct of such 
unqualified person. 

A railway co. employed a person who had not 
passed the tests required by an order of the 
Railway (]omrs. wliicli had the force of a statute, 
to work a train. He allowed the train to run 
past danger signals, & an accident resulted : — Held : 
there was evidence that the bitjach of the statutory 
duty caused, or contributed to, the accident. — 
Jones v. Canadian Pacific Ry. Co. (1013), 83 
L. J. P. C. 13 ; 110 L. T. 83 ; 29 T. L. R. 773, 
P. C. 

1819. Master acting as fellow servant.] — (1) The 

principle that a servant sustaining an injury from 
the negligence of a fellow servant while engaged 
in the common employment cannot recover in 
an action against the common master, does not 
exempt from hability to action a master who 


himself takes part in the servant’s work, &; whilst 
so doing injures the servant through negligence. 

(2) If the master is a member of a pattnership 
by whom the servant is employed, & the work in 
which he so takes pai*t is within the scope of the 
common undertaking of the partnership, his co- 
partners are jointly liable with him for the injury 
thus caused to the servant by his neglig(incc. — 
Ashworth v, Stanwix (1801), 3 E. & E. 701 ; 
30 L. J. Q. B. 1S3 ; 4 L. T. 85 ; 25 J. P. 406 ; 
7 Jur. N. S. 467 ; 121 E. R. 606. 

Antwiaiiims : — ^Refd. Mellors r. Shaw (1861), 1 B. & 8. 437 ; 

Lovugrovu V. L. B. & S. C. By., Gallagher r. Pii)cr (1864), 

16 O. B. N. S. 069. 

1820. Servant acting as master’s deputy — Fore- 
man — Dangerous machinery.] — Tlie absence of 
proper means for stopping the macliinc could not 
alone sustain the action ; the delay in stopping 
the machine could only have aggravated tlie injury 
& could not have caused it. . . . The forenifin 
was put by defts. in tfieir place to employ this 
young pei*son in & about dangeious machinery 
of whicii she was quiLi ignorant, ^ aiiy lu^gligenco 
of his in tluj matter would be negligence for which 
they would be rcispousible. '.riuM’e is evidence 
both of negative & positive negligtmce on his part, 
negative, in not giving the girl proper instructions 
as to i he use of tlic machine, positive in exi)rt*ssly 
directing her to do thci v(‘ry thing slu^ luul done, 
&; which it W'as admitted was dangcious, so dan- 
gerous, indt‘i*d, that tlie case for tiie defence was, 
tluit she had been told not to do it. ... If the 
owners t)f dangei*ous maeluTKiry, l)y their foi'cman, 
employ a young person about it (piite imjxpcri- 
enced in its use, eitln^r wibliout pro[)er directions 
as to its use or with directions whicJi are iiiiproi)or 
& wliich are likely to lead to danger*, of whicdi the 
young person is not awart^, k' of which thi‘y are 
aware ; as it is their duty to takti reasonable care 
to av<'i*t such danger, they ai*e rt^sponsiblo for any 
injury which may ensue fi*oni tlie u.se of sucli 
machinery (Cockburk, (].J.). — ORizziiE v. Frost 
( 1863), 3 F. <fc F. 022, N. P. 

AnvMcdimis .— Refd. FclUiuin V. Kiiglancl (1866), 7 B. & S. 

676 ; Cribb i\ Kynocli, [J907] 2 K. B. 5-1 S ; Young r. 

HulTiiiau Mauufucturing Co., LI907J 2 K. B. 616. 

1821. Match factory.]— A lioy em- 

ployed ill a luuifer matcJi factory was kill(*d by the 
explosion of certain materials wliicli lui Wiis 
engaged in stirring, Ids father having expressly 
contracted Avith tlie mjisUjr that he should not be 
put to sucli work, which AA^as veiy dangei*ous. 
In an action by tlu; fatlier against the masttir 
under Fatal Accidents Act, 1816 (e. 93), it was 
staLed by a gh*l em])loycd in tlie factory, tliat the 
foreman wjis absent, & that during Ids absence 
D. acted as manager, but tliere was no other 
evidence on this jioint-. D. had been stirring, & 
was present while the boy was stirring tlie mixture 
which exploded ; — Held : to take the case out of 
the principle of the cases in wliich a master is held 
not to be responsible to his servants for the 
negligence of fellow servants, it should have been 
shown that D. was placed by the master in Ids 
place to rcpres(int him as vice-principal ; the 
stat(^ment of the girl was no evidence that he was 
so placed, k ho was therefore a fellow workman 


Powder Co. (1887), 14 A. B. 260.- 

CAN. 

o. When taken away ly tdaluic. 
—Lindsay v, Davidson (1911), 1! 
W. L. B. 433 ; 1 W. W. B. 125 ; A 
Sask. L. B. 351. —CAN. 


P. .] — S(X)TNEY V. SaUTH 

Buoturus & WufiON (1913), 26 W. L. B. 
163; 6 W. W. B. 660 ; 14 D. L. K. 786 ; 


6 «ask. L. B. 390.— CAN. 

Q. .] — Martin v. Bussell & 

Bignkll, Ltd. (1914), 33 N. Z. L. B. 
1466.— N.Z 

r. Personal ncglioence of employer.] 
— Slater v, Vancouver Power Co. 
& Wauoh-Milrurn Construction Co. 
(1913), 18 B. C. B. 429; 48 S. C. B. 
609.— CAN. 


t. Infective system of work.] — 
'I'hu doctrino that uii employer Is not 
liable at common Jaw for injuries 
caused to a workman bv the negligence 
of a feilow-sw.Tvant does not apply 
to lU'Mons for injuries resulting from 
dofeetlve places in which to work, 
(Jufcclivo machinery with which to 
work, or defeetive or dangerous 
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Sect, 1. — At common law: Svh-sect, 5, C, {c) ii. 

Sect. 2 ; Sub-aecta, 1 & 2.] 
with the deceased. — ^Mukphy v . Smith (1805), 
19 C. B. N. S. 361 ; 12 L. T. 605 ; 144 E. E. 827. 

Anfwtalions ; — Refd. Hodley v. Pinkney S.S. Co., [1894] 

A. C. 222 ; Crihb v. Kynocli, |1U07] 2 K. H. 548 ; Young 

V. Hoffmann Munufaciuring Co., (1907] 2 K. B. 646. 

1822. Underlooker of mine.] — Hall v , 

Johnson, No. 1712, ante, 

1823. Statutory employment — Employment of 
pauper by guardians.] — 'J'lic; employment of a 
pauper S(*t to work by the guardians of t)io poor 
under the powers given to them by the ]*oor Ij/iw 
Acts & Orders is not contractual, but statutory, 
& thert»fore the defence of common (iinployment 
is no answer to an action by a pauper so employed 
against 1-he guardians to recover damages for 
injuiy sulTered in such cmi)loyment ihrougli the 
negligence of an olTicer of the guardians. But the 
setting the paupei*s to work is part, of the adminis- 
trative duties impos(‘d on tin* guardians by statute, 
A an action by tlu^ pauper against the guardians I 
for negligence of their ofticer in discharge of tliese 
duties will not lie. — T ozeland v. West Ham 
Union, |H)07] 1 K. B. 920 ; 76 L. .T. K. B. 514 ; 
96 Jj, T. 519 ; 71 J. P. 194 ; 23 T. 1.. B. 325 ; 5 
L. U. B. 507, 0. A. 

Amuttalitnis : — Reid. ("hJiig r. SuriT'y (louiily Ckmiicil, (1910] 

1 K. B. 780. Mentd. Burns r. St. Mary, Isliiiglon (irdiiH. 

(1911), 10 Ji. o. u. n:i. 

1824. Negligence of fellow servant in supply of 
appliances.] — l*ltf., a member of tiie orchestra at 
a theatre, Fued his (*mployers for damages for 
injuries suffered by Jiirn by reason o a club 
8uppli(!d by the emidoyers to a p(*rformer slipjnng 
from the perform(‘r’s haiul during a performanci; 
& striking jdt.f. The jiuy [inter alia) found that 
th(^ employ('i*s wtjre not guilty of negligence in 
supplying the club, that the** (‘injdoyc^rs’ stage 
manager was guilty of negligence', A that, the 
employei*s were* not negligent in employing the 
stage manager : — Jlckl : on lliest^ lindings, the 
fact, of th<^ stage manager’s nc'gligence being in 
respect of the supply of applian(;es did not in t.he 
circumstances exclude the application of the 
doctrine t)f common eiuplo^inent-, & deft, cmi- 
ployers were not liable to ])lt f.— Baubacii r. Co- 
on’iMisTs Entkhtainmbn r Syndkate, J^td. 
(192(5), 43 T. J.. B. 30. 


Sect. 2.— UNDER EMPLOYERS’ LIABILITY 
ACT. 

Sub-sect. J. — "JTie Employee. 

See Employers’ Liability Act. IHSO (c. 42), s. 8. 

1826. Who Is— Question for Jury.] — Masters v. 
Jones & Uo. (1894), 10 T . L. H . 403, D. (J. 
Anuoliition Refd. r Bowdlor (1894), 10 T. Ti. B. 423. 

1826. Employment terminated on Saturday — 
Returning for tools on Monday —Accident on the 
Monday.] — By the rules of a workmen uj)on 

their discharge werti not entitled to receive their 
wages until they had returned the tools the pro- 
perty of the mine outkm’. A miner was discharged 
on a Saturday, & liad no opportunity to go down 
for lus t(.>ols on that dav. On the following 
Monday he went down the pit to get the tools 
& was injured IJcht : he avus at t he time of the 
injury acting in tlu* einployiueiit of the mine 


S’stouis of carrying on work, Ooliber* 
attily adopt etl by tJio employer or 
those ontruFteU by liim with tho 
Kuperintciideiioo of the work. — W ki*- 
I’LEB r. Canadja.n Noirj-HFRN By. Co, 


owner. — Cowler v, Moresby Coal Co. (1885), 
1 T. L. E. 575 ; 40 J. P. Jo. 441, D. C. 

Annotati<yti : — Raid. lUIoy v. Holland, [1911] 1 E. B. 1029. 

1827. Loan of workman.] — In an action for 
compensation for personal injury founded on above 
Act, s. I (3), the negligence must be proved of a 
person in the employ of deft, to whose orders or 
directions pJtf. was boimd to conform ; & it must 
further be proved that the injury to pltf. resulted 
from his having conformed to those orders or 
directions ; but it is not essential to show that such 
conformity to the orders or directions was the 
causa caimans of the injury. Pltf. was in the 
emjdoy of certain builders who were erecting a 
house in which an hydraulic lift was being con- 
structed by defts. D. was employed by defts. 
in constinicting the lift, & was the only person on 
the premises for that purpose. D. asked the 
foreman of the builders to lend him a workman to 
assist him in work connected with the lift, & tho 
foreman lent him pltf. While pltf. was so assisting 
D. he was directed by D. to place a plank across 
the well of tho lift, one end resting on a crate on 
the landing & the other on the balance-weight of 
the lift. Pltf. did so, & I), then told him to stand 
on the plank ; wdiilst both D. & pltf. were on the 
plank, the former pulled the rope, & thus started 
the lift. D. immediately jumped off, but pltf. 
liad not time to do so before the plank tilted up. 
In ordt'r lo save Jiimself from falling down the well 
of th(! lift, he had no alternative but to cling to 
one of the pull(*y I'opes of the lift, & was drawm up 
B) the top girders Ac his hands were crushed. 
Pltf. suetl defts. for compensation under above 
Act : — IJidd : pltf. was a workman of defts. ; 
i). was a person to whoso orders or directions pltf. 
was bound to conform within above Act, s. 1 (3) ; 
tlici injury to i)ltf. W'as caused by the negligence of 
1>. ; Ac defts. were consequently liable. — Wild 
r. Waygood, 118921 1 Q. P. 783 ; 61 1j. J. Q. B. 
391 ; 66 J.. T, 309 ; 56 J. P. 389 ; 40 W. E. 501 ; 

8 T. L. B. 410 ; 36 Sol. Jo. 326, 0. A. 

1828. Sub-contractor — Coal mine — “Butty” 
men.] — I)t*fts. whto owners of a coal mine worked 
under the “ butty ” system. In mines so workc^d 
“ butty ” men contract with the owners of the 
mine l-o bring coal up at so much x)er ton, & for 
this i)urposii om])loy men under them. Deceased 
hati been so employed, Ac had been killed by an 
explosion wJiilc working in the mine : — Held : 
deceased had been a workman in the employ of 
the owmors of tho mine witliin above Act, & his 
wife w'ould be entitled to damages if the case 
came within the terms of above Act, s. 1 (3). — 
Brown i\ Butterley Coal Co. (1885), 53 L. T. 
964 ; 50 J. 1». 230 ; 2 T. L. E. 159, D. C. 

AnnotaiiouB : — CoDSd. Marrow v. Flimby & Broughton Moor 

Ooal & Firo Brick Co., 11898] 2 Q. B. 588. Distd. Fitz- 
patrick V. Evaii8, [1902] 1 K. B. 505. Refd. Pollard v. 

Coolo & Hull Steam Towing Co. (1910), 3 B. W. C. O. 360. 

1829. Dock company.] — Levering v, St. 

Katharine’s Dock Co., Doe v. St. Katharine’s 
Dock Co. (1887), 3 T. L. E. 607, D. C. 

Annotations .—Refd. Marrow v. Flimby & Brougliton Moor 

Coal & Five Brick Co., [1898] 2 Q. B. 688 ; Pollard tu 

Goolo & Hull Steam Towing Co. (1910), 3 B. W. C. C. 360. 

1830. Executors of employer.] — An action under 
above Act cannot be maintained against the exors. 
of an employer. — Gillett v, Fairbank (1887), 3 
T. L. E. 618, D. C. 

See, generally. Executors, Vol. XXIII., pp. 26 
et seg. 


(1913), 25 W. L. H. 868 ; 6 W. W. R. 
472 ; 14 D. L. R. 729 ; 23 Man. L. R. 
6G5.- CAN. 


Columbia Sugar Repining Co. (1913), 
24 W. L. R. 900 ; 4 W. W. R. 1326 ; 
12 D. L. K. 662 ; 18 B. O. U. 397.— 
CAN. 


a. 
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Part XlII.— L ubility of Master 

Sub-sect. 2. — The Workman. 

See Employers* Liability Act, 1880 (c. 42), s. 8 ; 
Employers & Workmen Act, 1875 (c. 00), s. 10 ; 
aecy also. Part VI., Soot. 8, sub-soct. 2, B. (6), ante. 

1831. Who is a workman — Question of fact.] — 
Pearce v. Lansdowne, No. 1837, post. 

1832. Workman employed by ** butty ** 

men.] — Brown v. Buti’erley Coal Co., No. 
1828, ante. 

1833. Independent contractor — Slater pro- 

viding own tools.] — Pltf .’s husband S. was a slater ; 
deft, was a builder, & had on several occasions 
employed S. to slate houses for him. Deft, pro- 
vided the slates, poles, & scaffolding, but S. had 
his own tools, & was paid by the piece. 

On the occasion of the accident the scaffolding 
erected by deft, was in a manifestly unsafe state, 
& the defect in it was known to deft, or his super- 
intendent, & S. knew that it was so known to them. 
S., notwithstanding the defect, ascended a ladder 
to finish the slating, but the scaffolding gave way, 
& S., who was on the ladder at the time, fell to th<j 
ground sustaining injuries from which he died : 
held : (1) deceased was a workman within above 
Act, s. 8 ; (2) although deceased was aware of the 
defect in the scaffolding, yet, as he knew that deft, 
or his superintendent was aware of it also, above 
Act, s. 2 (3), would enable pltf. to recover com- 
pensation for his death. Semhle : contributory 
negligence is a defence under above Act as before. — 
Stuart v. Evans (1883), 49 I.. T. 138 ; 31 W. U. 
700, D. 0. 

Annoiaiions : — As to (2) Reid. Woblin v. Ballard (188G), 17 

Q. B. B. 122 ; TiiomoH v. Quortormuluo (1887), 50 L. J. 

Q. B. 340. 

1834. Chargeman in coal mine.] — 

By the special rules of a colliery made, under 
Coal Mines Regulation Act, 1887 (c. 58), s. 51, the 
manager of the mine was made responsible for the 
control, management & direction of the mine, & 
was to appoint such competent persons as might 
be necessary for carrying out the provisions of the 
Act & all persons employed in or about the mine 
were to obey his directions ; & the chargeman in 
each shift was to have charge of the sinking 
operations. E. entered into a contract with the 
owners of the colliery to sink a shaft in their 
coal mine. By the contract E., who was therein 
called the contractor, was to provide such sinkers, 
etc., as might be necessary for the execution of the 
work, & was to be paid a certain sum per fathom 
sunk. E. employed & paid the sinkers, he himself 
acting as “ chargeman *’ in charge of the sinking 
operations. One of the sinkers, while engaged 
upon the work, was killed by a block of wood 
falling upon him & his administratrix brought an 
action against the colliery owners under 
Employers’ Liability Act, 1880 (s. 96), to recover 
damages for Ids death; — Held: (1) E. was an 
independent contractor ; (2) deceased was not a 
“ workman ” who had entered into or worked 
under a contract with the colliery owners as 
his employers within the Employers & Workmen 
Act, 1875 (c. 90), s. 10, & therefore Employers’ 
Liability Act, 1880 (c. 42), did not apply ; (3) the 
control given by Coal Mines Regulation Act, 1887 


PART XlII. SECT. 2, SUB-SECT. 2. 

1835 i. Who is a workman — Jndc- 
penderU contractor — Servant of.] — 
SwKiflNBY V. Duncan & Co. (1892), 
19 R, (Ct. of Soss.) 870 ; 29 Sc. L. R. 
777.-— SCOT. 

b. Sraman.] — Employers* 

Liability Act, 1911, docs not apply 
to a Hcamaii. — (P lough o. Canadian 
Pacific Jtv. Co. (B. C.), 119181 2 
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(c. 58), & by the special rub*s of the mlm*, to the 
manager over all pervious in the mine did not make 
E. & the sinkers employed by him “ workmen ” 
ill the employment of tii(‘ (Colliery owmM’s within 
Employers & Workmen Act, 1875 (e. 00), s. 10. — 
Marrow v. Elimby & Broucshton Moon (Joal & 
Firebrick Co., [1898] 2 Q. B. 588 ; 67 L. J. B. 
976 ; 79 L. T. 397 ; 14 T. L. R. 583, C. A. 
Annotations: — As to (1) Consd. Richards r. Wrexham & 
Acton CollierlcH, Baviea v. Wroxhain & Acton CollieriCH, 
11914] 2 K. B. 497 ; Hill v. Beckett, [1915] 1 K. B. 578. 
As to (2) Reid. Hill V. Beckett, 11915) 1 K. B. 578. As to 
(3) PoUd. Fitzpatrick v. lOvnnH, [1902] 1 K. B. 505. Reid. 
Richards v. Wrexham Sc Acton Collieries, Davies v. 
Wrexliam & Acton ColliericH, [191 4] 2 K. B. 497. 

1835. Servant of.] — The owners of a 

colliery entered into an agreement with a con- 
tractor by which tlu‘ latter contracted to sink & 
wall a shaft in the colliery. One of the workmen 
employed upon tin* work by the contractor, & 
paid by him, was fatally injured by an explosion 
of gas in the mine. I lecoased liad , like all the other 
men employed by the contractor, signed the 
“ ripcord book ” kept by the colliery owners, by 
which, in considi^ration of being employcid in the 
mine, he became bound to observe the regulations 
& conditions laid down for tlie saf(»ty of the mine 
& for the guidance of the peu'sons employed therein. 
The ailministrator of deceased having brought an 
action against the collituy ownt*rs under above 
Act to recover damages for his deatJi : — Held : 
the signature of the conditions by diiceasiid dhl 
not create a contract of service betwtien him & 
the colliery ownei*s ; dcMu^ascd was not a “ work- 
man ” who. had entered into or worked under a 
contract with the colliejy ownci*s as liis ouiploycrs 
within JOmployers Workmtin Act, 1875 (c. 96), 
8. 10, & above Act did not thi^refore apply. — 
Fitzpatrick v. Evans Sc t’o., [1902] I K. B. 505 ; 
71 L. J. K. B. 302 ; 86 L. T. 141 ; 50 W. It. 290 ; 
18 T. L. R. 290 ; 46 Sol. Jo. 204, C. A. 

Annotalions Consd. Richards v. Wrexham Sc Acton Col- 
lieries, Davies r. Wrexham Sc Acton tJollierics, [1914J 
2 K. B. 497. Re£d. Smith v. (Jrcneral Motor Cab Co., 
11911) A. C. 188. 

1836. Superintendent also engaged in 

manual work.] — An overlooker or sui)(‘rmtendent 
was engaged half his time in supervision Sc the 
other half in manual labour. While lingaged in 
supervision he was injured by the diifective 
macliinery of his employer : ; In^ was a 

workman within above Act &■ entitliid to i*ecover 
damages for the injury.— L eech v, Uautside 
(1885), I T. L. It. 391, D. C. 

1837. Engaged in work of domestic or 

menial nature — Potman in public-house.] — (1) 
Where tlie duties of a potman in a public-house, 
although manual, arij substantially of a menial 
or domestic natun;, Ik? is not a workman within 
above Act. 

(2) Although the facts of the case were admitted, 
yet it wiis tlie duty of the judge to leave to the 
jury the question whether pltf. was a workman 
& not a domestic servant. —Pearce v. 1 jANsdowne 
(1893), 62 L. J. Q. B. 411 ; 69 L. T. 316 ; 57 J. P. 
760, D. O. 

An 7 wtaiio'/M : — As to »1) Apld* lie Junior Carlton Club’s 
Appln., 1 1 922] 1 K. B. KiO. Reid. L. C. C. v. I’orry (1915), 
79 J. R. 312. 


W. W. R. 416; 40 D. L. K. 512.— 
CAN. 

c. .] — Wall v. Nkw 

Walrus Co.(1902), 8 Nfld. L. R. 499. 
— NFLD. 

d. .] — Held : a flro- 

inau employed on board a steam canal 
bar^ was not a ** seaman *' within 
KmrdoyerH Sc Workmen Act, 1875. 
s. 13, Sc therefore ho was not oxcludea 


from the operation of EmployerH* 
i..labllity Act, 1880. — Oakiss v. Monk- 
land Iron Co., Ltd. (1884), 11 R. 
(Ct. of Bess.) 679 ; 21 Sc. L. It. 407.— 
SCOT. 

e. Engineer of Jerry hoat,] — 

An onfflneer of a steam lorry boat 
ruimiug with n the harbour is not 
within Employers’ Liability Act, h. 9. — 
Fray v. Bilmain Htkam Fbrry CJo 
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Sect, 2. — linger Employers' LiahilKy AH: Suh- 
sects, 2 <fc 3, B ,\ 

1838. Employers & Workmen Act, 1875 

(c. 90), s. 10 — Bus conductor.] — An omnibus con- 
ductor engaged at daily wages, paid daily, is 
not a “ person to whom the Ihnployors Work- 
men Act, 1875 (c. 90), applies,” & thci-cforc is not 
entitled io the benefit of Kinployers’ Liability 
Act, 1880 (c. 42 ).— Moroan v, London Oknkral 
Omnibus (’o. (1884), l.'i Q. B. D. 832 ; 53 L. .T. 
Q. B. 352 ; 51 L. T. 213 ; 48 J. P. 503 ; 32 W. B. 
759, C. A. 

AnnotafumH Apld. Cook r. North Metropolitan Tram. Co. 
(1887), 18 Q. P. D. GS:J. Cousd. Hunt v. U. N. Ry., 11S91] 

1 Q. B. GUI. Apld. Huslibrook v. Orlinnby Palace Tlioatro 
Co. (1908), 99 L. T. 18. Coiisd. JO- Dairymen ’h Foremen, 
lie TailoT>i' ( 'ntiers (1912), 28 1j. U. 587. Refd. Jackson 

V. Hill (1884), 13 (^ D. J). GI8 ; Lamb r. G. N. Hy. (1891), 
65 L. T. 225; Hoimd v. Laxmmee, 118921 1 Q. B. 226; 
Maynard v. lYtcr ItobliiHon (1903), 19 T. L. R. 492 ; 
lloaro r. GmMi (1907), 7G L. .1. K. B. 730 ; Smith v. 
AHHOciaU'd OmiiibuH Co., |1907] 1 K. B. 91G ; VVhelan 
r. Great Nortlierji Steam FisJdne: Co. (1909), 100 L. T. 913. 
Mentd. Kirkdalo Burial Board v. Liver]iool (kirpu., [1904] 

1 Ch. 829. 

1839. Driver of tramcar.] — The 

driver of fi ti*amcar is not “ a person to whom 
Lmployei-s & Workmcm Act, 1875 (c. 90), applies,” 
& iliei'cfore is not entitled to the benefit of 
Employers’ Inability Act, 1880 (c. 42). — Cook v. 
North Mbtropolitan Tramavays Co. (1887), 
18 q, B. 1). 083 ; 50 L. J. Q. B. 309 ; 57 L. T. 470 ; 
51 ,T. P. 030 ; 35 W. It. 577 ; 3 T. L. 11. .523, I). C. 
An7\4}tai'nms : — Consd. Hunt v. G. N. Uy., 11891] 1 Q. B. 
GOl. Distd. Smith v. Associated OmnibiiH Co., 1 1907 J 
1 K. B. 916. Apld. lie liithoKraptiic Artists, 1. ^ Kjiffravors 
(1913), 108 L. T. 894. Refd. Bound v. Lawi. nee (1891), 
G1 L. T. 470 : Rushbrook n. Grimsby PuUkkj Theatre Co. 
(IJlOH), 99 L. T. 18; Whelan v. Groat Northern Steiuii 
Ftshiiij? Co. (1909), 100 L. T. 913. 

1840. Driver of motor bus — Duty to 

do repairs.] — Tlu^ driver of a motor omnibus who 
lias, when out with the omnibus, to do such 
necessary re])ttii*s to it as he is able to do, is a pei-son 
” otherwise engaged in manual labour ” within 
Emiiloycrs & Workmen Act, 1875 (c. 90), s. 1(5, 

& is, therc‘forc% ent-ith*il t-o tlic benefit of Em- 
ployers’ LiabiJity Act, 1880 (c. 42 ). — Smith v, 
Associatkd (Jmnibus (\>., 11907] 1 K. B. 91(5; 
7(5 L. .T. K. B. 574 ; 915 L. T. 075 ; 71 J. P. 239 ; 
23 T. L. 11.381,1). C. 

AunnfnHtniF : — Refd. lloaro v. GrciMi, fI907] 2 K. B. 315; 
JluHlibrook r. Grimsby Palace 'J'iicatre Co. (1908), 99 
L. T. 18. 

1841. Driver of wharfinger’s cart — 

Duty to load & unload .] — ^'ariooutii v. Franck, 
No. 1881, post. 

1842. Foreman engineer.] — Dennis 

r. Foriiks (1890), 41 Sol. .Jo. 114, D. C. 

1843. Sempstress — With other in- 

cidental duties.] — A sempstress wlio works at a 
sew^ing inacliirns A Iieats iT*ons on a stove & irons 
materials, is a pt*rson ** t*ngag(‘d in manual labour ” 
within tin; deiinition of workman ” in Eiriployers 
& Woikiium Art, 1875 (c. 90), s. 10, A therefore 
entitled l-o the benefit of Employers’ Liability 
Act, 1880 (c. 42 ). — Maynard r. 1 *ktkii Kobinson, 
Ltd. (1903), SO 1,. T. 13(5 ; 19 [\\ L, It. 492 ; 07 
J. P. .fo. 211, 1). C. 

1844. Stage manager & scene shifter — 

Scene shifting principal employment.]— A fierson 
was emi)loyi‘Ll at. a t liratn* as stage m.anager but ^ 
Jiis principal duty was to sliift the furniture A ; 


scenes A to do rough stage carpentry ; — Held : a 
” person engaged in manual labour ” A conse- 
quently a “ workman ” within above Act. — 
Rushbrook v. (Jrimsby 1’alacb Theatre A 
Buffrt, Ltd. (1909), 100 L. T. 253 ; 25 T. L. R. 
258, C. A. 

.] — See, also, Part VI., Sect. 8, sub- 
sect. 2, B. (6), ante, 

1846. Seaman — Bargeman employed in 

loading & unloading — Employers & Workmen Act, 
1876 (c. 90), sect. 10.] — The term ” seaman ” in 
Employers A Workmen Act, 1875 (c. 90), s. 13, 
means “ seaman ” as defined by M. S. Act, 1854 
(c. 104), B. 2. 

Pltf . was one of the crew of two hands employed 
on board a sailing barge to navigate her in the 
estuary A upper tidal waters of the Thames. Pltf. 
acting under the orders of the other hand, assisted 
in navigating the barge, though his main duty was 
to assist in loading A u^oading her : — Held : pltf. 
was a “ seaman ” A was consequently excluded 
from the operation of Employers* Liability Act, 
1880 (c. 42).— Corbett v, Pearce, [1904] 2 K. B, 
422 ; 73 L. J. K. B. 885 ; 90 li. T. 781 ; 08 J. P. 
387 ; 20 T. L. R. 473, D. C. 

Annotaiimi. : — Overd. Chislett v. Mncbcth, [1009] 2 K. B. 

811. 

1846. Whether employee a seafaring 

man & working in that vocation — Merchant 
Shipping Acts.] — The definition of ” seaman ” in 
Merchant Sliipping Acts, 1854 A 1894, ought not 
to be imported into Employeis’ Liability Act, 
1880 (c. 42), w'hich excludes seamen from its 
operation. 

Resp. was injured while employed on board 
a steamshij) in helping l/O unmoor A warp her from 
one berth fo another acniss a large dock in Liver- 
pool. She was iak(*n across by means of a tug 
A a rop(j A was at no moment entirely free from a 
quay, A did not use her stt^am or any motive 
power of her ow n. Resp. was not one of the ship’s 
crew A had not b(‘(‘n to sea for several years ; — 
Held: resp. was not ,*i “seaman” A was not 
excluded from Einployers’ Liability Act, 1880 
(c. 42). — ^Macbktji a Co. v, ChiisLETT, |1910] A. C, 
220 ; 79 L. .1. K. B. ,37(5 ; 102 L. T. 82 ; 2(5 T. Ti. R. 
2(58, 11. ]j. ; affg, S. C. sub nom, Chislett v, 
Macbkth a Co., |1909J 2 K. B. 811, C. A. 

1847. Position of workman under the Act.] — 

Thomas v, (^uartkrmaine. No. 197(5, post. 


Sub-se(;t. 3. — Defect in Condition of Ways, 
Works, Machinery or Plant. 

A , Defect Must Arise from Negligence of Employer 
or His Servants, 

Sec, generally. Employers’ Liability Act, 1880 
(c. 42), s. 1. 

1848. General rule.] — Wat.sh v, Wiiitelky, No. 
1004, post, 

1849. .] — Page v, Bow^di.er, No. 18(53, post. 

1860. Negligence of employer — Or some person 

in his service — Employment of competent Inde-* 
pendent contractor.] — A “ boat paging ” or sus- 
pended platform, put uj) for pltfs. by deft, under a 
contract between them, to enable pltfs. to paint 
a house, fell, through being insecurely fastened by 


(1886). 7 N.S.W.L. R. UC ; 2N. S.W. 
W. N. 23, 100.— AUS. 

f. Stevcdiirc'a Inhourer.] — A 

Ktuvodoro*H labourer, employed in un- 
loodinsr a ship at the uhurf, who is 
injured whilst so employed on board 
the fillip, is a w'orkman within Fin- 
ployers’ Liability Act, b. 9.— Hallkn 


r. Kino 
12 N. 8. 


„ 17 N. S. W. L. R. 
. W. N. 90.— AUS. 


13; 


K. Miner.] — Holtjino v, 

STOCKTON Coal Co. (1898), 19 N. S. W. 
L. R. 100 ; 14 N. S. W. W. N. 218.— 
AUS. 

h. Soivj/cr.] — Lyons v Nicola 


Vallky 1*i\k Lumbrr Co., 11917] 1 
W. W. K. 237 ; 23 B. C. R. 141.— 
CAN. 


k. Onva of proof.] — Haxra- 

HAN V. I*iM & Malcolmsun (tracUiiff as 
Limkkick rt.S. (^43.) (1887), 18 L. 11. 
Ir. 135. — IR 
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(loft. & hurt a painter in the employment of pltfs. 
lie brought an action under above Act against 
pltfs. for injuries sustained in eonsequonce of the 
defective slate of the boat sttiging. J’ltfs. settled 
the action by i)aying to tlie painter £12.5, & them 
sued deft, for breach of his contract : — Held : 
deft, was liable under the contract ; but inasmuch 
as pltfs. liad employed a competent contractor 
to put up the boat staging, A; there was, on the 
facts, no evidence of negligence by pltfs. they were 
not liable to tlieir servant for tlie injury he had 
sustained, & tlicrefore the money which they had 
paid to settle his action was not recoverable as 
damages from deft, for his breach of contract. — 
Kiddle v. Lovett (1885), 10 Q. B. D. 005 ; 34 
W. R. 518. 

Anruitatvms : — Consd* Mowbray r. Merry weather, [1895] 

1 Q. D. 857. Retd. Mowbray v. Merryweather, (1895] 

2 Q. B. 640 ; lUddle f>. Hart, [1907] 1 K. B. 649 ; Phillipti 

V. Britunnia llyglouic Laundry Co., [1923] 1 K. B. 539. 

1861 , .] — action is not 

against the contractor but against pltfs.* employers, 
& the only question is whctlKU* there is any evi- 
dence of negligence to affect them, & I am clearly 
of opinion that there is none. It would be a great 
hardship if employers were to be held liable in 
such a case as the present, in which their foreman 
desired a comp(^tent person to remove the danger, 
& in whicli that pt^rson had, either from neglect 
or want of skill, or from an error of judgment, 
allowed a disaster l/o take place (Lord Coleridge, 
C..T.). — ^Moore V, OiMsoN (1881)), 58 L. J. Q. B. 
109 ; aiib nom, Moore v, Oimson, Necombr v. 
Same, Tetsall v. Same, 5 T. L. K. 177, D. C. 

1852. .] — Roberts v. Totten- 

iTAM Lager Beer Brewery & Ice Factory, Ltd. 
(1889), 0 T. L. R. 4, 

1853. Evidence of negligence essential.] — But- 
ton V. Stead (1887), 3 T. L. R. 499, I). C. 

1854. .] — Walsh v, Wbiteley, No. 1904, 

post, 

1855. .]— Kay v. Briggs (1889), 5 T. L. R. 

233, J). (\ 

1856. .J — Under above Act i)ltf. lias tA> 

make out that there was a defect in the ])lant, etc., 
not supplied through the negligence of his 
employers or some person whose duty it was to 
supply it, but here, even assuming the first point 
in favour of pltf. a defect in the plant, etc., there 
is no evidence of any negligence either in the 
employers or any one in their service (Hud- 
dleston, B.). — PooLKY V, IIiCKS (1889), 5 T. L. R. 
353, D. C. 

1857. .] — Perry v. Brass & Son (1889), 5 

T. L. R. 253, D. C. 

1858. .] — The question in all these cases 

is whether the accident was caused by the negli- 
gence of defts. (Hawkins, .T.). — M‘Siianb v, 
Baxter (1890), 7 T. L. R. 58, i). O. 


1859. Evidence as to negligence — Hired 
machinery used without inquiry or inspection.] — 

Biddle v. Hart, No. 1888, post, 

1860. Long immunity from accident.] — 

That this paHicular brake frequently emits sparks 
is well known, as well as tliat other brakes of 
the same kind do so. There is no danger in the 
emission of sparks unless they fall upon something 
inflammable. The fact that this particular brattice 
cloth was inflammable was well known. It was 
also well known that this brattice cloth was in 
proximity to the engine. What was unknown 
is said to be that there was any danger. Long 
immunity from accident does not prove absence 
of carelessness. It only proves long continued 
habitual negligence. It is gross negligence not 
to know the existence of this danger & the cose 
falls within above Act (Lindley, Ij.J.). — Thomas 
V. Great Western Colliery Co. (1894), 10 
T. L. R. 244, C. A. 

Annntatiun — Mentd. l*ot Usr Great Wostorn Colliery Go. 

(1894). 10 T. L. II. 380. 

1861. New machine ordered — Accident 

happening before old one replaced.] — Paley v . 
Garnett, No. 1911, post. 

1862. Duty of employer — ^To discover defect — & 
to remedy it.] — Baxter v. Wyman & Sons (1888), 
4 T. L. R. 255, D. C. 

1863. .] — Under above Act to 

establish a cause of action it is necessary that pltf. 
should make out three points, that the relation of 
employer & employed (ixisted between him &; 
deft., that he suffered personal injury by leason 
of a defect in the condition of the plant connected 
vrith deft.^s business, that th(j defect had not been 
discovered & remedied owing to the negligence of 
the employer (Charles, .T.).- -Page v. Bowdler 
(1894), 10 T. L. R. 423, 1). C. 

1864. To warn young servant of danger — 

& Instruct In proper use of dangerous machine.] — 
Greenwood v. Greenwood, No. 1901, jxwf. 

B. Ways. 

See Employers* Liability Act, 1880 (c. 42), ss. 1 
(l).2 (1). 

1865. “ Way ** — Definition of.] — W*illetts v. 
WA'rr He Co., No. 1807, post. 

1866. Temporary hole covered by planks.] — 

Bromley v. (Cavendish Spinning Co., Lti>. 
(1880), 2 T. L. R. 881, C. A. 

1867. Undefined route across workshop.] — 

The exi)ression “ way ” in above Act is the course 
whicli a workman would, in ordinary ciicum- 
stances, take in oi*iIer to go from on(j part of a shoji, 
where a part of Hu‘ business is done, to another 
]iart where business is doru*, wdien the business of 
the employer requires him to do so. 

By above Act a right of compensation is given 


PART XIII. SECT. 2, SUB-SECT. 3.— A. 

18531. Evidence ofne(/ligen ce essentiul. ] 
— A count framed uuder EniployerH' 
Liability Act, 1886, fl. 1 (1), Iw bad 
unloBS it contains an ulU^alion of 
negligooce cither in tlio employer or 
some one outrusted by him with sceint; 
t.hat the works, njtc., are in proper 
condition. — Davies r. J)yeii (1890), 
11 N. S. W. L. H. (L.) 4.31 ; 7 N. S. W. 
W. N. 49.— AUS. 

1863 11. .] — Pltf. in an action 

under Employers* Ida bill ty Act, for 
damages caused by a defect in his 
employers* “ works & ways ** cannot 
succeed if on the facts proved the Jury 
can only conjecture how the injury 
occurred. — Btamer v. Haij, Mines 
(1899), 6 B. O. R. 670.— CAN. 

1853 iii. .] — Campbell v. Don- 

aldson (1911), 40 N. B. R. 625.— CAN. 


1853 iv. .]— McGowan v. Waii- 

NEK (1913), 41 N. B. R. 524 ; 14 E. L. U. 
47 ; 15 D. L. R. 134.— CAN. 

1853 V. .]— Lk Blanc w. Mooney 

& iSuNS, Hati’Y r. Moonkv & Sons 
(1914), 14 E. L. K. 379.— CAN. 

1863 Vi. .]— Koski v . Canadian 

Nortiikkn By. (‘o. (1916), 34 W. L. B. 
146 ; 10 W. \V. Jt. 272 ; 20 Man. L. U. 
214.— CAN. 

1853 vii. .]— O’Neill v. Reid 

Ne^^'Foundlani) Co. (1904),9 N’lld. L. R. 
51.— NFLD. 

1863 viii. .] — In an action for 

damages raised by the workman undi'r 
Employers* Liability Act, 1880, s. 1, 
against his employer, the ct., after a 
proof, being of opinion that no fault 
on the employer*8 part or that of the 
foreman was established, assoilzied 
defender. — WimoN v . Love (1897), 26 


11. (Ct. of Sess.) 280 ; 36 Sc. L. R. 223 ; 
5 S. L. T. 217.— 6C0T. 


PART XIII. SECT. 2, SUB-SECT. 8.— B. 


1866 I. “ Way ** — Temporary hole 
nwereti by planks.] — Held: the open 
j tlsts of a lioor of a lioiise in course 
of construction, across widch a 
labourer had to pass in carrying out 
an order by his foreman, did not 
csonslituto a “ way ** in the sense of 
Eniploycrs* Liability Act, 1880 (c. 42), 
s. 1 (1).— M*Gowan V. Smitu, [1907] 
S. C. 548.— SCOT. 


1. Plank used aa gangtoay.] 

— Power v. Daloety & Co., Ltd., 
11920] V. L. R. 692.— AUS. 

m Manhole in coal mine.) — 

Fkiuub r. Cowdenbeath Coal (."o. 
(1897), 24 R. (Ct. of Sess.) 615 ; 34 
&c. L. R. 492 ; 4 8. L. T. 335.— 6C0T, 
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Master anj) Servant. 


8ecU 2 . — Under Employers' Liability Act: Sub- 
sect, 3» B,, C. & D. {a) d: (6).l 


to a workman for personal injury caused to him 
by reason of any defect in ih(i condition of the 
ways connected with or usqd in the business of 
the employer. Pltf. was employed as a steam 
hammerman in the service of defts., a firm of 
engineers, upon whose premises was a large 
covered workshop about 150 feet long &. 50 
feet wide, over the floor of which were scattBred 
certain machinery & other appliances used in 
their business. Near the centre of the workshop 
was a well with a cover which had not been used 
for about seven years. Pltf. who worked at one 
end of the workshop, whilst walking across it to 
make some inquiry of a workman at the other end 
with regard to the steam power, fell into the well, 
which had been uncovered by defts.’ foreman for 
the purpose of emptying water from an iron 
cylinder into it. Tliere was no defined way where 
pltf. crossed, but ho went the most direct line 
across the workshop. Defts.* workmen also used 
to pass up & down the workshop. No warning 
was given by the foreman that tlie well had been 
uncovered. In an action under above Act to 
recover damages for the injury sustained i—Hcld : 
the place where the accident iiappened was a 
“ way ” within sect. 1 of the Act ; the accident 
was not cai!sed by “ any defect in the condition 
of the way ” within sect. 1(1), but was caused by 
the negligence of d(‘fts.’ foreman in tlie user of the 
way within sect. 1 (2). — v. Wait & Co., 
[18021 2 Q. B. 02 ; 01 L. J. Q. B. 540 ; 00 L. T. 
818 ; 50 J. P. 772 ; 40 W. K. 407 ; 8 T. L. R. 532 ; 
30 Sol. Jo. 502, C. A. 

Anvoiaiims : — Consd. I’ato v. liatham, 11897] 1 Q. B. 502 : 

Niniiiio V. Council, 11921] A. C. 595. 

1868. “Defect” — Definition of.] — McGiffin v, 
PATJvtEa’s SiiiPBUiLDii^a A Iron (V)., Ltd., No. 
1809, post. 


1869. Temporary obstruction — Fall of sub- 

stance upon the “ way.”J — A workman was em- 
ployed in defts.’ ironworks, & part of his duty was 
to take iron in balls, by means of a two wheeled 
car, along a roadway of iron plates. Wliile he was 
so engaged the car struck against a piece of a sub- 
stance used for lining the furnaces, which had 
been negligently i)laced projecting intt) tlie road- 
way, & a ball fell (Ui him, (wiusing personal injuries 
from whicli lie died. In an action against the 
omiiloyers : -IJchl : the obstruction caused by the 
substance projecting into the roadway was not a 
defect in the condition of tlu? way within above 
Act & defts. wen? not liable. — McGiffin v . 
Palmer’s SiiipriuiLDiNcj Ar. Iron Co., ],tu. (J882), 
10 Q. B. I). 5 ; 52 L. .T. B. 25 ; 47 L. T. 340 ; 
47 J. P.70; 31 W. R. 118, I). (\ 

Atuwtfti ions : — Distd. Gilew r. TlmincH Ironworks Sliin- 
Imildiii,? Co. (^^h5), 1 T. Jj. ]{. 4(i9. Folld. I’eirraiii r 
DixoM (1880). .^5 1.. .T. Q. B. .117. Apld. Willetts r. Watt. 
11892] 2 Q. B. 92. Dbtd. Niiiinio r. C(»imelJ, [1924] A. C. 
595. 


1870. Plank thrown down by work- 

man.] —During tiie building of a house the workmen 
obtained access to the upper part by ladders 
placed in a well intended for a staircase. There 
was another well through the liouse intended 
for a lift, down which rubbish had been thrown 
during the building. Upon the staircase being 
completed it was closed to the workmen as 
a means of access, & the ladders were trans" 
f erred to the lift well. No precautions had been 
taken to prevent workmen from throwing rub- 
bish down the lift well after the ladders had 
been so transferred. Pltf. was ascending one 
of the laddei*s when a boy threw’ a plank down 


from the third floor, which struck pltf. & broke his 
collar-bone; — Held: this was not a “defect in 
the condition of the way ’’ within above Act ; & 
the fact of no notice or warning being given to 
stop the practice of throwing materials down the 
lift hole did not have the effect of bringing the 
case within sect. 1 (1). — Pegram v, Dixon (1886), 
55 L. J. Q. B. 447 ; 51 J. P. 198 ; 2 T. L. R. 801, 
D. C. 

1871. Temporary removal of protection — 

Removal of well cover.] — Willetts v. WA’rr & 
Co., No. 1807, ante, 

1872. Improper construction of temporary 

work — Staging Insecurely laid.] — Giles v, Thames 
Ironworks Shipbuilding Co. (1885), 1 T. L. R. 
469. D. C. 

1873. Covering of hole.] — Brom- 

ley V, Cavendish Spinning Co., Ltd. (1886), 2 
T. L. R. 881, C. A. 

1874. Improper protection — Unprotected 

aperture to staircase.] — Wood v, Dorrall & Co. 
(1886), 2 T. L. R. 550, D. C. 

Annotation: — ^Distd. Thomas r. QaarlcritmJnc (188C), 2 
T. L. 11. 790. 

1876. Roof of mine.] — Woods v. 

Carron Iron (k). (1892), 8 T. L. R. 376, C. A. 

1876. Presence of explosive gas In mine.] — 

The accumulation of inflammable gas in a section 
of a mine which is being worked & traversed by 
workmen, in such quantities as to become explosive 
if a light is applied to it, is a defect in the condition 
of the ways & works connected with or used in 
( he business of tlie mine owner within above Act. — 
Nimmo (James) &> Co., Ltd. v, Connell, [1924] 
A. C. 595 ; 93 L. J. P. C. 147 ; 131 L. T. 97 ; 40 
T. L. R. 522, if. L. 

1877. Provision of safe way — Choice of dangerous 

' way.] — l^RiTCHARD V, Lang (1889), 5 T, L. Jt. 639, 
D. C. 

C, Works, 

See Employers’ Liabilitv Act, 1880 (c. 42), ss. 1 
(1),2 (1). 

1878. Not confined to factories, workshops or 
permanent premises.] — ^Brannigan v, Robinson, 
No. 1880, post, 

1879. Construction of new buildings — Uncom- 
pleted buildings — Whether works of builder.] — 

1 cannot see how the carcase of a liouse could be 
said to be the builder’s plant (Manjsty, J.). — 
Conway v, Cloience (1885), 2 T. L. R. 80, D. C. 

1880. ,] — Deft., a builder, was 

engaged in pulling down an old house. After 
removal of the roof & pulling down of part of the 
walls, a workman received injuiies owing to the 
fall of a w all which had not boon properly shored 
up : — JJeld : the dangerous condition of the wall 
was “ a defect in the condition of the works con- 
nected with or used in the business of deft., for 
wiiich deft, was liable under above Act. 

The term “ works *’ is not confined to factories, 
workshops or permanent premises of an employer. 

Deft, was a builder, whose business it was to 
pull down walls as well as build them up. The* 
wall he deals with must be just as much works 
connected with his business in the one case as in 
the other (Lawrance, J.). — ^Brannigan v, Robin- 
son, [1892] 1 Q. B. 344 ; 61 L. J. Q. B. 202 ; 66 
L. T. 647 ; 56 J. P. 828 ; 8 T. L. R. 244, D. C. 

1881. Whether works of employer.] — 

In above Act, s. 1, defining the liability of em- 
ployers for personal injury caused to their work- 
men “ by reason of any defect in the condition of 
the ways, works, machinei*y, or plant connected 
with or used in the business of the employer ’’ 
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the expression “ works ” must be taken to mean 
works already completed not works in course 
of construction which are, on completion, to be 
connected with or used in the business of the 
employer. — IIowe v, Finch (188(5), 17 Q. 31. D. 
187 ; 51 J. P. 27G ; 31 W. R. 593, D. 0. 

Aitnolaiiotui : — Consd. Braunlpfan v. llobiuKon, 11892] 1 
Q. B. 344. Refd. Thoinpaoii v. City (JlaaH Bottio (Jo., 
11901 12 K. B. 483 ; Biddlo v. Hart, [1907] 1 K. B. (J49. 

1882. Demolition of old house — Works of 
builder.] — pRANNiCiiAN v, TIorinhon. No. 1880, anlc, 

1883. What amounts to defect — Brake emitting 
sparks — Danger of flre.J — Thomas i\ (Ibeat 
^VE.STEnN Colliery Co., No. 18(50, oulc. 

D, Machinery or Plant, 

(a) What is “ Plant.” 

House carcase.]— No 1879, ante. 

1884. Apparatus used for carrying on business — 
All goods & chattels — Except stock-in-trade.] — 
111 an action to recover compensation under 
above Act, it appeared that pltf. was in the 
employment of deft., who was a wliariingor, 
for the purposes of his business the o^vne^ of carts 
At horses. It was the duty of i^ltf. to drive 
i h(i caits & to load &; unload tlio goods which 
weie caiTied in tlieiu. Among the horses was 
one of a vicious nature & unfit to be driven even 
by a cait‘ful driver. Pltf. objected to drive 
tliis horse, & t<jld the foreman of tlie stable that it 
was unfit to be driven, to wliich tins foreman 
replied that pltf. must go on driving it, & tliat if 
any accident happened his (uiiployer wouUl be 
responsible. Ifitf. continued to drive the horse, 
A: while sitting on Ids proper place in the cart was 
kicked by the animal, Ac liis leg was broken : — 
Jlcld : (1) idtf. was a “workman” witliin the 
definition in sect. 8 of above Act ; (2) the horse 
wliich injured pltf. was “ plant ” used in the 
business of deft. Ac the vice in the Jiorse was a 
“ defect ” in the condition of such plan(<, witliin 
sect. 1 of above Act. 

There is no definition of plant in the Act ; but 
in the ordinary sense it includes whatever apparatus 
is used by a business man for carrying on his 
business, not his stock-in-trade . . . but all 
goods A: cliattels, fixed or movable, live or dead, 
wliicli he keeps for permanent employment in 
his business (Lindlev, L.J.). 

(3) Upon the facts a jury might find d<*ft. to 
be liable, for there was evidemx* of negligence on 
the part of his foreman, & the circumstances did 
not conclusively show that the risk w'as volun- 
1/arily incurred by pltf. — Yarmouth v. I^'rance 
( 1887), 19 Q. B. 1). 017 ; 57 U. .f. Q. B. 7 ; 3(5 
\V. K. 281 ; 1 T. Ij. 11. 1, 1). C. ; on appeal (1888), 
•1 T. L. K. 501, 0. A. 

Annoiuiions : — J.s to (1) Expld. Hunt i’. (J. N. Ky., [ISUlj 
1 Q. B. GOl. Befd. Boima V. Lawiviicc (1891), UU L. J. 
M. C. 137 ; Corbett v. Pearce, [1904] 2 K. B. 422 ; 8iiulii 
V. AMMociatod Omnibus Co. (1907), 90 h. T. 075. As to 
(2) Expld. He 8quier, Ci'easy (1897), 41 8ol. Jo. 243. 
Consd. Loudon & Eastern Comities Loan & Biscuunt- Co. 
V. Creasey, [1897] 1 ( 4 . B. 708; Thompson r. City Glass 
Bottio Co., [1901] 2 K. B. 483. Refd. National JTo- 
vinclal Ac Union Bank of England v, Churnlcy, [1924] 
1 K. B. 431. As to (3) Consd. Osborne v. L. He N. W. 
Jly. (1888), 21 Q. B. D. 220 ; Thrussell v. Hundysidc 
(1888), 20 Q. B. 1). 359 ; ttaudera v. Barker (1890), 6 
T. L. U. 324. Expld. Amos v. Daffy (1890), 0 T. L. 11. 
339. Consd. Smith V. Baker, [1891] A. C. 325. Refd. 
Walsh V. Whltcley (1888), 21 B. 1). 371 ; Mcmbcry 
V. (4. W. Ry. (1889), 14 App. Cos. 179 ; Baker v. James, 
[1921] 2 K. B. 674 ; Letauff v. Ottawa Eleetile Ry., [1926] 
A. C. 725. 


1886. Horse.] — Yarmouth r. France, No. 1881, 
ante. 

1886. Machine out of use.j — A machine, though 
out of use, may be “ plant connected with tlie 
business of the employer” within above Act, 
s. 1 (1). 

A macliiuo used by defts. for making glass stop- 
pers was in a defective At dangerous condition. 
The foreman gave orders that it should not bo 
used again. At it was being removed with his sanc- 
tion by i)ltf. At others to a coiTier of defi .’s works, 
when iiart of it became detaeiied At fell, At injured 
pltf.; — Held: (1) there was evidence that the 
machine was “ plant connected with the business ” 
of defts. w'iiliiu above Act, s. 1 (i) ; (2) there was 
evidence iiiat pltf. had been injured by the negli- 
gence of the foreman, being “ a pt^rson in tlie 
service of defts. to whose orders the workman 
was bound to conform ” witliin above Acts, s. 1 (3). 
— Thompson v. City (I lass BorrLE Co., [1902] 
1 K. B. 233 ; 71 L. J. K. M. 1 1.^) ; 85 L. T. 001 ; 
18 T. L. U. 09, C. A. 

{b) Ownership of Plant. 

See l‘huployers’ lAabilily Act, 1880 (c. 42), 
ss. J (1),2 (1). 

1887. Need not be in employer — Ship’s machinery 
or plant-^Plant of stevedore.! — Bacon v. Dawes 
At Co. (1887), 3 T. J.. U. 557, D. C. 

1888. Inquiry & inspection.] — 

A stevedore’s workman whiles (engaged in unloading 
a slup was injured by tlie falJ of a bale of cai'go. 
Fart of the tackle used for the unloading was 
supplied by ‘the sliij), At the ac(;ident was caused 
by a defect in this j>ai*t of the tackle. TIkj w’ork- 
maii liaving brought an action in tlni county ct. 
against the stiivedon* for coiiiiiensation under 
above Act, the judge wiilulrcw the case from the 
Jury on the grounil tliat the stevedori* was not 
responsible for a defect in thci sliip’s t/ackle. At liis 
decision was allirmiMl by tlu^ Div. Ct. ; — Held: 
the stevedore owed a duty to the ^yorkman t-o take 
reasonable car(‘ in seeing that this trickle was in 
pifjpor condition, At the action must be sent back 
for a now trial. If the employer uses hired jilant 
without inquiry or inspection tliere is primd facie 
evidence to go to the jury of negligence. — Biddle 
V. llAJiT, 11907) 1 Jv. B. 019 ; 70 L. J. Iv. B. JIS ; 
97 1.. T. 00 ; 23 T. L. B. 202 ; 51 Sol. .fu. 229 ; 
10 Asp. M. J.. C. 109, C. A. 

AitiiotuJHoH : Apld. iHona};l»aii r. KlmauH, [1920] i K. JL 

487. 

1889. Plant of coal contractor — Im- 

proper ventilation of hold.] — Di^fts. were coal con- 
tractors contracted to siqiply coal to the L. B. 
At S. C. Ity. CO. They shipped coal at CardilT in 
vessels belonging to a Niivigation cu. to be carried 
to Newhaven. Defts. had to unload the coal then', 
& engaged agents to timploy a gang to carry out 
the work. One of their agents, VV., had a gang 
unloading the Bluebell, amongst wliom was pltf. 
C. Owing to the hold of the Bluebell not 
being properly ventilated there w’as an accumula- 
tion of gas, At when the hatch was removed a 
violent explosion took place, At pltf. was injui-ed : — 
held: the injury w^as caused by the defective 
“plant” of defts’. —(Jarter v. Clarke (1898), 78 
L. T. 7(5 ; 11 T. 1^. Ji. 172, D. (3. 

1890. Employer must authorise its use.] — 

A bricklayer ordered to do certain work used for 
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1885 1. Horae.] — A horse used by 
a carting contractor In his business is 
“ plant ^ in the sense of Employers’ 

J. — ^VOL. XXXIV. 


Liability Act. 1880 (c. 42), h. 1.— 
I'RASKK V. Hood (1887), 15 IL (Ct. of 
8 USS.) 178.— SCOT. 

1886 ii. J — Haston v. Edin- 

Bunoii S’niKK’r Tka^iways Co., Ltd. 
(1887), 14 U. (Ct. of 8e8s.) 021 ; 24 


8 c. L. R. 435.— SCOT. 

PART XIII. SECT. 2, SUB-SECT. 3.— 
D. (b). 

1890 i. Need not he in employer — 
Employer must authorise its use .] — 

Q 
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Sect. 2 .—U‘nder Employers' Liability Act : Sub-sect. 
o, D, (h) cfe (c) t., ii,, in., jy, & y, ] 

this purpose a defective ladder, which the fore- 
man & another workman, had both previously 
used, but which neither the foreman nor anybody 
else with authority from deft, had borrowed so as 
to make it part of the employer’s plant. The 
having sustained injuries in consequence 
of the defective condition of such ladder brought an 
^tion in the county ct. under Employers* Liability 
A^ct, 1880 (c. 42), & recovered damages: — Held: 

g ltf. was not entitled to succeed in the action, 
losmucli as the ladder had not been borrowed of 
the owner in such a way as to make it a part of 
the plant of the employer. — J ones v. IIurford 
( 1884), 1 T. L. U. 187, i). C. 

(c) Hvfevis, 
i. In (leneraL 

1891. Defect In original construction.] —Walsh 

V. WniTEi.EY, No. 1001, pofti, 

1892. Defect in subsequent condition.] —Walsh 
Wjjiteley, No. 1004, posL 


ii. Rccurrimj Defects, 

1893. Crane.] — Racon v, Dawes (^o. (1887), 
80’. li. 11. .5.57, D. (J. 

1894-. Slipping band on shafting.] — Baxter v. 
Wyman <Sr Sons (1888), 4 T. L. B. 255, D. C, 

1895. Shuttle of loom.] — Smith r. Haiirjson & 
ro. (1S.S0;,.5T. I.. K. 400, D. (\ 


iii. Absence of Safeuuard, 

1896. General rule.] — Stanton v. Scuiutton iH: 
Sons, No. 1005, post, 

1897. Absence of rails on barge.] — Dill i\ 
TiiuKNVcHOFr (1804), 10 T. J.. K. 810, 1). i\ 

1898. Unfenced machinery .]-^l»li.f. biought an 
action to rccovtM’ damages for tlu^ loss sustained 
by herself & her cliililren in tlu* death of her 
husband, who liad been killed while in tlxj service 
of the defts. lie liad been onqiloyod by them 
for eight years as a millwriglit’s laboui(?r, had 
met with his dcatli by falling into the ])it where 
the machinery was sunk. Uis superior officer, 
N., had ordor(»d him constant ly to oil the mac hinery 

which there liad been no railing, 
j Pi’ judgment in the coimt.y ct., 

clefts, had obtained a rule nisi to sot asides the 
judgment , on tlie ground that there was no cividenec* 
of negligence in them or N., & that davAKisvd 
liad voluntarily undertaken work of a d.angei-ous 
character : — Held : then? had been evidence of 
negligence by defts., & althuugli tJie countv ct. 
judge had failed to ask the jury if the pit for the 
maehiiiery was a “ whi'el-race ” undm- Faetori(?s 
Act, 1S78 (c. 1(1), K. .52, the rule nisi t,o set aside 
th(.‘ judgment must be discharged. — C jiai’man r. 


Nitro-Phosphate Co. (1885), 1 T. L. U. 408, 

D. 0. 

1899. Unguarded cogs.] — A leather pressing 

machine, in every way perfect & in no way 
defective, for the simple purpose of pressing 
leather, had at its side a wheel & cogs unguarded. 
The unguarded condition of this wheel & the 
possible danger likely to arise from it were within 
the knowledge of the employers. A boy who fed 
the macliine with leather by some means entangled 
his hand in this wheel & received injuries : — Held : 
taking sects. 1 (1) & 2 (1) of above Act together, 
the danger caused by this wheel was a defect in 
the condition of the machine within the first of 
these sub-sects, since, the danger being witliin 
th(i knowledge of the employers, they were negligent 
in allowing the wheel to remain unguai'deil. — 
Morcsan V. Hutchins (1890), .59 Ii. J. Q. B. 197 ; 
88 W. K. 412 ; 0 T. L. B. 219, D. C. 

1900. Guard temporarily removed.] — l*lt£. 

wiia emi)loyod at deft.’s saw mills to iissist one of 
their sawyers who was engaged at a circular saw. 
Deft, had provided the saw with a sunicient guard 
or fence under the bench for the prevention of 
accidents. Tlie guard was movable for the 
purpose of removing the sawdust which collected 
under the bencli. The sawyer for his own purposes 
improperly removed the guard, & whilst the guard 
was olT i)ltf. fell against the saw & was injured : — 
Held : the absence of the guard was a defeijt in 
th(‘ condition of the macliinery witliin above 
Act, s. 1 (1). — Tate v. Latham & Son, [1897] 1 
Q. B. 502 ; 00 L. .1. Q. B. 349 ; 70 L. T. 880 ; 45 
W. B. 400 ; 18 T. L. IL 251, C. A. 

Anmlation : — Consd. JNimiTio v. Coiinoll, [1921J A. C. r>l)5. 

1901. Machine not requiring guard If 

properly used.]— Pltf. who was twenty yi?ars of 
age was in the employment of deft., a farmer, was 
lixigaged in working a straw pressing macliine, 
when he rec(?ived an injury. In an action to 
l•ecover damages under above Act, upon the gniuiul 
that there was a defect in the condition of the 
machine, in that it was not properly fenced, the 
county ct. judge found that there was a defect 
in the machine in tiiat, although perfectly made 
& not requiring a guard, it was a dangerous 
machine, A that being so it was the duty of deft, 
to instruct those who used it as to its dangers, 
there being no foreman to do so, & tJiat he had 
failed in that duty : — Held : this did not constitute 
a diifect in the condition of the maciiine within 
above Act & deft, was entitled to judgment. — 
Greenwood v. Greenwood (1907), 07 L. T. 771 • 
21 T. L. 11. 21, D. G. 

Amuaniiou ; — ^Mentd. llunisoii v. 'Wytliomoor Collie ry C.'o., 
2 1C. H. UT'l. 

iv. Unfit for Use Anthorised by Employer. 

1902. Unsulted for purpose used — Calculated to 
cause Injury— Not defective In construction.]— 


V. JM'LwiHii A" 

(18!»8), 2r» K. ((t. of SiHS.) 102K.~SCOT. 

inthpciukiil 

ronfrorfor.l— JUmiNsox v. Wai'son 

1/m. (18J)2>. 20 ii. {Ct. of 8css.) IH • 
30 .Sc. L. Jl. 14L— SCOT. ’ 

PART Xm. SECT. 2, SUB-SECT 3~ 
D. (0) i. ■ * 

o. Defect niuat Ite vroxunate raiiae 
of iwiwn/.]— H kan r. Hauikh & Oo 
(1802), 18 V. h. J{. .388.— AUS. 

p. Defect due to failvre of aerrani 

to malr fdaUdory ntsncclvm.l—Dcld' 
ft dftiig(*roiis accninulHlioH of tluj 

W)rkinRH of a inine, wliJrh wi.s m,i, 
dctccled owing to the Ittlluje of tlic 
tircmaii lu chaigo to iiiuko Uio bta- 


tutory iiispcc’tioji, wti« u dofccl. in tJio 
(’oiiditloii of tJie ways & works witliin 
EiniiloyciH’ Liability Act, 1880, s. 1 (1 ). 
—Connell r. Nimmo (James) & (Jo., 
Ltd.. (1023J 8. U 737.~-SCOT. 

PART XIIJ. SECT. 2, SUB-SECT. 3.— 
D. (0) iii. 

1898 i. VnfcricedmacMnery .] — Davis 
( lt>ll), 11 8. IL N. 8. W. 

I'lO. — AUS. 

1898 ii. .] — Godwin v. New- 

(1901), 21 C. L. T. 228 ; 1 
O. L. J{. 525.— CAN. 

1898 iii. — ,Sn()W r. ('now’s 

I G«07), C VV. L. 11. 

lyi ; 13 IS. C. 11. 145.— CAN. 

1898 Jv. ZWRTOCK 17. McKay 


(1013). 47 N. .8. II. 14 J; 13 E. L. Jl. 1 ; 
11 1>. L. It. 616.— CAN. 

1901 i. not requiring 

guard if projterly wed.] — ^Millkiaw v. 
Muir ic do. (1801), 19 li. <(n). o' Sess.) 
18 ; 20 .Sc. L. 11. 36.-H5COT. 

q. Ahacnce of pled form in mine .] — 
In an action under Employers' Lia- 
bility Act, tlio jury found that defts. 
were guilty of ncgligenco in not having 
a plntfornj so fixed as to prevent drills 
which wei-c thrown down from bound- 
ing into tlio tunnel In a mine. — 
Pender v. War Eaolb Consolidated 
Mtxin’u & Development Co., Ltd. 
(ISDO), 7 D. (t R. 162.— CAN. 

r. I'lifcnnd tank.] — ,7a3IUCson v. 

L. R. 

700.— SCOT. 
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Above Act which gives a workman a right of action 
against his employer for personal injury by reason 
of any defect in the condition of the ma»chinery 
used in the business of the employer, applies to 
a case where the machine, though not defective 
in its construction, was, under the circumstances 
in which it was used, calculated to cause injury 
to those using it. Deceased, a workman in the 
employment of defts., was Idlled by a piece of 
coke falling from a lift used at a blast furnace 
belonging to them. The lift consisted of two 
platforms which ascended & descended alternately, 
& at tlie time when deceased was injured ho was 
r<jmoving empty barrows from the ]jlatform which 
was at rest at the bottom of the lift. There was 
evidence that the accident arose either fi*om the 
sides of the lift not being fenced so as to prevent 
coke from falling over, or from the lower platform 
not being roofed so as to pi*otect those working on 
it fi’om falling coke : — Held : under the circum- 
stances thei*e was a “ defect in the condition** of 
the lift for which defts. w(ire liable. — TIrske v, 
Samuei^on (1883), 12 Q. D. D. 30 ; 53 L. J. Q. U. 
45 ; 49 L. T. 474 ; 32 W. H. 595, 1). 0. 

AtinnUdiom : — ^Folld. CrJpps v. Juilffo (188 0. 13 Q. U. 1). 

Consd. Palny r. Ganiott (1885), l(i Q. U. J). 52. 

DiBtd. Walsh v. Wlilteloy (1888), 21 Q. 11. J). 371. Consd. 

Monran v. Hutchins (1890), 59 h. J. Q. H. 197. Reid. 

Weblin v. Ballai-il (1886), 17 Q. 11. D. 122; Thomas r. 

ljuarl.onnalne (1887), 18 Q. 11. 1). 685. 

1903. No part unsound.] — Abo vc Act which 

giv('s a woi'kman a right of action against his 
employer for per.sonal injury by reason of any 
dc*feet in iho condition of th(i plant used in the 
business of tlu! employer, applies to a case where 
the v^htnt is unlit for the purpose for wliich it is 
used, thougli no part of it is shown to bo unsound. 
Pllf., a workman in d(;fts.’ employment, was injured 
by rijason of th(5 breaking of a ladder, which was 
being used t<o support a scaffold. The ladder was 
insullicieiit for the purpose for whicli it was being 
used, & tlie scaffold & ladder had been placed & 
W(*i*c biung used under the dii'cctions of one of 
< lefts. ; — Held : under tlie above cii’cumstances, 
tliore was evidence that pltf. had been injured by 
reason of a defect in the (jondition of the plant, 
owing to the negligence of his employer, within 
above Act. — Ciupps v, .Judge (1881), 13 Q. 15. D. 
583 ; .53 I.. J. Q. D. 517 ; 51 L. T. 182 ; 49 J. P. 
100 ; 33 W. It. 35. O. A. 

Auimta/ioiiA : -Distd. WuIhIi v. WJuteloy (1888), 21 Q. B. D. 

371. Reid. Woliliu V. Ballard (188(1), 17 Q. B. D. 122; 

Tliumua v. (juartonnalno (1887), 18 (j. B. D. 685. 

1904. Mere danger from use.] — The mere fjict 
that a maidiine is dangerous to a workman 
employed to work with it does not show that tliere 
is a defect in tlie condition of tiie macliine within 
aliove x\ct, s. 1 ( 1 ), inasmuch as by sect. 2 (1) of the 
Act tlie only defects in respect of wliich the 
employer is liable are defects implying negligence 
of the employer or some one in his service entrusted 
by Jdin with the duty of seeing that the machine is 
in proper condition. Pltf. in an action under above 
Act was employed by defts. to work at a carding 
macliine. I^ait of the macliimj consisted of a wheel 
or pulley upon which, while in motion, pltf. 
liad to place a band. The disc of the wheel had 
holes in it, &, while pltf. was putting on the band, 
his thumb slipped through one of these holes, 
the result being that it was caught between the 
wheel & the bed plate of the macliine & cut off. 
It was proved that, though these wheels were 


sometimes made without such holes, tliey were 
very commonly made witli them, the object 
being to reduce the weight of tlio wlieid & conse- 
quent friction. In defts.* mill there W(‘re machines 
of both sorts, &; it did not appear that any 
complaint had previously arisen with regard to the 
wheels with holes, pltf. himself stating tliat ho 
had never complained of the macliine because it 
had never entered into his head that it was 
dangerous ; — Held : there was no evidence of any 
defect in the maeliinii implying negligence in 
defts. or anyone in their service, & therefore 
defts. were not liable. 

It must bo a defect in the original eonstrueiioii 
or subsequent condition of the machine njiideiing 
it unfit for Uic purposes to wliich it is applied 
when used with reasonable care As caution, & a 
defect arising from the negligence of the eriqiloyer 
(IjOPES, Jj..J.). — Walsh v, Whitelkv (1888), 21 
Q. 15. D. 371 ; 57 L. J. Q. 15. 580 ; 53 J. L>. 38 ; 
30 W. It. 870 ; 4 T. h. It. 094, 0. A. 

Atmnlafiutut : — Distd. Moi{,'aii v. Huticbiiiy (IS'.M)), 59 L. J. 

Q. B. 197. Consd. Miiiiiio i\ |1921J A. C. 595. 

Reid. WillotU r. Wall, I1892J 2 i). H. 92. 

1905. Reasonable fitness to secure safety.]— 

Dehict in tlu* condition of macliinery for tlu*. purpose 
of above Act, s. 1(1), means tlie absence ot 
reasonable fitness to sec\u*e safety in the operation 
for which it is inUmdcid. 

An employer who uses an arrangement of 
machini'i-y, not in itself defective, the liaudling 
of wliich, as he knows, is entrusted to such men 
as steviidores’ labourer's, is not entitled to have^ 
excluded fivui tli(5 consideration of its “ reasonable 
litness ” an obvious chance of danger through 
tlioir want of care. 

TJj(i absence, in the (jonditiuns of the machinery 
taken as a wJioh', of iiny sulUcient safeguai-d 
against danger arising IVom an ordinary A probable 
occurrence, as a slip in the managenunit ot a 
winch, is a dofcict. — Stanton v, Scbutton A: Sons 
(1893), (12 lu J. U. B. i()5 ; 9 T. L. R. 23(i ; 5 R. 
214, D. O. 

1906. State of fitness required —Reasonable fit- 
ness to secure safety — In intended operation.] — 

Stanton i>. Suhuiton A: Sons, JSJo. 1905, ante, 

1907. Unlenced lift.] — II eskm v, S.aaiuelsox, 
No. 1902, ante, 

1908. Ladder not defective In itself — Of insulli- 
clent strength for purpose used.] — (^iiipps v, J udge, 
No. 1903, auto, 

1909. Machlne-wheel.j — W almi r, Wihtijluv, 
No. 190 J, ante, 

1910. Hold of vessel improperly ventilated.] — 

CAltTEit V, Ch^AUKE, No. 1889, anlr, 

V, Other Dejects. 

1911. Clogged machinery.] — Pltf., a Jad of nine- 
t(i(*n, was employed in defts.’ i>aper-mill at a 
macliine for cutting jute. 77ie material passed 
under a roller vvhicli conveyed it the cutter ; but 
the roller being in sevei al pieces OJ* sections, vvitli 
interstices between tJiem into wliich the Jute 
sometimes got At so impeded the action of the 
machine, it was nerossary, or usual, to remove it 
by the hand. In doing this iiltf. lost three lingers. 
The defect had been pointed out to defts., who to 
remedy it procured a roller in one piece ; but the 
accident hai>pened before the new roller was placed. 
TJie maker swore that, with care, both rollers 
were eiiually safe. The juiy having found that 
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D. ( 0 ) iv. 

10041. 31ere danger from use.] — 
KiLon V , Colonial (jIovebnment 


(1909), 30 N. L. Jl. 493.- S. AF. 

t. IJefcdire Ii/M — UPKei.vky r. 
Le Boi Minjnu Co. (1902), 23 C. L. T. 
01 ; 32 a. C. It. 664.— CAN. 


a. .] — Leuviiifl: one of two 

Lounter-bulancluK lifts uiilocKetl ron- 
HUtuioR a defect in plant A: iiiuchineiy. 
— Hatch v. J’owell JIjvexc Co., 

Ltd. (1913), 18 IS. C. 11. 1.— CAN. 

n *>. 
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Sect. 2 . — Under Employers' Liability Act: Sub-sects, 
6, 0 <fc 7.] 

1986. ^ — Hoopkr V. Holme (1896), 

13 T. L. B. 6, 0. A." 

Annolalinn: — Consd. Iloyiiol<lH r. Ilolloway (1898). 14 
T. L. U. 551. 

1937. Implied order — Act done previously 

without objection.] — Plif., a boy of fourteen, was in 
ilie 'Service of doits., & acted as f^uard of a van 
driven by II., a carman, also in defts.’ employ. 
Inside this van were throe larj^c^ iron window- 
frames, which W(‘ro jdacf'd upri^]d< in the van, 
wore secured in that position by two pieces of 
string, one piece being tied at each end round the 
hoops supporting the covering of the vnn. II. 
commeiKted unloading the frames by untying the 
string n(‘«.r the tail end of the van, & pltf., who was 
inside at the front ot the van, uniJed th<^ other 
string. 11. then pulled on<^ of the frames away 
without retying the other two, leaving them 
standing. Dirc'ctly afterwards ihe iwo framers 
fell upon plif., inflicting u])on him severe injuries. 
Pltf. stat(‘d that he untit*d the string at. one tmd 
without any orders from H., beciius(» lie, pltf., 
had done so on other occasiims, &. that II. saw 
him untie ii. & made no objection. Pltf. having 
sued defts. for damages undi^r above Act : — Held : 
on the above lacts, there was evidemee i,o go i<> the 
jiiiy of liability on the part of defts. under above 
Act, s. 1 (3).- -Millwaim) V, Midland By. (io. 
(1HS4), U Q. B. I). 68 ; 54 P. .1. Q. B. 202 ; 52 
]j. T. 255; sub vow. Milwaud v. Midl nd By. 
Oo., 40 ,1. P. 453 ; 33 W. B. 366, 1). C. 

AnnofnI ions Distd. Kellard v. Rooko (1887). 10 Q. R. D. 
585, Consd. Wild V. Waygood, [1892] 1 (). B. 780. Rcfd. 
Sii(»\V(l<Mi V. Baynes (1890), 24 ij. B. D. 508. 

1938. Workman must be bound to conform to 
order.] — B unk icii r. Midland By. Co., No. 1958, 
post, 

1939. .] — IlooPKii V. ITolme (1806), 12 

T. B. B. 537 ; 40 Sol. ,7o. 712 ; affd., 13 T. L. B. 6, 
i\ A. 

Armolathv : — Consd. Royiiohls v. JTolloway (1898), 14 
T. L. I{. 551. 

1940. Workman employed by “ butty ” 

men.] — B iiow n r. Bttitkrley (’oal Co,, No. ]H2S, 

a)dc. 

1941. Whether injury must result from order.] — 

Howard v. Bennett A: Sons. No. 1035, ante. 

1942. .] — Eijjorr r, 'Pempest (ISHS), 5 

T. B. B. J51, 1). (:. 

1943. .]-~SNOwnEN v, Baynes, No. 1033, 

ante. 

1944. .] — Wild v. Wayc.ood, No. 1827, 

ante. 

1945. .] — Beynold.s v. JIoi.loway (180S), 

14 T.B. B..551,(\A. 

1946. Negligence of person giving order — General 
rule.]— W ild r. Wayoood, No. 1827, ante. 

1947. Must be proved by plaintiff.]— It was 


necessary for pltf. to pix>vc some negligence on the 
part of the co.’s foreman, but no such negligence 
was shown (Bokd Coleridge). — Connell v. 
Surrey Commercial Hock Co. (1887), 3 T. Ii. B. 
630, H. C. 

194g, .] — Booker v. Higgs (1887), 3 

T. B. B. 618, 1). C. 

1949. .] — ]J arris V, Tinn (1889), 5 

T. B. U. 221, I). C. 

1950. What amounts to — Insufficient time 

for order to be obeyed.] — Kellard r. Booke, No. 
1920, ante. 

1951. Failure to ascertain danger.] — 

Drtnkwater V. Bond (1891), 36 Sol. Jo. 13, 

a A. 

1952. .] — BEYNOT.DS V. Hollo- 

way (1S9S), 14 T. B. B. 551, C. A. 

1953. .] — Thompson City 

Class Bon'i.E Co., No. 1886, ante. 

1954. Failure to give necessary 

direction.] — Millward v. Midland By. Co., 
No. 1937, ante, 

1955. Order to one man to do work of 

two.] — TIktc was an order to “ go on ” with tlic 
work in a manner which liad not been usual — 
witJi oni* workman insti'ad of tAVo. If tJie ordi'r 
tluis giv(*n was j'ash . . . that, was a case f(^r 
pltf. ((^AVE, J.).— Barber r. Burt, [1894] 2 
Q. B. 437 ; 63 B. J. Q. B. 700 ; 71 B. T. 295 ; 42 
W. B. 572 i 10 T. li. B. .383 ; 10 B. 397, H. i). 

1956. Instruction in dangerous method 

of using machine.] — Medway v. (Sreenwjcii In- 
laid Binoi.eum (’()., liTD. (1898), 14 T. B. B. 291, 
C. A. 

1957. Order contrary to written rules of em- 
ployers.]-- \\’her(^ injury is caused tf> a workman 
by reason of liis conforming to an ordiu* wliich, 
though contrary to l-ht‘ written mles of the 
employi r, was giv(*n by a person to whose orders 
ho was bound to conform, ih(^ case comes within 
above Act, s. 1 (3). — Mauley r. Osborn (1894), 
10 T. B. B. 388, 1). C. 

1958. Contributory negligence of employee.] — 

Pltf., by next friend, sued defts. und(?r above Act, 
1880, for damages sustained througli the ncgligencii 
of their foreman. 13tf., a vanguard in the service 
of defts., was at th(‘ t-ime of the accident under 
the age of liftoen. There was a rule of tlio co. 
known to plt-f. that no vanguard under the age 
of fifteen was ever to drive a van. Hefts.’ foreman , 
on the occasion in question ordered pltf. to drivi? 
a van load of fish to B. marktit, & he would be paid 
extra money for so doing. The boy did drive the 
van, & in conseipience was fihrown down from liis 
seat & siM’iously injured. Pltf. at the trial Avas 
nonsuited on f lic gi-ound that he was offeriMl A 
.ac(tep1ed <‘xtva money to drive, Avas not obliged 
to obey in that ri^siiect the foreman Avho offered 
the money. I*ltf. obtained a i*ule nisi for a new 
trial : — Held : ])lt.f. liad been rightly nonsuited, 


19381. M orKnunik imisl he bound to 
roiipmu to ordtr .] — A norHOn cinployod 
ill a niino, wliosn duty il. wus to notify 
by Klgiml wluTi oonditioMS wore such 
that ^v»rk, which the minora were 
linmid to dji, mijrht bo safely procooded 
Avlth, is not a poraon “ to whose ordera 
& (IlnxitlonH a workman is bound to 
conform ” within KmployerH* Liability 
Act. — ^MKTCAiji* V. Great Buuu^kr 
Rropriktary Goi.n Mixes (1905). 8 
(^ L. n. 643.— A US. 


crimination, A: Kubstituting therefore 
the bohost of the porann to whoso 
directions lie is bound to conform. — 
Cana VAN t. Green (1905), 8 F. (Ut. 
of Sess.) 276.— ^OOT. 

1941 1. Whether injury must, result 
from order .] — ^MoGraw r. Hall (1914), 
19 B. C. K. 441.— CAN. 

194111. .1 — Boaahon Brothers 

V. Htace (1901), 21 N. Z. h. K. 91.— 
N.Z. 


1938 ii. . }- — To make Employe] 

Liability Act, 1880, s. 1 (3), apply, 
Is necessary that the order frem co 
forming to which the Injury result 
should be particular to the effect 
superseding the oxorolse of the wor 
man’s own private judgment & d 


1941 iii. .1 — Manson v. Mao- 

Namce (1911), 32 N. L. R. 509.— 
S. AF. 

1946 i. Negligence of person giving 
order'— General rule.] — Deft, was held 
Jbibio to pltf., under EmploverH’ Lia- 
bility Act, for an injury sustained by 


pltf. while logging for deft., by reason 
of an accident which arose out of a 
negligent order given by another ser-. 
vant of deft., who was authorised to 
give the order. — Joiianson v. Ander- 
son (1914), 27 W. L. H. 884 ; 17 
D. L. K. 514.— CAN. 

1947 J. Must he proved hy 

plmrUiff.h-M^MANVFi v. Hat (1882), 

9 R. ((^t. of Sess.) 425 ; 19 Sc. L. R. 
346.— SCOT. 


0. What amounts id — Failure 

to provide usual M'Millan 

V. Barclay, Cimm & Co., Ltd., [1912] 
S. C. 263.— SCOT. 


1968 1. ConirilnUory negligence of 
employee .] — Shondra v. Winnipeq 
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for the foreman was not a person to wliosi^ orders 
he was bound to conform ; & he liad been guilty 
of contributory negligence disentitling him to 
recover. — B unker v. Midland Ry. Co. (1S82), 
47 L. T. 47(5 ; 31 W. R. 231, 1). C. 


Sun-SECT. (5 . — Defective Bye-Laws and 
1 •articular Instrui tions. 

See Employers’ ] liability Aei., ISSO (e. 42), 
ss. I (4), 2 (2).* 

1959. “ Act or omission •’--Must be In obedience 
to an instruction.]— (’LAXTON v. Mowi.em & Co. 
(JSS8), IT. L. I{.7r)(i, (’. A. ^ 

1960. .] — Pltf. was (‘iiiployed by deft., 

the owner of a saw-mill, (;oiitaimng saws driven 
by stream power, & on a certain day ho was told 
by deft.’s foreman to eii(. some wood in .specified 
hiiigths witli the circular .saw. This work, was 
generally ixMformod by two mt;n, oiit^ “feeding” 
tli(‘ saw & the oth<‘r taking tlic wood out from if.. 
A. was enga.g»‘il by delf.. to afi-eiid to tlie engine iV 
lioiler, &. to assist generally in tlu* saw-mill, ik 
was also fold “ not l.o m'glecjt the engine^.” At the 
f iine in (piestion jilf f. was at one <‘ml of f.he .saw 
frame [mshing the wood f.hi'ough it, A:- A. was at 
th(‘ other c‘nd receiving the wood (;oming out from 
tilt* .saw. lleai'ing steam blowing olT, A. suddenly 
iV: without notice to jdtf., lef. go tht*. wood A:, ran 
to th(^ engine room, whert'upon the wood, becoming 
unsteady, shook pltf.’s hand againsf. the saw, 
which cut tfc injur<*d his fingers : — Jh'ld : plf f. was 
not entitlt‘d to recover, on the ground that, 
althougli th(^ injui-y was caustnl by “ the act or 
omission ” of A. in l(*sving t.lio saw without notice 
to pitf., t hevt* was no eviih»ne(* tliat sutdi “ act or 
omission ” was “ dont* or made in obedience t-o any 
riih* or byt*-law of t be employer, or t.o instructions 
by any delegate of bis.”- --Whatley v, Holloway 
(bSlM)), (52 L. T. (531J; .^>4 .1. 1*. (145; 0 T. L. It. 
1110, 1). C. ; njft/., (5 T. J.. R. 353, V, A. 

1961. “ Instruction ’’--Must be by person in 
authority— Instruction by fellow workman.] — 
(’LAXTON r. .Mowlem A' Co. (1SS8), 1 'r. L. Jt. 
75r», (\ A. 


Sun-SECT. 7. — Neglioent Manaihoaient of 
Signals, Rotnth and Trains. 

See Emjdoyers’ 1 /lability Act, ISSO (e. 42), 
.s. J (5). 

1962. “ Charge or control of ” train -Capstan 
man on goods siding.] —II., wbo was in the employ 
of a railway eo. as a “ ea[»stn.n man,” wit hout 
giving the usual warning, propell(*<l a seriis of 
trucks along ;i line of rails in a goods station, & 
injured jiltf., wlio was (*ngaged in similar work at 
the ot-her end of t-ht* line about 100 yards olT. 1'he 
capstan was s(*t in motion by bydraulic power 
communicated to it by H. fi*om a stationary engine 
at a distance Held : there was evidence to 
warrant tlie jury in finding tJiat JI. was a ]>ei’son 
who had tlie charge or control of “ a train upon a 
railway ” under above Act, s. 1 (5). — Cox v. (Uieat 
Western Ry. Co. (1882), 0 Q. B. D. 10(5; 47 
J. P. 110 ; .30 W. R. 810, J>. C. 

1963. Fireman scotching uncoupled wagon.] 

y-Abovo v\ct by s. 1 (5), (*nacts tliat where personal 
injury is caused to a workman by reason of the 


negligence of any person in the si?rvico of the 
employer “ who has the charge or control of any 
. . . locomotive engine or train upon a railway, 
there shall be the same i*ight of compensation 
against the employ’^er as if the workman had not 
been in his service. A “ person who has the charge 
or control of a train ” does not necessarily cease 
to have charge of it, within the meaning of the 
Act, because .some of the carriages are uncoupled 
from one another & from the engine in order that 
t iny may be separati‘ly dealt with, iV: tho.se words 
do n(»t nect‘ssarily ])oint only to om; person who 
is ill charge of the whole train, but may inchule 
persons who liave duties to perform in rt‘sj)ect of 
liarts of i.he train. 

An engine driv<‘r, employ(*d with his fii’eman in 
the discharge of loaded wagons on a railway, 
took a locomotive eiigim* A: several wagons to a 
point on an inclim*, ^ there ])rocecded witli the 
engine iVonc of the wagons to the iilaee of dischargi*, 
intending i.o retuj*n tor tlu^ other wagons in dutj 
cour.se. The fireman une,ou])led (lui remaining 
wagons ifc seotchc‘d them l-o ])revfint them running 
down the incline. Om* of the wagons bioke 
away, ran down f lu* inelim*, A:- kill'd a workman 
in tlie .st'rviee of tJie same employers. Thei(* was 
evidence 1 hat the method of si;otching adopted 
was unsafe A: was known to A: approved by the 
engine driver. 3'he reiu*(*sentative of deceased 
having brought an action for compen.sat ion again.st 
the empjoy^t.'rs : — Jleld : th(‘re was evhlence for the 
jury’ thaf. the deatli was caused by reason of the 
negligence of a. pi'ison who had the charge or 
(control of a train within abov<* Aid-, since either 
ih(i engine driver had the ehai'ge or conti*ol, or 
the fireman had, ^ then* was evidence of negligence 
in both. — iMcHoRi) r. (Amaifi.l A: (Jo., ] ISIM)] A. C. 
57 ; (>5 L. .T. R. 202 ; 73 h. T. iuW ; (50 .1. J’. 
18(5; 12T.L. R.OS, II. L. 

1964,. Negligence of more than one person — 

Different persons with different duties.] — M cI’urd 

?\ (’ammell A: Co., No. 10(53, ante. 

1965. “Train” — Single wagon.] — MfCoRi) v. 
(Ammej.l iSi Co., No. JOI53, ante. 

1966. “ Railway ” — Temporary railway for con- 
struction of works.] — Phe UH'aning of the term 
“ railway ” as used in above Act, s. 1 (5), is not- 
confined to railwayLS belonging to railway cos. 
such as are subject f-o f4ie provisions of the Railways 
Regulation Acts ; but the siib-s(*ct. api)lies also 

I to a tempoi*ary railway laid down by a eontr.actor 
I for tlie puri)oses of the construction of woiks. — 
Doughty v. Eirrank (1883), 10 Q. H. D. .358 ; 52 
L. .T. Q. B. 480 ; 4S L. T. .5.30 ; 48 .1. J*. 55, D. C. 

1967. “ Locomotive ” — Steam crane on tem- 
porary rails.] — In (jxtending a railway a tenipoi*ary 
line of rails was laid down on wbieh a .st.<;am ei‘a.ne 
w<»rk(*d for moving A:- raising stones foi* builders : — 
Held : the crane was not a locomotive on a i*ailway, 
tte therefore a workman injured by negligimco of 
driver of crane was not cuilitled to compensation 
from the common master. -Mu huh y v. Wilson A’ 
Son (1883), 52 J.. J. Q. B. .521 ; 48 L. T. 788 ; 47 
•T.P. .505; 48J.P 24, I). C. 

1968. “ Charge or control of points ’’—Control 
must be actual — Workman employed to oil & 
adjust.] — In an action for compensation under 
above Act, the evidence showed that it was the 
duty of E., a w’orkraan employed in the signal 
department of defts.’ railway’, to clean, oil, A: 
adjust the points Ar- wires of tlie locking apparatus 
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. d. “ Haihmy *’ — ** Rake of earn ** 
jn coal mine .] — Bku* v. Invervkhs 


Coal A: llv. Co. (1908), 42 N. 8. 11. 
20.') ; 4 K. Jj. 11 . 40,5.— CAN. 

e. Absence of head-light.] — Gra- 
ham p. Grand Trunk Hy. Cu. (1912), 


20 O. W. U. 9(5.5 ; .‘J O. W. N. 122 ; 1 
D. L. K. 5.54.^-CAN. 

t. Failure to clear line.] — Cairns 
p. Caledonian Ry. Co. (1889), KJ 
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Sect, 2 . — Under Employers' Li(ibility Act: Sub-sects, 
7 & 8, A„ C. cfcD.] 

at various places along a portion of tlie line, &> 
to do slight repairs, that for these purposes he 
was, with several other men, subject U> the orders 
of an inspector in the same dei^artrnent, who was 
responsible for the points & locking gear, which 
were moved & worked by men in tlie signal boxes, 
being kept in proper condition, & that F. liaving 
taken the cover off some points & locking gear in 
order to oil them, negligently left it projecting 
over the metals of the line, where injury was 
caused to a fellow workman ; -Held : tliere was 
no evidence for tlio jury that F. luwl “ charge or 
control ” of tlie points within above Art, s. 1 (5), 
so as io make (lefts, liable for liis n(*gligenc<‘. — 
Gibbs r. Great Western Ry. Co. (ISHl), 12 
Q. B. 1). 208 ; L. J. Q. B. CM ; 50 L. T. 7 ; 
48 .1. P. 280 ; 82 W. K. 820, C. A. 


S r B-s E( ‘T. 8 . — Defences. 

A, In Gcncrnh 

1969. Employers defences restricted — To those 
available against one of the public.] — Weiu.in v. 
llALLABl), No. 1084, post. 

1970. But workman has no additional 

rights.] — Thomas v. (^lARTEiiMAr ne. No. 1 07(>, po.sV. 

Injured servant a trespasser or bare licencce.] — 

Srv NEtJi.UJEWC'E. 

Volenti non flt injuria.] — Nrc Sub-sect. 8. [\,posf. 

Ti, Conirihulory NcglUjcnve, 

Sec, generally, Neolkjencmo. 

1971. Action for breach of statutory duty.] — 
Held. : a d<‘ft, who lias been guilty of a bwnicli of a 
statutory duty is not debarred froin s(‘tting up a 
defence of contributory negligonc<5 in pltf. — 
ILES V. Aheucarn Welsh Flannel Co, (ISSb), 
2 T. L. B. 517, 1). C. 

1972. Defect in ways.]— A yiiesc. Bell (1889), 5 
T. L. B. 202, 1). C. 

Knowledge of defect.] --i8cc Sub-sect. S, !>.. po.sL 

C. Volenli non Jit 'ntjnrin. 

See, generally, Neih.ioence. 

1973. General rule.] — To bring a pltf. suing 

under Fmployers’ Jiiabilit y Act wifliin the maxim 
volenti non fit injuria, it is nof. sunieieiit- to show 
tlui-t/ be bad gone on with liis woik ; it must be 
shown that be was ])erfectly eontent-ed to go on 
with his work, that- he nuult' no eoin])iain{, but 
understood A aequie.sced in the danger. — B acon 
V, Dawes A- (V). (1887), 8 J.. B. 557, I). C. 


1974 , ,] — Where a workman knows of a 

defect in the condition of his employer’s plant, 
& notwithstanding such knowledge still continues 
to use the plant, th(^re is some evidence to warrant 
a jury in finding that he voluntarily incurred the 
risk tJiereby occasioned ; so disentitling him to 
recover compensation for injuries caused by such 
defect.— CHUJuni v. Appleby Brothers (1888), 
58 D. .r. H B. J44 ; 00 L. T. 542 ; 5 T. L. K. 88, 
D. C. 

^ 975 , ,] — It seems to me that the law is 

now settled tbal; the mere fact of a workman under- 
taking f-hat which ho knows to be dangerous is not 
of its(‘If (conclusive j)roof that lie has brought 
liiinself within the doctrine of volenti non Jit 
injuria. It must depend in each case, upon ib<5 
nature of the risk to tlio workman in connection 
with it, as well as uiion coiisid(‘rations which must 
vary according to the circumstances of each case 
(A.*L. Smith, J.). Gree?tiialgti v. (^^VMAMAN 
C’OAL(V). (1891), 8 T. L. R. 81, D. C. 
ylnmrfft/nm:- -Mentd. Ooddfinl r. Mid. By., 11890} 80 L. T. 

« 21 . 

1976. Whether maxim applicable under Act.]— 

(1 ) J*ltf. was employed in a cooling room in deft.’s 
brewery. In tlu^ room were a boiling vat, At a 
cooling vat, betw(*iui ilnun ran a passn.g(^ wdiicb 
was in part only 8 feet wide. The (Mxding vat 
had a rim raised J(> inclies abcjve tli(‘ l(W(d of tb(^ 
passage, but- it was not fenced or railed in. Pltf. 
went along this passage t-o pull a board from under 
the boiling vaf-. ’Fliis board stuck fast & then 
came away suddenly so that he fell back into the 
cooling vat A was scalded. In an acjfdon undei* 
above* Acf. //ctd : the d(d(‘nc<‘ arising from the 
maxim volenti non fit injuria bad not been aff(3cted 
by above* Act, A api)lied to the^ present case, ^ 
there w^as f b(*re‘foi‘e* no evidenex* of ne*gligence‘ 
arising from a breacJi of duty on the pari/ of deft. 
iow’arcls ])ltf., k> jilt f. was not entitled to re'tjover. 

(2) By enf-ejiing into a conti‘a(*.t of se*rvico the 
common law infe*ri e‘d that he had ta.ke*ii on himself 
t-lu? ordinary i*isks incident- to such business as 
was lawfully carri(‘d on upon bis maste?r's premises 
(Bowen, D..T.). 

(8) For bis own pej-sonal neglig(*nee* a master 
WMs always lialde* ^ still is Jiabh^ at common biw 
l)ot b t-o his own workmen A. to t he* ge‘Tie*ral public 
Avbo e'anie upon bis })re*mises on business (Bowen, 

L.,I.). 

( I) An eiiaet-nient wliieb distinctly tle‘e‘lares tbat 
t-be* woi'krnan is l-o have the same rights eis if he^ 
weTC not ei workman, cannot . . . be straint*el into 
an enactment that the* workmein is to Jiave ilie 
same rights as if be* we*r(» not a workman & other 
rights in addition. ... In iny ojunion the Act 


B. (Ct. of Sm.) UKS 2C So. L. B. ISr). 

-SCOT. 
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1972 i. Defect in v'oj/s.] — Biutisti 
C oi.cMHu Mii.lm (!o. r. Scott (l8iM), 
21 S. 0. 11. 702. -CAN. 

1072 H. — -.1 -Kawcktt r. Cana- 
niAN I'AciFH’ By. Co. (1901). 2*2 C. Ji. T. 
244 ; 8 IL ( '. Jl. CAN. 

1972 iii. .] — DomimoiV Ikon A'. 

Stkkl C’o. r. eiLiVKii (Hioro, 2.'i (\ J,. T. 
64; 36 S. (\ R. r>17.-CAN. 

1072 iv. ,] — tiiiAY r. TnoMMON 

(1889), 27 Sr. L. B. ILL- SCOT. 

g. Breach of O'Hahk 

r. ^Bookick, 1 1901} S. R. 0. 232. 

h. Lamo.ntaunk \\ n . ( 1909 ), 

12 Exch. C. R. 284.— OAN. 

k. .) — Where* dmiRrerous in«- 

ciaiiiery is properly foiired or o'luudod 


for the prevention of ureiilents & a 
vvorkinun, after having brt'ii warned 
not 1,0 do t»o, getH int^ido Iho f(‘nco 
A: atlcnipts ((» do his work from a 
posiBon not inUnidcd for that pnr- 
jio.se, tluj emploj'or is not reaponsihle 
for an ncrldrnt caiiHing death rcBulting 
from (ll.'aobodirnce to the JnstmcttoiiH 
given. — M cSorlicy v. Dominion (’oal 
Co. (1916), 48 N. S. B. 562.— CAN. 

1. .1 — A workman employed 

in delta.’ (piarrj' was notified that a 
shot was about to bo tired & had orders, 
under Piicli circumstances, to go to a 
place of safety. In violation of his 
orders & without t.lio knowledge of 
doff., he remained in tlie jiliu'C whore 
he ordinarily perfonned his duties & 
received injuries causing doatli ; — 
JlcUt : the action must fail on account 
of tlic contributory negligence of 
decoAHcd. — R udland v. SMITH (1917), 
.')(> N. S. B. 434 ; 33 D. L. B. 630.— 
CAN 


m. DefeM in machinery.] — Warai- 
I.VOTON V. PALmiR (1902), 22 C L. T. 
199 ; 32 S. C. H. 126.— CAN. 

n. .1 — Calnf.ck v. Vancouver 

Timiikr A' TitiVniNO Co. (1911), 18 
W. L. 11. 318.— CAN. 

o. Failure io iaJ:e reasonnhle 
rnufimis.] — ^Mactherson v. Maci.A(’ 1 J- 
l,.VN (1904), 30 N. S. R. 436.— CAN. 

p. .] — Mitchell v. Bat 

Portage Lu^ubkr Co. (1911), 19 

AV. L. R. 314 ; 1 W. W. B. 78.— CAN. 

q. .] — ZwiCKER V. McKay 

(No. 2) (1913), 14 E. L. R. 69; 16 
D. L. U. 491.— CAN. 

r. .1 — Bam AGE & Ferguson 

r. KoRSvrii (1890), 28 Sc. L. R. 26. — 
SCOT. 

t. Duty of servant io save life .] — 
Wilkinson r. Kinketl Cannel & 
Coking Coal Co. (1897), 24 R. (Ct. 
of Seas.) 1001 : 34 Sc. L. R. 633 ; 4 

f T T* *1,10 '•rn'T 
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with ceriiiin exceptions has placed the workman 
in a position as advantageous as but no better 
than that of the rest of the world who use the 
master’s premises at his invitation on business 
(Bowen, L.J.). — Thomas v. Quartermaine (1887), 
18 Q. B. D. im ; 60 L. J. Q. B. 340 ; 57 L. T. 
537 ; 51 J. 1>. 510 ; 35 W. B. 555 ; 3 T. 1.. K. 
495, C. A. 

Anrudaiitms : — to (1) Consd. Baddelry v. Granville (1887), 
JU Q. H. 1). 423. Distd. Yarmouth v. France (1887), 19 
Q. H. D. (M7 ; ThruHsell r. ITandyKldo (1888), 20 Q. H. D. 
359. Consd. Ofibonie v. L. & N. W. Hj\ (1888), 21 Q. H. D. 
220 ; Amos v, Dulty (1890), G T. L. Tl. 339 ; Smith r. 
Bilker, 11891] A. C. 325 ; Hruc.kloy r. Mid. lly. (1915), 85 
li. J. K. H. 1590. Refd. Church v. Apidcby (1888), GO 
h. T. 542 ; Mombory v. G. W. (1889), 14 App. (Jas. 
179 ; Sandors v. Harkor (1890), 0 T. H. H. 324 ; Yoiiiip: r. 
Hoffmann Alaniifoct urine: Co.,* [19071 2 K. H. G4G; 
(Canadian Pacillc Hy. v. Fr6chettc., [1915] A. C. 871 ; 
DavJoH V. Owen, [1919] 2 K. 13. 39; Letam? r. Ottawa 
Klectric Uy., [192C] A. C. 725. yis lo (2) Refd. Mersey 
Docks & Harbour Hoard v. J’roclAjr, [1923] A. C. 253. 
An to (3) Refd. Evans r. M. S. &. L. lly. (1887), 30 Ch. 1). 
G2C ; Walsh v. Whitoley (1888). 21 Q. H. 1). 371 ; Sanders 
1 ’. Barker (1890), G T. h. H. 321 ; Brannit;an v. Ilobinsou 
(1892), 66 Ij. T. 647 ; (Canadian Pacific Hy. v. FrdcheUc, 
[1915] A. C. 871. As to (4) Refd. Y'arinouth i\ France 
(1887), 19 Q. B. I). G47. 

1977. Breach of statutory duty.] — Tli(‘ 

d(‘fonce of volenti non fit injuria is not applicable 
in cases where the injury arises from iJic broach 
of a statutory duty on the part of the employer, 
k, })ltf. is entitled to recover.-- Baddet.ey v. 
(iRANViLLE (Earl) (1S87), 19 Q. B. D. 423 ; 
55 L. J. Q. B. 501 ; 57 L. T. 208 ; 51 J. P. 822 : 
30 W. B. 03 ; 3 T. L. Jt. 750, I). <\ 

.liinntcUmn Refd. llavicH r. 0\v(;ii, [1919] 2 K. B. 39. 

1978. Question of fact — Questions to be left to 
jury.J — Yarmouth v. Eran( e, No. 18S1, a7if(\ 

1979. - — ,] — Smith i’.Bakkr k S()NS,No. B)57, 
aniv, 

1980. Necessity for thorough comprehension of 
risk.] — .liidginent for jdif., on ground that the 
jury wore justified in finding that h(^ did nol undcT- 
tako liis work with full knowledg(i of lh(‘ dang<*r 
which he was incurring. — ^A mos J)uffy (1890), 
OT. L. 11. 339, (’. A. 

1981. .j—B. , a workman, whose duty it was 

to attend to & work at a machine which was 
defective, k of which defect lie Jiad knowledge, 
continued to work at the machims notw ithstanding 
the master’s refusal to repair it when the defecl. 
was brought to Ids notice by tlu' workman. In 
conse(pion(;e of the defect B. was obliged to step 
upon tlie “ bod ” or plate of th(‘ inacliiiie, to 
adjust paH of it, k whilst doing so r<»c(»iv(*d 
injuries. In an action to recover compensation 
for such injuries the county ct. judge nonsuited 
pltf. because lie continued to w’^ork a machine 
which he knew to be in a defective condition ; — 
Held: pltf.’s knowledge of the defect did not 
amount, to that thorough compr(»h<*nsion of the 
risk incurred which alone would have justified 
the withdrawal of the case fi*om tin? jury. — 
Brooke r. Bamsden (1890), 03 L. T. 2H7 ;* .55 
.1. P. 202, D. i\ 

1982. .] — Sanders r. Barker k Son 

(1«90). 0 T. L. B. 324, 1). C. 

D, Sei'vmiVfi Knowledge of Thfrci, 

See Employers’ Liability Act, 1880 (c. 42), s. 2 (3). 


1983. Whether amounting to contributory negli- 
gence — Master also aware of defect.] — S tuart v , 
Evans, No. 1833, ante. 

1984'. .] — The meaning of above Act, 

sect. 1, as qualified by sect. 2, is that a workman, 
wlum be suc's his master under the provisions of the 
statute, shall be in the position of one of the 
jmblic suing, & shall not be in the position in 
w’hich a servant before the passing of the statuf-e 
was placed wlu'n ho sued his master ; in otli(‘r 
words, that the master shall have nil the defences 
li(? therc‘tefoi(^ hatl against any of the public 
suing him, but shall not liave the special defences 
he theretofore had when sued by his servant. 
Accordingly, the defence of contributory negligence 
is still o]>en io an employer ; but the defence of 
common employment, also f he defence that the 
workman liad contracted lo take upon himself 
the known risks attending the stM’vice, art) taken 
away frtjm him wht'ii sikhI by a workman under the 
above statnit*. But while th(»s(? two defences 
art' taken aw'ay, an t^mployer may, wditm sued for 
a dt'fect in the ])lant or machint‘ry, set up as a 
statutory defenct*, under sect. 2 (3), that the 
servant. kn<‘w of tht* defect k ditl not communicate 
it to the em])loyerf)r to some other person sui>erioi* 
to himself in tht‘ service of the employer. 

AV., whilst employt'd in dtjft.’s brcwt*ry, went tt) 
a valve in tht* t*rjgint‘ loom for the purpose of turn- 
ing tm steam to a donkf;y engine. The valve 
could only be rcacluid by ascending a ladder resting 
upon a pipe, which wius not level, k on whicli the 
ladder could not safely rest. \V. was found dead 
on th(‘ floor, having aT)parently, whilst ascending 
the ladder, lost his balance fnmi the laddei* 
having shift<Kl owing to t he inequality of the pipi» 
.Mgainst. which it rested. 'Pht' ladder w^as ])(*rf«)cl , 
though without any hooks or stays, but , jjL'kxhI 
as it w^as, w as manifestly a most, dangerous met hod 
of getting at the valve. Both W. k others among 
deft.’s worknH‘n had frccpiently ascended the 
ladder before, for the jnirpose of turning off the 
valve, withf)ut accident. AV'.’s widow' having 
bixiught an action against the deftmdant undc*r 
above Act: — Held: (1) Ujion the above facts 
then? was a d(*f<‘ct in the condition of tlu^ plant 
within above Act, sect. 1(1); k although W. knew' 
of the d(*f(ict, he w'as excusc*d fi'om informing di'ft-, 
of it, being aw'art^ that deft, knew of it ; (2) the 
mer(‘ fact, that d(ic<*ased kn(‘W that the work on 
which he was engaged was manifestly dangerous 
did not of itself constitute cont ributory negligt‘ncMs 
— VVehj.in r. Ballard (1880), 17 Q. H. D. 122 ; 55 
L. .1. Q. B. 395 ; 54 L. T. 532 ; 50 .1. P. 597 ; 31 
AV. n. 455 ; 2 T. L. R. 414, I). C. 

Anmifntions :--As in (1) Refd. WhIhIi r. WliJtelcy (1888), 

21 y. JL D. 371. As to (2) Refd. PiiUf'rani r. Dickson 

(J88G), 2 T. Jj. J{. 603 ; 'riiuimis r. DuurU^rinaiiic (1887), 

18 Q. B. 1).G8.). 

1985. Knowledge of safe method of using - 

Use of dangerous method.] — U’luire a wagon was 
in a defective st.at.e, of whi(jh a W'orkrnari was 
awart', A: he used it in such a way as to cause 
injury t-o Jiimself, wlicn lie knew' how to^ use k 
might hav(‘ used it so os not to cause injury t.o 
himsdf, he cannot i-ecover under Employers’ 
k AVorkmen Act, 1875 (c. 42), ss. 1 (1), 2 (1). - 


PART XIII. SECT. 2, SUB-SECT. 8.— 

1977 i. Whether maxim apjtlirah 

under Act — Breach of staiuiari/ auty.]- 
PATTKItSOX IJ. STEVEN'S (1890). 1 

N. S. W. L. n. (L.) 83 ; ON. S. V 
W. N. 138.-AUS. 

1978 1. Question of fact — Q'uestions i 
oe left to jury.] — Joiixsoi^ v. Norsi 
jiAN Gold Mines, Ltd. (1901), 
W. A. L. R. 147.— AUS. 


1979 i. .J — AR i'ijK.K i\ Ksqim- 

MALT A' Nanaimo Hv. Co. (1913), 27 
W. L. H. 4 44 ; 5 W. AV. 11. 926 ; 10 
D. L. K. 75G : 49 S. (\ H. 43.— CAN. 

1979 ii. .]- . MJTH r . Fotuikm A 

Co. (1897), 21 H. (Ct. of ScHS.) 699 : 34 
fc<c. L. H. 513 ; 4 S. L. T. 3 11, - SCOT. 

PART XIII. SECT. 2, SUB-SECT. 8.— D. 
1983 i. Whether amouniiny to con- 


tributory nryliyencc — Master also aware 
of defect.]— Day v. Dominion Ibon & 
STEEL Co. (1903), 3G N. S. H. 113 ; 
34 S. C. It. 387.— CAN. 

19861. Knmvledye of safe method 

of usino — Use. of dftnuertms method .] — 
J*ltf. was injured by the Kivinff way of a 
piece of machinery which 4 lie hiineclf 
liad ilxod under InstructionR” from his 
employer. IMtf. admitted this wns a 
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Master and Servant. 


Sect, 2. — Under Employers^ Liability Ad : Suh-aed* 
8, V, ; aub-aecta, 9 <fc 3 0.] 

Martin v. Connaii’s Quay Alkali Oo. (1884), 
33 W. R. 210, D. 0. 

1986. Promise of master to 

repair defect.] — knowing that th<i machinery 
which lio had to clean could bo prevented from 
getting into motion if stopped in a certain way, 
used another method whicdi to his knowledge & 
that of i/he fonmian over liim w'as dangerous. 
The foix inan had pi'oini.sed (x) remedy the detect, 
but had failed to do so. Jn an action in tlie 
county ci, no evitlence was calletl for defts. t-o 
sliow that 1b(‘ workman liad not relied on thci 
pi-omise of tJio for(‘inan, &. the jury liad found for 
I)Ii-f. : — IJfiUl : plif. was entitled to judgment. — 
Williams v, Wuittall (1885), 2 T. L. R. 105, D. 0. 

1987. Persisting in attempt to rescue fellow 

miner.] — R., an underviewer at one part of a 
coal mine, having reason to suppose that the life 
of JI., a fi lJow workman in an(»tlier })ai*t of the mine, 
was in danger, lost- liis own life in i/he attempt to 

tlint of n. R. did not at the time of going 
to ih(» ])laee wlierti JJ. luul been at work, know that 
1 bere was a. poisonous gas then*, but lie was seriously 
afT(*cted by it on his w^ay to rescue 11. .11. had, 

nevertheless pix)cet‘ded to when; II. w*is lying, eVt 
on returning with II. ’s body had hims(*lf been 
killed by the gas. R. had gone on the occasion 
in question to a pai*t/ of ihe mine wduire ho had 
not been sent by any superior servant of his 
employer ; th<' fact- ( hat R., after he had 

bcM'ii alT(‘r1(*d by (he gas, persisted in liis ai tempt 
i-o r(‘Hcue H. w.^is no evidence of his having been 
guilty of contributory negligence.-- Rokbuck v. 
Nouwf.oian Titanic Co. (1884), 1 T. li. R. 117, 
l>. (\ 


Si:n-sK(.T, 0 . — 'Notk'k of In.iuky, 

SW Rmidoyers’ J/iability Act, 1880 (c. 42), 
ss. 4, 7. 

1988. Necessity for —Employer in possession of 
all particulars.] — (1) In order to maintain an 
action against, an tunployer under above Act, the 
workman mnst in all cjuiw's give a wTit/tx3n notice, 
within t/lu* timr* speciliod in sect. 4, containing 
liis name A: address, the cause of the injury, &/ 
tlie date at whicli it. Avas sustaitu'd. TJic necessity 
for such written notice is not dispensed with by the 
fact that the employer is ab'eady in possession of 
all the particulars required by sect. 7 to be con- 
tained in the notice. 

(2) Above Act, sect. 4, merely diNils W’itb the 
linn* within whicJi a notice must be given. Seel.. 7 
contains tlie reipusib's of such noth.-e.- Moyi.e v, 
.Tknkins (1881 ), 8 Q. H. I). 1 10 ; 51 L. J. Q. R. 112 ; 
30 W. R. 324, I). 

Jinuitnlion : — Js to (J) Apprvd. Kc<*ri w. INUIbvflll llock Co. 

(18S2), 8 Q. II. J). 482. 


Time for.] — flee Employers’ Liability Act, 1880 
(c. 42), s. 4. 

1989. .] — Moyle v. Jenkins, No. 1988, ante. 

1990. Must be In writing.]— -Moyle v. Jenkins, 
No. 1088, ante. 

1991. One writing referring to another.] — 

Keen v. Millwall Dock Co., No. 1992, poai. 

1992. Sufficiency of — All particulars required by 
statute to be stated.] — The notice of injury sus- 
tained by a workman which is to be given to an 
employer under above Act must contain in writing 
all tli(‘ particulars required by sect. 7 in order to 
fulfil the condition precedent to bringing an action 
enacted by sect. 4. Qu. : if such notice can be 
made by one writing referring to anothoi* waiting. 

WJiere a workman, on the day be had beim 
injured, made a verbal report of such injury tx) liis 
employer’s inspector, who took the details down 
in writing & sent them to the employer’s super- 
intendent, &> afterwards the workman’s solr. wTote 
a letter to the employerr, stating that ho was 
instructed by such workman to apply for com- 
pensation for injuries received on the employer’s 
premises, jiarticulars of which liave ali’eady been 
communicated to your superintendent ” Held : 
sucli letlxT did not riih^r to any other wilting, 
was not a notice in compliance with the Act. — 
Keen v. Millwall Dock Oo. (1882), 8 Q. B. 1). 
482 ; 51 L. J. Q. R. 277 ; 40 0. T. 472 ; 40 J. P. 
435 ; 30 VV. R. 503, C. A. 

Jnnotfttions Providi v. (iaRi (1888), 58 L. T. 7(12. 

Refd. (Jarlxir v. Rrysdalc (188:i), 12 Q. IL D. HI ; Hnslms 

V. (Uwd Talon Colliery Co., flOOOJ 1 K. H. 1157. 

1993. Particulars required substantially 

conveyed — Technical language unnecessary.] — ’J'lu^ 
notice under above Act, s. 7, necnl not be (expressed 
in strictly tt‘ehnical language : it is enough if it 
substantially conveys to the mind of the person 
to wliom it is given, the name & addi'css of the 
person injured & the cause & date of the injury. 
A h‘ttx'r from pltf.’s solr. gave only the daO* of the 
injury, & stated that }dtf. was Ar- had for some tim(j 
past been under treatm(*nt at a liospi(/al “ for 
injury tx) his leg ” : — //eld : having regard k) 
tlie proviso at the end of sect. 7 tb(5 defect in the 
nokce did not rtmdcr it invalid. — Stone r. Hyde 
(1882), 9 Q. B. 1). 70; 51 ].. J. Q. B. 452; 40 
L. T. 421 ; 40 ,1. P. 788 ; 30 W. 1{. 810, 1). C. 
^Iniutlalion Consd. Providi r. Call I (1888), 58 L. T. 7«2. 

1994. Cause of Injury.] — In an action to 

recover corniiensation for injuries under above 
.Act, pltf.’s notice of action stated that she was 
injured in consequence of defts.* negligemre in 
leaving a cei+ain hoist in their warehouse un- 
prokekid whertiby lier foot was caught in tlie case- 
ment of the hoist & ciaished. At the t,rial, the jury 
found that the accident occurred thri^ugh tin* 
neglig(*ncc of a superintendent in the warehoustL in 
allowing pltf., a young girl, to go in the hois!/ alone : 
—Held : the notice of action sufficiently stated 


flaiiKi'ruus it innuM'fc'C'l mode id fixing; 
it, that any one Avonkl have known it 
was diniKerimB hut Haid lie Imd nevi'v 
thougrlit of It hlniHelf hut would Jiuve 
known it if Jus attention had lieen 
drawn to lt:-//iW: there wuh evi- 
dence of eontrlhiilory iuii:UK:enee whieli 
Hliould have iM?en left to tlm jnrv.- - 
Davidsox v. AVhkjut (1887), i:i V. b. K. 
353. — AUS. 

1986 il. .1 — Noonan 

n. DUHLIN ni8TILI.F.UY Co. (18tKI), 32 
L. Jl. Ir. 3H!l.— IR. 

a. .]-~IIeJd: a Btalileman who 

undertook tlie inanasri'nient of a howe 
wlilch ho knew Ixi ho vicious, was 
not entitled to reparation for injuries 
eauBod by a bite from the hoi'Po. — 
FRAsna V. Hood (1887), 25 So. L. II. 
164.— SCOT. 


PART XIII. SECT. 2. SUB-SECT. 9. 

1989 i. Time for.] —A workman in- 
jured on May 7 sont notice to hiH 
employers which they could not 
receive before .liiiio IH ; — Held : notice 
liad not been given within hIx weeks 
of the oocident in termB of Eiii- 
pJoyers* Liabilities Act, 1880,B8. 4, 7. — 
M‘J)ONAoir r. Macuikllan (1880), 13 
U. (Ct. of Sobs.) 1000 ; 23 So. L. li . 
717.- SCOT. 

b. Suffleienry of .] — The wife of a 
workman who had been iiijim'd wroto 
to Ids employer as follows : “ J find 
1 uluill need sonio more money, & will 
you ploaso oblige me with 30«. It is 
now live weeks since niy hiisband'H 
acclilent. ’* : — Held : this letter was a 
Huflieient iioUco under the Act. — 
Thomson Koiskriyion & Co. (1884), 


12 Jl. (Ct. of Sess.) 121 ; 22 Sc. J.. 11. 
97.— SCOT. 

0 . .] — Held: a notice making 

a claim for comiiensat ion under Work- 
men’s Compensation Act, 1897, which 
stated ihe name & address of the 
injured man & the nature of the acci- 
dent, could not be regarded as a notice 
under Employers’ Liability Act, 1880. 
—Thomson u. Bairu & Co. (1U03), 
6 F. (Ct. of Seas.) 142.— SCOT. 


d. Service o/.] — M‘Govan e. Tan- 
niRp, Aiuwt. & Co. (1886), 13 li. (Ct. 
of Sobs.) 1033 ; 23 Sc. L. R. 737.— 

SCOT. 


e. On cashier', of company.] — 

Notice of the Injury addressed to tho 
oo. onclosed in an envelope directed to 
A. who was the co.’s cashier & in 
charge of one of the ofDces of the cq, 



Part XTIT. — ^Liability op Master 

the cause of the injury witliin above Act, s. 7. — 
Clarkson v. Musgbave (1882), 9 Q. B. I). 880; 
51 L. J. Q. B. 625 ; 31 W. B. 47, D. 0. 

Annotationa : — Mentd. Smith v. Raker, [1801] A. C. 325; 

Wohlgemuth v. Coste (1890), 08 L. J. Q* B. 373 ; Taylor 

D. National Amalgamated Apprvd. Soc., [1014] 2 K. B. 

352 ; Smith v. G. W. Ry. (1920). 37 T. L. R. 117. 

1995. Defect or Inaccuracy” — Omission — 
Date of Injury.] — Above Act, s. 4, provides that 
an action to recover compensation under the Act 
shall not be maintainable unless notice of injury 
is given as pi*ovided by the Act. By sect. 7, the 
notice shall stat(i {inter alia) the date of the injury ; 
A; “ a notice under this sect, shall not be deemed 
invalid by reason of any defect or inaccuracy 
t herein ” unless the judge who tries the action shall 
be of opinion that deft, is prejudiced in his defence 
by such defect or inaccuracy, & that it was for the 
])urpose of misleading. A notice of injury given 
under sect. 4 omitted to state the date of the 
injury, the judge at tlie trial found that deft, 
was not prejudiced in his defence by tlie omission, 
6c that it was not for idle purpose of misleading : — 
Held: the omission of tlie date was a “defect 
or inaccuracy ” in the notice within above Act, 
s. 7, 6c tli(*r(^fore did not render tlie notice invalid. — 
(lARTBR V. DiiYwnALE (1883), 12 Q. B. 1). 01 ; 53 
Ji. .7. Q. B. 5.57 ; 32 W. U. 171, I). C. 

1996. & address of Injured.] — 

It is not a fatal objeciion to an action brought by 
a servant under above Act against liis employer 
io omit the address & date in the notice i*equirf^d 
i^) be given i o the employer under s. 7 . — Brcketu’ 
V, Manchester Corrn. (1888), 52 J. P. 34(3, D. C. 

1997 . Cause of injury — & address of 

injured.] — A notice given to an employer under 
above Act, ss. 4, 7, omitted to give tlie address 
of the person injured, or to state the cause of the 
injury, 6c the date at which the injury w'as sustained 
was wrongly given. The accident occurred on 
Aug. 0. ^J’lie letter giving notice w'as served on 
dofts. hy j)ost by an unregisti^red letter on Sept. 19 
6c io this hd/ter dofts. replied on Sepii. 23. Tlu* 
county ct. judge, before whom the action was tried, 
foimd that; defts. had not been prejudiced in their 
defence by the defects 6c inaccuracy in the notices, 
6c that such defects 6c inaccuracy wore not for 
the puriiose of misleading. It was proved that the 
notice w’as posted on Sept. 19: — Held: (1) the 
county ct. judge having found that defts. were not 
pr<*judiced in their defence by the said defects 
6c inaccuracy in the notice, & they w^ere not for the 
l)urposo of misleading, the notice >vas good within 
above Act, ss. 4,7; (2) it having been proved Dial the 
Jotter containing the notice was posted on Sept. 10, 
6c a rcyily to it having been received from defts., 
there was suflicient evid(mc(? tliat the notice had 
])et‘n receivt'd by defts. witliin tlie iinui specified 
in sect. 4 of tJic Act, although ilu^ hitter containing 
the notice was not registered. — 1 *revidi v, Oatti. & 
Co. (1888), 58 L. T. 7(12 ; 52 J. P. (14(1 ; 30 W. B. 
070 ; 4 T. I.. Jt. 487, D. C. 

1998. Error — Wrong Initials of employer.] 

— Pltf., having been injured while in the employ 
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of G. F. V., had served notice of injury on E. V., 
who carried on business at the same place. The 
inaccuracy in the initials of the employer having 
been amended at the trial in tlic county ct., where 
G. P. V. was present, deft, obtained a rule nisi in 
the Q. B. Div., calling upon pltf. io show why the 
verdict & judgment obtained by him in the action 
should not be set aside : — Held : the judge of tin* 
county ct. having decided that the notice of the 
injury had been duly served, & having had power 
to amend (lie inaccuracy in it., the judgment in 
plif.’s favour ouglit not to be set aside. — B earn 
V. PHiLLirs (1885), 1 T. L. B. 475, 1). (J. 

1999. Date of Injury.] — PREvriu r, 

Gatti & (U)., No. 1997, ante. 

2000. Amended at trial.] — TT earn 

Phillips, No. 1998, ante. 

2001. Defendants not prejudiced.] — 

8tone v. ITyde, No. 1993, ante, 

2002. .] — Plarkson v. Muscjrave, No. 

1994, aide. 

2003. .] — pREVinr v. Gatti & Go., No. 

1997, aide. 

2004. Service of — By unregistered letter— Ac- 
knowledged by defendant.] — IhiEVini v. GAni tVr 
(h).. No. 3997, ayde. 

2005. Delivery must be proved.] — 

PIJSARS V. Iawait (1897), 41 Sol. Jo. 531, 1). C. 

2006. Failure to give notice— Statutory defence— 
Necessity for notice.] — In an action under above 
Act, deft., cannot rely upon the defence tliat tlie 
notice of injury r(*(pnr(‘d by s. 4 of the Ac(. lias no(. 
been given, unless he lias given notice that lie 
intends to rtdy upon it as a “ statutory defeiuje “ 
pursuant to G. G. B., Ord. 10, rr. 10 6c 18. — 
Conroy v. Praccxjk, [1897] 2 Q. B. 0; 0(i L. J. 
Q. B. 425 ; 70 L. T. 405 ; 01 .1. P. 310 ; 15 W. H. 
502 ; 41 Sol. Jo. 425, 1). G. 

1 on : -Mentd. Pritchard r. Couch (1013), .57 Sol. .To. 

.‘$42 ; Moriarly r. Regent’s Garage Co., 11021] 2 K. B. 70(5. 


SiTB-SECT. 10 .— The Action. 

See. Employers’ Liability Act, 1880 (c. 42), s. 0. 

2007. Removal into High Court — Dilhcult ques- 
tions of fact & law — Discretion.]— Mcnday v. 
’OirAMEs Ironworks (V)., No. 2010, post. 

2008. .] — The right to removi* an 

fiction into the High Gt. und(^^ above Act, .q. (>, 
should only be ex(*rcised in exceptional casr's, fis 
where sonu* new cpiestion of law or v(‘ry dini(Mil(< 
qu(‘stion of fact is rai.sed. — IL v . London (’ity 
(k)URT Judge (1SS5), 11 (^. B. 1). 905; 54 L. .7. 
Q. B. 330; 52 1.. T. 537 ; 33 W. B. 700; 1 

T. L. B.. 434, (’. A. ; ajOfV/. S. G. sid) nom. Glanton 
V . Lucas 6l Aird, 51 L. J. Q. B. .‘101, !).(;. 

2009. .] — Pf/rruR r. Great 

Western (Villiery (-o., JiTD. (1 891), 10 T. h. IL 
380, C. A. 

2010. For consolidation with action already 

brought in High Court.] — Pltf. having lirought in 
the county ct. an action against his employci's, to 
recover compensation under the Act for an injury 


6c delivered nt that office : — Held : 
fluly Eervod on the co. — Buncan v. 
Fifk Coal Co., Ltd. (1905), 7 F. (Ct. 
of Sess.) 058 ; 42 8c. L. R. 822 ; J3 
8. h. T. 370.— SCOT. 

f. Failure to give judice — JieoHon- 
ahle excuse.'\ — Ex p. Haruiott (190(5), 
(5 8. R. N. 8. W. 035.— AUS. 

g. .] — Lf.vkr V. Mo 

Artiiur (1902). 9 B. C. R. 417.— CAN. 

h. .] — COXN’OLLY V. 

Youno’s Parafb'in Light & Mineral 
Co.. Ltd. (1894). 22 R. (Ct. of Hess.) 


80 ; 32 8c. L. R. 61 ; 2 .s. L. T. 300.— 

SCOT. 

k. Application, io proceed without 
notice — Time for making.] — Thomj*- 
SON V . Southern Coal Co. op N. 8. W. 
(No. 2) (1894), 15 N. H. W. L. R. ICO ; 
10 N. 8. W. W. N. 214.— AUS. 

PART XIII. SECT. 2. SUB-SECT. 10. 

l. New trial — When grant ed.] — To 
entitle pltf. to Judgment in an action 
under KmployerH* Liability Act, tlie 
jury’H ilndiugH must bIiow Uiul It wob 


PcaHonably & practically neeosKary for 
him to UHO tbo apparatus causing tlio 
Injury. Whore tbo facts pmved h1io»v 
ubHonoe of iicMsessity a new iriul will 
not bo granted. — Davies r. J^e Roi 
Mining 6c Smelting Co. (1899), 7 
B. C. U. C.— CAN. 

m. .] — Action for 

damages for death of pitf.'s bun, un 
cngliuHir, who, wlillo taking a train 
down a sti^ep grade, lost contrrd of It, 
Jumped 6c was killed. At trial Judg- 
ment given for jillf. for 16,000. New 
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SecU 2. — Under Employ ers' Liabiliiy Acl: Suh-aecls, 
10, 11 12. Sects, 3 4.1 

tlirouKh the breaking]: of a chain, applied for a 
certiorari to remove the action into the superior 
ct. on the grounds that his notic(i given under 
the Act was defective ; that he desired to con- 
^lidate tho action with one brouglit by him 
in the superior ct. to recover damages for the same 
injury from defts. on tlicir common law liability, 
^ tliat the questions arising weni of considerable 
complexity k legal diHiculty '. -Held : the pow'or 
of removal ought only to be cxercisiid in exceptional 
COSOS, & no such special grounds had been shown 
as to induce the <!t. in its discretion to grant the 
application. — Monday r. Thames Ironworks 
<’o. (18S2), 10 Q. D. I). 50 ; 52 h. .1. Q. Ji. 110 ; 47 
T. ;{5I, I). V. 

Under County Court Act, 1856 (c. 108), 

s. S9,]—See Covnty Conirrs, VoI. p. 48:1, 

No. 82;{. 

2011. Service of summons by bailllT— Time for - 
Walver.] — Pltf., having brougJit an action under 
above Act, sent the summons io the baililT of the 
county ct. forty-two days befoit* lh(‘ h(‘aring. 
The baililT neglected to S(‘rve it- until twenty-five 
instead of thirty days before the hearing. Defts. 
appeared & cw)ss-examinc‘d pltf., but tlu 5 county 
ct-. judge non-suited pltf., on the ground that the 
summons had b(*en served too lat(‘ : — field : the 
non-suit must b(i sot aside, as defts. had waived 
the irregularity.- Dunn v. Dutuer ri885), 1 
T. L. R. 476. D. C. 

2012. Demand for jury Notice of —Time for.]— 
Hiider C. C. If., 1875, Ord. 86, r. 0, which directs 
that notice of a demand for a jury iji a(*tions 
brouglit under above Act- sJialJ given to th(‘ 
registrar of the ct. iiftcon (di^ar days at h»a.st- befoi*o 
t-lie return day— the notice must be given fifteen 
clear days befoiH} the day originally lixed for the 
return of the sumiuons At not before a day to which 
tliii hearing has b('en adjourm^d. — K. v. Deeds 
(Vutnty Oouut HrxusTRAR (1886), 16 g. D. D. 
(561 ; 55 D. .r. Q. ID 865 ; 81 \V. ID 487 ; It. v. 
VOKKSniRE C’oUNTY C’niTRT (DeKDS) IfEOISTICAU, 
51 J.. T. 878 ; 2 T. I.. 1{. 426, D. (’. 

.limMuni : — Mentd. Jlhdiffer. Adams ( J S!)J0, Oil,!. I». ,)<». 

Sec C. C, 11. 1608, Ord. 44, r. 4. 

2013. Appeal to High Court -Security for costs — 
Infant suing by next friend.] - An infant , by his 
next friend brought an action in th<i coiiiitV ct. 
under above Liability Act. .Judgment was given 
for defts. wit h costs. lOxiTut-ion under t-lie judg- 
ment was atU*nipl-(‘d to be h-vied on t lic go<ids of 
the next fricmii for the amount, of costs. A: a 
rid-urn of nulla houa was made. Dlt-f. gave notice 
of appeal from t-lu* judgment, whereupon defts. 
moved under C. C. ID, 1886, r. 255, for an order 
that the next- friend should give security for eost.s : 

Held : t-he ordt'r should b(» made. — Swain v. 
Follows (1887), IS g. ID D. 585 ; 56 D. .1. g. ID 
810 ; ,56 Jj. T. .885 ; 85 M’. ID 408, D. V. 

Annotutimm : -FoUd. Wilcox r. Wiillls CI•o^\n Cork & 
V J* 5*. J‘>- 1-4. Consd. MiinUdk r. 

Motor HirioH: Co. (ManeliesLer), IISIIJI] 2 K. U. aliS. 

2014. 2 Whether merits of appeal con- 


sidered.] — If it appears to the ct. that there is 
reasonable ground for the appeal, the ct. will not 
order the ajiplt. to give security for the costs of tlie 
appeal merely on the gmund that he has no 
visible means of paying rcsp.*s costs should the 
appeal fail. — Pritchett v. Poole (1897), 70 L. T. 
472, D. C. 

AtmMinn : — Wilcox r. Wallis Crown Cork & Syphon 

Co. (11)14), .OS Sol. Jo. .381. 

2015. .] — Infant pltf. by her 

next friend brought an action in the county ct. 
under above Act, wlien judgment was given for 
defts. l*ltfs. by her next fi'iend gave notice of 
appeal, As defts. applied to the Div. Ct. for an order 
for siMuirity of costs, giving evidence on affidavit 
that the next friend would be unable, if unsuccess- 
ful, to p.*iy d(‘fts.* cost.s. 

88ie ct. without examining into tlw» mcrils, made 
an order for security of costs. - -WiLi^ox v. Watj.is 
(^ROWN (kmiv & Syphon C-o., Ltd. (1611), 58 
Sol. .lo. ,881 ; 78 J. P. .lo. 121, 1). (\ 

Action by Infant — Agreement by next 

friend not to appeal if costs not asked for.] -See 
Jneants, Vol. XXVIII., p. 8.80, No. 1076. 

From decision granting new trial.]— NVe 

(•ouNTY Courts, Vol. XlIJ,, p. 526, No. 76S. 

2016. Joinder of plaintiffs — Causes of action 
several.] — C. C. It., Ord. 8, r. 1 , which is in tlie same 
toiTTis as It. S. ()., Ord. 46, r. l,(ioes not enabh* 
severa.! j)ltfs. with siqiarate caus(‘s of action to join 
in one action of toit-, although th(‘ir causes of 
action should all arisi' from one act. of lU'gligcnce 
on the pari of defl.. No exctqit.ion to t.liisrulc has 
been made hy Employer's’ liability Act, 1880 (c. 42), 
or by (\ (\ II., 1889, Ord. 4-1. made t.h(‘mindcr.— 
(Barter v. JIkjby Co., jl860J 2 g. ID 118 ; 65 
L. .7. Q. B. .587 ; 71 Ji. T. 711 ; 60 .1. I\ 5S| ; 1 1 
W. B. 506; 12 T.].. K. 47J, C. A. 

Annolatimt ^ : — ^Refd. Slroml r. Lawson, |1S!)SJ li (). IL 41 ; 

Oxford Ik, Carabriilgo llnivcrsitips r. (Oil. llSJ)i)] I i'h. ;>/> ; 

J(r. Jkok, AMIar. .Sml (11)18), .34 T. Jj. IL 

.]^-NVc, mnv, C. C. J{., 160.8-1025, 

Ord. 8, r. 1 ; Ord. 44, r. 18. 

2017. Remitted common law action -Addition of 
claim under Act.] — Plt-f,, who was employed by 
defts., commenced an action in tin* JJigli Ct. at 
common law rr^cover damtigi's foi' ])ei*sonal 
injuries HU.stain('d by him owing t.o thidr nogli- 
gtmee. The action was remitted t.o tln^ (•ounty et. 
under County (^ouiis Act, 1888 (o. 48), s." 66. 
Plt-f. then delivei'ed ])art.icul.‘ii*s of iiis claim, A: 
added, in addition t.o Ids claim at common law, an 
alt.ci’iiativc claim under above Act : — Held : he was 
c'nt-itlcd to do so. — W 'ood v. Webkr (1608), 96 
L. T. 165 ; 24 T, L. U. .587 ; uub iwin, WARD r. 
Wkher, 52 Sol. ,lo. 482, D. C. 

See, (jcnerallii, (Nhjntv (Vhtrts, X^d. XTTI., 
pp. 48.8 el srq. 


Sub-sect. 11. — Damages IIeimiverable. 
NVcEmployers’ Liability Act, 1880 (c. 42), ss. 8, 5. 
Limit of amount.] — See Emiiloyera’ Liability 
Act, 1880 (c. 42), B. 8. 

2018. Effect of sect. 3 — Fixes maximum — Does 


trial ord»'rt‘d as datnutros assnssod at 
U)o hlsrh a tlgui'L*.— W hitk v. Victoria 
Lumkkk (V>. (11)010, 11 W.L. IL 480.-- 

CAN. 

"TT" — d — Whore a jury 

under Wie Judge’s chaigo do not coii- 
sldor whetlier pltf. voluiilnrlly assumed 
the risk, no dauiugCH can bo given 
under the JCmpIoytHrs' Llabllitv Act 
& a now trial must he onlemJ.— 
Maciiink Works 
( lUl-J), 17 IL V. 11. 27 J.— CAN. 

0- .1— Airky r. KmI'ihii: 


Stkvj-:1)01«no CX>. (I!)H), 28 W. L. IL 
D.'iO; G W. W. IL 14G.3 ; 18 J). L. JL 
I GO ; 20 H. JL 1.30.- CAN. 


p. .J-SIIKARRR V. (’AXA- 


1M\N CXnj.lElUKS 
(11)14), 27 W. L. H 
4 GO; 10 D. L. 
277.— CAN. 


(DlTNRMlIIR), I/ri>. 
. ,'*2G ; G W. W. n. 
641 ; IS) IL V. IL 


q. Acium pending — Bar to arlion 
bu personal rrpreaenieiiivrn.] — It is not 
coiriiwleiit for the relations of a person 
who has been killefl, as is allured, bv 
negligence, to bring an iietioii for 


compensation for the loss they have 
Hii.s(4iincd by his deatli, wldlc an action 
brought l)y (Icoeased in his lifetime in 
rcspwt of the same injury is still 
r. Gray & Sons 
(1892), 67 L. T. C28.— SCOT. 


r. Qncstiov,8 for jury.] — Adair r. 
£o_J-vii.lk ik Sons, 11924] 8. C. 981.— 


PART XIII. SECT. 2, SUB-SECT. 11. 

t. Maiiera taken into account in as- 
sfjwino.j— B rooks, Scanlon, O’Brien 
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not lay down a measure of damages.] — Boutick 
V, IlKAD, WniciHTSOx & Co., No. 2021, post 

2019. Matters taken into account In assessing — 
Earnings ” — ^Money & things capable of being 

turned Into money.] — In sect. 8 of above Act, the 
word “ earnings ” means money or things capahh) 
of being turned into money by accurate estimation, 
such as I'ent, food, & clothes ; but it do(‘s not 
include a thing so vague as tuition which an 
apprentice I’eceivcs from his master. 

l*ll-f. was apprenticcid to defts., & I’cceivcd a 
salary of !«. a week for tJui first year, increasing 
In. a week eac^Ji year. In the fifth year, wlien he 
was earning 5«. a week, he was injui'cd, & bought 
an action to recover conipc3nsation under the Act. 
tividence was givi*n that at^tlic end of the fifth 
year, wlum pltf. W(ud(l be out of his aj^prontice- 
ship, ho woidd be abhi to earn from 14 n. to 18 n. a 
week, & the compimsation was assessed at iJ80 : — 
Jleld : the amoimt which pltf. could earn when 
out of his apprcnticeshij) could not bo taken inU) 
consideration, but only the amount of his actual 
earnings as an apprentice ; & the amount of tlie 
judgment iriust therefore be reduced. — Noel v. 
HEDnuTii Foundry (^o., [1890] 1 Q. B. 453 ; 05 
J.. .T. Q. B. 830 ; 74 L. T. 190 ; 44 W. U. 407 ; 
12 T. L. H. 248 ; 40 Sol. Jo. 887, D. 0. 

^ln.)wtaiwns : — Consd. l*ompJirey v. Southwark Press, [1901] 
I K. n. 8«. Reid. Itopcr v. Hussny-Froko (1915), 11. ‘t 
L. T. fi35. 

2020. Not apprentice’s education.] — 

Noel r. llKDHUTii Foundry Co., No. 2019, ante, 

2021. Remuneration in other employments 

- Overtime.] — In actions under above Act the 
maximum amount of damages merely is fixed, 
imt not the items of which it is made up, & there 
is nothing to prevent a jury giving pltf. a sum 
for overtime wages earned from anotlier emi)l()ycr. 
— UoRTicK r. Head, Wriuhtson & Co. (1885), 58 
h. T. 900 ; 50 J. F. 827 ; 2 T. L. 11. 108 ; sub nom, 
Borlk'k V. Head, Wrioiitson A. Co., 81 W. K. 
102, J). C. 

Action by workman’s representatives — Under 
Fatal Accidents Act, 1846 (c. 93).] — See Neuli- 

OENCE. 


Suii-sE( T. 12. — Contracting Out of Act. 

2022. Valid contract — Not against public policy.] 

‘ — is competent to a workman to contract with 
his employer not to claim compensation for personal 
injuries under above Act. 

A AN'oj'kman having ctmtracted wdth his employer 
for himself & his representatives, A any peu’son 
entitled in ciisi? of deatli, not to claim any com- 
pensation under above Act for personal injury 
wlietlier resulting in death or not : — Held : 
(I) above Act, s. 1, only affected the contract of 
service so far as to negative the implication of an 
agreement by the workman to bcuir the risks of the 
ernploynK'iit, A therefore did not render the work- 
JTian’s exi)rcss contract not to claim compensation 
invalid ; (2) the contract was not against public 
policy, A the workman’s widow, suing for damages 
under Fatal Accidents Act, 1840 (c. 98), was bound 
by it. — Griffitus v. Dudley (Earl) (1882), 9 
G. B. 1). 857 ; 51 L. J. Q. B. 518 ; 47 J.. T. 10 ; 
10 J. P. 711; 30 W. R. 797, D. C. 

Amwiidiom : — Consd. Nuiian v. Southuru Jly. (1923), 1.30 

L, T. 131 ; Dewliuret v. Salford Urdus., [1925] 1 Ch. 055. 

Reid. DavidKHOii v. HiU, 11901] 2 K. B. 000 ; VVilliams r. 

Alersey Docks & Harbour Board (1905), 74 L, J. K. B. 

481 ; Miller v. Grand Trunk Ry. of Canada. 1 1900] A. C. 

187 ; British Coliunbia Electric Ry. v. Gentile, 11 914] 

A. C. 1034; Haydock v. Goodior, [1921] 2 K. B. 384 ; 

Russel] V. Rudd, [1923] A. C. 309. 


2023. Supported by good consideration.]-— 

GiiiPii’iTnw V, Dudley (Earl), No. 2022, a?ite. 

2024. Freedom of contract not restricted by 

Act.] — Griffiths Dudley (Earl), No. 2022, 

ante. 

2025. Binding against personal representatives.] 

— OurpprTHs V. Dudley (Earl), No. 2022, ante. 

2026. By infant — Binding if for benefit of infant.] 

~ -Pltf. who was an infant under twenty-one yeai*s 
of age, entered the service of defts. as a porter at 
weekly wages A when he liad been in their service 
a W'eek he became a member of an Insurance society 
connected with defts.’ railway, it being a condition 
of defts.* servici! that tlieir servants should become 
member's of tlio society, A entered into an agree- 
ment with defts. that, in consideration of their 
contributing to the funds of the society, lie wouhl 
accept such contribution A any advantages to 
which he might bo entitled imdcr the rules of the 
society in satisfaction A in lieu of any claims which 
he or Jiis pei’sonal re]»ri3S(;ntatLvcs might otJicrwise 
have under above Act. Undtu* ilu3 rules of the 
socitity pltf. biicamo entitled to a W(3ekly allow - 
antjo in case of temiiorary disablement by accident 
wJiilst in the discharge of his duty, A to a lump 
sum in case of permanent disablement or death. 
The rules ])rovidi; tliat no claim should bo recognised 
if the accident was not, tiiro ugh negligence, reported 
within a month from its occurrence ; that if the 
accident was caused wilfully or by gross negligence 
on the part of insured the claim might be dis- 
allowed ; that if tlie injured person was out of his 
hous(3 after a cei*tain hour at night a line not 
cxccedirij^ one week’s allowance might bo imposed, 
A if he w'as iiitoxieatt‘d the allowance w^ould be 
liable to forfeil-ur(» ; that any im*mb(3r wdio was 
guilty 'T>£ criminal miseoruliict should forfeit all 
claim ; A that if the funds of the society sliould hv. 
insuiricient to pi*ovido for its liai)iJiti(*s .a small 
levy might bo madi*. Pltf. liaving been injured 
by an accident w4iile in the discharge of Ids duty, 
brought an action against defts. UTid(*r above Act. 
At th(i time of tlie action pltf. was still an infant : — 
Held : tin? agreement not to sue uiuhu* above Act 
was a part of the contract of st^rvice ; the agree- 
mt*nt taken as a whole w'as for the benefit of tlie. 
infant; A therefore it was binding upon him 
A afforded a defence to the action. — Clements 
V. London A North Western Ry. Co., 1 1891] 
2 Q. B. 482 ; 08 L. J. B. 837 ; 70 L. T. 890 ; 
58 .1. P. 818 ; 42 W. R. 003 ; 10 T. L. K. 539 ; 
88 Sol. Jo. 502 ; 9 R. Oil, C. A. 

Anuotafions : -Apld. Roborls v. Gray, 1 1913] 1 K. B. 520. 

Mentd. Btes v. |I895J 1 1 ^. Jt. 207. 

2027. Effect of— Revives defence of common 
employment by master.]— Griffiths v . Dudley 
(Earl), No. 2022, ante. 

2028. .] — Burr v. ’ruEATRE Royal, 

Drury Lane, J/ro., No. J72S, ante. 

2029. To deprive representatives of remedy 

under Fatal Accidents Act, 1846 (c. 93).] — 

Griffiths e. Dudley (Earl), No. 2022, ante. 

See, {fcncrallyy Negligence. 


Sect. h’. LNDER FATAL ACCIDENTS 
ACT, 1846. 

Sec NEGJ.JGENUE. 


Sect. 4.-UNDER WORKMEN’S COMPENSATION 
ACTS. 

See Pali XIV^, jvost. 


Cu., L td. r. FakkeM/V (1911), IG B. C. R. 
351.— CAN. 


a. .] — Pa'itkbson r. Sas- 

katchewan CREAMERY CO., [1921] 3 


W. W. R. 554 ; 62 D. L. R. 387 ; 14 
Sask. L. 11. 544.— CAN. 
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Part XIV. — Workmen’s Compensation Acts. 


Sbci’. 1.-~C0NSTRUCTI0N OF ACTS. 

SeCt now, Workmen’s Compensation Act, 1925 
(c. 84). 

2030. Acts not construed technically.] — It 

appears to me tliat the statute [Workmen’s Corn- 
pei^tion Act, 1897 (c. 37)] deliberately & 
designedly avoided anything like technology (Loud 
Halsbuiiy, C.). — Powell v. Main Coixiery Co. 
No. 2971, post. 

2031. .] — Tiic only way to construe the 

Act [Workmen’s Compensation Act, 1897 (c. 37)] 
is to read it fairly, taking the words in their com- 
mon & ordinary signiliciincc, A the ct. ought not 
to strain tlie language in order io bring in or 
exclude any particular tJiise how(fver arbitiviry or 
iiiiRciontilic tlie line of demarcation drawn by the 
Act may seem to be (Lord Macnaguten). — 
IloDDiNoi'i’ V. Newton, C^iiambeuw &; Co., J/td., 
[1901] A. C. 49 ; 70 L. J. Q. 11. 150 ; 84 L. T. 1 
49 W. IL 380 ; 17 T. 1.. it. 134 ; 3 W. C. C. 71, 
H. L. ; revsf/.. [1899] 1 Q. B. 1018, C. A. 

Anuf^aiUms .—Reid. Veaz«y v. Cliattlo, 110021 1 K. B. 404 : 

Elv^ V. Woodward, 11003] 1 K. B. 838. Mentd. Miihoii 
V. Dean (1000), 82 L. T. iSO ; Maude v. Brook, fiOOO] 

1 (J. B. 575 ; Drodfiro v. Conway Jonc^. 11001 ] 2 K. B. 42 ; 
Eowfiwoii V. Green, 11001 ] 1 K. B. 25 ; McUrcKore. Wrljrbt 
(1001), 3 W. C. C. 121 ; (k)opcr & CTaiie v. Wri^hl, (10021 
; MoOratli v. NcllJ, 11002] 1 K. U. 211 ; MarHliall 
e. Kiiderorijul002), 71L.J.K.B.781; Fenton r Tliorley, 
[1003] A. C. 443 ; Crowtlior v. Went Biclinr Window' 
‘^32 ; O’Brien v. Dobbic, 

1 1905 J 1 K. B. .$40 ; Bafrpull v. Levinstein, (1007J 1 K. B. 
531. 


2032. .]---’J’Jie Ih-st tiling on(^ has to do is to 

apply one’s mind to what is tlie substautivo 
intention ^ meaning of the statuio (TiORD IIals- 
BURY, C.). — JiYSONH V, KnoWLES (ANDREW) & 

Sons, J/rD., Stdart v. Nixon Bruce, No. 3433, 
post, 

2033. .] — ’J’Jie W^ork men’s Compensation 

Acts arc^ not to bo construed in a narrow or tech- 
nical spirit (Homer, L.J.).-^llOGERa v. Cardiff 
(’oRi*N., [1905] 2 K. B. 832 ; Ity L. J. K. B. 22 ; 
93 L. T. 083 ; 70 ,T. P. 9 ; ,54 W. K. 35 ; 22 T. L. U. 
9 ; 4 li. Cl. It. 1 ; 8 W. C. C. 51, C. A. 

.-—Mentd. Back v. Dick, Kerr (1900), 94 L. T. 


2034. .J — (1) It ought to be remembered 

that the Workmen’s ( Vmipensation Acts ore 
expivssed not in tecliuical but in popular language 
& ought to be constiTied not in a technical but in a 
popular sense (Homer, ]j.J.). 

(2) This ct. would be slow to adopt an inter- 
pretation of t]ie Act wliich ■would introduce 
cxcoi)tioiis that' have not boon made by the Icgis- 
latui’e (M.\tiiew, 1..J.).— Smith v. Coles, [1905] 


2 K. B. 827 ; 75 L. J. K. B. 16 ; 93 L. 1’. 754 ; 
54 W. It. 81 : 22 T. L. It. 5 ; 8 W. C. C. 116, C. A. 
AnfuUaiitms .—Mentd. lie Puller (1921), 19 L. G. li. 756 ; 
Hampton r. Wlnward, [1921] 2 K. B. 669. 

2035. .] — The language of the statute we are 

called upon to construe must be interpreted in its 
ordinary & popular meaning. The use of language 
preceded scientific investigation (Lord 1Ial.s- 
BURY, C.). — J3RINTONS, LtD. V. TURVEY, No. 3709, 
post. 

2036. Exceptions not Introduced.] — Smith v. 
CJoLKs, No. 2034, ante. 

2037. -.] — This is a remedial Act & W(j ought 

not to read intt) it an exception without bearing 
in mind the nature of the remedy which is proposed 
by the Act itself (Lord Loreburn). — CosTELiiO 
V. Pigeon (Owners), No. 2069, post. 

2038. Acts not cut down by schedule.] — 'J’li(3 
right being given by the statute Oktc is nothing in 
the schedule t-o take away the right & the et. must 
find some other means of arriving at the amount 
& conditions upon wliich it was k) be enjoyed so 
far as the scliedule was inapplicable to the case 
(Lord Davey).- Lysons v. Knowles (Andrew) 
& Sons, I/m., Stuart r. Njxon & Bruce, No. 3433, 
post. 

2039. .] — You must n<.)t resort to tlu^ 

schedule for the purpose of cutting down the right 
to compensation (TjOhd Mac^nachiten). — Ball v. 
Hunt (V^’ILIJAM) & Son.s, Ltd., No. 3228, post. 

2040. Previous decisions merely illustrations — 

I Words of Act decisive.] — Having i*(‘gard t.o tiio 

confiictt which exists between judicial oi)inions 
exjm*sKe<l in some of the d(M;jdc(i cases the only 
safe guide appears to me to bo the language of the 
Act of Parliament itself (Ijord Haldane, C’.). — 
Trim Joint District School Board of Manage- 
ment V. Kelly, No. 2300, post. 

2041. .J — The woj’ds of the Act itself 

rule in evi?i'y ca.se, Ihcivious decisions iir(i illus- 
trations of tlic way in wliicli judges look at casi's 
A ill that sense are useful suggestive ; but 
I think we ought txi bewaitj of allowing kists or 
giiid<3s which iiav(? been suggesk^d by tlui ct. in 
one set of circumstan(;es or in one class of eases to 
be a()])lied to other sunoundings At thus by 
degrees to substitu('(i themselves for tli(3 words of 
the Act itself (Lord Loreburn). — Blair At (N)., 
Ltd. V. (UiiLToN, No. 2511, post. 

2042. Exceptions In Act— Construed against those 
putting them forward.]—! am ratlier disposed to 
think, thougli I do not know of any i^xpi ess autJio- 
rity for it, that when you Jiave an Act which is 


PART XIV. SECT. 1. 

20361. Kxrcptions rwi inJrodvrcd.]- 
1 iio urpmnoiil tluit Ihoro iu an implle 
excopUoii from Workmeii’H CompciiHti 
tloii A(5t, 1916, H. i;$.of clairnB wbic 
ariHo from cn'ullutr ricriil 

iindor HiHjt. 385 of I ho Railway Ac 
b^auHo utiierwLso IJio pi-oviiiclal I 
Dominion Acts wouJd bo in conlUcI 
cannot bo maintained.— M cC^oll i 
Caspian Pacific Uy. Co., 11922] 

. W. K. 859 ; 69 D. L. 11. 59:$.- 
vAN. 

2038 1. Acta not cut down by arhcnulc 
compeuHatiou pw 
vid^ by Workora’ CompcnHalion Ac 
1916, sebod. 4, are applicable only i 
assostsliig coiiiricnsalion for Injiirb 
falling oxpreHsly& literally within (1 
proviBiouH of tljo Hchod. 

Arnolo V. Baktling, 11919] V. L. 1 
293,— AUS. 


I b. Intention of IcyiaUAvrc.] — It ia 
not to l>o inferred t hat it woh tiio iii- 
tentbm of tlic legislature}, by tho in- 
Hcrtion of words in tho Nova Scotia 
Act, which uro not to bo found in tiio 
English Act, to nioko two difforont 
kinils of employinont, ono of whicli 
would bo oonsidoixid in doloriuining 
whetiicr tlio Act applied while tho 
other would not bo ooiisidored in dotor- 
mining that question, but would. 
novorthelosB, bo such as to afloiTl 
gi'ouiid for awarding componsatlon. — 
O’TooLK r. BRANDRAM-llKNDEliSON 
(1915), 48 N. S. 11. 293.— CAN. 

0 . .] — Workmen’s Compen- 

sation Act of Ontario only creatos a 
]ial)llity to pay coiupensaiion for on 
weident & not damages for u wrongful 
act.-' M cMillan r. C'anaiiian Nobtij- 
VAXN Rv. Cl).. 1 1922] 3 W. W. ii. 904 ; 
70 D. L. n. 229.— CAN. 


d. ** l{ailway.**\ — Tho word rail- 
way ill tho Workmen’s ConipciiHation 
Act of yoskat Chowan, lOlO'll, applies 
to a niunlciixil street railway.' — 
WKS'ricuN Trust c:o. v. City of 
Rjcuina (Sask.), [19J7] 3 W. W. R. * 
1055 ; 55 S. U. 11. (J28 ; 39 D. L. Jt. * 
759.— CAN. 

•• “ Factiyry.*’] — Tho bascmeiit of 
a city lire hall wherein no maijhiiicry 
driven by steam, water or meclianical 
power is used is not a factory viit.hin 
Workmen’s Compensation Act-, 1910- 
11 (Su8k.).-~HooK V. City jdf Princk 
Albert, [1918] 1 W. W. H. 922 ; II 
Sosk. L. R. 85; 40 D. L. R. 1.— 

f. — “-.1 — GAUUKTr r. City of 
Moose Jaw, [1918] 2 W. W. R. 1058 ; 
H Siwk. L. R. 307 ; 42 D. L. R. 621. 
— CAN. 
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iniendod to lay down a general principle you 
construe the exceptions rather against those who 
put them forward (Scbutton, L.J.). — Wood v. 
Wood, No. 2231, post. 


Sect. 2.~PERS0NS ENTITLED TO COM- 
PENSATION. 

Sub-sect. 1. — Workmen. 

A. General Buie — Necessity for Contract of 
Service, 

See, now. Workmen’s Compensation Act, 1925 
(c. 84), s. 3 (1). 

2043. What amounts to contract of service — 
Charitable organisation — Relief work for unem- 
ployed.] — Jlesi)S. were a charitable organisation 
carrying on philanthropic work. They insti- 
tuted a labour yard, & in I’etum for work done 
therein by persons out of employment who 
applied to them for relief they provided such 
persons with board & lodging. Appet. having so 
applied for relief, work was given to him to per- 
form in resps.* labour yard, & during such occupa- 
tion he met with an accident which caused personal 
injury to him, for which he claimed compensation 
under the Workmen’s Compensation Act, 1900 
(c. 58) : — Held : without deciding the question 
w'lietlier resps. carried on a “ trade or business ” 
within the moaning of sect. 13 of the Act, appet. 
liad not established that there was any “ contract 
of service ” between him & i-espondents within the 
moaning of that sc^ct. — ^Burns v. Manijhestjcr & 
Salford Wesleyan Mission (1908), 99 L. T. 
579 ; 1 B. W. C. C. 305, C. A. 

2044. Lecturer at exhibition.] — By an 

agi'eement entered into between ajiplt. corpn. 
one L., the latter was to keep an aii’ship on cxliibi- 
tion in the corpn. ’s grounds & was to pay the 
wages of a turnstile man who was to be the 
servant of the corpn. Admission to the inclosure 
to view the airship was only to be obtained l)y 
ticket tlirough registering turnstiles or by tickets 
to be provided by the corpn. & all moneys were to 
be collected daily by the money-takers employed 
by the corjin. L. was to receive 50 per cent, 
of tlie gross receipts, & thei’eout he had to i>ay 
the poisons engaged by liim. The corpn. were to 
receive the remaining 50 per cent. L, was not to 
acquire any legal interest or estate in the place 
allotted to him, but was merely permitted to use 
the same for the special purpose. For the puj-posc 
of caiTying out his pai*t of the agreement L. engaged 
a lecturer whose duties wore to explain the various 
parts of the airship & the exploits of L. After 
the airship had been on cii^bition for some 
time it exploded & the lecturer was so severely 
burned that lie died as the result of the accident. 
In a claim for comi^ensation by his widow : — Held : 


(1 ) the lectm*er was not a “ workman ” witliin the 
meaning of Workmen’s Compensation Act, 1909 
(c. 58), s. 13 ; (2 ) assuming the lectui-cr was a work- 
man his widow’s remedy w’as against Ij. & not 
against the corpn. — W aites v. Puanco-Britisii 
Kxhibition (1009), 25 T. L. R. 441 ; 2 B. W. 0. C. 
199, O. A. 

Anmdaiinn : — Cozuid. Hockley r. West Loudon TiiiiLer & 

Joinery Co. (l‘J14), 112 L. T. 1. 

2046. Professional football player.] — Appet., 

a i^rofessional football player, had entered into a 
written agreement to serve resps. for one year at 
a weekly wage by playing football with resps.* 
team when required & attend regularly to training 
& observe the training & general instructions of 
the club. The training regulations r< squired the 
players to attend at the ground every day at 10.30 
& to be under the orders of the trainer for tlie day. 
Appet. met with an accident while playing in a 
match. Resps. paid him liis wages to the end 
of the year, & he then claimed compensation for 
permanent incapa(;ii.y : — Held : appet. was a 
“ workman ” witliin the meaning of the Workmen’s 
Compensation Act, 1900 (c. 58). — Walker v. 
Crystal Palace Football Club, Ltd., [1910] 
1 K. B. 87 ; 79 L. J. K. B. 229 ; 101 I.. T. 045 ; 
20 T. L. R. 71 ; 51 8ol. Jo. 05 ; 3 B. W. C. C. 53, 
C. A. 

Anmdaiiotis : — Distd. Scottish Inscc. (^oiniN. r. l{(jyiil 

Inlirinary of Edinburprh (I'JIII), G H. W. C. N. 120. 

Bold. Simmons v. Hoath Laundry Co., [IGIOJ 1 K. B. .M:i. 

2046. Music teacher — Principal earnings 

gained at other employment.] — S immons v. JIeatji 
Laundry Co., No. 3409, jios/. 

2047. Usher in private school.] — S im- 

mons V, ITRath JjAUNDry ( '()., No. 3409, post, 

2048. Teacher — In provided or non-pro- 

vided school.] —S immons v, JIkatii Laundry (Jo., 
No. 3409, post. 

2049. Nursery governess.] — S immons v. 

Heath Laundry (Jo., No. 3409, post. 

2050. Meters engaged by dock authority — 

Paid by ship owners.] — W ilmhiison v. IjYNn A 
IIamburC} S.S. (X)., JjTD., No. 3871, post, 

2051. Football referee — Employed by club.] 

— ^A pei*son employed by a football club to act as 
referee at matcJios is not emidoyed by the club 
under a contract of service, A in t.Iu‘ evtiiit of his 
being injured during his duties, h(‘ is not entitled 
to compensation under the Workmen s Compensa- 
tion Act, 1900 (c. 5S), notwiUistanding that the 
injury is sulTt*r(*d in the course of liLs employmcmt. 
— Williams v. South Wales & Monmouthshire 
Footbai.l Assoi^n. (1913), 57 Sol. .Jo. 228. 

2052. Voluntary work — In expectation of 

gratuity.] — Appet., a (luarrymau, was accustomed 
occasionally during hay harvest to assist a farmer 
in the evening in getting in his crops. He did not 
i*oceive any money payment for his services, but 
the farmer gave him beer A sometimes a supjKU* 
when th(j work was ov(;r. While thus engaged in 
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2043 i. Wh^ arnoufUa to arntract of 
service — Charitable orijanistUion — liclicf 
work for unemployed.] — A mail oin- 
ploycu ou tomj)orary work by a dlstroHS 
ooDimlttoe uudor Unomployod Work- 
meu A<5t, 1905, was injured by accident 
arising: out of & in the course of the 
employmont: — Held: the injured man 
was in the employment of the Com- 
mittee writldn the 'Workmen’s Com- 
pensation Act, 1906. & was entitled 
m compensation. — Qiluoy v. Mackie 
(Leith Distress CoMMrmcK), [1909] 
S. C. 460 ; 2 B. W. C. G. 269.— SCOT. 

g. IHecp worker.] — Elofi^ v. 

Lewis & Ueid. Ltd. (1922), 24 W. A. 
L. R. 134.— AUS, 


h. Workganu collcried hy its 

vicmbcra .] — SiiEruEARD v. Union S.S. 
Co. OF New Zealand, Ltd. (1015), 11 
Tas. L. n. lie.— AUS. 

k. Marine enyi/trer.] — A 

marine oiiKiriecT may or may not be a 
workman within Workmen's Compeu- 
satioii Act, 1910, ttceordini? to the 
circumstances t>f his eniploymoiil. — 
Oats v. Fbnw^ok, etc. (1916), 16 
S. R. N. S. W. 377 ; 33 N, S. W, W'. N. 
123.— AUS. 

l. Working pite-dr^iver .] — Mo 

Millan f>. Western DiiJ':DOiNu (.’o. 
(1895), 4 H. C. Jt. 122.— CAN, 

m. L(mgahorcmQn.] — Logan 

V. Lee (1907), 39 S. O. R. 311.— CAN. 

n. Agricultural worker.] — 


The care of KtallJons kept for broeding 
pnrp(»ses is, in ii'oiund, an agricultural 
employniont wllliiu tlio dofluliioii con- 
iaiiied in Workmen's Compousution 
Act, 19UG, K. 1. — FllOST V. DlfiSTElUiE 
.1905), 39 1. L. T. 152.— IR. 

O, J — PllOfJTOU V. 

CiTMlSKV (1904), G F. iCt. of SOKH.) 
832 ; 41 Sc. L. U. 636 ; 12 S. L. T. 
172.— SCOT. 

p. Medical officer.]- -A dls- 

ponsary medical olflcer of tlio E. 
Union whilst dipcharglng his duties 
i*ustained pemonul injury by accident 
Irom which lie sul>BO(iucutIy died. 
Upon uii aiiplk'udon by Ills wddow for 
compensation under Workmen 's Com- 
pensation Act, 1 906 /ieW ; he W'as 
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Master and Servant. 


Sect. 2. — Persona eniiilcd to compcnaaiion : Suh-aceU 
1, E. {a) <fc (6)0 

declaratory award notwithstanding that it has not 
been asked for by cithej* of the parties. — ^A siirody 
V. City op Edinhuugh (Ownkur), [1920] 1 K. 11. 
:i01; 89 Li. 3. K. B. 99; 122 1^. T. 2110; ‘.10 
T. L. H. 88 ; 12 13. W. C. C, .887, C. A. 

2064. Contract of apprenticeship sub- 

sisting.] — An apprentice was serving on board 
ship, under arts, of apprenticeship, when he met 
with an accident in Feb. 1913. His term of 
appi*entice8hip did not expire until June, 1915, 
&, under tli(5 conditions thereof, tlie employ(*rs 
were bound to i)ay wages i)rovide maint^^nance, 
subject to Hie apprentice obeying pi*oiier ord(»rs. 
In Nov. 1918, the apprentice was found by arbn. 
to be a workman within the Act, & a declaration 
of liability was granted, the enijiloyers in the mean- 
time paying wages & an agreed amount for niain- 
tenan(!e. Jn June, 1914, they considered the 
lad able to resume work, & ordered liim to join 
a ship. 'J’his ho refused to do on the ground 
tliat he was still unfit for work. The eniployers 
I hereupon stopped payment, &> the hul applied 
to the county ct. for compensation. Tlie county 
ct. judge held that tlu'. question was oiu^ ansing 
under the arts, of apprenticeship, & that he had 
not, during the continuance of tlie term of apprtm- 
ticeship, jurisdiction to deal with the matter. lie 
consequently dismissed the applicatioTi : — Held : 
the ap])lication was properly dismissed, & there 
was no misdirection. — T urneii v, I* vulwkn 
(Owners) (1915), 8 B. W. 0. C. 212, 0. A. 

2065. Claim brought under particular statutory 
provision— Workman not a workman within such 
provision Foreign seaman claiming as workman.] 
— A foreign searruin on n. foreign shijj in an 
EiiglisJi poit- met with an accident. Be ob- 
taiiK'd in the county ct. an oi'der for detention 
of the shij) undt‘r Woikmen’s (.V)mj)ensation 
Act-, 1900 (c. 5S), s. 11, also obtained an awwd 
of coiniiensation against tlie owners of the ship, 
proceeding against them A:- si‘rving the master 
of t-Ju' shi]» as pi-ovidetl by sect. 7, but claiming 
t-o he entitleci (•oiui)ensat.ion, not- under sect. 7, 
but. as a wenkman ajiart- from that, sin^t. The 
ein})loyei s a])peah*d fitiiii botli the oi-d(^r for deten- 
t ion A. t he awai d of comjicmsation : — Held : 

( 1 ) as to the order for <l(d.('iition, an appeal there- 
from l.iy to the 1 )iv. (H-., A: uol- to tJie Ft. of ApiK*al ; 

(2) as Ui the award of compensation, that., as the 

lu-oceedings wi*re brought in manntM* only allow<»d 
f)y sect. 7, tla; workman could only succeed if he 
cam<^ within sect-. 7, which he did not in this case.- - 
Panaootis V. Fontiao (Owners), [J9J2] 1 K. B. 
74; 81 .1. K. J3. 289; 105 ].. T. (389 ; 28 

[\\ L. 0.8 ; 50 8ol. .fo. 71 ; 5 J3. \V. C. (\ 147 ; 
12 Ahp. M.L. (\ 92, (J. A. 

- Jn to (1) Distd. Boiiiiey r. 1103 ^ 0 , I1914] U 

K. It. 

2066. Determination of ship’s nationality— Ap- 
plication of Merchant Shipping Acts.] — (J) 

Semblcy- in determining whether a ship is a 
“ British ship ... of wliicli the owner , . . 
resides ... in tlu* United Kingdom,” within tlie 


meaning of Workmen’s Compensation Act, 1900 
(c. 58), s. 7 (1), it is not nniaterial to consider 
whether the ship is to bo recognised as a ‘‘ Britisli 
ship ” under M. 8. Act, 1894 (00), s. 2 (2). 

(2) Semhle : in Workmen’s Compensation Act, 
1900 (c. 58), s. 7 (J) (a), “ The notice of accident 
.... may ... he served on the master of the 
ship,” tlie w^ords “ may be served ” are not to be 
read as “shall be served.” — T he Kioel, [1912] 
P. 99 ; 81 L. J. P. 86 ; 106 L. T. 048 ; 28 T. L. It. 
251 ; 12 Asp. M. L. C. 192. 

2067. Registration of ship cancelled — Before 
commencement of voyage — Cancellation con- 
clusive.] — A seaman was employ(‘d on a smack 
w)ii(;h sailed from Ijowestoft for Noi*way on 
Mar. 18, 1918, & was never heard of again. His 
dependants claimed compensation under the 
Workmen’s Compensation Act, 1900 (c. 58). 
Itesp. rejmdialjed liability on the ground that lu» 
W'as not the owner of the smack or the employer of 
deceased, & deceased was not a workman to whom 
the Act a.pplied. It appeared that resp. liad been 
the registered owner of the smack, but the regis- 
tration was cancelled on Mar. 8, 1913, with a vit?w 
to the Biile of the ship by (k, wJio was alleged to 
be the true owner, to foreigners. Besp. con- 
tended that inasmuch as when tlie shij) sailed she 
was no longer registered in th(‘ United Kingdom 
deccas(‘d was not a member of the crew' of a sliip 
r(*gistered in the United Kingdom or of any other 
shii) or vc'ssel of wliich the owner resided in tlie 
United Kingdom within s. 7 (J) of the Act. The 
judge refused to accci>t the submission that the 
T<‘gistraiion had been properly cancelh?d & awarded 
compensat ion to the dei)ondants : — Held : inas- 
iiiijeli as the regisirat/ion was vacat(jd before 
the ship sailed deceased wiis not within the pro- 
tijction of tlie Act ; A: whatever the judge might 
have thought of the merits of the case, it was not 
o})en to him to go b(‘hind the cancellation of 
registration. — Mortimer %\ Wesker, 11914] 3 
K. B. 099 ; 83 L. J. K. B. 1245 ; 111 L. T. 782 ; 
80 T. L. B. 592 ; 7 B. W. (k C. 494, C. A. 

(b) Fishing Cretvs Sharing Profits. 

See, now. Workmen’s Compc'nsation Act, 1925 
(r. 81), s. 85 (2). 

2068. Right to compensation.] — Claimant under 
Workmen’s (’omjunsation Act, 1900 (c. 58), was 
employed as engineer upon a steam fishing boat 
A^ W'as paid by a sharti in tlie jirolits with a gua- 
rantee from the owners that Jiis share in the proOt-s 
should never be less than 80s. a week : — Held : lie 
was remunerated by a share in the profits within 
the meaning of Workmen’s Compensation Act, 
1900 (c. 58), s. 7 (2), & was thereforo (^xcepied 
from tlui Act At not entitled to compensation. — 
Aomirae Fishinu Co. v. Bobinson, [lOlOJ 1 K. B. 
510; 79 L. J. K. B. 551; 102 L. T. 208; 20 
T. L. U. 299 ; 51 80I. .lo. 805 ; 8 B. W. (k C. 247, 
C. A. 

AmufttUUms Apld. ('oHtulio V. KulsulJ, C'uiiwell I’. SiiTiio, 

Tiiiclall V. (5rcal Northern S.8. Fishinu Co. (1912), 5C 

Sol. Jo. 720. Reid. Nowstoail r. Steam 'J’rawlcr Labrador 

(1915), 114 L. T. 27. 


(Owners) (191;1), 47 1. L. T. 155; G 
Jl. W. C. C. 91G.— IR. 


K. .] — Urld : a imMiilter of 

the crow of a Hiiiall cargo bout, who 
wei*e reiniuieraled by a share of tin* 
gross earnings of the vessel, was a 
workman within Workmen’s Compen- 
Siitlon Act, 1900.— <Jlauk t?. Jamikhon, 
I1909J S. C. J:i2 ; 4G Sc. L. K. 7:i ; JO 
S. L. T. 459.— SCOT. 


1. .] — SlIAUPK r. 

11910] S. C. GO 1.— SCOT. 


Caiwwkll, 


PART XIV. SECT. 2, SUB-SECT. 1.— 
E. (b). 

20681. Hioht to conipensatiun .] — 
iiiuiiihcr of a crew of a flsldiig voshoI, 
hoing i-enmuorated by a share in the 
profit H or gross earnings of the working 
of the -JJeJd: oxoluded from 

the Act. — AnuimKKN Steam Tiiawl- 
iNo & Fishinu t!o., Ltu. r. Gill, 
1199SJ S. C. 328; 45 Sc. L. It. 247 ; 

I ^ <'• ‘*^74. 

- HSCOT. 


206811. .] — Jamieson v. Clark, 

[1909] S. C. 132 ; 4G Sc. L. K. 73 ; IG 
S. L. T. 450 ; 2 li. W. V. C. 228.— 
SCOT. 


2068 iii. .] — Colquiioun i. 

Woou'K, [1912] S. C. 1190.- SCOT. 


20681V. .] — A liroinan on board 

a steam -drifter was entitled to share 
in tlie profits realised from the ** scum '* 
Sc “ stoker,” & thereby participate In 
tJio gross earnings of the working of 
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2069. .] — (1) Claimant under Workmen’s 

Compensation Act, 100(5 (c, 58), was employed as 
boatswain on a steam fishing trawler & was 
remunerated by wages, maintenance & poundage 
dependent on the jii’clits of the fishing expedition : 
— Held : he was remunei*ated by a share in the* 
profits within tiie meaning of Workmen’s Compen- 
sation Act, 1000 (c. 58), s. 7 (2), & was therefore 
excluded from the Act & not entitled to com- 
pensation. 

(2) Construction of the Acts (see No.2037,awfe). 
— CosTKLLo V, Pigeon (Owners), [101^1] A. C. 
407 ; suh nom. Costello v, Kelsall Brothers, 
82 L. J. K. B. 873 ; 108 L. T. 029 ; 20 T. L. B. 
.505 ; 57 Sol. Jo. 009 ; 0 B. W. C. C. 480, 11. L. 
Annolalioiis : — to (C Apld. Stophonson v. Rossall Sti^ani 
Eiahing Co. (UMo), 84 L. J. K. IJ. C77. Distd. Nowntoad 
r. StAiain Trawler Labrador. 1 K. H. 10(1; Alcadcr 

r. Dunum Sleam Trawler Co. (1921), 14 D. W. (\ C. 2 :r>. 
Folld. BurffOHH V. S.S. Aiigolia (192:i), 129 L. T. 12. Refd. 
UnrinaQ v. Zodiac Sfcoani Flailing Co., Williams v, Dtiiiuan 
(Owners), McC^ord v. City of Liverpool (Owners) (1914), 
83 L. J. K. B. 1G83. 


2070. .] — ^A member of the crew of a fishing 

vessel was remunerated by a fixed wage of 42e. 
p(‘r week & 2d, in the £ on the net earnings of the 
vessel : — Held : he was remunerated within the 
meaning of Workmen’s Compensation Act, 1900 
(c. 58), s. 7 (2), & the Act did not apply to him. — 
Bcrgess V. Angolia (Ownerh) (1023), 120 L. T. 
12 ; 10 B. W. i'. C. 50 ; 10 Asp. M. Tj. C. 208, C. A. 

2071. Wages only remuneration mentioned 

in agreement.] — A fisiierman who reetdves liver 
money & stocker money in addition to liis wag(‘S 
r(*(jeives them from tlui owner of the vessel out of 
lier gross earnings, <fc they form pai4^ of his 
remuniiration although wages arc the only things 
mentioned in his running agi-eement. lie is there- 
fore remunerated by a share in the gross earn- 
ings witliin Woi‘kuu;n’s Compensation Act, 1000 
(c. 58), s. 7 (2), <te is not entitled to compensation 
un<](jr that A(d-. 

In cases wher(^ tlie stocker money & livcsr irioney 
ai'e so small as to be of no importamie it is open to 
the county ct. judge to find tiiat the fisherman 
was not remunerated by a share of gross earnings. 
— Burman V , Zodiac Steam Fishing Co., Wil- 
liams V. Duni^an (Owners), McCord v. Vwy op 
I dVEUPooj. (Owners), [1014] 3 X. B, 1030; 83 
li. .T. K. B. 1083 ; J 12 L. T. 58 ; 30 T. L. H. 051 ; 
7 B. W. C. 707. 


Apld. 81-ojjhcnHon v. liuHsall Slouin PiHhiny 
Co. (1 Jl.i), 84 L. ,1. K. B. 077. Distd. New.sUiad r. Stoaiii 
I rawlcr Labrador, [191UI 1 K. B. KKi. 

2072. Subjoct-matter of profit producing 
small sum — Stocker money.] — Buuman v. Zodiac 
Steam Fishing Co., Williams r. Duncan 
(Owners), Mc’Cord v. City of Liverpool 
(Owners), No. 2071 , wnfr. 

2()73. -- — Subject-matter of profit not on board 
at time of accident-- Stocker money.] — A lishin« 
vessel was Just with all hands a day aft(*j* leaving 
1)011.. Compensation was claimed for tlie death 
ol a seaman on board h(;r. In addition to lus 
wages dcceiused was entitled, by the custom of 
tlio port, to a share of “ stocker.” There was 
no stocker on board the vessel when slie w(Uit doAvn. 
flhe was proceeding to fishing grounds, wliere on 
former trips a considerable amount of stocker had 
been taken ; — Held : it Avas a term of the contract 
or service that deceas(id should be remunerated by 
a shai'e of “ stocker,” & he was therefoiN? 

reinunorated by shanks in the profits or the 
grass ei^nings ” within V\^orkmen’s Compensation 
Act, 100(5 (c. 58), s. 7 (2), so that his dependants 


were not entitled to compensation under thc^ Act. — 
Stephenson v. Rossall Steam Fishing Co., I/td. 
(1015), 81 L. J. X. B. r>77 ; 112 L. T. 801 ; 8 

B. W. C. C. 200, C. A. 

2074. Voluntary work at extra remunera- 

tion — Arising out of profit sharing contract.] — 

A sharii hand or iislierman, that is, a member of 
the ertiw of a trawler who is r()munerated by a 
share of profits or gross earnings & tlierefore 
excluded from the benefit of Workmen’s Com- 
pensation Acl-, 1000 ((!. 58), 8. 7 (2), cannot claim 
compensation under the Act in re.spect of an 
accident whicli happened to him while voluntarily 
employed at an extra remuneration, Avliich was 
sliared betwe(?n liiins(*lC & the otiier members of 
the traAvler’s crew, in stowing fish boxes on anotlier 
v(^ssel lielonging to the same employers, wliich 
carried the day’s cat cl i to marki*i, such additional 
employment arising out of & being incidental to 
his engagement as a share fisherman. — Whelan 
Creat Northern Steam Shipping Co. (1000), 
78 D. .T. X. B. 800 ; 100 L. T. 013 ; 25 T. L. R. 
010 ; 2 B. W. C. C. 235, C. A. 

AntioliUiun ReM. SU'phonson v, llossall Steam Fishing 

Co. (191.5), 84 L. .1. K. B. (577. 

2075. What amounts to sharing profits —Wages 
plus bonus.] — \ claim for compt^isat.ion by the 
Avidow of a member of the creAV of a fisliing vessel, 
which AA'as lost wiili all liarids, was resistt*d by 
the oAViR'rs on the ground that deceased was 
remunerated by a slian^ in tln^ profits or gross 
earnings of the vessel witliin Workmen’s Corri- 
])ensation Act, 1000 (c. 58), s. 7 (2), k- tlum^fon* 
that tlu^ Act did not apply to him. lie was 
employcMl. as chief engincier on board a sfx’am 
trawler at a fixed weekly wage of £2 38, It was 
tile custom of the owners when the gross (iamings 
of th(‘ boat exceeded £100 for any one trip, each 
trip being usually of about a wo(;k’s duriition, l»o 
alloAV a sum of £2 by way of bonus, of AvJiich £1 
wont to the captain k 2«. Od. to each of the remain- 
ing eight m(‘mbers of tlu*. e.niw. If tlie gross 
earnings of the boai. excijeded £125 the bonus was 
proi)ortionat(4y increased k so on, but it was not 
further inci*eased if tln^ gross earnings realised 
niorts than £175; — Held: tli(i bonus was not a 
share in eitln^r the profits or the gro.ss eaiTiings of 
the vessel, but was an additional sum for wages 
determined by the amount of the gross eiu-riings. 
Appet. was therc'fore entith'd l-o compensation.- - 
Newstead V . L.vbrador (Owners), [lOlfiJ 1 X. B. 
KWi ; 85 L. .1. X. B. 93 ; J 1 J Ji. T. 27 ; 9 B. W. 

C. C. iJ3, C. A. 

Ann of ions : — ^FoUd. Dm-lc v. North Soa SLnim Tniwliiig 

(Jo (1916), 9 B. \V. ('. C. 8;i ; Moadcr v. Daiium Stoaiii 

Trawler Co. (19‘wM), M H. AV. C. t:. 23(>. Distd. Buivohh 

17 . 8.8. Angolia (19-J:D. 129 L. T. 12. 

2076. .] — Dl'civ r. North Sea Steam 

Thaavli.vg Co., I/fd., No. 2f00, post, 

2077. .] — A triminm' on board a 

lisliing V(‘HHel, whose duty it wa.s h(4p to get the 
lish out, m(‘t Avitli an accident while doing so. 
In addifion to his AA^ag(is k food, he was paid at the 
rate of £l in every £io(J up to £200 ; lOs. in every 
subsequent £100 on tlie catch, & also 10s. for every 
£100 in lieu of stockabait : — Held: the right of 
appet. was to receive a sum of money by way of 
remuneration measured by tlie gross tuirnings of 
tlie vessel k not a share in the profits or gross 
earnings of tlH^ vessel ; ho was not thtu'efon! taken 
oil! of the benefit of Workmen’s Compensation Act, 
190(5 (c. 58). — Meader V. Danum Steam Traavler 
Co. (1921 ), 14 H. \V. C. C. 230, C. A. 

Annoltifurth Distd. BurgoHS i7. 8.S. Angolia (1923), 129 

L. T. 12. 


the vosrtcl :--TItld : tho avIUoav 
uoc oniitled to coinponsatloii in 


Workmen's Coniponsalioii Aoi-, 190(5 I 
(c. 68 ). — Buchan v. .Seornsii Stkam | 


Herhinq Fishing (Jo., Ltd. (1917), 10 
B. W. C. C. 72(i.-^SCOT. 
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Master and Servant. 


Sect, 2. — Persona entitled to compensation: Suh-seet, 
1, F. ; sub-sect, 2^ A, & B,] 

F, Worhmen in Employment of Crown, 

See, now. Workmen’s fJornponsation Act, 1925 
(c. 84). s. 33. 

2078. Royal Naval Reservist — Employed In mer- 
cantile marine.] — A stoker on board a m(;rchant 
ship, who was entitled to wages fi-om the ship- 
owners, & also as a stoker in the Itoyal Naval 
Reserve to i*(i a year a.s a retainer, was injunul 
by an accident on the ship whicli disabled him 
from continuing to sr‘rve in the Royal Naval 
Reserve : — Held : tlui striker was (entitled und<‘r 
Workmen’s Compensation Act, 1000 (c. 58), to 
compensation from tlui shipowners not only in 
respect of his wages but also of thc» retainer, 
which must be taken into account as c'arniiigs 
under a concurrent conti'act of s(‘rvice.— Ruandy 
V, Raphael (Owners), |1011| 1 K. R. 370; 80 
L. J. K. R. 217 ; 103 L. T. 740 , 27 T. L. R. 127 ; 
4 R. AV. C. C. 0 ; 11 Asp. M. L. C. 541, (k A. ; 
affd, svh 7wm, Rai'HAEI. (Owners) v, Rrandy, 
[1911] A. C. 413, IJ.Ii. 

Apld. Pori of J.«)inloii Aiillioiily r. (imy, 
IHMiM 1 K. H. r.5. 


SuB-sEf T. 2 . — Dependants. 

.1. H7<o are Depemlanis. 

See, 7iov\ M’orknu'n’s Coinpensiition Act, 1025 
(c. 84), s. 4. 

2079. Posthumous child.] — AV illiams v. Ocean 
( kUL C.’o., Ltd., No. 2134, post, 

Illegitimate.]— .SVc Nos. 2083, 2152, post, 

2080. Illegitimate child.] — S mith’s Dock Co. v. 
Readiiead (.loiiN) A: Sons, Ltd., No. 4005, post. 

2081. .]— llARJUS r. J\)WELL DdFIiKYN 

Steam Loal C o., Jm)., No. 2152, post. 

2082. En ventre sa mfcre — At time of 

accident.] — A workman, who had admitted that he 
was th<* father f>f a child eu ventre sa mere & had 
promised to marry the mot4i<*r A: inU*nded to 
provide for the* child, was killed by an accident 
for which his enij)loyei^ wtue liabhi in ])ay eoin- 
pensation. child was bom some inonths 

afterwards : — JJeld : the child was a “de- 
pendant ” within the rncaniTig of AVorkmen’s 
CJompensation Act, 1900 (c. 5S), A: entitled to 
compensation. — Orrkll Lot.lii:i?y Co. v. Scho- 
field, [1909] A. C. 433; 78 L. .L K, R. ti77 ; 
100 L. T. 780 ; 25 T. J.. R. 509 ; 2 R. AV. C. C, 294 ; 
snh 7umi. Schofield v, Orreij. Courier y C^o., 
Ltd., 53 Sol. Jo. 518, IT. L. 

AtniofafioTt : — Consd. Lloyd v. Powell DutTivn Strain Coal 

Co., [11)11] A. C. IXi. 

2083. Evidence of Intention of deceased to 

marry the mother — Acknowledgment of paternity — 
Admissibility & relevance of evidence.] — (l)lJpon 
a claim for (^om))ensation under the Workmen’s 
Comiiensalion Act, 1900 (c. 58), by a posthumous 
illegitimate* child as a dc*pendant of its putative 
father, wiio was killed by accident arising out of 
At ill the course? of his employment with resps., 
t?vidence of statements made by decetisod to the 
(*ffect that he acknowledged the jiatemity of t.lie 


child & tliat lie intended to many the mother 
before the cliild was bom is admissible both on 
the issue of jiatcrnity & on the issue of dependency, 
as evidence of the state of mind of deceased in 
relation to the child, Semble : the fact of 
depemdency, wlicther in the case of legitimate or 
illegitimate children, & whether bom or to be 
bom, does not necessarily rest upon any promise 
of support by the father. 

(2) AAlicre a (Jaim has been made on the basis 
of partial dependency, At no application to amend 
lias been made, the county ct. judge hod no power 
to makt^ an aw'ard, on the basis of total defiendency, 
for a larger sum than that claimed. — Lloyd r. 
Row'ELL Duffryn Steam Coal (^o., Ivtd., [1914] 
A. O. 733 ; 83 L. .T. K. R. 1054 ; 111 L. T. 338 ; 
.30 T. L. R. 450 ; 58 Sol. Jo. 514 ; 7 R. \V. C. O. 
330, H. L. ; revsg. S. C. sub nom. Ward v. Pitt 
(IT. S.) At Co., l^LOYD V. PowEix Duffryn Steam 
COAI. Co., [1913] 2 K. R. 130, C. A. 

AanoUditm .•—lUenid. lie WriKh., Hogan r. Bloor, 119*201 

J CAi. 108. 

2084. .] — A woman who had been deserted 

by h(‘r husband went with her three children by 
liim to live with anotlior man, by whom she liad 
an illt*gitiroate cliild. This man cariH‘d 458. a 
W'eek, wdiich be paid to her At which she applied in 
the maintenanci* of the household. ITer hus- 
band Bubsecpiimtly joined the Army, At she then 
rcceiv(*d from the AVar Office a sejiaration allow- 
ance of 238. a W(*.ek. The man with whom she 
was living was killed by an accident arising out of 
At in the course* of bis (?mploymcnt by resps. Upon 
an applicaiion by his infant illegitimate child for 
compensalion under AVorkineri’s Compensation 
Act, 1900 (c. 58) //c/fT : in the absence of 
(*vidence that the mother of appet, plactid any part 
of h(‘r s(‘paration allow’anco to a common fund 
for the mainic'iiancc of the family, appet. was 
totally dependent upon her father &- entith^l to 
compensation upon tluit footing. — T aylor v. 
IViwELL Duffryn Steam Coal (^o., Ltd., [1910] 
2 K. R. 705 ; 85 L. J. K. B. 1080 ; 115 L. T. 409 ; 
00 Sol. Jo. 005 ; 9 B. W. C. C. 477, C. A. 

2085. Grandchild— Payment of Increased 

compensation.] — I ^ritchard v. REmsFiELD Col- 
liery, Ltd., No. 3357, post. 

2086. Of widow of workman — Workman 

not the lather.] — AA\irkni(*n’s Compon.sation Act, 
1923 (c. 42), s. 2, does not include illegitimate 
( hildren of the wddow of a workman killed by an 
accident arising out of A: in the course of his 
employment, of w hom the woi'kman w^as not the 
father. — S( 0^n’ v. TjONdon & North Eastern 
JtY. Co., [1920] 2 K. B. 204 ; 95 L. ,T. K. R. 510 ; 
131 L. T. 018 ; 42 T. L. R. 292 ; 70 Sol. Jo. 403 ; 
19 R. W. C. C. 49, (J. A. ; affd., 43 T. L. R. 32, H. L. 
Awwftdion .‘—Consd, Faulkner r. Sutton (Ownern). II9‘J7J 

1 K. H. 207. 

Ji. Nature and Derivation of Right, 

See AA'orkmen’s Compensation Act, 1925 (c. 84), 
s. 2. 

2087. Direct statutory right— Not derived fron» 
workman.] — A workman, who was accidentally 
killed in llie course of his employment, died 
intestate, leaving a wndow A: ehildren, w’ho as 


PART XIV. SECT. 2, SUB-SECT. 2.— A. 

2080 J. JllcifUimatc child .] — Bituuis r. 
Mitchell (1911), 4 B. W. C\ V. 400 
—SCOT. 

m. Alien depcudeid resident at)rflad.] 
— JSetnlile : tlic benefits given by Worl;- 
inon’s CoinpenBation Act, 190*2, enuwi 
to the benefit of all those who, irre- 
spectlvo of race or rtisidenoe, Btund 


to a deceased w’orkmaii in any of the 
rclatiOiiships mentioned in tlio Act ; 

tliorefore, it ia no objection to 
a claim for coinpon»ation by depen- 
daiitH that such dependants ore ulieiiB 
^sldent in » foivign country. — 
V AUKSICK 17. HlUTlSlI COLUMBIA COPPEll 
Ltd. (1900). 1 B. AV. C. C. 440.— 

**• .1 — If eld : the widow of 


an alien workman w'ho lost his life by 
an accident In the course of his em- 
ployment by resps. was entitled to 
compensalion as a dependant of tho 
deceased, notwithstanding that she 
was residing in a foreign country at 
the dates both of the accident & the 
death. — Knzrs r. Crow’s Nest Pass 
Coal Co., Ltd.. [1912] A. C. 590, 
V. C.— CAN. 
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his dependants were entitled to be paid compensa- 
tion by his employers under Workmen’s Compensa- 
tion Act, 1897 (c. 37). The amount of compensa- 
tion was agreed upon between the widow & the 
employers, but the employers refused to pay this 
amount to her unless she first took out lettei-s of 
administration. The widow refused this condition 
& conunenced proceedings against the employers 
to obtain compensation under the Act. TJie 
employers paid the agreed amount of compensation 
into ct. Tlie county ct. judge ordered the 
employers to pay to the widow the costs of her 
application up to the date of the payment into ct. 
Against this order the employers appealed : — 
Uiid : (1) the employers were not entitled to insist 
on the widow taking out letters of administration 
before they paid over to licr the agreed amount of 
compensation ; (2) the proceedings for compensa- 
tion having been rightly commenced, the county 
ct. judge had jurisdiction to order the employers 
to pay tJie widow the costs of her application up 
to the date of the payment into ct. — Clatwortiiy 
V. Grken (K. & H.), I.TD. (1002), 8(5 L. T. 702 ; 
60 J. P. 596 ; 50 W. R. 610 ; IS T. L. R. 611 ; 
1 W. C. C. 152, C. A. 

2088. .] — A workman was injured by 

accidtmt. He gave notice of injury, asking his 
employers to treat it as a notice under the Ein- 
Ijloyers’ Liability Workmen’s Compensation 
Acts. His employers sett led with liim for a lump 
sum, obtaining a receipt releasing them from all 
liability under the Employers’ Liability Act A at 
(H)mmon law. The workman died, & his 
deperidants claimed under the Workmcui’s Com- 
pensation Act, 1906 (c. 58), subject to the deduc- 
tion of th<i sum paid under the settlement. The 
county ct-. judge found as a fact tiiat tliere was no 
bond fide settlement & made an award in favour of 
the dependants : - iic/d ; the right of the de- 
pendants was indeijendcnt of, & not derived from, 
tliat of deceased, & they were therefore entitled to 
recover. — Howell v, Bradford A Co. (19U), 
101 L. T. 433 ; 4 B. W. 0. C. 203, C. A. 

Annotafioii Folld. Jobsoii v. Cory (11)11), 4 U. W. 0. C. 284. 


2089. ,] — Statements made by 

deceased workman, a blacksmith, to the general 
manager of his emph^yers as to tlie nature A cause 
of an injury to his thumb which ultimately resulteil 
in Ids death : — -Held : (1) not admissible on behalf 
ot the employers in an application by dei^t^ased’s 
dependants for compensation under the Workmen’s 
(.-ompensation Act, 1906 (c. 58), as admissions by 
ileccased, inasmuch as appets. had, as dependants, 
a direct statutory right against the employers 
under Sched. I. (1) (a) ; (2) deceased workman was 
not a party tt) the litigation; iSc a])pcls. did not 
derive their title to compensation by derivation 
from him. — Tucker v, Oldbury Urban District 
Council, [1012] 2 K. B. 317 ; 81 L. J. J\. B. 668 ; 
106 L. T. 669 ; 5 B. W. C. C. 296, C. A. 

AfimtatioTis :—Aa to (1) Folld. Harper r. Difk, Kerr (11)20), 

90 L. J. K. B. 1:{13. Reid. Ward r. Pil-t, Lloyd v. I’owoll 
Duffryn Stnam Coal Co., 11913] 2 K. B. 130; Bearo v, 
(Jarrod (1915), 8 11. W. C. C. 474. 

2090. ,] — Manton V. Cantvvjsll, No. 

2199, Tposl, 

2091 


-w.,*, — ,] — A workman, who was in the 

employment of resps., suffered “ personal injury by 
accident ” in respect of which he claimed com- 
pensation from them under Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 1, which was fol- 
lowed in due course by a request for arbn. by 
the^ workman. His contention was that the 
accident arose “ out of & in the course of ” his 
employment. But the county ct. judge before 
whom the application came negatived that view. 


The death of the workman having subsequently 
resulted, it was said, from that accident, an 
application was made on behalf of Ids dependants 
for compensation under the Act. The application 
came on before the same county ct. judge, who 
decided that he had not jurisdiction to heai* the 
application on the ground tliat the matt(ir was res 
Judicata. ’I’he dependants appealed ; — Held : the 
dependants of deceased workman had a direct 
& independent statutory right against his employer 
under s. 1 of the Act of 1900 ; deceased workman 
W’as not a party to tliat litigation, nor did his 
dependants derive their title to compensation by 
derivation from liim ; tliat this being so, there 
could not be a plea of res judicata^ when the pre- 
vious litigation on wldch the decision was reached 
was between y^arties entirely difCerent from those 
concerned in the subsequent litigation, & there 
could not be an estoppel against the dependants, 
who were no parties to deceased workman’s 
claim for compensation, did not derive their 
title from the i)erson who brought it. — Harper v. 
Dick, Kerr A Co. (1920), 90 L. J. K. B. 1313 ; 
124 L. T. 438 ; 13 B. W. C. C. 250, C. A. 

Annolniimi : — Apld. Wilson r. MapU' Mill (1925), 95 L. .). 

K. B. COG. 

2092. Independent of previous claims by de- 
ceased workman — Payment of compensation to 
workman.] — Where an award of a wtiekly sum had 
beciii made to a workman who was injured by an 
accident, & some months afterwards he died, & 
his dependants ayiydied for coinj>ensation undcu* 
the Act, claiming three years’ wages after giving 
credit for tlie weekly payments already made 
tli(} workman : — Held : there was jurisdiction to 
entertain the claim. — O’Keefe v. Lovatt (1901), 
18 T. L. R. 57 ; 40 Sol. Jo. 67 ; 4 W. C. C. 109, 
C. A. 

2093. .J — Williams r. Vauxhall 

Colliery Co., Ltd., No. 3335, 'post. 

2094. .] — A workman was injured & 

received comyieusation. A memorandum of agree- 
ment to pay him comyiensation was filed, cS:- on an 
application to review the payments tliereunder 
w^ero terminated. Subso(yueritly, the man di(?d, 
A his dependants ay)i)lied for compensation ; — 
Held; the award terminating the lights of the 
workman was no bar to the claim by the de- 
pendants. — .T obson V. CJoRY (W.) Sons, Ltd. 
(1911), 4 B.W. C. C. 28d,C. A. 

2095. .] — Manton v. Cantwell, No. 

2199, post. 

2096. Subsequent death not due to 

accident — No estoppel against employers.] — A 

workman met vvif-li an accident in the course of his 
emyiloyment, A tumours on the neck ensued. Ho 
was incayiacitatcd for work, & his employers paid 
him half iiis weekly wages under an agj’eement 
to that elTect, a imunoi’aiidum of which was 
registered under Workmen’s Compensation Act, 
1897 (c. 37). The workman continued incapable 
of working, A died in a year. His widow claimed 
comjjcnsatiou under the Act, & the county ct. 
judge found that the workman’s death was not 
caused or accelerated by the accident, the sole 
cause of his incapacity for work being the disease 
from which he was suffering, & of which disease 
alone he died ; but he held that the employers 
were estopped from denying that the disease 
which caused his deatli was the result of the 
accident by reason of the agreement & the pay- 
ments made by them : — Held : the agreement did 
not amount to an admission that the death was 
caused by the accident, & therefore there was no 
estoppel. — Clevebley v. Gas, Light & Coke Co. 
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. Mastbb and Skrvant. 


Sect. 2. — Persona entitled to conipeiisulioH ; Sub-aect. 
2, B. <fc C. (o) d: (6).] 

(1907), 24 T, L. R. 03 ; 52 Sol. Jo. 75 ; ID. W. 
C. C. 82, H. L. 

Antwtaiion Consd. Botlford v. CJowlati, llDKiJ 1 K. li. 080. 

2097. Statements of deceased workman In- 

admissible.] — T ucker v. OjiUuuiiY Urran J)is- 
miCT Council, No. 2080, anif, 

2098. Claim rejected by arbitrator.] — 

Harper v. Dick, KuRit K Co., No. 2001, ante. 

2099. .] — Wilson v. Mapj.e Mil]., Ltd., 

No. 2001, 


C. What Amounts to IJcjwnilcncf/. 

(a) Jn General. 

See Workiuorrs C'oiii|)onsaiion Act, 1025 (c. 81), 

B. 4. 

2100. Question of fact.] — Simmons v. AVjiite 
HiioTJiEKs, No. 2114, post. 

2101. .] — Main Colliery Co. v. Davies, 

No, 21 15, 2iost, 

2102. .] — TJjc quoBtiun of (l(*pcnclency is a 

<liio.stion of fact (Cui.lins, M.lt.). — Devan v. 
Cravvsuay Drotjieus ((lYFAiiTiiA), Ltd., |10U2] 
1 K. D. 25 ; 71 L. J. K. D. 40 ; 85 L. T. 400 ; .50 
W. 11. 08 ; suh vom. Deavan v. Crawsuay 
Djiotiiers (Cyiartiipa), Ltd., 18 T. L. K. 17 ; 
40 Sol. Jo. 20 ; 4 W. C. C. 110, C. A. 

jMwtalitiUfi : — Expld. McLean Moss Lay iimi & Co., 
(lUOJ)] 2 K, Ji. .521. Reid. Jfo(lKsoii v. West SLanJey 
(yollJory, (lUlOl A. C. 22 J). Mentd. Coiirluy i Murrav 
(l‘J0«), 1 li. W. C. C. IJealy v. Reilly . ,9171, 10 

H. W. C). C^. 7 1 1. A. 


2103. .j — A woi’kruan who was drowned at 

Kca jjud been accustomed in previous employments 
to Kive money regularly to his parents, w^lio witli 
IJieir family claimed eom])(insatjon as ilepondants 
of deceased. 'TIkj judge found tJiat the family 
were ])ai*tly dependent (>n tin* \\'orkman's earnings, 
awaided compensation. The judge in his not<‘ 
stated that he liad not. made a not(‘ at. tlie time of 
the iK^ariiig, as In* >\ as ])ot i*eq nested to do so : — 
Jleld: dependemey is a (juestion of fact, A there 
was evidence to siijiport t in' ih'cision. 

It is the dut.y a a <*ounty ct. judge to take a 
note, whether la* is nHpiested t() do so or not.- 
TilRNER V. MJJLER A ItJCJlAUD.S (IDlO), 8 D. W. 
C. V. 805, C. A. 


AtnutiaHon Consd. llobortHon 
;] n. vv. c. V. .jos. 


Hull 8.S. Co. (1910), 


2104. .] — McLean v. Moss Day Hematite 

A Steel Co., Ltd., No. 2102, post, 

2106. ,] — i\E>Y Monckton Collieries, 

Ltd, V. Keeling, No. 2143, post. 

2106. .] — l^AMwoRTH Colliery Co., Ltd. 

V. 11A1.L, No. 3350, post. 

2107. .]— Lee v. Dessie (Owner), No. 214(5, 

post. 

2108. .]--Drook V. Lojjge (Henry), Ltd., 

No. 21(55, pn.s/. 

2109. .] — l*EAi{T V. Doj.cfvow, Vaughan & 

Co., No. 2118, post. 

2110. .] — VoUNG V. IjONDONDEKUY 

Coj,LiERiES, No. 3355, po&V. 


2111. .] — 'The workman was killed in the 

course of his c'liiployment. At the tAmc of his 
death he was living w'ith his father, aged seventy- 
seven, his mother, aged seventy-one, & his two 
sisDns, both over twenty-one years old. The 
fatlnu* earned about £7 per week, & one sister 
earnc<l £2 2s. pel* week. The family expenditure 
was £5 18.V. j)er week, of which the father in fact 
only contributed 153, deceased £2, & the sister 18s. 
The fatliei* spent his surplus earnings in other ways 
A. partly invested it in a savings bank, "i’ho 
mother A- the other sister did not earn wages. 
Tiie county ct. judge found that they were main- 
tained out of a fund to which deceased in fact 
eontribiitcul a sum of about 15«. iier week in excess 
of his own actual maintenance tVi. that they were 
both t>artially diipcndent upon dcecuised work- 
man. 'Pho employers apptialed on the ground 
that as the father was well able to imiinlain the 
mother daughter tli(*y could not be lield to be 
partially dependent upon deceased: — Held: the 
qut*stion W'as one of fact, A tJiere wtis evidence 
to siipi»ort the linding of Hkj county ct. judge, A 
no misdirection.- Deaiwuo u. Southern Uy. Co. 
(15)25), 95 L. J. K. D. (Ml ; 131 L. T. 101 ; 18 
D.W. C. 452, (\ A. 

2112. .] — ('HEVerton v. Oceanic Steam 

Navigation (’o., Ltd., No. 334 3, post. 

2113. Mixed question of law & fact.] — Wilfjams 
V. Ocean Coal Co., Ltd., No. 2131, post. 

Presumption of dependency — Of wife.] — /SVe 

Nos. 2133-2135, post. 

Of children.] — Sec No. 214(5, jmsl. 

(b) Tests of Dependency. 

See AV^oi’kmon’s ( \)my)ensailori Act, 1925 (c. 84), 

s. 4. 

2114. Class & position in life of parties — Whether 
relevant consideration.] — In ol der to bring himself 
within Workmen’s Coiniiensation Act, 1897 (c. 37), 
as a “ deyicndant,” an appet. for comyxinsatioii 
must show 1 hat he wtis to some extent dependent 
upon the earnings of deceased workman for tJie 
ordinary iu*<;essaries of life, having i*egard to his 
class A position in life ; it is iiisullieient that he 
merely derived pecuniary benelit from sucli earn- 
ings. Whether appet. is in that sense a dependant 
is a qui'sUon of fact in each particular case. — 
Simmons v. White Drotuerw, j 1899 1 1 Q. H. 1005 ; 
08 L. J. q. H. 507 ; 80 L. T. 314 ; 47 W. K. 513 ; 
15 T. L. a. 2(53 ; 43 Sol. Jo. 332 ; 1 W. C. C. 89, 
C. A. 

AmuttiUiovs CouBd. JMuin Colliery Co. v. Davies, [1990] 

A. C. :{r>S ; iVuTt V. Uolekow, Vaughan, [J925] 1 K. H. 

399. Refd. Hodpson r. AVest 8tHnley Colliery, 1 19 JO] 

A. (3. 229 ; SijiiicrtonH r. Addie (Collieries), Ltd. (1920), 

13 H. W. C. C3. 500 ; Kennedy v. Ilorden Collieries, 13um- 

fonl 0. C^harlow A'. Sacriston C3olIierles, IJevaii v. Joiccy, 

ra 2 K. L. 438 ; I'earce v. Houtlierii Ky. (1935), 95 
H. 041. 

2115. ,] — A father earning wages may 

be in part dependent upon the eai*nings of his child 
wdthin the mc^aning of Workmen’s (-'ompensation 
Act, 1897 (c. 37), A there is evidem;c upon which 
the father may be found to be in fact so dependent^ 


PART XIV. SECT. 2, SUB-SECT. 2. - ] 

2()89i. Imlcpcndciit of previous clau) 
by deceased workman.} -Cndcv WorJ 
men’s Compejisution Act. where not it 
of Injury is given A u elairn bjr con 
pousatJou Jimde, within the i»roi>( 
lime, by u workman wlu» bus bee 
inj ured, tlie pmeeedingN i iui.\ , ui)ci 
the death of the workman, be eoi 
tiuued on behalf of bis dependant 
without a fresh notice of olalm . — h 
MoppA-rr & Crow’s Nkst Pass Co a 
CO. (1913). 25 W. L. Ilf 120 • 
W. \V. 11. 1249 ; 12 D. L. It. 043 ; 1 


B. C. U. 303.--CAN. 

0 . IVhen riy/d lost.] — Mkllioav 
V. JtAYMONO & Doherty Co. (N. B.), 
II 924 J 3 D. L. li. 850.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 2.— 

C. (a). 

2100 i. Qftesiion of fact.] — 1 lepcndency 
always a question of fm*t. — D ouiue 
V. KoYm’ & Levant 8.8. Co., Ltd., 
11913] 8. C. 3G4.-^5COT. 

2100 ii. .] — Young c.NiddrieA 

Bemiar Coal Co., Ltd., [1913] 8. C. 
(H. L.) 00.— SCOT. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (b). 


p. General rale.] — A legal obli- 
gation to support, if such an obliga- 
tion exists, is not of itself sufficient 
trj found depondoiicy. — L indsay v. 
M‘(Jlasiian & 8oN, Ltd., (1908] 8. C. 
702 ; 45 Sc. L. R. 559 ; 15 8. L. T. 
1011 ; 1 B. W. (’. i\ 85.— SCOT. 


_ q. lieccipi of money ai irregular 
inlervuls.] — ^Appets. received money 
at times from deceased In his lifetime, 
but there was no evidence of the money 
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& to be entitled to compensation for tlie death 
of the chiJd, where it is proved that the child 
contributed to the family wages fund, that the 
father received the contribution & spent it in 
maintaining himself & his family. 

Whether there is dependency is entirely a 
question of fact in each case, irrespective of the 
standard of living in the neighbourhood or the 
class to which the family belong. The Act sets 
up no such standard ; the actual means of living 
iVc expenditure need alone be rcganled. —Main 
Colliery Co. v. Davies, [1900J A. C. 358; 69 
L. J. Q. B. 755 ; 83 L. T. 83 ; 65 J. P. 20 ; 16 
T. L. 11 . 460 ; 2 W. C. 0. 108, H. .L. ; affg. H. C. 
sub nom. Davies v. Main Colliery Co., Ltd. 
(1899), 80 L. T. 674, 0. A. 

Anmytations : — Consd. HowelJs v. VJvlaii (1901), 85 L. T. 

Folld. Fivncli V, Underwood (1903), 6 W. C. C. 119. 
Distd. Ouiiioiid V. (Jampboll & IlarriHoii, (1905] 2 K. B. 
852. Consd. Uod#j:soii v. West SLariloy Colliery, [1910] 
A. (J. 229 ; Turner v. Miller & UiehurdH (1910), 3 B. W; 
a C. 305 ; BriffUfs v. MiteJiell (1911), 4 B. W. C. C. 400 ; 
Youiur V. Londonderry OdllerioH (1924), 17 B. W. C. 
215; 1‘c.art v. Bolckow, Vaii)rhun, [192.5] 1 K. B. 399 
Refd. Jteo.s v. roiu’lkyber Naviiratlon ('olllcry Co., I190:ij 
1 K. B. 259 ; Senior v. Fountains 8: Burnley (1907), 
70 L. J. K. B. 928 ; MoLcan v Moss Bay Iron Sc Stc'el Co., 
11909] 2 K. B. 521 ; New Moncktou Collieries v. Koelinir, 
11911] A. C. 018 ; Tamworth (Villlcry Co. v. Hall, [191il 
A. C. 005 ; MoiitKomory v. Blows, [19J{;j I K. B. 899 ; 
Siieldon v. Butterloy Co., [19191 2 K. B. 000 ; Slunertons 
V. Addle (ColllerieH), Lki. (1920), 1.3 B. W. C. C. 500; 
Dcarlo v. Barr & Thornton (1925), 18 B. W. C. C. 693 ; 
Kennedy w. Hordori Colliorios, Baiiiford v. Charlaw & 
Sacristoii Collk^rios, Bovan v. Jolct'y» 11925] 2 K. B. 438; 
Bearco v. Southern Jly. (1925), 95 L. J. K. B. 041. 

2116 . .] — French v. Underwood 

(1U03), 19 T. L. R. 416 ; 5 W. C. C. 119, C. A. 

2117 . ,] — Uy Workmen’s Compensa- 

tion Act, 1923 ((;. 42), s. 22 : “ For the purposes of 
the principal Act, a person shall not be deemed to 
be a partial dependant of another person unless 
Juj was dependent paiiially on contributions from 
that oilier person for the provision of the ordinary 
lu'cessarics of life suitable for persons in his class 
iVc iiosition ” : —Held : in applying the sect, to a 
ease of partial dependency under para. 1 {a) (ii) 
of ScIkhI. 1. to tiio Act of 1906, the following 
principles were applicable ; — (a) 1’he ct. must have 
regal'd to the si.andard of living iliat obtains 
among peisons of tlic same class Ac position as the 
lierson claiming to be a dependant ; (6) as a 

general rule whej e the ct. finds tliat appet., as the 
head of the family, has adopted a certain scale of 
(ixpenditure, it ought, primd facie, to regard that 
scale as fixing the standard of living of persons in 
the siimc class Ac position as appet., unless Wiat 
scale is on the face of it grossly (*xcessive or there 
is evidcince to show that it is in fact higher than 
the standard at wliich the persons in tJiat class 
generally aim ; (c) tliere is no common standard 
for all persons engaged in the same employment. 
The scale of expenditure must in the case of any 
particular family depend on a vaiiety of cir- 
cumstances, such as the number of the children, 
their sexes & ages, & wliether any &, if so, how 
many of them are working & receiving wages 
Ac their amount ; (d) the word “ necessaries ” in 
s. 22 ought to receive the same meaning as has been 
attached to it in other connections, as, for example, 
in the case of contracts by infants, & must be held 
to include all such things as are reasonable neces- 
sary to maintain the particular person in his state, 
station Ac degree ; (c) wliere the whole of the 
faniily expenditure, including the contribution 
to it by deceased, is ui^on necessaries, dependency 


is established within the terms of the sect.-- 
Kennedy v, IIorden Collieries, Ltd., Bam- 
FORD V, Charlaw Ac Sacriston Coli.ibries, Ltd., 
Bbvan V, Joicey (J.) Ac Co., [1925] 2 K. B. 138 ; 
95 L. J. K. B. 307 ; 133 L. T. 592 ; 18 B. W. V, 

139, C. A. 

2118 . .]—(!) The effect of Work- 

men’s Compensation Act, 1923 (e. 42), s. 22, id to 
restore the rule for dt'termining dejnuideney 
adopted by the Ct. of Appeal in Simmons v. White 
Bros,, No. 2114, ante, but rejected by 1 he House of 
Lords in Main Colliery Co, v. iJavics, No. 2115, ante, 
namely, that in order to bring hiuis(jlf within the 
Workmen’s (^oiiipensation Act, 1906 (c. 58), as a 
dependant an appet. for compensation must 
show that ho was to some (*xient (leiamdent on th(^ 
earnings of (lecea.sed workman for the ordinary 
necessaries of life, having rcgartl to his class & 
position in life. 

(2) Whether a father is paitially depeiidint 
upon the earnings of his son, a boy living with him 
Ac contributing to the common purse maiiitiiiiung 
the family, is a question of fact to bo decided after 
taking into consideration all the cii'cuinstances of 
tlie case. 

Appet. was the fatlier of a boy of foui teeQ yeai s 
of age who was killed by an accident arising out of 
Ac in the course of his employment as a clcantM'-oul 
in resps.’ pit. Appet. claimed compensation on 
the ground that he was partially diipendcnt on the 
earnings of deceased. Appet. W'as a miner earning 
£3 1J.V. a week, wiili a free house Ac coals. Jlis 
eldest son, aged sixteen years, worked in the pit 
Ac earned Os, Od, a week. De(;eased earned 
15.9. 3c/. a week. Neither tlie inothcu* nor tlie 
youngest son, aged eleven years, earned anything. 
It was admitted tliat deceascHl would liave 
advanced by rapid stages, as lie gre^w Ac gained 
experience, to liigher wages. Tlie county ct. 
judge thought that tlie injury to the father at the 
time of deceased’s death was small, Ac that to that 
slight extent tliere was dependency at t-ho time of 
the death, l>iit having repirtl to the fact that lu^ 
was only fouiteen years of ag(‘. at the time, Ac in the 
ordinary course would have contributed inercasing 
sums from time to time, lie was of opinion that £56 
added to the £15 which resps. had already jiaid for 
funeral expenses was “ reasonable*. A: proportionate, 
to tlie injury.” lie accordingly made an aw^ard 
for £0o: -llcld: (3) upon tlu^ admitted facts, 
supplemented by his own knowledge Ac common 
sense, there was evidence b(*fore the county 
ct. judges upon which lie e.ould lind tliat, aftei' 
feeding Ac clothing the boy, th(*i’o was a suniciciit 
actual contribution by him to the pi'ovision of the 
ordinary iKsccssaries of libs for the family to 
constitute a basis for comyiensation ; (4) the 

county court judge, having found tliat the fathesr 
was a partial dependant of the boy, was entitlcsd, 
in determining what sum Jus ought to allow for 
compensation which was “ reasonabits Ac pro- 
portionate to tJic injui'.v ” suffered by the fatlier, 
to take into consideration, as lus hael done, tlie 
Iiossibility of an increase in the earnings of the boy 
had he lived. 

Once dependency had been proved the extent 
of the injury w^as not to be mcasur(id only by the 
immediate loss, but by the prospective loss which 
was involved in losing a son, who, after all, is tins 
hope Ac promise of tlie future (IhiLLOCK, M.IL). - 
Peart v. Bolckow, Vaughan Ac Co., [1925] 1 


hayiritf been sent at rogular intervale 
or In ro^rnlar oinounte : — Held : appote. 

on tho evidence, dependants 
within Workmen’s Coiupeusatlou Act, 


1902. — FOLLIS V. SCHAAKE Macjiiixe 
Works (1908), 13 B. C. It. 471 ; 1 
B. W. O. 0. 442.— CAN. 
r. llcasonable expectation of tc/tc- 


/«.] — Brown v. British Colu^ibia 
Electtrio Uy. Co., Ltd. (1910), 15 
B. C. H. 350.— CAN. 
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Master and Servant. 


Sccl. 2 . — Pcraotia entitkd lo comiKimdion: Suh-secl. 
2. C. (b) & (c) 1 ] 

K. B. 390 ; 94 L, J. K. B. 497 ; 132 L. T. 207 ; 
00 Sol. Jo. 123 ; 17 B. W. (!. (!. 221, C. A. 

AnnoiaiUms : — Ar to (1) Befd. Kennedy v. ITordcii CollJerioSf 
Kumford r, CharJaw & SiMirisUin CViIllerIcH, Fievun r. 
.lolcoy, [1JI251 2 K. H. UH. Ah to (2) Reid. Young: r. 
Londonderry Collicricri (1924), 17 B. W. C. C. 215. 

2119. Dependency for necessaries — Not merely 
pecuniary benefit.] — S immons r. White Hbotiikks, 
No. 2114, (nitc. 

2120. What are necessaries.] — Kennedy 

V. IIOBDEN (VnddEKlES, Ltd., JIamfokd V, Chaji- 
LAW & Sackiston C’ojJdwiiES, Ltd., Bevan r. 
Jokey (J.) & Co., No. 2117, avte. 

2121. Whole expenditure upon necessaries.] 

Kennedy r. IJordkn Coujeriek, Ltd., Bam- 

EOJtD V. (’I!AIM,AW Jk SACKTSTON COLLIERIES, LTD., 
Bevan r. Jok ey (.1.) & Co., No. 2117, ante. 

2122. In accordance with class & position 

In llfc.l 1 ‘eaht v, Bolckow, N'auoiian vc (’o., 
No. 2118, ante. 


2123. Means of living & expenditure.] — Main 
('oi.LiKRY (^>. r. J).\vip]s, No. 2115, a 7 }te. 

2124. Scale adopted by applicant — Prlm& 

facie reasonable.]— Kennedy v, IIorden (Col- 
lieries, Ltd., Bamfohd v. Chariaw & Sacriston 
( ’ oLLiERiEs. J/ri),, Bevan v. Joioey (J.) As Co., 
No. 21 17. anlr, 

2125. No common standard — For all persons 

engaged in same employment.] — Kennedy v. 
IIorden (’oi.LiErieh, l/rn., Bamford v. (‘uAiiiiAW 
A: Sackiston (’oudEiuEs, JiTD., Bevan v. oicey 
(J.) iV Co., No. 2117, «R/c. 

2126. Ability of applicant to support himself.]— 
I ho fju;i tJiiit t he person alle^^cd to be a “ de- 
|)('ndaii(' ” of a workman kilhul by an aceidoni eaii 
maintain JniiiSi'lf <V. liis family without the 
a>ssistance. of deceased does not of itsi'lf <l<ibar 
him from being a d(*pendant.- IJowELi^sr. Vivian 
& Sons (1<K)1), 85 L. T. 521) ; 50 W. IL 10;i ; 18 
^J’. L. B.aO; 4 AV. (‘. (.MOO, (\ A. 

AintoiaUtniH Rcfd. Firru h v. OiidcnvjxKl ( 190 :d, .'i W. c*. 

J 19 ; Jlo(U;sori r. M ast .SLiiili y Colliery, (I9J()J A. C. 229. 

2127. .] — A]H)et. claimed coinjieusatioii as 
sole d(‘pendant, of L(t fatluT, who waa killed by 
accident at J'csps.’ colliery. Nine yeai*s before iier 
fathers (I<*a1h ajipd., who was then in domc-stic 
ser\'ic4', left' iier sitnatiun (•o go home nurse her 
mothei'. The motJier died a. year afterwards. A:; 
appet'. then remained at Jioiia' to k(*cp her father’s 
hou.se. Me elotJied A: provided Jier with board A: 
lodging A: gave Ihu* ])ocket mon(*y, Shej was a 
strong, Jiealthy wmnan. At th<* county ct. judge, 
being of opinion tJiat she was able to maintain 
Jierself by Iier own work At that Iier fat.h(‘r’s 
earnings W(Te not thert'fore th(' sok* source to which 
sh(^ could have look(*d for maint/enance either at 
the time of Jiis dc'ath or during tlie time when she 
k<*pt Jus iiousc', Jicid that sh(‘ was only a partial 
ueijcndaiit. A: awarded Jicr comiiensation on that 
looting :-- 7/e/f/ ; it was iriflevant. to consider 
wlK’thei* npp(!t. could have suppoi-ted ]H*rsclf. 

» he was in fad , at th(* t ime of licr fatlier’s dcatli, 
loiaily d(*peiidcnt on Jus earnings.— Simms v, 
Lh.lksiiall C'oal Co., LB)J7J 2 K. B. 8(38; 80 


L. J. K. B. 1)05 ; 117 L. T. 281 ; 10 B. AV. C. C. 
321, C. A. 

Annot/Uum :--Di8td. Mitclicll v. 8oottlsli Iron & Steel Co. 

(1920), 13 B. A\\ a C. 415. 

2128. Money due to dependants— At workman’s 
death.] — In the case of tlie death of a workman 
leaving dependant-s, the test by which to deter- 
mine whether tlicy were wholly dependent on 
his earnings at tlie time of his death, within 
the meaning of AVorkmen’s Comjiensation Act, 
1807 (e. 87), is whether what the workman was 
earning at the time of his death v/as the solo 
source to wliich they could look for maintenance 
at that time, & the fact that money came to them 
on the deatli of the workman cannot therefore be 
taken into consideration.— PiiYCE v. Penrikybbr 
Navigation Colliery Co., Ltd., [1002] 1 K. B. 
221 ; 71 ].. J. K. B. 102 ; 85 L. T. 477 ; 00 J. 1». 
108; .50 A\\ B. 107; 18 T. L. B. 54 ; 40 Sol. 
Jo. 40; 4 VV. C. C. 115, C. A. 

Antutialion : — Reid, llodgsoii v. Wcsl. Sliiiiloy Colliery, 
IIOIOJA. C. 229. 

(e) In Parlicular lieUitiontthips. 
i. Wife. 

See Workmen’s Compensation Ad , 1025 (c. 84), 

4. 

21 29. Presumption of dependency.] — C( iultu akd 
V. CoNSiHT Ikon Co., No. 2138, post. 

2130. .] — Staniand V. North Eastern- 

Steel Co., Ltd., [1007 j 2 K. B. 425, n., C. A. 
A7i.n*>tafions : — Folld. WilliiuiiK v. Ocean Coal Co.. 1 1 907 J 

2 K. B. 422. Refd. New Moiickloii (Vdlicrics r. Keeling, 
11911] A. C. 618. 

2131. .] — AVilliams V. Ocean Coal Co., 

JiTD., No. 2184, post, 

2132. .] — NeW^ MoNCKTON CoUilEKlES, 

J.TD. V. Kkeung, No. 2148, post. 

2133. Existence of dependency - Husband & wife 
living apart — No contribution to wife’s support.] — 

Upon a claim for compensation und(‘r Workmen’s 
(’onij)ensatiori Act, 1807 (c. 87), by tJuj widow of 
dec(*ased workman, it appeared that she had 
Jived with benm maintained by liim from their 
maiTiage up to June, 1004, when being out of work 
be left li(ir A: never afterwards contributed to Jier 
maintenance. Her only means of subsistence, 
after her liusband hdt her, consisted of casual 
work A: tlu^ charitable gifts of relatives, A:- slie w.is 
hu‘ a week in the woi’kliousi*. About tliree weeks 
before lii.s death, wdiieli occurred in Oct. 1004, 
the husband (obtained ifinpUiymeiit , A: be was 
4‘aniing w-agi^s wdien his death W'as occasioned 
by ;in accident arising out of ik in the coumj 
of luK eriijiloymcnt. Tlie widow stated in evi- 
dence tliat., before Iier husband’s death, she 
was exj)eeting liim back every day to provide 
a home. The county court; judge found that 
she was dep(*ndent on her liusbaud’s earnings 
at tlu5 time of his death, Ac accordingly awarded 
her eomjjeusation ; — Held : the facts justified his 
finding. 

I think that the primary obligation of the hus- 
band to support his wife makes her a dependant 
unless there arc some other means of subsistence • 
uX>on which slic can Ac does in fact itily in substitu- 
tion for the legal obligation of the husband to 


PART XIV. SECT. 2, SUB-SECT. 2 

C. (0) i. 

2129 1. l*rc8U7npt ioti offlcpcndcucu. 1 “ 
lu workcTH conipoiisutioii ciwus the 
legal presumption that a wife Is de- 
is Hiiflleieiitly 
the wife 

irniimn? 1“ ftdiiliory apart from her 
i » ”• Orova Brown- 
1 AUS' Ih 


,,212911. Kelly v, Hopkins, 

11908] 2 T. R. 84.— IR. 

2129 iii. .] — On a claim for com- 

poiiBatioii It was contended that pltf. 
had deserted her husband ndthout just 
cause : — Held : the onus of proof 
rested on deft., & in absence of such 
evidouco, pltf. must be presumed to 
have boon a total dopendant on her 
husband.— T urpin v, IUngatana 
Timber Co., Ltd., 11021] N. Z. L. R. 
1«J. — N.Z. 


21331. Existenceofdcpendencv — Htia- 
hand & wife living apart — No contribu- 
tion to wife* 8 support .] — Queen v. 
CLARKE, 11900] 2 1. U. 135.— IR. 

21331!. .]— Sneddon V. 

Addik (1904), G F. (Ct. of Sess.) 992. 
— SCOT. 

2133111. .]— 7/cW; a 

woman who had for fourteen years 
lived apart from her husband, Sc was 
supported by an illegitimate sou, was 
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support lier (Collins, M.R.).— Coolthard v. 

2 K. B. 869 ; 75 L. J. 
K. B. 60 ; 03 C. T. 766 ; 51 W. B. 130 ; 22 T. C. R. 
25 j 50 S(j1. Jo. 41 ; 8 W. 0. C. 87, C. A. 

.•-pCoMd. Willioiiik} V. Ocean Coal Co., 11007] 
AC 018^ * Moncktoii Collieries v. Keoliinj, 11011] 

2134. ,] — (X) Dependency within 

the meaning of Workmen’s Compensation Act, 
1897 (c. il7), s. 7 (2), must always bo a mixed 
queslion of Jaw & fact. There is a i)rosurnption 
in favour of the dependency of the wife upon her 
husband’s earnings, which is not rebutted by pi*oof 
tJiat at the time of his death he was not in fact 
su])porting her. 

(2) Tli(i rule in Villar v. ailbey, [1907] A. (h 139, 
that a child cn ventre ea mhre shall be deemed to 
have been born, where it is for its benefit that it 
should be born, applies in the ciise of ax^osthumous 
child, &; consequently such child is a dependant 
witliin the Act. 

Appet. for compensation was tlie widow of a 
workman, to whom she had been married in Mar. 
1903, who was kiUed in Apr. 1900, The hus- 
band had not kept up a home for the wife, & had 
not since 1904 contributed to her support, she 
Jiaving in that year returned to her parents. The 
wife in Jan. 190(i, went into domestic servic(‘, 
receiving U1 a month & boai'd wages, k, was in 
such sen* vice at the time of her husband’s deatli. 
J here was also a child en ventre sa mere at sucJi 
time, who was born in Sept. 1900. TIkj county 
et. judge having decided that neither the widow 
nor ih(j child were dependants wiiliin the Act, 
the (Jt. of Appeal, reveming his decision, held, 
that he A^'as wrong : («), in ignoring the presump- 
tion of dependency in the case of tluj wife ; k 
(0) in t.reating as conclusive the fact that the wife 
was not rcc(‘ivirig any pai*t of her liusband’s earn- 
ings at his death ; &, instead of sending the case 
back, the ct. held that, as a matter of legal inference 
upon the facts in evidence, t.here was total de- 
IJcndency both in the case of the widow & of 
t he posthumous (fidld. — W iixiamh v. Ocean” (k»Ai 
I ’ ^ 1^^* J- K. B. 1073 ; 

: A*- •'■>^4 ; 51 Sol. Jo. 551 ; 

Dbtd. New Monekloti <-’olUorio» c. 
rOu'MovJi ReM. Toolo r. Islo of Erin 

soi.Vrt rJ tJ. 110. .Is to (2) Apld. 

r. Orreil Colliery Co., 1 1 000] 1 K. Jj. 178. 

application by wife.] — 

Colli EKIE.S, Jjtd. t\ Keeling, 

-N(». 21 d 3, nosh 

2136. 


A n~iV’ 1 _rT7. — r sum.]-— 

‘ collier deserted his wife, & made no provision for 

nor, So that she had to go to the workhouse. Seven 
p^ars afterwards he was killed at a colliery. He 
laa only made her two payments during the whole 
■line, totalling 9s. Od. The county ct. judge 
oimcl the widow Avas not a dependant : — If c/d : 
there was (widence to support the finding. — 
n Main Collieiiies (1912), 5 

w. V. V. 340, C. A. 

2137. Wife supporting herself.] — 

► everal yeai's before a workman’s death Ids wife 
oluntarily left him, & pei*sistently decUnod to 
letum. i£er daughter, aged sixteen at the time 
of thii death, went with the mother. The mother 
Was supported from property of her own, & the 


daughter was supported for a time to some extent 
from her own earnings, & otherwise by her mother. 
The workman did not contribute. The county 
ct. judge found that neither wife nor daughter 
was dependent on the workman at the timti of the 
<ieath : — Held : there was evidence to suppoii the 
finding. — P olled v. Great Northern By. Co. 
(No. 2) (1012), 1 L. J. C. C. 70 ; 5 1}. W. C. 0. 
020, C. A. , 

2138. Whole or partial dependency— Independent 
income or earnings of wife.] — A widow & children 
of deceased workman are none the less “ de- 
pendants wholly depimdent upon his earnings ” 
within the meaning of Schedule I., para. 1 (a) (i), 
of the Workmen’s Compensation Act, 1897 
(c. 37), because the workman has been enabled, 
by the rociupt of moneys ft*om his wag(^-eaming 
sons or of moneys (.oniiiig to him from other 
channels, 1.(> augment the fund out of wliich he 
hiis maintained his household. If, hoAvevor, a 
workman’s wife has, at tlie time of his death, 
independent means of support of any kind, which 
arti not derived through him & which lie could not 
have appropriated without her consent, such as 
private income or earnings of her own, the case is 
one of iiartial doiiendeiice on Iwii* husband’s 
earnings. — S enior v, Fountains & Burnley, 
Ltd., [19071 2 K. B. 503; 7fi L. J. K. IL 928 ; 
97 L. T. 502 ; 23 T. L. B. 031 ; 51 Sol. Jo. 590 ; 
9 W. C. C. 110,0. A. 

AntiotaJliom : -Apld. McLoan v. Mobs Hay Iron & ytool (Jo., 

IIDO'JJ 2 K. H. 521. Overd. HoUi^tboii v. West Slatiloy 

Goiliory, ni)U>] A. C. 220. Consd. Hoarcc r. «oiiUiuru Uy. 

(102.')), 05 L. J. K. B. (111. 

2139. Sufficient for own maintenance 

— ^No earnings at time of accident.] — ^A husband & 
wife were living together & the husband earned 
very little, not sufficient to suppoi*t them both. 
Some time iireviously to her Imsband’s death the 
Avif(5 had earned good wages, enough to keep her- 
self, but at the time of tlie accident slie was 
earning notliing. The county ct. judge found 
that the wife was not dependent : — Held : there 
being some i^vidcniJo of partial doixmdency & no 
evidence to the contrary the case must be i*(*mitted 
for re-h(;armg. — S mith i?. C)oi»e (1913), 0 B. W. (\ C. 
5m), C. A. 

2140. Workmen’s Income supplemented — 

By sources other than own savings --Earnings of 
other members of family.] — Senior v. Fountains 
& Burnley, IjTD., No. 2138, ante, 

2141. .] — McLe.an v. Moss 

Bay Hematite &> Steel Co., Ltd., No. 21(52, pod, 

2142. .] — Hodgson v. 

West Stanley (Colliery, No. 21(51, pod, 

2143. Refu^ of husband to support wife — 

Probability of enforcement of obligation.] — Appet. 
who was married in 1881, left her husband in 1888 
on account of liis cruelty, & had never since lived 
with him. Thine was no agreement for separation ; 
appet. never made any application for maintenance 
against her husband, wlio never in fact jiaid appet. 
anything for lier own or her children’s support-, 
& she supported herself by her own exertions. In 
1910 the husband met with a fatal accident while 
employed at resps.’ collieries. In a claim by 
appet. for compensation under Workmen’s Com- 
pensation Act, 190(5 (c. 58), in respect of her hus- 
band’s death : --Held : appet. was not dependent 
upon hep husband & the county ct. judge was 


ihl!’ dopeudeut c 

j)7>? husband, & wa 

csompensation undt 
® Componflation Act, 189; 

Whitbfiel] 
Seas.) 822 ; 4 

fcH.. L. 11. 631 ; 12 S. L. T. 131. — SCO! 


2133 iv. .] — Lindsay 

V. M'Glahhan & 80 ''. Ltd., [1908] 8. C. 
7G2.-SCOT. 

2136 i. Except 

negligible sum,} — Cunningham p. 
M‘Gukoou & Co. (1901). 3 F. (Ct. ol 


Sesa.) 775 ; 38 Sc. L. U. 571; 9 
8. L. T. 30.-H5COT. 

t. .] — Batjid tfc Co., 

Ltd. V. Bibsktan (1906), 8 F. (Ct. of 
Sesa.) 438 ; 43 Sc. L. R. 300 ; 13 
S. L. T. 812.— SCOT. 
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Sect, 2 . — Persona entitled to compenaation : Suh-acct, 
2, C. (c) i., ii, <fc iii,] ^ 

wrong in making an award of compensation in her 
favour. There is no presumption of law that a 
wife is dependent upon her husband’s earnings 
merely because of his legal obligation to maintain 
her, but the existence of this obligation, the 
probability that it will be discharged, eitlier 
voluntarily or under compulsion, & the probability 
that the wife will ever enforce her right if the 
obligation be not discharged voluntarily, are all 
matters proper to be considered by the arbitrator 
in determining the question of fact whether or not 
the wife, at the time of her husband’s injury, 
looked to his eainings for her maintenance & 
suppoi-t in whole or in pai*t. — New Monckton 
COLLIEUIEH, Ltd. V. KEEhiNO, [lull] A. C, 0d8 ; 

80 L. .1. K. B. 1205 ; 105 L. T. 887 ; 27 T. L. B. 
551 ; 55 Hoi. Jo. 087 ; 4 B. W. C. C. 882, II. L. ; 
rtrsy. H. C, sub nom. Keeling v. New Moncjkton 
(.’oLJ.iEitiEH, Ltd., I lull] 1 K. B. 250, C. A. 
AniutkUUms FoUd. Dobbles v. Effypt & Lovunt S.S. Co. 

(11)12), 6 11. W. C. C. 348 ; Loo v. Bcfcwits (Owiior), [1»12J 
1 K. 11. S3 : I'ollod V. G. N. lly. (No. 2) (1{)12). 5 11. W. C. C. 
<120. Distd. Ib)UH V. Niddrio & Uonhiir Ooul Co., [10131 
A. (!. 531. Reid, hrlffffri r. Mltcholl (1011), 4 P. W. C. C. 
400 ; Lloyd v. i’owoll Dull'rj’’n SUmuii Coal Co., [1914] 
A. C. 733 ; MoaliToiiiory v. DIowh, [191UJ 1 K. 11. 899 ; 
KroHcr v, FaiHlold 8hii)bui]din{? & EuKiiieoring Co. (1918), 
12 11. W. C C. 447 ; Siniiortons v. Addio ((!olli('rii‘s), 
lAd. (1920), 13 II. W. C. C. 500 ; Doarlo v. Harr & Tlioni- 
ton (1925), 18 11. W. C. C. 693. 

ii. Child. 

See Workmen’s C’ornpensation Act, lU2-« (c. 84), 

s. 4. 

Illegitimate children.] -See Sub-sect. 2, A„ ante. 

2144. Legal presumption of dependency — Infant 
children.] — L ee v. Bessie (Oavneu), No. 214(5, 

2145. Dependency not established — No contribu- 
tion from father — Child supported by own earnings 
& by mother.] — I’olled v. Cheat Nortiiekn By. 
Co. (No. 2), No. 2187, ante. 

2146. .] — The widow of a workman 

applied on behalf of her two infant children for 
compensation under Workmen’s (Vmipensation 
Act, lUOli (c. 58), in respect of his death in lUUU by 
an accident arising out of in the o.oui'se of his 
employment. Ap])ct. had been des(M(.<'d by her 
husband in 1U08 liad gone to live with anotlier 
man, taking her cliildrcui witli her. iiiere w as no 
evidence that deceased had ever supported the 
children. The county vX>. judge found that the 
children w<^re dependants Ac awarded them com- 
pensation. An ap])eal by the eini)lo> ei- w as allowed 
on the ground tliat dependency was now a question 
of fact, & that thej*e w'as no evidence to support 
the decision of tiie county ct. judge. 

The rule that thei'e is no legal presumption of 
depend e*ney applies to the case of infant children. 
—Lee V. Bessie (Owner), [1U12J 1 K. B. 88; 

81 L. J. K. B. 114 ; 105 L. T. 05U ; 5 B. W. C. C. 
55 ; 12 Asp. M. L. C. 8U, C. A. 

.l/j./w>bt/wm;--ReM. Polts r. Niddrle & Bciiliar Coal Co., 

2147. AppUcant married & living with 

husband— Father a lodger.]— Appet., a married 
woman living with her husband & live children, 


claimed to bo partially dependent upon her father 
who was killed by an accident arising out of & 
in the course of his employment by resp. For live 
years before his death deceased had lodged witli 
appet. & lier Jiusband, paying 18/). a week towards 
the household expenses, rendering certain services, 
& making occasional presents to his daughter. 
Her liiishand earned £2 U/#. a week, out of wdiich he 
allow’cd her 23s. for the housekeeping of the family, 
she being under tiie mistaken idea that his wages 
w^erc only 8U«. a week. 'Fhe household expenses 
amoiint(‘d to 80#. a week. In an arbitration 
under Workmen’s (■ompensation Act, 1000 (c. 58), 
the county ct. judge estimated that tlie l-otal 
jirofit derived from the excess of tlic fatlier’s pay- 
ments, services, Ac gifts was about 8#. a week ; 
but ho found as a fact that ai)pct. was not a 
dc])endant : — JJe/d : his award was right. 8’ho 
husband provided the home & tlie whole means of 
living ; if there was any arising f)*om 

deceased’s payments it belonged to the liusbaiid 
& if there was any deiiendency it was that of tJui 
husband, who could not claim as a dtipendant 
under the Act. — Montgomery v. Blows, [10101 
1 1C. B. 800 ; 85 L. J. K. B. 704 ; 1 14 L. T. 807 ; 
82 T. L. B. 887 ; 00 Hoi. Jo. 427 ; 0 B. W. (\ C. 
847, C. A. 

A?um/(Uioji .’—Distd. SJiiilli V. 8.S. GAVCii(liiloiifi:h (1919), 

122 L. T. 228. 

2148. Whole or partial dependency — Profit on 
payment by lodger.] — Appet. who w^as thirty-nims 
years of age, was the only daughtej* of dc^ccastjd, Ac 
lived witli Jicr fathej* who was very old Ac w Jio v\as 
the tenant of the house Ac owned the furniture in 
it. He earned ISs. per week whicJ) lie gave to 
apjict. ’The vvnt Ac rates of the liouse came to 
about 3s. iid. per w^eek. Ajiiict. said in evidence, 
“ I liad a lodger. He paid 10.s, for board Ac 
lodgings. I kei.)t the Jiousc. We had not lodgers 
often. He liad been with me over a year. Out 
of the 10.s\ 4s. or 5#., not more, was jirolit. After 
father’s death he stayed on. I have kept on the 
house since with tlie lodger ” : — Held : appet. 
was wholly dependent upon the earnings of 
deceased. — Marsh v. Boj>en (1005), 7 W. C. 0. 
110, O. A. 

2149. Parent’s means supplemented — By 

sources other than own earnings — Earnings of 
other members ol family.] — Henior v. Fountains 
Ac Burni.ey, Ltd., No. 2188, ayilc. 

2150. .] — Hodgson r. 

West Htanley Colj.ikry, No. 2101, post. 

2151. Desertion by father — Decree for 

alimony.] — In Mar. 1007, a workman desci-ted Jiis 
wife Ac children. Up to 1000 he occasionally made 
small paymimts to his wife Ac two younger cliildren, 
amounting in all to £2, wliicli was applied towards 
the support of the himily. The i)aymcnts thou 
ceased, Ac in Hept. 1009, tlie wife obtained a decree 
against him for aliment of the two younger children 
who were in iiupillority Ac recovered 17#. from his 
employers by arrestment used on the decree. 
The workman then disapiieared to avoid further 
diligence Ac was not traced until liis death in Ajii^ 
1011, by accident arising out of Ac in the course of 
his employment. The wages due to him on his 


PART XIV. SECT. 2, SUB-SECT. 2.- 
C. (o) ii, 

2149 1. Wtiole or partial ilrpend^ticu- 
Parenta vn^nie mipplcuuirUcd—l 
wurcea other than own. eaniinga—Kari 
inga of other members of faviily.X- 
SINNKRTOXS V. ADDIE (RoBKU'iV 
Hons, Ltd., [1920J H. c. 060 ; ( 
So. L. K. 585 ; [1920J 2 S. L T 15‘ 
13 B. W. G. a .509.— SCOT. 

2149 ii. , 


Dearie v. Harr & Thornton, Ltd., 
1 1925 J S. a 591.— SCOT. 

a. Vesertion by father .] — 

Young v. Niddrie & Bkntiau Goal 
Go., Ltd.. (1912J 8. G. 614; 49 Sc. 
L. H. 518 ; [1912] 1 8. L. T. 274.— 
SCOT. 

b. - — Child working for father.] - 
A workman’s daughter, who had iirc- 
viously boon oarnlug wagos, rouiauicd 


at home after lier mother’s death, 
to keep her father’s house, getting 
from him board, lodging, & clothing, 
but no wages. The workman was 
killed by accident in Uie course of his 
employment : — Held : the daughter 
was a dependant of the workman in 
the sense of the Workmen’s Compensa- 
tion Act, 1897. — Motes v. Dixon 
(1905), 7 F. (Ct. of Sess.) 380.— SCOT. 

0 . Meaning of “ children.**] — 
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death were paid to his wife. From the date of Ids 
desertion the wife & family were supported almost 
entirely fixiin the earnings of the two elder children. 
These contributions were not made ex pietatc 
& could have been recovered under the decree for 
aliment. The widow claimed compensation under 
Workmen’s Compensation Act, 1900 (c. .58), on 
behalf of her two pupil children : — Held : there 
was evidence upon which the arbitriitor could find 
that these childrtm were wholly dependent on the 
earnings of their father. — 1*otts v, Niddiue & 
Beniiar Coal Co., Ltd., [lOl.SJ A. C. .581 ; 82 
L. .T. P. C. 147 ; 100 L. T. .508 ; 29 T. L. li. 020 ; 
mb nom. Young v. Niddiue & Benhaii Coal Co., 
Ltd., 57 Sol. Jo. 085 ; 0 B. W. C. C. 774, H. L. 

Annotation : — Refd. Lloyd v. I’owOll DulTryn 8tcuia Coal 

Co.. 115)11] A. C. 733. 

2152. Illegitimate child — Posthumous — 

Date of mother’s marriage fixed.] — A posthumous 
illegitimate cldld of a woikman killed by accident 
claimed compensfition as a dependant. ^I’he work- 
man had been tmgaged to the irioilicr for two years, 

at the time of Ids death had publicly announced 
his intention of marrying her, made all armnge- 
mints & lixed the date of tlie ceremony. Four 
days before this date he was killed. The county 
ct. judge found that the child was a partial de- 
pendant only : — Held : he liad ndsdirei^tcd him- 
self, & upon the evidence before him the child 
was wholly di^pendent. — Karris v. Powell 
Duffryn Steam Coal Co., Ltd. (1915), 9 B. W. 
C. C. 98, C. A. 

2153. Extraneous allowance received 

by mother in respect of legitimate children.] — 

'tAYLOB V, Powell Duffryn Steam (’oal Co., 
Ltd., No. 2084, ante, 

iii. Parent, 

Sec Worknum’s Compensation Act, 1925 (c. 81), 

s. 4. 

2154. Partial dependency — Contribution by child 
to general family wages — Contribution spent in 
maintenance of family.] — Main Colliery Co. v. 
Davie.s, No. 2115, ante, 

2155. .] — Aiipct. was a boatman. 

lie had a son fifteen years of age who helped him 
with the boats, eiu’ning wages which the father 
computed to be more than £2 jxt week. Ai>pct. 
did not actually pay his son any wages while h(i 
was working with him. But he made an estimate 
of what the son was entitled to receive, deducted 
therefrom £2, Hl gave the remainder to the son by 
way of pocket money. 

Appet. who was living apart from his wife had 
also a daughter six & a half years of age. He was 
tenant of a house of which he paid the rent. He 
employed a married woman who had two infant 
children as his housekeeper. He arranged to 
pay her £5 a week towards the housekeeping, she? 
bearing the rest of the expense thereof out of the 
Bcjiaration allowance which she was receiving 
owing to lier husband being a prisoner in Ger- 
many, The £2 per week to which appet. reckoned 
that the son was entitled went in support of tJic 
joint household, including tliat son appet. & 
his other child, as well as the three other occupants 
of the house. The son subsequently left appet.’s 
employment & entered that of resps., who were 


shipowners. Wliile working as a st^aman on boai'd 
one of their steamships he met witli Ins death as 
the result of an “ .accident arising out of & in the 
course of ” Ids cmxiloyment, witiiiu the meaning 
of Workmen’s Compensation Act, 1909 (c. 58), 
s. 1. His wages on the ship had amounted to £8 
per wt'c'k. 5’liercupon a claim w.as made by appet. 
against resps. for comiicnsation to liim as a 
partial dependant upon tiie earnings of his sou, 
which was followed in due course by a request for 
arbn. under th(i Act. 

It was thicided by the county ct. judge that 
appet. was entitled to £l per wi‘ek for throe years, 
being the amount of the loss which ho had sus- 
tainerl tlirough the death of his son, inasmuch as 
the maintenance of the son did not .amount to na 
much as £2 pei* week, ifc the balance went towards 
the support, of appet. & his othcM- child : — Held : 
there was a j‘(‘asonable expectation of payment s 
iMpii valent t.o £2 per week being continued by tlio 
son if lie had lived, either while he was at sea or 
when h(‘. rot iirnc'd to Ids father’s employment ; 
appet. had therefore been deprived of wJiat 
remained afUa* the money was expended for the 
maintenance of t he son in tJie joint household, Ai 
to that extent he was a dcpiaidant upon ihci 
earnings of the son ; & accordingly he*, was entitled 
to reccivt^ the compensation which had been 
awarded to him. — Smith v. Gwendalough 
(Owners) (1919), 122 L. T. 228 ; 12 B. W. C. C. 
880, (]. A. 

2156 . — Father able to maintain 

family out of own earnings.] — I’eakce v. Southern 
Ky. Co., JVo. 2111, ante, 

2157. Cessation of contribution prior 

to death.] — A father claimed compensation as a 
dependant of Ids son, wJio had paid coiisidiii'able 
sums to tlic family fund while employed as a lislier- 
man in 1900, 1907 1908 ; llic last payment was 

made c.arly in 1909. In the suiumer td that year 
he triade two voyages of a month, receiving £2 

a month wages his keep, Jlo did not send any 
part of the £2 5.v. home to his fathiM*, & on the last 
of these voyages he was drowned : -Held : there 
was evidence to justify tJie judg(‘ in finding that 
the father was a pai'ti.al dependant. — Kohertson 
V, Hai.l Brothers S.S. Co. (1910), 8 B. \V. C. C. 
868, C. A. 

2158 . ,] — A iiiarini; engineer wlio 

lived at home with his mother when not at sea, & 
contributed regularly to her BU]jport, was employed 
to take a tug out to the Mediterranean. He gavt^ 
his mother £7 before he left, & while on the voyage 
wrote to his sister, saying that if he could find 
work to do, he might stay in C-n/te. He sent nci 
more money but was drowned on the, voyage out. 
Two years later, on luiaring for the first time 
of his death, his motlier claimed compensation. 
The county ct. judgt; Ijeld tliore was no d( pendency 
proved : there was ample evidence to 

prove paiBal dependency, ^ no i^vidence that that 
dependency had ceas(*d. — Nash v, MuAlpjne 
(Sir Bouert) & Sons, Li d. (1925), 188 Jj. T. 017 ; 
JS B. W. C. 208, (!. A. 

2159. Equivalent to cost of own main- 

tenance— -Voluntary services by child to parent.]— 
Tamworth Colliery Co., 1/rD. v, Halj., No. 
3350, 'post. 


Held : tho words child ** & ** chll- 
ui*on *’ as used in Workmen’s Coinpcn- 
sation Act, 1923, s. 2, are not limited 
to the immediate descendants of the 
workman, but include suoli of his 
dependants as are In fact under fllteon 
years of ae:e. — C ampbell v, Portland 
Colliery Co., Ltd., [1926] S. C. 612. 
—SCOT. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (c) iii. 

2154 i. Partial d4L^pcndenc}t — Cunlrihu- 
tion by child to general family tuofftH — 
Contribution spent in mainterumce of 
f amity. Y— Tho father of a boy whose 
wages wore haudod each week to Ids 
mother & used in keeping the family, 


held to bo a doiicndant within Work- 
men’s (’ornpensatiou Act. — ^Miux t». 
Surkwood Storks, Ltd., 119181 1 
W. W. R. 889 ; 11 Sosk. L. R. 119.— 

CAN. 

216411, .1 — Ashcroft 

17 . Cable & Co. (No. 2) (1904), 23 
N. Z. L. R. 625.— N.Z. 
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Master and Servant. 


Sect, 2 . — Persons entitled to compe^isaiion : Suh-sect 
2,C. {c)iii.&iv.,d:D. Sert. 3 : Suh-sect. A.] 


2160. Parent Inmate of workhouse — ^No 

contrlhutlon to maintenance.] — A pauper inmate 
of a worUiouse, towards whose inaintonance no 
contribution is in fact made by his son, is not as a 
matter of law in part dependent on the son’s 
earnings within the meaning of Workmen’s 
Compensation Act, 1837 (c. 37), s. 7 (2), notwith- 
standing the son’s indirect obligation under the 
poor law to coni ribiite to his father’s maintenance. 
— Rees v. Peniukyber Navigation Colliery Co., 
[1903] 1 K. 13. 259 ; 72 L. J. K. R. 85 ; 87 L. T. 
001 ; 07 J. P. 231 ; 51 W. R.. 217 ; 19 T. L. R. 
113 ; I L. C. R. 173 ; 5 W. C. C, 117, i\ A. 
^Inruitatitnia .•—Disid. Coiilfliurd v. Coiiwtt Iron (?o., I1JI051 

2 K. B. SOU. Refd. r. Ocooii Coal ('o. (1007), 

07 L. T. l.'iO ; llotlKHnii r. W'c.st tStaiilry Colliery (*o. 
(1910), 102 L. T. 194. 

2161. Of mother on children — In addition to 

dependency on husband.]— (1) A father <fc his two 
sons, workmen in the. same employment, were 
killed by ontJ & the same accident . ^I’he earnings 
of all thi*ee formed a common fund out of which 
the whole family wfis maintained. TIm^ mother 
& Jier surviving children, none of whom earned 
wages, wt‘re as a niattt*r of fact dependent ui>oii 
t he (‘arnings of each & all of the three deceased : — 
Held : the mother ^ her surviving children were 
entitled to compensation in rc‘.«pcct to each of tin* 
three deaths under the Workmen’s CV)mpensation 
Act, 190(1 (c. 58). 

Senior v. Fonntains, No. 2138, ante, o\ rd. 

(2) Th(*re is no wairant in the Workmeii’s Com- 
pen.sation Act. 1900 (e. 58), for refusing tJie maxi- 
mum amount of conipensation in cases of partial 
dependency.-^ Hodgson v. West Stanley Col- 
liery, [1910] A. C. 229 ; 79 L. J. K. R. 350 ; 102 
J.. T. lUl ; 20 T. L. R. 33.3 ; 51 Sol. Jo. 103 ; 3 
R. W. C. C. 200 ; 74 J. J*. Jo. 12d, 11. L. 

^iumtaiUnis :■ — Antn (l)Folld. JMcLuin r. AIohh Bay lUir.atito 
^ Stool Co. (1910), 51 Sol. Jo. 411. Consd. Bi-to r. 
Alilchell (1911), 4 B. \V. C. C. 400 ; Now Moucktoii Col- 
I orioH V. KwJiiiK, 11911] A. i\ 64 S. Apld. Peumu r. 
Southorn By. (1925). 95 L. .). K. B. (Ml. Refd. Hall r. 
luniworlli (’olliery Co., 1191 IJ 1 K. B. 911 ; JMontgoniiry 
r. BImw, 119J(iJ 1 K. B. 899 ; Sholdoii v. Bultorloy Co., 

I . > SiniiortoiiH v. Addio (Collieries). 

Lid. (1920), 19 B. W. ( (\ 500 ; i)enrje r. Barr & Tlioni- 

IVi”. 32) Refd. r. 

IMiddric K Benhar Coal Co., I1919J A. C. 591. 

2162. -- — — I — -- - — ,] — iM. bad married a 
woman with an illegithnati^ son, of wliom he Avas 
not the i)ut.ntive father. 'J’lie tliree li\ ed togetlicr, 
the son paying his wages t(j his motJi(*r, who put 
them into the coiiiiiion fund out of wliieh the w hole 
family w'as maintained. Th<* son w’as killed by 
a-ccident, it M. A', his w'ifo claimed compensation as 
“ dependants //f/d ; as dependency was a 
i|U(^stioii of fact in each case, resps., by failing to 
appear on the appeal, admitted tlial. on the facts 
in this case t-he moth(»r iviis dependent in part on 
iier son’s (‘arnings, she w'as entitled to compensa- 
tion .—-]M cl jEAN V. Moss Bay Hematite fc Steel 
!•■>)• *^>4 «ol. Jo. 441; 3 
B. W. (’. C. 492, 11. H. ; mw/., [1999] 2 K. B. 521, 

(1910. A. C^2J^ ]^fd. Toolo r. Islo of 

„ r-r on chUdrin-’in 

mdiiuin to dmii4lency on hv^hand.] — 

Kll^AUIFF V. AhHOCIATKI) GOUJ IdiNKS 

Co.^(189»)/l 

874‘37aL"TUi^6oT?““-''- “• 
tit7Tri.ir7ifc5s^“”- 

•• Of father on cAOd.]— - 


Erin (Owiiors) (1909), 3 B. W. C. C. 110 ; New Monokton 

Colllericw r. Kceliiifir, flOll J A. C. 648 ; Scott t. L. & N. B. 

By., [1926] 2 K. B. 204. 

2163. In respect of each member deceased — 

Several members killed by same accident.] — 

Hodgson v. West Stanley" Colliery, No. 2101, 
ante, 

2164. Award not expressly based thereon — 

Presumption of such basis.] — A widow was solely 
dependent for the upkeep of herself & two 
daughters on the money derived from her tliree 
chiklren. Bach daughter brought 0«. a week, & 
lived with their mother. The son lived apart, & 
brouglit 10s. a week. The son was killed by acci- 
dimt, & his mother claimed as dependant. There 
w"as no direct evidence of total dependency on the 
son’s earnings, & the county ct. judge, without 
actually linding partial dependency, stated that 
the only question for him to decide was as to the 
amount of compensation to be paid, & he awarded 
1^90 : — Held : tlie case w^a^ clearly dealt with on 
the basis of partial deiiendency, tSc there w’as no 
misdirecition. — Ford i\ Oakdale Colliery Co., 
Ltd. (1915), 8 B. W. C. V, 127, V, A. 

2165. Contribution by two children— 

Equivalent sum secured to parent on cessation by 
one child — Death of other child.] — A w'oman lived 
at home witii h(‘r two sons who paid for thii up- 
keep & maintenance of the liomtL One of the sons 
married & l(‘ft his moth(ir. In his place canu* two 
lodgers on teimis that thciy contributed to the cost 
of coal used in the house, I’eiit, & so forth, much 
as the son had done before lie mai'Hcd. A few days 
latter the oth(;r son w'as kil led. The mother claimed 
compensation as a depc^ndant, Th(j county ct. 
judge found [rartial deirendency only, & awarded 
compensation on that basis. The mother appealed 
on the ground that she w\is wdiolly dependent : — 
Held : the ({uestioii w'as one entirely of fact, & 
there w as c; violence to support the county ct. judge's 
linding.- Brook v. Lodge (Henry), Ltd. (1917), 
19 B. W. V,i\ 574, (’. A. 

iv. Other Ilclationships, 

Sec \\ orkiiien’s Compensation Act, 1925 (c. 84), 

s. J. 

2166. Sister — Married & living with husband — 
Brother lodging with applicant— Payments in excess 
of cost of lodging.] — Appet. who lived witli her 
liusbaiKl in his house claimed compensation as 
b(.‘iiig a partial dependant of Iror brother, a sea- 
man w’ho, when at home, boarded & lodged with 
apjict., his sisler. He paid Ikm* sums of money in 
excess of the amount iLMjuircd for his boai'd & 
lodging, as ho intended that appet, should spend 
ih(‘ Burjdus as she wished : — Held ; appet. could 
not be partially dependent on the bi*othcr as she 
Avas Avl lolly dependent on her husband with whom 
sJie liv(;d. — T oole v. Isle oe Krin (Owners) 
(1909),3B. W. C. C. 110, C. A. 

2167. — — Under fifteen.] — Under Workmen’s 
C-ompensatioii Act, 1923 (c, 42), s. 2 (now contained 
in Workmen’s Compensation Act, 1925 (c. 84), 

8), Avlicre a workman at his death leaves a widow • 
or other member of his family, not being a child 
under the age of fifteen, wholly or partially 


Auuol & Co., Ltd. r. Kklly (1005), 
7 V, (CJt. of SewB.) !)0B ; 42 Sc. L. R. 
695 ; 19 S. L. T. 261.— SCOT. 

7’ofoi dcpmdenci/ — Of mother — 
At other in jtriaon.] — ADDiF. & Sons 
(’(jlueries. Ltd. v, Tiiainer (1004), 
7 F. (Ct. of Sess.) 115 : 42 Sc. L. U. 
b5 ; 12 S. L. T. 460.— SCOT. 

8- .] — Rintoul V. Dal* 

— SCOT^*' C'O., Ltd., [1908] S. C. 1025. 

h. 


Occasional sums remitted to 


Varksickd. British Colum- 
bia Copper Co., Ltd. (1000), 12 
B. C. K. 286.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2. — 
C. ( 0 ) iv. 

k. Sister.] — Duffy v. Morgans 
(1907), 9 W. A. L. R. 203.— AUS. 

l. IIiLsband .] — Tho value of aor- 
viccs rendered by a wife in the itiana^- 
Dieut of her husband’s house is toiM 
reckoned in dotemiining the extent 
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dependent upon liis earnings, & in addition leaves 
one or more children under the age of fifteen so 
dependent, then an extra sum calculated in 
accordance with the sect, is to be added to the 
compensation payable as an allowance for the 
cliildrcn : — Held : the words “ child *’ & “ chil- 
dren ’* are to be construed in boili parts of the 
sect, in the same sense, & are not to be confined to 
the workman’s own lineal descendants, but include 
any young persons under the age of fifteen who arc 
within the definition of “ depemdanis ” & “ mem- 
ber of a family ” in sect. 13 of the principal Act ; 
thcirefore, the workman’s two sisters, children 
under the age of fifteen, being partially dependent 
upon his earnings, & members of his family were 
entithid to the extra allowance jirovided by ihe 
section. — P aulknkr v, Sutton (Owners), [1027J 
1 K. B. 207 ; svb nom, Faulknku v. Overton S.S. 
Oo., 9« L. .T. K. B. 123; ].. T. 75(5, 0. A. 

IJ, Davolulion of Hi a hi. 

Sec 1925 Act (c. 84), s. 2, Sched. TI (2). 

2168. On death of dependant — To personal repre- 
sentative— Death before award.] — Wheue tlui sole 
dependant of deceased workman, wliose death 
was caused by an accident arising out of Sc in the 
course of his (iuii^loymenf., made a (;laim against his 
(unployers for comj)ensation under Work mem’s 
Compensatiem Act, 1897 (c. 37), but died before 
any award was made in respect of that claim - 
Held: the right to compensation survived, & 
passed to the legal personal representative of 
deceased dcir>endant. — D arlincjton r. llosooE 
Sc Sons, [19071 1 K. B. 219 ; 7(5 L. ,T. K. B. 371 ; 
9(5 L. T. 179 ; 23 T. T.. it. 1(57 ; 51 Sol. Jo. 130 ; 
9 W. r. (M,(\ A. 

Aujudations : — Apprvd. United UelUorlo.*! r. SiiiifiHon, IKKIU] 

A. C. 383. Raid. 'J’otnaliii v. PearHoii, [lOOOJ 2 K. H. (Jl. 

2169. Death before claim.] — The 

right of a dej)cndant of a deceased workman f.o 
make a claim Sc take? i)rocccdings under Workmen’s 
Compensation Act, 190(5 (c. 58), £>fi.s,s(‘s to the exor. 
of tlie sole dc'ijondant who has died withoui* 
Jiaving made a claim. 

Th(i maxim Actio permnalis inorUur cum persona 
is not applicable to cases under the Workmen’s 
( ’ompensation Act, 1900 (c. 58). 

A workman in tlu^ employment of applts., a 
colliery co., was knocked down by a waggon while 
in the course of liis employment on .July 9, 1907. 
lie died of his injuries on July 14. Jlis mother, 
alleged io have been deiiend(;nt. upon fiirn, died on 
(^ct. 1(5, 1007, without making any clfxim ui)on 
applts. 'J’hc extrix. madti a claim* on Dec. 10, 
1907, under the Workmen’s Compensation Act, 
1900 (c. 58), as representative of the mother 
Held: the claim must b(j admitted in law. — 
United Collieries, I/rn. v, Simpson, [1909] A. C. 
383; 78 L. J. 1>. C. 129; 25 T. D. Jl. (578 ; 53 
Sol. Jo. (530 ; sub nom. United Collieries, Ltd. v, 
Hendry, 101 L. T. 129 ; 2 B. W. C. C. .308, II. L. 
Annotations : — Apld. KrziiH V. Crow’s Nest Pass Coal Co., 

[1912] A. C. 590. Consd. Dafl v. Midland Colliery Owiicns’ 


Mutual Indomnlty Co. (1913), 82 L. .T. K. R. 1340 ; Qrimo 
V, Pletohor, (19161 1 K. B. 734 ; Phillips v. Kershaw. 
Leeso, [1920] 3 K. B. 297. 

2170. Death after award.] — Iyt.y v. 

Ivey, No. 3083, post. 


Sect. 3.— PERSONS NOT ENTITLED TO 
COMPENSATION. 

Sub-sect. 1. — Employment Other than Manual 
Labour where Remuneration Exceeds 

i:350 PER ANNUM. 

A, Employment Other than Manual Labour, 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 3 (2). 

2171. Whether labour manual or otherwise — 
Principal work to be considered — ^Employment in- 
cluding manual work — Expert chemist In dye works. | 

— ^A man, who had taken a degree in science, 
entered the employnnmt of a dyti Sc chomi(;al 
manufacturing co., under a written agi*eoment for 
five years’ service, Sc upon terms with regard to 
salary, commission on profits of inventions or 
improvements in manufactuie discovc*red by 
him, restrictions as to om])loyment after tlie 
termination of Jiis (engagement. Sc disclosure of 
matters relating to the businf'ss of tlie co. Sc his 
own researches, af)plicable to tmiployment as a 
skilled oxpfirt in the business of his employers. 
His employment involved mamial labour on his 
pari-. In the course of his employnumt Iks met 
with an accident which caus(*(l his death. On 
an application under Workmen’s Conii>ensation Act, 
1897 (c. 37), an award of compemsai ion was made 
by a county ct. judge, on tlie ground that the* fact 
that the man did manual labour brought the casi) 
wiihin the Act. On appeal : — Held : tlu^ govern- 
ing facixjT* in dt.‘termining wlietlu'T tht* man was a 
workman within the miianing of Workrnem’s 
Compensation Act, 1897 (e. 37), was tlie rpusstion 
what he w;is employed to do. Sc the judge mis- 
directed himself by not; taking into consiiii^ration 
the terms of the employment as disclosed in the 
agreement. Sc in treating the perforrnanct^ of 
manual hihour in tlie dischaige of his duties as 
conclusive th.at the man was a workman within the 
Act. — Baonall V, Levin.stkin, Ltd., [19071 1 
K. B. .531 ; 7(5 L. J. K. B. 231 ; 9(5 L. T. 184 ; 
23 T. L. It. 1(55 ; 51 Sol. Jo. 145 ; 9 W. C. 100, 
C, A. 

AmiotalioiiH : — Consd. .Tikiucs r. Steam Tin? Alexamlria 
(192()), 13 B. W. U. C. 2(51. Reid. Riwlibrook r. (jrliiisby 
1‘alace Theatrcj Co. (1908), 100 L. T. 253; SimiiioiiH r, 
Death Laundry Co., 11910] 1 K. B. 54.3. 

2172. Tug master.] — In con- 

sidering whetlier an enijiloyee is “ employed other- 
wise than by way of manual labour ” within 
iVorkmem’s Compensation Act, 190(5 (c. 58), s. 13, 
th(i t(‘st is, what is the substantial nature of the 
employment regarded as a whole. If it be manual 
lalKiur, th(i fact that the employment involves 


to which the husband was dependent 
upon his wife’s earnings under Work- 
men’s Compensation Act, ]9()G. — 
Bixon V . Fkuguson (1924), 58 I. L. T. 
129. — IR. 

m. IhandddldA — MiTcnRU. v. 
SeoTTisn Iron & Stkel Co., Ltd. 
(1920), 13 B. W. C. C. 415.—SCOT. 

PART XIV. SECT. 2, SUB-SECT. 2.-~D. 

2169 i. On death of dependant — 3'o 
personal representative — Death before 
^im,] — Re O’Donovan & Camrron, 
Swann & Co., [1901] 2 T. R. 633.— 


2169 ii. . J — Bodkll v. 

CAni.R, [1921] N. Z. L. U. 211. — ^N.Z. 

PART XIV. SECT. 3, SUB-SECT. 1 . A. 

n. Whether labour manual or 
otherwise — Principal work to be con- 
sidereA — ICmploymenl includinu manual 
work.] — Buiwdank Stbvkdoki.nu & 
WooiJiUMPiNo Co., Ltd. v. McDonald, 
[1913] 8. ii. Q. 203.— AUS. 

o. ^.1 — ^In deciding 

whether or not an oniploycje was en- 
gaged in manual labour within the 
deilnitlon of workman in Workmen’s 
Compensation .Act, 1908, s. 2, the real 


t(JHt is whel.her the substantial nature 
of the employment was or was not 
manual labour. If the substantial 
part of the employment could not lie 
descrll»ed as manual labour, the fact 
that manual labour had to Im per- 
formed would entitle lilm to the 
benefits of a manual labourer . — He 
D1LI.KY & Canadian Paoipicj Ry. 
(?o., Re WoRKMKN’s Compensation 
Aot (Alta.), [1924] 2 W. W. R. 377.-— 
CAN 

p. .] — Deceased 

employed as an engineer on an auxi- 
liary boat, & was drowned when the 



254 


Masteb and Servant. 


Sect. 3 . — Persona not entitled to compensation : Suh- 
sect. 1, A. cfe B,; evb-aect, 2, A.] 

duties which are not manual labour does not 
exclude the emi^loyee fi*om the benefit of the Act ; 
if it be not manual labour, the fact that the 
employment necessitates some amount of manual 
labour does not bring liim within the Act. — 
Jaques V. Steam Tuo Alexandra, [1921J 2 
A. C. 339 ; 126 L. T. 40 ; 37 T. L. K. 881 ; 14 
13. W. 0. C. 148 ; suh nom. Jacques v. Alexandra 
(Owners), 90 L. J. K. B. 1325, 11. h. 

AnnoUdion : — -Apld. Reid v. iiritisli & IrinJi SLeuiii Puck<;t 

Co.. \m\]2 K. iJ. :n!). 

2173. Principal duty supervision — 

Quay foreman.] — 'I’he test wfiether a ft>roTnan is 
outside tJie definition of a “ workman ” in Work- 
men’s ( -ompensii tion Act, 1906 (c. 58), s. 13, wliich 
excludes “ any person employed otherwise tlian 
by way of manual labour whose remuneration 
exceeds £250 a year,” is not whether he is engaged 
only in supervision but whether his principal 
work is supervision & not manual labour, & the 
words “ wJiose remuneration (jxceeds £250 a year ” 
cover tJie case of an employee who is being paid at 
a monthly rate which, if tiie <;ontia(;t should con- 
tiiiuo foi' a year, would amount to more than £250. 

Appet. was a Quay foreman in the employ of 
resps. 11 is duty was to supervise gangs of dock 
labourers. While so engaged he was wilfully 
assaulted by one of the men Si sustained a severe 
injury to his eye whereby he was totally incapaci- 
tated, A. for wiiicii he sought compensati* <n under 
Worknu*n’s (Compensation Act, 19U6 (c. 58). 

At the tiinc^ of the injury he was receiving £21 
a month fiom resps., by whom he liad been 
emj)loyed for twenty years, his engagement being 
(let cniii liable by one month’s notici*. The county 
ct. judge made an award in his favour. Jtesps. 
appealed on the grounds : (a) that the injury 

was not due to an accident arising out of the 
(*iiij)loymont ; (5) that appet. was not. a “ work- 
man ” within sect. 13 of th<» Act. There was 
evidence that lie occasionally lent a hand to the 
im^n, but his subst.ant.ial duty was that of super- 
vision only ; — /JM : (1) the injury was caused by 
an accident arising out of Ac in the (jourse of tlie 
employnumt ; (2) appet. was not a. “ workman ” 
witJiin the Act, iiis substantial employment being 
supiu vision & not manual labour, Ac Jiis remunera- 
tion exceeding £250 a year. — JtEiD r. Britj.sii & 
Irish Steam Pai’ket Vu., jJ921J 2 K. B. 319; 
90 ,7. K. H. ISO ; 125 L. T. 67 ; 37 T. ].. H. 362 ; 

65 S(»l. Jo. 326 ; .14 .13. W. (’. C\ 20, V, A. 

AnnoUdUmn : — Aa In (1) Folld. I*ui k<‘r v. Federal Steuiii 

Navijratiou (’o. (1«2.'-|), 1)5 L. J. K. fi. COJ. Aa in (2) Apld. 

Kcrswell r. iVrry (1S)24L 1:12 Jj. T. 2;J8. 

2174. Manager of coal mine — Presence required 
In mine. , — fi'he i;ertifieated luamiger of a coal mine, 
wlio is paid a yearly salary, Ac who, although his 
iluties lequire his presence in the mine, is not 
required to engage in manual labour, is not a 
“ workman ” within Workmen’s Compensation 
Act, 1897 (c. 37). - Simpson i \ Ebbw Vale 
Steel, Iron A:. Coai. (k)., |i905] 1 K. B. 453 ; 74 
L. J. K. B. 317 ; 92 J.. T. 282 ; 53 W. B. 390 ; 
21 T. \l. 209 ; 19 Sol. Jo. 221 ; 7 W. V. C. 101, 
(k A. 

AwuiUdtnna: — Consd. Batrnall r. Lovliiafidn, [1907] 1 K. II. 

531 ; Siiniuoiis r. Hc^ath ljuiiiidiy Co.. ! 1910] 1 K. B. 543. 

Reid. Jaques r. St-oaui Tupr Alexandria (1920), 90 L, J. 

K. B. 473. 


/i. Remuneration Exceeding £350 per annum. 

See Workmen’s Compensation Act, 1926 (c. 84), 
s. 3 (2). 

2176. What included In remuneration — All 
“ earnings.”] — “ Bemuneration ” in Workmen’s 
Compensation Act, 1906 (c. 68), s. 13, which excepts 
from the definition of “ workman ” any person 
employed otlieiwise than by way of manual labour 
whose remuneration exceeds £260 a year, is synony- 
mous with “ earnings ” as used in the Act. 

A claim for compensation by tlie widow of 
the purser of a ship which was lost with all hands 
was resisted on the ground that the purser’s 
remuneration exceeded £250 a year. In addition 
to his regular wages, at the end of each voyage, 
whenever everything w'as repoHed to be salis- 
facliory, the purser received, at a fixed rate per 
month, a bonus or extra wages. He also made a 
profit by the sale on board ship of whisky in 
nips. He was debited with so much per bottle, & 
nips were sold at a fixed price which produced a 
larger sum per bottle than the sum debited , This 
balance was kept by the purser with the know- 
ledge & consent of his employers : — Held : both 
the bonus & the profit on the whisky ought to be 
taken into account in estimating the purser’s 
remuneration. — S katles p. Blue Anchor Line, 
l/rD., [1911] 1 K. B. 300 ; 80 L. J. K. B. 442 ; 
103 L. T. 741 ; 27 T. L. B. 119 ; 55 Sol. Jo. 107 ; 
4B.W.C. C. 16, C. A. 

Artntdaiiona : — ^Reld. lirandy v. 8.M. Raphaid, [1011] 1 K. B. 

379; StcTdienson r. Kossnll Ktcani Fisliiiipr (-o. (1915), 

84 L. J. K. li. «77 ; WilliuiiiH v. 8.S. M.aritlTno, [1915] 

2 1C. B. 137 ; O. W. Ry. r. Helps, [1918] A. C. 141. 

2176. Value of board.] — Workmen’s Com- 

pensation Act, 1906 (c. 58), s. 13, provides tliat 
“ workman ” does not include any person employed 
otherwise than by way of manual laboni* whosi? 
rem imeration exceeds £250 a year. 

Upon a claim for compensation by the widow A:; 
children of a ship’s captain, who was accidentally 
killed by a tramcar at a port wluire Ids ship was 
in dock, it appeared that l.be remuneiation of 
deceased was £216 a year in cash in addition to Ids 
hoard Held : in considering whether the re- 
muneration exceeded ibo limit iireseribed by tlie 
sect., the* t<*st of the money value of th(i board 
provided by tlie owners was not wbat tlie captain 
saved by tlie arrangeirii‘nt, or, in otlieu* words, 
what he could liave boarded Idmself for, but 
what tlie reasonable style of board provided by 
tlie owners would have cost 1dm if Ju* had liad 
to purebasei it hirnseif. — D othie ?>. Ma(’ANDKEW 
(Bobert) A: (’o., 1 1998] 1 K. B. 803 ; 77 h. J. K. B. 
388 ; 98 L. T. 495 ; 24 T. L. B. 326 ; 1 B. W. i\ C. 
30S, C. A. 

Annniidiona : — ^Refd. Roseiiqvlsi r. Bowrlner, [1908] 2 K. B. 

108; SkalloH v. Blue Aiiclior Lino, 1191]] 1 K. B. 300 ; 

l»oiilton V. Keleall (1912), 100 L. T. 522. 

2177. .] — The caiitain of a ship was 

employed under an agreement dated Mar. 13, 
1914, to take command at the rate of wages 
of £20 per month, & it w'as provided in tl)c 
agreement that if lie kept tlie shij) fr(*e of all 
damage Ac claims lie was to receive a gratuity* 
of £48 per annum, but that if he failed to do so 
lie was to forfeit the gratuity & his remuneration 
reduced to £16 per month. The ship was lost 
with all hands on Apr. 12, 1914, Ac the widow 
applied on behalf of herself Ac the otlier dependants 
of deceased for compensation under Workmen’s 


uamu was wrecked. His work in- 
cluded, in addition tu runniiu; the 
uufflne, duties wldoh weiv a niwlianic’s : 
— Held : the manual labour porfornieU 
by dooeoHod was not merely Incidental 
or aecosBOTj' to but. was the real 


substantial work for which he was 
enffOKed. — WuBKics v. Euufoku 
B m)TiiK«s, [19211 N. Z. L. R. 824.— 

Q* — IlKWITTr. HunSON’sBAY 


Co. (1910). 15 W. L. R. 372 ; 20 Man. 
L. R. 126.— CAN. 

r. IHl Itosa .] — Ticrro r. West Cana- 
dian COLLTEUIKS (1911), 1 W. W. R. 
257.— CAN. 



Part XIV. — ^Workmen’s Compensation Acts. 


255 


Compensation Act, 1900 (c. 58). In the course of 
the proceedings the value of deceased’s board & 
accommodation on his ship was assessed at £46 10s. 
per annum, & no question arose as to this : — Held : 

(1 ) the captain’s remuneration did not exceed £250 
a year, & he was therefore a “ woi'kman ” within 
Workmen’s Compensation Act, 1000 (c. 58), s. i:i, 
& his dependants were entitled to compensation ; 

(2) in determining the remuneration, regard must 
be had only to the existing agreement & what had 
happened under it, & seeing that the ship liad been 
lost, she had not been kept free of damage, & 
deceased’s salary must be taken as £10 per month, 
which, with £45 IO 5 . for board & lodging was less 
than £250 a year.— Williams v, Mauitime 
(OWNEKS), [19151 2 K. 11. 1374 84 L. J. (^h. 033 ; 
112 L. T. 907 ; 31 T. L. 11. 218 ; 8 11. W. (’. C. 
207, 0. A. 

2178. Bonus & perquisites.] — Skaii.kr r. 

Blue Anchor Line, Ltd., ^'o. 2175, ayite. 

2179. Bonus or penalty — ^Dependent on 

how contract performed.] — Williams v. IMari- 
TiME (Owners), No. 2177, aw/c. 

2180. Calculation of statutory limit — Remunera- 
tion at higher rate at time of accident — Actual or 
possible remuneration for year within limit.] — 
An employee not engaged in manual labour, whose 
i (iiriuneration was at tlie rate of £10 a month, was 
given other employment by his employers, in 
wJiich his remuneration amounted to £24 10s. 
a inontJi. The i)robablo duration of this employ- 
ment would be about six months after which he 
was to resume his old work at the former rate of 
j)ay. While in this more lucrative employment he 
met his deatii by accident, &. his dependant claimed 
compensation : — Held : although his remunera- 
tion at the time of Jiis death under Jiis tlien con- 
t-rfict of servict? was at a rate exceeding £250 a 
year, as the total amount which he would earn 
for the year would not exceed that sum, lie was 
not excluded from the definition of “ workman ” 
in Workmen’s Compensation Act, 1900 (c. 68), s. 13, 

his dependant was entitled to compensation. 

If the contract of service is one wliich may con- 
tinue for moi’e than a year, & tlie seivant as 
incident to that contract earns, oj- but for some 
circumstance determining Ids eaiaiing power 
would be able to earn, in a year a sum exceeding 
£250 he will be within the excejition in sect. 13, 
although at tlu^ moment of the accident the 
remuneration he is actually earning may b(i at a 
lower ratii than £250 '})er armum. On the other 
hand, if the actual oj* assumed earnings be h\ss 
than £250 per annum, tlie man will be a “ work- 
man ” although at the moment the r(*muneration 
he is actually earning is at a higher rate (Wau- 
RINOTON, L..L). — tlRlFEITll V. l^ENRHYN CaSTLE 
(Owners), 1 1917] 1 K. B. 474 ; 80 1.. .1. K. B. 449 ; 
no J.. T. 109 ; 10 B. W. C. Ill, C. A. 

Anrudatwna : — Consd. Mackay r. 8.IS. Craiiioiid (1D*J0), 8U 

L. J. K. B. 1080 ; Held v. Brltisli &. Irish Steam J'acket 

(’o., IU)21] 2 K. B. 819. Apld. Kci-sweJl v. Perry (1921), 

182 J.. T. 288. Refd. Round v. Watheii (1910), 80 L. J. 

K. B. 1011. 

2181. Evidence of continuance of 

higher rate — For period of year.] — The rules in 
Workmen’s Compensation Act, 1900 (c. 58), 
Sched. 1. (2) (a) as to computing average weekly 
earnings do not apply to cases under sect. 13 of 
the Act. 

A man, employed othenvise tlian by way of 
manual labour, met with an accident arising out 
of & in the coursci of his employment, lie liad 
only been engaged in tlie employiiuuit, wldcli was of 
a pennanont nature, for a few wet»ks, & there was 
evidence that during tliat period Ids remuneration 1 


had been at a rate exceeding £250 a year, & that 
during the iireceding year men in the same employ- 
ment had earned on an average more than £250 
a year. In proceedings for compensation under 
Workmen’s Ckuupensatioii A(;t, 100(i (c. 58) : — 
H eld : the arbitrator had not misdirected himself 
in holding that it was not proved that if appet. had 
continued in the emiiloyment for a year, his 
remuneration would have exceeded £250 a year, 
so as to bring Idm within sect. 13 of the Act. — 
Thomson (W.) & Co. r. MAncAY (1921), 90 T.. J. 

K. B. 1337 ; 120 L. T. 33 ; .37 T. L. It. 801 ; 1 1 
B. W. C. C. 113; sub nom. ’Thomas iS:. Co. v. 
Mackay, 05 Sol. Jo. 095, II. L. ; affu^ S. C, .*iub 
nonu Mackay v, Cramond (Owners) (1920), 89 

L. .T. K. B. 1030, C. A. 

Ann(t1aii(yt}s Reid i*. BrilJsh & Irlsli Steam Packet 

Co., il921 J 2 K. B. 319. Consd. Twidale v. h. & N. E. Ry., 

[192/)] 2 K. B. 455. Reid. Kcrswell v. Perry (1924), 132 

L. T. 238. 

2182. .]— llEiD V, British 

& Irish Steam Packet (’o.. No. 2173, ante, 

2183. .] — Uesp. to this 

appeal in Feb. 1922, was engaged by applts. as a 
foreman for supervision work on the enlarging 
of the City &, Soutli Jiondon Tube railway at six 
guineas a week & was so employed until Nov. 10, 
1922, when lie was totally incapacitat(^d by an 
accident during the employment &:• was paid 
(jompensat ion. Jtecently applts. refused to con- 
tinue the payment of (jompensation on tlic groimd 
that he was not a workman witliin the definition 
of workman in Workmen’s Compensation Act, 
1900 (c. 58), H. 13, but fell within the exception 
therein meptioned of a ]Kirson whose remuneration 
exc<H*ded £250 a year. Up to Ihe tiim^ of the 
accident Ju‘ had riMjeived remuneration amounting 
to £248 Ms. Od. The coimly ct. judge held that 
at the date of <1)(^ accident rc'sp.’s remuneration 
was under £250 a year awarded him £1 & statutory 
addit ions per week : — Jleld : rctsp. was witliin the 
exct‘i)tion in s(^ct. 13 as he was employed on a 
contract which but foi* some un(.oward incident 
would have continued for a year & would liave 
been able in that year to earn a sum exceeding 
£250 a year, k. tlu‘refore not being a workman 
witliin the doliiiition of workman in sect<. 13 could 
not claim compensation uiidcu* the Act. Kers- 
WELL r. Pkruy it Co., Ltd. (1924), 132 h. T. 238 ; 
17B. W. C. (\ 198, (\ A. 

2184. Remuneration at lower rate at time 

of accident— Actual or possible remuneration for 
year beyond limit.] — (irikpith r. Phnrhyn (’astle 
(OWNi^Rs), No. 2180, a}ilr. 


SuB-HE(’T. 2.- Employment of Casual Nature 

AND (JtUERWISK THAN FOR EMPLOYER’S 

Trade or Business. 

A, Employment of Casual Nature. 

Eee Workimm’s Coin])ensalion Act, 1925 (c. 84), 
s. 3 (2). 

2186. Interpretation of “ casual Not a term 
ol precision.]— Knkhtt v. Bucknill, No. 2187, 
posl. 

2186. .] — A woman engaged as a 

“ temporary cook,” in the place of a regular cook 
away on a holiday, for a period of fourteen days 
with an option to extend it, at a weekly wage A 
provided with board & lodging, met with injury 
by accident in the course of her employment. 
The county ct. judge found that she was not a 
“ workman ” within Workmen’s ( -ompensation 
Act, 190(5 (c. 5S), as being in “ employment of a 
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8ecU 3 . — Persons not entitled to compensation : Suh~ 
sect. 2, A, & B,] 

casual nature” ; — Held: (1) there was evidence 
to support the finding & no iriisdircction ; the 
word ” casual ” as used in Workmen’s Compensa- 
tion Act, 1006 (c. 58), is not a term of precision, 
& is incapable of being exactly defined ; (2) where 
the question, whether the employment is or is not 
of a casual nature, is reasonably debatable, it must 
be for the county ct. judge to decide finally as a 
question of fact. — S toker r. Wortham, flOlO] 
1 K. B. 409 ; 88 L. J. K. B. 457 ; 120 L. T. 420 ; 
35 T. ]i. K. 225 ; 63 Sol. Jo. 215 ; 12 B. W. C, C. 
34, C. A. 

AnvMum^i :—Afi 1o (2) Consd. WilllaniH v. IlaJpfli 

i:t4 L. T. 23S. Reid. IIuffliCH r. Wallcor (102(i), 19 P. W. 

C. O. 79. 

2187. What amounts to casual labour — Question 
of fact.] — A jobbing gardener was employed to cut 

lop some tr<*es, on the teims thaf- he should be 
])aid 3.S. 6d. a day. lie did the work, & was then 
kept on to level the lawn, that being done he was 
told to cut & lop some other ii oes. JIcj had been 
working daily in this way for the same employer for 
five weeks ; his wagt's were paid to him weekly. 
He was injured by a fall from om? of the trees. 
The county ct. judge found that the employment 
was of a casual nature : ~ Held : th(‘re was evidence 
to support the finding. 

('asual is here used not a.s a term of precision, 
but as a colloquial term . . . w'hen the quesiion 
is reasonably debatable it must b<* for tl.'* county 
ct. judge to decide (Hamilton, L.,!.).- Knioiit r. 
Bucknill (101 3), 57 Sol. Jo. 215 ; 6 B. W. C. (\ 
100, C, A. 

Annolaiiovf< : — Distd. Siiiitli r. Huxtoi) (lOl.'i), 81 L. J. K. 3J. 

997. Consd. t^tokcr r. WoHlitnn. I1919J I K. ]L 499; 

WIllioniH r. Halprh (192,0). i:U L. T. 2:i8 ; UwkIws v. 

Walker (192(5), 19 P. W. (’. t'. 79. 

2188. .] — S'j'OKER i\ Wortham, No. 

2186, ante, 

2189. .] — A w’orkman was employed 

to build a wall round th(^ garden of a house which 
his employer had bought as a speculation. He 
claimed <*ompensation for injury l)y an accident, 
suffered in the course of Jiis employim nt, A the 
county et. judge held tluit the employment was 
not of a casual naluit? : - Held : it was a question 
of fact as to which th<‘i*e was evidence to sujqKu t 
the finding, tV:. no misdinudion. — IlrtJiiEs r. 
Walker (1926), 19 B. W. C, C, 79, (\ A. 

2190. Regular employment — On specific 

work — At specific intervals.] — A wasJien^ oman &. 
charwoman was <mgaged in W’^ashing clothes af. 
the private hoiis(! of a man & his wife, when siie 
met with an accident to Jier left hand & was 
permanently incajiacitaHal. For .about, eighteen 
months prior to the accident, which happened on 
a Tuesday, slie had been in the liabit of going to the 
house every Friday & on alternate Tuesdays, fur 
tlie purpose of waishing, & on other days of the 
w'cek she washtjcl & cleaned for different persons, 
&; also did washing at her owai home. She made ii 
claim und(M- Workmen’s (\>mpensation Act, 1900 
(c. 58), & the county ct. judge found that she w’as 
not in the casual but in the regular employment of 
the man iV his w’ift*, A: he made an award in her 
favour based on her aggregate earnings in the 


different employments ; — Held : there was ample 
evidence to justify the finding ; consequently 
applt. was a ” workman ” engaged under “ a 
contract of service ” within sect. 13 of the Act, 
undc}* which the employment was not ” of a casual 
nature,” but was i)eriodical & regular ; & with 
regard to the measure of compensation the case 
was within Workmen’s Comxiensation Act, 1906 
(c. 68), Sched. I., 1 (2) (5). — Dewiiurst v, Mather, 
[190812 K. B. 754 ; 77 L. ,T. K. B. 1077 ; 99 L. T. 
568 ; 24 T. L. B. 819 ; 52 Sol. Jo. 681 ; 3 B. W. 
C, i l 328, 0. A. 

Anruytations : — ^Refd. Knight v. Hiicknill (191.3), fi IL W. (\ O. 

IfiO ; Smith v. Biixt^n (1915), 112 L. T. 893 ; Stoker r. 

Wortham (1919). 88 L. .1. K. H. 457. Mentd. Simmons r. 

Heath J.aiiTidry Co., [1910] 1 K. H. 513. 

2191. .] — A labourer who 

liad been regulaily employed every year for many 
years to work in fJie woods on a gentleman’s estate 
during the season for this work, wdiich lasted some 
two months, for the season, at a weekly wage, was 
injured by accidtmt in this employment. ; — Held : 
the employment was not of a casual nature, A:, 
the man was a “ workman ” wdthin Workmen’.s 
Compensation Act, 1900 {c, 58), s. 13, & was 
entitled to compensation under the Act. — Smith 
V, Buxton (1915), 84 L. J. K. B. 697 ; 1 12 L. T. 
893 ; 8 B. W. C, C, 196, (). A. 

Annul at ifw ft : - CoXi^, WillinniH r. IfaJgh (1925), 134 L. T. 

238. Rsfd. Stoker v. Woitham, [1919] 1 K. H. 499. 

2192. Irregular employment — Arrangement 

for work not made In advance.] — A man who 

earned his living by doing odd jobs w.as employed 
by the occupier of a private houses to clean bis 
windows. He bad been so employed at irregular 
intervals of about six weeks during a period of 
two years. He was usually sent for when tbe^ 
windows required cleaning, A: when he came was 
paid 6.V. 6d. a day for his work, ’riiei'e was no 
agreement between the jiai'tios for cither 
])ermanent or periodic (‘mployment.. While so 
employed iha man met. with his death t hrough an 
accident : -Held : the employment was “of a 
casual nature ” ; deceased was therefore not. a 
“ workman ” within Workmen’s (compensation 
Act, 1996 (c. 58), s. 13; &. consequently tlu* 
employer was not. liable) to pay (!(»rnpensat.ioii under 
the Act.— Hill v, Becjo, [1908] 2 K. B. 802 ; 77 
Ji. .T. K. B. 1071 ; 99 1.. T. 104 ; 24 T, L. It. 711 ; 
.52 Hoi. Jo. 581 ; 1 B. W. (\ C, ,320, V, A. 

Amwtalions : — Distd. DowhiirKt r. Mal hor, [19081 2 K. H. 

7.54. Expld. Knight, v. Bucknill (1913), fi J{. W. ('. (\ 1(50. 

Consd. Smith v Buxton (191 5), 81 L. .1. K. B. 097. Expld. 

Hughes V, Walker (192fi), 19 H. W. C. C. 79. Refd. 

Hennle r. Held (1908), 1 B. \V. C. (\ 321 ; Blyth v. Sewell 

(1909), 2 B. W. C. (;. 47(5 ; (iane v. Norton Hill Colliery 

Co. (1909). 100 L. T. 979. Mentd. Simmons r. Heath 

l^ttundry Co. (1910), 79 L. J. K. B. 395. 

2193. .] — Boswetj. V. Hilbert 

(1909),2B. W. H. (\ 251, (J. A. 

2194. .] — A window cleaner 

cleaned the windows of a private house for the 
same employer once a month for four years, w'hen 
he fell & was killed. No arrangements as to t-lu! 
work were made in advance. The county ct. 
judge found the employment was of a casual 
nature ; — Held : tliere was evidence to support tlie 
finding. — Ritciiings v. Bryant (1913), 6 B. W. 
C. C. 183, C. A. 


PART XIV. SECT. 3. SUB-SECT. 2. A. 

21901. 1 Vhat amounts to casual labour 
— lieffular emphyymcnt — Ow speeijic work 
— At specific i)dcrval«.l -M‘C<rtiia" r. 
NoncOTT (1908), 43 I. L. T. 17; 2 
B. W. C. C. 279.— IR. 

219011. .] -De- 

ceased, employed by deft, as cook for 
a gang, was paid an hourly rale for 


a certain number of hours per day, 
with overtime. Deceased perished In 
a natural disturbance ; — Held : as 
deceased’s employment was not con- 
tinuous there was notldng 1o show 
that ho was in deft.’s employ at the 
time of l,he nccidcMit. & therefore deft. 
ciitUled to Judgment. — Young r. 
N. Z. SutriHTR Co., Ltd., [19171 


N. Z. L. U. 189.— -N.Z. 

21921. Irregular etnployment — 

Arrangement fur work not made in ad- 
vance llTSNNlF. V. Kkid, [1908] 8. 0. 

1051.— SCOT. 

t. Temporary 2 ia 8 tnian.] — 

Boldkn V, CilASK (1919), 46 N. B. R. 
147.— CAN. 
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2195. Miscellaneous nature of work.] 

— Knight v. Bucknill, No. 2187, ante, 

2196. Temporary cook.] — Stokeh v. 

Wortham, No. 2186, ante. 

2197. Engagement for specific work — To be 

completed within stated time.] — Tho workman was 
employed to lop the trees of applt. overhanging 
a road, pursuant to a notice to abate the nuisance 
caused thereby served on applt. by the local 
council. The agreement come to was tliat the 
workman should receive a wage of 12.s. a day, 
the job to be done in three or four weeks. The 
workman worked for a week, then took a day off 
to attend to some home affairs, & on resuming 
next day fell from a bough on to the road & was 
instantaneously killed. On a claim for compensa- 
tion by his dependants tho county ct. judge held 
that deceased was a workman within the delinition 
contained in Workmen’s Compensation Act, 1906 
(c. 58), 6. 13, & that his employment was not of a 
casual nature : — Held : it was a question of fact 
as to which there was evidence to support the 
findings, & there was no misdncction. — ^Williams 
V . IIAIGII (1925), 131 L. T. 238 ; 18 B. W. C. C. 
519, C. A. 

2198. Casual nature admitted by applicant.] — 

0., living in the country as a private gentleman, 
owned iiropcrty in Kensington. He contracted 
with 8., whose workshop was in Kensington, to 
collect rents & do repairs. On tlie occasion in 
(lucstion, it was necessary to carry out painting 
work on this i)roperty. S., without extra i^ay, 

unknown to D., engaged a man for a short time 
to hell). This man fell from a ladder & was killed. 
The widow claimed against D. In her evidence 
she admitted that deceased was only c.asually 
employed. The county ct. judge found that 
deceased was employed by I), tlirough 8., who 
was his agent, but that the employment was 
casual, & that as D. carried on no trade or business 
appet. could not recover compensation. Further, 
he held that if S. were a contractor tlie case could 
not come within Workmen’s Compensation Act, 
1900 (c. 58), s. d, because D., the principal, as said, 
carried on no trade or business. It was argued, 
on appeal, that the judge should not have decided 
the case on the ground that the employment was 
casual, as this point was not raised in resp.’s 
iinswer : — Held : the widow’s own evidence had 
put her out of ct., before resps. were called upon, 
& the judge had no other course except to dismiss 
the application. — Miles v. I) awe (1915), 8 B. W. 
C. C. 225, C. A. 

13. Employment Otherwise than for Employer s 
Trade or Business. 

^^cc^Workmen’s Compensation Act, 1925 (c. 8d), 

2199. What amoimts to employment for em- 
ployer’s toade or business — Question of fact.] — 

The question whether a casual labourer is employed 
“ for the purposes of the employer’s trade or 
business ” so as to bring himself within the 
definition of “ workman ” in Workmen’s Com- 
pensation Act, 1906 (c. 58), s. 13, depends upon the 
facts of each particijdar case, & does not turn on 
the^ question whether the premises in respect of 
which the work is done are used solely for business 
pui'poses or are used for domestic purposes also. 


A farmer, who lived in a small farmhouse on the 
farm, employed a casual labourer to thatch the 
roof of the farmhouse. The man fell off the roof 
& sustained injuries which caused his death. It 
was a common practice for farmers in the district 
to do their own thatching. Upon a claim for 
compensation by the dependants : — Held : there 
was evidence upon which the county ct. judge 
could find that the deceased man was cmx)loyed 
for the purposes of the farmer’s trade or business. 

(2) It is absolutely clear that the right of the 
dependants is not in any way directly derived from 
the man whose death has been occasioned by an 
accident in the course of his employment ; they 
recover compensation for loss of the benefit wliich 
they would have derived from the continuance 
of his life, &, there could be no estoppel by reason 
of the agreement made between the employer & 
employee (Uord Fin3a.y). — Manton v. Cantwell, 
[1920] A. C. 781 ; 89 L. J. P. C. 73 ; 123 L. T. 
d.33 ; 36 T. L. R. 534 ; 64 Sol. Jo. 477 ; 13 B. W. 
C. C. 55, n. L. 

Amwtatvm : — to (*2) Retd. Harper v. Dick, Kerr (1920), 

90 l. j. k. d. i:u:l 

2200. Trade or business— Management of 

own property.] — Deft, owned several houses Ac 
was co-owner of three others, which were let to 
weekly tenants. She collected the rents Ac 
generally managed the property, accounting to the 
other co-owners for rent received on their behalf, 
but they paid her nothing for so doing : — Held : 
she was not caiTying on the business of an estate 
agent within Workmen’s Compensation Act, 
1906 (c. 58), so as to be liable to compensate a 
workman whose emi)loymcnt was of a casual 
nature, Ac who met with an accident while engaged 
in doing some rei)airs to the housejs. — IlARCiEWELL 
V. Daniel (1907), 98 L. T. 257, C. A.; revsg., 
9 W. C. C. 142. 

2201. Employment of neighbour by farmer 

— To cut boundary hedge.] — The gMiden of a 
labourer w^as scpai*ated fiom the adjoining land 
of a farmer by a hedge on the laud of the fai’iuer, 
Ac the labourer comx)lained of the height of the 
hedge. The farmer agreed with the lahoui’cr that 
the latter should cut th(^ Jiedgc Ac he would pay 
him 10s. for doing it, the farmer to have the poles 
from tho hedge to use in his hop ileld. While 
cutting the hedge the labourer met with an 
accident : — Held : the employment, though of a 
casual nature, was for the purposes of the farmer’s 
trade or business, Ac the labourer was a “ work- 
man ” within Workmen’s Compensation Act, 
1906 (c. 58 ). — Tomus v. Bomfoud (1912), 106 
L. T. 823 ; 5 B. W. C. C. 338, C. A . 

Amwtaiion : — Cousd. Aldmrittn v, Warren (191(0, 85 L. «». 

K. D. 1412. 

2202. Repairing or improving business 

premises.] — Appet. was a rag Ac bone dealer, who 
had on certain occasions used his donkey Ac cart, 
with which he was accustomed to go about Ids 
work, for payment for the pui'pose of fetcldng 
beer for a publican, lie did other odd jobs 
besides his ordinary occupation, Ac one day he 
was invited to c(jme into the public-house Ac take 
down a stove that was in the bar thei'eof, which 
had got out of order, Ac the chimney of which was 
smolSng. In doing that work he sustained injury 
by accident, in respect of which he claimed com- 
pensation from the publican under Workmen’s 


PART XrV. SECT. 8, SUB-SECT. 2.~B. 

2202 i. WAeil amounts to employment 
for employer’s trade or business — Re'- 
pairing or improving business premises. } 
— Nrwman V. Mkllick, [1908] S. H. Q. 
l.—AUS. 


2202 ii. .1 — ^Where a casual 

workman was employed to assist a 
slater in repairing the roof of a house 
used soIoIt for tho purpose of business, 
& was killed by falling from tho roof ; 
— Held : his dependants were entitled 
to compensation, inasmuch as the work 


hr was engaged to assist in doing was, 
though of a casual nature, for the pur- 
poses of the employers’ trade or husi- 
ness. — JOHNBTON V. Monastkrevan 
Gkneral Stork Co. (1908), 42 1. L. T. 
268 ; 2 13. W. C. C. 183.— IR. 

2202 iii. . ]— A retired docto r 
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Sect, 3. — Persons not entitled to compensation : 'Stib- 
sect, 2, B, ; svb^sects, 3, 4 <fc 5.] 

Compensation Act, 190(3 (c. 68), s. 1, which was 
followed in due coui'se by a request for arbitration. 
It waa decided by the county ct. judge that, 
although appet.’s employment by i-esp. was 
^mittedly of a “ casual nature ” within tlie mean- 
ing of sect. 13 of tlie Act of 1900, yet he came within 
the definition in that Act of a “ workman because 
that emi)loymcnt was “ for the puri)ose of the 
employer’s trade or business ” ; & that therefore 
appet. was entitled to conjpcnsatioii at the rate 
of half his “ average weekly earnings ” of 25a. 
per week, being the amount whicli he obtained 
from his business of a rag & bone dealer. Ilcsp. 
appealed : — Held : (1) what appet. was emi)loyed 
to do for i*esp. was not “ for the i)urposes of the 
employer’s trade or business,” for jdthough it 
might be advantageous thei’eto tliat the smoking 
of the chimney should be pjevent;<.*d & that ceiiain 
necessary i(*pairs io the slovo should bo exceiitcd, 
yet it would bo an extension of tJie statutory words 
to treat them as applicable l-o sucli a case jis the 
present ; (2) in any event the ” average weekly 
earnings ” of appet. in his own business of a rag 
bone dealer could not be regarded in ascertain- 
ing the compensation payable to him, but only the 
amount that he realised from odd jobs whicli he 
occasionally did under a ” contract of service.” — 
Aldekman V. WAituEN (1910), 85 li. J. K. B. 1442 ; 
115 L. T. 303 ; 32 T. L. li. 005 ; 9 B. W. C. C. 
507, C. A. 

AnmiatiimH :—Jn io (1) Distd. Hootlity v. (IMS). 

L. J. K. h. 190. Consd. Alaiiloii v. Cantwell, f 11201 
A. C. 781. 


2203. 


— A man whose ordinai’y work 


was that of a gi'ain i)oii(n* was t(unporarily employed 
by a Jirm of saw millers, timber merchants At 
contract 01*8 for wood work to assist theii* own 
workmen in removing a crane to a mill of the 
employers, (<» bo used there for lifting timber. 
While s(; W'orking tlie man was injured by accident : 
—Held: he was employed ‘‘for the purposes of 
the employ ei*s’ trade or business,” A- he w’as there- 
fore a ” workman ” williin Workmen's Com- 
pensation Act, 1995 (c. 58), s. 13, & was entitled 
to compensation. — Bootiiby v. Patuick (PET>m) 
&. Son (1918), 88 L. J. K. B. 199 ; 129 L. T. 7 : 
35 T. L. li. 48 ; 11 B. W’. C. C. 291, C. A. 

Aniiolalion: — Consd. Alanton v. Caiihvfll, 1 192(1] A. C. 781. 

^,.2204. .] — Manton V. Can'iwkj.l, JS’o. 

2199, a7iic. 


Si n-sECT. 3 .— Employmen'J’ Illegal. 

.See W orknien’s Compensation Act, 1925 (c. 84), 
s. 3 (3). 

2206. General rule.] — If the uoutiad. under 
wluch u worltnian is omidoycd is illegal, it is not 
a contract for seiwice within W'orkinen’s Com- 
pensation Act, 1999 (c. 58), s. 13. 

A child between tliii'tc'en &> fourU;en yeai s of age 


was employed to work as ” odd boy ” with a 
barge. He was to be paid according to the W'ork 
ho did, to have his meals when out with the 
barge. On Sept. 8, 1016, the day of the accident, 
he started work at 3.30 a.m. He was ordered to 
drive the horse towing the barge, &> was kicked by 
the horse, & he was severely injured. The county 
ct. judge found that any contract of service under 
which the cliild was working was rcndei’ed void 
by the hours at which he was sometimes required 
to begin his day’s work, as contravening Employ- 
ment of Cliildi-en Act, 1903 (c. 45). Wucli a con- 
tract of service could not supiiort a claim for com- 
pensation, & he gave his award, therefore, in favour 
of i*esps. : — Held : there was evidence to support 
the finding, & no misdirection. — Pountknky v- 
Tuiiton (1917), 34 T. L. R. 103 ; 02 Sol. Jo. 159 ; 
10 B. W. C. C. 001, C. A. 

Amwtaiitm : — ^Beld. M'LelUuid v. HutclilKuu (1918), 12 

JJ. W. C. C. 428. 

2206. Offence against Truck Acts.] — Kemp v , 
Lewis, No. 2052, ante, 

' 2207. Illegal employment of children.] — 

PouNTENEY V, Tuhton, No. 2205, autc. 


Sun-SEGT. 4 . — Employment Aiuioad. 

See Workmen’s (Jompensation Act, 1925 (c. 81), 
ss. 35-37. 

2208. British employers.] — Workmen's CoJii- 
pensation Act, 1990 (c. 58), has no application 
outside the territorial limits of the United Kingdom, 
exceipt in the case of seamen & apprentices as 
pmvided by sect. 7. 

Whei*e (in English workman in the cmi)loynient 
of English contractors was sent out by them io 
Malta to work for them there, & mc»t witli a fatal 
accident: — Held: his widow was not entitled to 
compensation under tlie Workmen’s Compensa- 
tion Act, 1990 (c. 58). — Tomalin v, Peauson (S.) 
& Son, Ltd., [19091 2 K. B. 01 ; 78 L. J. K. B. 
803 ; 190 L. T. 085 ; 25 T. L. R. 477 ; 2 B. W. 
C. C. 1, C. A. 

vl/mofafio/w* Apprvd. & Distd. KrzuH v. Crow’s NckI 

J’HKK Coal C(»., 11912] A. C. 090. FoUd. Schwartz i?. India 

Iwubher, Gut.ta i^Tcha & Toicjyrraph Works Co., 11912J 

2 K. 11. 299. 

2209. Accident on voyage to place of em- 

ployment.] — A workman employed by defts. was 
directiid to proceed at their expense, in a British 
shij), to ’reneiifl'o to do work upon electric cables 
there. The sliip foundered in the Bay of Biscay 
& the workman & all on board were lost. His 
dependants applied for compensation : — Held : 
A\'ork men’s Compensation Act, 1990 (c. 58), had 
no application to British ships on the high seas 
except in the case of seamen & apprentices within 
sect. 7. — SciiWAKTZ V, India Rubber, Gutta 
Percba & Tei-eoraph Works Co., Ltd., [1912] 
2 K. B. 299 ; 81 L. J. K. B. 780 ; 100 L. T. 700 ; 
28 T. L. R. 331 ; 6 B. W. C. C. 390, C. A. 

Seamen.] — See Sect. 2, sub-sect. 1, E., a^ite, « 


farmed some 215 acres for profit. T 
^’uyiufiT of some tret^8 eJiouk the ruo 
& thereby injurc'd the wall of I 
hawai'd. He employed a man catma 
to lop the ti-ees ife/d .• the ompk 
meat waa for the purpose^i of Ihe t' 
ployer’B trade or bu8lneB8.-~<vrrEH 

Ig^ONKKLL (1913), 229. 

2202 y.-- — AtJHHual laboui 

eugogod by a Bhopkoeper to rep 


liouHOH dlHconuectcd from the slioi 
occupied by teuaiits is not oniplo'' 
for tho purpoHoa of the trade or hi 
ncHs of tlio employer, — K klly 
BiJriiANAN (1913), 47 I. L. T. 228 

IRa 

Cleaning 8?np*s boiler. 

Spiers v. Eldekslui: S.S. Co., Li 
[1909] S. C. 1269 ; 46 Sc. L. K. 81 
U909] 2 S. L. T. 107.-— SOOT. 


PART XIV. SECT. 3, SUB-SECT. 3. 

b. limploymciU of deserter from 
anny--Lm2)loycr8 without knowledge — 


CotUrad only voidable.] — A dcBortor 
from the army was employed by ship- 
ownerB, who did not know tnat he 
was a desertor, as a marine fireman or 
trimmer. Ho was drowned by the 
losB at Bca of the vobboI on which he 
was employed : — Held : his widow was 
entitled to I'ocoyer compensation in 
respect that the contract of employ- 
ment with iier deceased husband was 
not void but voidable, & had not been 
avoided at the date of the accident. — 
M’Lkjjjvmj r. Hutchison (1919), 12 
H. W. C. C. 428.— SCOT. 
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SUB-SKCT. 5. — INDPJPENDENT CONTRACTORS. 

2210. Whether workman or independent con- 
tractor — Payment by tonnage — Applicant engaging 
workmen— Employer supplying tools.] — A quarry- 
man was employed under a written agreement that 
he should be paid a certain sum per ton of material 
worked, his employers supplying the necessary 
tools. He engaged & discharged men to work 
under him. He determined his employment, but 
resumed it again upon his employers assuring him 
that he should be compensated in case he was 
injured by accident : — Held : there was evidence 
that he was a workman within Workmen’s Com- 
pensation Act, 1897 (c. 37), & not an independent 
contractor. — Evans v, Penwyllt Hinas Silica 
Brick Co. (1901), 18 T. L. R. 58 ; 4 W. C. C. 101, 
C. A. 

AmtoiaiurrM : — Consd. Vain plow r. Parkgatc Iron & Stool 

Ck)., illK)31 1 K. n. 8.51 ; Jones v. PenwTllt Dinas Silloa 

Brick Ck). (1913). « B. W. C. C. 491. Reid. Bagnall v. 

Lovinstoln (1906), 76 L. J. K. B. 234. 

2211. .] — In an arbitration under 

Workmen’s Compensation Act, 1897 (c. 37), 

upon a claim by the dependants of a man who 
was killed by an accident while at work upon 
the pi'emises of i*esps., the evidence was that 
the deceased man worked for resps. at breaking 
steel & clearing cinders, that he was paid by 
tonnage, & that he had five or six working under 
him whom ho employed & paid on his own account : 
— Held : the county ct. judge was justified in 
finding that the deceased man was not a “ work- 
man ” in tlie employment of resps. within the 
meaning of the Act. — ^Vampij^jw v. I’AiiKaATK Iron 
Hi Steel Co., [1903] 1 K. B. 851 ; 72 L. J. K. B. 
575 ; 88 L. T. 756 ; 67 J. P. 417 ; 51 W. R. 691 ; 
19 T. L. B. 421 ; 47 Sol. Jo. 469 ; 5 W. C. 0. 1 14, 
C.A. 

Aniu)lalum: — ^Reid. Jouos v. Pouwyllt Diiiun Silica Brick 

Co. (1913), G B. \V. O. C. 491. 

2212. Under orders of works 

manager.] — ^A quarryrnan, with a partner & six 
men who worked with liim & under him, was 
employed to obtain stone from a quarry & 
was killed at work. He received 1«. 2d. per ton 
for ordinary stone & a higher payment for building 
stone. The quarry manager ordered the kind of 
stone he wished to be obtained, & would have 
given deceased notice to determine the contract 
had he been disobeyed. Deceiiscd could work 
when & where ho pleased provided ho obtained 
the necessary stone. All tools belonged to the 
quarry owners. The horse used also belongi?d to 
them, but deceased had to keep & feed it. 
Deceased had to obey the manager as to whei'e the 
refuse was put. The county ct. judge found that 
deceased was a workman under a contract of service 
with the quarry owners ; — Held : there was 
evidence to support the finding. — Jones v. 


Penwyllt Dinas Silica Brick Co. (1913), 6 
B. W. C. 0. 491, C. A. 

2213. Contract for work at fixed price— 

Applicant supplying labour & tools.]— Appet. con- 
tracted with i*esp. to supply labour & tools for the 
purpose of carrying out the bricklaying work 
on a certain building for the sum of £160. As 
the work proceeded payments on account wore 
made of about 75 per cent, of the value of the 
work done. Appet. while working upon tlic build- 
ing as a foreman bricklayer was injured by 
accident : — Held : appet. was a sub-contractor & 
not a “ workman ” vdthin the meaning of Work- 
men’s Compensation Act, 1897 (c. 37), & therefore 
not entitled to compensation under the Act. — 
Simmons v. Paulds (1901), 65 J. P. 371; 17 
T. L. R. 352 ; 3 W. C. C. 169, C. A. 

Anrudatum .'—Rein. Vaniplew v. i’arkgalc Iron & Stool Co., 

11903] 1 K. B. 851. 

2214. Foreman of work gang — Lump sum 

payment to gang — Engaged & directed by em- 
ployer.] — A tree feller, C., was engaged by a bailiff 
to cut down certain trees. He. asked that his son 
might helj) him, & also recommended another man. 
These men, with a further man, were all engaged 
by the bailiff, & the whole gang worked under the 
directions of C. The tree fellers were paid a lump 
sum for the job, which sum was distributed among 
the gang by arrangement among themselves. The 
men found some of the tools, the bailiff supplied 
others. On one occasion the bailiff instructed the 
men wliich way to let a tree fall, & after the 
accident he engaged two lu^w men to take the place 
of 0. The county ct. judge found that C. was not 
a workman : — Held : there wiis evidence to support 
the finding. -CuRTiB v. Plumi*tre (1913), 6 

B. W. C. C. 87, C. A. 

Amudatimi 4 t ; — Reid. JluKhcK r. Quiiui (1017), 1 1 B. W. 

429 ; Bruy v. Kirkpatrick (1919), 12 B. W. C:. r. B)3. 

2215. Liberty as to hours of work.] — 

A decorator agi <.»ed with a builder to paper a hous**, 
being erected by the latter. TJie decorator was 
to have complete liberty as to hours of work. 
He made out a bill for the work done by liim on 
the payment of whicli he gave a receipt. On a 
claim for compensation for injury by accident, tiuj 
county ct. judge found that the decorator was 
under a contract of service witli the builder : — 
Held : there was evidence to suppoit the finding. — 
Lewis v. Stanbkidge (1913), 6 B. W. Ih C. 568, 

C. A. 

2216. Delegation of work not possible.] 

— ^A workman was engaged by a linn to break 
up old metal by means of blasting. He had no 
regular hours of work ; his time of airival depended 
on the kind of morning & the work to be done ; 
he could leave when he liked ; lui pleased himself 
& did not go to work every day as there was not 
always work. Having suffered an injury while 


PART XIV. SECT. 8, SUB-SECT. 6. 

22131. Whdhcrmn’kmanoriiidepend- 
itU conimetor — Contract for work at fixed 
prico^Applicant mpplyinu labour A; 

— llAiLWAYs Comic v. Kicuaaus, 
UOll] S. K. Q. 61.— AUS. 

221 3 ii. .] — pozzi V. 

Ay^n (1818), 20 W. A. L. R. 104 — 
AUS. 

2213111. ,] — HuauESv. 

Qwinn (^17), 52 I. L. T. 21; 11 
B. W. C. C. 420.— IR. 

, .1 — ^A rabbit trapper, 

liaving affrood in writing with an 
employer to do tho trapping of rabbits 
on certain lands for a season, at a fixed 
payment per couple, tho employer 
supplying tlie gear & tho use or a 
^ittage wliile so engaged, was inJunHl in 
the coumeul his employment : — Held : 


on tho agreement, ai»pcl. was an 
incLopondon t con tractor.— M‘ Connell 
V. Galbraith (1913), 7 B. W. C. C. 
968.— IR. 

2215 i. Liberty as to /aturs of 

iwwAr.J — Byrne iL BALTiNai.AB8 Rural 
District Council & KkiAiY (1911), 
43 I. L. T. 206 ; 5 B. W. C. C. 566.— 

IR. 

2215 ii. .] — Byan v. 

Titberary North Riuino CouN'rY 
Council (1914), 8 B. W. C. C. 415. — 

IR. 

2215 iii. .1 — Bray r. Kirk- 

patrick & 8ons (1919), 12 B. W. C. C. 
493.— IR. 

2215 iv. .] — Crowley r. 

Limerick County Council, 11923J 
21. U. 178.“ IR. 

2215 V. . J— Ha voEN v. Dick 


(1902), 5 h\ (Ct. of Soss.) 150.— SCOT 

2215 vi. .J— Chisholm r. 

Walker & Co., [1908] S. C. 31; 46 
Sc. L. K. 24 ; 16 8. L. T. 395 ; 2 
B. W. C. C. 261.— SCOT. 

221 5 vii. . ] — Eh wards & Co. 

Lix>TD, 11919] T. 1\ D. 291.— S. AF. 

2216 i. Delegation of work 

not vo88ihle.\ — Held: the nurse was 
employed under a contract for pro- 
fessional services & not under a con- 
tract of service, &, accordingly, was not 
a workman withiii Workmen's Com- 
pensation Acts. — Dow V. M'Neill, 
11925] S. C. 60.— SCOT. 

d. Necessity for wages.] — A 

worker, in order to bo onMtled to the 
bonofltHOf Workers* Compoiisation Act, 
1902, must, at Uio t itiio of the accident 
in respect of which he claims, Jiave 
S 2 


Master and Servant. 
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Sect, 3. — Peraoiia iwi entilled to compemalion : Sub- 
seels, 5, 6, 7, 8 9. Sect. 4; Sub-sect, 1.] 

at work, which resulted in total incapacity, lie 
made an application for compensation, & the 
county ct. judge found that he was a “ workman ** 
within the meaning of Workmen’s Compensa- 
tion Act, 1000 (c. 58), on the ground that as the 
contract was one in whicli it was impossible for 
lum to delegate the work, it was a contract of 
service : — Held : whether there was power to 
delegate the work or not was not the correct test ; 
the case must go back for a rehearing for the 
county ct. judge to consider more fully the question 
of “ control ” of the work & workman by the 
alleged employers. — Underwood v. Perry & 
Son, lyrD, (1922), 1.5 13. W. C. C. 131, 0. A. 

2217. Accident during work done in spare 

time — Work obtained through assistance of em- 
pioyer.] — A workman was engaged by the lessee 
of a theatre to do work which occupied liim pai-t of 
ilio nft)i*ning & the whole of each evening. For 
iliis he was i)aid a weekly wage, & given early 
information as to the movements of tiieatrical 
])erformci*s, so as to enable him to contract with 
iJicm for the moving of their luggage to & from the 
railway station at the beginning & end of each 
week. While removing luggage in the perform- 
ance of one of these contract he met with injury 
by accident : — Held : he was not under the control 
of the lessee at the time, or temporarily lent to 
another, person, but an independent contractor, 

6 therefore, the accident did not aiisc oi I of or in 
the course of his employment. — H tjscroft v. 
llENNEn (1914), 110 T. 494 ; 58 Sol. Jo. 284 ; 

7 B. W. C. C. 41, 0. A. 

2218. Assistance given by workman’s 

family — & by hired assistance.] — A workman was 
employed as a dairyman on the tcimis of a written 
ij.gi’eemcnt wiiich described the i»arties to it as 
employer &; employee, provided that the latter 
should {inter aha) manage a herd of forty-five 
cows, that several tilings should be done accord- 
ing to the instructions or desire or directions of 
the employer. Tlie employer was to give 458. 
a week with Jiouse & garden & certain extras. The 
ijmployec kept a boy at 38. (5d. a week to assist 
him in the work, & his own two sisters lived with 
liim & helped in the dairy. He paid the boy’s 
wages & boarded him & also paid allowances to, 
& the board of, liis sistei’s. In proceedings by him 
for compensation under Workmen’s Compensation 
Act, 1900 (c. 58) : — Held : on the construction 
of the agreement, appet. was a “ workman ” within 
the Act & not an independent contractor ; & 
expenses of help given by younger members of the 
family who lived with the workman ought not to 


I be deducted 11*010 his wages in the absenqe of an 
express contract or proof that he could not earn 
1 his wages without their assistance. — Boper v, 

! Hussey-Freke, [1915] 3 K. B. 222; 113 L. T. 
035 ; sub nom. Roper v, Freke, 84 L. J. K. B. 
1351 ; 31 T. L. R. 507 ; 50 Sol. Jo. 590 ; 8 B. W. 
O. 0. 004, C. A. 

Anm^ation: — Cocsd. Jones v. lutcriialional AiiUiracite 

Collieries Co., [1919] 1 K. li. 156. 

2219. Description in contract of service — 

Employer & employee.] — Roper v. Hussey- 
Freke, No. 2218, ante. 

2220. Engagement at weekly wages — Sub- 

ject to week’s notice — Salvage contractor.] — 

Appet., a man with long experience as a diver & 
highly skilled in salvage operations, was engaged, 
under a contract in writing with harbour comrs., 
“ to superintend the work of dispersing ” a barge 
sunk in the harbour, at a salary of £10 a week, the 
engagement to be determinable by either party 
giving the otlier a week’s notice, & the comrs. 
supplying a diver & assistants, boat, diving gear, 
explosives & all necessary plant. In tiie course 
of the operations lie fell & injured his back, & was 
thereby totally incapacitated from work, & 
claimed compensation : — Held : on the true con- 
struction of the contract, appet. was not an inde- 
pendent contractor, but was a “ workman” who 
had entered into a “ contract of service ” with his 
employers witliin Workmen’s Compensation Act, 
1900 (c. 58), s. 13. — Binding v. Great Yarmouth 
Port & Haven Comrs. (1923), 92 h. J. K. B. 377 ; 
128 L. T. 743 ; 10 B. W. C. C. 28, C. A. 


Suii-sEUT. 0 . — Member of PoLrcE Force, 

See Workmen’s Comi>ensation Act, 1925 (c. 81), 
s. 3 (2). 

2221, Police constable acting as fireman — In 
pursuance of duty — Not within compensation pro- 
visions.] — Part of the duty of a police constable 
was to act .os a fireman. He was injured while so 
acting ; — Held : when a police constable in pur- 
suance of any duty under an Act of Parliament acts 
as a fireman, he is acting as a member of a police 
force, & is not a ” workman ” within the meaning 
of Workmen’s Compensation Act, 1909 (c. 58), s. 13. 
— SuDELL V, Blackburn Corpn. (1010), 3 B. W. 
C. C. 227, C. A. 


Sub-sect. 7. — Member uf Royal Forces. 
See Workmen’s Compensation Act, 1925 (c. 84), 
s. 33. 

Reservist In Royal Forces— In civil employment.] 

— Sec No, 2078, ante. 


boon ougugod imder a contract o£ 
Horvico with hlH oinidoyor at a 
roniuncralion which C4in be pro])orly 
described as wages. — Concoiux r. 
UnicAT Finoall a. M. Co., Ltd. 
(1907), 9 W. A. L. R. 192.— AUS. 

«. Uouaepainter.] — Painter 

employe<l to paint a honiestcatl is 
precluded by Workmcn*H CuuipeuBa- 
tlou Act, b. 10, from recovoiing coin- 
peuBntion lor iujiiricB BUbtalnod at that 

W.wnt“47’4.^1<^AN!” « 

f; excluaive nnploymeiU.] 

— A man who had a carting buslnesH 
used to cart Btones for a county council. 
Ho did the work aa & when he liked, 
being uncontrolled by the council, 
except that Uicir surveyor told him 
whore tho stuiieM were to bo placed. 
He did not work continuously, doing 
other work when ho wished :—/ic7ci * 
lie was not a workman within tlio Act. 
— liVAN r. TiITERARY (!S. II.) COUM’Y 


Council (1912), 48 I. L. T. 69; 5 
B. W. C. C. 578.— IR. 

ff*. 7 , .] — A man was 

employed by tho road overseer of tho 
county council to draw stones from a 
quarry, used for the purpose a horse 
& cart belonging to his father. TJiero 
was evidence that lie was to get work 
now & again when there w'ould bo work 
to do, but there was no objection to 
ills working for some one olso "when he 
wos not wanted badly by the county 
comioil: — Hdd: the man was employed 
under a contract of servioo & was a 
workman with tho Act. — O'D onnell 
V. C^iR County Council (1912), 
47 I. L. T. 41 ; 6 B. W. C. C. 457.— IR. 

_ h- — r-- — .]— T aylor o, Burnham 
& Co., [1910] S. C. 705.-H5COT. 

k. IHredions as to work 

utven -.] — A plumber, ccdlod in to 
execute I'epafrH, was paid by time, the 
owner of tho house supplying the 


materials. The owner of tho houso 
iudicatod wlioro tho defect was, gave 
some directions to the plurabor os to 
what lio was to do, & from time to 
time during tho course of tho work 
visited the place to see what progress 
was being made. The plumber met 
with an accident : — Ueld : tho plumber 
was a servant, & not an iudepeudAit 
contractor. — ^M cNally e. Fii'zueaalu 
(1913), 7 B. W. C. C. 966.— IR. 

1. CorUract to supply ship <C* 

crew ,] — A man, who had contracted 
with harbour comrs. to supply a yawl 
& a crew of four men for pimtage pur- 
poses, was drownod wldlst puttii^ a 
pilot on board a vesael: — Hdd: he 
was an independent contractor, & his 
dependants were not entitled to com- 

g jnsatlon. — W aiah v. Waterford 
ARBOUR COMRS. (1913), 7 B. W. C. C. 
900.— IR. 

m. Workgana supervised by 

Jomnan,] — M'Cready v. Dunlop & 
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Sub-sect. 8. — Member op Employer’s Family 
Dwelling in his House. 

See Workmen’s Compensation Act, 1025 (c. 84), 
s. 3 (2). 

2222. Employment by parent — Effect of claim 
being barred — On claim against principal of 
parent.] — Kosp. a timber merchant, having pur- 
chased certain trees in the course of his business, 
contracted with M. to fell same. M. employed 
appet., his son, to help him in carrying out his 
contract with rosp., appet. suffered personal 
injury in so doing. In proceedings by the son to 
recover compensation from resp. as principal 
under Workmen’s Compensation Act, 1906 (c. 68), 
s. 4, it being admitted that the son had no claim 
against his father by reason of his being a “ member 
of Ids employer’s family dwelling in his house ” 
within the definition of “workman” in sect. 13 
of the Act : — Held : inasmuch as the liability 
under sect. 4 is a liability on the part of the 
lirincipal to pay compensation to the “ workman 
employed,” k as the son was not a “ workman ” 
within the meaning of the Act as between himself 

his employer, his father, resp. was not liable as 
a principal under sect. 4. — Marks v. Carne, [1909] 
2 K. B. 516 ; 78 L.. J. K. B. 853 ; 100 L. T. 950 ; 
25 T. L. H. 620 ; 53 Sol. Jo. 561 ; 2 B. W. C. C. 
180, A. 

Ann-(dati(m : — COliSd. Wood i\ Woo»l iV.l L. J. K. R. 

538. 

2223. Employment by family partnership — One 
partner resident elsewhere.]— Wood v . Wood, No. 
2231, post. 


SiJB-sK(rr. 9.~ -Partners. 

2224. No claim between partners — Or by widow 
of deceased partner.] — A member of a pai*tnership 
formed for the purpose of working a mine, by 
arrangement with his co-partners, worked in the 
mine as a working foreman, & received weekly 
wages out of the profits of the business. While 
working in the mine, he met with an accident which 
caused his death, & his widow thereupon claimed 
(‘ompensation under Workmen’s Compensation 
Act, 1897 (c. 37), from the surviving partners : — 
Held ; the case contemplated by the Workmen’s 
(’ompensation Act, 1897 (c. 37), was tliat of 
a workman employed by some other person or 
persons ; deceased having been himself one of the 
paiiners in the firm for which he was working, he 
could not be said to have been employed by them ; 

therefore the case was not within the Act, & 
appet. was not entitled to compensation. — 
Ellis v. Ellis (Joseph) &Co., [1905] 1 K. B. 324 ; 
74L. J.K. B. 229; 92 L. T. 718 ; 53 W. K. 311 ; 
21 T. L. R. 182 ; 7 W. C. C. 97, C. A. 

Annotation : — ^Apld. Whelan t. Great Northc*m Sleam Fisldng 
Co. (l{)09), 1011 L. T. 013. 


Sect. 4.— PERSONS LIABLE TO PAY 
COMPENSATION. 

Sub-sect. 1. — In General. 

See Workmen’s Compensation Act, 1925 (c. 84). 
ss. 5, 48 (2). 

2225. Who is an employer — Question of fact.] — 

Resps. were owners of a threshing machine which 
they let out on hii*e to farmers. They were bound 
by statute to have three men tc) attend the 
machine, two to look after the engine a thiid as 
a “ road man.” At farms tlie road man acted as 
assistant in the threshing, being paid for this by 
the farmer & not by resps. Whih? engaged in 
the threshing appet., the “ road man,” was injured. 
& claimed compensation from resps., who denied 
liability, stating the farmer was employer. The 
county ct. judge held resps. were the employei'S : — 
Held : the county ct. judge had decided a question 
of fact, & there was eviden(!e to support his decision. 
— Reed v. Smith, Wilkinson Co. (1910), 3 
B. W. (\ C. 223, i\ A. 

2226. .] — A workman was drowned 

while mooring a ship of resps. ; he was paid by 
stevedore who workcnl for resps. & other films. 
Resps. contended that he was employed by tlu^ 
stevedore & not by th(un. Tlie stevedore gave 
evidence that tlie money was i)aid through Jiim 
merely for the convenience of the resps. : — 
The county ct. judge held thaf^ the man was 
employed directly by resi>s. & not by f he steve- 
dore : — Held : it was a question of fact, & tlie el . 
could not interfere, as there was some evidence 
to support the decision.- --J*ollard r, Goole A 
Hull Steam Towing CU)., Ltd. (1910), 3 B. W. 
i\ C. .360, C. A. 

2227. .]— Apixd . was a. pupil at a sea 

training school learning tlie work of a stoker. By 
arrangement wiMi a gas co. tlie pupils visited ila? 
gas works for the purpose of lc*ai*ning ti'imming A. 
stoking coal, as part of their training, for which 
they received no remuneration. Subsequently 
the gas CO. having difficulty in obtaining labour, 
made an arrangement with the 8ch()ol whereby tin* 
work required was done by the pui)ils. Boys were 
selected by the school autliorities, A marclied to 
the work, supeivised & mai’tdiod back by tli(‘ 
school insl^ructor. ff^ho giis co. i)aid each boy 6d. 
an hour. During this emiiIoyTn(‘nt apjxt. was 
injured A claimed compensation. JTo said that 
he thought this employment was part of his 
training. The county ct. judge; femnel that this 
was ne)t so, but that appet. was in the em])le)yinenl , 
at the time of the accident, A uneJejr the e*e)ntre)l 
of the gas co. Upon this he made an award in 
favour of ai^pct. against the gas co. : - /Me/ : 
it was a question of fact upon whicli there was 
evidence to support the finding, A there was ne> 
misdirection. — ^B agley v, Gravesend Gas <V). 
(1923), 16 B. W. C. G. 19, C. A. 


Cto^aOOO), 2 F. (Ct. of Soss.) 1027.— 

PART XIV. SECT. 3, SUB-SECT. 8. 

n. Eynployment by parent .] — ^A son, 
ejtnployeel by his father, lived with lilm, 
& paid lilni board & loelglng. He was 
injured wliile absent for several weeks 
on hia father’s business : — Held : he 
was a " member ** of his employer’s 
family, dwelling in Ids house,” & 
was tiiorefore not a workman within 

— ^M’Douqall V . M'Dougall, 

ISi! ^26; 48 So. L. K. 315; 

1 S L. T. 90 ; 4 B. VV. C. C. 
373. — SCOT. 

part XIV. SECT. 3, SUB-SECT. 9. 

o. Partnership must be proved .] — 


I A person who owned ton sixty-fonrtli 
sliares of a trading scliooner was 
employed as master by the managing 
owner, & met Ids death wldlo in the 
course of his employment : — Held : 
In the absence of any proof of parf.ner- 
ship or joint 'adventure in a course of 
trading, the master was a workman 
& ids dependants w^iro cmtitlod to 
recover compensation from tlie inanag' 
ing owner. — Carswell v. SiiAurE, 
(1910J S. C. 391 ; 47 Sc. L. H. 335 ; 
[191UJ 1 S. L. T. 80; 3 B. W. C. C. 
652.— SCOT. 

PART XIV. SECT. 4. SUB-SECT. 1. 

p. trho is an employer.] — The 
words ” an employer ” in Workmen’s 
Compensation Act, U. S. B. C., 1924, 


c. 278, H. 12 (3). include any employer 
wlio falls within the purview of the 
Act & is deft, to a workman’s action 
hir injuries even though he was not the 
employer of said workman. — 1 *ktku 
V. YORKSnillE JCSTATE CO., LTD., 
[1926] 2 1). L. U. «41 ; 119261 A. C. 
613 ; (1920J 2 W. W. Jl. 545 ; aJOTf/.. 
[1925] 3 J). L. Jt. 1193 ; 30 B. C. B. 
71; revsff., [1925] 2 D. L. K. 1213 ; 
[1925] 2 W.W. H.78; 35 IS.C. 11.431. 
—CAN. 

q. ** l/7uler(aker.**] — 

r. NoitTH British Ky. Co. nOW), 0 h. 
[(’t. of SesH.) 540 ; 41 Sc. L. R. 38.1 ; 
11 S. L. T. 746.— SCOT. 

r. Landlord of farm Id, for share 
of produce — No rclaiioti of employer to 
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Sect. 4. — Persons liable to pay compensation: Sub- 
sect. 3, B., C. D. ; bvb-sect. 4.] 

of the roof was no part of the business of the 
builder, the last clause of Workmen’s Compensa- 
tion Act, 1897 (c. 87), s. 4 applied, & the builder 
was not liable to pay compensation. — B ush v. 
Hawes, [1902] 1 K. B. 230 ; 71 L. J. K. B. 68 ; 
85 L. T. 607 ; 66 J. P. 260 ; 60 W. K. 311 ; 4 
W. C. C. 33, C. A. 

Annotalitm : — Apld. Hockley r. West liOndon Tiniber & 
Joinery Co. (1914), 112 h. T. 1. 

2246. Liability only within provision.] — 

Skates v. Jones & (Jo., >Jo. 2239, ante. 

2247. Erection of station for railway com- 

pany.] — I’lie erection of a railway station is work 
“ which is merely ancillary or incidtmtal to, & is 
no part of, or process in, the trade or business ” of 
a railway co. within the meaning of Workmen’s 
Compensation Act, 1897 (c. 37), s. 4 ; & therefore 
the railway co. arc not liable to pay compensation 
under that Act to the workman of a contractor, 
who has coniTacted with them to do such work, 
in respect of an injury occasioned to the workman 
in the execution of it. — 1*earck v. London & 
South Western By. Co., [J900J 2 Q. B. 100 ; 69 
L. J. Q. B. 683 ; 82 L. T. 487 ; 48 W. B. 599 ; 16 
’J'. L. B. 336 ; 2 W. C. C. 47, C. A. 

AnmtiaHims Knight r. CJuhit.t (1901), 3 W. C. C. 

7 1 ; Wrigloy v. Duglt-y & Wright, [19011 1 K. B. 780. 

2248. Erection of iron roof for builder.] — 

Bush v. Uawes, No. 2245, ante. 

2249. Fixing wheel to steam engine of 

factory.] — A 6rm of engineers contracted ^ ith the 
owers of a cotton spirming factory to put a new 
driving wheel into the steam engine btilonging to 
the factory. While engag(»d in tlie work of 
fixing the new wheel a W’orkman employed by the 
engineeis m(‘t witJi an accident which caused his 
death : — Held : the w'ork being merely ancillary 
or incidental to ^ no part of or process in the 
business of the owners of the cotton spinning 
factory the case did not come witliiii Workmen’s 
Compensation Act, 1897 (c. 37), s. 4, & tlierefore 
a dependant of thtj dec(*as(‘d workman was not 
entitled to compensation under the Act against the 
owners of thc^ cotton spinning factory, — W kioley 

V . Bagley &> Wright, [1901] 1 K. B, 780 ; 70 
L. J. K. B. 538 ; 81 L. T. 415 ; 65 J. P. 372 ; 49 

W. B. 472 ; 3 W'. C. C. 61, 0. A.; on appeal, 
stib nom. Wimgley r. Whuitaker A Sons, fl902] 
A. C. 299, H. L. 

Annotations Willir.otf v. I’aton, [1<J()2] 1 K. B. 

237 ; r. WJiito (1904), 20 1’. L. H. 77ft ; Iloiildtr 

Line V. Griftin, [l«0ftj A. C. 220 ; Back r, Dick Kerr, 
n^OOGJ A. C. :J2ft ; Spencer V. llarriHcm (lUOS), 1 B. W. O. (’. 

2250. - — pemolltlon of building for builder.] — 

A linn of build (U‘s entered into a contract with 
tJie owner of two adjoining houses in a street, 
numbered re.spectively J6 & 17, for the demolition 
of No. 17 & the oi*ecti()n of a new building on the 
site of it, & for alterations & repairs to No. 16, 
'file lirin iiabitually ontei*ed into contracts for the 
demolition of buildings & the erection of new 
buildings on their sites. It was, however, their 
practice not to oxifcute the wnrk of demolition 
themselves, but to sub-contract for that work 
with another pci*son, wdiicli they accordingly 
did witli regard (o the liouse No. 17. The two 
houses respectively, ^ tlic paiiy >vall common 


to both, were of a height exceeding thirty feet. 
An accident happened to a workman employ^ 
by the sub-contractor in the demolition of 
in the coui*se of his employment, which caused his 
death. At the time of tlie accident No. 17 lia^ 
been reduct?d to a height of about eleven fe^, 
excepting the party wall, which was not to be 
pulled down, & remained standing. On a claim by 
the workman’s widow for compensation for herself 
Si cliildnm as dependants on deceased under 
Workmen’s Compensation Act, 1897 (c. 37), the 
county ct. judge found that the worlanan was 
employed in the demolition of a building which 
at the time of the accident exceeded thirty feet 
in height, & that the builders were liable to make 
compensation to his dependants under s. 4 of the 
Act : — Held : there was evidence to support 
the county ct. judge’s finding as above mentioned ; 
work of demolition was not merely cmcillary to 
their business ^ & therefore they were liable under 
Workmen’s Compensation Act, 1897 (c. 37), s. 4. — 
Knight v. Cubitt & Co., [1902] 1 K. B. 31 ; 71 
li. J. K. B. 65 ; 85 L. T. 526 ; 66 J. P. 52 ; 60 
W. B. 113 ; 18 T. L. B. 26 ; 46 Sol. Jo. 49 ; 4 
W. C. C. 42, C. A. . ^ 

Ann^iaiio/ns : — ^Distd. Bush v. Hawes, 11902] 1 K. B. 216. 

Retd. Woffstatl r. Porks (1902). 87 L. T. 658 ; Hartley v. 

guick, 11905] 1 K. B. 359. 

2251. Navigation to destination of lighter— 

For coal merchants.] — liiruted co. carried on the 
business of coal m(;rchants in various parts of the 
world, including Cape Verd, as incidental to that 
business, the business of lightermen, ’& they pur- 
chased in England a lighter for use in their business 
at Cape Verd. By an agreement entered into 
between tlie co. Sc CL, G. agreed for a lump sum to 
navigate the lighter from England to Caj)c Verd 
& deliver her into the co.’s hands there, & to 
provide & pay for the crew', & the co. agi^eed to pay 
all demands for insurance, also clearances at the 
port of depai'turc. B., who was appointed by G. 
to take command of the lighter, engaged i/he crew. 
The boatswain, who was incapacitated by an 
accident on the voyage, applied against the co. 
for conii)onsation under Workmen’s Compensation 
Act, 19U6 (c. 58) : — Held : the co. in tlie course or 
for the puri)oses of their business had contracted 
with G. for the execution by or under O. of part of 
the work undei*taken by them & were liable as 
principals under Workmen’s Compensation Act, 1906 
(c. 58), 8. 4 (1). — Di'ttmar V. Ship V 593 (Owners), 
L1909J 1 K. B. 389 ; 78 L. J. K. B. 523 ; sub nom. 
Dittmar r, Wilson, Sons & Co., 100 L. T. 212 ; 
25 T. L. B. 188 ; 2 B. W. C. C. 178, C. A. 
Anntitatwns : — Distd. Hockley r. W'^ost London Timhor 

Joinery Co. (1914), 112 L. T. 1. Refd. Skates v. Jones, 

11910] 2 K. B. 903. 

2252. Services of lecturer at exhibition — 

Engaged by licencee of exhibition authorities.] — 

Waites V. Eranco-British Exhibition, No. 2044, 
ante. 

2263. Repair of own house for surveyor.] — 

A surveyor contracted to have his house repaired, 
& agreed to supervise the work himself : — Held : 
this was not a contract in the course of or for the 
purposes of the surveyor’s trade or business. — 
Brine v. May, Ellis, Grace Sc Co. (1912), 6 
B. W. C.C. 134, C. A. 

2254. Scaling of ship’s boiler — For ship 

owners.] — Wliere the owners of a steamship entered 


factory.] — Bre v. Ovens (1900). 2 K. 
(Ct. of Sobs.) 439.— SCOT. 

h. Erection of ciynala fur 

railway Burns v. North 

2 F. (Ct. of Sobs.) 

629. — SCOT. 

Collection tf* delivery of 


goods for railway company.]— G reen- 
uiLL V. Caledonian Ky. (1900), 2 F. 
(Ct. of Suss.) 736. — SCOT. 

]• — 7 “ Erection of stone wall in 
^Hng for railway cowtpany,}— D undee 
Joint Ky. v. Carlin 
(1901), 3 F. (Ct. of Sess.) 843.— SCOT. 


m. Cleaning windows of work’ 

shop for firm of tailors.] — 1)bmi*st£R 
V. Hunter (1902), 4 F. (Ct. of Soas.) 
680.— SCOT. 

n. Tarring chambers of 

chemical works .] — ^ZUQO v. Cunning- 
ham (J. 8c J.). Ltd., 11908] S. C. 827 ; 
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into a contract with a contractor to scale the 
boilers of the vessel, & he engaged certain work- 
men to do the work, the principals not exercising 
any control over the workmen, it not being their 
practice to undertake the scaling of the boilers of 
their steamships themselves, they always employ- 
ing an independent contractor to do it, the 
operation that the contractor had contracted to 
perform for the principals was held not to be work 
executed “ in the course of or for the purposes of ” 
the principars “ trade or business within 
Workmen’s Compensation Act, 1900 (c. 58), s. 
4 (1), so that the principals were not liable to pay 
compensation to one of the workmen who was 
injured by “ accident arising out of & in the course 
of ” his employment. — L uckwtix v, Auchkn 
S. a Co., Ivi’D. (1913), 108 L. T. 52 ; 0 B. W. C. C. 
51 ; 12 Asp. M. L. C. 280, C. A. 

AnnMitm: — ^Apld. Hookloy v. West LoTulon Timber & 
Joiuory Co. (1914), 112 L. T. 1. 


C. Indemnity, 

See AVorkmen’s Compensation Itules, 1920, rr. 
20-24. 


2255. Right of principal to indemnity — On com- 
pensation paid to workman — Award of com- 
pensation declaring no right to indemnity.] — The 

contractor for the building of a house sub-let 
the plastering work to F., who agreed to supply 
& control the labour for it, the contractor to find 
f.he materials & plant for such work. One of F.’s 
workmen, while engaged in the plastering work, 
met with an accident, & recovered compensation 
under Workmen’s Compensation Act, 1897 (c. 37), 
from the contractor. The contractor appealed 
from that part of the award so far as it declared 
that ho was not entitled to an indemnity from F. : 
— Held : allowing the appeal, F. had agreed to 
execute a substantial paii of the work of con- 
struction, although only supplying & controlling 
the labour therefor ; he was consequently an 
“ undertaker” in regard to that part, & he was 
bound to indemnify the contractor. — AV aostaff 
V. Perks & Son (1902), 87 L. T. 558 ; 51 W. Ji. 
210 ; 19 T. L. K. 112 ; 47 Sol, Jo. 145 ; 5 AV, (J. C. 
no, C. A. 

2256. .] — ^Aiiplts. undertook to build 

a house, & agreed with a sub-contractor fJiat he 
should slate the roof. A workman employed by 
the sub-contractor was killed in tlie course of his 
employment, & his widow was awarded compensa- 
tion against applts. as undertakers under Work- 
men’s Compensation Act, 1897 (c. 37):— 7/ e/d; 
the sub-contractor would have been liable as an 
undertaker, & applts. were entitled to be 
indernmfied by him against the amount of com- 
pensation awarded. — Cooper & Crane v. AVrigiit, 
11902] A. C. 302 ; 71 L. J. K. B. 642 ; 80 L. T. 
776 ; 51 W. R. 12 ; 18 T. L. R. 622 ; 4 AV. C. C. 
75y II, 2 j, 


Polld. Wagstaflf v. Perks (1902), 87 L. T. 
Jophiig & Palmer’s TravellinK Cradle, 
U904) 1 K. B. 222. ReU. Evans v. Cook. [1906] 1 K. B. 
oa. 


2257. ,] — The contractor for the repair 

of a building exceeding thirty feet in height agi’eed 
with a sub-contractor that the latter should supply. 


fix, &; remove four travelling cradles which were 
used as a scaffolding in the process of repairing 
the building. During the process of removing the 
cradles, which the arbitrator found to be a sub- 
stantial part of the process of repairing the 
building, one of the sub-contractor’s workmen 
was fatally injured: — Held: the sub-contractor 
was liable to indemnify the contractor, who had 
been held liable to pay compensation to the 
deceased workman’s dependants. — ^McCabe v, 
.Topling & Palmer’s Travelling Cradle, IjTD., 
11904] 1 K. B. 222; 73 L. J. K. B. 129; 89 
L. T. 624; 68 J. P. 121; 52 W. R. 358; 20 
T. L. R. 119 ; 6 W. C. C. 100, C. A. 

Aimotalum .—Reid. I’lant r. Wriffht, [1906] 1 K. B. 363. 

2258. Mode of recovery — AVhether limited to 
arbitration — High Court action.] — ^A workman in 
the employment of a sub-contractor sustained a 
personal injury by accident under circumstances 
that entitled him io compensation under AVork- 
men’s Compensation Act, 1897 (c. 37). The 
undertaker who had contracted to do the whole 
of the work agreed to pay to the workman during 
incapacity one-half of his average weekly earnings, 
&; made payments accordingly. In an action 
brought by the undertaker to recover from the 
sub-contractor the amount so paid : — Hctd : 
there was nothing in the Act which affected the 
right of pltf. to bring the action in the High Ct. — 
Evans v. Cook, [1905] 1 K. B. 53 ; 74 L. J. K. B. 
95 ; 92 L. T. 43 ; 53 W. R. 81 ; 21 T. Ti. R. 42 ; 
49 Sol. .To. .53 ; 7 W. C. C. 41, C. A. 

I>. Exceptions to LiahllUy, 

See Workmen’s (Jompensation Act, 1925 (c. 84), 

s. 6. 

2259. Accident occurring elsewhere than in, 
on, or about premises — Meaning of “ about — 
Proximity to premises — Accident in public street 
two miles distant.] — A workman who was 
employed in connection with certain paving 
operations by a sub-contractor, his duties being to 
cart materials for the work, & remove rubbish, 
while so engaged was accidentally killed in the 
public street at a distance of two miles from the 
site of the work : — Held : the accident had nol- 
occurred “ on, or in, or about i)remises ” on which 
tlie principal contractor had undertaken to execute* 
the work, or which were ” otherwise under liis 
control or management ” within AA^orkmen’s Com- 
pensation Act, 1906 (c. 68), s. 4 (4), & consequently 
the principal was not liable to pay compensation 
under the Act.- - Andrews v . Andkews & Mearh, 
[1908] 2 K. B. 507 ; 77 L. J. K. B. 974 ; 99 L. T. 
214 ; 24 T. L. R. 709 ; 1 B. \V. C. C. 204, C. A. 
Anwtiaiion : -Refd. Dil l mar r. Ship A’' 693, [1909] I K. B. 

3H9. 

2260. No claim maintainable against contractor 
— Principal not liable.]— Marks v. ( Uhne, Xo. 2222, 
ante. 


Sub-sect. 4. — Insurance against Liability. 
See Insurance. A"o 1. XXIX., pp. 404-400, 443, 
Nos. 3195-3203, .3410. 


u »* 18 S. L. T. 51 ; 

B. W. C. C. 257.-H5COT. 

— “ Bailer-acdLing for shit 
io?.*’ g‘cP‘,1259 ; 46 Sc. L. 


PART XIV. SECrr. 4, SUB-SECT. 8.— C. 

principal to indemnitv 
Pn compensation paid to workman ,] — 


Topttxo V. Ritind (1904). 6 F. (Ct. of 
SoHS.) 066.— SCOT. 

p. Liability aUernalive — Not joitU 
or joint «rt>rraZ.J— The statutory 

liability of the ompJoyor & that of the 

f principal are alternative &; neither 
oint nor Joint & several. — Heath v, 
Oliver (1914). 27 W. L. R. 607 ; 6 
W. W. R. 305.— CAN. 

q. Mkier t». Dublin 


CORPN. (1912). 40 I. L. T. 236; 0 
B. W. C. O. 441.— IR. 

,, .] — Herd v. Summers 

(1905), 7 P. (Ct. of Bess.) 870.— SOOT. 


PART XIV. SECT. 4, SUB-SECT. 8.— D. 

i, AccidetU occurring elsewhere than 
in, on, or <fbout premises — Meaning of 
“ abmd •*--At or ntor. }—Monaoh^ v. 
United Collieries (1900), 3 Jf, (Ct. of 
SwH.^ 149.— SCOT. 
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Sect. 6.— RIGHT TO COMPENSATION. 

Stm-8ECT. 1. — ^PBRSONAi InJORY BY ACCIDENT. 
A. In GencraL 

See Workmen’s Compensation Act, 1025 (c. 84), 

s. 1. 

2261. Meaning of ** accident ’’—Something for- 
tuitous & unexpected.] — The word “ accident ” in 
Workmen’s Compensation Act, 1897 (c. 37), s. 1, 
involves the idea of something fortuitous & 
unexpected. — H knspjy v. White, [1900] 1 Q. 11. 
481 ; 09 L. J. Q. 13. 188 ; 81 L. T. 707 ; GS J. P. 
804 ; 48 W. K. 257 ; JO T. L. K. 04 ; 2 W. C. C. 
1,C. A. 

Annotations : — ^Apld. Timmins r. Loods Forge Co. (1900). 
A3 L. T. 120. iDistd. Walker v, Lilleshall Coal Co., 11000] 
1 Q. B. 481, 488. Overd. Fentou r. Thorloy, [1903} A. O. 
443. Consd. Higgins v. Campbcdl &; Harrison, Turvey v. 
Brintons, [1904] 1 K. B. 328. Reid. Roper r. Greenwood 
(1900), 83 L. T. 471 ; Boardmau v. Scott & Whitworth, 
I1902J 1 K. B. 43 ; Clover, Clayton ». Hughes. [1910] 
A. C. 242. 

2262. .] — A workman, having a 

blistered finger, was handling oil & red lead in the 
ordinary course of his employment, dt, in so doing, 
failed ijO keej) the rod lead from the blistered finger, 
which accordingly became inflamed & was 
seriously injured : — Held : he liad not suffered 
any injury by “ accident ” within the rule laid 
down in Hetisey v. White, No. 2201 , ante, — Walker 
V, IdLLESHALL CoAL Co.. [1900] 1 Q. B. 481, 488 ; 

09 L. .T. Q. B. 192 ; 81 L. T. 709 ; 04 J. P. 85 ; 

10 T. L. It. 108 ; 44 Sol. Jo. 117 ; 2 W. C. C. 7, 
C. A. 

Annotations : — Consd. Roper «. Greenwood (1 00), 83 L. T. 
471. Apld. TiminJns v. Leeds Forgo Co. (1900), 83 L. T. 
120. Refd. Boardmau v. Scott & Whitworth, [1902] 1 
K. B. 43 ; Higgins v. Campbell & Harrison, Turkey v, 
BrintouF. [I904J 1 K. B. 328. 


2263. .] — Timmins v, Leeds Forge 

Co., Ltd., No. 2291, post. 

2264. An untoward event not expected or 

designed.] — In Workmen’s Compensation Act, 
1897 (c. 37), the word “ accident ” is used in the 
popular & ordinary sense, incans a mishap or 
untoward event not expected or designed. 

A workman employed to turn the wheel of a 
niachine, by an act of over-exertion ru})tui*c?d 
himself : — Held : he suffered an injury by 
accident ” within the meaning of ihe Act A was 
entitled to compensation. 

Ilensey v. White, No. 2201, ante, overruled. 

When personal injury & its cause or causes have 
been ascertained the qu(^sti(jn whether such cause- 
on causes amount to an accident within the 


moaning of the Act is a question of law on which 
the decision of the county ct. judge is not final ; 
& is not a question of fact on wliudi his decision 
is not open to apjieal (Ia)UI) Lindley). — Fenton 
V, Tiionijov & (’o., Ltd., |1903] A. (\ 443 ; 72 
L. ;|. K. B. 787 ; 89 L. T. 314 ; 52 W. il. 81 ; 19 
T. L. li. 084 ; 5 W. C. C. 1, JL L. 

Annotations : — Consd. Higgins v Gumpbell Sr. Harrison, 
Turvey v. Hiintous. [1904] 1 K. B. 328. FoUd. Brintons 
V. Turvey, [1905J A. C. 230. Consd. v. CuinmolJ. 
Laird, [ISIO;,] 2 K. B. 232 ; Wieks v. Do^^cll, [1905] 2 
Iv. B. 225 ; Isniay, Imrio v. Williamson, [1908] A. C. 
f d7 ; Glovor, Clayton v, Huglies, 11910] A. C. 242 ; 
Kelly V. Aucheiilt^ Coal Co. (1911), 4 B. W. C. C. 417 ; 
Murray v. Denholm (1911), 6 B. W. C. C. 490 ; Alloa Coal 
/ ® W. C. C. 398 ; I’rttou 17. Dixon 

(jJ13), 9 IJ- W. C* G. 882 ; Finlay v, Tiillamore Union 
"73. Ezpld. Trim Joint 
Dls^lct^liool, Board of Mauagomont v. Kelly, [1914] 
A. G. 607. Apld. Glasgow Coal Co. v. Welsh. [1916] 2 

VwK S- 


; FitJigcrald a.’ciarko, [1908] 
? 7.9^ Goe t>. Fife Coal Co. (1909). 2 B. W. C. O. 8 ; 

/f * V^orksliiro Accident Insco., 
• Anderson v. Balfour (1910), 3 B. W. 
C. C. 688 ; Nisbet v. Rayno & Bum (1910), 80 L. J. K. B. 
84 ; \\ aruer r. Conchman (1910), 103 L. T. 093 ; Borland 


V. Watson, Gow (1911), 5 B. W. O. C. 514 ; Eiunan v. 
Dalziel (1912), 6 B. W. C. C. 900: M*Ardle v. Swansea 
Harbour Trust (1915), 85 L. J. K, B. 733 ; Soott 17. 
Pearson. [1916] 2 K, B. 61 ; Leyland Shipping Go. v. 
Norwich Union Fire Insoe. Soo., [1917] 1 kTb. 873; 
C^rr V, Port Glasgow Burgh (1923), 16 B. W. C. C. 331. 
Mentd. Sherwood v. Johnson (1912), 5 B. W. O. C. 686 ; 
Vacher v. London Soo. of Compositors, [1912] 3 K. B. 
547 : Re Booler, [1915] 1 K. B. 21. 

2265. .] — ^A workman employed in un- 
loading coal from a ship, who was required in the 
coui*se of his duty to stend by the open hatchway 
through which the coal was being brought up from 
the hold, was seized with an epileptic lit while at 
work, & feu into the hold & was seriously injured : 
— Held: regard must be had to the proximate 
cause of the accident resulting in the injury, which 
was to be found in the necessary proximity of the 
workman to the hatchway ; the accident therefore 
arose “ out of ” as weU as “in the course of “ 
his employment, &; he was entitled to compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37). 

It is said tliat these decisions on the meiining of 
the word “ accident “ in insurance policies have 
no application to the word as used in Workmen’s 
Compensation Act, 1897 (c. 37), & reliance is 
placed on some observations made in Fenton v. 
Thorlcy Co,, Ltd,, No. 2264, ante, in the House of 
Lords. But when those observations are care- 
fully looked at, I think that they do not affect 
the authority of the insurance cases on the question 
before us. The point that was there being 
insisted on was that the remedies under Work- 
men’s (Compensation Act, 1897 (c. 37), were not 
to be limited by special contracts of insurance, 
& it was not suggested that what would have been 
an accident but for such limitations was not an 
accident under Workmen’s Compensation Act, 
1 897 (c. 37 ) ; in other words, compensation for an 
accident might be recoverable under that Act, 
although an action might not lie under the same 
circumstances upon an accident insurance policy. 
If injury is caused by an accident under the 
narrow standard of couFtruction applied to in- 
surance policies, a fortiori, it is so caused within 
the meaning of Workmen’s Compensation Act, 
1897 (c. 37) (Collins, M. It.).— Wicks v, Dowell 
& (’o.. Ltd., [1905] 2 K. B. 225 ; suh mm, Wilkes 
17. Dowdell & Co., 74 L. J. K. B. 572 ; 92 L. T. 
677 ; 53 W. It. 515 ; 21 T. L. R. 487 ; 49 Sol. Jo. 
480 ; 7 W. C. C. 14, C. A. 

Annotations : — Consd. Rodger v. Paisley School Board 
(1912), 5 B. W. C. C. 547 ; Thom (or Simpson) f7. Sinclair, 
[1917] A. C. 127 ; Wright & Grelg v. WKendxy (1918), 
12 B. W. C. C. 410. B^d. Hughes o. Clover, dayton, 
[1909] 2 K. B. 798 ; Fonnah v. Mid. & G. W. Ky. of Ireland 
(1911), 4 B. W. C. C. 440 ; Coylo (or Brown) v, Watson, 

i l915J A. O. 1 ; White v. Avery (1915), 9 B. W. C. C. 663. 
lentd. WilllamR t7. Llandudno (Joaching & Ckirriage C*o. 
(1915), 112 L. T. 848. 

2266. Meaning of injury.] — Woodcock v, Lon- 
don & North Western Ky. Co., No. 4085, post. 


B, Questions of Law and. Fact, 

2267. Question of law — Whether facts found 
constitute an accident.] — I^’enton v, I’lioRLEY^At 
Co., Ltd., No. 2204, ante, 

2268. Inference to be drawn from facts 

found.] — Gane V. Norton Hill Cou.iery Co., 
No. 2569, post, 

2269. .] — Read v. Baker, No. 2032, 

post, 

2270. Question of fact — Whether accident in fact 
happened.] — On July 31, 1923, a workman was 
carrying bags of cement upstairs, when, according 
to his evidence, a bag seemed to twist i*ound his 
back. He went home & was confined to the house 
for three months. The county ct. judge, after 
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hearing conflicting medical evidence as to whether 
the man’s condition was due to the accident or 
not, found that no accident had in fact happened 
to the workman on July 31, or on any other day : — 
Held : it was a question of fact upon which there 
was evidence to support tlie finding, & there was 
no misdirection. — Bafpa v. Mongiat (1924), 17 
11. W. C. 0. 163, C. A. 

2271. Whether accident occurred In course 

of employment.] — Johnson v, ^J’orrtngton 
(OWNRRS), No. 2277, 

What are Personal htjuries hy Accident, 

{a) In General, 

See Workmen’s Compensation Act, 1925 (c. 84 )» 

B. 1(1). 

2272. Epileptic fit.] — Wk^ks v, Dowell & Co., 
Ltd., No. 2265, ante, 

2278. Intrusion of foreign body into eye.] — 

Whilst a dock labourer was unloading a cargo of 
bran, some of tlie bran blew into his eye. ’Inhere 
was grit in tlie bran, & this, by his constantly 
Jobbing Itis eye, produced an abrasion of the 
cornea. In the end, his eye liad to be removed. 
'J’he county ct. judge found that the injury was 
due to an accident within Workmen’s Compensa- 
tion Act, 1906 (c. 58) : — Held : there was evidence 
to support, the finding. — ^A damk v, Thompson 
(1911), 5 B. W. C. C. 19, C. A. 

Annotatum : — Clonsd. Hellarriy v, Humphries (1913), C 

B. W. G. C. 53. 

2274. .J — Appet. was a youth about nine- 

teen years of age, in the employment of resps. as an 
apprentice turner. On Sept. 11, 1918, he was 
engaged in turning a steel piston when a piece of 
steel flew off & entered his eye. He went to an 
t*ye hospital, & it was found that, a piece of steel 
liad lodged under his eyelid, & it was removed. 
He was prescribed for at the hosiutal & received 
from the dispensary some drops & a lotion. 
Appet.. attended as an out patient at the hospital 
for a considerable time, using the drops & the 
lotion. On Oct. 19, 1918, when appet.’s eye was 
very much inflamed, he was seen by a doctor, & 
again on Nov. 1. The doctor had therefore not 
st‘en appet.. until considerably more tlian a month 
after thci accident liappened to him. Ultimately 
the eye had to be removed, which took place on 
Nov. ,5. 1’he doctor’s view was that, as he could 
lind no mark of any actual injury to appet.’s eye, 
he was driven to the conclusion that, the inflamma- 
tion must be attributed, not to the foreign body 
whicli had undoubtedly been in the eye, but to 
tubeiculosis. The doctor gave evidence however 
on cross-examination to the effect that he was 
6Hi(.(^ aware that inflammation would follow the 
])resonce in the eye of such a foT*eign body as a jnece 
of steel, but t hat as he could not find any abrasion 
on the eye lie thought that there was some other 
cause, such as tuberculosis, for the inflammation. 

It was decided by the county ct. judge that the 
injury to aijpct.’s eye had resulted in its removal 
A that it was “personal injury by accident 
arising out of & in the course of ” appet.’s employ- 
ment. within Workmen’s Compensation Act, 1900 
(<^- 58), s. 1. Hesps. appealed : — Held : there was 
evidence upon which the county ct. judge could 


come to the conclusion at which he did in favour 
of appet., the doctor’s evidence as to the cause of 
the inflammation being merely conjectural. — 
Stansby t\ Ayrton & Co. (1010), 122 L. T. 149 ; 
12 B. W. C. 0. 301, C. A. 

(h) Nervous Shock. 

2275. May amount to accident.] — Nervous shock 
causing incapacity to work is as mu<di “ personal 
injury by accident ” as a broken limb or other 
physiijal injury. 

A nervous shock caused by the excitement & 
alann resulting from a fatal accident to a fellow 
workman while engaged in the employment : — 
Held : to be a case of “ personal injury by accident 
aiising out of & in the course of the employment ” 
within Workmen’s Compensation Act, 1906 (c. 58). 
— ^Yates V. South Kirkby, etc. Collieries, I/td., 
[1910] 2 K. B. 538 ; 79 L. J. K. B. 1035 ; 103 L. T. 
170 ; 26 T. L. It. 596 ; 3 B. W. C. C. 418, V. A. 

(c) Exposure to Heat, Cold, etc, 

2276. Exposure to heat — Furnace.] — A work- 
man, in a weak & i^maciated condition, wliile 
raking out ashes from under the boiler in the 
stokehole of a sieamship received a heat stroke 
from the effect of which he died : — Held : this 
was a case of death by accident within Workmen’s 
Compensation Act, 1906 (c. 58). — Ismay, Imrie & 
Co. V. Williamson, [1908] A. C. 437 ; 77 L. J. 
P. C. 107 ; 99 L. T. 595 ; 24 T. L. R. 881 ; 52 
Sol. Jo. 713 ; 1 B. W. C. C. 232, U. L. 

Annotations: — Apld. Morgroii v, 8.S. Zeuaida (1900), 25 

T. L. H. 440 ; Dotzauor r. Strand Puluco Hotel (1910), 3 
B. W. C. C. 387. Consd. Clover, Clayton v. Hughen, 
119103 A. C. 242 ; Eke v. Hart-Dyke, (1910] 2 K. B. 677 ; 
Warner Coiicliman (1910), 103 L. T. 693. DlStd. 
Karemakor v. S.H. Corsican (1911), 4 B, W. C. C. 295. 
Consd. Kelly v. Auclienlea Coal Co. (1911), 4 B. W. C. C. 
417 ; Trim Joint District School, Board of Management 
V. Kelly, [19141 A. C. 667. Folld. Muflkeiy v. Lancashire 
Shipping Co. (1914), 7 B. W. C. C. 428. Apld. Glasgow 
Coal Co. V. Welsh (1915), 8 B. W. C. O. 635. Consd. 
M‘Ardle r, Swansea Harbour Trust (1915), 85 L. J. K. B. 
733. Distd. l*ypor v. Manchester Ijlners, (1916] 2 K. B. 
091: Dennis v. Mid. Ky. (1921), 90 L. J. P. C. 144* 
Apia. Harris V. Tlionias (1921), 14 B. W. C. C. 105. Refd. 
Feiinah r. Mid. & G. W. Hy. of Ireland (1911), 4 B. W. C. C. 
440 ; Lee v. Stag Line (1912), 107 L. T. 509 ; Wright it 
Greig V. M'Kendry (1918), 12 B. W. C. C. 410. 

2277. .] — A fireman on board sliip was 

seen frequently drinking water while in the stoke- 
hole. Soon after ho was found to be very ill ; 
he next became unconscious & died. No post 
moHem w'as held, & the medical evidence as to 
the cause of death w^as conflicting. The judge 
came to tJie conclusion, thew? being iLitulical 
evidence to that effect, that the cause of death 
wtis cej’ehrfil hiemoiThage, caused by the lieat A; 
the drinking of cxce.s.sive quantities of water : — 
Held: the? question as to whether or not the 
workman did in fact sustain a jicrsonal injury by 
aocicient arising ()ut of & in the coui'se of the 
einployincnt was one of fact for the judge, & there 
h^ not been any misdirection. — Johnson v, 
Torrington (Owners) (1909), 3 B. W. C. 0. 68, 
0. A. 

2278. .] — An engineer, aged nineteen, 

employed in the engine-room on a steamship, 
sailing in th<j tropics, collapsed from heat stroke, 
& subsequently died. The temperature of the 


part XIV. SECT. 6, SUB-SECT. 1.— 
0, (a). 

of foreign body into 
engaged in chipping the 
** ®^1 Pl®^^ with a cold- 
♦'Si*®;* was Injured by a piece of 
the steel so chippou off, striking him in 
the eye & destroying its sight HeW ; 


the Injury was an accident within the 
meaning of Workmen’s Compensation 
Act, 1902. — ^Nrvillk v. KisLi.y 
BROTiiEHS & Mitchell, Ltd. (1907), 
6 W. L. R. 427 ; 13 B. C. R. 125.— 
GAN. 

a. Poisoned blisters caused by 
using pick. ]--Cabji v. Port-Glasoow 
BU^H, [1923] S. C. 844.-H5COT. 


PART XIV. SECT. 6. SUB-SECT. 1.— 
C. (0). 

b. Exposure to heal — Workman 
running upstairs .] — A oanvasser tk 
collector, who to get his work done in 
time had to hurry up many flights of 
stairs, became overheated & took a 
chill, which developed into pleurisy, 
& incapacitated him from work:— 
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<fc id).] 

engine room was 114 degrees Fahrenheit. Tlicro 
was evidence that deceased was physically un- 
suited to withstand the normal heat of a tropical 
climate : — Held : the death resulted from an 
accident arising out of his employment. — M askeey 
V. Lancashire SinpriNO Co., I^td. (1914), 7 
B. W. C. C. 428. 

Jnnolaiiitn^ .‘—DiaiA. I*yper r. Muiichesl^r Llncrfl, flOlfl] 2 

K. B. C9I. Befd. Harris r. Tlionms (1921), 14 B. W. C. O. 

105. 

2279. Sunstroke.] — Appct., an ordinary 

seaman, while engaged in painting the vessel 
when she was lying at a port on the coast of 
Mexico was incapacitaU^d by sunstroke. The 
medical evidence was to the effect that a seaman 
painting the outside of a ship is running a greater 
risk of sunstroke than when employed on deck, 
because ho not only gets tlie direct rays of the sun, 
but he also gets the reflected rays from the ship’s 
side : — Held : liis injury arose by accident within 
Workmen’s Compensation Act, 1906 (c. 58), & 
he was entitled to compensation. — M oroan r. 
Zenaida (OwNEUfi) (1909), 2.5 T. L. It. 446 ; 2 
B. W. C. C. 19, C. A. 

Annoiatinns : — Consd. Warner r. Conclnimii, [1911] 1 K. B. 

351. Distd. Karetnakor v. S.K. CorKiean (1911), 4 B. W. 

C. C. 295 ; T*ypor v. Manchestor Liners, {1910J 2 K. B. 

091. Consd. Harris v. Tiiomos (1921). 14 B W. C. C. 107. 

Held. Davies v. Gillospio (1911), 105 L. T. 404 ; Thom (or 

.Simpflon) r. Sinclair, 11917] A. C. 127 ; Wales r. Lniiibton 

& m-tlon (Jolllery Co. (1917). 117 L. T. 454. 

2280. .] — Appct., while <*ng tged for 

several hours in superinttinding the loading the 
cargo ]>osted on the; unsheltered deck of i*cisj).’s 
vessel at a port in the West Indies, liad an attack 
of sunstroke, whicli ivsulted in his being in- 
capacitated for work : — Held : appct. was entitled 
to compensation under Workmen’s Compensation 
Act, 1906 (c. 58), h<» having by reason of tlic nature 
of his occupation b(»en exposed to a greater risk 
of sunstroke than other persons.— Davies v. 
(lilJJisriE (1911), 105 L. T. 494 ; 28 T. L. K. 0 ; 
50 Sol. Jo. 1 1 ; 5 13. W. C. C. 64, C. A. 

Anrwtatifm : — Refd. Tlioin (cr SinipHon) v. Slnclulr, 11917] 

A. C. 127. 

2281. — .]- A Siunnan employed jis a 

stoker on board a siiij) died fi*oiii lioatstroke while 
going through the lb*d Sea. For four or five 
days before ids death he had complained of the 
heat., which was adniitt<*dly excessive, & altliougli 
lie felt ill he continued working, being jiersuaded 
to do HO in order to lessen tlie strain upon ids fellow- 
workers. On t.he fifth day lie collapsed while at 
work in tlie stokehold, & was taken up on deck, 
where he died. Upon an application by Ids widow 
against the owm'rs of the sldj) for compensation 
under Workmen’s Com])ensntion Act, 1906 (c. 58) ; 
— Held : his deatli was not the if'sult of an “ injury 
by accident ” within the meaning of tlie Act, &. 


no compensation was payable. — ^P ypeb v. Man- 
chester Liners, Ltd., [1916] 2 K. B. 691 ; 8o 
L. J. K. B. 1459 ; 115 L. T. 406 ; 32 T. L. B. 
723 ; 60 Sol. Jo. 706 ; 9 B. W. 0. 0. 580, C. A. 
Annotalwn .•—•Consd. Harris v. Tliomas (1921), 14 B. W. 0. C. 

105. 

2282. Exposure to cold & damp.] — Warner 
V. CoucHMAN, No. 2004, post. 

2283. .] — Karemaker v. Corsican 

(Owners), No. 2609, post. 

2284. .] — Upon an application for com- 

pensation by the widow of a miner the arbitrator 
found that, owing to a wreck in the shaft of No. 2 
pit where deceased was working, deceased &; his 
fellow workers were ordered to ascend to the surface 
by the shaft of No. 1 pit, this being the downcast 
shaft for the air current which ventilated the mine ; 
that they were kept waiting at a mid-landing for an 
hour & a half until the iricn who usually ascended 
by tins shaft had been raise .1, & were exposed to a 
cold down draft ; that as the result of this exposure 
tlie deceased caught a chill wliich brought on 
pneumonia from which he died : — Held : tlie death 
rosulted from the exposure consequent on tlie 
wreck in shaft No. 2 & there was evidence 1^) 
support the finding of the arbitrator that deceased 
sustained on injury by accident arising out of & 
in the course of his employment. — Coyle (or 
Brown) v. Watson (John), Ltd., |1915] A. (’. 1 ; 
83 li. J. P. V. 307 ; ill L. T. 347 ; 30 T. L. B. 
501 ; 58 Sol. Jo. 533 ; 7 B. W. C. (k 259, H. L. 
AnnatatimBr — Consd. Barbeary r. (^hiigjr (1914), 84 L. J. 

K. B. 504 ; Glasgow Ckial Co. v. Welsh, 1191(>] 2 A. < . 

1 ; InnoB (or Grant) r. Kynocli, [1919] A. C. 765. Bold. 

Aitkon V. Finlayson, Bousfleld & Co., (1914), 7 B. W. C. C. 

918; Thom (or Simpson) v. Sinclair, [1917] A. C. 127. 

Menid. Fidelity & C^iialty Co. of New York r. MilclieJI, 

[1917] A. (7. 592; .lanvicr r. Swetmey, I1919J 2 K. B. 

316 ; Hambi*ook r. Stokes, [1925] 1 K. B. 141. 

2285. — .J — A man was employed as a pilot 

f.o take a ketch out of harboui*. Having piloteil 
her out, he attempted to get into his omti boat, 
towing astom of the ketidi, in order to go ashore, 
lie jumped in, alighting somewhere near the bows 
of the Iwat, with the result that they went under 
water, & he was wetted to the thiglis. He was 
pulled aboard the ketch again. He ultimately 
got ashore in the boat. Subsequently he siiffercd 
from sciatica in consequence of this wotting ; — 
Held : he was suffering from injury by “ accident ’’ 
& the accident arose “ out of & in the coui*se of ” 
his employment witliin Workmen’s Compensation 
Act, 1906 (c. 58), 8. 1 (1). — ^Barbeary v. (hiUGO 
(1915), 84 h. J. K. B. .504 ; 112 L. T. 797 ; 31 
T. L. K. 153 ; 8 B. W. C. C. 37, C. A. 

2286. .] — A man employed as a brusher in 

a mine was directod by tlie iriinc owners to bale 
out a large quantity of water which had accumu- 
lated at the pit’s bottom owing to the breakdown 
of a pump which had occurrod five days earlier. 
He was engaged in tliis work, which necessitated 


Held: Uicro was no accident. — 
r. SiKORR Skwixg Ma(;iiink 
Co., Ltd., (1913 J S. C. 346 ; 50 Sc. L. K. 
220 ; 11912] 2 S. L. T. 484 ; 6 B. W. 
C. a. 345.— SCOT. 


2282 i. Ejritoaure to cold cC' damp .] — 
An attack of rheumatism, contracted 
by a workman in tlie course of Ids 
employment, is not an injurj' by 
" accident " uitlilii the iiiouiiing of 
Workers* CompenHation Act., 1902. — 
Syllulkdis V. Arapakib (1909). 11 
W. A. L. K. 50. — ^AUS. 


2282 II. . ] — A workman was em- 
ployed in a inillroce, wiicre ho bad to 
work for a fortuiglit up to his knees in 
water. As a result he contracted in- 
flammation of the kidneys Sc died : — 
ileld: this was a personal injury by 


accident. — Shbrran t*. Clayton (F. & 
.T.) & Co., Lti>, (1909), 44 1. L. T. 
52 ; 3 B, W. 0. C. 583.— IR. 

2282 ill. .] — ^A pump in a wot pit 

having boon stopped in order that a 
defect might oe repaired, water 
acoumulated in tho pit bottom Sc rose 
to the knees of certain minors, who, 
in consequence of the rising water, had 
left their work Sc were waiting for tho 
cage to take them to tJie pit-head. 
One of tho minors. In oousoquenoe of 
tills immersion, contracted a ohlU, 
upon which, after he had done some 
work on three Bubseqnont days, 
pnouinonia ensued, from which ho 
ultimately died ; — iTeM : this was an 
^idoiit. — ^A lloa Coal Co., Ltd. v. 
Drylik (1913), 6 B. W. C. C. 398.— 


2282 iv. . ] — ^A miner, in order that 

he might bo among the flr.-tt to ascend 
tho shaft, stood in an accumulation 
of water ut the pit bottom for som# 
thirty minutes instead of waiting on 
dry ground till his turn to ascend came. 
Kad ho waited ho might liave reached 
tho cage comparatively dr}'. He liad 
recently often been wetted duo lo the 
continual breakdown of pumps. He 
contract.od a cliill. Deafness followed 
as the result Sc rendered him totally 
unfit for work : — UcUi : the incapacity 
was not due to an Injury by " accident.’’ 
— ^M’Luckik V. Watson (Joun), Ltd., 
[1913] S. C. 975 ; 50 Sc. L. R. 770 ; 
[1913] 2 S. L. T. fll ; OB. W. C. C. 
850.— SCOT. 


c. Twenty-four hour shift — 

Usual in the employment .] — Maouirk 
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his standing up to his chest in water, for eight 
hours, with the result that he contracted sub- 
acute rheumatism. Upon a claim for compensa- 
tion under Workmen’s Compensation Act, 1906 
(c. 58), the arbitrator found that the rheumatism 
was caused by the extreme & exceptional exposure 
to cold & damp to which the man was subjected 
on the occasion in question & awarded him 
compensation : — Held : the injury was sustained 
by accident within the Act, — Glasgow Coal Co., 
Ltd. Welsh, [1916] 2 A. C. 1 ; 85 L. J. P. C. 
130; 114L. T. 809; 32 T. L. R. 359 ; 00 Sol. Jo. 
330; 9B. W. C. C. 371,H. L. 

Jnmtaiions Apia. Scott v. PearHoii, 119] G] 2 K. H. Cl. 

Consd. Innos (or Grant) v. Kynocli, [1919] A. C. 7G5. 

Befd. Lyons v. WoodJloe Coal & Coke (Jo. (1916). 9 

H. W. C. C. G.55 ; Pyper v. Maftchester Liners, [191 G) 2 

K. B. 691 ; Fenton v. KoJvln (Owners), [1925] 2 K. B. 

4 73. 

2287. .1 — A brusher. Laving finished Lis 

night’s work, wemt to the bottom of the pit shaft 
to be taken Uy the surfactJ just at a tinui when the 
daily statutory inspection of the shaft was 
beginning. The inspection, which generally took 
fuilf an hour going down, that morning took an 
lioui* owing to the breakdown of the Ijell wire. 
During that time tlie w’orkman was standing about 
in a strong current of cold air. He contracted a 
chill & pneumonia intervened, fiom which he died. 
The arbitrator found that although the cause of 
the man’s death arose out of & in the course of his 
cmplo^Tiicnt, nevertheless it was not duo to an 
‘ ‘ accident.’ * He had chosen to break off work so as 
lo bring himself to the bottom of the shaft just 
at- the time that he knew the daily inspection took 
place, & breakdown of the bell wire was too remote 
a cause of delay to fill up the chain of causation. 
He made his award, therefore, in favour of K^sps. : 
— Held : it wjis competent on the evidence for the 
arbitrator to find that dccefised was not injured 
ijy accident arising out of & in the (;oui*so of his 
employment. — Lyons v, Woodilke C-oal & Coke 
Co., Ltd. (1917), 86 L. J. P. C. 137 ; 117 L. T. 
(55; OlSol. Jo. 490; 10 B. W. 0. 0. 416, 11. L. 
JuiMtiUion : — ^Expld. limes (or (Jrant ) r. Kynoch, [19191 

A. C. 765. 

2288. .] — An engine driver, who had lo 

(ake out an early train on a bitterly cold morning 
in Mar., wiw? called late by a feUow worknnin, 
employed on night work, wlio habitually knocked 
him \ip on his way home, Tliis w’as an arrange- 
ment between themselves, with which the co. had 
notliing to do. He had only time to put on his 
clothes huiTicdly, & did not stop to gtjt his over- 
c()at or anything to eat. Insufficiently clad, & 
without his usual food, he drove his engine, with 
the result t hat ho contracted a chill, & pneumonia 
followed fi’om which he died : — Held: there was 
no accident, & therefore no injury by accident 
within Workmen’s Compensation Act, 1906 (c. 58). 
— Dennis v. Midland Ry. Co. (1921), 90 L. J. P. C. 

1 14 ; 125 L. T. 545 ; 37 T. L. R. 623 ; 05 Sol. Jo. 
511; 14 B. W. 0. C. 71, H. L. 

AnjwtaiUm: — Refd. Haimillii r. Filziimurlcc (1920), 14 

B. W. a C . 320. 

2289. .] — A miner, who habitually w^orked 

underground, was employed to shovel snow during 
a blizzard at the top of the colliery tip whicli was 
high up on the side of the mountain. After 
working for about an hour & a half he went into 


a fireman’s hut to warm liimself. lie dc the other 
workmen were allowed to do this. After leaving 
the hut, he collapsed & died almost immediately. 
In arbitration proceedings the county ct. judge 
found that the death of the man was caused by an 
accident arising out of & in the coui'sc of his 
employment. From this decision the (unployers 
appealed on the ground that there was no evidence 
to support the finding of the judge, that the death 
W'as due to doing the heavy work in very severe 
weather, & that it was not work arising out of 
the employment. It was contended on behalf of 
the employers that the man, in doing the work, 
was doing nothing which would bring a gi'cater 
risk on liim than the risk which the ordinary 
public would experience ; — Held : it was extra- 
ordinary to suggest that a man who was by reason 
of his employment instructed to do the heavy work 
of shovelling snow on a tip in a blizzard was under- 
going exactly the same risk as that of the general 
l)ublic ; the accident arose out of & in the course 
of the employment, & the appeal must b(? dismissed. 
— ^Hewitt v, Partbidge Jones Ac Paton (John), 
Ltd. (1922), 128 L. T. 238; 15 B. W. C. C. 
239. 

2290. Shipwreck.] — Fenton r. Kelvin 

(Owners), No. 2939, post. 


(d) Strain, 

2291. Rupture.] — A workman w jis employed by 
defts. in the work of lifting & removing planks from 
a stack of timber ; one night thiire was rain Ac 
frost, & the planks bet^ame frozen together, the 
planks lower in the stack being more firmly frozen 
together than those above ; on the next day the 
workman began to work in tlie morning, Ac lifted 
Ac removed planks all day ; about 4 p.m., wiiile 
trying to lift a plank, he ruptured himself. 

The workman claimed compensation under 
Workmen’s Compensation Act, 1897 (c. 37), Ac 
f-he county ct. judge found that the injury was 
caused by the lifting of the plank, Ac was an 
injury by “ accident ” within the meaning of tlie 
Act : — Held : there was evidence of something 
fortuitous Ac unexpected upon which the county 
ct. judge might properly find that the injury was 
caused by “ accident ” within the meaning of 
Workmen’s Comiiensation Act, 1897 (c. 37). — 
Timmins v, Leeds Forge (Jo., T/fd. (1900), 83 
L. T. 120; 16 T. L. IL 521; 2 W. V. C. 10, 
C. A. 

Annofulimis : -Befd. Doper r. (ircejiwootl (J900), s;j L. T. 

471 ; Bouriliiuiii r. Scott & Wliitw«»rUi (1901), 35 L , T. 

502 ; Perry r. Baker (1901), 3 W. (\ C. 29. 

2292. .] — Fenton v. Thokley Ac Go., Ltd., 

No. 2264, UfUc, 

2293. Strain caused by lifting weight.] — A 

woman who was eini)loycd as a box maker, was 
ordered to work upon boxes which were laiper & 
iK^avier than those upon which she hud previously 
worked. When she had finished some of the boxes 
& was woi'king ux3on another, she suffered internal 
injury from tlie strain of the unusual exertion. 
The county ct. judge found that the injury did 
not arise from an “ accident ” within Worknien’s 
Compensation Act, 1897 (c. 37), s. 1 (1) : — Held : 
the ju^e had properly found that the injury did 
not arise from an “ accident ” within the Act. — 


S.S. Co. OF New Zealand, 
[1920] 27 C. L. R. 670.— AUS. 

, — Plngine driver intniffiincnilu 

ciaa rn mmoy momino.y^Re Work- 
men 8 Compensation Aci% 1006, 
Dennis v. Midland Ry. Co., [1920] 
- 1. R. 151. — IR. 
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C. (d). 

2293 {. Strain caused by lif ting weigM.] 
— A workman who merely by an effort 
iu lifting suffers an injury which dis- 
ables him from working has suffered 
an injury due to an accident within the 


meaning of Workmen’s Compoiisatlou 
Act, 11. S. 8., 1920. — Hewjtson v, 
Robin Hood Mills, Lit>., [1924] 1 

D. L. R. 206 ; 11924] 1 W. W. R. 143 ; 
18 Bask. L. II. 9.— CAN. 


229811.—.] — Looan V. JouNS 
(1915), 31 N. Z. L. R. 881.— N.Z. 
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Mastek and Sebvant. 


tied. 5, — Bight to tiompenealioti: Sub-aed. 1 , C. (d), 

(e) <fe (/) i.1 

l^PER V. aREENwuuu & SoNS (1000), 83 L. T 
471 ; 3 W. C. C. 23, 0. A. 

““SA'?"' »• * Whitworth, 

119^ J 1 K. B. 43. Dbtd. Fenton v. Tliorley, [1903] 

A. 443. 

2294. — —,] — It was tlie duty of a workman 
employed in a factory to remove the empty 
yard beams from looms. He had, in the 
ordinary coui'se of duty, removed sucli a beam, 
weighing about 100 lbs., from a loom, & was in 
the act of lifting it on to his shoulder, when, 
finding that it was unevenly balanced, he gave it 
an extra lift up to get it on his shoulder. The 
sudden strain so caused had the effect of lacerating 
the muscles on the right side of his back. Before 
this occuiTence he was in good health, & had not 
found anything wrong with his back. Upon a 
claim made by him for compensation under 
Workmen’s CA>mpcnsation Act, 1807 (c. 37), 
the county ct. judge found that he had been 
injured by an “ accident ” : — Held : the decision 
of the county ct. judge was correct. — B oabdman 

V. ScoiT & WuiTWOUTH, [1002] ] K. B. 43 : 71 
L. J. K. B. 3 ; 85 L. T. 502 ; 00 J. 1\ 200 ; 60 

W. 11. 184 ; 18 T. L. 11. 57 ; 4 W. C. 0. 1, C. A. 

Ncvlllo w. KclJy & Mitclicll (1907). 1 

Disease aggravated by accident.] — See 8ub-sect. 
1, C. (/) iii., post, 

(v) Crimes of Violence. 

2295. Assault— Stones thrown at engine.]— 

Challis V. London & 8outu Wektbrn By. Co. 
Mo. 2685, post. ' 

..r??®®’ employer.]— BIJIKK v. Hkau, No. 

2501, post, 

2297. ~ — By fellow employee.] — The work- 
nian, wdule exnployed as a stoker by resp. co. on 
board then sliip, was assaulted without pi-ovocation 
by an African stoker, who was also employed on the 
slap, wliilo they were both engaged in w^heoling 
barrows of hot ashes, & he claimed compensation 
for the incapacity j'esulting from his injuries. The 
county ct. judge found as a fact that although the 
assault was an intentioned act on the part of the 
aggressor, a risk of assault was inliercnt in the 
employment, as appet.’s work brought him into 
contact with this undisciplined African, & made 
an awai'd in favour of appet. :—Held : it was a 
question of fact tis to wliich there was evidence 
to justify the finding, & there was no misdirection. 
—Parker v. Federal Steam Mavigation Co., 

I* T- 4 

2298. Murder or manslaughter — Of bank 
cashier .]— A cashier, while travelling in a railway 
carnage to a colliery vi ith a large sum of money for 
the payment of his employers’ workmen, was 
lobbed & murdered. On an application by his 
widow for compensation :—/icZd ; the murder 
was an ‘ accident ” from the standpoint of the 
person Ajdio suffered from it, & it arose “ out of ” 
an employment which involved more than the 


oidinary risk, & consequently the widow was 
entitled to compensation under Workmen’s Com- 
pensation Act, 1900 (c. 58), s. 1 (1 ). — Nisbet v. 
Bayne & Burn, [1010] 2 K. B. 089 ; 80 L. J. 

K. B. 84 ; 103 L. T. 178 ; 26 T. L. B. 032 ; 51 
Sol. Jo. 719 ; 3 B. W. C. 0. 507, 0. A. 

Amioiatitms :--CoDBd. Murray v. Denholm (1911). 5 B. W. 

C. C. 496. Apld. Mitchineun v. Day. [1913] 1 K. B. 603. 
Couid. Trim Joint District School, Board of Manaecment 
V. Kelly, 11914] A. C. 667. Be!d. Wookes v. Stead (1014), 
83 L. J. K. B. 1512. 

2299. By drunken man.] — A carman was 

in charge of a horse & van which were standing in 
the street. A man in on intoxicated stete 
approached the van & either touched or was 
apparently about to touch the horse when the 
c^man warned him that the horse might hui-t 
him. The drunken man then struck the carman 
a heavy blow, & before he could protect liimself 
a second blow followed which felled him to the 
ground & caused his death. Tlie assault was 
entirely unprovoked, & the assailant was subse- 
quently tried & found guilty of manslaughter : — 
Held: the carman had suffered “injury by 
accident ” within Workmen’s Compensation Act, 
1906 (c. 58), s. 1. — ^Mitchinson v. Day Brothers, 
[1913] 1 K. B. 603 ; 82 L. J. K. B. 421 ; 108 

L. T. 193 ; 29 T. L. B. 267 ; 57 Sol. .To. 300 ; 
6 B. W. 0. O. 190, C. A. 

AnnotcUums : — Consd. Shaw (GiaNf^ow) v. Alacforlouo (1914), 
8 B. W. 0. 0. 382 ; Sheldon v. Noodhum (1914), 111 L. T. 
729 ; Weekee v. Stead (1914), 83 L. J. K. B. 1542; 
Thom (or Simpson) v, SiiicliUr. [1917] A. C. 127. Refd. 
Nash V. S.S. Ilaiuwtlra (1914), 7 B. W. U. C. 590 ; Cooper 
V. N. K. By. (1916), 86 L. J. K. B. 187. Dennis v. White. 
[1917] A. C. 479 ; Upton v, O. C. By. (1923), 130 L. T. 
677 ; Parker v. Fedcra[ Steam Navigation Co. (192.5), 134 
L. T* 137. 

2300. Of schoolmaster by pupils.] — An 

assis(»ant mastc’r at an industrial school, whilst 
engaged in the performance of his duties, was 
assaulted by two of the pupils in pursuance of a 
pwiconcoiicd plan of attack &, killed . A dependant 
of deceased claimed compensation from the 
managt^rs of the school. The county ct. judge 
foimd that some of the boys wore unruly & badly 
disposed & that deceased met his death by accident 
arising out of & in the course of his employment ; — 
Held: (1) the death was caused by accident; 
(2) thei*e was evidence to support the finding of 
the arbitrator that thc^ accident arose out of the 
employment. 

(3) Construction of tlxe Acts (see No.2040,aRfc). 
Trim Joint District School Board of 
Management r, Kelly, [1914] A. C. 667 ; 83 
L. J. r. C. 220 ; 111 L. T. 305 ; 30 T. L. B. 452 ; 
58 Sol. Jo. 493 ; 7 B. W. C. C. 274, U. L. ; affg. 
S. C. sub tiom. Kelly v. Trim Joint District 
School Board of Management, 6 B. W. C. C. 
921, C. A. 

Annotations As to (1) Ezpld. Wookca v. SU^twl (1914), 83 
L. J. K. B. 1542. Consd. Timm (ur Simpson) v. Siuolair, 
[1917] A. 0. 127 ; itoid ». British & Irish Steam Packed 


Hardwick Coiliory Uo. (1915), 85 L. J. K. B. 292 ; Zeylaiid 
Shipping Uo. V. NonWch Unhin Fire Tnsco. Soo., [1917 U 
1 K. B. 873 ; Selvage v. Burrell, [1921] 1 K. B. 355 ; 
^muol V, DumaSf^ [1924] A. C. 431. As to (2) Consd. 


Beld V. British & Irish Steam Packet Co., [1921] 2 K. B*. 


iij* ’~r. — ^ workman while 
engu^d In the course of his employ- 
ment in replacing a derailed cjoal hutch 
on the rails severely strained his bock : 
— Nrid; an injury by accident.— 
Stewart v. Wilson & Clyde uoat 
00^^1002), 5 F. (Ct. of Se^) 120 

e. Cerebral htemorrhagc.j—A work- 
man, in the coiirso of his ordinal- v & 
usual employment, over-exerted llim- 


self & eventually brought on an attack 
of cerebral hieinorrhago : — Held : an 
o^ideiit within Workmen's Compensa- 
tion Act, 1906, s. 1 (1 ). — M‘Innr8 V. 
Dunsmuui & Jackson, Ltd.. 11908] 
2* f Sc. L. B. 804 ; 16 

SCOT. • * ' ‘ ***•— 

PART XIV. SECT. 6, SUB-SECT. 1.— 
. C. (•), 

I. JimuttM — Uumckccpcr iuiurd by 


poocAers.]— A gamekeeper, while in tho 
discharge of his duties, was attacked 
by poachers & injured: — Held: a 
personal injury by accident. — A nder- 
son V. Balfour (1910), 44 I. L. T. 
168 ; 3 B. W. C. C. 588. — IR. 

g. JIf urdcr or manalaughter — By 
rioters .] — Where a carter was shot 
dead at^ his work on his lorry in a street 
ill a disturbed locality : — Held : death 
w'os duo to personal ury by accident 
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31U. Befd. daytou v. Hardwick Colliery Go. (lUir»)» 85 
L. J. K. B. 293 ; Slade v, Taylor (1915), 8 B. W. C. O. 65 ; 
(llaserow Coal Co. v, Welsh, [1916] 2 A. C. 1 ; Dennis v. 
White, [19171 A. C. 479; AJloook v, llogem (1918), 118 
L. T. 386; Wrlipht & Groicr t7. M'Koudry (1918), 12 
B. W. C. 0. 410. 

2301. By applicant for employment.] — 

VV., was employed as foreman of the yard of a 
firm who carried on the business of furniture 
removers. Among his duties was that of deciding 
daily & weekly between competing persons for 
odd jobs. There was evidence that these appets. 
for odd jobs contained among them men of a 
paiticulai'ly rough class who, if disappointed of 
work, were likely to express resentment by rough 
language & rough acts towards the man who 
refused them. There was alsQ evidence that W. 
had been assaulted by men to whom he had 
refused work, & similar evidence of assaults made 
on them was given by foremen of other yards in 
the same town. W.’s duty was also to let out 
vans to persons applying for tliem ; but there 
was no evidence that he liad over been exposed to 
assault in connection with the letting out of vans. 
Among those who applied for odd jobs was S., 
Avlio came to W. late at night & applied for a van 
for the next day. S. said that he was coming 
for the van at 0 a.m., but he did not come till 
8.30 a.m., & by that time all the vans had gone 
out. At 3.30 p.m. S. came to the yard & assaulted 
W. by striking him on the mouth. They were 
separated but an hour later S. came back, & when 
W. had his back turned to him S. hit him twice on 
tJie side of the head, & then, as he was falling, 
struck him again so fiercely that W. died in the 
hospital two or three days afterwards : — Held : 
there W4is evidence to justify the finding that the 
accident to deceased workman arose ** out of 
as well as “ in the coui*sc of ” his employment, 
because there was a special risk of assault upon 
him which was incidental to that employment ; 
&, therefoi'e, the dependants of the deceased 
workman were entitled to compensation. — Weekes 
V. Stead (Wiijjam), Ltd. (1014), 83 L. J. K. B. 
1542 ; 111 L. T. 003 ; 30 T. L. II. 580 ; 58 Sol. Jo. 
033; 7 B. W. C. 0. 308, C. A. 

An/uHcUiorifi ^Expld. Sheldon v. Needhajjj (1914), 111 L. T. 
729. Reid. Dennis v. White, [19171 A. C. 479 ; Upton v. 
Li. C. lly. (1923), 130 L. T. 577. 


(/) Disease. 

i. Time and Place of Contraction, 
Industrial diseases, see Sect. 22, post. 

2302. Necessity for proof of — Lead poisoning.] — 
A workman, whose employment necessitated the 
handling of wlute & red lead, gradually accumu- 
lated lead in his system, with the ultimate result 
that he suffered from lead poisoning, which i>ro- 
duced partial paralysis & incapacity for work. 
On appeal frem an award of compensation under 
the Workmen’s Compensation Act, 1807 (c. 37) : 

Held: to bring a case within the Act there 
must be, by reason of sect. 2 (1), an injury by an 
accident of which notice can be given, & that, 
since it was not possible to indicate a time at 
winch there was an accident wliich caused the 
injury to the workman, he was not entitled to an 
award under the Act. — Steel v. Cammell, Laird 
& Co., Ltd., [1906] 2 K. B. 232 ; 74 L. J. K. B. 


610 ; 93 L. T. 357 ; 53 W. li. 612 ; 21 T. L. li. 
490 ; 7 W. 0. C. 9. C. A. 

AnnokUirma : — ^Apld. Mardiiali v. Eant Uoiywull Coal Co.i 
Oorloy V. Bao^orth Oolliorioa (1905), 93 L. T, 360- 
Consd. Broderick v. L. C. C., [1908] 2 K. B. 807. Diltd* 
Kelly V. Auchonloa Goal Go. (1911). 4 B. W. C. G. 417 ; 
(iluBtrow Goal Go. v. Welsh, [1916] 2 A. G. 1. Consd. 
limes (or Grant) v. Kynoch, [1919] A. G. 765. Folld. 
Williams V. Guest, Keen 8c NettJefolils, [1926] 1 K. B. 
497. Befd. Eke v. Hart-Dyke, [1910] 2 K. B. 677 ; 
Alloa Coal Go. v. Drylio (1913), 6 B. W. G. G. 398. 

2303. “Beat hand Beat knee.“J— 

One coal miner was incapacitated for work by 
“ beat hand ” & another by “ beat knee.” “ Beat 
hand ” is an injury caused by an abscess gradually 
produced by the jar, friction or pressure to the 
hand caused by using the pick & “beat knee” 
is an injury caused by an abscess in the knee 
gradually developed by long continued kneeling 
whilst at work. Both ai-o common injuries in the 
ordinary course of work in a coal mine ; — Held : 
the injuries were not caused by “ accident ” within 
the meaning of Workmen’s Compensation Act, 1897 
(c. 37), s. 1(1). 

To be an aocidimt it iriust be sometliing wliich is 
capable of being described as having occurred on a 
particular date (C’ollins, M.U.). — Marshall v. 
East Holywell Coal Co., Corley v. Backworth 
Collieries (1905), 93 Jj. T. 360 ; 21 T. L. II. 
494 ; 7 W. C. C. 19, C. A. 

Annotation: — ^Refd. Iimiw (or Grant) v. Kynoch, [1919] 
A. G. 765. 

SeCf now, Workmen’s Compensation Act, 1925 
(c. 84), HS. 43-47. 

2304. Sewer gas poisoning.] — Except in the 

case of the, industrial diseases scheduled in Work- 
men’s Compensation Act, 1906 (c. 58), to which, 
by sect. 8 the provisions of the Act are to apply, 
unless appet. can indicate the tiuie, the day, Ac 
circumstance & place in which the accidimt hits 
occurred by iruians of some definite event, a 
disease cannot be treated as a jicrsonal “ injury 
by acciiU'nt ” within sect. 1, sub-sect. l,of the Act, 
& appet. is not entitled l<o compensation. 

In July, 1909, a gardener & labourer Ac caretaker 
was ordered by his eiiiployer to open certain 
cesspools for the puri>ose of inspection, Ac was 
engaged in such work on four or live different 
days. Early in Aug. he became unwell, Ac on 
Aug. 23 saw a doctor, who thought he was suffering 
from the smell of paint. In Sept, another doctor 
saw him, Ac considered that he was affected witli 
sewer gas poisoning, lie died on Oct. 30, 1909, 
but no notice was given to his employer until 
Dec. 30. His widow took proceedings for com- 
pensation. The application for arbitration gave 
no date as to when the alleged aixiident occurred. 
It was admitted that tlie man’s disease was 
obscure. The county ct. judge found that it was 
not possible to give any particular day as the date 
of the accident, but Jie decided that the man died 
from poisoning contracted whilst working on the 
cesspools, Ac that the employer was not prejudiced 
in his defence by want of notice ; Ac he awarded 
compensation: — Held: (1) the second limb of 
proviso («) in sect. 2(1) of the Act had nothing 
to do with the prejudice caused to the employer 
by the want of notice, which was dealt with in the 
first limb, but said that the want of notice should 
not be a bar to proceedings for compensation if 


omploymen 

1. L^T Ysf (1923); 

part XIV. SECT. 6, SUB-SECT. : 

for proof of-—Fi 
coiUraiUed from hatkUino sewage,} 


workman, in tho employment of a 
board ot GruardlaiiB, as a machinery 
attenoaut, contract typhoid fever 
from tho handiinsr of sewage from tlmo 
to time. Ho died shortly after con- 
tracting the disease, & his widow 
claimed coinpeiisatiou from tho 
guardians : — Ucld : us it was not 


possible to indicate a timo 8c place at 
which tliere was an ** accident *' which 
caused the injury to tho workman, he 
was not entitled to an award under 
Workmen’s Goinpciisatlon Act, 190G 
8. 1 (1). — Finlay v. Tullamokk Union 
GUAimiANS (1911), 7 B. W. G. C. 973. — 
IR. 
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Sect. 6 . — Bight to co^npensalion : Sub-secL 1, C. (/) 
i., it, <fc Hi.] 

Bucli want was occasioned by a reasonable cause ; 
& under the circumstances there was “ reasonable 
cause ** for not ^ving the notice ; (2) there had 
not been an accident within the meaning of the 
Act, the county ct. judge’s finding was not sulficient 
to support his decision, & consequently no com- 
pensation was payable. — Eke v. Hart-Dyke, 
11910] 2 K. B. 077 ; 80 L. J. K. B. 90 ; 103 L. T. 
174 ; 26 T. L. R. 613 ; 3 B. W. C. C. 482, 0. A. 

Annotationa : — An to (2) Martin v. Maiichoutor Corpn. 

U912), lOG L. T. 711. Distd. Ulotiffow Coal Co. v. VVoIhIi. 

[1016] 2 A. C. 1. Consd* Iiiuos (or Grant) v. Kynoch, 

[1010] A. C. 765. Refd. Warner v. Couchinan, [1011] 1 

K. B. 351 ; M'Millau v. Bluffer Bo\vinff Machine Co. (1012), 

G 13. W. C. C. 345 ; Shenvood v. Johimun (1012), 5 B. W. 

C. C. 086 ; Alloa Coal Co. v. Brylio (1913), 6 B. W. C. C. 

.108 ; M'Lucklo V. Watflon (1013), 6 B. W. C. C. 850 ; 

Pyiier r. Alancheator Liners, [101 01 2 K. B. 091 : Hcott 

V. Poanon, [1916] 2 K. B. 61 ; Willhuns v. Guest, Keen 

& Nottlefolds (1925), 134 L. T. 459. 

2305. Fever contracted by hospital at- 

tendant.] — A poiter in a scarlet fever hospital had 
an attack of influenza & returned to his work on 
Mar. 22. On Apr. 1 lie w/is in the course of his 
<luty in tlio scarlet fever wards, A he. also cleaned 
tlie nioi*tiiary for the first time after his return. 
About three or four hours afterwards he was 
sick, & for the next three days he was very unwell. 
On Apr. 5, he was found to be suffering from scarlet 
fever. As a result of his illness his heart was 
affected &. ne suffered from nephritis, &. at the 
date of tJie apyilication he was totally inca lacitated 
from work. He could not say that thtjre had been 
in the mortuary shortly before the day he cleaned 
it any bodies of persons who had died from scarlet 
fever, but he said that it was very likely there had 
been : — J/M : every hospital nurse or attendant 
who contracted scarlet fever did not suffer an 
injury by a(;cidcnt arising out of in the course 
of the employment, As as appet. had not satisiied 
the ct. that there was a particular time, jilace, & 
circumstance by means of which the “ injury by i 
accident ” happened he was not entitled to an 
award. — Martin v. Manchekter (’oiu’N. (1912), 
J06 L. T. 711 ; 76 ,1. 1'. 251 ; 28 T. L. li. IWi ; 
10 L. (1. K. 996 ; 5 B. W. C. C. 259, 0. A. 

.iiinotaliom :- CoTiB^. liinoB (or (iruiit) t\ Kynoch, [1919] 

A. C. 705. Refd. Bwitt f>. I'carson, [1916] 2 K. B. 61. 

2306. Dermatitis contracted by hairdresser.] 

— Betschett r. Breis, No. 2854, poai. 

2307. Blood poisoning.] — Where a work- 

num claims that he has sustained “ personal 
injury by accident arising out of A in the course of 
Ills employment” witliin \yorkmcn’s Compensa- 
tion Act, 1906 (c. 58), s. 1, it is not necessary to 
establish tliat his total or partial incapacity for 
work has resulted fi’om the injury in the sense that 
it was the natural & pixibable consequence of the 
injury. It is enough that it resulted from the 
injury althougli it was not the solo & unassisted 
consequence thereof. For, if the injury to some 
extent caused the incapacity, it is immaterial 
f-hat some other cause has supervened & increased 
the incapacity by acting on tlie incapacity caused 
by the injury. 

therefore appet., who was a furnace 
labourer in the employment of resps., & whose 
duty it was to fork & screen heaps of iron ore which 
had been calcined, cajiie to his work on Feb. 18, 
1917, with one of his hands cracked by frosty 
weather & at about 8 p.m. the previously existing 
cracks became an open wound & bled, & between 
that hour & 4 a.m. the following morning when 
^pct. ceased work, septic poisoning was set up 
Held : the cause of appet.’s incapacity for work was 
septic poisoning due to microbes entering the frost 


cracked hand some time after 8 p.m. on Feb. 18, 
1917, & 4 p.m. on Feb. 19, & appet. had accordingly 
sustained “personal injury by accident arising 
out of & in the course of” his employment. — 
Saddington V. iNBLip IRON Co., Ltd. (1917), 87 
L. J. K. B. 184 ; 118 L. T. 138 ; 62 Sol. Jo. 120 ; 
JOB. W. C. C. 624, 0. A. 

Annotations : — ^Folld. Carr v. Port Glasgow Buivli (1923), 16 
B. W. C. C. 331. Conod. Hutchinson v. Kiveton Park 
('olllery Go., [1926] 1 K. B. 279. Reid. Doolan v. Hope 
(1918), 119 L. T. 14 ; Ckimery v. New Hucknall Colliery 
Co. (1919). 88 L. J. K. B. 462 ; WilUanis v. Graiffola 
Merthyr Co. (1924), 132 L. T. 227. 

2308. Date fixed within reasonable 

limits.] — A workman employed in handling arfi- 
licial manure, consisting mainly of bone dust, 
died from blood poisoning caused by his becoming 
infected through an abrasion on his leg by certain 
noxious bacilli, which were present in large 
nmnbers in bone dust, but were also found in the 
air & in other substances, though in a much lesser 
degree. It did not appear when or how he received 
the abrasion. A:- it was impossible to say with 
certainty when the infection occurred. The 
arbitrator found, as the result of the medical 
evidence, that the infection which caused the 
illness was derived from the poisonous germs 
contained in the bone dust which deceased handled 
in the course of his employment, & awarded 
compensation under the Workmen’s Compensation 
Act, 1906 (c. 68): — Held: (1) the fortuitous 
alighting of the bacilli upon the abraded spot 
constituted an accident within the Act ; (2) there 
was evidence upon which the arbitrator was 
entitled to And that the injury arose out of & in 
the course of deceased’s employment; (3) the 
jirovisions of the Act as to fixing the date of the 
accident were satisfied if, having regard to the 
nature of the x^oi^ticular injury alleged, the date 
of the occurrence of the accident was reasonably 
fixed, so as to connect the injury with the accident. 
— iNNES (OR Grant) v. Kynocit, [1919 1 A. (-. 
765 ; 88 L. J. P. C, 85 ; 121 L. T. 39 ; 35 T. L. K. 
392 ; 63 Sol. Jo. 444 ; 12 B. W. C. C. 78, H. L. 
AtmoiaJicnut : — As to (1) Distd. Domiis r. Mid. Ry. (1020), 13 
B. W. G. C. 512. Consd. Burrell v. Belvoffo (1921), 90 
L. J. K. B. 1340 ; Gurr v. Port GlaBffOw Burgh (1923), 16 
B. W. G. C, 331 ; JIutehinKtm v. Kivetou Park Oolllory 
Go., [1926] 1 K. 33. 279 ; Wil.iaiiis v. Giic.st, Kmi & 
NotllcfohiH, [1926] 1 K. B. 497. As to (2) Conod. Walker 
r. Wynn. Timniiiia & Co. (1922), 15 B. W. C. G. 122. 

2309. •] — Where a workgirl has 

received a series of scraiclies cuts on her hands 
during her work, extending over a period of some 
months, the combined effect of which is to produce 
a septic condition incapacitating her from work, 
it is an injury “ by accident ” for which she is 
entitled to compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), although the times & 
places of the several scratches or cuts cannot be 
lixed & her condition cannot be attributed to any 
one particular injury. — B urrell (Charles) & 
Sons, Ltd. i\ Selvage (1921), 90 L. J. K. B. 
1340 ; 126 L. T. 49 ; 65 Sol. Jo. 734 ; 14 B. W. 
C. C. 158, H. L. ; affg. S. C. svb nom. Selvage 
r. Burrell (Charles) A:, Sons, Ltd., [1921]^1 
K. B. 365, C. A. 

Annotation. : — Distd. Williams v. Guest, Keen & Nettlofolds, 
[1926] 1 K. B. 497. 

2310. Silicosis.] — The workman, a coal- 

miner, had been employed since 1914 in boring 
rock. In Jan. 1922, he had to give up work on 
account of breathing trouble. He resumed work 
on two occasions, but had not been able to work 
since Apr. 1926. Ho was found to be suffering 
from silicosis due to breathing in particles of dust 
from the silica contained in the rock. Compensa- 
tion for disablement from silicosis is provided for 
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by the Silicosis Acts, 1918 & 1924, but these 
Acts admittedly did not apply to the circumstances 
of this case. The workman sought to recover 
compensation by contending that his incapacity 
had resulted from a series of minute accidents the 
accumulated effect of which had caused disable- 
ment from silicosis : — Held : the workman had 
not been injured by accident within Workmen’s 
( Compensation Act, 1906 (c. 58), s. 1, & was not 
ontitlod to compensation. — ^Williams v. Ouest, 
Keen & Nettlepolus, [19261 1 K. B. 497 ; 95 
h, J. K. B. 676 ; IM L. T. 459 ; 18 B. W. C. 
585, C\ A. 

ii. Diseases of Gradual Omet. 

2311. Paralysis of leg.] — ^A workman giudually 

acquired paralysis of his right leg through the 
strain of riding a heavy carrier tricycle for his 
employers. At the end of live years the condi- 
tion incapacitated him fi*om work : — Held : the 
paralysis was not a personal injury by accident. — 
Walker v. Hooknky Brothers (1909), 2 B. W. 
(\ 20, C. A. 

Annotation: — Reid. lanes (or Grant) v. Kynoch, [1919] 

A. a 705. 

2312. Blood poisoning caused by continuous 
pressure of boot.] — ^Tlie workman claimed com- 
jjcnsation for incapacity duo to blood-poisoning 
following a sor(; foot. His particulars of claim 
stated “ wound on the third toe of left foot, 
caused by mbbing of boot wJiich had previously 
heroine permeated by some bone manure used 
l)y resp. on his land.” At the healing of the 
arbitration, the case he set up differed, &; was 
that he had knocked his too against a seed drilling 
machine, & that the wound subsequently became 
jjoisoned by the manure which had Siiturated & 
dried into his boots some time before, 'liic 
judge found that the injury sustained by appet. 
was caused by the pressure of a boot which had 
become too tight for him, ^ that this was not an 
accident, neither did it arise ” out of ” his employ- 
ment, & so made an award in favour of resp. : — 
field : the award of the county ct. judge was 
(U)rrect. — White v. Shekpwash (1910), 8 B. W. 
(\ 0.882, C. A. 

2313. Eczema caused by chemicals.] —A woi-k- 
man was employed to dip rings intti <a basin of 
carbon bisulphide with his lingers. He was 
alTected with eczema, caused gradually by the 
exposure to fumes or splashes from the chemical. 
I'Jie county (!t. judge found that this w.as not an 
accident within Workmen’s Compens^ition Act, 
1906 (c. 58), s. 1 : — Held : there was evidence to 
support the finding. — Evans v, Dodd (1912), 5 
B. W. C. C. 305, 0. A. 

2314. Heart failure caused by continuous work.] 

— An officer was superintending loading a ship for 
several days. The work was practically con- 
tinuous day & night & very hard. Six days after 
the ship left port the officer died of heart failure. 
I here was medical evidence that the death was 
due to heart failure caused by the continuous 
strain of work. The county ct. judge found that 
there was no evidence of accident : — Held : there 
Wiis no misdirection. — ^Black v. New Zealand 
Shipping Co., Ltd. (1913), 6 B. W. (’. (]. 720, 
1^. A. 

iii. Disease Aggravated or Accelerated hy Accident, 

2315. General rule.] — ^A workman, employed as 
a smith at the engineering works of applts., was 


holding a Hatter on an anvil for a fellow workman 
to strike the flat end of the flatter. The fellow 
workman made a bad stroke & struck the rod or 
round poi’t of the flatter & jarred the workman’s 
hand, causing it to swell & bringing on gout in 
the hand. The workman had previously been 
attended for gout in the liand Ac elbow by a doctor, 
who was of opinion that the swollen hand was 
caused by gout brought on by the jar, & who alsi) 
certified that the workman was sufTering from a 
weak hand caused partially by th(^ injury - 
Held : the injury to tiie workman w'as caused by 
an “ accident,” A the provisions of Workmen’s 
Compensation Act, 1897 (c. 87), s. 1, applied so 
as io entitle the workman to recover compensa- 
tion under the Act. — L loyd v, Sitcuj & Co., (1906| 
1 Q. B. 481, 486 ; 69 L. J. Q. B. 190 ; SI L. T. 
768; 16T. L. K. 65; 2 W. C. C. 5, C. A. 
Annotations : — Consd. Walker v, Lillonhull Coal ('o., [MIOO] 

1 Q. B. 481, 488. Reid. Roper v. Urof'nwood (lUOU), 8:t 

L. T. 471 ; TiimiilriB w. JjfKXis Foi-go (>>. (liJOO), S3 L. T. 
120; Boardman v. ScoLt & Whitworth, I K. R. 

43 ; Higgins v, Campbell & Harrison, Tnrvey Brintoiirt, 
[1904] I K. B. 328. 

2316. Workman with aneurism — Rupture due 
to strain.] — ^A workman suffering from serious 
aneurism was employed in tightening a nut by a 
spanner when he suddenly fell down dead from 
rupture of the aneurism. The county ct. judge 
found upon conflicting evidence tliat deatli was 
caused by a strain arising out of the ordinary 
work of deceased operating upon a condition ()f 
body which was such as to render the strain fatal ; 
— Held : there was evidence to support tlu* 
finding, &.it was a case of ” personal injury by 
accident arising out of & in the course of the 
employment ” within Workmen’s Compensation 
Act, 1906 (c. 58). --(’LOVER, Clayton & (Jo., Lpd. 
V, Hughes, [19101 A. (\ 242 ; 79 L. .T. K. B. 470 ; 
102 L. T. 840 ; 26 T. L. H. 859 ; 8 B. W. ( J. C. 275 ; 
sid) nom, Hughes v, CiiOVEii, (Jlayton Aj Co., 
54 Sol. Jo. 874, H. L. 

AnnotMrtis : — Consd. Feiiiiah v. Mid. & G. W. Ry. of Ireland 
(1911), 4 B. W, C. C. 140 : Hawkins r. l^owells Tillery 
Steam Coal Co., [19111 1 K. B. 988. Apld. Trodden v. 
MoLonnard (1911), 4 B. W. C. C. 190. Distd. Spenoo v. 
Baird (1912), 5 B. W. C. C. 542. PoUd. M’Ardlo r. 
Swansea Harbour Trust (1915), 85 L. J. K. B. 733. Consd. 
Maxwell v. Ruabon Coal ife Coke Co. (1910). 8li L. J. K. B. 
428. Reid. Barnabas v. Bersbam Colliery (^>. (1910), 102 
h. T. 621 ; Yates v, Souib Kirby, etc. Oollierbis, [19101 

2 K. B. 538; Groves v, Bnrrougbcs & Watts (1911), 4 
B. W. O. C. 185 ; Beaumont r. Undeigrouiid Kliw. Rys. 
of London (1912), 5 B. W. C. C. 247 ; Eunian i\ Dalzlel 
(1912), 6 B. W. C. 0. 900; Nodon v. Galloways, [19121 
1 K. B. 40 ; Alloa Coal Co. v. Drylie (191.3), 6 B. W. C. C. 
398 ; Broforstr. S.S. Blomliold (1913), 6 B. W. C. C. 613 ; 
Doughton V, Hickman (1913), 6 B. W. C. C. 77 ; Mltchlri- 
80 U V. Day (1913;, 82 L. .1. K. B. 421 ; Aitkon r. Flnlay- 
son, Bousfleld (1914), 7 B. W. C. C. 918 ; Trim Joint 
District School, Board of Management v, Kelly. [19141 
A. O. 667 ; Kerr (or Lendriim) v. Ayr Steam Shipping 
Co., 11915] A. C’. 217 ; Woods v. Wilson (1915), 84 L. J. 
K. B. 1067 ; Glasgow Coal Co. o. Welsh, [1916J 2 A. C. I ; 
Wright & Greig v. M'Kendry (1918), 12 B. W. C. C. 410 ; 
Innes (or Grant) v. Kynoch, [19191 A. C. 765 ; Troasiiro 
V. Cardiff Collieries (1920), 13 B. W. C. C. 28 ; Clark v. 
Loril Advocate (1922), 15 B. W. O. C. 320 ; Carr i>. Port 
Glasgow Burgh (1923), 16 B. W. C. C. 33 J. 

2317. .] — A workman, who was fifty 

years of age, had been employed at resps.* tin sheds 
for ten years. On Oct. 5, 1914, while shifting tin- 
plates from a pile to a trolly, he stood on the trolly 
Ac was pulling a box weighing 2 cwt. towards him 
with a tool when Ids hands let go & he fell back- 
wards dead off the trolly on to the floor. His death 
was discovered by a post-mortem examination to 
have been caused by rupture of an aneurism of the 
aorta. Sticking the tool into & drawing the box 
forward was the easiest part of the work ; the 
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Sect, 6. — Bight to compensation : Snh-sect, 1, C. (/) 
Hi, <fc w., dB? (g). ] 

heaviest was lifting the boxes when the shed heap 
had got lower than the Jieap on the ti*olly. Tlie 
medical evidence was to tlic ciTect that it was the 
continued strain of ten yeai's’ work & the walls of 
the arteries gradually getting weaker accounted 
for the condition of the workman ; tliat the^ strain 
in pulling the box forward was quite sufficient to 
cause the rupture of the aneurism, that being 
the culminating point ; & that the cause of his 
deaili was the natural & inevitable termination of 
Ins disease, tlie final burst being practically 
instantaneous : — Ifeld : there was clearly an 

accident ” within tlie meaning of the statutory 
i)rovision as construed by the House of Lords 
in l^'cTitojL V. Thorlcy & Co,, Ltd,, No. 2264, ante, 
& tlie facts of the present case were practically 
indistinguishable from those of Clover, Clayton 
ct- Co,, Lid. V. Hughes, No. 2316,anfc."— M‘AnDLB v, 
SWANSKA llAltBOUK I'llUST (1016), 85 L. .T. K. B. 
733 ; 113 L. T. 677 ; 8 B. \V. C. 0. 489, C. A. 
Annnintim ReM. AndrowR v. tlighloy Mining Oo. (1922), 

ir> ]i. W. 0. C. 192. 

Meaning of “accident.”] — See Heci. .6, sub-sect. 

1 , A., ante, 

2318. No evidence that aneurism caused or 

accelerated by accident.] — A workman with 
degeneratci tu'teriea, whose work was very heavy, 
fell out of a railway truck on to his head on the line. 
He resimied woik in three weeks, but shcHy after- 
wards became incapacitated again, & was found 
to bo suffering from an aneurism. He claimed 
comp(;nsation on the ground that the accident had 
caused or acc<derat»cd tlie aneurism. Tlie judge 
found that tlie accidenf. had accelerated the 
aneurism, basing his finding on the fact, as he said, 
that a swellinjc, a symptom of the aneurism, had 
ai)peai*ed witliin four weeks of the accident. In 
tmth, the only evidence to the swelling was 
that it appeared seven weeks after the accident, 
& there was no evid(*nce that the aneurism had 
been in existence at- the time of the accident :* - 
Held : tlie judge had misdirected himself, the 
case must he rehivud .--Taylor v, Bolckow, 
Vaocuian a. Co., Ltd. (1911), 6 B. W. 0. C. 130, 
C.A, 

2310. Abnormally sensitive skin —Injury caused 
by washing with caustic soda.]— A scullion at an 
hotel was the subjiict of a disease, erythro-melalgia, 
alTet^iing his skin, ^ making it abnormally sensitive. 
On the day lie comnuinced work he washed up 
crockery for a number of liours in a tank contain- 
ing hot welter, soft soap, & caustic soda. His 
hands became grt»atJy inflamed, his nails came off, 
iS: he was disabled for four & a half months ; — 
Held: it was an accident; “the mere circum- 
stance that a }M‘rfcctly healthy man would not have 
mt‘t with it is no answer at all.” — Dotzaueb v. 
Strand Palaok IfoTEi., I/td. (1910), 3 B. W. 0. C, 
3S7, C. A. 

2320. Rupture - Aggravated by strain.]— A 

workman wearing a truss, suffleiemt to keep an 
existing hernia u]) under ordinary circumstances, 
was^ emjiloyod to attend to a furnace. His 
duties involved the heavy work of raking, poking, 
vte coaling the lire. He went home to dinner as 
usual, & appeared to be quit^ well, but shortly 
after lie returned to work ho was found in great 
pain. He died soon afteiwards & medical evi- 
dence showed that his death was duo to strangulated 
hernia. The county ct. judge drew the inference 
that the injury w'as caused by an accident arising 
out of the employment : — Held : iliere was evi- 
dence to support the inference.— Scales v. West 


Norfolk Fabmebb* Manure & Chemical -^Co., 
Ltd. (1913), 6 B. W. C. C. 188, 0. A. 

2821. •] — ^ brewer’s assistant was 

lifting a heavy cask standing on a shelf flve feet 
from the ground, when ho felt a severe internal 
strain & became faint & sick. He afterwards 
found that he had ruptured himself. Twenty-two 
years before he had had a rupture in the same place, 
for which he wore a truss for many years, but 
during the last five or six years he had left it off, 
as he found he could do his work without it. Tlie 
county ct. judge held that, although there was 
injury by accident, it did not arise out of the 
employment, as it was the result of a gi*adual 
weakening, & not of any unusual strain : — Held : 
there was misdirection. “ Accident ” having 
been found, the evidence proved that it arose out 
of the employment. — ^Brown v. Kemp (1913), 6 
B. W. C, C. 725. C. A. 

Annotaiim .--Reid. Carr v, Boil Glasgow Burgh (1923), 10 

B W C. O. 331. 

2322. Diseased arteries — Apoplexy caused by 
exertion.] — ^A fireman, after having been for some 
time at work shovelling coal & raking fires in tlie 
stokehole of a steam ship, had an apoplectic stroke. 
The medical evidence went to prove that the man 
was in a diseased condition, & that such a stroke 
would be likely to be brought on by sucli exertion. 
The cy. ct. judge drew the inference that the injury 
was caused by accident within \\\)rkmen’s Com- 
pensation Act, 1906 (c. 58) : --Held : there was 
evidence to support the inference. — BnOPOBS3’ 
V, BLOMFIKLD (OWNKliH) (1913), 6 B. W. C. 

613, C. A. 

2328. Appendicitis— Death by peritonitis follow- 
ing blow.] — When an arbitrator is sitting with a 
medical assessor he lias a right to act upon the 
advice of the assessor on matters of medical 
oinnion & medical inference, (‘ven if there is no 
coiTesponding opinion on the part of the medical 
witnesses. 

A workman was engaged in a lighter in coaling 
a ship. He was in the act of filling a basket held 
between his body & a heap of coal when a rusli 
of coal came whicli eiilier hit him in the stomacli 
oj* knocked the basket against his stomacli, & he 
was unable to go on with his work. He sat down 
in great pain, & shoitly afterwards went home. 
He was attended for four days by his own doctor, 
& was then sent to the inlii'miuy, where an opera- 
tion was performed, & a perforation of the bowel 
was discovered. At the some time it was ascer- 
f>ained hy the oi)erating surgeons that he had been 
suffering from chronic appendicitis. Three da^^s 
afterwards lie. died from peritonitis, & during a 
post mortem (»xaniination another perforation of 
the bowel was discovered. The county ct. judge 
found that the accident caused acute injury to 
tlie weakened bowel, & that the injury so caused 
graudually produced perforation & so accelerated 
liis death. He accordingly made an award in 
favour of the workman’s widow: — Held: there 
was evidence on whicli it was competent for the 
judge to make the award. — Woods v, Wilson, 
Sons & Co., Ltd. (1916), 84 L. J. K. B. 1067 ; 113 
L. T. 243 ; 31 T. L. R. 273 ; 59 Sol. Jo. 348 ; S 
B. W. C. C. 288, U. L. 

2324. Latent tuberculosis — Made acute by acci- 
dent.] — (1) A workman while in his master’s 
employment, suffered in July a serious accident 
which affected his brain & general health, Sc he died 
in the following Dec. A post mortem examination 
showed that he died from acute tuberculosis 
which had been latent for some time, but there 
was medical evidence that the tuberculosis might 
have been accelerated or aggravated by his lower(*d 
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state of vitality due to the accident ; — Ileld : there 
was evidence on which the county ct. judge could 
properly find that the death resulted from the 
accident whicli set up the disease from which the 
workman died. 

(2) Deceased’s wife said that deceased returned 
home on Oct. 14, & he stated that he had been 
out that evening & collapsed while out & got wet 
t hrough : — Held : this statement was not 
admissible in evidence, & was properly rejected 
by the county ct. judge. — B kauk v. (iAiiiioD 
(1015), 85 L. .1. K. B. 7J7; 118 Ji. T. 078; 8 

H. W. C. C. 474, C. A. 

AntiuiaiUm (2) Consd. Hharp v. Loddingtnn Ironstone 

Co. (1024), K12 L. T. 220. 

iv. Particular DiHpnses, 

Industrial diseases, see Sect. 22, jmsL 

Diseases of gradual onset, see Sect. 5, sub-sect. 1, 
C). ( / ) ii., an/e. 

2325. Blood poisoning.] -A miner was employed 
in hewing (joal, & while so emidoyed a piece of coal 
worked itself into ids knee, with the result that 
blood poisoning set in & t>he workman died : — 
Jifld : his death was the result of an “ injury by 
accridemt ” within Workmen’s Compensation Act, 
1897 (c. 37), s. 1.- -Thompson v, Asiitnoton Coal 
(V)., Ltd. (1901), 84 L. T. 412 ; (15 .1. P. 85(1 ; J7 
T. J.. JL 815 ; 3 W. C. C. 21, C. A. 

See, also. Nos. 2307-2309, nnte. 

2328. Anthrax.] — B imntons, JjTD. ?’. Tiiuvky, 
No. 3799, post, 

2327. Enteritis.] — (1) A workman contracted 
eut(‘ritis from inhaling sewer gas in the course of 
his employment : — Held : this was not a case of 
“injury by accident” within Workmen’s Com- 
pensation Act, 190(i (c. 58), s. 1 (1); (2) the 
decision in Brintons^ TAd» v. Purvey, No. 3799, post, 
is not ttj be taken as involving the doctrine that 
all diseases contracted by a workman in the course 
of his employment are to be regard(^d fis acci- 
dents witliin Workmen’s Compensation Acts. — 
Bkodeuick V . London County Council, [1908] 
2 K. B. 807 ; 77 L. J. K. B. 1127 ; 99 L. T. 5(59 ; 
24 T. L. B. 822 ; 1 B. W. 0. C. 219, C. A. 
AnnntcUifm :~Am tn (1) Apld. ICko v. Hart-Dyke, 11910] 

2 K. B. 077. Consd. Kelly v. Auchonloa Coal Co. (1911), 

4 B. W. C. C. 417. Apld. Marlin v. MarichcHtf'r Corpii. 

(1912), 100 1j. T. 741 ; Finlay n. Tullainoro Union (ihIiih. 

(1914), 7 B. W. C. C. 973. Gonsd. Innea (or Orunt) v. 

Kynoeh, 11919] A. C. 765. Befd. Sherwood v. JuIiuhoii 

(1912), 5 B. W. C. (\ «8C ; A]loa Coal Co. v. Drylio (1913), 

0 B. W. (\ C. 398 ; Scott v. Pearson, [1910] 2 K. B. 03. 

2328. Cattle ringworm.] — A woman employed 
as a farm servant to tend & feed calv<^s contracted 
cattle ringworm, a contagious disease with wliich 
tlu^ calves were infected, & was thereby 
incapacitated for work. Siie claimed compensa- 
tion under Worknum’s Compensation Act, 1900 
(e. 58), on the ground that she had sustained an 
‘ injury by accident.” It was admitted that the 
calves were infected with the disease, which was 
not an industrial disease within the Act. At the 
suggestion of the county ct. judge the cross- 
examination of appet. & her witnesses was reserved, 
iho judge thereupon awarded in favour of the 
employer on the ground that no injury by accident 
had been proved : — Held : on appeal, tlie disease 


might have been caused by an accident or series 
of accidents as in Brlntons Ltd, v. Purvey, No. 3799, 
post, & the facts had not been siifllciently ascer- 
tained for the determination of the question. If 
a definite time, place, & occasion could be assigned 
for the contracting of thti disease, & if the occasion 
were a part, but an unusual part, of the employ- 
ment, an illness so produced might be deemed an 
” injury by accident.” The case must b(* remitted 
to the county ct. for fui*ther trial. --Scott v, 
Pearson, [1910] 2 K. B. (51 ; 85 L. J. K. B. 825 ; 
114 L. T. 833 ; 32 T. L. U. 112 ; (50 Sol. .fo. 428 ; 
9 B. W. C. O. 229, C. A. 

2329. Poisoning from noxious fumes.] — Men 

were emj)loyed by appits. to ladle molten metal 
into moiilds. The shift usually worked for some 
quarter of an hour iSc tlicn had to go into the fresh 
air in order l-o avoid being poisoned by the noxious 
fumes that they came into contact with in the 
course of theii* work. On Feb. 20, 1920, the 
fumes were very bad indeed, & one of the workmen 
complained of feeling ill from (.hat cause. Three 
days later his doctor certified that he was suffering 
from lead poisoning, & ilie man claimed com- 
pensation under Workmen’s (compensation Act, 
190(5 (c. 58), s. 8, but subsetiuently abandoned th(^ 
claim as his incapacity was not in fact due to load 
poisoning or to any industrial disease within that 
sect. He then, on Aug. (5, gave notice of accident 
& made a claim for inca[)acity as the I’osult of an 
accidtmt on Feb. 20. The county ct. judge found 
that the great accumulation of gas on Fd). 20 
was accidental <fc that the incapacity f mm bronchial 
asthma WiCs the result. He therc^fore awarded 
compensation. Upon the point of delay in giving 
notice ho found that on the whole evidence tlie 
employers had not bocm prejudiced. Upon this 
point there was evidence that the ornployers knew 
the full e.ircumstarices from the beginning : — Held : 
there was evidence to support the findings on both 
the (|iicstion of accident & notice & no misdirection. 
—If ARRIS V , Thomas & (k). (1921), 1 1 13. W. C, (J. 
107, C. A. 

{g) Effect of Previous Injury, 

2330. Previous accident —Contributing cause to 
subsequent accident, J—Noden v. (i all< »ways, J/it)., 
No. 2797, post, 

2331. .| — Appet., a collier, had his leg 

fractured by accident underground on May (5, 1919. 
Ho was paid compensation for a time &; then 
returned to work for over a year. On Oct. 18, 
1920, he was walking across a common not in the 
course of his employment, when lie t rod on a stone 
& fell, breaking Jiis leg again in the same place. 
He claimed compensation on the giound i/!iat the 
second acicndcmt would not have luqipcined but for 
the fti*st. The county ct. judge came to the con- 
clusion that long before the second accident, afipet. 
had recovered fuU capacity, but that there was 
some weakness remaining after the iii’st accident 
wliich contributes! to the second accident. He 
could not, however, find as a fact that the second 
accidental injuiy would not liave happened but for 
siicli weakness, though that was possible. Uo hold 
that appet. ’s incapacity was attributable to the 


part XIV. SECT. 6 , SUB-SECT. 1. — 
c. (X) iv. 

k. PoiaoniM from noxious fumes 
— Scotland v. 
lanadjan C^TRIDOE Co. (1919), 45 

Ilium- 


m. Tetanus — From wound in foot 
of gardener — Foot 'pierced by nail 
through 600 /.]— Walkkk v. Mullins 
(1908), 42 I. L. T. 168 ; IB. VV. U. 
211.— IR. 

PART XIV. SECT. 5, SUB-SECT. 1.— 

c. (s). 

n. Previous accident — Hernia — 

Subsequent slrangaWion. 1 — W alkkr tJ. 
Murrays, [1911 J h. C. 825 ; 48 


Sc. L. U. 741 ; [1911] 1 8 . L. T. 448 ; 
4 B. W. O. U. 409.— SCOT. 

o. Wrenched knee — Svbse- 

quent broken cartilage.] — workman, 
risliiK from a kuooliri«r position, lu 
which ho had boon at work, foil a pain 
in Ills kneo. Tlio cartilutfu was found 
to bo ruptured. He had wrenched his 
knou throo years before, & been 
Incupauitated for a time, but had 
thereafter worked without difflcully 


T 2 
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Sect. 6 . — Right to compensation: Sub^sect. 1, C. (g): 
svb-sect. 2, A. <fe B. (a) t.] 

second accident & not to the accident of May, 1919, 
& that the fact that the first accident may iiave 
contributed to the second accident did not in law 
render resps, liable to compensate appet. on account 
of his present incapacity. Ho accordingly made 
an award in favour of the employers : — Held : 
there was evidence to sui)port & no misdirection. — 
Roberts v. Broughton & Plas Power Colliery 
C o., Ltd. (1921 ), H B. W. C. C. 1 80, C. A. 

Annotation : — ^Folld. Hutchinson t?. Kiveion Park UolHcry 
Co., [1D2«] ] K. P. 279. 


SUB-SFX’T. 2.- A RISING OUT OF, OR IN THE 

Course of the Employment. 

A. In General. 

See. now, Workmen’s Compensation Act, 1925 
(c. 84), s. 1 (1). 

2332. “ Out of the employment.**] — A workman 
was injured by a practical joke of his fellow work- 
men, wlio plac(‘d the hook of a crane in his necktie 
A: lifted him from the ground. The necktie broke 
& lie fell to the ground, Deceiving serious injuries : — 
Held : ho was not cnliitled to compensation from 
his employers undcir Workmen’s (Compensation 
Act, 190(1 (cj. 58), as the accident did not arise 
“ out of & in the course of the employment.” 

The words ” out of A. in tlie cou'sc of tlio 
(jmploymeiit ” ar(* used conjunctively, not dis- 
junctively. . . . The words “out of” point, I 
think, to the origin or cause of the accident ; the 
words ” in the course of ” to the time, place, & 
circumstances under whicli the accident tfikcs 
place. ... It must bo an accident resulting from 
a risk reasonably incident to the employment 
(Buckley, L..7.). — ^Fitzgerald v. Olarke (W. G.) 
& Son, 119081 2 K. B. 700 ; 77 L. J. K. B. 1018 ; 
00 L. T. 101 ; 1 B. W. C. C. 107, (’. A. 

AnmttnJwna : — CoDSd. Cniske r. ^ViffaTl, [1909] 2 K. IL 625. 

Re!d. Murray v. DoiiJioliii (1911), r» H, VV. C. (J. 496 ; 

Hodpror V. Palflloy School lh»arcl (1912), 5 H. W. CJ. U. 547 ; 

Prazor v. Illddell (1913), 7 B. W. C). C. 841 ; MllchliiHon 

tv Day. [1913] 1 K. H. 603 ; Trltn Joint Disirktt School. 

Hoard of MaiiuKomont v. Kelly, [1914] A. U. 667 ; Wliito 

V. Avory (191.')), 9 B. W. C. C. 063 ; Thom (or .Simpson) iv 

Sinclair, 11917) A. CJ. 127. Mentd. Newson iv Burstall & 

Furrow (1915), 112 L. T. 792. 

2333. .] — Plumb v. Cobden Flour Mills 

Co., liTD., No. 2115, post. 

2334. .J— "riiGM (OR Simpson) v. Sinclair, 

No. 2019, post. 

2336. .] — Davidson (Charles H.) & Co. v. 

M'Robb or Officer, No. 2330, post. 

2336. /J--A workman was employed to 

proceed by train from A. station to B. station, 
thence to walk in a public road to a water inain, 
repair the main, A; return via B. to A. On the 
return journey lie waited on B. platform for the 
train. It was a wet & windy morning. The 
train c.ame in ; he went hurriedly across the plat- 
form to get into the carriage, slipped, fell, injured 


his knee, & subsequently died as the result. The 
platform was an ordinary one & was not specially 
slippery. In proceedings by the dependant in 
the county ct. it was admitted that the accident 
arose in the course of the employment. The 
county ct. judge held that there being no particular 
peril upon the platform which could be said to have 
caused the accident, the accident did not arise out 
of the employment. Tliis decision was affirmed 
by the Ct. of Appeal, & a further appeal was made 
to the House of Lords : — Held : there was a causal 
relation between the accident & the workman’s 
employment, & therefore the accident, which 
admittedly happened in the course of the employ- 
ment, also arose out of the employment. 

“ Arising out of ” no doubt imports some kind 
of causal rolation with the employment ; but it 
does not logically necessitate direct or physical 
causation. . . . That the accident should have 
arisen out of his fulfilment of these conditions [of 
employment] seems to be all that is required to 
establish the only kind of causation that is 
demanded. ... If in the course of his employ- 
ment a workman meets with injury by an accident 
which has arisen directly out of circumstances 
encountered because to encounter them fell within 
the scope of the employment, compensation may 
be claimed (Lord Haldane). — Upton v. Great 
Central Ry. Co., [1921] A. C. 302 ; 93 L. .T. K. B. 
221 ; 130 L. T. 577 ; 40 T. L. R. 201 ; 68 Sol. Jo. 
251; 16B.W.C. 0.260, ILL. 

2337. “ In the course of the employment.”]-- - 
Fitzgerald r. Clarke (W. G.) & Son, No. 2332, 
ante. 

2338. .] —Moore v. Manchester Ijners, 

Ltd., No. 2517, post . 

2339. .] — (1) The cliief engineer of a ship 

lying in a part of a public harbour wliich had been 
taken over temporarily by the Admlty. & was 
closed to the public, & to which access was granted 
only by an Admlty. pass, went ashore on leave for 
purposes of his own. On returning to the ship 
after dark he fell from the quay & was drowned ; — 
Held : the control of the Admlty. did not make the 
quay the provided access to the ship & the accident 
was not shown to have arisen out of the employ- 
ment. 

*• Arising out of the employment ” obviously 
means arising out of the work which the man is 
employed to do & what is incident to it, in other 
words, out of his service (Lord Finlay, C.). 

(2) Senible : “In the course of the employ- 
ment ” does not mean during the currency of the 
engagement, but means in the course of the work 
wliich the workman is employed to do & what is 
incident to it ; & absence on leave for the work- 
man’s o^m purposes is an interruption of the 
employment. 

“ In the course of the employment ” must mean 
similarly in the course of the work which the m^ 
is employed to do, & what is incident to it, in 
other words, in the course of his service (Lord 
Finlay, C.). — Davidson (Charles R.) & Co. v. 


until this occasion, ulthouRli he at 
times foil pain wlieii ffctUufr up from 
knoclinfr : — Held : tlic workman had 
Buffered injury by accident. — Borland 
V. Watson, Gow & Co., Ltd., (19121 
S. C. 15 ; 49 .Sc. L. R. 10 ; [1911] 2 
S. L T. 327 ; 5 B. W. C. C. 5U.- 
6COT. 


PART XIV. SECT. 6, SUB-SECT. 2.— A. 

2332 i. *• Out of the employmetU ,**] — 
In order for an accident to havo been 
one “ arising out of ’* a workinan’H 
employment wltliln tlio meaning of 
Workmen's Compensation Act, 1908, 


it must havo been an accident arislrg Act, 1897, s. 1. — Durham v. Brown 
out of the nature of the work itself. — Brothers & Co., Ltd. (1898). 1 I*- 
Mautineau V. Grand Trunk 1‘acific (Ct. of Bess.) 279 ; 36 Sc. L. R. 190; 
Ry.. [1926] 2 D. L. R. 858 ; 11926] 6 S. L. T. 239.— «COT. 

2 W. W. R. 113 ; 22 Alta. L. R. 142.— 

q. Accident ocetwring elsewhere Vmn 

p. Wrong <£• dangerous in, on or about the uwk.j— To found 

method of doing utorA:.}— An accident a claim under Workmen's Compensa- 
to u workman may be attributable to tion Act, Sask., claimant must show, 
his adopting a wrong & dangerous & this is a question of fact, that be 
method of doing work which could be suffered the aooldeut while employed 
done aufoly, & at the same time may be on, in or about " the “ work,*' & the 
an uccidont arising out of & in the ** work " means something having 
course of t.he employment " In the goomphlcal boundaries. — ^Patterson 
sense of Workmen's Compensation v, Hoxtrke, [1923] 2 D. L. K. 328 : 
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M'Bobb or Officer, [1018J A. (J. 304 ; 87 L. J. 
P. 0. 68 ; 118 L. T. 451 ; 34 T. L. R. 213 ; 62 
Sol. Jo. 347 ; 10 B. W. C. C. 073, H. L. ; revag. 
S. C. sub nom. Officer v. Davidson (Ciiari.es R.) 


& Co. (1017), 10 B. W. C. C. 480. 

Annoiaiima :—~A8 to (1) Consd. Plillbln v. Hayos (1918), 87 
L. J. K. B. 779 ; AnnHtrontf, Whitworth v. Ileiltord, 
[19201 A. C. 757 ; HcwitHOD v. St. HcIcdh (JoUlery Co. 
(1923), 16 B. W. C. C. 230 ; Uptoa r. Q. C. Ity., [1924] 

A. C. 302 ; Wilson v. Lylo (1925), 18 B. W. 0. C. 731. 
Refd. Holloman v. .Secretary of State for War (1918), 
11 B. W. C. 0. 424 ; Stevens v. L. & S. W. Rv. (1918). 
87 L. J. K. B. 766 ; WUson v. L. & N. W. lly. (1918). 11 

B. W. C. C. 19 ; Matthews t». Pomoroy (1919), 12 B. W. 

C. C. 136. Aa to (2) Consd. Howitson v. St. Holous Colliery 
Co. (1923), 16 B. W. C. C. 230 ; Wilson v. Lyle (1925), 18 
B. W. C. C. 731. Refd. HelTernan v. Secretary of State for 
War (1918), 11 B. W. C. C. 424 ; Bell t>. AmistronK, 
Wiatwortli (1919), 88 L. J. K. B. 841 ; Clark r. Lord 
Advocate C922), 15 B. W. C. C. 320. Oencrally, Mentd. 
Wild V. Brown. [1919J 1 K. B. 134. 


2340. .] — St. Helens Colliery Co., Ltd. 

r. Hewitson, No. 2364, post. 


B, Commencement and Termination of Course 
of Employment. 

(a) Where no Means of Conveyance provided by 
Employer. 
i. In General, 

2341 . Accident on way to or from work —Crossing 
railway lines— Deviation by workman for own 
purpose.] — Benson v . Lancashire & Yorkshire 
Ry. Co., No. 2370, post. 

2342. User with knowledge of em- 

ployer.] — A workman employed as a fitter’s 
labourer had the choice of three ways to his 
employers’ works, the shoiiest way & one most 
frequently used by the workmen being along a 
railway track. The employers knew of the use 
of this way by their workmen, & did not forbid 
it. The workman, wliile going to work by this 
way, was injui'ed by a passing locomotive engine : 
— Held : the accident arose “ out of & in the course 
of the employment,” & although the way taken 
was dangci'ous, it was recognised by the employers, 

was not a peril added to the employment by the 
workmen so as to disentitle him to compensation. — 
Fox V. Rees & Kirby, Ltd. (1916), 86 L. J. K. B. 
43 ; 115 L. T. 358 ; 9 B. W. C. C. 4.59, C. A. 

Annutaium : — Consd. HowoMh v, Powell Duffryn Steam Coal 

Co., 11926] IK. B. 472. 

2343. User by permission of railway 

company.] — A colliery workman at tJie end of his 
day’s work left tJie colUciy & went to catch a 
train at a railway station about 700 yards away. 
He left the colliery by a road, & about half way 
to the station got on to the railway line, A was 
continuing liis way along the line when he was 
caught by a train & killed. He could iiave gone 
all the way to the station by the road, which was 
a very slightly longer route. The colliery men 
genei-ally made use of the lino in going to i from 
their work. They used it by permission of the 
railway co., but this permission was not given at 
the request of the employers or by arrangement 
with them : — Held : the accident did not arise 
either “ out of ” or “ in the course of ” the employ- 
ment within Workmen’s Compensation Act, 1996 


(c. 58), s. 1 (1). — Whittali. v. Staveley Iron 
Coal Co., Ltd. (1917), 86 L. J. K. B. 985 ; 117 
L. T. 130 ; 61 Sol. Jo. 523 ; 10 B. W. C. 0. 298, 

C. A. 

Annotaliona Ezpld. & Distd. Morgran v. CucRt, Keen & 
NoLtlefold (1922), 92 L. J. K. B. 192. Refd. Wales v. 
Lambtou & Hcttoii Colliery Co. (1917), 117 L. T. 454. 

2344. Customary way across employers* 

property.] — A workman who was proceeding to his 
employers’ works took a route, that he had been 
the habit of using for many years, along a footpath 
which ran across a vacant piece of land & then on 
to a railway line & so on to the works. The pro- 
perty in the vacant piece of land w’as vested in the 
employers. Wliile on tliis footpath, at a distance 
of little sliort of a quarter of a mile from the place 
where the workman was to go, he slipped on some 
ice & injured his ankle : — Held : the workman had 
no right to go, & his employers could not confer 
upon liim any right to go, along the railway line ; 
another route existed by which he had ready 
access to his work ; & therefore tlie accident could 
not be deemed to Jiave aiisen “ in the course of ” 
his employment. — Gilmour v. Dorman, Long & 
Co., Ltd. (1911), 105 L. T. 54 ; 4 B. W. C. C. 279, 
C. A. 

Antu)taiioHa : — Consd. Stowart (1912), Ltd. r. Lniif^hurst, 
[1917 J A. C. 249. Distd. UoUiord v. ArrastroiiK, Wldlworlb 
(1919), 88 L. j. K. B. 85U. Refd. Oruhuiii v. Barr & 
Thornton (1913). 6 B. W. C. C. 412 ; Davidson v. M'Robb 
(or Ufflew), [1918] A. (^. 304. 

2345. .] — A miner, proceeding to his 

work along a footpath prepared by the employers 
for the workmen’s convenience, slix^ped on some 
steps at appoint about a mile away Irorn the idacc 
of employment. There was evidence that the 
emxjloyers knew the steps were not safe : — Held : 
the accident did not arise in the course of the 
employment. — Walters r. Staveley Coal & 
Iron Co. (1911), 105 L. T. 119 ; 55 Sol. Jo. 579 ; 
4 B. W. C. C. 303, H. L. 

Annotaiiona : — Consd. Fox v. Rcos & Kirby (1916). 86 L. J. 
K. B. 43. Distd. Kcdloni r. Ai'instrongr, Whitworth 
(1919), 88 L. J. K. B. 850. 

2346. .] — The circumstance that the 

soil of a footpath which a workman used is a 
member of tlic public was vested in his einiiloycr 
w'as held not to render an injury that lie sustained 
through slipping & falling wJiile passing along 
the footjjath ou his way to his employment an 
“ injury by accident arising out of At in the course 
of ” his employment within Workmen’s Compensa- 
tion Act, 1906 (c. 53), s. 1, so as to entitle liim to 
compensation under that Act. —Williams r. 
AssiiETON Smith (1913), 108 L. T. 20U ; 6 B. W. 
C. C. 102, C. A. 

2347. .] — The workman, a collier, 

was walking from his work at the i)it & had crossed 
a bridge over a railway siding of the colliery co., 
A: continued along a footpath over a brickyard 
which belonged to the employei-s, when he caught 
his foot on some obstacle, fell down, Ao fractured 
a thigh. The county ct. judge said that the 
brickyard was not necessarily part of the colliery 
premises, At tlie workman had left the admitted 
place of employment At was walking along the foot- 
path just as any member of the public might walk 


w. W. U. 1128 ; 16 Saak. L. 
041. — CAN. 

_ T — - In or about an e^nginetri 

wr/:.] — CoRNBA V. National Pavl 

33 W. L. 

462 ; 9 W. W. R. 1059.— <3AN. 

part XIV, sect. 6, SUB-SECT. 2. 
B. (a) i. 

2341 1. Accident on way to or fn 
railway lines — Deiv\ 
tton by workman for own purpoae,} 


Haley v. United CoLLiKiiuia, [1907] 
S. C. 214.— SCOT. 

t. .] — A workman who 

waa employed aa hauloero in a coal 
mine. & whose dutioa were entirely 
underground, had fluiahed his work for 
tho day, & was returning homewards 
by a track at the aide of a branch 
railway belonging to the colliery, 
when, at a place about 400 yards from 
tho shaft mouth & 280 yards from tho 
coUiery office, he was knocked down Ac 


killed by a passing engine : — Held 
the accident did nut arise out of & in 
tlio course of his employment. — 
OBAnAM V. Bark & Tiioknto.v, [1913] 
8. C. 613 ; 60 Sc. L. R. 391 ; [1913] 
1 S. L. T. 180 ; 6 B. W. C. C. 412.— 
SCOT. 

a. Travelling pay allowed — 

Deviaiionfor own purpoae,] — Mullions 
V, ElTHAM, [1921] N. Z. L. R. 697. — 
N.Z. 

b, Injury on public road,} 
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Sect, 5. — Right to compensation : Suh-secU 2, B. (a) 
i cfe ii., <fc (b),] 

along it,. &> therefore the employers were not liable 
as the accident did not arise in the course of the 
employment : — Held : the case must go back for 
re-trial, as it was not possible to apply the law to 
it until the questions whether the brickfields were 
part of the colliery premises & whetlier the foot- 
path over them was a public right of way, &, 
if it was, under what circumstances was the work- 
man using it, had been answered by the county 
ct. judge. — llAKViSY V. Wpjst Cannock Colwkky 
Co., Ltd. (1025), 18 13. W. C. C. 550, C. A. 

2848. Postman on way to first pillar box.] — 

A postman, wlioso first duty was to collect letters 
from a certain pillar box at 4 p.m., was on Sept. 0, 
1023, riding a bicycle, as he was pemiitted to do, 
t(j the pillar box from his home which was three 
miles away from that pillai* box. He was wearing 
his uuifoim & was carrying his keys A postman's 
bag. He habitually signed on as at 4 p.m., 
& therefore his week of 40 hours was calculated 
*is from that time. From the time wdicn lie left 
the oflice at night until he reached the pillar box 
he was not under any control. At 8.40 p.m., 
behirc he reached the pillar box, he met with a 
street accident which resulted in his death. In 
arbitration proceedings by the widow the county 
ct. judge found on the facts that there was no 
implied contract tliat the employm«‘nt should 
begin when the postman left his house & tliat in 
fact it began at 4 p.m. when he reached the pillar 
box, A: that the accident did not ai isc in the course 
of the employment. Appet. appealed : — Held : 
it was a question of fact upon wJiich there \ras 
evidence to suiipoH the finding, & there was no 
misdirection.-- Kvans v, Fostmaster-Oknebal 
(1924), 132 L. T. 137 ; 40 T. L. R. 850 ; 09 Sol. Jo. 
9; 17H.AV. (’. (^ 151, (\ A. 

2349. Commercial traveller — Accident on way 
home alter canvassing.]— Dickinson v, Hakmak 
Ltd. (1908), 124 L. T. Jo. 103, i\ A. 

-•liiTMiJa/ion Reid. CJJliiumr t\ Dorman, Jjony (11‘1I), 105 

L. T. 54. 

ii. KcasoHuhh' Jnivrval of Time and Spare. 

2350. General rule.] — Applt., a >voj'kman, while 
working in revsps.’ colliery was, for disobedience of 
ordtii's, sus]H‘nded from work, pending an inquiiy 
into tJie matter by the under-manager of the 
coJliej-y. Jt appeared that men were not allowed 
to I'cmain in the workings of the collieiy wh(*n 
not at' woi'k ; A the practice was for a. workman 
who was suspended wJiile at work to go to the pit 
bottom, t.c., the bottom of the shaft in which the 
cage worked, by which access to or egress from 
the mine was obtained. Applt., when he was 
suspend od, want into a j)lace called a “ jifiss-by," 
at the side of the tramway leailing to the pit 
bottom. While sitting there he was ordered by 
the deputy to go to the pit bottom. Ho remained 
however in the jiass-by, whoiv, about- 1-wo hours 
later, a fall from the roof took place, by which he 
was injui*ed. If applt. had gone to the pit bottom 
as dm^cted, he could not have got out of the mine 
till the cage went ui> in the ordinaiy course, which 


was later than the time at which the accident 
happened. Upon a claim by applt. for compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), the county ct. judge found that the accident 
did not arise out of & in the course of applt.’ s 
employment : — Held : there was evidence upon 
w^hich he w’as entitled so to find. 

While the workman is leaving the place where 
he is employed, I think that, for the puiq)oses of 
this Act, his employment would still continue. 
Hut though his employment may continue for an 
interval after he has actually ceased working, 
yet there must come a time wlicn he can no longer 
be said to be engaged in his employment in such 
a way that an accident hai)ppmng to him can bo 
said to have arisen out of & in the course of his 
employment (Collins, M.R.).— Smith v. South 
Noumanton Colliery Co., [1903] 1 K. H. 204 ; 
72 L. J. K. H. 7fi ; 88 L. T. 5 ; 07 J. F. 381 ; 51 
W. Jt. 209 ; 19 T. L. B. 128 ; 6 W. C. C. 14, C. A. 
AumnUaimi : — Mentd. Johnson v. Marshall, llOOG] A. C. 400. 


2351. .] — Gane V. Norton Dill CoLLih:RY 

Co., No. 2559, post. 

2352. Coming to work— Workman crossing rail- 
way siding.] — A workman who is injured in a iJlace 
not under his emi)loyer’B <;ontrol wliile going to or 
returning from his work is not within the provisions 
of the Workmen’s Cumi)ensation Act, 1897 (c. 87). 

A linn of contractors, under a conii*act with a 
railway co. for the widening of their line, wen? 
ballasting a siding whicli w^as separated from the 
main line by several lines of rail. The siding couhl 
only be reached by walking for a considerable 
distance through the prcmisi‘s of the railway co., 
&; the workmen were advised by tlie contractors, 
with the authority of the railway co., to cntei* the 
premises by a gate, from width a jiatli led by the 
side of the railway to the siding which was being 
ballasted ; it was not necessary, while following 
this route, to go upon the main line. On a 
mondng, seven lidnutos before the liour for 
the eommencenieni of the (Lay’s work, a workman 
in the employ of th(5 contractors, while on his 
\vay to ids work at the siding, was run over A 
killecl on the niain line about 150 yards fj'om the 
locality of Ids work : — Held : it was no ijai-t of 
the contract of employment that the employment 
should include the time taken in getting to A 
from the work, under the eireuinstances the e-oii- 
tractors (jwod no duly to the workman wliihi 
proceeding to his work, & tliercdorc the iuicident 
did not ai is(j out of & in the course of the employ- 
ment of the workman within Workmen’s Com- 
pensation Act, 1897 (c. 37), s. 1 (1 ).— Hdlne« 8 i’. 
Mackay & Davis, [1899] 2 Q. H. 319 ; 68 L. J. 
Q. H. 724 ; 80 L. T. 831 ; 47 W. R. 531 ; 15 
T. I^. R. 351 ; 43 Sol. Jo. 476 ; 1 W. C. C. 13, C. A. 
.rfnrMo/vww Dbtd. & N.P. SUwart (1U12), Ltd. v. IjOii*?- 
hur«t, f 1 HI 7 3 A. O. 249. Coiud. UowellB r. l*owell Duffrya 
bU-ttiii Coal Co.. riU2GJ 1 K. B. 472. Refd. Coldrick r. 

1 K. 13. 530; HJlcy r. Holland, 
111)11] 1 K. II. 102» : Fox v. Hoes & Kirby (1916), 9 
o'*/. V* Wliittall V. SLuveley Iron & Coal Co. 

hi b’ • Kvans V. Dob till aster -Central 
(1924), 132 L. T. 137. 

2353. Collier crossing foot bridge erected by 

employers.]— This bridge is one of the expedients 
for shortening the way of the workmen to theii' 


. «• — Huilccd railinpa 
to reach his work when aaiv. locked.}—^ 
(ilBSON f>. WimoN (1901), 3 F. (Ct 
of Sess.) GCl. — ^SCOT. 


PART XIV. SECT. 6. SUB-SECT. 2.— 
B. (a) li. 

23501. Gentrof rale.] -The course of 


a workman’s oinploynient embraces a 
the time occupied in coming, going, ( 
stopping for any purpose ancillary t 
his w’ork. — E vans r. Bkiush Columbi 

SV* 29 W. L. 1] 

4.35 ; 7 W. W. R. 121.— CAN. 

d. Coming to work — Miner ci'osf 
belonging to employer.]— 
T «* JJoltnjcss Iron Co. 

Ltd. (1903). 6 F. (Ct. of Sees.) 8 ; 4 


Sc. L. R. C ; 11 8. L. T. 350.-HSCOT. 


a. Workman using path 

provided by employer.}— iliooi. v. 
Youno's Paraffin Ligut & Mineral 
Oil Co., Ltd., [1915] B. C. 439 ; 62 
8c. L. R. 354 ; [1915] 1 8. L. T. 159 ; 
8 B. W. C. C. 395.— SCOT. 


f. Leaving work — Worlnuin cross- 
ing railway line of employers. h-A 
workman, employed at a coal mine* 
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work. Api3arently, accoi*dmg to the iinding of the 
county ct. judge, this man had got to one of the 
erections, put up for the express purpose of enabling 
the workmen to get to the premises. The man was 
on his way to the premises. I do not agree that 
his employment oidy begins at the moment he 
strikes the coal with his pick. I think the man 
was really in the employment at the moment 
lie reached the bridge, he was doing something 
on his masters’ behalf, that is to say he was on his 
way to the colliery for the puri^oso of working; 
he was going to get his lamp (Lord Halsbury, O.). 
— Cross, Tetley & Co., Ltd. v. Catterall 
(1905), [1926] 1 K. B. 488, n. ; 134 L. T. 135, n. ; 
18 B. W. C. C^. 445, n., H. L. 

AtinotaiUma : — ^Expld. Sharp v, Johnson, [190J] 2 K. B. 139; 
Hoskins v. Laiicjaster (1910), 3 B. W. C. C. 476 ; Stewart 
(1912), Ltd. Longhurst, [1917] A. C. 249. Contd. 
Davidson v, Dfllccr (1918), 87 L. J. P. C. 68 ; Harvey v. 
West Cannock Colliery Co. (1925), 18 B. W. C. C. 666 ; 
llowolls V. l*owoll DulTryn Steam Coal Co., [1926] 1 K. B. 
472. Refd. Nicol r. Young’s ParalUn Light & Mineral 
Oil Co. (1915), 8 B. W. O. C. 395. 

2354. Collier passing through Iron gate on 

employers’ premises.] — Each case must depend 
upon its own facts as to the reasonable interval 
of time & space duiing which a workman’s employ- 
ment lasts. It must not be taken that the pro- 
tection of Workmen’s Compensation Act, 1900 
(c. 58), extends to workmen on any part of the 
emidoyers’ property. 

Appet., a collier, who was employed at rcsi»s.’ 
colliery, in order to get to his work had to pass 
through an iron gate which was on resps.’ premises, 
A wliich w^as 100 yards from the lamp room where 
appet. liad Ih’st to go. While appet. was passing 
through the iron gate it slammed & (lauglit & 
injured him ; — Held : tlie accident arose out of 
A in the coiu’se of appet. ’s employment, A lie was 
entitled to compensation under Workmen’s Com- 
pensation Act, 1900 (c. 58).— llosKiNS v. Lancaster 
(1910), 20 T. L. K. 012 ; 3 B. W. C. C. 47(J, C. A. 
AnfUftalum: — Coiisd. Willlains i>. Asshetoii SriilDi (1913), 
108 L. T. 200. 


2366. Leaving work— Leaving ship for dock side.] 

— A seaman discharged at the end of a voyage, 
had for the purpose of going ashore to descend by 
a ladder lixed to his employers’ ship berthed at a 
lloating stage, known as a dolphin, in the river 
'J’hames in order to step on the dolpliin. It was 
nioored in the liver quite close to the ship A at a 
distance of 33 J feet from the quay, with wliich it 
was connected by a permanent bridge. In so 
doing the seaman fell from the dolphin into the 
river A was drowned ; — Held : the dolphin was a 
structui'c forming part of the dock premises, A 
the seaman had “ landed ” from the ship ; A 
that being so the accident did not arise “ in the 
course of ” the seamen’s employment, within 
Workmen’s Compensation Act, 1900 (c. 58), s. 1, 
A therefore his dependant was not entitled to 
recover compensation under that Act. — Cook v, 
Montreal (Owners) (1913), 108 L. T. 104 ; 29 
i. L. B. 233 ; 57 Sol. Jo. 282 ; 0 B. W. C. C. 220, 
C. A. 


Webber r. Waiibuorougii I’aper Co., 
i^tewort (1912), Ltd. r. Luiighurst, [1917] 
AviA'; Coned. DavidHoii v. M’ilobb (or officer), 

A* tJ. 304. ^fd. Harvey v. West Cuimock CJolliory 
<^o. (1925), 18 B. W. C. C. 566. 

2366. .] — seaman on board a ketch, 

which was lying in W. harbour, was employed in 


unloading the cai*gu. When the ketch was at 
W. he slept on Bh*.>rc. After his work for the day 
was finished he left the ketch by a plank, one end 
of which rested on the ketch A the other on a 
rung of an iron ladder permanently fixed to the 
quay A belonging to the harbour authorities. 
Whilst ascending the ladder he slipped A fell into 
the harbour A injured his foot. The county ct. 
judge found that the ladder was the proper means 
of access to the ketch A that the accident arose 
out of A in course of the employment: — Held: 
there was evidence to support this finding. — 
Webber v, Wansborough Paper Co., T/td., 
[1916] A. C. 51 ; 84 L. J. K. B. 127 ; 111 L. T. 
658 ; 30 T. L. K. 015 ; 58 Sol. Jo. 085 ; 7 B. W. 
C. C. 795, H. L. 

Annotations : — Consd. DavidHoii r. M’Bobb (or Officer), 
[1018] A. C. 304 ; Harvey v. WchI. Ciuinock Colliery Co. 
(192.5), 18 B. W. U. ('. 556. Refd. Barbeary v. (.^Inigjp 
(1916). 112 L. T. 797 ; M'Loan r. Maebrayno (1916), 
9 B. W. C. C. 687 ; Stewart (1912), Ltd. v. Loiigliuret, 
[1917] A. C. 249. 


2367. .J — A carpenter, who was 

employed in repairing a barge lying in dock, aft(»r 
linishing his day’s work staitcd on a dark night 
to walk along the quay to tlie dock gates, but fell 
off the quay A was diowncd. The dock was 
private pi*operty A was not opim to the public, but 
the man’s employers A their woikmen had leave 
to pass through the dock on their way to A from 
the barge. A claim for compensation by the 
widow was disallowed by the county ct. judge on 
the ground that at tiic time of the accident the 
relationship of masLu* A servant had ceased : — 
Held : inasmuch as the man was on the dock 
premises solely by viri-ue of his contract of service, 
the accident arose out of A in the course of his 
employment.-— Stewart (John) A Son (1912), 
Ltd. V. Longhurst, [1917] A. C, 249 ; 80 L. J. 
K. B. 729 ; 110 L. T. 703 ; 33 T. Ia It. 285 ; 01 
Sol. Jo. 414 ; 10 B. W. C. C. 200, 11. L. ; affij. S. C. 
8vh nonu Longhurst v, Stewart (John) A Son 
(1912), lyrD., [1910] 2 K. B. 803, C. A. 


Annotations: — Distd. Spencer r. Llboriy (OwnerK) (1017), 
86 L. J. K. B. 1381. Consd. Bluko e, BaniHay (1917), 
10 B. W. C. C. 600 ; Whit LaJJ v. Slavoley Iidii A Coal Co. 
(1917), 80 L. J. K. B. 986. Dktd. Davldnon r. M‘Bobb 
(op Officer), 11918] A. V, .304. Consd. ITurvey r. WprL 
l^annock Colliery Co. (1925), 18 B. W. C. C. 556 ; JIowoIIh 
V. J’owell DnJTryu Steam Coal Co., [1926] 1 K. B. 472. 
Refd. Boll r. Armstrong, Wliitwortli (1919), 121 L. T. 268 ; 
Simpson a. Bolsovcr (Jolliory (^o. (1920), 13 B. W. C. C. 
173 ; fet. Helens Colliery C’o. r. HewiiHoii, [1924] A. C. 69 ; 
Upton V. G. C. Uy., [1924] A. C. 302 ; Wilson v. Lyle 
(1925), 18 B. W. C. C. 731. Mentd. Armstroni?, Whit- 
worth V. Bedford (1920), 89 L. J. K. B. 495. 


{h) Where Means of Conveyanee provided by 
Employer, 

2368. Railway owned by employer — Use op- 
tional.] — Davies v, Uhymney Iron Co., Ltd. 
(1900), 16 T. L. K. 329 ; 2 W. C. 0, 22, C. A. 

AnruAaiUms FoUd. Walters p. Stavelcy Coal & Iron Co. 
(1910), 4 B. W. CJ. (;. 89. Apprvd. St. Helens Colliery Co. 
r. UewitBon, [1924] A. C3. 69. Refd Coldrick v. l*artrlcUfo, 
Jones, [19101 A. C. 77 ; J’arker p. Pont 105 h J 

493 ; Newton v. (jluc^l.. Keen & Nottlcfolds (1925), 13.1 
L. T. 26. 


2369. Used by direction of employer.]— 

An engine clemcr, who had been empluy(?d 
by a railway co. at their station at K., wtis directed 
by liis cmployci's to work in a new engine shed 
at 11., about four miles distant. Tlie workman, 
who lived near K., was conveyed by the railway co. 


^ day's work, & was pi 
homo along a private lino 
occupied by the oollici 
^ over & killed at 
yMds distant from U 
be worked HrW .• t) 
out of A In t] 
tourso of the employment of the wor 


man within Workmen’s Compensation 
Act, 1897, s. 1 (1). — Caton u. Summeu- 
LEE A Mobsknd Iron Co. (1902), 4 
P. (Ct. of Sosa.) 989.— SCOT. 

g. Eu an unusual wau .] — 

The mere fact that a workman at the 
time the accident occurs is leaving 
his employer’s works by a way other 


tian that usually used, does not pre- 
lude an arbitrator from finding that 
tie accident arose out of A in the 
Durso of the employment within 
Workmen’s Compensation Act, 1906, 
1 (1).— M’Kbb V, Great NoBipjBN 
,r. Co. (1908), 42 I. L. T. 132; 1 
l. W. C. O. 165.— IR. 
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free of charge in one of their trains to their station 
at H., reaching there a shoii time before the hour 
for commencing work in the shed, was taken 
back free of charge at the end of ids day’s work. 
While crossing the line at the station at H. in 
order to get to his work in the engine shed, & 
shortly before the liour at wliich work began, he 
was killed by a passing train : — Held : the employ- 
ment of the workman commenced wlien he got 
into the train to be conveyed to his work, & not 
on his arrival at the engine shed, & the accident 
ai*oso out of At in the 0001*80 of his employment 
within Workmen’s Compensation Act, 1807 (c. 27), 
8. 1 (1). — Holmes r. Great Northern Hy. Co., 
[1000] 2 Q. B. 400 ; (il) L. J. Q. B. 854 ; 83 L. T. 
44 ; 04 J. P. 532 ; 48 W. K. 081 ; 10 T. L. 11. 412 ; 
2 W. C. C. 19, (>’. A. 

AnwUaHans : — Distd. St. IJelciis Oilliery Co. v. Ilcwilsoii, 
A. C. AU. Consd. Taylor r. AliicAlpiuo & Soutliem 

J{y. (1024), 13(1 L. T. 71*3. Apprvd. Upton ». G. O. Ky., 

ilP24] A. C. 302. Reid. Gunc r. JNorlun ITlll Colliery Oo,, 

[1U0»]2K. 13. 530. 

2360. .] — Where a workman is injm*cd by 

an accident wliil * being conveyed to his work in 
a train which is actually the pioperty of his 
employers, Ar in wliicli he has no right to be except 
by virtue of his employment, the employment 
may bo deemed to have commenced & the work- 
man be entitled to compensation, notwithstanding 
that the use of the train by the workman was not 
obligatory. — H owells v . I’owell Hufpr vn Steam 
Coal Co., [1920] 1 K. B. 472 ; 95 L. J. K. B. 054 ; 
134 L. T. 129 ; 70 So!. Jo. 184 ; 18 B. W. C. C. 
427, C. A. 

JiinuUdiov : — Reid. Harv'cy r. West Cannock Colliorj' Co. 

(11)25), Ih 13. W. C. C. 55C. 

2361. Train provided by agreement with raiiway 
company — As impiied term of contract of service.] — 

\Vhcre a claim for compensation is made under 
Workmen’s Compensation Act, 1900 (c. 68), s. 1, 
it is still as necessary as before to establish that 
tilt' accident ai'osc not only out of but ‘ ‘ in the course 
of ” the employment. 

A number ol colliers lived about six miles fi*om 
the colliery in which they were emijloycd. A 
train, composed of carriages belonging to the 
employers, but driven by a railway co.’s men, 
conveyed free of chai’ge th(^ colliers from their 
home to a platform erected by the employei*8 on 
land bckmging to the railway co., & took them 
back again. The platform was under the control 
of the employers & was used exclusively by the 
colliei’s, who W'alked from thei*e along a high road 
to the colliery, which was about a quarter of a mile 
away. A colliei*, wliilst waiting on the platform 
for the j'etum train, was knocked down in a rush 
for seats, & was killed by the train : — Held : it 
was an implied term of the contract of service that 
the trains should be provided by the employers, 
it that the colli(*rs should have the right, if not the 
obligation, to travel to & fro without charge ; & 
thei-cforo the employment began when the cornel's 
entered the train in the morning & ceased when 
they left the train in the evening, & the employers 
were hable ; but it did not follow that every 
workman was entitled to the protection of the 
Act whenever an accident happened to him on 
his way from his home t»o liis employer’s place 
of business. C’remins v. Guest, Keen & Nettle- 
folds, I/TD., [1908] 1 K. B. 409 ; 77 1j. J. K. B. 

?fn \ J- J*- ; 52 Sol. Jo. 

146 ; 1 B. W. C. 0, 100, 0. A. 

Annotationg Apld. Qil^rt V. Nizuui (Owueru), [1910] 

2 K, IS. 555. Diitd. Edwards r. Wingham Afrriciilturai 

Implement Co., 11013J 3 K. D. 590. FoUd. Walton r. 


Tredojrar li-ou & Coal Co. ( 1 9 1 3). 0 13. W. (\ C. 592. CotlBd. 
Moiffan V. CueHt, Koon &; NetUelold (1922), 92 L. J. K. B. 
192. Overd. 8t. Holcms Colliery Co. r. HewltHon, [19241 
A. C. 59. Consd. Howells v, Powell DufTryn Steam Coal 
Vo., [1926] 1 K. B. 472. Refd. Gone v. Norton Hill 
Collierv Co., 11909] 2 K. B. 539 ; Parker v. Pout (1911), 
105 L.‘ T. 493 ; Wllliomfl v. Assheton Smith (1913), 108 
L. T. 200 ; Whitfield v. Lambert (1915), 112 L. T. 803 ; 
LoiifThurst V. Stewart (1912), Ltd., [1916] 2 K. B. 803 ; 
WliitUll «. StuvoJey Coal & Iron Co. (1017), 117 L. T. 
130 ; Taylor e. MoAlplne & Southern Ry. (1924), 130 
L. T. 793 ; Newton ». Guest, Keen & Nettlefolds (1926), 
133 L. T. 26 ; Williams r. Guest, Keen Sc Nettlefolds 
(1925), 133 L. T. 111. 

2362. .] — A collier, living six miles 

fi-om the pit whei*e he worked, travelled free of 
charge to & from his work on a train provided by 
a railway co. at the instance of the employers. 
By an agreement the collier indemnified the 
employei*s against loss from accident on the 
joui'ncy, & agreed to desist from exercising the 
privilege of travelling by the train whenever his 
employers required him to do so. In getting into 
this train for tlie journey home the collier was 
killed by an accident ; — Held : the accident arose 
out of & in the courac of the employment. — 
Walton v , Tredegar Iron & Coal Co. (1913), 
G B. W. C. C. 592, C. A. 

Annoftdwna : — ^Reld. Prlco v. Tredegar Iron & Coal Vo. 
(1914), 111 L. T. 688 ; St. Bolens Colliery Co. v. Hewltson, 
[19241 A. C. 69 ; Newton v. Guest, Keen & Nettlefolds 
(1925), 133 L. T. 20. 

2363. Accident after leaving train & 

proceeding to work.] — A collier travelled from 
home to his work by a special train provided by 
the railway co. at the cost of the employers, & 
from the point where he h^ft the train he had to 
walk some distance to the colliery level. He wont 
by a route which took him across a farmyard, by 
permission of tlie farmer, & while crossing the yard 
on a dark & fi*osty morning slipped on some ice 
&; fell injuring his right leg : — Held : the employ- 
ment having begun, according to the decision in 
Cremins v. (iucst. Keen & Nettlefolds Ltd,, No. 2361, 
ante, when the workman entered the train, there 
was no break in it between the time of leaving the 
train & reaching the pit, as there was no deviation 
from a usual & I'erogniscd route, & therefore the 
accident arose out of & in the course of the employ- 
ment, witliin Workmen’s Compensation Act, 1906 
(c. 58), s. 1 (1). — Morgan v. Guest, Keen & 
Nbttlkfold, Ltd. (1922), 92 L. J. K. B. 192 ; 
128 L. T. 239 ; 15 B. W. C. C. 245, C. A. 

2364. No obligation on servant to use 

train.] — A workman employed at a colliery was 
injurtsd in a i-ailway accident while travelling in a 
special colliei*s’ train from his work to his home at 
M. By an agreement between the colliery co. 
& the railway co. the railway co. agreed to firtivide 
special trains for the conveyance of tlie colliery 
co.’s workmen to & from the colliery & M., &; the 
colliery co. agreed to indemnify the railway co. 
against claims by the workmen in i*espect of 
accident, injury or loss while using the trains. 
Any workman who desired* to travel by these 
trains signed an agreement with the railway co. 
releasing them from all claims in case of accidents 
& the colliery co. then provided him with a pass 
& charged him a sum representing less than the 
full amount of the agreed fare, & this sum was 
deducted week by week from liis wages : — Held : 
there being no obligation on the workman to use 
the trains, the injury did not arise in. the course 
of the employment within Workmen’s Oompensa- 
tion Act, 1906 (c. 58). 

A workman is acting in the course of liis employ- 
ment when he is engaged ** in doing something 
he was employed to do.” Or what is, in other & 
1 think better words, in effect the same thing, 
namely, when he is doing sometliing in discharge 
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of tt duty to his employer, dii’ectly or indirecUy, 
imposed upon him by his contract of service. 
The true groimd upon which the test should be 
based is a duty to the employer pising out of the 
contract of employment but it is to be borne in 
mind that the word “ employment ’* as here used 
covers & includes things belonging to or arising 
out of it (Lord Atkinson). 

The man is not in the course of his employment 
unless the facts are such that it is in the course of 
his employment, & in performance of a duty under 
his contract of service that he is found in the place 
whei*e the accident occurs. If there is only a right 
& there is no obligation binding on the man in the 
matter of liis employment there is no Uability 
(Lord Wrenbury). — 8t. Helens Colliery Co., 
Ltd. V, Hewitson, [1024] A. C. 59 ; 93 L. J. K. B. 
177 ; 130 L. T. 291 ; 40 T. L. R. 125 ; (58 Sol. Jo. 
1(53 ; sub nom, Hewitson v. St. Helens Colliery 
Co., Ltd., 1(5 B. W. C. C. 230, H. L. 

Jiinofatvma : — ^FoUd. Taylor v. McAlpiue & Soutlierii lly. 

T. 703. Consd* Williams u. Uue*<t, Keen ik 

NottJefolds (1025). 133 L. T. 111. Distd. Ho*vellfl v. 

I’owoll Duflfiyn Stoaiii Coal Co., 11926] 1 K. B. 472. 

FoUd. Newton v. (iiiOHt Keen & Ncttlefolds (1020), 135 

L. T. 386. Reid. Clark v. Southwark Corpu. (1025), 133 

Ji. T. 753. 

2365. .] — The construction of a 

road from D. to S. was undertaken by the Minister 
of Transport with a view to affording work for 
the unemployed in the London area. By an 
agi-cement between the Minister of Transport Sc 
applts., Sir R. M. & co., the construction of the 
section of the i*oad S. to the east was placed with 
Sh* R. M. & co. on condition that they should 
employ only men from the London area. It was 
agreed that the Minister of Transport should pay 
(/he traviilling expenses of the men employed k 
provide the travelling facilities, but Sir R. M. & co. 
\>'erc to give the men at the end of each day’s 
employment a voucher in return for wliich they 
would be able to receive a return railway ticket, 
'file Minister of Transpori then entered into an 
agreement with the other applts., the Southern 
Kail way co., to provide trains to carry the men 
to S., the payment of the fares to be made by the 
Minister of Transport. The Southern Railway 
issued workiuen’s return tickets, iirinted on the 
back of wliich was a condition that the liability 
of tJie railway in case of personal injury should bo 
restricted to the sum of JCIOO. The trains by which 
the employed men travelled could be used by 
any one who purchased a ticket though he had no 
voucher. Resp. to this appeal was employed 
by Sir R. M. Sc co.. Sc received on Aug. 21, 1922, a 
Avorkmen’s return ticket from lx)ndon Bridge to 
S. in exchange for a voucher given to him by Sir 
K. M. Sc CO. He alighted at M. Sc some of his 
fellow workmen were killed. Sc others injured while 
attempting to cross the line, Sc he assisted the 
railway staff in succouring them, but whilst so 
engaged they W'ei*e run into by a train Sc he received 
very severe injuries. He applied in Feb. 1923, 
for compensation. Sc made the Southern Railway 
e-o. third paHies to his claim under Workmen’s 
Compensation Act, 190(5 (c. 5(5), s. (5 (2). The 
voimty ct. judge decided that under that sect. Sc 
sub-sect, the railway co. were liable to pay to Sir 
K. M, & co. the whole amount of any compensa- 
tion awarded against them, notwithstanding the 
restriction of their liability to £100 as that sub-sect, 
provided for indemnity ; on the claim he awarded 
compensation of £1 per week with war additions 


on the ground that the accident arose out of Sc 
in the course of the employment. Sir R. M. Sc co. 
Sc the third parties both appealed against the 
decision tliat the accident arose out of & in the 
cjourse of the employment Sc the award made ; — 
Held : there being no evidence of contractual 
obligation on the p^ of Sir R. M. Sc co. to provide 
facilities for the workmen to get to & from the 
work or on the part of the workmen to make use 
of the facilities which were provided. Sc as it had 
very recently been laid down by the House of Lords 
that where there was no duty on the pari of work- 
men to us(5 the facihties provided, the employers 
could not be charged with responsibility during 
the use of those facilities, this accident did not 
arise in the course of the employment, there being 
no contract of employment at all until the workman 
reached S. — Taylor v, McAlpinb Sc Sons Sc 
Southern Ry. Co. (1921), 130 L. T. 793; 17 
B. W. C. C. 2(5, 0. A. 

2366. .J — A colliery laboui'er was 

employed by resps. at their colliery. He lived 
three Sc a quarter miles from the colliery, whicli 
was on a liigh hill, the road from his house to the 
colliery being an oiien mountain road with ponds 
Sc bogs along the route. In winter thick fogs 
hung ovci‘ the mountain. Resps., over thiriy 
years ago, to enable them to form a shift as early 
as 7 a.m., provided trains by whicli the minere 
could travel to the colliery. These trains were run 
by the Great Western Railway Co., under an agree- 
ment between them Sc resiis. The colliery agent, 
in evidence, said that the men were expected to 
travel by these trains. The coaches Sc platform 
were owned by resps. On Oct. 18, 1923, the work- 
man, whilst crossing the line about 5.35 a.m. 
to join one of these trains to travel to the colliery, 
was knocked down by a light engine, At as a result 
of the injuries ho received, his left leg had to bo 
amputated. The county ct. judge found that tho 
only practicable Sc reasomible means of access to 
the colliery for apjict. was tho train provided by 
resps., Sc held that it was therefore the man’s duty 
to travel by this train Ac consequently that the 
accident arose out of Sc in the course of his employ- 
ment : — Held : there wiis no evidence on wliich 
it could be found that it was part of the work- 
man’s duty to use the train whcjncvcr he went 
to Sc from the mine. Sc therefore it formed no part 
of his contract of employment ; tho accident 
consequently did not arise in the coureo of his 
employment. 

There is no doubt that the test of duty ... is 
the accepted btisis on which these questions ought 
to bo dealt with (Lord Cave, C.).— Newt^on v. 
Guest, Keen Sc Nei^tlefolds, Ltd. (1920), 135 
Ji. T. 380 ; 70 Sol. Jo. 089 ; 19 B. W. C. C. 119, 
JI. L. 

AwuAaivm : -Distd. Howells r. Powell DuiTryu Steam Coal 

Co., 11926] 1 K. B. 472. 

2367. Ticket provided by employers —No obliga- 
tion on servant to use train.] — 'J'he employers, ship 
scalers, gave a workman a return ticket to tho 
dock railway station, Mling liim to report himself 
on board a ship av 7 a.m. in the morning. The 
workman made use of tho ticket. On arriving 
at the dock ho mistook the position of tho ganp;- 
way, Sc falling between the dock wall & tho ship 
was injured. Jlis day’s pay would have begun 
from the time lie reported himself on board tho 
ship. Neither dock, ship, nor gangway were under 
the control of his employer. The county ct. judge 


23671. 
hrn., [1026] S. a 86^ 
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Swt. 6 . — liighl to compensation: Hub sect, 'i, B. lb), 
(c) & (d), & C.] 

on an arbitration between the workman & the 
employers tinder Workmen’s Compensation Act, 
1906 (c. 68), found that the giving of the return 
railway ticket was merely a gratuitous concession 
by the employers, & that it was in no way obligatory 
on the workman to go or to return from his work 
by train : — Held : the accident did not arise out 
of & in the course of his employment. — Nolan 
V. Porter & Sons (1900), 2 B. W. C. 0. 100, 0. A. 
Annotatuma: — Coiud. Edwardfl v. Wingham Agricultural 
Implement Ck)., [191SJ 3 K. B. 396. ilpiirid. Ht. Helens 
Colliery Oo. v, Howltson, U924J A. C. 69. Befd. Newton 
V. Guest, Keen & Nettlefolds (f926), 133 L. T. 26. 

2868. Conveyance provided by farmer — To con- 
vey newly engaged workman.] — ^A shepherd newly 
engaged by a farmer was killed by falling from a 
waggon which had been sent by the faimer to the 
shepherd’s Jiomc, situate several miles from the 
farm, for the purpose of conveying him with his 
family & furniture to the cottage that he was to 
occupy during his employment : — Held : although 
there was a contract of service between the faimer 
& the shepherd, the employment of the latter did 
not commence when he left his home in the 
waggon belonging to the former, but would havo 
commenced at the earliest period of time when he 
would have entered on his duties as a shepherd if 
he had not met with the accident which caused his 
death ; therefore, the accident did not arise “out 
of A in the course of th(' employment “ » f deceased. 
—Whitbread v. Arnold (1908), 99 L. T. 103 ; 1 
B. W. C. C. 317, C. A. 

WliltflcW v. Lambert (1915), 112 L. T. 


2369. Boat provided by employer— Only means 
of transit.] — ^A workman, whose only method of 
getting to & from work was by means of a boat 
supplied by his employer, was drowned by falling 
from the boat as ho was leturning at the usual 
hour ; — Held : the accident arose out of & in the 
course of the employment. — M ole v, Wadworth 
(1013), OB. W.C. C. 129,C. A. 

Annotation : — Distd. ICdwardn v. Wiugbuiii Agi'icultural 
Implomont Co., 11913 J 3 K. B. 596. 


2370. .] — A workman was employed 

on an island at yearly wages Ac board & lodging, 
Ac it was part of his contract of service that he 
should be allowed at reasonable times to cross to 
the mainland to visit liis wife, Ac be taken across 
in his employer’s boat for that purpose, lie met 
with an accident whilst in the boat on his way 
home, from the effects of which he die<l i—Hcld : 
the accident arose “ out of ’’ as well as “ in the 
course of “ the employment, & his widow was 
entitled to compensation under Workmen’s Com- 
pensation Act, 1900 (c. 68). — Kichards v. Morris, 
1 K. B. 221 ; 84 L. J. K. B. 021 ; 110 L. T. 
490 ; 7 B. W. C. C. 130, C. A. 


Guest, Keen & Nettlefoldh 

kewitran, (1924] *A. ci. 59. 

2371. Bicycle provided by employer— Use by 
employee not obligatory.]— in a chum under Work- 
men s Compensation Act, 1900 (c. 58), by the 
1 * ^®ceased workman, it appeared 

^ employed as an engine driver A was 
paid by the hour, his work consisting in going 
to faim with an engine Ac thresh- 
ing machine belonging to his employers, to do the 


threshing, to look after the interests of hie 
employers, Ac solicit orders fi*om farmers. For 
these purposes ho was supplied by his employers 
with a bicycle to use in travelling between his work 
& his home Ac between the farms in his district. 
He also had to make up a daily sheet giving the 
name of the fanner using the machine, Ac the 
I number of hours worked, lost time, moves, Ac 
flagmen. Ue was not bound to use the bicycle, 
but the evidence showed that the use of a bicycle 
was part of the arrangement Ac a term of the con- 
tract of engagement. On Sept. 25, 1912, his work 
having ended at 6 p.m., he proceeded to go home 
on his bicycle. On the way home he came into 
collision with a motor lorry Ac sustained injuries 
from which he died the next day : — Held : the 
employment ended at 0 o’clock Ac it was not part 
of his duty to ride home on the bicycle, therefore 
the accident did not arise in the course of the 
employment. — Edwards v, Wingham Agri- 
cultural Implement Co., Ltd., [1913] 3 K. B. 
596 ; 82 L. J. K. B. 998 ; 109 L. T. 50 ; 57 Hoi. 
Jo. 701 ; 0 B. W. C. C. 511, C. A. 

Annotation Reid. Phllbin r. Hayo8 (1918), 11 H. \V. C. C. 

85. 


(c) Arrival on Premises before Time of 
Employment, 

2372. General rule.] — A nmiibcr of the workmen 
employed on certain building work in the county 
had to come down from London each day by a 
train which brought them to the place of employ- 
ment about twenty minutes before the time 
fixed for commencing work in the morning. 
The workmen employed on the works were paid 
by the hour, Ac each of them had, within three 
minutes after the time fixed for commencing 
work for the day, to deposit a ticket at a ticket 
office at the entrance of the works. It was to tlic 
knowledge of the employers the practice of the 
men coming from London, on their arrival by the 
train, to come to the works about twenty minutes 
before the time fixed for commencing w^ork, A^, 
after depositing their tickets at the ticket ollicje, 
to go for refreshment to a mess cabin provided by 
the cmi)loyerB on the works for tlie supply of 
necessary refreshment to the workmen employed. 
One of tliese workmen, who had come from London 
one morning, while proceeding to deposit his ticket 
at the ticket office about twenty minutes before 
the time fixed for comiriencing work, sustained 
injuiies through accidentally falling into an excava- 
tion on the works near the ticket office ; — Held : 
the accident arose out of & in the com'se of his 
employment within Workmen’s Compensation 
Act, 1897 (c. 37), s. 1. 

A reasonable maigin must be allowed to the 
workman for the purpose of getting to the part of 
the premises where his actual work is to be carried 
on ; A5 if during that intci'val he is engaged in 
doing something which is for the benefit of his 
employer ... he is just as much engaged in his 
employiiKuit as if he >vere engaged in the actual 
work which he has to do. . . . The moment at 
which the actual work of the workman begins 
cannot be taken as the true moment of the com- 
mencement of his employment for the puiposes 
of the Act (CoixiNS, M.R.).- Sharp v. Johnson 
Co., Ltd., [1905] 2 K. B. 139 ; 74 L. J. K. B. 


PART XIV. SECT. 6. SUB-SECT. 2 
B. (c). 

premises hiU not 
1 0 / A miner was iniun 

on his way to work. He was^ t 


employers* land but hud not reached 
the point at which his duties com- 
niouood, 6c the accident occurred 
twenty minutes before the hour at 
which work started ; — Held : the acci- 


dent did not arise out of 6c in the course 
of the employment. — Andbiusok v. 
Fife Coal Co., Ltd.. [1910] S. C. 8 ; 
47 So. L. R. 3 ; (19091 2 S. L. T. 260 ; 
3 B. W. C. C. 639.— SCOT. 
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500 ; 02 L. T. 075 i 63 W.B. 697 ; 21 T. L. 11. d82 ; 
7 W. 0. C. 28, 0. A. 

AnfioUUioru : — Oonsd. HoskinB v. LancaBter (1010). 26 

T. L. R. 612. Befd. Gane v. Norton Hill Oolliory Co. 

(1909). 100 L. T. 979 : Nlcol v. Youns’fl Paraffin Light & 

Mineral Oil Co. (1015). 8 B. W. C. C. 395 ; Bell v. Arm- 

Btrong. Whitworth (1919). 88 L. J. K. B. 844. 

2378. Miner waiting at pit head.] — A miner’s 
employment has commenced when he has obtained 
his pit-lamp & his ** tallies,” & is waiting at the 
pit brow to descend. — Fitzpatrick v. Hindi^ey 
Field Colliery Co. (1901), 4 W. C. O. 7, C. A. 

2374. Lighterman employed to pump barge — 
Arrival at wharf before tide suffloiently low.] — 
Api)ct., who was employed as a lighterman by 
resp., received instructions from him to take on 
the early morning flood tide a barge which was 
lying in the river Thames to the south of mid- 
stream off a wharf to a certain place. While 
waiting until the tide had ebbed sufliciently for him 
to reacli the barge appet. stepped into a boat that 
was lying on the mud to rest himself. In so doing 
hci slipped with his foot caught under the thwart 
of the boat, & sustained injuries : — Held : the 
evidence was sufficient to suppoiii the finding that 
appet. in going to rest in the boat was acting 
reasonably within the ambit of his employment ; 
& therefore the accident 'which befell him arose 
” out of & in the course of ” his employment, within 
Workmen’s Compensation Act, 1900 (c. 58), s. 1, 
(‘ntitling him to compensation. — May v. Ison 
(1914), no L. T. 525 ; 7 B. W. C. C. 148, C. A. 

{d) Return to Vremisca for Legitimate Ptirpoac, 

2375. After termination of service— Return to 
obtain tools.]— -A workman a few days after leaving 
Jiis work, obtained leave to go down into the mine 
to bring up his tools, & while there for that 
pm’pose iriet with an accident. The county ct. 
judge, in a considered judgment, found that the 
accident “ arose out of & in the (jourse of ” the 
man’s employment with the colliery owners, & 
awarded him compensation. ^Jhc colliery owners 
appealed on the ground tliat the judge had mis- 
conceived the facts. Although his finding of 
fact was that the man was ordered by the manager 
to fetch liis tools, the judge ought to have found 
on tile evidence that he had ceased to be their 
s(Tvant, <te had met with the accident while in the 
mine on his own business, ^lliey asked that the 
case, should be remitted ; — Held : the employers’ 
I’etiuest must be refused, as this ct. had no juris- 

to interfere with the finding of fact. — 
Molloy V. South Wales Anthracite (’olliery 
t’o. (1910), 4 B. W. C. C. 65, C. A, 

^nnotaiion .-—Retd. RUey v, Holland. [lOllJ 1 K. B. 1029. 

2376. Return to receive wages.] -Appet., 

who was employed at resps.’ mill, was discharged 
on a Wednesday. By the usage of the mill the 
wages were made up to Wednesday & wei-e pay- 
able at the mill on Friday. Appet. went to the 
Jiiill on the IMday for her wages, which were paid 
ner, &, on going down the stairs of the mill, slipped 

was injui’od : — Held : the accident ai’ose out of 
^ in the course of her employment wdthin Work- 
men s Compensation Act, 1906 (o. 58), s. 1 (1).— 
liiLEY V. Holland (William) & Sons, Ltd., [1911] | 


1 K. B. 1029 ; 80 L. J. K. B. 814 ; 104 L. T. 371 ; 
27 T. L. U. 327 ; 4 B. W. C. C. 155, C. A. 

Annaialvma : — Apld. Baird t>. M'Qraw (1919), 13 B.W. C. C. 

394. Reid. Cook V, Ship Montreal (1913). 108 L. T. 164. 

2377. Return to receive wages.] — Applt. was 
employed as a collier by resps., ^ it was part of 
his contract of employment that the employers 
should pav him his wages at their pay office. 
Applt. left w'ork on Saturday at 5 a.m. At 
12.30 p.m. he was going for his wages along a path 
which had been made by rcBjis. for their workmen, 
& while going along a railway co.’s line which 
ran through resp.’s premises he was knocked down 
by an engine & injured : — Held : he was injured 
” in the course of the employment ” within 
Workmen’s Compensiiiion Act, 1897 (c. 37), 
8 . 1 (1), & was entitled to comi)ensation. — Lowry 
V. Sheffield Coaj. Co., Ltd. (1007), 21 T. L. K. 
142; 1 B.W.C.C.I.C.A. 

AnnMUma -FoUd. Kllpy v. nolland, 11911] 1 K. Ji. 1090. 

Apld. Buinl v. M‘Gra\v (1919). 13 B. W. C. C. 394. Refd. 

DoUiie V. MacAadreu (1998), 98 L. T. 495 ; I'hllUpB r. 

Williams (1911). 4 B. W. C, C. 143. 

2378. Return to settle dispute with employer — 
No intention to return to work unless dispute 
settled.]— A collier received his paynoie on a 
Saturday. Being dissatisfied with tlie amount, 
lie spoke to the manager, who referred him to the 
under-manager. The latter could not be seen till 
Monday, The collier came on Monday at mid-day, 
not intending to resume work unless the disinitc 
was settled in his favour, & saw the under-manager, 
who did not give in. Tlie collier then proc(‘edcd 
to leave, b.ut was knocked down by a coal waggon 
& killed : — Held : the accident arose neither 
out of nor in tlie course of the employment. — 
PHiiJdi»s V, Williams (1911), 4 B. W. C. C. 143, 
C. A. 

6’. Interruption of Course of Employment* 

Risks incidental to employment.]— >SVc Sub-sect* 
3, H., post, 

2379. General rule.]- -An engine driver in the 
employ of a railway co. liad, in order to conmicnce 
his day’s work, to go in the morning to the co.’s 
engine shed. His proper route to the engine shed 
was through a gate oiiening from t]>e public road 
on to th(; railway, & thence by a paJhway whicli 
did nut cross the rails. One morning, on getting 
through ilie gate, instead of going along the 
I)athway towards the engine slied, he went in 
the oi>positc direction along the j*ailway to a signal 
box, which stood in tlie middle of the line witJi 
i*ails on both sides of it, in order to get some 
information fi*om the signalman for his own 
purposes. After obtaining the information whicli 
he requirtid, he proceeded from the signal box 
towards the engine shed along the railway. Some 
time afterwards he was found lying on the line 
seriously injured, having presumably been run 
down by an engine, & he subsequently died of his 
injiuies. On a claim for compensation by his 
dependants against tluj co. undci’ the Workmen s 
Compensation Act, 1897 (c. 37): — Held: the 
accident could not be said to have arisen out of 

in the course of deceased’s employment, & 
therefore tJie claim for compensation must fail. 

I do not think that the protection given by the 


part XIV. SECT. 6, SUB-SECT. 2.-— 
B. (d). 

liSulS V l^rmiruUion of service — 

PaOIFIO RY. UO. 
509 • ^37 ; 4 W. W. R. 

k. HUwn io work after receiving 


wages from pay depfit — Travelling time 
paid for.] — Nklson v. Belfast Uokpn. 
(1908), 431. L. T. 223 ; 1 B. W. C. C. 
158.— IR. 

1. lieiurn to inspect madiintry — 
Voliivdary inspection by superintende^ii 
outside regular Aoura. h-PuBLio Trus- 
tee V. CURIBTCUUBCU COBrN., [1919] 
N. Z. L. R. 257.— N.Z. 


PART XIV. SECT. 6, SUB-SECT. 2.— C. 

m. Miner leaving work io get a 
dHnk of woiet.y—K miner who had 
left the pithead, where he was working, 
to get a drink of water, was killed by a 
runaway hutch when he was rotum- 
Ing:— HeW; ho was kUlcd in the couree 
of his employment within Workmen's 
C)ompeusation Act, 1897, s. I (1), 
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Sect. 6. — Bight to compensation: Suh-eecL 2, C. d: 
D. (a) & (6) t.] 

Act can be confined to the time during which a 
workman is actually engaged in manual labour, 
& that he would not be protected during the 
intervals of leisure wliich may occur in the course 
of his daily employment. A workman is not a 
machine, & must be treated as likely to act as 
workmen ordinarily would during such intervals : 
&, as regards any reasonable use which, while cn 
the employer’s premises, he may make of moments 
when he is not actually working, I must not be 
supposed to say that he would be thereby depiived 
of the protection of the Act (Matiikw, L.J.). — 
Benson v. Lancasuibe & Yorksuire By. Co., 
[1004] 1 K. B. 242 ; 72 L. J. K. B. 122 ; 89 L. T. 
715 ; 08 J. P. 149 ; 52 W. K. 243 ; 20 T. L. B. 
130; (5 W. C. C. 20, C. A. 

Annotations : — Distd. llobortHon v. Allan (Liverpool & 
London), S.S. Corsican (1»08). 1)8 L. T. 821. Consd. 
HardlnBT v. Brynddu Colliery Co. (lUll), 105 L. T. 65. 
Befd. Lotlilo V. McAndrow (1908), 98 L. T. 406. 

2380. Accident occurring out of working hours.] 

— A labourer employed upon some works by a 
contractor while asleep in a liut on the works 
belonging to the contractor was injui’ed by the hut 
being blown down by a strong wind. He was 
engaged upon the terms iliat he was to be provided 
witli a hut to live in at 2d. a day, but he was not 
by the teims of his service obliged to sleep in the 
hut : — Held : the accident did not arise “ in the 
course of the employment ’* within »rkmcn's 
Compensation Act, 190(5 (c. .58), s. 1 (1 ). — Philhin 
v. Hayes (1918), 87 L. J. K. B. 779 ; 119 L. T. 133 ; 
34 T. L. B. 403 ; (52 Sol. Jo. 519 ; 11 B. W. C. C. 
85, C. A. 

Annotations Apld. . ArniHtronsr, Whitworth v, Bedford, 
119201 A. O. 757. Refd. 8t. Hoicns Colliery Co. v, Ilcwit- 
8on, [1924] A. C. 60. 

2381. Accident occurring In meal time.] — A 

workman was paid by the hour foi* the number of 
hours per week that ho was actually engaged on 
his work, not including the midday dinner hour. 
During that hour ho was at liberty to stay & take 
his meal on the premises, or to go elsewliere. lie 
stayed on the premises, sat down to eat his 
dinner, while so doing a wall fell upon him, ^ he 
was injured. On appeal from the refusal of an 
application for an award of compensation under 
Workmen’s Compensation Act, 1897 (c. 37): — 
Held : during the dinner hour there had been no 
break in the employment of the workman, he 
was entitled to claim compensation. — Blovelt r. 
Sawyer, [1904] 1 K. B. 271 ; 73 L. J. K. B. 155 ; 
89 L. T. 658 ; 68 J. P. 110 ; 52 W. B. 503 ; 20 
T. L. B. 105 ; 48 Sol. Jo. 115 ; 6 W. C. C. 10, C. A. 
Jnnaations :—ExM. I3rl<*e v. Lloyd, I1909J 2 K. B. 804. 
Consd. Pope Hill’B Plymouth Co. (1910), 102 L. T. 632. 


2382. .]— Morris v, Lambeth Corpn., No. 

2621, posh 

2383. .j Bowland v. Wright, No. 2596, 

post. 

2384. .]-— Martin v, Lovibond (J.) & Sons, 

Ltd., No. 2636, post. 

2385. Accident occurring between tv/o employ- 
ments.] — A workman was engaged to load a van, 
& was promised employment in unloading it at 


Apia. AlUeridfiro r. Merry (1912), 6 B. W. C. C. 460; 
Highley v. L. & Y. By. (1916). 86 L. J. K. B. 1513. Distd. 
Boll V. ArmHtroug, Whitworth (1919), 88 L. J. K. B. 844. 
Consd. Armstrong, M'hitworth v. Bedford, [1920] A. C. 


another place if he would be there by the time the 
van arrived. He agreed to be there, & started 
on his bicycle, but on the way met with an accident. 
The judge held that the employment was con- 
tinuous, & awarded compensation : — Held : there 
were two sei)arate & distinct employments ; one 
had ended & the other had not begun. The 
accident therefore did not arise out of & in the 
course of his employment. — Perry v. Anglo- 
American Decorating Co. (1910), 3 B. W. C. C. 
310, C. A. 

2386. Absence with leave — Seaman — Whether 
employmentinterrupted.]— Davidson (Charles B.) 
& Co. V. M‘Bobb or Officer, No. 2339, ante. 

2387. .] — Kitchenham v. 

Johannesburg (Owners), No. 2648, post. 

2388. Absence without leave.] — Warren v. 
Uedley’s Colliery Co., Ltd., No. 2460, post. 

D. Scope of Employment. 

(a) Prohibited Acts. 

See Sub-sect. 2, E., post. 

(6) Added Perils. 
i. Necessary or Reasonable Acts, 

2389. Workman engaged to load ship — Fixing 
cross-bars over hatchways alter loading completed.] 

— Lysons V. Knowles (Andrew) & Sons, I/td., 
Stuart v. Nixon & Bruce, No. 3433, post, 

2390. Leaving ship by means of rope.] — The 
workman, a riveter working on a ship in dock, 
was about to go ashore for his breakfast. When 
he came on deck he found the vessel w'as being 
removed to a dry dock, & was already a shoit 
distance from the quay. The gangw^ay had been 
removed, & there was no other means of getting 
ashore than by slipping down a rope wliich still 
held the vessel to the quay. By means of this 
rope a fellow workman got ashore safely, & appet. 
attempted to follow him. The rope gave way, & 
he was thrown against the quay wall & injured : — 
Held : there was evidence to support the finding 
of the county ct. judge that the accident “ arose 
out of & in the course of ” the man’s employment. 
- - Kkysbr V. Burdick & Co. (1910), 4 B. W. C. C. 
87, C. A. 

2391. Lighting temporary stove In cabin during 
intense cold.] — While resps.’ steamship was lying 
in port in the Black 8ca in Feb. 1911, the second 
engineer, on account of the intensity of the cold, 
rigged up a stove in his cabin. He had been 
allowed by the chief engineer to use the stove 
during the day time, but was forbidden to use it at 
night, as it was dangerous. On Feb. 9 there 
was no fire in tlie stove at 11 p.m.; but apparently 
the second engineer lit the fire at some period of 
the night, & he was found dead the next morning, 
having been asphyxiated by the fumes of the fire. 
On an ax)plication by his dependants for com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 68), the county ct. judge held that the 
accident arose out of & m the course of deceased’s 
employment ; h? accordingly made an award of 
compensation : — Held : there was evidence upon 
which the coimty ct. judge could find as he did. — 
Edmunds v, Peterston (Owners) (1911), 28 
T. L. B. 18 ; 5 B. W. 0. C. 167, C. A. . 

Annotation : — ^Mentd. Taylor v. Cripps, [1914] 3 K. B. 989. 


Keenan v. Flbminqton Coal Co. 
(1902). 5 F. (C^. of S 08 H.) 104.--SCOT/ 

PART XIV. SECT. 6, SUB-SECT. 2.— 
D. (b) i. 

. n- JVorkmtm easing girders out- 
side lift — Crushed by counterweight.}-— 


Young v. Stuart 
N. S. W. 435 ; 32 N 

— AUS. 




15 S. R. 
W. N. 144. 


0 . Boy using machine not forbidden 
to totMA.h-ToBiN r. Hearn, [1910] 2 
1. R. SJO.*— IR. 


p. Workman jumping from vehide in 
motion — To recover pipe .] — ^M‘Lauch- 
LAN V. Anderson, [1911] S. C. 629; 
48 So. L. R. 349 : [1011] 1 8. L. T. 
127 ; 4 B. W. C. C. 376.— SCOT. 


q. To recover coat .] — Stbonq 
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2392. Sailor washing clothes In dark alley way.] 

— sailor, washing his clothes in a dark alley way, 
fell down a half-open hatchway & was injured. 
The county ct. judge found that it was necessary 
to wash his clothes, & that he was doing it in a 
reasonable place & manner : — Held : the accident 
arose out of the employment. — Cokolon v. 
Kbntra (Owners) (1912), 5 B. W. 0. C. 658, 
C. A. 

2393. Sailor discharging cargo on gangway-— 
Alteration of position of gangway — Swinging from 
stern of another vessel to lighten gangway.] — 

A seaman employed on board a fishing vessel was 
engaged in discliarging fish from it across a gang- 
way resting on a floating pontoon. While ne was 
standing in the middle of the* gangway it became 
necessary to lower the end of it that rested on the 
pontoon. Instead of walking oft the gangway the 
seaman caught hold of the stem of another vessel 
which was moored alongside, & swung himself 
therefrom. While doing so he slipped & fell into 
the water sustaining such serious injuries that he 
died : — Held : the accident arose “ out of ** as 
well as “ in the course of ” the seaman’s employ- 
ment. — Gatj^ant V. Gabir (Owners) (1913), 108 
J.. T. 50 ; 29 T. L. K. 198 ; 57 Sol. Jo. 225 ; 6 
H. W. C. O. 9 ; 12 Asp. M. L. 0. 284, C. A. 

2394. Window cleaner — Climbing from one sill | 
to another.] — A man employed (inter alia) as a 
window cleaner at a hotel was cleaning a second 
floor window on the outside. There was another 
window 2 feet 2 inches away, which was joined 
to the first window by a common h'dgt* 9 inches 
wide. After cleaning the first window the man 
climbed along the ledge to get to the next window, 
llis fingers slipped, & he fell 6c was killed. There 
was no reason why he should not have gone back 
into the room to get to the other window. He 
was a competent workman, who had been emifloyed 
similarly for four years : — Held : the accident 
arose out of the employment. — B uliavorthy v. 
(iiANPJELD (1914), 7 B. W. C. C. 191, G. A. 

Annotation. Distd. Palmer r. Harrods (tPKi), 85 L. J. K. B. 

1G5!). 

2395. Farm bailiff going round farm buildings at 
night — Climbing through window to obtain key.] — 

A farm bailiff, whose practice it was to go round the 
farm buildings every evening at about 8 o’clock 
when llis day’s work was finished in order to see 
that all was secure, on one occasion after doing so, 
as usual, went to a neighbouring town for the 
purpose of shopping, 6c returned to Jiis home at 
about 11 o’clock, when he again went round the 
premises. Being desirous of obtaining the key 
of one of the buildings, which he had earlier 
left inside a cowshed, he remembered that the key 
of the cowshed was in his own house, which was 
distant about three minutes walk. In order to 
avoid the walk ho vaulted on to the window sill 
of the cowshed &, leaning through the window, 
endeavoured to reach the key which lie i*equircd. 
In so doing he overbalanced himself 6c fell upon the 
floor of the shed, sustaining injuiies from which he 
died : — Held : the accident arose out of & in the 
course of deceased’s employment. The obtaining 
<)f the key was part of ms duty, & the fact that he 
endeavoured to discharge that duty by Im- 
prudently taking a short cut did not deprive his 
dependants of the right to compensation under 
Workmen’s Compensation Act, 1906 (c. 58). — 
Pepper v. Sayer, [1914] 3 K. B. 994 ; 83 L. J. 


K. B. 1756 ; 111 L. T. 708 ; 30 T. L. B. 621 ; 58 
Sol. Jo. 669 ; 7 B. W. 0. 0. 616, 0. A. 

AnrMtalinna : — ^Refd. Wardle v, Enthoven (1916), 86 L. J. 

K. B. 809 ; Gucat v, Gaston (1926), 95 L. J. K. B. 759. 

2396. Driver of motor van — Removal of floor 
boards to improve working of clutch.] — A work- 
man was employed as a motor van driver. The 
clutch of his motor was so worn that it was 
impossible to change the speeds without con- 
siderable noise 6c injury to the gear. He com- 
plained of this once or twice. Sc something had 
been done to remedy it, but without effect. In 
order to w'ork the clutcli more efficiently & without 
noise, he removed two boards from the floor of 
the van. This would have enabled him to press 
the clutcli further down. As lie was adjusting 
his rug, preparatory to moving off, one end of the 
rug fell through the gap left by the boards which 
had been removed, 6c got caught in the shaft, 
with the result that the man was drawn down 6c 
his leg broken. The county ct. judge found that 
the man had not been guilty of serious & wilful 
misconduct in removing the boards, & that the 
accident arose out of & in the course of the employ- 
ment : — Held : there was evidence to support 
the finding, & no misdirection. — Partridge v, 
WuiTELEY (Wm.), IjTD. (1915), 8 B. W. C. C. 53, 
C. A. 

2397. Workman carrying heavy burden— Obtain- 
ing lift in passing cart.] — A builder’s handyman 
was sent to remove a window & to put anotlier in 
its place at a farm about two miles distant from 
his emi)l()yer’s yard. He was told t-o take the 
window fra'rne there the best way he could. His 
employer had no horse & trap available to convey 
the window frame to the farm. The workman 
started to carry^it on his shoulder. On the way he 
CQjiw uj) with a pony 6c cart going past his destina- 
tion. With the driver’s permission, he placed the 
window frame in the cai*t, 6c started to climb up 
himself. The pony bolted 6c he fell out 6c was 
injured. The county ct. judge found that the 
man was acting reasonably in carrying out Ids 
duties, 6c held the accident arose out of the 
employment : — Held : there was evidence to sup- 
port the finding 6c no misdirection. — ^M ulltncjer 
V. Bidrwell (1916), 10 B. W. 0. G. 104, G. A. 

2398. Workman waiting lor pay— Resting on 
machinery.] — A workman, who was emi)loyod at 
a rubber inachine, knocked off work at about 
6.15, as it was too late to finish another batcli of 
rubber before 5.30, when the day’s work ended. 
It was a Friday, 6c he 6c the other men had to wait 
in the works until 5.30 to be paid. He intended 
to lean or sit upon the stationary jiart of tlui 
machine, but as he was going tliere, his foot slipped. 
He threw out his arm to save himself, and it was 
caught in the revolving rollers of the machine & 
so badly crushed that it had to be am])utatcd 
above the elbow. The county ct. judge found 
that it was the usual thing for men, waiting about 
such as this, to lean against or sit on tliis part of 
the machine, & that the employers knew of it, 6c 
never objected ; &, furiher, that it was not an 
obviously danger* »us thing to do. He therefore 
found that tlie accident arose out of & in the course 
of the employment, 6c made an award accordingly : 
— Held : there was evidence to support the 
findings & no misdirection. — Mayor v. Leyland 
(Birmingham) Bubber Co. (1920), 13 B. W. G. G. 
115, G. A. 


I'^WRiaHT & Co., [1022] S. C. 515.— 
r. Cleaner of machineru-^-Cleaning 



of tho maohinory which It was not her 
duty to touch, proceeded to clean that. 
While she was cleaning it the machinery 
staii^, & she was injured : — Held : 
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Master and Servant. 


Sect. 6 . — Right io compensation : Sub-sect. 2, D. (6) 
i. <Ss ii,'\ 


2899. Workmen travelling on employer’s cart — 
Instead ot van sent for purpose.] — Resp., a fai-mcr, 
told appct. to go, on the following day, by tram- 
car to a certain place where she & some other 
women would be met by his man with a four- 
wheeled van in which they would be driven to 
the Held where they were to pick up potatoes. 
At the appointed place on tlie following day the 
women found the van waiting for them. There 
was also a two-wheeled farm cait, in charge of one 
of resp.’s men at the same place. This farm cart 
was also going to the field. One of tlio women 
said she would ride to the field in the cart, & the 
other women all got in after her. The man in 
charge of the van expostulated with the women, 
but made no attempt to stop them riding in the 
caii). lie f.hen drove off & the cai-t followed. 
Going round a comer the cart upset & appct. was 
injured. The county ct. judge took the view that 
the women got into the cart to please themselves 

that th(^ accident did not arise out of tlie employ- 
ment. He consequently made an award for resp. : 
Held : upon the admitted facts, the question was 
<me of law. The accident arose out of & in the 
course of appets.’ employment.— Bird v . PurcE 
(1»2()), UIB. W.O. 1411, C. A. i 

2400. Seaman going ashore for own & em- i 
ployer’s benefit.] — (l) A seaman, employed on a 
steam trawler, liad been assisting in co ling the 
vessel in port when, by reason of the condition 
of the tide, no more work could be done for some 
hours. The captain ordered a plank to be placed 
from the ship t.o the (piay so that the hands could 
go ashore. Th(u*e was no other means of access 
to tlie quay. The seaman fell from the plank 
to the vessel & died as the result. His object for 
going ashore was to collect certain money that had 
been 1 ‘ealiscd, on a previous occasion when the 
ship was in that poH, by the sale of old rope. The 
crew were entitled to the proceeds of such sale, 
but the owners had a right to deduct from it the 
value of any broken crockery. On the occasion 
in question there was nothing to deduct : — Held : 
the accidenti arose out- of iV in the course of the 
Tuan’s employment. 

(2) The seaman in the above circumstances 
was paid ( 1 * 9 . a day & “ trip money,” commonly 
called a bonus which was fixed at t5s. to bo paid 
whenever tJie catch for seven days amounted in 
value to £100 ; — Held: the ‘‘trip money” or 
‘‘ bonus ” was really an extra wage paid upon the 
happening of certain events was not* a share in 
the profits or gross earnings of the vessel. — Duck 
V. North 8ea 8tkam Trawling Co., Ltd. (191.5), 

9 B. W. (\ C. 83, 0. A. 

2401. Workman resting during Interval for meal 
Accident while fetching cap of fellow-workman.] 

— A workman was ordinarily employed as a gas 
stoker. On the night of tlie accident he was 
engaged with others in removing crown bricks 
which had fallen into a furnace from the roof. 
Two men at a time went into the furnace, & after 
being thei*e about five minutes, came out to cool 
* rest, their places being taken by two others. 
During this work an interval, though at no stated 
time, wa« al owed for food. About 2 a.m. the 
workman & his mate had come from the furnace 
for a rest jfc were told to get their meal, & then come | 
back. They brought their food with them, but | 

the ^ident arose out of the employ- 
ment.;— G rekr e, Linosat Thompson. 

Ltd. (1912). 46 f. L. T. 89 ; ft Ik w. 


I before the man went io get his food from the place 
where he had left it in his coat, his mate asked him 


if he knew where his cap was. He replied that he 
thought it was where they had previously been 
sitting & he would get it for him. While in the 
act of fetching the cap he fell into an unfenced & 
unlighted hole & was seriously injured. The 
county ct. judge found that at the time of the 
accident the man was acting reasonably within tlie 
scope of his employment, & held that the accident 
arose out of & in the course of his employment : — 
Held : the decision was one of fact ; there was 
evidence to support the finding, & no misdirection. 
— Brai'ton V. Jonas & Colvek, Ltd. (1920), 13 
B. W. C. C. 305, 0. A. 

" 2402. Man employed to load cart — Injury while 
moving cart to suitable position.] — It was a work- 
man’s duty to count bags of sawdust delivered 
for his employer. He was injured while helping 
to move the cart containing the sawdust. The 
cart belonged to the person bringing the sawdust, 
whose duty it was to put the sawdust in a certain 
shed. The county ct. judge found that the 
accident arose out of & in the course of the man’s 
employment & made an award in his favour ; — 
Held : there was evidence to support the llnding 
& no misdirection. — Eastwood v. Brunt (1921), 
14B. W. C. C. 48,G.A. 

2403. Cleaner employed on sweeping — Injury by 
picking up & cleaning detonator.] — A man was 

employed to sweep up & clean an engine house. 
In the coui'se of this work he swept up a small 
metal tube. He knew it to be a detonator & that 
it should not have been in the house, for these 
detonators were only given out to the shot lirors 
in the mine, one at a time, & were supposed to be 
used by the shot fircr at once. Thinking that it 
was an empty detonator case, covered with 
dust, he tapped it on the table to remove the 
dust, & it exploded, severely injuring his hand. 
The county ct. judge held that the accident did 
not “ arise out of ” the man’s emjiloyment, & 
refused to award compensation : — Held : in 
picking up the detonator the man was acting 
within liis employment, & os it was a perfectly 
natural thing to do to tap it to remove the dust, 
this was no evidence that the man was acting 
outside the sphere of his employment. The 
accident must be held to have arisen out of & in 
the coui*se of the employment. — Jones v. Ynysar- 
WBD Colliery Co. (1921 ), 14 B. W. C. C. Ill , C. A. 

2404. Workman taking meal In shed— Injury 
from boiling water used for meal.]— Mon em- 
ployed at an oil wharf were allowed to take their 
meals in a shed close to the engine room. The co. 
provided a fire & a table & some seats for the men, 
but no utensils for cooking anything. A work- 
man went to take his tea in the shed &, there being 
no kettle, he used a large oil can to boil the water 
for the tea. As lie was sitting in front of the fire 
waiting for the water to boil, the coal in the grate 
fell in & the can tipped over, & he was scalded by 
the water that was splashed over his feet & legl. 
The employers admitted that the accident arose in 
the course of the man’s employment, but they 
contended that it did not arise out of the employ- 
ment. The county ct. judge decided against that 
contention & awarded compensation : — Held : 
there was evidence to support the finding, & no 
misdirection. 

Of course, if the risk from wliich he suffered was 


C. c. 686.— IR. 

t. Factory hand making nectasary 
aajitsfment to machiner— After rernwal 


from machine,] — Beatttk v. Tough & 
SONS, 11917] S. C. 199; 64 So. L. K. 
127 ; 11917] 1 S. li. T. 27.— SCOT. 
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a inei*e risk that any one incurs from taking tea, 
that is to say that he might drink his tea too hot, 
or that he might choke himself with too large a 
j)icce of br(»a<l & butter, or that he might iniui-c 
himself by cutting himself with a knife in sprea<ling 
ids butter or otherwise using it, I think a difference 
might very well arise, but taking the facts as agreed 
in this Ciise, it appears to me that tliis was a risk 
incidental to the employment (Atkin, 1j..J.)- — 
SMIDMOllK V. liONDON Ac ThAMRS HAVEN OiL 

Wharves, Ltd. (1921), U B. W. 0. a lU, C. A. 

2405. Workman returning to post by Improper 
J.o^te —Accident after arrival at proper post.] — 

A dock labourer, engaged in unloading mutton 
from a ship, returned to Ids work by an improper 
route. After arriving at a point* at which he would 
iiave had to arrive at had he gone by the proper 
route he alighted, as was his duty, from a sling of 
frozen mutton on to a defective hatch cover. The 
liatch cover broke, & the man fell through & was 
injured : Held : ( 1 ) as he was obliged to approach 
the hatch cover by way of the sling of mutton, 
it was immaterial that he did not come by the 
proper route to the sling of muti-on ; (2) as at the 
time of the accident he was doing what it was his 
duty to do A: acting as he was bound io do, the 
.‘K^ddcnt arose out of & in the course of his employ- 
Tri(*rd,. JtEAD ?*. Pacific Steam NAVUiATioN (V>. 
(1922), 15 13. W. V.. C. C. A. 

2406. Workman crossing elevator to return to 
duty.] —A workman was einidoyed to handle 
cjripiy wagons .after they had been brought to a 
Idgh J<‘V(*1 on a moving elcvatior. While waiting 
between th(* arriv.al of successive l)at(dies of wagons 
he was entitled to. As did, shelter in a cabin near 
i he bottom of the (devator, from where he had to 
T'cturn to his post beyond the top of the eleval^u* 
upon the arrival of a wagon. While so returning 
Ji<^ ciossed the elevator, which was not a nec^essary 
.'let, Ac slipped Ac was injured, with the result that 
a leg liad to be amputated. The county ct. 
judge lifdd tJiat the accident arose out of tVe in the 
<;ourse of the employment, inasmuch as he found 
that the crossing of the elevator was merely a 
negligent way of returning to his post, Ac was not 
.•in act altogether outside the scope of the man’s 
<*niployment.. The employers appealed on the 
gitMind that it was no part of the workman’s duty 
to cross tlie elevator : — Held : it was a question 
of fact, upon which tJiere was evidence to support 
the finding, Ac there was no misdirection. — 
Bdwards V. Ocean Coal Co., Ltd. (1924), 1.31 
L. T. 7 ; 17 B. W. C. 0. 7, C. A. 

2407. Workman mounting cart by hanging 

ladder.] — Applt. claimed as sole dependant of the 
deceased workman who had been employed for 
some yciars by resp. corpn. as one of their dust 
< ollectiors & had for some time suffered from 
hernia, but with some assistance from his mates 
was able to do the work. When the round was 
finished Ac the steam lorry was full the gang 
employed would ride back in the lorry to the depot 
rm shoot the rubbish Ac clean the loriy. 

Hje habit of the men was to stop on the way 
imek to the depot some distance from it at a coffee 
shop, but deceased always then walked on to the 
depot. The lorry was taken to the depot Ac 
emptied Ac on the way from there to the garage 
where it had to be cleaned to be used that day for 


other purposes, came on deceased who endeavoured 
to clamber on to it by means of one of two swinging 
ladders used for the purpose, but fell back Ac was 
fatally injured. At the time the lorry was only 
going two Ac a half miles an hour. Part of the duty 
of deceased was to help clean the lorry, Ac if he 
had not attempted to ^et into the lorry he would 
have been late for the job. The county ct. judge 
found that it was no part of the duty of deceased 
to liazard that which caused the injury ; & thti 
man had left his employment at the time of the 
accident since he ought to have gone straight 
to the depot, therefore the accident did not arise 
out of Ac in the course of tlic employment ; — Held : 
the accident arose out of Ac in the course of the 
employment as the workman had pot at the time 
left his employment as he was employed to go to 
tiie garage to help clean the lorry Ac his attempt 
to got into the lorry was not of a nature so dan- 
gerous as to add a peril not incident or necessary 
to the employment.— Clark i>. Southwark Corpn. 
(1925), 13.3 L. T. 75.3 ; 18 B. W. C. C. 307, C. A. 
AiMoiaiion :~Consd» Uncftt k. (iustoii (H)2n). 0.5 L. .T. K. H. 

750. 


ii. Vnnecessary or Unreasonahlr Acts, 


2408. Mines — Labourer acting as collier.] — An 

accident occurring to a labourer in a mine while 
he is, without instructions, acting as a collier is 
not one arising out of Ac in the course of his employ- 
ment. — E dwards v. International C’oal Co. 


(1899), 5 W. C. C. 21, C. A. 

2409. Passing between trucks unsecured.] 

— The workmen employed in a colliery were in 
the habit of going to Ac from tlieir work aci'oss a 
** jig brow,” where tubs were run up Ac down an 
inclined pLane by means of an endless rop(*. At 
the times wlien the men were expected to cross 
nothing was done with the tubs, no machinery 
was in use, a “ stop block ” was let down to keep 
the tubs in place, Ac there was no traffic Ac no 
danger. A workman had permission to leave work 
two hours before tlie usual time. He came to the 
“jig brow ” Ac attempted to ci*o 8B between two 
tubs before the stop block was down, & in pushing 
them apart set them in motion, whereby he sus- 
tained fatal injuries. Tliere was evidence that if 
he had waited a minute the stop block would 
have been put down, or he could have walked 
round the end of the tubs instead of trying to pass 
between them. In a proceeding by his widow for 
compensation : — Held : there was evidence upon 
which the county ct. judge could find that the 
accident did not ai’ise out of the employment but 
from an added peril due to the conduct of the 
servant himself. — Baker v, Bradford (Earl) 
(1016), 85 L. J. K. 13. 1031 ; 114 L. T. 1144 ; 00 
Sol. ,To. 493 ; 0 B. W. O. O. 130, H. L. 


Annotatitmn : — ^Apld. Senior v. Brodsworth Main Colliery 
Co. (1U17), 86 L. J. K. B. 1587. ReU. L. & Y. Uy. i». 
Hlarliley. 119171 A. C. 352 ; Arniitatead v, Humber Graving 
Dock & Engineering Co. (1918), 88 L. J. K. B. 140 ; 
Wblddort o. Chlalet (Jolliery Co. (1920), 89 L. J. K. B. 


1209. 

2410. Workman leaving work to relieve 

nature — Latrine provided by employer.]— Appet. 
was in the employment of resps. in the fitting shop 
on the surface of their colliery. On Sept. 20, 
1910, while crossing a railway line, he was run over 
by a train which so injured his right foot that it 


part XIV. SECT. 5, SUB-SECT. 2.— 
D. (b) ii. 

pieman leaving work to 
'unauthorised place.] 
Lrn ®Jbminoton Coal Co., 

[1911] S. C. 823.-H5COT. 


b. Miner gettvig ofui at wrong 

level — Taking circuitous route to work.] 
— SxEDDos V. Greenfield Coal & 
Brick Co., Ltd.. [1910] H. C. 302 : 47 
So. L. R. 337 ; [1910] 1 8. L. T. 145 ; 
:i B. W. C. C. 557.-~SCOT. 

0 . Ignorant workman using 


lachinery forbidden to imc.] — Burns 
. SUMMEKLKE IRON CO., LTD., [1913] 
i. C. 227 ; 60 So. L. R. 104 ; [1912] 
S. L. T. 469 ; 6 B. W. C. C. 320.— 


d. Workman sitting on pulley 

cwtfr.l— F raser r. Loohoelly Iron 
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had to be amputated. It appeared that on the 
day when the accident happened appet. was 
suffering from diarrhoea, & had occasion to 
evacuate his bowels several times in the course of 
the day. At about 4.30 p.m. appet. was desirous 
of again performing that function. There was a 
set of privies whicli was provided by resps. 
specially for the use of the fitters, which was 
situated suitably close to the fitting shop where 
appet. habitually worked. But, instead of going 
to that sanitary convenience or to any other of the 
sets of privies provided, appet. went l-o a pla(;e 
in the open to whi(;li it was forbidden for him to 
go, which was distant about 200 t-o 300 yards 
away from the fitting sliop, & to arrive at which 
it was necessary for him to cross many dangerous 
sidings & lines of railways. That proceeding was 
directly contrary to the general regulations made 
by f-hc Home Secretary under Coal Mines Act, 
1911 (c. 50), regulation 111 of which provides 
as follows : “ No person shall relieve his bowels 
on the surface except in one of tlie conveniences 
])rovid(‘d in accordance with the foregoing refla- 
tions.” Where appet. went there was a tip & 
on the slopes of that there were trees & bushes 
growing, which would screen appet. from observa- 
tion : — Held : the added peril to which appet. 
exposed hiins(‘lf was not incidental to his employ- 
ment nor duo to the nature thereof : lie was 
consequently acting outside the sphere of his 
employment. ; &. he was not entitled, & therefore 
he w'as not employed, to do things which were 
unreasonable or which wore exjirossly forbidden. — 
Srnior V. BiionswoRTii Main Coijliery Co., I^td. 
(1917), 80 L. J. K. B. 1387 ; 117 L. T. 490 ; 01 
Sol. .fo. 070 ; 10 B. W. C. C. 577, C. A. 

2411. Workman taking short cut on railway 

line.] — Ajipct., a labourer emiiloyed by a coUiery 
CO., was injured by accident while going to his 
(imployer’s ollice, where he had to report before 
beginning his day’s work in the early morning 
before daylight on Dec. 17, 1920. To get to the 
oflicc from liis home he had to cross a lino of rail- 
way. His proper route lay along a private road, 
but for eight months he liad been in the habit of 
taking a short cut by going along a piivatc rail- 
way line running into the colliery. He was 
walking between the rails in the dark when he 
stumbled on a projecting rail & fell, breaking his 
leg. There was no evidence of any existing express 
prohibition by the employers against w'alking 
along the railway track, but the use by appet. 
of the railway track as a road to the olfice was 
without the knowledge or consent of the employers. 
The county ct. judge found that at the time of the 
accident appet. was in a place where his duties 
did not require him to be, & was running a risk 
which was not one of the ordinary risks of the 
employment. He therefore held that the accident 
did not arise out of the employment, & made an 
award in favour of the employers : — Held : there 
was evidence to support the finding, & no mis- 
direction. — Johnson v. Bell Brothers, Ltd. 
(1021), 14 B. W. C. C. 181, C. A. 

2412. Machinery — Unskilled labourer starting 
machinery.] — A girl, eighteen years of age, acting 
as she thought in her master’s interest, left her 
work to start an engine, which was in charge of 


a person who was not present. As she went 
towards it several of her companions told her she 
ought not to touch it : — Held : there was evidence 
that an accident that occurred at the machine 
did not arise out of & in the course of the employ- 
ment. — Losh V. Evans (Richard) & Co., Ivtd. 
(1902), 51 W. B. 243 ; 19 T. L. R. 142 ; 47 Sol. 
Jo. 158 ; 5 W. C. C. 17, C. A. 

2413. Unskilled labourer cleaning ma- 

chinery.] — A boy, employed to piece broken 
ends of yarn in a spinning mill, injured himself 
while cleaning machinery in motion. The judge 
found as a fact that he was not employed to clean 
the machinery : — Held : the accident did not arise 
out of the employment. — Navlor v . Mitsgrave 
Spinning Co., Ltd. (1911), 4 B. W. C. C. 280, 
C. A. 

2414. Workman employed solely on one 

machine — Injured on another.] — A workman , 
employed solely to work one machine, scratched 
her hand on a machine of another soii. It was 
not explained liow slie came to be at the other 
machine. Blood poisoning followed, & she died ; 
— Held : the county ct. judge was not justiiied 
in inferring that the accident arose out of the 
employment. — C’rontn r. Silver (1911), 4 B. W. 
C. C. 221, C. A. 

2415. Workman using shafting Improperly.] 

— ^A workman, wlio was emjiloyed at a flour 
mill to stack sacks by manual labour, made an 
improper use with that object of the revolving 
shafting of certain machinery which was erected 
in the mill. He was caught by the shafting A. 
severely injured. The county ct. judge found 
that what the workman had done was unwise 
dangerous & unknown to his employers, & if known 
woifld have been forbidden ; that he did not do 
the act for his own benefit, but in the interests 
of his employers, as the sacks were thereby raised 
more expeditiously, & that the employers were 
liable to pay compensation : — Held : the workman 
was not entitled to compensation, not because 
he was acting outside the sphere of his employ- 
ment, nor because by his conduct he brought 
on himself a new & added peril, but because he 
failed to show any circumstance which would 
justify a finding that tlie accident arose ‘‘ out of 
his employment.” 

There are prohibitions which limit the sphere of 
employment & prohibitions which only deal with 
conduct within the sphere of employment. A 
transgression of a prohibition of the latter class 
leaves the sphere of employment where it was &• 
consequently will not prevent recovery of com- 
pensation. A transgi'ession of the former class 
carries with it the result that the man has gone 
outside the sphere (Lord Dunedin). — Plumb v. 
CoBDEN Flour Mills Co., Ltd., [1914] A. C. 02 ; 
83 L. J. K. B. 197 ; 109 L. T. 759 ; 30 T. L. U. 
174 ; 58 Sol. Jo. 184 ; 7 B. W. C. C. 1, H. L. 
Annotations doiiBd. CarlnduIT ». Gilmore (1014), 7 B. W. 

C. C. 081 ; M’Wllliam v. G. N. of Scotland Hy. (1014), 

7 B. W. C. C. 875. Distd. Chilton r. Blair (1914), 111 L. T. 

782. Apld. Price v. Tredegar Iron 8c Coal Co. (1M4), 

111 L. T. 688 ; Pritchard r. Torkington (1914), 111 L. T. 

917 ; Corbett v. Pitt (1915), 8 B. W. C. O. 466. Confld. 

White V. Avery (1915), 9 B. W. C. C. 663. Apld. Baker 

V. Bradford (1910). 85 L. J. K. B. 1031; Dennis e. White. 

[1910] 2 K. B. 1 ; Herbert v. Fox, [1^16] 1 A. C. 405 ; 

Gannt e. Babcock 8c Wilcox (1917), 10 B. W. O. C. 733 : 

L. 8c Y. Ry. v. Highley, [1917] A. C. 352 ; Maydew r. 

Chattcrley-Whitflcld Collieries, [1917] 2.K. B. 742 (see 

119 L. T. 262) ; Senior v. Brodsworth Main (Jolliery Co. 

(1017), 86 L. J. K. B. 1387. Conid. Thom (or Simpson) v. 


8c Coal Co. (1920), .57 Sc. L. R. 589. 

— SCOT. 

e. Machinery — Moulder reinoving 
hum sand by hand not by scraper . ] — 


Gaunt v. Babcock 8c Wilcox, Ltd. 
(1917), 10 B. W. C. C. 733.— SCOT. 

f. Boy employed tia assistant 

attendant on saw — I Mured in saw pit 
while reeovering can of felloic employee.^ 


— A boy, while employed as an assistant 
attendant at a circular saw, went Into 
the saw pit to recover a can belonging 
to another employee, 8c while doing 
so was injured by the saw. In the 
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Sinclair, [1017] A. C. 127. A^. Wilson v. L. & N. W. 
By. (1918), 87 L. J. K. B. 843 ; Matthews v. Moauro 

a 90 ii. J. K. B. 510 : Brown v. Baton Ck)lllory Go. 
14 B. W. G. C. 265. Fdld. Moore v. Donnelly, 
al Co. V. Sharp, S^e Co. v. [1921] 1 A. C. 

329. Apld. Estier e. PhllUps (1922), 91 L. J. K. B. 470 ; 
Finn v. Shelton Iron, Steel & Coal C!o. (1923), 131 L. T. 
213 ; Davies v, Qwanncaoffurwen Colliery Co., [1924] 
2 K. B. 651 ; Fife Ck)al Co. v. Braid (or Lanrenoe, or 
Wilson, or Murray) (1924), 93 L. J. P. C. 225. Consd. 
Loivers v. Barber, Walker (1924), 93 L. J. K. B. 933 ; 
Borley v. Ookenden, [1925] 2> K. B. 325. Apld. Jones v. 
Tarr, [1926] 1 K. B. 25. Reid. Keen v. St. Clement's 
Press (1914), 7 B. W. C. C. 542 ; Pepper i>. Sayer, [1914] 
3 K. B. 994 ; Smith v. File Coal Co., [1914] A. C. 723 ; 
Trim Joint District School Board of Management v, 
Kelly, [19141 A. C. 607 ; Blair r. Chilton (1915), 113 L. T. 
514 ; Ckjoper v. N. E. By. (1915), 85 L. J. K. B. 187 ; 
Ncwson V. Burstall & Farrow (1915), 112 L. T. 792 ; 
Thorn v. Huinm (1915), 84 L. J. K. B. 1459 ; Griffiths 
V. Robins (1916), 10 B. W. C. C. 90 ; Kettle v. McKay & 
Byland (1910), 85 L. J. K. B. 1490 : M*Lean v. Mocbrayno 
(l'910), 9 B. W. C. O. 687 ; Palmer v. Harrods (1916), 
114 L. T. 809; Wales v. Lambton Sc Hotton Collierios 
(1917), 86 L. J. K. B. 1346 ; Stevens r. L. Sc S. W. By. 
(1918), 87 L. J. K. B. 756 ; Bourton v. Beauchamp, [1920] 
A. O. 1001 ; Whlddert v. Chlslet Colliery (1920), 89 L. J. 
K. B. 1209 ; Smith v. Russell (1921), 14 B. W. C. C. 278 ; 
Costello V. Addio's Collieries, [1922] 1 A. C. 164 : Rodger 
V. Flfo Coal Co. (1923), 16 B. W. C. C. 299 ; Upton v. 
G. C. By. (1923), 130 L. T. 577 : Edwards i. Ocean Coal 
C^o. (1924), 131 L. T. 7 : Garrollan Coal Co. v. Anderson 
(or Doviin) (1920), 19 B. W. C. C. 356 ; Wilsons Sc Clyde 
CJoal Co. V. McFerrln, Kerr «. Dunlop, [1926] A. C. 377. 

2416. Soap stamper assisting fellow work- 

man with machine.] — lad, a soap stamper, was 
supposed to mako himself “ handy about the 
place *’ after he had finished stamping soap, lie 
went to help a fellow workman remove a piece of 
soap which had jambed in a soap-compressing 
machine, with the result that his hand & arm were 
caught injured in the revolving knives of the 
machine, lie said that he had been ordered to 
go to the machine, but this was denied by the 
employers. The county ct. judge disbelieved the 
boy, & found that he had no right to touch the 
machines, & consequently found that the accident 
did not arise out of & in the course of the employ- 
ment : — Held : there was evidence to support 
the finding. --Davies v. Crown Perfumery Co. 
(1918), 0 13. W. C. C. 649, C. A. 

2417. Workman employed to adjust belting 

— Not using ladder provided.] — A workman em- 
ployed in a room with machinery driven by 
belting fi-om revolving shafts in the ceiling, had, 
as part of his duties, to replace this belting on the 
pullies attached to the shafting. Ladders were 
provided for this purpose. Deceased worked with 
a mate at a machine near a window recess, & on the 
occasion of the accident tried to replace a shifted 
belt by climbing on to the sloping window ledge 
with the help of his mate, though at the time one 
of the ladders was only 12 feet away. Some- 
how, not seen by any one, deceased fell from this 
position fatally injured. The judge visited the 
place & came to the conclusion that the man did 
an unsafe thing, & incurred a risk which was not 
incidental to his employment, & therefore found 
that ho was not injured by accident arising out 
of his employment ; — Held : there was evidence 
to support the finding & no misdirection. — 
Kussell V. Murray (A. G.), Ltd. (1915), 9 B. W. 
C.C.81,C.A. 

^nnMions : — CoDSd. Wardle v. Enthoven (1916), 86 L. J. 
K. B. 309. Reid. Borley v. Ookenden, [1925] 2 K. B. 
3'25 ; Quest v. Gaston (1926), 95 L. J. K. B. 759. 

M18. Joiner using planing machine.] — 

A joiner, engaged in fitting spokes in gun wheels, 
endeavoured to facilitate his work by obtaining a 
suitable block of wood on which to rest the wheel. 


Having found a block he inserted it into a planing- 
machine at the time unattended, in order to shape 
it for the purpose for which he wanted it, & in 
working the machine his hand was seriously 
injured. The county ct. judge found that, at the 
employer’s works machine men were specially 
employed, & were the only men allowed to work 
the machines, & that joiners & others did not in 
fact do so, & therefore the accident was not 
caused by a peril incidental to the man’s employ- 
ment, & did not therefore arise out of the employ- 
ment : — Held : there was evidence to support 
the finding & no misdirection. — ^Anderson v. 
Armstrong, Whitworth & Co., Ltd. (1916), 
10 B. W. C. C. 67, C. A. 

2419. Workman employed at hand press — 

Assisting at power press.] — A girl was employed 
to make metal squares by means of a hand press. 
She was working on the top floor of a factory &, 
having finished the work she was then engaged 
upon, went down to the second floor to see the 
foreman about more work. On the second floor 
other girls were at somewhat similar work, only 
using more dangerous machines driven by power. 
The foreman was not at his usual place at the time 
& the girl went over & helped another girl who was 
doing piece work on one of the power presses. She 
had never used one of these machines before, & 
somehow injured her hand. The foreman admitted 
that he had known such help given before & if 
the girl had finished her own work said he raised 
no objection. On the other hand, one of the girls 
called said that whenever anything of the kind 
was done they took good care the foreman was not 
about. The county ct. judge, without finding 
whether the girl had taken on an added risk 
not within her employment, dealt with the case 
chiefly on the basis as to whether or not the work 
done w'as in the interests of the employer, & then 
found that the girl was injured when doing work 
which she was not employed to do & which it was 
no part of her duty to i)erform ; — Held : apart 
from the reasons given by the learned county 
ct. judge there was ample & self-apparent evidence 
to support the award. 

I think we ought to support the award ... if 
there are facts which are sclf-appareni, although 
county ct. judge has not based his decision upon 
them (Lord Cozens-IIardy, M.lt.). — B rinck- 
MAN V. Harris (1916), 9 B. W. C. C. 200, C. A. 

2420. Girl employed on twine spinning 

machine — Injury while recovering comb.] — A girl, 
whose duty it was to put bobbins on a twine 
spinning machine, took her hair down just before 
the dinner hour & began to comb out the fluff & 
dust. It was customary for girls to do this & 
was well known to the employers. While she 
was thus engaged she accidental y dropped her 
comb between two of the machines near the 
driving belt which was running at the time. In 
stooping to try & recover the comb she caught 
her hair in the machinery & was very severely 
injured. On a claim for compensation being 
heard, the county ct. judge found that when she 
“ put her head into the machine ” to get the comb 
she was not doing anything which arose out of her 
employment, & awarded for resps. : — Held : the 
question was really one of fact, & there was 
evidence to support the finding & no misdirection. 
— ^Hbathcotb V. Grimsby Cordage Co., Ltd. 
(1920), 13 B. W. C. C. 1, C. A. 


ordinary performance of his duties ployment. — Espie v. Bamsif Basket inff home along line after warning of 
lie was not required to enter the saw Co., Ltd. (1920), 13 B. W. C. C. 492. donaer.l— Todd r. Caledonian By. 
Pit;— HeW: the accident did not —SCOT. Co. (1899), 1 F. (Ct. of Sess.) 1047 ; 36 

arise out of & in the course of his cm- g. Railwag— Engine driver return- Sc. L. B. 784 ; 7 S. L. T. 85.— SCOT. 

J. — ^VOL. XXXIV. U 
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2421. Girl employed on screw turner- 

injured while recovering screw from beneath 
machine — ^Not using means provided.]— A ^rl 
was employed as a screw-tumer at a lathe which 
was worked by means of a shaft beneath it. There 
was a suflicient guard protecting the shaft down to 
12 inches from the ground, & rakes were provided 
for the recovery of any screws which rolled beneath 
the machinery. On the occasion in question a 
screw rolled under the machinery, & the girl placed 
her head between the foot of the guard & the floor 
in order to reach the screw more easUy. The 
machine was in operation at the time & ner hair 
was caught in the shaft, with the result that she 
was scalped & totally incapacitated. In pro- 
ceedings commenced by her in the county ct. the 
judge, in the course of his judgment, said : “ The 
question in law that I must ask myself is ‘ was it 
part of appct.*s employment to hazard, to suffer, 
or to do tliat which caused her injuiw ?. * The 
answer must be in the negative. I hold that the 
accident did not arise out of the employment. 
Award for resps.” Appet. appealed: — Held: 
it being obvious that the guard was there for the 
express purpose of jirotecting workmen from risk, 
& as rakes were provided for the purpose of recover- 
ing screwL from beneath the machinery, the girl 
h(S, in acting as she did, gone clearly beyond the 
scope of her employment ; the evidem e was such 
as to cntitlci the county ct. judge to And as he did 
& the appeal must be dismissed. — PAlRiitTRST v. 
Holunwood Screw & Rivet Co., Ltd. (1923), 
120 L. T. 083 ; 10 B. W. C. C. 108, C. A. 

2422. Railway-Stoker attempting to board 
engine in motion.] — A stoker on a locomotive 
engine was paid by mistake the wages of another 
man X, He left his engine & went over to an 
engine which X. was working in order to gi\e him 
these wages. This engine was travelling at about 
live miles an hour. The workman attempted to 
board the engine by grasping the rails at the side 
of the dooiway, missed the step & sustained 
personal injuries by the wheels of the engine 

assing over his foot : — Held : the attempt to 

oard the engine whilst in motion w'as obviously 
dangerous & wholly unnecessary, & the accident 
did not arise out of & in the course of the employ- 
ment. — W illiams v. Wigan C'oal & Iron Co., 
Ltd. (1909), 3 B. W. C. C. 65. C. A. 

Jnnotalion : — ^Refd. Clark v. Southwark Corpn. (1925), 133 

L. T. 763. 

2423. Workman crossing line — Footbridge 

provided.] — A deceased workman was employed 
by a builder. It was part of his duties to go to I^ 
daily to supervise erection of houses there by his 
employer, wlio supplied him with a season ticket 
for the purpose. There were notices at P. station 
that passengers must cross tlie line by the foot- 
bridge only, but it was proved that large numbers 
of people cressed over the metals at a point where 
there was boarding for crossing luggage, & tJiat the 
railway co. did not object. On the day of the 
accident, the train by which deceased had come 
was standing in the station & blocking the ordinary 
crossing |)oint over the metals. Deceased went 
to the end of the platform &, crossed in front of 
the standing engine, wliich concealed from him 
what was coming on the other side. Ho was 
knocked down by an incoming express & killed : — 
Held : the workman had exposed himself to an 
added risk which was not incidental to the employ- 
ment ; the accident did not arise out of his 
employment.— P ritchard v. Torkington (1914), 


111 L. T. 917 ; 68 Sol. Jo. 739 ; 7 B. W. C. C. 
719 C. A. 

Annotaiion Befd. Jibb v, Chadwick, [1915] 2 E. B. 94. 

2424. .] — ^A carter, employed by a 

firm of contractors, who were engaged upon build- 
ing operations at several railway stations, was told 
to go from one station to another to fetch some 
mortar from the mortar mill there. He was told 
at the mortar mill that ho could not take the 
mortar without a permit from the foreman. His 
duty was to remain with his horse & cart, but, 
instead, he backed them against the railway 
embanl^ent, left them, & went on the line to see 
if he could find the foreman. He was then killed 
by a passing train : — Held : the accident did not 
arise out of the employment. — ^M orris ,v. Row- 
botham (1915), 8 B. W. 0. C. 167, 0. A. 

2425. Crossing under stationary 

trucks.] — ^The widow of a workman employed on 
a railway claimed compensation for the death of 
her husband. On the day of his death deceased, 
with other workmen, was under orders to travel 
by train to a place further down the line to work 
there. The men arrived at a station where they 
had to chaise, having some time to wait for 
the next train, they started to cross the lines to a 
mess room on Hue opposite side of the station 
where they could get hot water for their breakfast, 
which they had brought with them. On his way 
to the mess room deceased attempted to pass 
under the trucks of a standing goods train. The 
train moved he was killed. The mess room 
could have been reached without crossing the 
lines, but this way took longer, & the men for 
their own convenience habitually used the way 
across the lines. The county ct. judge found that 
the accident did not arise out of or in the course 
of the employment : — Held : deceased, in attempt- 
ing to pass under the trucks, was exposing himself 
to an added peril & was not acting within the 
sphere of his employment. — Lancashirk & York- 
shire Ry. Co. V. Highlby, |1917] A. C. 352 ; 86 
L. J. K. B. 716 ; 116 L. T. 767 ; 33 T. L. R. 286 ; 
61 Sol. Jo. 397 ; 10 B. W. C. C. 241 ; revsg. S. C. 
siib nom. Highley v. Lancashire & Yorkshire 
Ry. Co. (1916), 85 L. J. K. B. 1613, C. A. 
AnnokUiona: — AlM. Senior v, Brodswortli Main Colliery 

Co. (1917), 8« l 7 J. K B. 1387 ; Armltstoad r. Humber 
Oravli^ Dock & Engineering Co^l918), 88 L. J. K. B. 
140. ItolUld. SteTens v. L. & B. W. Ry. (1918), 87 L. J. 
K. B. 750 ; Wilson t. L. & N. W. Ry. (1918), 87 L. J. K. B. 
84.3: Woodlleo Coal ft Coke Co. v. Robort<>on (1919). 

12 B. W. C. C. 46.3. Apld. Bonrton v. Beauchamp. [1920] 

A. C. 1001 : Matthews v. McClnre (1920), 90 L. J. E. B. 
510. Diata. Rossiter e. Waterford Port Comrs. (1920), 

13 B. W. C. C. 550. Apld. Brown v. Baton Colliery Co. 
(1921), 14 B. W. C. C. 20.5 ; Bmldmoro v. London ft Thames 
Haven Oil Wharves (1921), 14 B. W. C. C. 114. Coiud. 
Davies r. Gwauncaogurwen Colliery, [1924] 2 E. B. 651 ; 
Lcivors e. Barber, Walker (1924), 93 L. J. K. B. 933 ; 
Borley v. Ookendon, [1925] 2 E. B. 325. Befd. Byrne v. 
Larrinaga B.S. Co. (1918), 88 L. J. K. B. 1255 : GibbiuB 
V. British Dyes (1918), 88 L. J. E. B. 716 ; Bell v. Arm- 
strong, Whitworth (1919), 88 L. J. E. B. 844 ; Homer 
V. Wandsworth, Wimbledon ft Epsom Qas Co. (1919), 
88 L. J. E. B. 355 ; Bird v. Price (1920), 13 B. W. C. C. 
143 : Braine e. Port of London Authority (1920^), 18 

B. W. C. C. 342 ; Bratton v. Jonas ft Colver (192V), 18 
B. W. O. O. 805 ; Cook e. L. ft S. W. Ry. (1921), 1 i 
B. W. C. C. 100 ; Moore e. Donnelly, Fife Coal Co. r. 
Sharp, Same Co. v. Fyfe, [1921] 1 A. C. 329 ; Read v. 
Paoifle Steam Navigation Co. (1922), 15 B. W. C. C. 39 ; 
Edwards v. Ocean Coal Co. (1924). 131 L. T. 7 ; Fife Cor\ 
Co. V. Braid (or Lawrence, or Wilson, or Murray) (1921), 
93 L. J. P. O. 225 : St. Helens Colliery Co. v, Hewttson. 
^924]^Au C. 59 ; dark v. Southwark Corpn. (1926), 133 

2426. Entering train in motion.] — A fon?- 

man joiner was in the employment of applts., 
who were builders carrying on business at Bother- 
ham, a short distance from Sheffield, where they 
had contracts for work. The foreman lived at 
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Rotherham, & applts. provided him with a rail- 
way season ticket between the two places. It 
was his duty to return each evening at a specified 
time in order to report upon his work. One 
evening he arrived at Sheffield Station just as 
the train, by which it was necessary for him to 
travel in order to keep his appointment at Rother- 
ham, had started. He endeavoured to get into 
it whilst in motion, fell between the train & the 
platform, was killed. Upon a claim by his 
dependants for compensation under Workmen’s 
Compensation Act, 1906 (c. 68) : — Held : the risk 
attaching to the attempt to enter a train in 
motion was not a risk reasonably incidental to 
deceased’s employment ; he had exposed himself 
to an added risk by doing an unauthorised &: 
illegal act, & the accident did not, therefore, arise 
out of the employment within Workmen’s Com- 
pensation Act, 1906 (c. 68), 8. 1 (1). — JiBB v. 
OiiADWiOK, [19151 2 K. B. 94 ; 84 L. .T. K. B. 1241 ; 
112 L, T. 878 ; 31 T. L. R. 185 ; 8 B. W. 0. C. 
152, C. A. 

Annotatums: — Coiisd. Byrne v. Larrinaffa S.S. Oo. (1918), 

88 L. J. K. B. 1265. Distd. Upton v, G. C. Uy., [1924] 

A. C. 302. 

2427. Driver using rail to trim shovel.] — 

I a order to trim the shovel which was used for 
stoking a railway engine, & which liad become 
ragged at the edge, the driver & the fireman 
alighted from the engine as it was standing on a 
siding waiting to be called on for shunting duty. 
Tlie fireman held the shovel to one of the rails of 
a siding adjoining the siding on which the engine 
was standing as if the rail had been an anvil, 
while the driver used a hammer & chisel to trim 
the shovel. Wliile they were thus engaged 
another engine came along without them seeing or 
hearing it, which knocked them both down 
inflicting injuries upon the driver from which he 
shortly afterwards died. It was not disputed 
that the position in which the driver so placed 
lumself was extremely dangerous, the rail which 
was so used as an anvil being one over which 
engines & vehicles frequently passed. It was no 
part of the duty of the driver & fireTnan to trim 
the shovel. They did it voluntarily. If a shovel 
was in want of repair, the proper course for the 
engine drivers & firemen was to return it to the 
store & either obtain a new one or have the old 
one made serviceable. But when all that was 
required was trimming, it had for a considerable 
time been the usual if not the invariable practice 
for the drivers & firemen to do the trimming them- 
selves. The dependant of the driver having made 
a claim for compensation against his employers, 
it was followed in due course by a request for arbn. 
under Workmen’s Compensation Act, 1906 (c. 58) ; 
— Held : deceased incurred, not a risk incidental 
t«3 his employment, but a new & added peril by 
using the running rail as an anvil, it not being a 
])eril which his contract of service either involved 
or at all obliged him to encounter. Award for 
resps. — Stevkns r. London & South Western 
Ry. Co. (1918), 87 L. J. K. B. 756 ; 118 L. T. 792 ; 
11 B. W. C. C. 7, C. A. 

2428. Surgeon — Voluntary submission to experi- 
ment.] — ^An infirmary received a present of X-ray 
apparatus. Nobody knew the time for necessary 
exposm’e for treatment of ringworm, but a house- 
surgeon volunteered to have an experimental 
expose on his own arm. The result of this was 
a seiious burn : — Held : the accident did not arise 
mit of the employment. — Curtis v, Talbot & 
XiraEMNSTBB iNPmaiABY COMMITTEE (1911), 6 

0. 41, 0. A. 

z«9. Farm labourer returning to farm for pay— 


Injury while mounting empty cart.]--Appct. was 
employed on different forms belonging to resp. 
Having finished his work at one farm, appet. was 
proceeding to another, about two miles distant by 
road, for the ourpose of receiving his day’s pay 
& to inquire about the work for the next day. 
Finding an empty cai*t belonging to resp. returning 
to the same farm, appet. attempted to get into it, 
& while so doing an accident occurred to him. 
liesp.’s workmen not unfrequently returned in 
such an empty cart, & this fact was known to 
him ; — Held : it was no part of appet.’s contract 
of service that he should travel to his employer’s 
farm by a cart, whereby he added unnecessarily 
to the risk of his employer ; & therefore he was 
not entitled to compensation under Workmen’s 
Compensation Act, 1900 (c. 58). — Parker v. 
Pout (1911), 105 L. T. 493 ; 5 B. W. C. C. 45, 
C. A. 

2430. Workman returning to work -Loitering 
in dangerous area.] — Repair work was being done 
to a ship in dock, &, in consequence, part of the 
quay was roped off as dangerous, notices being 
put up to that effect. Men going to the ship 
to work often went under the ropes & aci*oss the 
dangerous area, as it was the (luickest way. 
Deceased Wfis employed on the? ship as a boiler 
scaler, but had nothing to do with the repair work. 
After his dinner hour, having signed on at the 
tally house, he returned by way of this dangerous 
area. He stood for some minutes within tlie area 
watching the repair work, & was killed by a rope, 
attached to the ship, snapping & flitting him : — 
Held : the accident did not arise out of the employ- 
ment. — ^Murray v. Allan Brothers & Co. 
(U. K.), Ltd. (1913), 6 B. W. C. C. 215, C. A. 

2431. Assistant porter at hospital — Dusting lift.] 
— ^An assistant porter at a hospital, whilst ascend- 
ing in a lift to do cleaning work on the top floor, 
went up some steps which he had placed in the 
lift, & sat on the top step for the purpose of dusting 
the top of the lift. He was crushed between the 
top step, which projected above the top of the lift, 
& a beam at the top of the lift shaft. He had 
never been told to dust the lift. He had helped 
to grease it before, but only in the i>resence & 
under the orders of the head porter, when the lift 
was at rest ; — Held : the accident did not arise 
out of & in the course of the emi>loyinent. — 
Whiteman v, Clifden (Viscount) (1913), 6 
B. W. C. C. 49, C. A. 

2432. Man employed to walk beside traction 
engine — Injured while attending to lamps.] — ^A 

man was employed to walk beside a traction engine 
to help if necessary, persons in vehicles on the road 
wishing to pass the engine. He had nothing to 
do with the engine itself. If the lamps wanted 
attending to, it was his duty to call the attention 
of the engine driver to them. One night one of 
the lamps burnt dimly & the nian, by walking 
sideways when the traction engine was moving, 
attempted to put it right. He slipped & was 
fatally injured. The county ct. judge found that 
it was no part of his duty to touch the lamps & 
awarded for the employers, on the ground that 
the accident did not arise out of the employment : 
— Held : there was evidence to support the finding 
& no misdirection. — Payne v. Curtis & Son (1915), 
9 B. W. C. C. 29, C. A. 

2433. Porter sent to deliver parcels — No person 
at place of delivery — Accident while asleep.] — 

A porter, a man twenty-six years of age & in good 
he^th, was sent with a parcel weighing 17 lbs. a 
distance of some three miles on a very hot day. 
When he arrived at the house to which he was sent 
he knocked at the door ; but no one was in, & he 

u 2 
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sat down on a coping at the top of some steps 
leading to the door. About half an hour later, 
he fell off the coping into the area below, & received 
injuries from which he died a few days later : — 
Held : the accident did not arise “ out of ** the 
employment within Workmen’s Compensation 
Act, 1006 (c. 58), s. 1 (1). — Kettle v. McKay & 
Ryland (1916), 85 L. J. K. B. 1490 ; 115 L. T. 
397 ; 9 B. W. C. C. 544, C. A. 

2434. Workman travelling by goods lift.] — 
A workman employed in packing parcels, & in the 
course of his work required to go from the second 
floor of the establishment to the ground floor, 
made use of a lift only intended for carrying parcels 
fi-om one floor to another, & quite unsuitable for 
use by a man, in order to descjcnd to the ^ound 
floor & rctuiTi to the second floor. In so doing his 
head was crushed, & he met his death: — Held: 
tlie use of the lift was an added risk & not within 
the scope of the workman’s employment, & his 
dependant could not recover compensation, as the 
accident did not arise out of the employment. — 
Palmer v. Harrods, Ltd. (1916), 85 L. J. K. B. 
1659 ; 114 L. T. 869 ; 32 T. L. B. 382 ; 9 B. W. C. 0. 
291, C. A. 

Annoiaiion : — Retd. Warden v. Enthovon (1916), 110 L T. 

103. 

2435. Workman killed by poisonous fumes — Coke 
fire lit for own convenience.] — A coppersmith was 
engaged in doing work upon a warship in dry 
dock. The men worked in shifts of twenty -four 
hours, with intervals for meals, one of which was 
between 8.30 a.m. iSc 4 a.m. The workman A; a 
com])aniou were found dead at 8 a.m. in a confined 
space on the vessel, death having been caused by 
asphyxiation from carbon fumes given off by a 
coke fire the men had lit in a bucket for their own 
comfort, the weather being very cold at the time : 
— Held : the death being caused by a 
imx)ortcd by the workman for his own con- 
venience, & unnecessary for his employment, did 
not result fi*om injury by any accident arising out 
of the employment. — Aumitsteau v, Humber 
(IRAVING Dock A Engineering Co., Ltd. (1918), 
88 L. J. K. B. 140 ; 120 J.. T. 161 ; 63 Sol. Jo. 
114 ; 11 B. W. C. 0. 269, C. A. 

2436. Attempt to board tramcar In motion.] — 
A chief steward of a steamship went ashore to 
make some purchases for the use of the steamship, 
& on his way back at night attempted to board a 
tramcar in motion, but slipped & fell & was severely 
in j ured . In his evidence he stated that he believed 
it was the last car that evening, & that he con- 
sidered it to bo his duty to get on to it if possible, 


so as to get to the steamship that night : — Held : 
he had taken upon himself an added risk or peril 
which was not incidental to his employment, & 
consequently the accident did not arise out of & 
in the course of the employment within Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (1 ). — Byrne 
%\ Larrinaga 8.8. Co., Ltd. (1918), 88 L. J. K. B. 
1255 ; 120 L. T. 163 ; 63 Sol. Jo. 114 ; 11 B. W. 0. 0. 
260, O. A. 

2437. .] — ^Applt.’s husband was employed 

by resps. to supervise the weigliing of cotton at 
their various warehouses in Liverpool. lie was 
allowed by his employers to use the tramcars to 
get from their head office to a warehouse, from 
warehouse to warehouse & back to the head office. 
One day, having concluded his work at a ware- 
house, he was returning to the head office. In 
attempting to get on a tramcar which had just 
started to move from a stopping place he fell & 
was killed. The regulations of the tramway 
authority forbade passengers attempting to get 
on or alight from tramcars in motion. The 
county ct. judge held that the accident did not 
arise out of deceased’s employment because the 
act of deceased in attempting to board the tramcar 
when in motion was an act which he did at his 
own risk, & his employers were not liable : — Held : 
the judge had misdirected himself. It being 
within the scope of the workman’s employment to 
use the tramcar to get from the office to a ware- 
house & from warehouse to warehouse & back to 
the office, the mere fact of his trying to get on a 
tramcar which had just started to move from a 
stoT)ping place, was not sufficient to BUX)port a 
linding that the accident did not arise out of & 
in the course of his employment. The case must 
go back to the judge to lind whether on the facts 
the act of the workman was an act of negligence 
in doing something which was within tlie scope 
of his employment, or an act which in its nature 
w’^as such as to take the case outside Workmen’s 
Oompensiition Acts altogether. — G uest v. CIasi’ON 
& Co., [1927] 1 K. B. 1 ; 95 L. J. K. B. 759 ; 135 
L. T. 400 ; 42 T. L. K. 547 ; 70 Sol. Jo. 667 ; 19 
B. W. C. C. 237, C. A. 

2438. Workman using unlighted path —Lavatory 
provided by employers.] — ^A workman cmidoyed 
at works close to the river Thfuncs being desirous 
while at work at night, of relieving himself, did 
so in a pail, & went to throw the contents of 
th(i pail into the river. The way to the river was 
dark, &, in doing this, he fell over the quayside 
He struck his shoiddcr against a barge lying at the 
quay, & was incapacitated. There were lavatories 
provided by the employers some 250 yards from 
where the man was working, He the way to the 


24361. Attempt to hoard tramcar in 
motion.}— A incs8affe>clork wlio was 
Hont a mossai^e by his employee, & had 
boon provided with mouey to pay Ids 
tramway faro, was injured wliilo 
attorn utinK to board, a short dlstouce 
from its stopplmr-placc, a cor which 
w'lis moving at tho rate of five miles 
an hour. Ho acted without invita- 
tion & contrary to a notice on tho car, 
of which he was aware: — Held: the 
accident did not arise out of Sc in the 
course of the ouiployment. — W bmybs 
Coal Co., Lto. u. Symox, [101 2 J 8. C. 
1230; 40 So. L. K. 021; [10121 2 
S. L. T. 127 ; 0 13. W. C. C. 208.— 
SCOT. 


h. Workman taJring circuitous rtmte 
on ship—IioiUe urUighted cC* dangerous.] 
— Pash r. Victorian Stkvkoorino 
Se Qbnrral Contracting Co. Pty., 
Ltd.. [10201 V. L. R. 35.— AUS. 

k. .1— A mate emploired on a 

dredger elected to cross the vessel by 


an obviously d.aDgeroas, but not pro- 
hibited, route, although au alternative 
& comparatively safe way was avail- 
able. He was caught between the plat- 
form Sc the most. Sc sustained injuries 
wliich resulted In Ids death ; — Held : 
tho accident arose out of the omploy- 
iiieut. — llossiTER V. Port of Water- 
ford COMRB. (1920), 13 B. W. C. C 
550.— IR. 

1. Increased railier than added 

ritfi.] — R badford v. New Zealand 
Hhippino Co., 11921] N. Z. L. R. 40. 

— ^N.Z. 


m. Manual labourer — Assisting 
fellow workman outside his ordinary 
work df without auihoriiv .] — ^Ferguson 

V. Brick Sc Supplies, Ltd. (1914). 27 

W. L. R. 70 ; 5 W. W. R. 1227 ; 16 
D. L. R. 67 ; 7 Alta. L. R. 337.— CAN. 


n. Deliberate adoption of dangerous 
method of work.}— A workman who, 
with full knowledge of the risk ho is 


taking, deliberately adopts a dangerous 
method of doing Ids work, whore there 
is open to him another method of doing 
it which is free from risk, cannot im- 
pose liability upon bis employer for 
personal injunes resulting entirely from 
his adoption of tlie unsafe course. — 
Powell v. Thomas, Jamieson Sc 
Mackenzie, Ltd. (Alta.), [1918] 3 
W. W. R. 901.— CAN. 

o. — Application of principle.] 
— The applioatlon of the principle that 
a worker who, in carrying out nls em- 

{ iloyment, selects a course of action 
raught unth obvious Sc unnecessary 
danger, goes outside of the course of 
his employment depends not on any 
previously definable state of facts, but 
on tho ciroumstanoes of the particular 
case under oonsidcratlon. — T akle, etc. 
V . Bry.ant & Shiel Bbotqebs. [19191 
V. L. R. 656.— AUS. 

p. Workman collecting coed for van 
afler working hours — When forbidden 
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lavatories was lighted. It was proved that there 
was a practice among the workmen of relieving 
themselves in this manner, but it was not estab- 
lished that the practice was known to the 
employers: — Held: the accident was due to an 
added risk incurred by the workman & did not 
arise out of his emplo^mient, &, therefore, he was 
not entitled to compensation under Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (1). — Horner 
V . Wandsworth, Wimbledon & Epsom Gas Co. 
(1910), 88 L. J. K. H. 356 ; 120 L. T. 403 ; 12 
B. W. C. O. 21, 0. A. 

2439. Carter Interfering with crane.] — The 

workman while employed as a carter by resps., 
wlio carried on the business of-builders, was using 
a horse & cart in the builder’s yard. There was 
in the yard a large hand crane which was not 
intended to be used, as at the time it was not 
sufficiently connected at the base, & a tub of bricks 
was attached to the arm to prevent it swaying. 
'Phe workman, having had trouble with his horse 
when he had to take it near the crane, to prevent 
furtlier inconvenience attempted to shift the tub 
on tlie crane, but in doing so the crane not being 
steady owing to its base, tilted over, & he was 
struck on tlie head, receiving serious injuries, 
causing total incapacity. The county court 
judge lield that the act of interfering witli the 
crane was outside the scope of the employment, & 
therefore not witliin Workmen’s Compensation 
Act, 1900 (c. 58), s. 1, & consequently could not 
come under Workmen’s Compensation Act, 1923 
(c. 42), 8. 7 : — Held : whether the act was within 
Workmen’s Compensation Act, 1900 (c. 58), s. 1, 
was in tlie circumstances a question of fact, & 
there was evidence to support the finding, & no 
misdirection, therefore Workmen’s C^ompensa- 
tion Act, 1923 (c. 42), s. 7, did not apply. — 
TIawkins V. Kendrick (W.) &; Son (1926), 19 
B. W. C. C. 325, C. A. 


(c) Acting in Emergency. 

2440. General rule.] — An accident happening to 
a workman who, while in his master’s employment 
& on his master’s work, does upon an emergency an 
act in the interests of his master outside the scope 
wliat he was employed to do, & sulTers injury 
while doing the act, is within Workmen’s Com- 
pensation Act, 1897 (c. 37). 

A fireman employed in a coal-mine was in 
tlie course of his duty carrying a report of the 
state of the mine from the pit’s mouth to the office ; 
the horse drawing the tramway truck in which he 
was riding ran away, & in endeavouring to stop it 
he fell & was killed: — Held: the accident arose 
out of or in the course of the workman’s employ- 
ment within Workmen’s Compensation Act, 1897 
(c. 37), s. 1 (1).~Rees V. Thomas, [1899] 1 Q. B. 
1015 ; 68 L. J. Q. B. 539 ; 80 L. T. 578 ; 47 W. R. 
•')04 ; 15 T. L. R. 301 ; 43 Sol. Jo. 397 ; 1 W. C. C. 
9, C. A. 

Annn^itma Mitcliln.wn r. Day. 1191.3] 1 K. B. 

CU.3 ; Joneg r. Tarr, [1926] 1 K. B. 2.3. 


2441. Stopping employer’s horse.] — Rees v. 
Thomas, No. 2440, ante, 

2442. Altering points to avoid collision.] — 


Appet., a boy, was employed to grease the wheels 
of railway trucks. Having greased all that were 
ready & while waiting for more to come up, he 
went & sat on a point lever in front of a fire which 
was a short distance away. Seeing an enj^ne 
coming up, & thinking that the points were in a 
wrong position, the boy pulled the lever, but the 
engine forced the points open, with the result 
that he was thrown against the engine by the 
lever & injured ; — Held : the county ct. judge was 
right in finding that the accident arose ** out 
of & in the course of the employment,” & the boy 
had not been guilty of serious & wilful mis- 
conduct. — ^Harrison v. Whitaker Brothers, 
Ltd. (1899), 64 J. T. 54 ; 16 T. L. R. 108 ; 2 
W. C. 0. 12, C. A. 

2443. Endeavouring to drive lion back into cage.] 

— Hapelman V. Pooijs, No. 2595, post. 

2444. Enemy bombardment — Risk run common 
to every one.] — Cooper v. North-Eastern Ry. 
(]o.. No. 2581, post. 

2445. Seaman employed on liner—Protection of 
passengers from insult.] — Ai)pct. was employed 
as third baker on board the Ormonde. While the 
steamer was at Port Said, during an interval 
in his work of baking, appet. went on deck for 
fresh air, as he was permitted to do. As he was 
proceeding up the companion way he heard an 
Egyptian using very foul language to two JOnglish 
lady passengers who had accidentally brushed 
against thci Egyptian in passing him. The baker 
told the Egyptian to stop, & tlireatened to have 
him turned off the steamer if he did not stop. 
The Egyptian thereupon drew out a knife A 
attacked him, & appet. in self-defence used his 
fists & sti’uck the Egyptian a severe blow in the 
face. 3'he Egyptian was subsequently turned off 
the steamer by the master-at-arms. Appet., in 
striking the Egyptian, cut his knuckles against 
the Egyptian’s teeth. In consequence of this, 
blood x>oisoning set in which resulted in total 
incapacity. On a claim for compensation the 
judge at the City of liondon Ct. found that appet.’s 
incapacity was caused by an accident arising out of 
& in the course of his employment & made an 
award in his favour : — Held : in protecting a lady 
passenger committed to his employers’ care, from 
insult, although not doing something which was 
part of his specific duties, appet. was discharging 
in this emergency an implied duty upon him as a 
member of the crew. There was therefore evidence 
to support the award & no misdirection.-- -Culpeck 
V. Orient Steam Navigation Co., Ltd. (1922), 
15 B. W. C. C. 187, C. A. 

2446. Act done in aid of workman not fellow 
employee.] — J., together with G. & S., was 
employed upon brickwork in a pit belonging to 
rrsp., who supplied all the tools. J. was in charge 
of the job, & being in need of a bricking hammer, 
sent G. & S. to a neighbouring pit, belonging to 
11., to fetch a hammer belonging to J.’s brother. 
S. let G. down II.’s pit. G. found the hammer, 
but when S. was winding up the bucket, G. was 
overcome by noxious gas & fell out of it. S. 
immediately fetched J., who went down H.’s 
pit to rescue G., but he, too, was overcome by the 


SX T/or^a.l—LAJOlB V. R. (192 
O. R. 473 ; 69 D. L. R. 1 

f^ont instead 
0/ ffehicJe-^Traction engine. 

T. 

tVorkman swimming river insU 


of using boat provided .] — Guilpotle 
V. Fknxesst (1912), 47 I. L. T. 19 ; 
6 B. W. C. C. 453.— IR. 

a. Canal overseer on railway line — 
Unneceasarily A wUhout authority .] — 
M*Larrn V. Caledonian Rt. Co., 
11911] S. C. 1076.— SCOT. 

b. Electrician cleaning apparatus 
— Without swUt^ing off current.}-- 
Brown v. Baton Colltert Co., [1921] 


a. C. 323.— SCOT. 

PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (c). 

0 . Adiusting machinery of fellow 
workman — Though not in charge of 
machinery .] — ^M*Quidban v. Menzirs 
(1900), 2 F. (Ct. of Seas.) 732 ; 37 So. 
L. R. 526 ; 7 S. L. T. 432.— SCOT, 
d. Rescue of fellow workman in 
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<6? (d)-] 

gas. & both he & O. lost their lives. .T.’s (laughter 
claimed compensation, & the county ct. judge 
awarded her damages: — Held: (1) in giving the 
order to G. &; S., & in acting as he did, J. had him- 
self stepped outside the sphere of his employment ; 
he exposed himself to risk unconnected with his 
employment & to which he was not employed to 
expose himself ; G. being at the moment a 
stranger to the common employer, it was not a 
case of emergency to a fellow workman so as to 
render the act of J. an act in the course of his 
employ mcjnt ; & appet. was not entitled to recover 
compensation, inasmuch as the accident did not 
arise out of in the course of J.*s employment 
within Workmen's Compensation Act, 190(1 (c. 58), 
8. 1 (1), & was therefore one to which Workmen’s 
(Compensation Act, 1923 (c. 42), s. 7, did not 
^'•pply ; Workmen’s Compensation Act, 1023 
(c. 42), s. 7, did not enlarge tlie scope of Work- 
men’s Compensation Act, 190(1 (c. 58), s. 1. — 
Jones v. Tarr, fl92C] 1 K. B. 25 ; 95 L. J. K. B. 
203 ; 133 L. T. 783 ; 41 T. L. 11. 042 ; 09 Sol. 
.lo. 703 ; 18 B. W. C. C. 380, C. A. 

Annatatvm: — As to (2) Retd. Hawkins v. Kendrick (1926), 
19 B. W. C. C. 325. 


(d) Workman Acling for Own Purjjosc. 

2447. Railway — Employee standing on footboard 
of moving train— To talk to friend.]— ’i he Ct. of 
Appeal has jurisdiction under Workmen’s Com- 
))(‘nsation Act, 1897 (c. 37), to entertain an appeal 
upon questions of law only. A workman in the 
omploj^irnt of a railway co. as a platelayer was 
occasionaUy engaged in the duty of collecting 
ticke((S, & on one occasion, after liaving completed 
the collection of rickets, got on to the footboard of 
a carriage to speak to a passenger. It was found 
as a fact that he got on to tl«5 footboard not for any 
object of his emijloyers, but only for his own 
pleasure. In getting off the train after it had 
started he fell bc'tween the platform & the train, & 
was killed : — Held : the accident did not arise out 
of his employment within Workmen’s Compensation 
Act, 1897 (c. 37), s. 1 (1) ; to render an employer 
liable to pay compensation the accident must arise 
not only “ out of,” but also ” in the course of ” the 
t*mployment, & consequently the railway co. were 
not liable. — Smith v. JjAncashirb & Yorkshire 
Ry. Co., LI 899] 1 Q. B. 141 ; 08 L. J. Q. B. 51 ; 79 
L. T. 033 ; 47 W. B. 140 ; 15 T. L. U. 04 : 43 
Sol. Jo. 75 ; 1 W. C, C. 1, C. A. 

Annotaiums ^rtd. McNicholas v. Dawson, (1809] 1 

<1* h- 773. Bofd. Pomfret r. I.. & Y. Hy» [1903] 2 K. B. 

718 ; Dotliio e. MacAndrow (1908). 98 L. T. 496 ; Robert- 
(IJvcruool & London), The C'crslcan (Owners) 
^ Jackson t*. General Steam 

24M. ^ ,J — A railway porter closed 

the handle of a carriage door just as the train was 
sorting, & in some manner slipped & fell between 
the train & the platform &, was seriously injured. 
No^ one on the platform actually witnessed the 
accident, but the stationniaster two days after- 


wards obtained written statements from two 
passengers to whom the porter had been talking 
Just before the train started. At the arbn. they 
gave evidence in favour of the workman, incon- 
sistent with those statements, which were in fact 
put to them in cross-examination. The county 
ct. judge disbelieved the evidence of appet. ’s 
witnesses, & found that appet. had not discharged 
the oniis of proof which was upon him & that the 
accident happened by reason of the workman 
doing something entirely for his own pleasure, &, 
therefore the accident did not arise out of his 
employment. On appeal it was argued that the 
facts contained in the statements had influenced 
the judge’s mind : — Held : apart from such state- 
ments, which though inadmissible as direct 
evidence were properly admitted to discredit 
the witnesses, there was evidence to support the 
county ct. judge’s finding & no misdirection. — 
Parsons r. Somerset Joint Committee op 
South Western & Midland By. Cos. (1916), 9 
B. W. C. C. 632, C. A. 

2449. Engine driver crossing line to speak 

with friend.] — An engine driver in charge of his 
engine left it, &, for a purpose of his own & not in 
the execution of his duty or in the interest of his 
employers, crossed a siding. On returning to 
his engine he was killed by a waggon which was 
being shunted : — Held : the accident did not 
arise out of & in the course of his employment 
within Workmen’s Compensation Act, 1897 fc. 37), 
s. 1. 


1 agree that in all these coses it is incumbent 
upon the claimant to make out that the accident 
in respect of which compensation is claimed arose 
out of & in the course of the injured man’s employ- 
ment, not upon the employers to prove the con- 
trary (Lord Macnaughten). 

It is not that he thereby violated a rule, but that 
the accident did not arise out of or take place in 
the course of the emi)loyment at all. It took 
I)lacc wliile for the moment he quitted his employ- 
ment (Lord Loreburn, C.). — Beep v. Great 
Western By. Co., [1909] A. C. 31 ; 78 L. J. K. B. 
31 ; 99 L. T. 781 ; 25 t. L. B. 36 ; 53 Sol. Jo. 
31 ; 2 B. W. C. C. 109, H. L. 

Annotations Diltd. Low (or jRokson) v. Gonoral Steam 

Fishing Co., [1909] A. C. 523 ; Ojrlett v. L. & Y. Jty. 

(1918), 120 L. T. 230. Befd. Maokiunon v. Miller (1909), 

2 B. W. O. O. 64 ; Wllllanis v. Wigan Coal & Iron fk>. 

(1909). 3 B W. C. C. 65 ; Evans v. Astley (1911 ), 4 B. W. 

C. C. 319 ; Wllliamfl r. Llandnilno Couching & (ianiage 

Co. (1915). 112 L. T. 848 ; L. & Y Ry. v. Higld^, [19171 

A. C. 352 ; Tinker v. Hulse (1918), 11 B. W. C. C. 28 ; 

Bratton r. Jonaa & Colver (1920), 13 B. W. C. C. 305. 

2450. Workman travelling on train pro- 

vided by employer — Leaving train In motion for 
own purpose.] — ^A collier .who was riding in a rail- 
way train that was provided by his employers 
for the use of the coUiers, under an arrangement 
with the railway co., attempted to leave it while 
it was in motion, in violation of the regulations of 
the railway co., at a distance of about one hundred 
yards from the eolliers’ platform, entirely for a 
purpose of his own, that is to say, to shorten \he 
way to his home. He suffered such injuries as to 


dam/cr.] — London & EDiNBunon 
S?,***'*}^®* bROWN (1905), 7 F. 

(Ct. of SosB.) 488. — SCOT. 

PART XIV. SECT. 6, SUB-SECT. 2.— 

D. (d). 

f. General rttle.]— An accident co- 
ourrlng to a workman while doing 
Boraothlng pnrely for his personal con- 
venience, & foreign to Ids duty, is not 


an accident arising out of & in tli 
course of his employment.-~SoALZ 
y- Maocaroni Factor 

(1912), 17 B. C. R. 201.— CAN. 

. S* 9“^ Vwrposs-^Whai amouni 
to ,] — In determining whether an aoo: 
dent arose out of & to the course c 
the employment within Workers* CJon 
potuation Aot, 1916, s. 6, whereaworkc 
» injured while doing somethtog o 
his omployers* premises for his ow 
Immediate purpose & benefit, thoug 
Si* nis contract of service, th 

ct. will consider whether or not h 


was in i.ho olroumstanoes making a 
reasonable use of the facilities afforded 
liim for BO doing. — C ampbell v. North* 
ooTB Brick Co., Ltd., [1921] V. L. R. 
133.— AUS. ' 


24491. RaUtoatfSnoine driver cross- 
ing line to speak with /riend. ]— Ooodlet 
V, Caledonian Rt. Co. (1902), 4 F. 
‘ ~ ‘ " '1. 769 ; 


(a. of Sobs.) 986 ; 39 
10 S. L. T. 203.-^COT. 


h. Workman climhino on wagott 

when returning home.] — Morrison 
Clyde Navigation Trustees, (1909] 
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cause “ serious & permanent disablement ” within 
Workmen's Compensation Act, 1900 (c. 68), s. 1 
(2) (c) ; — Held : the contract between the em- 
ployers & the workman was not to take him £i*om 
any part of the colliery to any part of the railway 
line where he might be minded to alight ; the 
accident to the workman at the place where & 
at tlio time when it happened was not an “ acci- 
dent arising out of & in the course of the employ- 
ment," it being caused by an added peril for his 
own personal convenience & for nothing else. — 
Tkice v. Tkbdbgab Iron & Coal Co., Ltd. (1014), 
111 L. T. 688 ; 30 T. L. R. 683 ; 68 Sol. Jo. 632 ; 
7 B. W. C. C. 387, C. A. 

Annotai-Um Reid. Jibb 0 . Chadwickoj[1915), 84 L. J. K. D. 

1241. 

2451. .] — ^A railway servant who, 

against the rules of the co., & for his own con- 
venience, jumps out of a train in motion is 
deliberately taking an added peril which is not 
within the scope of his employment ; & conse- 
quently his dependants, in the event of his being 
fatally injured, are not entitled to compensation 
under Workmen’s Compensation Act, 1906 (c. 68), 
s. 1 (1). — ^WiMON V, London & North-Wesitsrn 
Ry. Co. (1018), 87 L. J. K. B. 843 ; 118 L. T. 
706 ; 11 B. W. C. C. 19, C. A. 

Annotation : — ^Distd* Clark v. Southwark Corpn. (1925), 133 

L. T. 75.1. 

2452. Deviation in returning from latrine.] 

— ^Appet., a youth in the employment of resps. on 
tlicir railway as a crane driver, liad the necessity 
to visit the W.C. On returning therefrom he 
proceeded along the railway line on the 10 foot 
ivay & ho stepped across it to the 4 foot way to 
ask a boy the time. A bale of <!otton which was 
being rolled from a cart on the road with the object 
of being ultimately loaded on a railway waggon 
fell & struck appet. while he was standing between 
the rails. If he had continued on the 10 foot way 
the accident would not have happened to him : — 
Held : the terms of appet. ’s employment required 
him to run a risk in passing from the crane to the 
W.C. & back over a perilous route ; the mere fact 
of his asking the boy the time was not such a 
departure from the sphere of his employment as 
to show that he was running a risk that was not 
part of liis employment ; & therefore the accident 
arose “ out of " as well as “ in the course of " his 
employment, entitling him to compensation from 
Ids employers. — Coklett v, Lancashire & York- 
siiiiiB Ry. Co. (1918), 120 L T. 236 ; 63 Sol. Jo. 
115 ; sub nom . Corbett v. IaAncashire & York- 
shire Ry. Co., 11 B. W. C. C. 293, C. A. 

Annotaiwn: — Reid. Bratton r. Jonas & Colver (1920), 13 

B. W. C;. O. 305. 

2463. Seaman — Going ashore for meal.] — Applt.’s 
husband was employed by resps. to watch trawlers 
as they lay in Qranton Harbour. He was on duty 
for twenty-five hours, during which time he had to 
provide his own food ; & in connection with his 
duties it was occasion^y necessary for him to be 
on the quay. In the course of his watch he left 
the trawlers & went to an hotel which was a short 
distance away from the harbour, where he got half 
a glass of whisky & a glass of beer. He was absent 

v®ry short time, & on his return to the quay, 
while descending a fixed ladder attached to the 
quay to go on board one of the trawlers, he fell 


into the water & was drowned : — Held : the 
accident arose “ out of & in the course of " the 
employment of deceased within Workmen’s Com- 
pensation Act, 1906 (c. 68), for when the accident 
occurred he had returned to the quay wliich was 
the scene or sphere of his duty. — ^IjOW (or Jack- 
son) r. General Steam Fishing Co., Ltd., [1909] 
A. C. 623 ; 78 L. J. P. C. 148 ; 101 L. T. 401 ; 26 
T. L. R. 787 ; 63 Sol. Jo. 763 ; 2 B. W. C. C. 50. 

Annotationa: — ^Apld. Webber v. Wansboroiitrh Paper ('Jo., 
[191313 K. B. 615. Reid. Hewitt v. Ship Duchess, [1910] 
1 K. B. 772 : Moore v, Manchester Liners, [1910] A. C. 
496 ; Kitohenham v, S.S. Johannesburg, Leach v, Oakley 
Street, [19111 1 K. B. 623 ; Warren v, Hedley's (JoUiery 
Co. (1913), 6 B. W. C. C. 136 ; Trim Joint District School 
Board of Management v. Kelly, [1914] A. CJ. 667 ; Braine 
e. Port of London Authority (1920), 13 B. W. C. O. 342. 


2454. .] — An engineer on a ship which 

was lying in dry dock, after completing his 
morning's work of getting stores on board, went 
home to his dinner, & on his return fell into the 
dry dock, where his dead body was found : — Held : 
there was no evidence that the accident arose out 
of &> in tlie course of his employment within Work- 
men's Compensation Act, 1906 (c. 68), & his 
dependants were not entitled to compensation. — 
Gilbert v, Nizam (Owners), [1910] 2 K. B. 655 ; 
79 L. J. K. B. 1172 ; 103 L. T. 163 ; 26 T. L. R. 
604 5 3 B. W. C. C. 455, C. A. 


Annotations : — Distd. Parker v. Block Bock (Owners) (1014), 

110 L. T. 620. Reid. Armstronor, Whitworth v. liodfora, 

[19201 A. C. 757. 

2455. .] — One of tlie duties of a ship’s 

steward was to victual the ship when in port, at a 
certain store some three hundred yards away 
from the quay. The store was within the dock 
gates. Wlien lie went to the store he was per- 
mitted to visit his liome, which was one & a half 
miles in a different direction. One morning he 
left the ship with a list of stores required, went 
homo & breakfasted, & in returning to the stores 
was killed by a dock engine soon after he had 
entered the dock gates & wiien lie was about 
four hundred yards from the store. The accident 
happened between his home & the store & not 
between the store & the quay. He had the list 
of required stores in his hand when knocked 
down : — Held : the accident did not arise out of 


or in the course of his employment.- -I jEE v. St. 
George (Owners) (1914), 7 B. W. C. C. 85, C. A. 

2466. Going ashore lor provisions.] — A 

fireman on board a steamship went ashore, with 
leave, to buy provisions for hiinself. "Vi^en he 
endeavoured to return to the ship the night was 
rough & dark, & he fell off the pier where the ship 
was supposed to be, tliough in fact she had been 
moved, & was drowned. In his contract of ser- 
vice, which was contained in a printed document 
issued by the Board of Trade, tlie Board of Trade 
scale of provisions was struck out & the words 
“ Oi*ew to provide their own provisions ’’ were 
substituted i—Held : the deceased owed no duty 
to his employer to go ashore to buy provisions & 
his death was not caused by accident arising out 
of his employment. — Parker v. Black Rock 
(Owners)^ [1915] A. C. 726 ; 83 L. J. K. B. 1373 ; 
113 L. T. 615 ; 31 P. L. R. 432 ; 59 Sol. Jo. 476 ; 
8 B. W. C. 0. 327 ; 13 Asp. M. L. 0. 137, H. L. 
Annotations : — Consd. White v, -^vory (1W6), 9 B. W* 9* 

663. Apld. Bell v. Armstrong, Whltwortb (1919), 88 L. J. 

K. B. 844. Coud. Armstrong, Whitworth v. Bedford, 


I- 9: 


k. China ashore on own busi- 
ness .] — ^A sailor, returning on board 
his ship after a trip on shore uncon- 
nected with his employment, fell into 
the water from steps leading from the 
gangway, of which they formed part. 
& was drowned : — Held : this was not 
an accident arising out of Sc in the 


course of the employment. — H tndman 
V. CtoAio & C30. (1910), 44 I. L. T. 11 ; 
4 B. W. O. C. 438.— IR. 


1. .] — M*Lean V. Mao- 

BRATKK (DAVn>), LTD., [1916] S. C. 
3.H8: 53 So. L. R. 264 ; [1916] 1 
S. L. T. 76.— SCOT. 
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Sect. 6 . — Bight to compensation: Sab-sect, 2, D. {d), 

(c). (/), (g)dc(h),&E. (g).] 

[1020] A. O. 767 ; St. Hclonn Colliery Co. v. Hcwiteon, 

[1924] A. C. 69. Reid. Whitflold v, Lambert (1916). 112 

L. T, 803; L. & Y. lly. f>. Hlgliloy, [1917] A. C. 362 ; 

DavidBon v, M'Robb or Offlccr, [1918] A. C. 304 ; Newton 

V. Guest, Keen & Nottlefolds (1925), 133 L. T. 26. 

2457. Going ashore to sleep.] — ^A ship’s 

Hreman left his ship lying in tlie Thames at Dept- 
ford on Sunday, & went to his son’s house at Pop- 
lar, where he slept the night. Early next morning 
he made his way back towards his ship. On 
reaching the public quay, St. George’s Steps, 
Deptford, he hailed a waterman, but on descending 
the steps slipped, fell, & was injured : — Held : the 
accident did not arise out of & in the course of his 
employment. — Kelly v. Foam Queen (Owners) 
(1910), 3 D. W. C. C. 113, C. A. 

jinnotaiitm: — ^Folld. Kltchcnham v. B.S. Johannosburgr, 

Loaoh V. Oakloy Stroot, [1911] 1 K. B. 623. 

2458. Finding ship moved — ^Accident while 

proceeding to new berth.] — A seaman went ashore 
with leave for his own purposes. When he 
returned late at night he found that the ship had 
meanwhile been moved to anotlier part of the 
dock ; he proceeded to make Ids way to the ship, 
along the dock-side, which had many railway lines 
upon it. lie was injured by a train on the docks, 
about two hundred yards from his ship : — Held : 
the accident did not arise out of the employment. — 
Biggart V. Minnesota (Owners) (1911), 5 B. W. 
C. C. (58, (]. A. 

2459. Carter — Deviation for refreshment.] — 

carter was sent with a horse A: cart to deliver a load 
of sand. Instead of returning to his employers’ 
yard by the nearest & ordinary way, he, for his 
own purposes, went back by another road, wliich 
was only a little farther, & stopped at a public- 
house to drink. On resuming liis journey back, 
the horse ran away & he was thrown out of the 
cart & killed ; — Held : the accident did not arise 
out of & in the course of the man’s employment. — 
Everitt V , Eastafp a Go. (1913), 6 B. W. C . C. 
184, C. A. 

Annotation: — ^Reld. Dennis v. Taylor (1919), 89 L. J. K. D. 

168. 

2460. Collier — Leaving work to inquire time.] — 

A collier was employed to work in a special stall 
in a mine. At regular intervals a haulier brought 
trucks to take the coal away. On the night in 
question the collier commenced work at 11 jj.m., 
A would have had to leave the mine at 7 a.m. 
The haulier on one occasion seemed late in coming, 
A the collier walked some distance away to ascer- 
tain the time fiom two other colliers. The time 
was 4.20 a.m. On his retum journey he was 
killed bv a fall of the roof, Tlie county ct. judge 
found the collier had not gone to see the time in 
the interests of his employers, A that there was a 
temporary interruption of the employment. He 
thereupon held that the accident did not arise 
out of or in the course of the employment : — Held : 
there was evidence to support the finding, A no 
misdirection. 

I think if a man for his own purposes deliberately 
goes away from the place where he was employed, 
A meets with an accident on the way back before 
he reaches the point where he should be to do his 


duty, the judge is justified in finding, primd fade, 
that the accident did not arise in the course of his 
employment (Cozens-Hardy, M.R.). — ^\Varren 
V. Hedlby’s Colliery Co., I/td. (1913), 6 B. W. 
0. C. 13(5, O. A. 

2461. Injury while hiding provisions on ledge 
under machine in motion.] — ^An apprentice, in 
charge of a printing machine, injured his hand 
wliile putting a tin of condensed milk on a ledge in 
the machine immediately below the running 
machinery. Tlie practice of keeping things for 
tea in this place had existed for a long time, but 
was kept entirely a secret to prevent pilfering by 
other workmen : — Held : the accident did not 
arise out of the employment. — Keen v, St. 
Clement’s Press, Ltd. (1914), 7 B. W. C. C. 642, 
C. A. 

2462. Injury while working for outside firm.] — 

Oates v. Turner (Thomas) A Co., No. 2236, ante. 

2463. Injury while gossiping with fellow work- 
man.] — ^Appet., a lad of fifteen, was employed 
by resps. as a lathe learner at their works. The 
foreman told him to ask H. for a screw cap required 
for his latlie. H. was engaged at a lathe close by. 
H. had not one, but said he thought M. had. 
M., in fact, had a spare cap, but refused to give it 
to appet., who then returned to H., A the two had a 
chat. While the lad was standing talking to H., 
the latter put a nut in a vice A began chipping it. 
Tliis act was no pai*t of H.’s employment. A chip 
of metal from this nut hit ai)pct.’s eye, A the 
eye had to be removed. The county ct. judge 
found that the accident happened to appet. while 
idling away his time talking with another work- 
man, A held that it did not arise out of or in the 
course of his employment : — Held : there was 
evidence to support thci finding A no misdirection. 
— Tinker v, Hulse A Co., Lni. (1913), 11 B. W. 
C. C. 28, C. A. 

(e) Workman as mere Licencee, 

2464. Agreement that workman should have 
conveyance to convey luggage to house — Accident 
while In charge of horse & cart.] — Appet., who was 
a farm hand, was hired by resp., who was a farmer, 
to enter resp.’s employment on Nov. 13, 1913. 
It was a term of the employment that appet. could 
have a horse A cart to convey his box from the 
railway station to resp.’s farm. About 12.30 p.m. 
on the date fixed appet. arrived at the farm, 
having cycled over from his home, A his box 
was then at the railway station. Resp.’s wife, 
having given appet. his dinner, told her boy to 
show api)ct. which horse he had to take. The 
boy pointed out a horse. The appet. harnessed 
the horse to the cart A proceeded towards the 
railway station to procure his box. On the way 
the horse was frightened by a motor, A an accident 
happened whereby appet. was seriously injured ; — 
Held : appet. in going with the horse A cart, 
for his box, was not fulfilling any contract by 
resp., to carry that box from the railway station 
to the farm ; appet. was merely using resp.’s 
horse A cart with leave A licence as it was agreed 
that he should be at liberty to do ; he was going 
on his own business A not on resp.’s business, A 


2462 1. Injury while working for out 
side firm.}— Carlton r. SiNCLAm, Lid. 
[1914] S. C. 871.-H5COT. 

m. DomesUe servant drying hai 

/lrc.1 — Clippord V. Jo: 
^1^9^)|^43 1. L. T. 193 ; 2 B. W. C. C 

n. Roadman tending fire of affo* 
roller — Private arrangement with driver. 


— M'AIXAN V, PRBTBSHIRE C. C. 
WF.8TEHN District (1906), 8 F. (Ct. 
of Hess.) 783 ; 43 Sc. L. B. 692 ; 14 
S. L. T. 36 .— scot. 

o. Fish porter — Crossing railway 
line to make unnecessary inquiries .] — 
Hendry v. Caledonian Ry., [1907] 
S. C. 732.— SCOT. 

p. Boy ascending hy crane Not in 


pursuance of any duty.y—JiooQKRS v. 
UNITED Turkey Red Co., Ltd., [1926] 
S. C. 906.-^COT. 

PART XIV. SECT. 6. SUB-SECT. 2.— 

D. (a). 

q. Employee on premises of em- 
ployer during hours of employment M 
returning from his own business ^ — 
G ON YEA V. Canadian Northern Ry. 
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therefore the accident did not arise ** out of ” 
appct.’s employment having regard to the evi- 
dence. — ^Whitfield v. Lambert (1915), 84 L. J. 
K. B. 1378 ; 112 L. T. 803 ; 8 B. W. O. C. 91, 
C. A. 

if) Workman “ Larking,’"' 

2465. Boy throwing missile at another boy — 
Injuring dllferent boy.J — ^Wliere an accident hap- 
pened to a workman, while engaged at his work, 
through the tortious act of a fellow workman 
which had no relation whatever to their employ- 
ment : — Held: the accident did not arise out of 
the employment within Workmen’s Compensation 
Act, 1897 (c. 37), s. 1 (1). — Armitage v. Lan- 
cashire & Yorkshire Ky. Co., [1902] 2 K. B. 
178 ; 71 L. J. K. B. 778 ; 80 Ju T. 883 ; 00 J. P. 
013 ; 18 T. L. R. 048 ; 4 W. C. C. 5, C. A. 
Annotations: — ^Folld. Fitz^rald v. darko, [1908] 2 K. B 

796. Conid. Murray v. Denholin (1911), 5 B. W. C. C. 

496. Retd. Pomfrot v. L. & Y. By., [1903] 2 K. B. 718 ; 

Chains V. L. & 8. W. By., [1905] 2 K. B. 154 ; Mitchinson 

V, Day, [1913] 1 K. B. 603 ; Trim Joint District School 

Board of Manofirement v. Kelly, [1914] A. C. 667. 

2466. .] — ^Applt., a boy, was employed at 

resp.’s colliery to pick stones out of coal. Another 
boy in tlie same employment threw a stone, as 
the arbitrator found mischievously & tortiously, 
which struck applt. in the left eye, & injured it, 
so that he lost the sight of that eye. There was 
evidence that the boys employed sometimes thi'ew 
stones to attract the attention of others, & there 
was a notice up at the colliery prohibiting the 
practice. In a proceeding under Workmen’s 
Compensation Act, 1900 (c. 68) : — Held : tliere 
was evidence on which the arbitrator might find 
that the accident arose out of tlie employment 
within Workmen’s Compensation Act, 1906 (c. 68). 
— Clayton v. Hardwick Colliery Co., Ltd. 
(1915), 85 L. J. K. B. 292 ; 114 L. T. 241 32 
T. L. B. 159 ; 60 Sol. .To. 138 ; 9 B. W. C. C. 136, 
IT. L. 

Annotations: — ^Refd. Dcnnle v. White, [1916] 2 K. B. 1 ; 

Ince V. Education Committee, [1916] 2 K. B. 671 ; 

Read r. Baker, [1916] 1 K. B. 927. 

2467. Practical joke by fellow workmen.] — 
Fitzgerald v, Clarke (W. G.) & Son, No. 2332, 
ante. 

2468. Boy playing with machine.] — A boy who 
had charge of the handle of a machine, lifted off 
the cover over some pinion wheels & played with 
them, with the result that his hand was caught in 
the wheels & the end of one of his fingers was torn 
off. He had orders not to lift the cover or touch 
the pinion wheels: — Held: the accident did not 
arise out of & in the course of his employment. — 
Fttrniss V. Gartsidb & Co., Ltd. (1910), 3 B. W. 
C. C. 411, C. A. 

AnTiotaiion : — ^FoUd. Cole v. Erans, Leschor & Webb (1911), 

4 B. W. O. C. 1.38. 

2469. .] — A lad, set to clean a machine at 


rest, was larking with another lad, & accidentally 
started the machine, thereby injuring himself ; — 
Held : the accident did not arise out of the employ- 
ment. — C ole v. Evans, Son, Lkscher & Webb, 
Ltd. (1911), 4 B. W. C. C. 138, C. A. 

2470. Fall from a push.] — A workman went for 
some purpose to a fellow workman in a workshop ; 
on parting he tapped his friend on the back with a 
rule & received a push in return, from which he 
fell & was injured. The county ct. judge found 
they were larking : — Held : the accident did not 
arise out of, & in the course of the employment, — 
Wrigley V. Nasmyth Wilson & Co., Ltd. (1913), 
6 B. W. C. C. 90, C. A. 

(fif) Acta Done under Order of Superior. 

See Sub-sect. 2, F., post. 

(h) Acts in Accordance with Custom or Practice. 

See Sub-sect. 2, H., post, 

E. Prohibited Acts, 

(a) In General. 

See, now, Workmen’s Compensation Act, 1025 
(c. 84), s. 1 (2). 

2471. Effect of Workmen’s Compensation Act, 
1925 (c. 84), s. 1 (2).] — Wilson.s & Clyde Coal 
Co. V. M'Ferrin, Kerr v. Dunlop (James) & Co., 
No. 2499, post. 

2472. Distinction between prohibitions defining 
what work to be done — & those defining how work 
to be done.] — The question whether a servant who 
violates hirf master’s order is or is not acting in the 
course of his employment depends on whether 
the order is or is not one limiting or defining the 
scope of the servant’s employment. 

A workman was employed as a carpenter, & 
part of his duty was te sharpen his tools on a 
grindstone rotated by machinery. He liad 
received orders not to touch the machinery. 
The band that rotatcnl the grindstonci having 
slipped he endeavoured to replace it, & in doing 
so was injured. On a claim for compensation 
under Workmen’s Compensation Act, 1897 (c. 37), 
the county ct. judge found that the accident 
arose out of & in the course of the employment 
of the workman, & negatived serious & wilful 
misconduct on his part, & made an award in his 
favour : — Held : the disobedience of the master’s 
order did not of itself prevent the act of tlie 
workman from being an act done in the course 
of his employment, & as it had not been shown 
that the replacing of the band was an act on the 
part of the workman so remote from his ordinary 
duties that it could not fairly be said to be one aris- 
ing out of & in the course of his employment, the 
award must stand. — ^Whitehead v. Reader, 
11901] 2 K. B. 48 ; 70 L. J. K. B. 546 ; 84 L. T. 


Co. (1913). 26 W. L. R. 57 ; 5 W. W. R 
007 ; U I). L. R. 685 ; 6 Sask. L. R 
fi5.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 2.- 

D, (f) " 

2M6I. Povthrowing missile at anathei 
‘Wl — B aird (William) & Co., Ltd 

T. Farm labourer pointing gun it 
ot domesUe 8erv^----Oun carrier 
amorUy-^Accidcntal discharge.}- 
Hn^s V. Shaw (1913), 47 I. L. T. 221 

♦1.1' play.] — A workman In 

we conrse of hla employment met 
JJw an accident cansed by his fellont 
at the time were not 
ongaged at their work, but were In- 


dulging in horse-play : — Held : the 
accident was not one arising '* out 
of ** the employment. — Falconer v. 
London Sc Glasgow Enoineertno. 
ETC. Co. (1901), 3 F. (Ct. of Soss.) 
564.~SCOT. 

a. Fellow workman grabbing tool 
in anger from injured toorkman .] — 
M'Inttrb V. Rodger & Co. (1903), 6 
F. (Ct. of SesB.) 176 ; 41 So. L. R. 107; 
11 S. L. T. 467.-HS1COT. 

b. Ball thrown at nurse by fellow 
servanlr—Nur^ playing with child at 
time of injury. }^J l domestic servant 
while engaged in the performance of 
her duties was struck on the eye by a 
child's boll playfully thrown at her hy 
a fellow-servant, the child's nurse, 
with the result that she almost com- 
pletely lost the sight of the eye; — 


Held: that the accident arose out 
of the employment within Workmen's 
Coniponsatjon Act, 1906, s. 1 (1). — 
Wilson v. Lainq, [1909J S. C. 1230 ; 
46 Sc. L. R. 843 ; [1909] 2 S. L. T. 18 ; 
2 B. W. C. C. 118.— SCOT. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
E. (a). 

0 . General rule.] — An employee 
in doing an act which is unnecessary 
& which is to ills knowledge expressly 
forbidden by his employer's rules is 
acting ontsiao the scope of his employ- 
ment & cannot recover for injuries 
received in doing it. — Jackson v. 
Canadian Pacific Ry. Co. (Sask.), 
[19191 3 W. W. R. 766.— CAN. 


d. Distinction between prohibitions 
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Master and Servant. 


Seel, 6. — Bight to compensation : Suh-seet, 2, E, (a) 
(h) i, ii.] 

514 ; 65 J. P. 403 ; 49 W. K. 562 ; 17 T. L. R. 
387 ; 3 W. O. C. 40, C. A. 

Annotations : — Ooiud. Conway v. Pumphowton Oil Co. 
(1911). 4 B. W. C. C. 392 ; Hardlnsr v, Brynddu Colliery 
Co., [1911] 2 K. B. 747 ; Clillton v. Blair (1914), 111 L. T. 
782 : Plumb v. Cobden Flour Mille Co.. [1914] A. C. 62 ; 
Gaunt r. Babcock & Wilcox (1917), 10 B. W. C. C. 733. 
Apld. Kfe Coal Co. v. Braid (or Laurence or Wilson or 
Murray) (1924), 93 L. J. P. C. 225. 

2478. .1 — Barnes v. Nunnery 

Colliery Co., IjTD., No. 2489, post 

2474. .] — Plumb v. Cobden Flour 

Mills Co., Ltd., No. 2415, ante, 

2475. Duty of arbitrator — ^To decide nature of 
prohibited act.] — A machine minder injured her 
hand while engaged in her employment, through 
having it drawn into the moving machinery. 
The evidence left it doubtful how the accident 


happencid, but the county ct. judge held it did not 
arise out of tlie emploj^rient, on the ground that 
she was doing sonietliing at tiie time which was 
dangerous & was fully aware of her danger : — 
Held : there must be a new trial, on the ground that 
the judge had not decided whether there was 
misconduct within the sphere of the employment, 
or whether the accident was due to undertaking 
nn added risk not incidental to the employment. — 
Rogers v, Carbide (1915), 9 B. W. C. C. 91, C. A. 


(b) Prohifntion Limiting Sphere of W<rk. 
i. In General, 

SeCt note, AVorkmen’s Compensation Act, 1925 
(c. 84), s. 1 (2). 

2476. Manual labourer — Interfering with ma- 
chinery.] — A boy was employed in a pottery ; 
his duty was to make balls of clay & hand tliem to 
the Wf^man working at a macliine, &; he was 
forbidden to interfere in any way with the 
machinery. He sustained an' injury tlux)ugh 
attempting to clean the macliinf* whUe the woman 
was temporarily absent Held : the accident 
did not arise out of or in tlio course of his employ- 
ment, & then;f(jrt. he was not entitled to com- 
pensation under the AVorkmeii’s Compensation 
Act, 1S97 (c. 37). — IjOWE v, 1’karbon, [1899 J 1 
Q. B. 201 ; 08 L. J. Q. B. 122 ; 79 L. T. (i64 ; 47 
W. R. 193; 15 T. L. R. 124 ; 43 Sol. Jo. 139; 
1 W.C.C. 5, C.A. 

Atwotfifions Gonsd. Poos r. TIiottirh, [1899] 1 g. B. 1015. 

Distd. Whltchoud r. Itoador, [19011 2 K. B. 48. Add. 

LoHh V, Evans (1902). 19 T. L. K. 142. Re!d. Davies v, 

Qwaniicaoffunven (Colliery Co., [1921] 2 K. B. 661. 

2477. .] — A baker in a steam bakery 

requir(*d to have an engine startt*d, in order to mix 
the dough be had prepared. 'J'he man in charge 
of the engine being absent, he .started the engine 
liimself. He had often done so before, & had been 
forbidden to do so. The macliinery caught him 
up & killed him. The county ct. judge found that 
he was not employed to touch the engine at all, 
^ that the accident did not arise out of the employ- 
ment ; — Held : there was evidence to support the 
finding. — ^M arriott v, Brett & Benby, Lni. 
(1911), 5 B. W. C. 0.145, C. A. 

2478. — .] — A boy was employed as a 

box-mmder in woollen mills, & knew it was 

his duty, if tlie machine feeding the box was not 


working properly, to report the matter to the fore- 
man, & not to touch it himself. A warp having 
slackened in passing^ over rollers, he endeavoured 
to tighten it himself with the result that his fingers 
were caught & crushed in the rollers; — Held: 
the accident did not arise out of the employment. — 
McCabe v. North (Henry) & Sons, Ltd. (1913), 
109 L. T. 369 ; 6 B. W. 0. C. 504, 0. A. 

Annotation: — ^Diitd. Foulkes v, Hoborts (1919). 122 L. T. 

169. 

2479. •] — A lad was employed to 

8tan(l behind a machine & take skeins of wool 
as they came through some rollers & put them in a 
basket. On. the day of the accident, contrary to 
express ordera he went to the front of the maclune 
&; picked off the bits of fluff from the rollers. 
\A^e doing this his hand was drawn in between 
the rollers & his arm so crushed that it had to 
be amputated. The county ct. judge found that 
picking fluff from the front of the rollers was an 
act outside the sphere of his employment &, 
awarded the employers : — Held : it was a question 
of fact for the judge, & there was no misdirection. — 
Hopley V. Pool, Lorrimer & Tabberer (1915), 
8 B. W. C. C. 612, C. A. 

2480. Workman dusting switchboard.] — A work- 
man in a power house dusted the switchboard. 
It was no part of his duty, & ho was expressly 
forbidden to do so. In doing this he fell against 
the live gear, & sustained injuries : — Held : the 
accident did not arise out of the employment. — 
Jbnkinson V. Harrison, Ainslie & Co., Ltd, 
(1911), 4 B. W. C. C. 194, C. A. 

2481. Alleged breach of rules as to shot firing — 
Accident occurring while loading.] — A quarryman 
was ramming a cartridge proparatory to blasting. 
The cartridge exploded prematurely & injured him. 
The employers alleged that the workman was 
acting outside the scope of his employment, in 
breach of certain special rules as to shot-firing. 
The rules, in fact, related only to the firing of shote, 
& not to loading. The explosion occurred whilst 
loading; — Held: the accident arose out of the 
employment. — Joyce v, Wellingborough Iron 
Co. (1911), 5 B. W. C. C. 126, C. A. 

2^2. Liftman cleaning & oiling lift.] — A liftman, 
forbidden to clean or oil the lift, was killed by the 
lift suddenly starting when be was cleaning & 
oiling it ; — Held : the accident did not arise in 
the course of the employment. — Dougal v. West- 
brook (1913), 6 B. W. C. 0. 705, C. A. 

2488. Shunter going between moving trucks.] — 
By a regulation made by a railway co. shunters 
were forbidden to go between two vehicles, for the 
purpose of coupling or uncoupling them, imtil 
the two had been brought to rest. In breach of 
this rule a shunter signalled the engine driver to 
“ ease up ” one of two corridor carriages for the 
purpose of coupling them together & got on 
the line standing by the carriage that was 
stationary, to await the shunting of the other 
carriage. He failed to allow for the projecting^ 
gangway, which struck him on the head & injured 
him fat^y. The county ct. judge found that the 
risk ho voluntarily ran was, by the regulation 
referred to, put outside the scope of his employ- 
ment, & that the regulation had not been waiv^ 


for safety of workmen — those dt 
fintnff how work to be dune,] — Moi 
REAU V. Grand Trunk Pacipio 
Co., [1021] 3 W. W. R. 166; 6 
D. L. R. 468.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 

V*; ^llfoed breach of rules as to 
shot firing — Premature explosion.] — 


Kkrr V. Baird &. Co., Ltd., [1911] 
S. O. 701.--SCOT. 

f. Driver of canal boat steering 
aUhough forbidden to do so.1 — man 
employed by the owner of a canal 
boat as driver, who was forbidden by 
his employer to take part in the steer- 
ing or management of the boat, was 
drowned whilst engaged In steering. 


A boatman who had been temporarily 
in charge of the horse had deserted a 
short tune before the accident, the 
other boatman, who was also the 
master of the boat, then decided to 
drive, telling the deceased at the same 
time to steer : — HM, : deceased bad, 
Ui taking part In the steering of tiie 
boat, violated the orders of his em- 
ployer, & the aooident did not arise 
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by any sanction or conduct of the employers, 
& that, therefore, the accident did not arise out 
of deceased’s employment: — Held: there was 
evidence to support the findings & no misdirection. 
— Cook v, London Sc South Western Ry. Co. 
(1921), 14 B. W. 0. O. 100, 0. A. 

JnnMion .^Distd. Mellor r. Ashton (1921), 14 B. W. C. C. 

12o. 

24<84. Con^oUlng trucks down Incline from in 
front.] — A miner, whose duty it was to take hutches 
down an incline in a mine, by guiding them down 
at the side or from behind, attempted to do so by 
placing himself on the rails in front of them. 
This was in direct violation of an express verbal 
prohibition by his employers* He was fatally 
injurcd by being crushed between the hutches 
coming down & some stationary ones lower on the 
line. The sheriff-substitute held that the breach 
of this piohibition took the act of the workman 
outside the scope of his employment & awarded 
for the employers : — Held : the prohibition was 
one limiting the sphere of the employment Sc not 
one dealing merely with the workman’s conduct 
within the sphere of employment. The accident 
therefore did not arise out of & in the course of the 
(‘inployment.— Fife Coal Co. v. Braid (or 
Laurence, or Wilson, or Murray) (1024), 93 

J. P. C. 225 ; 131 L. T. 613 ; 40 T. L. B. 656 ; 
euh nom, Pjfp3 Coal Co., Ltd. v. McLean Braid 
(OR Laurence, or Wilson, or Murray), 17 
JL W. C. C. 120, H. L. 

2485. Bootmaker doing repairs at home Sc out 
of hours.] — Boriry v. Ockenden, No. 2673, post, 

2486. Miner entering prohibited workings.] — 

Dticefised w^ a miner. Sc was asphyxiated in a 
chamber which he entered to obtain tools that he 
had left thei’e six weeks before, when working 
there. ^ The chamber had been marked as a 
prohibited area. He was at the time of his death 
working in another chamber with borrowed tools, 
rri have continued to work with them. 

J he county ct. judge refused to admit evidence of 
statements of deceased tending to establish that 
the tools he went to fetch were his own : — Held : 
the accident did not arise out of & in the course of 
I since deceased entered a pro- 

hibited area without leave, Sc even if the rejected 
evidence had proved that the tools belonged to 
deceased, the onus was not discharged of proving 
triat the act of getting them was done for the 
purposes of & in connection with his employer’s 
trade or business within the meaning of Work- 
men B Compensation Act, 1925 (c. 84), s. 1 (2).— 
V- Pentremawr Colliery Co., Ltd. 

19 B. W. C. C. 831, C. A. 

Acte done under orders of superior.] — See Sub- 
sect. 2, 

tr accordance with custom Sc practice.] — 

Sub-sect. 2, H., post 

ii. Forbidden Mode of Transit, 

2487. Ri(^g on couplings between trams.] — 
A colher going from one part of a mine to another 

^ coupling between two trams, in breach 
oi the colliery rules. His head was knocked 
gainst the roof, & he died from the injuries so 
; the accident did not arise out 
rv employment. — ^P owell v. Bryndu Colliery 

6 B. W. C. C. 124, 0. A. 

Trodeirar Iron & Coal Co. (1914), : 


2488. Trying to board moving train.] — A work- 
man on his way home by a route across his 
employer’s pi-operty which ho was allowed to take 
tried to get into one of a train of trucks which was 
moving up an incline, whicJi was on his way home, 
Sc fell between the tnicks Sc was killed. There 
was a regulation that no one, except the persons 
in charge of the train, should ride on any moving 
train on an incline without special leave : — 
Held: the accident did not arise “out of” or 
“ in the course of ’’ his employment, Sc Ids 
dependants wore not entitled to compensation. — 
Pope v. Hill’s Plymouth Co. (1911), 105 L. T. 
678 ; 6 B. W. C. C. 175, H. L. 

AnnotaHon : — ^Befd. Harding v. Brynddu Colliery Co. (1911), 
195 L. T. 55. 


Travelling in tubs in coiliery.] — A boy 

employed at a colliery, noticing that an endless 
rope having a number of empty tubs attached to 
it was about to start for a level where his work 
was, jumped into the front tub witli three other 
boys in order to ride to his work instead of walking 
^ he ought to have done, & in the course of the 
journey his head came in contact with the roof of 
the znine Sc ho was killed. It was a common 
practice for the boys to ride to their work in the 
tubs, but ii was expnissly forbidden & the pro- 
hibition was enforced as far as x>oBsible. Upon 
a claim by the fatluir for compensation under 
Workmen’s Compensation Act, 1906 (c. 55), tlie 
county ct. judge found that tlie accident arose 
out of deceased’s employment : — Held : iherti wa.s 
no evidence to justify this finding, & the death was 
caused by an added peril to which deceased by his 
own conduct exposed himself, Sc not by any ix'i'il 
involved by his contract of service. 

Nor can you deny him coinj^cnsfition on the 
ground only i/hat he was injured thi*ough breaking 
rules. But if the thing he does impimlently or 
disobediently is different in kind from anything 
he was required or expected to do & also is put 
outside the range of his service by a genuine pro- 
hibition I should say that the accidental injury 
did not arise out of his employment (IjORD Lore- 
burn, C.). — ^Barnes v. Nunnery Colliery Co., 
Ltd., 11912] A. C. 44 ; 81 L. J. K. B. 213 ; 105 
L. T. 961 ; 28 T. Ii. li. 185 ; 56 Sol. Jo. 159 ; 5 
B. W. C. 0. 195, H. L. 

Annotations : — ^Folld. I'owoll v. Bryndu Colliery Co, (1911), 
6 B. W. C. C. 124 ; Watldns v, (juout, Keen 6c Nettlefoldu 
(1912), 106 L. T. 818 ; Oallant v. 8hii) Gabir (1913), 108 
L. T. 60 ; M’Dianiiid v. Ogilvy (1013). 6 B. W. C. C. 878. 
Distd. Riohardson o, Denton ('olliery Co. (1013), 109 
L. T. 370. FoUd. Sanderson v, Wright (1914), 110 L. T. 
617. Apld. Pepper t;. Bayer, [1014] 3 K. B. 994 ; Pluinb 
V. (3olKlen Flour Mills Co., [1914] A. C. 62 ; Herbert v. 
Fox, [19101 1 A. C. 405 ; Palmer v. Harrods (1916), 85 
L. J. K. B. 1659 ; Maydew r. Cbattorloy-Wliitfleld 
(Olliers, [1917] 2 K. B. 742. PoUd. WoorUloe Coal & 
Coke Co. e. KobertBon (1919), 12 B. W. C. C. 463. Oonld. 
Bourton v. Beauchamp. [1920J A. C. 1001. Apld. 
Matthews v. M'Clure (1920), 90 L. J. K. B. 510. Folld. 
W'blddort v. Cbislot Colliery (1020), 89 L. J. K. B. 1209 ; 
Brown v. Baton Colliery (Jo. (1921), 14 B. W. C. C. 265. 
Apld. Borley v, Ockenden, [1925] 2 K. B. 325 ; Jones v. 
Tarr, [1926] 1 K. B. 25; Wilsons (Sc Clyde Coal Co. v. 
M*Ferrin, Kerr v. Dunlop, [19261 A. O. 377. i^d. Frith 
V, B.S. Louisianian, [1912] 2 K. B. 155 ; Bates v. Mlrileld 
Coal Co. (1913), 6 B. W. C. 0. 165 ; Mitchinson v. Day, 
[1913] 1 K. B. 603 * Carinduil v. Qilmore (1914), 7 B. W. 
C. C. 981 ; CMlton v, Blair (1914). Ill L. T. 782 ; 
M'WUllom V. G. N. ol BcoOand Ry. (1914), 7 B. W. C. C. 
875 ; Smith v. Fife (Joal Co., [1914] A. C. 723 ; Baker v. 
Bradford (1915), 85 L. J. K. B. 263 ; Newson v, Uurstall 
Sc Farrow (1916), 112 L. T. 792 ; L. & Y. Ry. v. Hlghley. 
[1917] A. C. 352 ; Thom (or Simpson) v. Sinclair, [1917] 
A. C. 127 ; Wales v. Lombton & Helton Collieries (1917), 
86 L. J. K. B. 1346 ; Stevens v, L. Sc S. W. Ry. (1918), 


V. Vi. lift.-— m. 

Brothers. [1913] ^1103 jsTsc^ 


L. R. 883; [1013] 2 S, L. T. 113; 
6 B. W. C. C. 878.— SCOT. 

PART XIV. SECT. 6, SUB-SECT. 2.— 
E. (b) ii. 

h. Riding on hutches in coUierv,)r- 


A miner on leaving his work Jumped 
on to a hutch for tho purpose of getting 
a ride to tho pit bottom. Sc was mjurea 
by reason of his doing so. By a special 
rule In force in the mine, of wbiensthe 
miner was aware, miners were for- 
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Bed. 5. — R^Jd io compemaiion ; Sub-sect. 2, E. (6) 
%i» <fe tit.] 

87 L. J, K. B. 756 ; Upton v. G. C. Uy. (1923), 130 L. T. 
677 ; Lelve/H V. Barber, Walker (1924), 93 L. J. K. B. 
933. Mentd. Trim Joint DiRtriot School Board of Manaflre- 
ment w. Kelly, [1914] A. C. 667 ; Braine v. I'ort of London 
Authority (1920), 13 B. W. O. C. 342. 

2490. .] — Tliree miners, requiring to leave 

the mine, walked along the haulage road to get to 
the pit bottom. Two said they were going to wait 
for a tub to come along upon which to ride. The 
third hurried on saying he would wait for the others 
at the pit bottom. At that time the haulage 
rope was stationary, but it soon started, & a tub 
came along on to which the two miners jumped. 
They hod not proceeded far when they heard a 
cry from the miner in front. They stopped the 
line of tubs & found the miner lying across the 
rails injurcMi in such a way as could only reasonably 
have happ(‘ned by liis riding on a tub & striking 
his head against the roof which sloped down at 
that place. There was a tub eleven yards in fi*ont 
of wdiere he had fallen, which liad been moving 
in the same direction. It was against the rules t)f 
the colliery to ride on the tubs. From tlu'se facts 
the county ct. judge inferred that the accident 
was caused by the minor riding on a tub, & there- 
fore held that the accident did not arise out of the 
employment ; — Held : the facts supi^orted the 
inference.— Bates v, Muifield Coal Co. (1013), 

0 B. W. C. C. 10,5, C. A. 

2401. .] — Maydew V. CiiATTEBLi. t'- W hit- 
field (^OLLIERTES, Ltd., [10171 2 K. B. 742 ; 86 
h, J. K. B. 13,53 ; 117 L. T. 460 ; 10 B. W. 0. 0. 
.548, C. A. ; sub norn. Meydew v. CuArrEULEY 
Whitfield Ccjlliehtes, 61 8ol. Jo. 645 ; on appealf 
sub nom, Maydew v, Chatterley-Whitfiex.d 
Collieries, Ltd. (1918), 88 L. J. K. B. 360, 11. L. 

2492. .] — The injured workman was a 

mmer in the employment of applts. He finished 
his shift at about 2 p.m, & hurried on his way to 
the pit bottom. He was found lying with liis 
barck injured between the up & down sots of hutch 
rails on an incline in the colliery, leading up from 
his working place to the pit bottom, by two fellow 
workmen who wei*e also walking towards the pit 
bottom & w-ere a little further up the incline & 
turned back on hearing him shout. No one saw 
him sustain the injury. Immediately before he 
was found a rake of loaded hutches had passed the 
spot ■where he ■w-'os found. On the morning after 
the accident some of the stone dust on the timbers 
of the incline was found to be rubbed off in such a 
way as could have been done by a man riding on 
a lo^ed hutch. The arbiter found upon the facts 
that the workman was riding on one of tlie loaded 
hutches contrary to express regulations, & that 
toe accident did not aiiso out of liis employment. 
He stated that he was forced to the conclusion by 
the workman’s evidence that he had committed 
deliberate perjury in denying that he had been 
riding on the hutch : — Held : it was a question of 
fact as to which thei*e was evidence to support the 
nnding & there was no misdirection. — Watson 
(1925), 18 B. W. 0. C. 

419, H. L. 

garage— Riding on 
motor cycle.]— A wnrkman was engaged by a cycle 
nmker to look a^r his shop & do small repairs on 
the nremisc^R. He was expressly forbidden to use 


the premises. 

bidden to ride on hutches .• 

the injury was not caused by an acci- 
dent arising out of the employment. 
Kanr e. Merry & Cunninohamk, 


machines out of the shop. He was insured as a 
cycle repairer & not as a driver, of which fact he 
was aware. He had some physical weakness in 
his legs. One day a customer brought a motor 
cycle to the shop to bo repaired. The workman, 
having repaired it, took it out of the shop, & was 
riding it back to the customer’s liouse when he was 
run into by a motor omnibus & killed. It was not 
a case of emergency: — Held: deceased was not 
acting within the scope of his employment, & the 
accident did not therefore arise “ out of ” the 
employment ■within Workmen’s Compensation Act, 
1906 (c. 58), s. 1 (1). — Leggett V. Gibbons (1916), 
85 L. J. K. B. 980 ; 114 L. T. 830 ; 9 B. W. C. C. 
354, C. A. 

2494. Shunter riding on buffers.] — (1) A work- 
ing employed as a shimter upon his employer’s 
private railway was seriously & permanently 
injured by falling from the buffer of a waggon 
upon which he was improperly riding. Ills duty 
when waggons were being moved was to walk in 
front of them & keep a look out, & a notice to that 
effect was posted on tlie employer’s engine slied. 
On the occasion of the accident, at the conclusion 
of some shunting operations, four waggons were 
being pushed by an engine towards the engine 
shed, when the workman instead of walking in 
front of the train, climbed upon the buffer of the 
leading waggon & sat there till ho fell & was run 
over. Upon a claim for compensation under the 
Workmen’s Compensation Act, 1906 (c. 58), the 
couniy ct. judge found that tiie accident arose in 
the course of & out of the employment : — Held : 
the man, in sitting on the buffer, was acting outside 
tiie sphere of his employment, & therefore the 
accident did not arise out of his employment. 

(2) An arbitrator ougiit to distinguish clearly 
between his rulings on law & on fact, & cannot 
by finding in the words of the statute secure for a 
finding on a pure question of law, or on a question 
of mixed law & fact, that unassailability which 
belongs only to a finding on a question of pure 
fact. — Heubeht V, Fox (Samuel) & Co., Ltd., 
[1916] 1 A. C. 405 ; 85 L. J. K. B. 441 ; 114 L. T. 
426 ; 32 T. L. 11. 261 ; 60 Sol. Jo. 237 ; 9 B. W. 
V, 0. 164, 11. L. 

Annot^Ums : — As to (1) Apld. Palmor v. llarrods (1916), 

85 Jj. J. K. B. 1659. Coxud. Warillo v. Eiithoven (1916), 

86 L. J. K. B. 309 ; L. & Y. Uy. v. HteWey. [1917] A. O. 
362. Apld. Maydew v. Chatterlcy-WhltUoid Ooliierlos, 
[1917] 2 K. B. 742. Coxisd. Fife Coal Co. v. Braid (or 
Laureace, or Wilson, or Murray) (1924), 93 L. J. P. C. 225. 
Apld. Wilsons & Clyde Coal Co. v. M'Ferrin, Kerr v. 
Dunlop, [1926] A. C. 377. Refd. Gibbins v. British Dyes 
(1918), 88 L. J. K. B. 716 ; Bourton v, Beauchamp, [1920] 
A. C. 1001 ; Moore v, DonnoJly, Fife Coal Co. v. Sharp, 
Same V. Fyfe, [1921] 1 A. C. 329 ; Phillips v. Estler (1921), 
14 B. W. C. C. 1 38. As to (2) CoDSd. King: r. Port of London 
Authority, [1920] A. C. 1 ; Thomson r. Anderson (or 
Scrlmfiroour) (1921), 91 L. J. P. C. 87. Reid. Lonirhurst a. 
S^fcewart (1912), Ltd., [1916] 2 K. B. 803 ; Cole v, De 
Trafford, [1917] 1 K. B. 911 ; Slater r. Maconochle (1920), 
89 L. J. K. B. 1238 ; Larrlnaffa v. Soo. ifYanoo-Amdricaine 
des Phosphates de Medulla (1922), 27 Com. Cas. 160 ; 
Anfflo-Newfoundland Development Co. v. Paolllo Steam 
Navigation Co., [1924] A. O. 406 ; St. Helena Colliery Co. 

V. Hewltson, [1924] A. C. 59. Generally, Reid. InoH 
V. Rofgato Education Committee, [1916] 2 K. B. ; 
l*ypor V. Manchester Liners, [1916] 2 K. B. 691. Mentd. 
Sanatorium r. Marshall (1916), 32 T. L. R. 477. 

2495. Colliers riding on trams — ^Employed in 
coupling & uncoupling.] — A lad of seventeen was 
employed underground in a colliery as a 
“ shackler,” his duties as such being to join trams 
together into a “ journey ** after they had been 
brought up from the coal face. Working in the 
same part of the colliery was a man employed as a 


Ltd., [1911] S. C. 533.— SCOT. 

— Jardine V, Steel Co. 
^Scotland, ltd., [1026] S. C. 913. 


1. Boy travelling by prohibited lift.] 
— M'Dau) V. Steel, [1911] S. C. 869. 
— SCOT. 
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‘ rider," liis duties being to go up & down with 
he trams from the coal face. Applt., at one time 
laving nothing to do, left the place where his work 
/as & where he was alone authorised to be, & 
vent down to the cpal face. He attempted to do 
he rider’s work & bring up a loaded tram, but 
uet with a severe accident. The county ct. judge 
bund that ho was acting outside the scope of his 
3 mployinent, & the accident therefore did not 
-irise out of his employment : — Held : there was 
evidence to support the award, & no misdirection. 
— Howeli. V, Bedwas Navigation Collieiiy Co., 
TTD. (1921 ), 14 B. W. C. 0. 10, 0. A. 

2496. .] — A minor, whose duty was to 

louple & uncouple trucks on a haulage road, was 
killed while riding on a truck. No statutory 
prohibition applied to his case, but the employers 
at a late stage of the proceedings alleged, &> 
tendered evidence of, a verbal prohibition given 
by them against riding on trucks, & this evidence 
was admitted & accepted by the county ct. judge. 
An adjournment was offered but was refused by 
appct.’s adviseis. The county ct. judge found 
that the prohibition limited tlie spliere of the man’s 
employment, & therefore held that the accident 
did not arise out of the employment : — Held : 
(1) the t^. of Ai)i)eal would not interfere with 
the discretion of the county ct. judge in admitting 
evidence of an allegation, although raised only 
at a late stage of the proceedings, where the dis- 
cretion had been judicially exercised ; (2) there 
was evidence to support the findings of fact, & no 
misdirection in law. — Leiveub v. Baubeii, Walker 
& Co. (1924), 93 L. J. K. B. 933 ; 131 L. T. 12 ; 
40 T. L. B. 361 ; 68 Sol. Jo. 457 ; 17 B. W. 0. C. 
38, 0. A. 

2497. Employed In filling.] — On Aug. 1, 

1922, a workman, who was employed to fill trams 
with stones, at a tip, & for that purpose only, 
acted without instructions on a ccitain occasion 
as rider & proceeded with the journey of trams from 
the tip towards the level, lie was last seen before 
the accident half seated upon the tram & half 
walking. It was contrary to the colliery instruc- 
tions for men other than riders to sit upon the 
i rams unless specially instnicted to go with the 
trams in the absence of the rider. On the occasion 
in question the tram went off the lines & the work- 
man was found dying alongside the tram, with his 
foot caught in the hitching rope, & he died soon 
afterwards. The dependant instituted proceed- 
ings for compensation in the county ct. & the 
county ct. judge foimd that deceased had exceeded 
his instructions & that the accident did not arise 
in the coui«e of his employment. The dependant 
appealed : — Held : in view of the evidence adduced 
before the county ct. judge it was open to him to 
form the conclusion that the workman had taken 
it upon himself to accompany the tram & the ct, 
ought not to interfere with his ffnding ; there 
appeared to be no evidence of any emergency 

the man in going outside his duty & 
that point ought not to bo raised as it had never 
been taken before the county ct. judge ; & the 
appeal should be dismissed. — W atkins v, Cwm- 


GWRACH & Empire Colliery Co., Ltd. (1923), 
129 L. T. 602 ; 16 B. W. 0. 0. 67, C. A. 

iii. Breach of Regulations relaxing to Mines and 
Quarries. 

See, nou}^ Workmen’s Compensation Act, 1925 
(c. 84), s. 1 (2). 

2498. Shot firing — Miner doing work of shot 
firer — Connecting cable with charge — Premature 
firing by shot firer.] — The use of explosives in a 
mine was regulated by statutory rules, which 
provided that every charge should be fired by a 
specially appointed shot firer, & that, where the 
firing was done by electricity, it was the duty of 
the shot firer himself to connect the cable, firat, 
with the charge, &, thereafter, with the firing 
apparatus, after seeing that all persons in the 
vicinity had taken shelter. A duly appointed shot 
firer, in breach of these regulations handed the 
cable to a miner for the purpose of having it con- 
nected with the charge, &, without waiting until 
tliis had been done & without oscertainmg that 
all persons in the vicinity had taken shelter, con- 
nected the cable with the firing apparatus. Ho 
then rire<l tlie shot, & the miner, who had con- 
nected the cable with the charge^. & had not had 
time to retire to a place of safety, was injured by 
the explosion : — Held : the essential cause of the 
accident was not the unauthorised assumption 
by the miner of the shot firer’s duty, but the 
premature firing by the shot firer, & there was 
evidence to support the finding of the arbitrator 
that the injmy to the miner arose out of & in the 
course of his employment. — Smith v. Fife Coal 
Co., Lri>., 11914] A. C. 723 ; 83 L. J. P. C. 359 ; 
111 L. T. 477 ; 30 T. L. K. 502 ; 58 Sol. Jo. 533 ; 
7 B. W. C. C. 253, H. L. 

Annotatwns : — Coasd. Ooitiioss Iron Co. BaUlio (1921 ), 

14 B. W. C. C. 295 ; Uodgor v. Fife Coal Co. (1029), 10 

B. W. C. 0. 299. 

2499 , *(1) In M‘Aulay’8 case 

a miner, who was engaged with a fireman & another 
miner in firing by electricity a series of shots in 
a mine, coupled the cable to the detonator of the 
next shot in breach of a statutory regulation, 
wliicli i)rovidod that the coupling should be done 
by the person specially authorised in writing by 
the manager to fire the shot. 'Lhe only person 
so authorised was the fireman, & the miner liad 
no authority or duty to touch the cable. The 
result of his act was that the shot exploded & he 
was killed Held ; the operation of couplmg 
being the work of the skilled ^o^n, the unskdlod 
Tnfl.Ti had no right to meddle with it, & if he meddled 
he was doing something which he was not engaged 
to do, & entirely outside the scope of his employ- 
ment. The accident, therefore, did not arise out 
of his employment, & Workmen’s Compensation 
Act, 1923 (c. 42), s. 7 [see, now, Workmens 
Compensation Act, 1925 (c. 84), s. 1 (2)], had no 
application. , . . . 

The result of this sect, is, m my opuuon, not 
doubtful. It docs not either repeal or amend the 
radical provisions of the principal Act, that the 
accident to entitle the workman to compensation 


part XIV. SECT. 6, SUB-SECT. 2.— 
B. (b) iii. 

S^firino — Miner doing ynn-k 
^«r-^onnecting cable with 
by shot firer.] 
Co., LTD. 

(1J39), 16 B. W. C. C. 299. — SCOT. 

WB8U 

Au:^y V . Dunlop (James) & Co.. 
SO0T.‘ 680^^ 

“*• Pretrudvre return to \ 


Waddell v. Coltnk^ Iron 
C o.. Ltd. (1912), 50 Sc. L. R. 29.— 
SCOT. 

— M'Kknna 

V. NIDDBIB & BENHAB COAL CO., LTD.. 
[19161 8. C. 1 ; 53 Sc. L. U. 1 ; 11915J 
2 S. L. T. 234 ; 9 B. W. C. C. 411. 
-H5COT. 

o. .1 — Smith v. 

Russell, Ltd., [19211 S. C. 335. — 
SCOT. 

p. — Sloan v. 


SuoTTS Iron Co., Ltd., [1922] S. C. 
294; 39 So. L. R. 263 ; [19221 8. L. T. 
270 ; 16 B. W. C. C. 300.— SCOT. 

q, Employer's re- 

gulation exteudina accpc.)— A^ kn^al 
Co.. Ltd. v. IklTNlosu (1923), 18 B. W. 
C. C. 320.— SCOT. 

f Prohibition re- 

stricted to aclucd yirer.)— IVo mix^ie 
applied lights to fuses & therea^p 
I retired to places of safety. One shot 
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Master and Servant. 


Seel. 6 . — Bight to comjienaalion: Sub-sect. 2, E. 
(h) iii.] 

must arise out of, & in the course of, his eiriploy- 
ment, but it does introduce a far-reaching, though 
artificial, consideration which prevents a certain 
Clara of evidence being available to show that the 
accident did not arise out of the employment 
being any longer in force (Lord Dunedin). 

(2) In M^Ferrin’s case a miner was seriously 
& permanently disabled as the result of returning 
to a shot hole from which he had fired a shot 
within the period during which persons were by 
statutory regulations proliibitcd from approaching 
the shot hole. The arbitrator came tc) the con- 
clusion that the workman was entitled to the benefit 
of Workmen’s Compensation Act, 1923 (c. 42), s. 7, 
in respect that he had returned to the shot hole 
for the purpose of ijis employer’s business : — Held : 
the accident arose out of the employment & was 
by sect. 7 still deemed to have done so notwith- 
standing the fact that the workman when injured 
was acting in breach of the prohibition. — Wilsons 
& Clyde Coal Co. u. M‘Ferrin, Kekh v. Dunlop 
(James) & Co., 11926J A. C. 377 ; 95 L. J. P. O. 
130 ; 135 L. T. I(i4 ; 42 T. L. K. 397 ; 19 B. W. 
C. C. 1, U. L. ; afftj, 8. C. ftuh nom. McFekrin v, 
Wilsons & Clyde Coal Co., Ltd., M‘Aulay v, 
Dunlop (.Iames) Co., Ltd., 18 B. W. C. C. 
030, 080. 


JnmUdums to (1) Apld. Oucfit i . CJaston (1926). 91 
h- •* fl«'vkiiio V. Kendrick (1926; 19 B. W 

C. a ^‘^i.Consd. Guest «. Gaston (1926), 9i 

lli b’ W’ c^b^m (1926) 


2500. Shot missing fire — Premature return 

to site.] — By special rules made under Quarries 
Act, 1894 (c. 42), whtjre a shot has apparently 
missed fire, no p(^rson is to go near the place imtil 
after the lapse of half an hour. A quarry foreman 
hi^ successfully jjred two charges, but the third 
missed fire, After waiting only a quarter of an 
Jiour he w(*nt up to the fuse, &. was proceeding 
In rechargt; it, in breacli of the regulations, when 
Wie delayed explosion took place & killed him. 
There was evidence that his act was not only an 
offence under Quarries Act, but a very dangerous 
thing to do : — 11 eld : the county ct. judge was right 
m holding that the accidint did not arise out of 
the employment. The risk was one prohibited by 
wAe^J^loynient.--MATTHEWB v. Pomeroy (1919), 


jpApld- JVhldtet ,, Chlnlc^ Colliery (1020). 
(1921).*'i4^B. W.^C C. ^ 

X- J — considering the 

right to compensation under Workmen’s Oom- 

58) the question whetlier 
a prohibition h^ts the sphere of employment or 
deals only with conduct within the sphere of 
employment 18 not determined by the mere fact 
that the prohibition is statutory. A miner in the 
course of lus employment fired a shot by means of 

1 he shot »Bssed firo. In contravention of the 
Lxidosivtis in C^al Mines Order of Sent 1 Iflm 

(c. .)0), ^ bl, he returned to the place of the shot 
injl^s than one hour, the shot blew off In his 


face So permanently disabled him. A miner who 
was working in a certain leyel with another was 
sent by his colleague to get brattice nails. He 
went to a disused part of the mine which was 
fenced off by a railing containing the words 

No road *’ & was killed by poison gas. Brattice 
nails were procurable in an easily accessible part 
of the mine. The General Regulations of July 10, 
1913, made \mder Goal Mines Act, 1911 (c. 50), 
8. 8(i, iirovided, by clause 4, subject to certain 
qualifications & exceptions which did not apply, 
that no workman should go into any part of the 
mine other than that part in which ho worked, 
&, by clause 9, that no person should wiiJiout 
authority pass beyond any fence or danger 
signal : — Held : in each case the contravention 
of these mining regulations took the miner outside 
the sphere of his employment, & consequently 
the injury did not arise out of & in the course of 
his employment. 

No distinction can logically be drawn between 
a prohibition founded on statute & one imposed 
by the employer to regulate the employment. It 
is no doubt true that a statutory prohibition would 
usually be more notorious & more authoritative. 
Nor can it be made the subject of waiver or of 
informal modification (Lord Birkenhead, C.). — 
Moore (A. G.) & Co. v. Donnelly, Fife Coal Co. 
V. Sharp, Fife Coal Co. v, Fyfe, [1921] 1 A. C. 
329 ; 90 L. J. P. C. 49 ; 124 L. T. 678 ; 37 T. L. R. 
198 ; 65 Sol. Jo. 219, 239 ; 13 B. W. C. 0. 458, 
H. L. 


Annotaiians : — ^Apld. Cook v. L. & S. W. Ky. (1921), 14 
B. W. C. C. 100. Gonad. Smith v. HumeU (1921), 14 
B. W. C. C. 278.. piatd. Coltneas Iron Ck). v. Balllie, [1922] 
1 A. a 170. Apld. Costello v. Addle ColUerlcs. [1922] 
1 A. C. 164; Ifawkrldge v. Howden (Plough Oollieries 
(1923), 128 L. T. 786. Conid. Fife Coal Co, v. Braid (or 
La^nce, or Wilson, or Murray) (1924), 93 L. J. P. a 226. 
Diatd. Borley v. Ockenden, [1925] 2 K. B. 325. Beld. 
Whlddert v. ChMet CoUiery (1920), 89 L. J. K. B. 1209 ; 
Sloan V. Shotts Iron Co. (1922), 15 B. W. 0. O. 300 ; 
Rodger v, Fife Coal Co. (19M). 16 B. W. 0. C. 299 : Finn 
V. Shelton Iron, Steel & Coal Co. (1924), 131 L. T. 213 ; 
Guest V. Gaston (1926), 05 L. J. K. B. 759 ; Wilsons & 
Clyde Coal Co. v, M'Ferrin, Kerr v. Dunlop, [1926] A. C. 
377. 


2502. — - — .] — A shot misses fire 

within the meaning of para. 3 (a) of the Explosives 
in Coal Mines Order of Sept. 1, 1923, if a nakLod 
light is applied to the fuse & the shot does not 
explode at the usual time, & the regulation applies 
where the man who applies the light to the fuse 
bond fide believes that he has not succeeded in 
igniting it. If therefore ho approaches the shot- 
hole within the prohibited time, & the shot 
explodes & injures him, he commits a breach of the 
relation the injury does not arise out of liis 
employment. — Costello v, Addie (R.) & Sons 
Collieries, Ltd., [1922] 1 A. C. 164 ; 91 L. J. 
P. C. 72 ; 126 L. T. 609 ; 38 T. L. R. 266 ; 66 
Sol. Jo. 248 ; 15 B. W. C. C. 19, U. L. 

AntuMian Bold. Coltnoss Iron Co. v, BailUo (1921), 91 
L. J. P. C, 75. 


2503. ,] — Wilsons & Clyde 

Coal Co. v, M^Ferrin, Kerr v, Dunlop (James) 
& Co., No. 2499, ante. 

2504. Prohibition restricted to 

actual flrer.]--Para. 3 (a) of the Explosives in 
Coal Mines Order of Sept. 1, 1013, which provides 
that “ if a shot misses fire the person firing the 


exploded, & one of the miners (.here- 
upon returimd to the coal face & re- 
pplved injuries from the explosion of 
the second shot, which resulted in 
serious & permanent disablement. Bv 
so returning the workman was actluff 
in oontraventlon of certain statutorv 
orden -HeW .• the act of the minw 
in returning had been “ for the pur- 


committed 

Workmen’s Compensation 
Mon entitled to oompensa- 
co^V e. Wilsons & Clyde 

“ ' — 0 — Kiann i;, 'Rairti 


& Co., Ltd., [19111 a C. 701; 48 
I 1 s. L. T. 446 ; 
4 B. W. C. C. 397.-HS0OT. 

»• Workman ramming charge.] 

—Lynch V. Baihd (1904), 6 F. (Ct 
of Sees.) 271.-H5COT. 

5; Drilling into misfired hole.] 

— ViLLAQB Deep, Ltd. v. Stanton’s 
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shot shall not approach or allow any one to 
approach the shot hole ” until after a given interval, 
appUes only to the person who actually fires the 
shot. 

Accordingly, where a father, who was engaged 
along with his two sons in a blasting operation, 
loaded & stemmed the shot hole & inserted the 
fuse, to which a light was applied by one of his 
sons, &, believing that the fuse had not been 
efiectuaUy ^hted, approached the shot hole within 
the prohibited period for the purpose of lighting 
the fuse afresh, & the shot exploded & injured 
l iiTn : — Held : in approaching the shot hole he had 
not violated any ^atutory regulation & was not 
acting outside the scope of his employment, & 
he was therefore entitled to compensation. — 
C 0 LTNE 6 S Iron Co., Ltd. v. Bailue, [1922] 1 
A. C. 170 ; 01 L. J. P. C. 76 ; 126 L. T. 611 ; 38 
T. L. B. 267 ; 66 Sol. Jo. 249 ; 15 B. W. 0. C. 25, 
H. L. 

Annotation : — Consd. Morgan «. Evans, [1026] 2 K. B. 74. 

2505. Employer’s regulation ex- 

tending scope.] — By the Explosives in Coal Mines 
Order of Sept. 1, 1913, made under the Coal Mines 
Act, 1911 (c. 50), ** If a shot misses fire . . . the 
person firing the shot shall not approach, or allow 
any one to approach the shot hole ” until a specified 
interval of time has elapsed. By a notice put up in 
resps.* colliery the words were added “ & no person 
shall in such circumstances, on any pretext, 
return to the place ** before the expiration of the 
prescribed interval of time. Applt., who was 
employed in the mine, was aware of this notice, &, 
in breach of the prohibition, went to the place 
where an attempt had been made to fire a shot 
before the expiration of the prescribed time, & 
the shot exploded, & he was seriously injured : — 
Held : the employers might make a regulation 
of their own in addition to tlie statutory regulation, 
A it was binding upon their workmen, & therefore, 
applt. was acting outside the scope of his employ- 
ment in going to the place, & was not entitled to 
compensation under Workmen’s Compensation 
Act, 1906 (c. 68). — ^M‘Intosh v. Coal Co. 

(1924), 93 L. J. P. C. 264 ; 131 LTT. 321, H. L. ; 
affg. S. C. aub norn, Arden Coal Co., Ltd. v. 
M‘Intosh (1923), 16 B. W. C. C. 320. 

2506. Attempt to drill out stemming.] 

— A miner employed to get coal by pick or shot 
firing, on arriving at the coal face, saw a hole 
alre^y drilled & stopped with stemming & the 
charred remains of a fuse. He proceeded to remove 
the stemming with a view to laying a fresh shot 
in the same hole when an explosion occurred which 
caused his death. The hole had been charged two 
days before, but the shot had missed fire. The 
use of explosives at the mine was regulated by 
statutory regulations made under the Coal Mines 
Act, 1911 (c. 60), which provided that when a hole 
had been charged no part of the stemming should 
be removed, & that if a shot misfired a second 
charge should not be placed in the same hole. 
Upon a claim for compensation imder the Work- 
men’s Compensation Act, 1906 (c. 68), by the 
widow of deceased : — Held : deceased, in dirobey- 
mg the statutory regulations, was acting outside 
the sphere of his employment, & consequently his 
death was not caused by accident arising out of 


& in the course of his employment. — Bourton 
V. Beauchamp, [1920] A. C. 1001 ; 89 L. J. K. B. 
1205 ; 123 L. T. 606 ; 13 B. W. C. C. 90 ; aub nom. 
Burton v. Beauchamp & Beauchamp, 64 Sol. Jo. 
601, H. L. 

AnnotaUrma: — ^Ezpld. Gordon v. Mfe Coal Co. (1920), 13 
B. W. C. C. 623. Apld. WMddert v. Glilslet Colliery O. 
(1920), 124 L. T. 14 ; Cook «. L. & 8. W. Ry. (1921), 
14 B. W. C. C. 100 : Sinldmore v. Londun & Thames 
Haven Oil Wharves (1921), 14 B. W. C. C. IlK. Folld 
Moore v. Donnelly, Fife Ckial Co. v. Sharp, Fife Coal Co. 
e. Fyfo, [1921] 1 A. C. 329. Consd. Davies v. Owaiin- 
oaoffurweu Ctolliery, [1924] 2 K. B. G.'Sl. Distd. Borloy v. 
Ockenden. [1925] 2 K. B. 32.5. Retd. WIImoiib & aydo 
Coal Co. V. McFcrrin, Kerr v. Dunlop, [1926] A. C. 377. 

2507. Failure to retire to place of safety.] — 

A workman, P., was engaged with another man, J., 
in blasting in resps.’ quarry. J. fired the fuse 
& then both men retired some distance off to await 
the explosion, but P. was killed by a fragment of 
rock caused by the explosion. The widow claimed 
as a total dependant. The employers contended 
that deceased had infringed a rule made by them 
under Metalliferous Mines Regulation Act, 1872 
(c. 77), s. 24, by not taking himself to a place of 
safety, & so had placed himself outside the scope 
of the employment. The rule provided that 
“ the persons firing the shots shall station them- 
selves out of the way of danger.” There was 
nothing in the rule to show what a place of safety 
was, nor the distance to which the men should 
retire. Tlie county ct. judge held that the rule 
as it restricted the riglits of workmen to compensa- 
tion should be construed strictly, & it was J. & 
not deceased who fired the shot. He found that 
deceased wae protecting liimself against the effect 
of the firing &: not firing the shot, & made an 
award in favour of the widow : — Held : this was 
not such a breach of the rule as to take the case 
outside the scope of the employment. There was 
therefore no misdirection, & evidence to support 
the finding. — ^I^ritchard v. Votiy & Bowydd 
Slate Quarries Co., Ltd. (1921), 14 B. W, C. 0. 


209, C. A. 

2508. Using naked light.] — A worknian employed 
in resps.* colliery struck a match to light liis pipe, 
after finishing a meal at the customary knock off 
in the middle of his sliift, & an explosion of gas 
followed, by wliich he was killed. To have or 
strike a match in the mine was an offence under the 
Coal Mines Act, 1911 (c. 60), ss. 32, 35, & this was 
known to deceased man : — Held : his death was 
not caused by an accident arising out of & in the 
course of his employment within the meaning of 
Workmen’s Compensation Act, 1900 (c. 58), 
1 (1), — ilOBERTSON (OR CAMPBELT.) V. WOODILEE 

Coal & Coke, Co., Ltd. (1920), 89 L. J. P. C. 79 ; 
123 L. T. 113 ; 64 Sol. Jo. 374 ; 13 B. W. C. C. 
51, H. L. ; affg, S. C. aub nom. Woodileb Coal 
& Coke Co., LrD, v. Robertson (1919), 12 B. W. 

Annotations: — ^Befd. Bouiton v. BeauchaiTip, [1920] A. C. 
1001 ; Mooro v. DonneUy (1920), 13 B. W. U. 424. 
Monti. Gordon v. Fife Coal Co. (1020), 13 B. W. C. C. 623. 

2500. Relighting safety lamp.]— Moore (A. G.) 
& Co. V. Barkby, No. 2661, post. 

2510. Crossing uncovered space of shaft bottom.] 

— ^Where a workman meets with a fatal accident 
whilst doing something which the law prohibits 
him from doing, & prohibits his employer from 
ordering him to do, & which his employer has not 


Executor. [1910] T. P. D. 720. - 

o. nr. 

naked light — Near ej 
WATSON (1900 

^ F . (Ct. of Seas.) 1044. — SCOT. 


d. 

United 


■ .1 — Donnaohie \ 

COLLUGBIBB, LTD., [191( 


S. C. 603.— SCOT. 

e. Breach of regulation — Accident 
not necesaarity taJ^ outside bcow of 
employment.}— A ustin v. Coal Outp 
COLLIERIES, Ltd. (191|[). 19 N. S. W. 
L. R. 186 ; 36 N. S. W. W. N. 74.— 
AUS. 

f. .] — Where a work- 


man, though in breach of a sta^to:^ 
regulation, is novertholoss acting within 
the sphere of his oinploymont. the 
accident arises out of tlie employment. 
— Gordon v. Fife Coal Co., Lto., 
S. O. 747 ; 67 Sc. L. R. 616. 
T. 



g. Holing— Failure to erect aprage.] 
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Sect, 5 . — Eighi to comjpenoaiion : Svb-sect, 2, E, (6) 
in. cfe iv.] 


m f act ordered him to do, it is not an accident 
aiding out of & in the course of the employment 
■witlm Workmen’s Compensation Act, 1906 (c. 68), 

W. was an onsetter engaged to attend to the 
gates at the bottom of a mining shaft. There was 
an east & a west gate, & usually an onsetter at 
each, but on the occasion in question W. was 
attending to both gates. The cage came down 
inside an enclosed space in the shaft, & onsotters 
wishing to pass to one or other gate could do so 
by going round outside the enclosed cage space, 
either to north or south. They were forbidden by 
No. 22 of the Regulations made under Coal Mines 
Act, 1011 (c. 50), to cross the uncovered space of 
the shaft bottom, under the cage, except for the 
purpose of working in the shaiR bottom, or to 
work there unless the cages were stopped. W. 
crossed from the west to the east gate, & attempted 
to return across the forbidden shaft bottom. 
Noticing that a snmph board was loose, he took 
a mallet to knock it into its place, which it was part 
of his duty to do, &, while doing so, was killed by 
the descending cage. lie had hinself signalled 
for the cage to come down, but had apparently 
forgotten it : — Held : on the principle stated above, 
the accident was not one arising out of & in the 
course of tlie (imploymont. — Whiddert v Chislet 
Colliery, Ltd. (1920), 89 L. J. K. B. 1:^00 ; 124 
L. T. M ; 19 B. W. C. 0. 157, C. A. 
uinnoiatvm .-—Ead. Moreran v. Evans, [J<)2f»J 2 K. B. 74. 

2511. .] — (1) By Reg. 22 of the General 

Regulations, dat<id July 10, 1919, made under 
Coal Mines Act, 1011 (c. 50) : “ No person shall 
attempt to go on or across the uncovered space of 
the shaft bottom, except for the purpose of working 
in the shaft bottom, & no person shall bo allowed 
to work in such space unless the cages are 
slopped ” : — Held : “ stopped ” referred to such 

a stoppage as was necessary for the safety of the 
inon, i.e., a stoppage for the purposes of tlie work, 

& not to a casual stoppage in circumstances in 
wliicli motion might be resumed at any moment 
& without notice. 

(2) The onus is on the workman to piove he was 
actmg for the imrposc of liis employer’s trade or 
business. — G aiirallan Coal Co. v. Anderson 
(OR Devlin), [1927] A. C. 59 ; 19 B. W. C. C. 356 ; 
sub now. Garallan Coal Co., Ltd. v. Anderson 
(OR Devlin), 42 T. L. R. 747, H. L. 

2512. Riding on tubs.] — A miner, whose ordinary 
occupation was tliat of a repairer in the employ- 
ment of a colliery co., was, on Dec. 1, 1922, 
working in tlie co.’s mine. An accident happened 
to him on that date wJiilc he was riding on one of 
the tubs whicli were used in the charcoal seam of 
th(i colliery in wliich he was working. At the 
time of the accident he was using liis left arm to 
steady some pieces of timber which were on the top 
of the tram, &, at a time when his arm was above 
the timber wliich was i-esting on the train, his arm 
came into contact with tlie roof of the seam with 
the result that it was injured & had to be 
^puteted. In arbn. proceedings it was con- 
tended by resp. CO. that when he met with this 
aeement he was (a) acting in a manner prohibited 
by Coal Mmes Act, 1911 (c. 50), s. 43, & (6) acting 


outside the scope of his employment, because he 
was disregarding a prohibition which limited the 
scope or sphere of his employment & which pre- 
cluded him from benefiting under Workmen’s 
Compensation Act, 1906 (c. 68). The deputy 
county ct. judge found appet. had not established 
that he was one of the cl^s of persons who was 
entitled to ride on a train in the discharge of his 
duties ; that his purpose in riding on the train 
was that of keeping timber on the train, &; that 
I resps. were entitled to an award in their favour. 

I The workman appealed. Coal Mines Act, 1911 
(c. 50), s. 43, exempts from the statutory pro- 
hibition from riding on tubs “ (a) a person travel- 
ling on a set or train for the purpose of detaching 
op attaching tubs from or to the haulage rope, 
if that sot or train is not proceeding at a higher 
speed than three miles an hour : — Held : (1) the 
man, who was travelling on the train with a view 
to executing repairs which had to be done in tho 
course of his duty, was travelling on it for the 
purpose of getting to the point, with the timber, 
where the repairs had to be done, & ho had tho 
duty of attaching & detaching tubs, & was a 
person travelling on tho journey in question, “ for 
the purpose,” & came within the exception ; when 
the deputy county ct. judge was finding that the 
man was riding in order to secure the timber from 
falling, that finding was not sufficient, uifioss he 
found as a fact that that was the only purpose for 
which he was riding ; the deputy coimty ct. judge, 
in corning to the conclusion that tht) man rode on 
the truck in order to secure the timber from 
falling because it was not adequately secured, was 
coming to a conclusion not of fact only, but of 
mixed law & fact ; & he should have come to the 
conclusion that the workman was a person within 
the category & a person relieved or excepted from 
the statutory prohibition; (2) there was on the 
totality of evidence nothing upon which the deputy 
county ct. judge could have found that there was 
in fact such a definite enforcement of the supposed 
additional domestic prohibition as would have 
prevented the case from being in that respect 
governed by tlie case of Itlcfmrdson v. Denton 
Colliery Co,, Ltd,, No. 2560, post, & the appeal 
must be allowed. — Williams v, Cleeves Western 
Valleys Anthracite Collieries, Ltd. (1924), 
131 L. T. 231 ; 17 B. W. C. C. 97, C. A. 

An^tfUion: — As to (1) Reid. Blortpau v. Evans, I102C] 2 
K. B. 74. 


iv. Being in Unauthorised Place. 

Wilful & serious misconduct, see Sub-sect. 5, 
post, 

2513. Workman remaining on premises after 
order to leaveJ — Smith v. South Normanton 
Colliery Co., No. 2350, ante. 

2514. Taking meals In prohibited spot.] — A 
workman employed at certain works climbed on 
to a hot water tank in the building to eat his 
supper. The tank was only partially covered in. 
On returning to his work the man fell into the 
tank & was scalded to death. The workmen were 
not allowed on the tank: — Held: the accident 
did not arise “ out of the employment ” within 
Workmen’s Compensation Act, 1906 (c. 68), & 
compensation was not recoverable imder that Act. 
— ^Brice V. Edward Lloyd, Ltd., [1909] 2 K. B. 
804 ; 79 L. J. K. B. 37 ; 101 L. T. 472 ; 25 


Coal Co. (1903). 
5 F. (Ct. of Seas.) 439.-H5COT. ^ 


cage 


h. Oj^ing gait fencing — When 
not opposUe lyo/c.]— U nited Col- 




h. --- — .] — George v. Glas- 

Gow ^al Co.. Ltd., (1900] S. C. 
(H. L.) 1. — SCOT. 

JJ knowledge of rules 

mci/eriof.}— D obson v. United Col- 


lieries. Ltd. (1905). 8 F. (Ct. of Soss.) 
241.— SCOT. 

m. Breach prior to bui not causing 
aceideitl.]— P raties v. Bboxbubn Oil 
Oo., [19071 8. C. 681.— SCOT. 
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63 Sol. Jo. 744 ; 2 B. W. C. 0. 26, 


L. K. 760 

X A. 

Annotaiima : — ^Folld. Pope v. Hill's Plymouth Co. (1910), 

^ m L. T. 632. Distd. Hording v, Bmddu 0?%®^ 

[19111 2 K. B. 747. FoUd. Barnes «. NuMery Ck)l ienr Co., 
[1912] A. C. 44. lUstd. CailndufE v, Gilmore U914), 7 
P C. C. 981, Consd* L. & Y. Ry. e. Highley, [1917] 

A a *352 r Senior v. BrSdsworth Mali CollleSy Co. (1917), 

86 L. J. K. B. 1387. Distd. Redford v. A^trong, 
^tworUi (1919), 88 L. J. K. B. 860. Apld. Davies e. 
Gwauncacgurwen Colliery, [1924] 2 K. B. 651. Md. 
Williams v, Wigan Coal & Iron C3o. (1909), 3 B. W. 

65 * Revie v» Cmnming (1911), 6 B. W. C. C. 483 ; 
Pritchard t>. Torkington (1914), 111 L. T. 017 ; Sanderson 
Swrlgbt (1914), : B. W. C. C. 141 ; Sheldon v, Needham 
(i914). Ill L. T. 729. 

2615. Workman sent to a specified place — ^Pro- 
ceeding to another.] — A workman employed as a 
potman, whose duty it was, amongst other things, 
to run messages, was sent by his employer to 
Hatton Garden for a postal order. He failed to 
get one there & went on to the General Post Office, 
some half a mile further. Here he slipped on a 
banana skin & injured himself. The county ct. 
judge held that this was not an accident arising 
out of & in the course of the workman’s employ- 
ment, as he had exceeded his duty : — Held : there 
was evidence to support this finding. — Smith v. 
Morrison (1911), 5 H. W. O. C. 101, C. A. 

2516. Miner entering prohibited area.] — H., a 
collier, was employed to drill a hole into a stall 
below to let out an accumulation of gas ; the | 
entrance to the stall from below had been blocked 
witli ciosB boards to show that it was unsafe in 
accordance with Colhery Special Rules. In 
defiance of tliose rules & in breach of an express 
order by the overlooker, H. entered the stall from 
below to ascertain the direction of the drill, with 
the result that he was suffocated by the gas ; — 
Held : the accident arose “ out of ” the employ- 
ment, & H.’s dependants were entitled to com- 
pensation. — Harding v. Hrynddu Colliery Co., 
Lid., [1911] 2 K. B. 747 ; 80 L. J. K. B. 1052 ; 
105 L. T. 55 ; 27 T. L. R. 500 ; 55 Sol. Jo, 599 ; 

4 B. W. C. C. 209, C. A. 

Amwtaiions Porker e. Hamhrook (1912), 107 L.T. 

249. Consd. Jackson v. Donton (Jollleries Co. (IWH), 
no L. T. 669. Apld. Foulkes v. Roberto (1919), 122 L. 1. 
109. Held. Watkms v. Guest, Keen & Ndttlelolds (1912), 
100 L. T. 818 ; Plumb v. Cobden Flour MIUs Co., [1914 J 
A. C. 62 ; iSaoderson v. Wright (1914), 110 L. T. 517 ; 
Wardle v. Enthoven (1910), 10 B. W. C. C. 79 ; Moore 
1’. Donnelly, Fife Coal Co. r. Sharp, Fife Coal Co. v. 
Fyle, [1921] 1 A. C. 329. 

2517. .] — A collier ordered to cut a road in 

tlie colliery left his work & went to cut coal in a 
part of the mine where it was forbidden by special 
rule to cut any. He thereby undermined some 
props, & caused a fall, which killed him ; — Held : 
the accident did not arise out of nor in the course 
of the employment. — ^Weighill v. South Hetiton 
(’OALCo.,LTD.,[1911]2K.B.757,n, ; 4 B. W.C. C. 
141, C. A. 

AnnotcUiona : — Consd. Harding v. Bryriddu Colliery C’o., 
11911] 2 K. B. 747. Folld. Parker v. Hamhrook U9i2), 
107 L. T. 249. Distd. Jackson v. Denton Colliery Co. 
(1914), 7 B. W. C. C. 92. Refd. Watkins r. Guest, Keen & 
Nettlelolds (1912), 106 L. T. 818. 

2518. .] — A collier went to get coal at a stall, 

in which the props had been removed, & where he 
liad been expressly told by the foreman not to go 
Ho was there killed by a fall of coal ; — Held : (1) 
the accident did not arise out of & in the course of 
the employment. 

(2) It is the bounden duty of a county ct. judge 
to take a sufficient note in workmen’s comi^ensation 


cases (Cozbns-Hardy, M.R.). — Tomlinson v, 
Garratt’s, Ltd. (1913), 6 B. W. C. C. 489, 0. A. 

2519. .] — A collier left his place of work to 

go & relieve nature in an untimbered “ goaf.” 
It was a practice of the coUiers to go into the 
timl^red goaf, but they were prohibited from going 
into the untimbered part. The man was found 
crushed by a fall of stone, liis head being about 
15 inches from the last prop & turned towards his 
working place. The judge found that the man 
had voluntarily taken upon himself the risk of 
doing what he was prohibited from doing, & that 
appct.» dependant, had not discharged the onus 
of proving that the accident arose out of the 
employment : — Held : there was evidence to 
support the findings. — Cook v, Manvers Main 
Collieries, Ltd. (1914), 7 B. W. C. C. 690, C. A. 

2520. .] — A coal nuncr was at work in a 

mine hewing coal at a spot hi a gallery known as 
the “ horse level.” The under manager, seeing 
there was danger there from a threatened fall of 
stone, dii‘ected the miner & others working with 
him move from the horse level a few yards into 
an adjoining gallery running at right angles into 
the horse level & get the coal there. ^ While the 
miner was working a stone fell on him, causing 
injuries resulting in permanent incapacity. It 
was proved that at the time of the accident the 
miner was not working where directed by the 
under manager, but in the horse level. On an 
application by the workman for compensation 
under Workmen’s Compensation Act, 1900 (c. 58) : 
— Held : the .workman had been guilty of dis- 
obedience of orders in not working where directed ; 
the orders went only as to the method in which 
the work was to bo done & not to limit the sphere 
of the employment ; So inasmuch as the workman 
was about the work he was employed to do, though 
in an improper manner, the accident was one 
arising ” in the course of the employment/ ” so as 

Viim fr* p.nmnnnRahion. — .T aoTvI 


to enHtle him to compensation. — Jackson v. 
Denton Collieries Co., Li'd. (1914), 110 L. T. 
559 ; 7 B. W. C. C. 92, C. A. 

Anrwtalitm: — ^Beld. Wardlo v. Kathovou (1910), 10 B. W. 

C.C. 79. 

2521. Coal Mines Act, 1911 (c. 50), s. 43 (1).] 

— ^A number of workmen employed at a colliery 
having knocked off work after completing a night 
shift, walked along the main haulage road So con- 
gregated together near the foot of an incline, the 
haidage cable being in motion all the time. Some 
loaded trucks which were being hauled up thcj 
incline broke loose So injured one man So killed 
another. The county ct. judge found that the 
men congregating there while the cable was still 
working was a practice which hiwi been adopted 
for some time So was known to the pit officials. 
But it was a practice wliich the men knew to have 
been piohibited. There were notices warning the 
men against being on the haulage way contrary 
to the regulations made under above sect. The 
employcra contended that the accident was not 
one arising out of the employment, on the ground 
that the men were on the haulage road in breach 
of a verbal prohibition by the management. So of 
the regulations made by above sub-sect. The 
county ct. judge found that the verbal prohibition 
had not been enforced, So held that the statutory 
prohibition did not refer to the particular part of 
the haulage road on which the men were at the 


part XIV. SECT. 6, SUB-SECT. 2.— 
E. (b) iv. 

2516 1. Miner entering prohibited area, ] 
"“Conway v. Pumfhbbston Oil Co., 
J.— VOL. ZXXIV. 


Lto.. [1911] S. C. 660; 48 Sc. L. R. 
632 ; 11911] 1 S. L. T. 440 ; 4 B. W. 
O. C. 392.— SCOT. 


n. Locom/Uive craneman in wrong 


crane hay.} — ^Miller v. North British 
LoooMonvic Co., Ltd., [1909] S. C. 
698; 46 Sc. L. R. 755 ; [1909] 1 
S. L. T. 509; 2 B. W. C. C. 80.— 
SCOT. 


X 
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Sect, 5. — B/Lghi io compenaaiion : Svb-sect, 2, E* (b) 
it?., d: (c).] 

time, therefore the accident arose out of & in the 
course of the employment & he made an award in 
favour of appcts. ; — Held : there was evidence to 
8Upi>ort the finding & no misdirection. — Buck 
V. Stockingfokd Colliery Co., Ltd., Moore v. 
Same (1922), 92 L. J, K. B. 221 ; 128 L. T. 363 ; 
67 Sol. Jo. 96 ; 16 B. W. C. C. 21 9, C. A. 

AnnokUion B^. Hawkrldffe v. Howdon Gough CSoUlerlea 

Co. (1923), 92 L. J. K. B. 642. 

2522. .] — Appct., a boy of eighteen, 

was employed as a miner in resp.’s colliery. On 
Apr. 29, 1922, after woi'king on a night shift, ho 
was walking along a haulage road while the haulage 
rope was in motion. He slipped A; fell, & his anlde 
was caught between the haidage rope & the wall, 
& he was injured. The employers denied liability 
on the ground that they had forbidden workmen 
to use that road, & that appct. had acted contrary 
to the provisions of above sub-sect., which pro- 
hibits workmen from walking along a haulage road 
while the haulage rope is in motion except “ where 
there is provided on one side of the road a clear 
space of at least two feet in wddth between the 
tubs & that side of the rood. ...” The county 
ct. judge found that the employers had not 
enforced the proliibition, that there was not a clear 
space of two feet between the haulage rope & the 
side of the road along the whole leng th of the 
haulage road, though there was such a space where 
the accident occurred, that appct. must bo deemed 
to know the law & had acted in breach of the 
statutory prohibition, & was not, therefore, 
entitled to compensation as the accident did not 
arise out of the employment : — Held : the require- 
ment as to space apphed to the whole length of the 
haulage road, the award must be upheld on the 
true constiuction of the statutory regulations, & 
there was no misdirection. — H awkridgk v. 
IIowDEN Clough Coij.ieries Co., Ijtd. (1923), 
02 L. J. K. B. 642 ; 128 L. T. 786 ; 67 Sol. Jo. 401 ; 
16 B. W. C. C. 65, C. A, 

2523. Employment to get flints — Particular trench 
forbidden.] — A workman who was employed to 
dig up flints in a certain hollow or quarry for the 
purpose of road making was forbidden to do so in 
a deep trench in the quarry on account of the 
danger that there was of the earth falling in. 
Nevertheless he went into the trench to work 
because the flints Wei's more abundant then^ & his 
rate of pay depended upon the quantity of flints 
that he dug up. Wlule so engaged the earth fell 
in & smothered him ; — Held : deceased workman 
was not merely doing what he was instructed to 
do in a forbidden manner, but was doing something 
outside the sphere of his employment & for his 
own benefit ; & therefore the accident did not 
ai'ise “ out of & in the 00111*80 of ” his employment. 
—Parker v. Hambrook (1912), 107 L. T. 249 : 
56 Sol. Jo. 750 ; 6 B. W. C. C. 608, C. A. 

AnnoiatUm : — ^Be!d< Gark v. Southwark (Jorpn. (1925), 13.3 

L. T. 753. 

2524. Intoxicated seaman ordered to his room — 
Accident in another part of ship.]— The second 
mate of a ship was oi*dered by the captain to go to 
his room, as he was intoxicated & not fit for work, 
l^teod of doing so, he went aft in the opposite 
direction to speak to some one on a personal 
matter, & fell down an open hatchway : — Held : 

the accident did not arise out of the employment. 

Horsfall v. Jura (Owners) (1913), 6 B. W. C. C. 
213, Ct A. 

Eefd. Nasli r. S.8. liaugaUra (1914), 7 B. W. 

U. U. o90. 


2525. Seaman returning to ship to sleep — Sleep- 
ing on board forbidden.] — ^A seaman, while return- 
ing to his ship at the quay side, met with an 
accident, which resulted in death. Seamen had 
been expressly forbidde^ to sleep on board when in 
port, other accommodation having been found 
for them. The accident happened at 11 p.m. : — 
Held : (1) the accident did not arise out of & in 
the course of the employment. 

(2) County ct. judges ought to state the basis of 
their judgment (Cozbns-Hardy, M.R.). 

(3) Evidence of important facts omitted from the 
judge’s notes should not be supplied by affidavit, 
but should be agreed between the parties {per 
Cur.). — Griggs v. Gamecock (Owners) (1913), 6 
B. W. C. 0. 16, 0. A. 

2526. Employee killed on railway line — No 
authority to cross.] — A messenger boy, employed 
at a goods station, crossed the lines at night for 
some unexplained reason, contrary to rules, & 
was killed. The county ct. judge found that the 
accident did not arise out of & in the course of the 
employment : — Held : there was evidence to 
support the finding. — McGrath v. London & 
North Western Ky. Co. (1913), 6 B. W. 0. C. 
251, C. A. 

2527. Girl leaving machine to see fellow worker.] 

— ^A young girl working at a sweetmeat machine, 
believed that she hoard a fellow worker at the next 
machine, a few feet off, call & ask her to come to 
her. She did so at once, without asking why she 
was wanted, & in some manner she could not 
explain, caught her liand in the cogs of the next 
machine, & severely injured it. She had no 
business as far as her work went, at tho next 
macliine ; — Held : there was no emergency to 
take her from her pi*oper work, & the accident 
did not arise out of the employment. — Chinnick 
V. Potter & Clark, I^td. (1916), 9 B. W. C. C. 
320, C. A. 

2528. Workman leaving duty — For dangerous 
part of premises.] — ^A man was employed to fill 
skips with ore. When a skip was full it was his 
duty to call for a crane to lift it. If the call was 
not answered, it was his duty to find the crane boy. 
The crane travelled across a structure which was 
placed over a street in order to connect two parts 
of the employere’ premises. This structure, 
although termed a ” bridge,” was only desired to 
carry the travelling crane. One dark evening the 
man called for the crane, got no reply, went up 
on to the ” bridge ” to flixd the crane boy, & fell 
through a trapdoor in the ” bridge ” to the street 
below & was injured. Workmen were forbidden 
to go on to tho ” bridge ” ; but the man was 
ignorant of this prohibition, & honestly believed 
that he ought to go on to the ” bridge.” It was 
obviously dangerous to go on the “ bridge ” at the 
time. The man ought to have hailed the crane 
boy from a safe position near tho ” bridge ” : — 
Held : the accident did not arise ” out of ” the 
employment within Workmen’s Compensation 
Act, 1906 (c. 68), s. 1 (1). 

If a risk is not in fact imposed by the employ- 
ment, a workman’s mistaken belief that it is 
imposed will not make it a risk of the employment. 
— Wardle V. Enthoven & Sons, Ltd. (1916), 86 
L. J. K. B. 309 ; 110 L. T. 103 ; 33. T. L. R. 123 ; 
61 Sol. Jo. 170 ; 10 B. W. C. C. 79, C. A. 

Annotations : — ^Rdd. Finn v, Sholton Iron. Steel & Coal 

Co. (1924), 131 L. T. 213 ; Borley v. Ockenden (1925), 

133 L T. 72 ; Guest v, Gaston (1926), 96 L. J. K. B. 759. 

2529. Mesaroom boy — Descending shaft without 
authority.] — ^A mess room bo^, employed to run 
errands, take messages, wait on workmen, & 
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generally do anything the foreman told him to do, 
was ascending a ladder from the bottom of a deep 
shaft, when he slipped & fell, injuring himself. 
There was a conflict of evidence as to whether it 
was in any circumstances the boy’s duty to descend 
the shaft. The county ct. judge said that he dis- 
believed the boy’s statement, & believed the 
evidence of resps. that the boy had been warned 
& ordered not to descend the shaft. He therefore 
found that it was no part of the boy’s duty to go 
down the shaft, & held that the accident did not 
arise out of the employment : — Held : there was 
evidence to support the flnding, & no misdirection. 
—Jeffery r. Mowlem & Co. (1918), 11 B. W. 
C. C. 266, 0. A. 

2530. Taxi-cab driver — Plying for hire in pro- 
hibited area.] — A taxi-cab driver, during an after- 
noon upon which, by arrangement with her 
employer, she was off duty, drove some fares in 
her cab outside the area for which the cab was 
licensed, against the orders of her employer, & 
in breach of the statutory petrol regulations. 
Wlien returning, she met with an accident & was 
severely injui'ed, her right ai*m liaving to be 
amputated : — Held : the accident did not arise 
out of & in the coui’se of the employment within 
Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (1). — Dennis v, Taylor (1919), 89 L. J. K. B, 
158 ; 121 L. T. 296 ; 12 B. W. C. C. 171, C. A. 

2531. Sweeper in goods yard — Working in pro- 
hibited area.] — A man was employed by a railway 
(;o. to sweep their yard & goods warehouse. 
Several lines of rails ran through the yard, & it was 
his duty to sweep between tlie lines, but to stand 
clear of them when trucks were being run over 
them. On June 10, 1918, a capstan man in the 
employ of defts. gave notice to the man that he 
was going to run trucks into tlie yard, which notice 
the man acknowledged. The first truck was sent 
in, & the capstan man stated that he saw the man 
apply the brake to it, which was not a part of his 
duty, & then leave the yard. A second truck was 
then sent down on another hne, & shortly 
afterwards the man was found sitting on the 
ground, having sustained injuries from which he 
died. Upon a claim by his widow for compensa- 
tion under Workmen’s Compensation Act, 1906 
(c. 58), the county ct. judge decided that, as soon 
as the workman I'eceived the warning from the 
capstan man, the line of rails to be used was put 
outside the sphere of deceased’s employment, & 
that as the last act he was seen to do was to apply 
the brake to the first truck, which was not within 
th(i scope of his duties, the accident did not arise 
out of in the coui'se of his employment within 
Workmen’s Compensation Act, 1906 (c. 68), 

1 (1). He accordingly made an award in favour 
of reaps. ; — Held : as deceased man had been 
seen to leave the yard after applying the brake to 
the first truck, the latter act was not the last act 
that he was seen to do ; while it was improper for 
hun to be on the line which was being used for 
shunting trucks, he might, in pursuance of his 
duties as sweeper, have intended to cross tliat 
Ime while the truc^ were at rest in order to sweep 
in another place ; the facts had not been fully 
ascertained, & there must be a new trial. — 
Dawson v. Great Oentrai. By. Co. (1919), 88 
U J. K. B. 1177 ; 121 L. T. 263 ; 12 B. W. C. C. 
191, C. A. 


2582. Entry into prohibited area.] — Davies v, 
Gwauncaegurwen Colliery, No. 2672, poet, 

(c) Prohibitions limiting Mode of Work. 

2538. Touching machinery in motion — Replacing 
band.] — Whitehead v. Reader, No. 2472, arUe. 

2534. Oiling.] — A workman was employed 

to oil machineiy. He was strictly forbidden to oil 
it when it was in motion. He hod been seen to do 
so, ^ wained against the practice. Ho did so 
again, & received severe injuries, from which he 
died : — Held : the accident arose out of & in the 
course of the employment. — ^Mawdslby v. West 
Leigh Coluery Co., Ltd. (1911), 5 B. W. C. C. 
80, C. A. 

Aniwtaiiona : — ^Apld. Watkins v. Quest, Keen & Nottlefolda 
(1012), 106 L. T. 818. Distd. M*Diarmid v. Ogilvy (1»13), 
6 B. W. 0. C. 878. Ajpld. Chilton v. Blair (1 014), 111 L. T. 
782 ; Sanderson v. Wright (1914), 7 B. W. C. C. 141. 
Distd. Herbert v. Fox, 11916] 1 A. C. 405. FoUd. Phillips 
V. Estler (1921), 14 B. W. C. C. 138. Reid. Williams v. 
XJaududuo Coaching & Carriugo Co., [1015] 2 K. B. 101 ; 
Baker v. Bradford (1916), 85 L. J. K. B. 1031 ; Leivers 
V. Barber, Walker (1924), 131 L. T. 12 ; Upton v. G. C. Ky. 
[1024] A. O. 302. 

2535. Cleaning.] — Besp. was employed by 

applts. to work at a machine, & it was part of his 
duty to clean the machine when ncccssaiy. Work- 
men were expressly forbidden to clean machines 
when in motion, & resp. was aware of this rule. 
Ho did clean his machine while it was in motion, 
A; was seriously injured in consequence: — Held: 
he was acting within the scope of his employment 
although di^bediently, & he was entitled to 
compensation under the Workmen’s Compensation 
Act, 1906 (c. 58). — ^Estler Brothers v. Pihllips 
(1922), 91 L. J. K. B. 470 ; 127 L. T. 73 ; 15 
B. W. C. C. 291, H. L. ; ajfg. S. C. sub norn. 
Phillips v. Estler Brothers (1921), 14 B. W. C. C. 
138, C. A. 

AnnaUAwns : — Ck)]isd. Leivers v. Barber, Walker G924), 
93 L. j, K. B. 033. Reid. Ardou Coal Co. v. MTuto.sh 
(1923), 10 B. W. C. C. 320 ; llodgor v. Fife Coal Co. 
(1923), 10 B. W. 0. C. 299 ; Fife Coal Co. v. Braid (or 
l^ureuoe or Wilson or Murray) (1924), 93 L. J. P. C. 225 ; 
Finn v. Sh^ton Iron, Steel & Coal do. (1924), 131 L. 1. 
213. 

2536. .] — A boy employed by a builder & 

contractor in doing odd jobs had asked to be put 
on a machine & was instructed to feed a planing 
machine with planks, the thickness of wfiich had 
to be reduced, & to take them out at the other 
end. He was warned not to toucli the machine if 
anything went wrong with it, but to report the 
matter to the foreman. The macliine lubving 
stuck the boy tried to get the plank out of it by a 
method he had seen other workmen use, but in 
so doing accidentally restarted it & sfjriously 
injured his fingers. The county ct. judge foimd 
that the accident was caused, not by the boy doing 
anything outside the scope of his employment, 
but by the disregard of a general prohibition in the 
course of doing work within the scope of the 
employment : — Held : there was evidence to 
support the flnding & no misdirection. — ^Poulkes 
V. Roberts (1919), 122 L. T. 169 ; 12 B. W. 0. 0. 
370, 0. A. _ 

2537. Collier entenng dangerous seam.]— Hard- 
ing V. Brynddu Colliery Co., Ltd., No. 2516, 
ante. 

2538. Collier riding on footboard of train pro- 
vided by employers.] — A collier on his way to the 
colliery in a train provided for the men by the 
employers, when near the station & before the 


part XIV. SECT. 6, SUB-SEGT. 2.— 
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acting within the scope ol his employ- 
ment when he starts it when on the 
outside, although expreesly warned 
not to do it.— -WESTBiur Trust Co. v. 
WiLLouoHBT & Duncan (1614), 29 
W. L. R. 818; 7 W. W. R. 569.-^AN. 


p. Brakeman passing between cars 
to couple.] — Wbiout v. Canadian 
Paoifio Ry. Co., [1923] 1 D. L. R. 371 ; 
18 Sask. L. R. 367 ; [1923] 1 W. W. R. 
120.— OAN. 
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(d), cfc F.] 

train had stopped, got out of the carriage on to the 
footboard so as to be ready to jump off as soon as 
the train arrived at the stopping place. He fell 
off & lost both hands. The county ct. judge held 
that he was riding in the train in the course of his 
employment, & therefore, although he was guilty 
of wilfid misconduct, the injury being permanent, 
he was entitled to compensation : — Held : this 
decision must be affirmed. — Watkins v. Guest, 
Keen & Nettlefolds, Ltd. (1012), 106 L. T. 
818 ; 6 B. W. 0. C. 307, C. A. 

JLnnotaiiona : — ^Folld. Frazer v. lUddoll (1013). 7 B. W. C. C. 

841. Difitd. i^ice v. Tredegar Iron & Coal Co. (1014),. 

Ill L. T. C88. Apld. Sanderson v. Wright (1914). 110 

L. T. 617. CoDBd. Pritchard v. Torklni^n (1015), 111 

L. T. 917. Reid. Plumb v, Cebdeii Flour Mills Co., [1014] 

A. C. G2 ; Woodiloo Coal & Coke Co. v. Robertson (1910), 

12 B. W. C. C. 403. 

2630. Servant riding instead of leading horse.] — 

A groom was thrown from a horse which he was 
exercising, & wliich, there was some evidence, 
he had been told to lead, but not to ride. The 
horse threw him, & he lost the sight of one eye & 
suffered other in j uries. The county ct . judge found 
that the accident arose out of & in the course of 
the employment : — Held : there was evidence to 
support the linding. — ^Wright v. Scott (1012), 6 
B. W.C. C. 431,0. A. 

2540. Employee crossing railway line- Though 
prohibited by railway company.] — Deceased was 
employed as a traveller by resps., who were dealers 
in scrap iron. It was his duty to go to various 
railway stations in different parts of the country 
to examine the sera]) iron which was to be con- 
signed to liis employers, & to give directions as to 
what was to be done with the goods. In the 
course of his work he went, as he had gone on many 
previous occasions, to the goods yard at a certain 
station belonging to a railway co. At that station 
there were several lines, & the yard was so con- 
structed as to admit of a man crossing from one 
side to the other, but he could go round by tire 
end of the stop blocks & so avoid danger. It was 
contrary to the rules & rogulations of the railway 
CO. to cross the yard whUc shunting operations were 
going on. On the day of the accident complained 
of, the goods for resps. wero on the other side of the 
yard, A; deceased went round by the end of the 
stop blocks. On coming back from where he had 
seen the goods, lie attempted to cross one of the 
railway lines A in doing so he was caught between 
the buffers of two waggons & killed ; — Held : even 
although deceased might have been guilty of 
** serious & wilful misconduct ” within the meaning 
of Workmen’s Compensation Act, 1906 (c. 68), 
s. 1 (2) (c), yet that circumstance was immaterial 
inasmuch as the accident which occurred to him 
resulted in his death ; & dependants of deceased 
were no less entitled to compensation than if he 
had been one of the servants of the railway co. 
who had in the course of his duty crossed the line 
while shunting operations were in progress & met 
with his death, the accident having been caused 
by a risk incident to the employment.-— Sander- 
son V. Wright (Henry), Ltd. (1014), 110 L. T. 
617 ; 30 T. L. li. 279 ; 7 B. W. C. 0. 141, 0. A. 

2541. Sitting at work instead of standing.] — 
(1) If an accident occurs through a workman 
doing his work in a wrong way it may be an 
accident arising out of his employment within 
the meaning of Workmen’s Compensation Act, 
1906 (c. 58). Besp. was employed by applts. to 
attend to a rolling machine. It was his duty to 
stand at the machine, but he chose, in disobedience 


to the rules, to sit on the guai'd, A; in consequence 
his foot was caught in the rollers So seriously 
injured. The accident would not have happened 
if ho had remained standing : — Held : the accident 
arose out of his employment, & he was entitled 
to compensation. 

(2) Construction of the Acts {see No. 2041, 
an<«).— Blair & Co., Ltd. v. Cuilton (1916), 
84 L. J. K. B. 1147 ; 113 L. T. 514 ; 31 T. L. R. 
437; 69 Sol. Jo. 474 ; 8 B. W. C. C. 324, H. L. ; 
affg. S. C. sub nom, Chilton v. Blair & Co., Ltd. 
(1914), 111 L. T. 782, C. A. 

Annntatwns : — As to (1) FoUd. Partridge v. Whiteley (1915)* 
8 B. W. C. C. 53. Di^. Baker v. Bradford (1916). 85 
L. J. K. B. 1031 : Herbert v. Fox. fl9]6] 1 A. O. 405. 
Conad. Clarke v. Anderson & Audersons (1919). 12 
B. W. 0. O. 74. Redd. Williams v. Llandudno Coaching 
& Carriage Co., [19151 2 K. B. 101 ; Scott v. Pearson. 
[1916] 2 K. B. 61 ; Wordlo v, Enthoven (1916). 86 
L. J. K. B. 309 ; L. & Y. Ry. v. Hlghley. [1917] A. O. 
352 ; Maydow r. Chattorley- Whitfield Collieries. [1917] 
2 K. B. 742 ; Bourton e. Beauchamp. [1920] A. C. 
1001 : Leivors t. Barber, Walker (1924), 93 L. J. K, B. 
933 ; Upton v. G. C. Ry., [1924] A. C. 302. 

2542. Firing charge without orders.] — One of 

the duties of a miner employed as a “ pikeman ” 
was to bore & charge lioles for blasting, &, after 
waiting for the fireman’s word, to light the fuses 
he had laid, Sc lire the holes. He bored Sc charged 
two holes, & then, without waiting for further 
instructions from the fireman, who was temporarily 
absent, firod both holes, Sc was killed by the 
explosion of the second : — Held : the prohibition 
ho had disobeyed w^as not one limiting the sphere 
of employment but related to an act witliin that 
s])here, Sc the accident therefore arose out of his 
emi)loyment. — Corbett v. IhTT (H. S.) Sc Co. 
(1916), 8 B. W. C. C. 466, C. A. 

2548. Crossing table In front of circular saw.] — 
Resps. were timber merchants. For cutting up 
the timber they had a circular saw, against which 
the wood to be sawn was pressed by a moving table, 
to which it was fastened down, worked by 
machinery. A lad helped fhe foreman sawyer 
to work the machine. The foreman said he would 
have Ills tea. Sc left the saw running, telling the lad 
to “ clear up ” while he w’as away. Home pieces 
of wood had to be cleared away on tlic opposite 
side of the table, Sc instead of going round he crossed 
the table. For some reasons unknown, the lever 
which held the table stationary became released. Sc 
the lad was pushed up against the saw & both feet 
were so injured that they had to bo amputated. 
The county ct. judge rejected the employers* 
contention that, in crossing the table while the 
saw was running, the lad incurred a risk wholly 
outside his employment. Sc found that the accident 
arose out of employment Sc awarded him compensa- 
tion ; — Held : there was evidence to support the 
finding. Sc no misdirection. — Clarke v. Anderson 
& Andersons (1919), 12 B. W. C. C, 74, C. A. 

2544. Girl tending machine with hair down.] — 
Appet., a girl of sixteen years old, was employed 
by resps. to take full bobbins off the frames Sc 
replace them with empty ones. When the bobbins 
were not full, she was told to go to a place called 
the “ broad edley,” to wait imtil she was required. 
While waiting there she sat on a skip with her back 
leaning gainst the frame of the machine, Sc her 
hair, which was down her back, was caught in the 
moving machinery Sc she was inured < There were 
typewritten notices in the mill prohibiting girls 
from wearing their hair down their bacl^. Sc the 
employers alleged that the girls had been warned 
against the practice. The county ct. judge, how- 
ever, on a claim for compensation being made, 
found that this girl had not received c^equate 
warning Sc had not seen the notices. Sc that in fact 
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it had been her custom to wear her hair in this way 
when working. He further found that although 
the girl was doing something in a wrong way she 
was not doing anything outside the scope of her 
employment, & ho therefore made an award in 
her favour : — Held : there was evidence to 
support the findings & no misdirection. — 
Matthews v. McClure & Sons, Ltd. (1920), 90 
L. J. K. B. 510 ; 124 L. T. 10 ; avb nom. McClure 
& Sons, Ltd. v. Matthews, 13 B. W. C. C. 221, 
C. A. 


{d) Amhiguous Instructions, 

2545. Workman entitled to compensation.] — 

A painter was engaged with his mate in painting 
a furnace from a scaffold on a gantry about 100 ft. 
above the ground. Owing to the proximity to 
tlie gantry of explosion doors, from which poisonous 
fumes escaped, when the furnace was in full 
blast, notices were placed in consi)icuous places 
prohibiting workmen from working on the furnace 
without permission. The painter had for three 
days been prohibited from continuing his painting 
on tlic furnace. On the fourth day he delayed 
going up for about three hours, & ascended the 
furmice with his mate about 10 a.m. He subse- 
quently fell to the ground & was killed. In arbn. 
proc.eedings commenced by the widow, the county 
ft. judge, at a late stage, admitted evidence by the 
mate that deceased man had told him that he iiad, 
on the previous evening, asked the furnace manager 
to allow him to continue his work on the follow- 
ing day, & that the mamiger had said that he would 
make arrangements for deceased workman to go 
up on the following morning. The county ct. 
judge found that the man went up in the bond fide 
belief that he had permission ; & that in view of 
the ambiguity of the instructions, the employers 
could not be heard to say, when the workman 
adopted one of the courses, that those were not 
the instructions given, lie therefore made an 
award in favour of the dependant : — Held : the 
evidence was admissible as evidence of a declara- 
tion or statement in the course of his duty ; the 
facts justiiied the county ct. judge in making 
the award ; & the appeal must be dismissed. — 
Finn v, Hhelton Iron, Steel & Coal Co., Ltd. 
(1924), 131 L. T. 213 ; 17 B. W. 0. C. 69, 0. A. 

F, Seaman Leaving or Rdurning to Ship, 

2546. Fall from ladder between quay & ship.] — 
Applt.’s husband was employed by resps. to watch 
trawlers as they lay in Granton Harbour. He 
Avas on duty for twenty-five hours, during which 
time ho had to pi*ovide his own food ; & in con- 
nection with his duties it was occasionally neces- 
sary for him to be on the quay. In the course 
of his watch he left the trawlers & wont to an hotel 
which was a short distance away from the harbour, 
where he got half a glass of whiskey & a glass of 
beer. He was absent a very short time, & on his 
return to the quay, while descending a fixed 
ladder attached to the quay to go on board one 
of the trawlers, he fell into the water & was 
drowned : — Held: the accident arose “ out of & 
in the course of ** the employment of deceased 
within the meaning of Workmen’s Compensation 
Act, 1900 (c. 58), for when the accident occurred 
he had returned to the quay wliich was the scene 
or sphere of his duty. 


Qu, : must a party claiming compensation 
under Workmen’s Compensation Act, 1906 (c. 68), 
prove affirmatively not only that the accident 
causing the injury happened during the work- 
men’s employment, but also arose out of & in the 
course of his employment ; & if the facts proved 
are equally consistent with the existence or non- 
existence of these essential conditions, must 
appet. fail. — IjOW (or Jackson) v. General 
Steam Fishing Co., Ltd., [1909] A C. 523 ; 78 
L. J. P. C. 148 ; 101 L. T. 401 ; 25 T. L. R. 787 ; 
53 Sol. Jo. 763 ; 2 B. W. C. C. 50, H. L. 

Annoiationa : — ^Distd. Hewitt v. Ship Duchess, [1910] 1 
K. B. 772. Ex^d. Moore v, Manohestor Liners, [1910] 
A. C. 408. CoDBd* Webber v, Wansborough Paper Co.. 
11013] 3 K. B. 015. Bold. Sneddon v. Qrtiunfleld Coal Sc 
Brick Co. (1910), 3 B. W. C. C. 657 ; Kitohonham v, 
S.S. Johannesburg, Leach v. Oakley Street, [1911] 1 K. B. 
523 ; Warren v. Hedley's Colliery Co. (1913). 6 B. W. C. C. 
136; Trim Joint District School, Board of Management 
V, Kelly. [1914] A. C. 0G7 ; Bnilne v. Port of London 
Authority (1920), 13 B. W. C. C. 312. 


2547. .] — (1) M. was a fireman employed 

on board a steamship. While that steamship 
was lying off Brooklyn, M. went ashore with leave 
for his own purposes to buy certain articles that 
he wanted. He arrived back at the quayside 
after midnight, & in climbing up the ladder which 
connected the ship with the quay he fell into the 
water & wjis drowned : — Held : the accident arose 
out of & in the course of M.’s employment, Sd 
therefore, his widow was entitled to claim 
compensation. 

(2) An accident befalls a man “in the course 
of ” his employment, if it occurs while lie is doing 
what a man so employed may reasonably do 
within a time during which he is employed, & at 
a place where ho may reasonably be during that 
time (Lord Loreburn, C.). — Moore v, Man- 
chester Liners, Ltd., 11910] A. C. 498 ; 79 
L. J. K. B. 1175 ; 103 L. T. 226 ; 26 T. L. R. 


618 ; 54 Sol. Jo. 703 ; 3 B. W. C. 0. 527, H. L. ; 
revsg., [1909] 1 K. B. 417, C. A. 

Annotations : — As to (1) Consd. Low (or Jackson) v Qonoral 
Steam Fishing Co., [1909] A. C. 523 ; Watson v. Sherwood 
(1909), 2 B. W. C. C. 462. Distd. Hewitt v. Ship DuchoHS, 
[1910] 1 K. B 772. Ezpld. Kitcheuham tr. H.S. Johannes- 
burg, Loach V. Oakley Street, [1911] 1 K. B. 523. Gonsd. 
Bpciicop V. Liberty (OwnerH) (1917), 86 L. J. K. B. 1381 ; 
Davidnon v. M'Hobb or Oftlcer, [I9i8] A. C. 304 ; Howit- 
son V. St. Helens Colliery Co. (1923), 16 B. W. C. O. 230. 
Ezpld. Ht. Holons Colliery Co. v. Uewltson, [1924] A. C. 
59. Refd. Bonder v. S.S. Zont, [19U9] 2 K. B. 41; 
Gilbert 17. Nizam (Owners) (1910), 3 B. W. C. C. 455 ; 
Halvorson v. Salveson (1911), 6 B. W. C. C. 519 ; Kil^hen- 
ham V. S.S. Johannesburg, Loach v. Oakley Street, [19111 
A. C. 417 ; Newson v. Burstall & Farrow (1915), 112 
L, T. 792 ; Webber v, Wansborough Paper Co., 119151 
A. C. 61. As to (2) Consd. Low (or Jackson) v. General 
Stoam Fisliing Co., 119091 A. C. 623 ; Kltxshenham o. 
S.S. Johannesburg, Loach v, Oakley Street, [1911] A. C. 
417. Ezpld. M’Lauohlan v. Anderson (1911 ), 4 B. W. C. C. 
376. Consd. Parker r. Ship Black Hock, [1914] 2 K. B. 
39 ; Davidson v. M’Kobb or Officer, [1918 J A. C. 304. 
Bofd. Smith t7. Fife Coal Co. (1913), 6 B. W. O. C. 435 ; 
White V. Avory (191.5). 9 B. W. C. C. 663. Kspio v, 
British Basket Co. (1920), J3 B. W. C. C. 492 ; St. Holons 
CdiJiery Co. v. Hewitson, [1924] A. C, 59. 

2548. Fall from gangway leading to ship.] — 

A sailor, having been absent on leave, was re- 
turning to his ship, when he fell into the water. 
Thcjrc was no evidence whether he had ever 


reached the gangway which led fi*om the whai*f 
to the ship & was well lighted : — Held : the acci- 
dent arose in the course of, but not out of the em- 
ployment, & no compensation was payable. — 
Kitciienham V. Johannesburg (Owners), [1911] 
A. 0. 417 ; 80 L. J. K. B. 1102 ; 105 L. T. 118 ; 
27 T. 1.. R. 504 ; 55 Sol. Jo. 699 ; 4 B. W. C. 0. 


part XIV. SECT. 5, SUB-SECT. 2.~ 

.. FoM from oongway leading 

workman, an enginoc 
^as returning to his ship to attend 


the boilers on a dark night. He 
mistook the gangway to the tier of 
boats noxt to his proper tier for his 
own gangway. Sc fell therefrom Sc was 
drowned : — ntld : the accident arose 


out of Sc in tho course of the employ- 
ment. — Wilson v. Lylb (1925), 18 
B. W. C. C. 731.-H8COT. 

q. Fall when jumping from pier 
to ship — Return to duf]/. ]~kkaron ». 
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311, H. L. ; affg. S. C. sub nom, Kitchenham v. 
Johannesburg (Owners), Leach v. Oakley 
Street & Co., [1911] 1 K. B. 623, 0. A. 

Annalaiiona : — ^Apld> Bigflrart e. S.S. Minnesota (1011). 6 
B. W. C. O. 68. Conid. Booth v. Leeds Sc Llyoipool 
Canal Co. (1914), 7 B. W. C. C. 434 ; Craig e. B.S. Calabria 
(1910, 7 B. W. 0. C. 932 ; M'Oae v. Renfrew (1914). 7 
B. W. 0. C. 898 ; Parker v. Ship Black R<^ [1914] 2 
K. B. 39; White v. Avery (1916), 9 B. W?C. O. 663. 
Apld. Spencer e. Liberty (Owners) (1917). 86 L. J. K. B 
1381. Consd. Davidson v. M*Robb or Officer. [1918] 

A. C. 304. ]Md. Amys v. Barton (1911). 105 L. T. G19 ; 
(Iroene r. Shaw (1911), 5 B. W. C. C. 673 ; Halvorsen p. 
Salvesen (1911). 6 B. W. C. C. 519; M*Laren p. Calc. 
Ry. (1911), 6 B. W. C. 0. 492 ; Refuge Aasoe. p. Millar 
(1911), 6 B. W. C. O. 522; Martin p. Lovibond (1914), 7 

B. W. C. C. 243 ; Webber p. Wansboroiigh Paper Co., 
[1915] A. C. 61 : Wllliarns p. Llandudno Coaching & 
Carriage Co. (1915). 112 L. T. 848 ; M'Lean p Maebrayne 
(191 6), 9 B. W. C. C. 687 : Blako p. Ramsay (1917), 10 

B. W. O. O. 600 ; St. Helens Colliery Co. p. Eewitson. 
[1924] A. C. 59; Wilson p. Lyle (1925), 18 B. W.C.C. 731. 

2549. Fall passing from ladder to rail of ship.] — 

A seaman had returned to his ship. lie had 
passed over a gangway from the wliarf , & had one 
foot on the rail of the ship & the other on a ladder 
leading from the rail to the deck, when he over- 
balanced & fell over tlie side of the ship & was 
drowned ; — Held : the accident arose out of & 
in the course of the workman’s employment. — 
Canavan V. TJnivkrsal (Owners) (1910), 3 B. W. 
C. 0. 355, C. A. 

2550. Fall from pier — While waiting for boat.] — 

The master of a ship, which was lying in Bangor 
Koads owing to stress of weather during a trading 
voyage from Liverpool to Penmaenmawr & back, 
went on shore in the evening &, after staying at 
an hoiel for an hour, returned to the pier & hailed 
his ship to send a boat. Before the boat reached 
him he fell oil the pier & was drowned. It was not 
roved that he went ashore on the ship’s business, 
ut it was proved that he had a right to be on 
shore. His dependants claimed compensation 
under Workmen’s Compensation Act, 1906 (c. 68) ; 
— Held : the accidtmt did not arise out of 
deceased’s employment. — FiiETCiiER v. Duchess 
(Owners), [1911] A. 0. 071 ; 81 L. J. K, B. 33 : 
27 T. II. 508 ; 55 Hoi. Jo. 598 ; 4 B. W. 0. C. 
317 ; sub nom. Hewitt v. Duchess (Owners), 
105 L. T. 121, H. L. 

Annotatwna : — ^Reld. Halvorsen p. Salvesen (1911), 5 B. W. 

C. C. 519 ; Kilclienharri p. S.S. Johannesburg. Loach p. 
Oakley Street. 11911] 1 K. B. 523. 

2561. Bringing boat to return to ship.] — 

The mate of a bai*go went ashore, though under 
no obligation to do so, with the captain, who had 
to purchase provisions. He moored the boat 
they had used to the end of a floating pier. On 
returning in the evening the captain told the mate 
to go on the pier, get the boat, & bring it round to 
him at a landing stage. The night was dark, & 
no lights were permitted on or near the pier. 
Ho went on to the pier, but there was some doubt 
on the evidence whether he actually reached the 
boat or not. A splash was lieard & he fell into the 
water & was disowned. The county ct. judge 
drew the inference that deceased had reached the 
boat & was therefore within the ambit of his em- 
ployment, & the accidfuit arose out of & in course 
of that employment : — Held : there was evidence 
to support the inference.— Harman v. Crow & 
Co. (1915), 9 B. W. C. C, 88, C. A. 


2552. Fall from steps of Jetty— Not property of 
employers.] — A ship’s carpenter went on shore 
by leave & on his return, going up steps, which 
wore part of a jetty which was not the property 
or under the control of the shipowners, the hand 
rail broke & he fell into a small boat in the water 
underneath the jetty. On a claim for compensa- 
tion the county ct. judge made an award in favour 
of the employers on the ground that the accident 
did not arise in the course of the employment ; 
that the jetty was not the property of nor under 
the control of the employers ; & that the work- 
man, though returning to his ship, had not reached 
it & was in effect still on land : — Held : it was not 
possible to say there was no evidence on which 
the county ct. judge could come to the conclusion 
he did come to, & the award must stand. — Lash- 
BROOK V. Times Shipping Co. (1923), 129 L. T. 
403 ; 16 Asp. M. L. C. 209 ; sub nom. Lashbrook 
V. Times Shipping Co., Ltd., Alcock v. Times 
Shipping Co., I/td., 16 B. W. C. C. 63, C. A. 

O. Acts done under Orders from Superior. 

2553. General rule.] — The master of a steam 
trawler proceeding upon a fishing voyage was 
warned by the Admlty., of an enemy’s mine field, 
& directed to steer a roundabout course which 
would avoid it. In spite of these instructions 
he steered an easterly course directly through the 
mine field towards his fishing ground. While the 
vessel was in the mine field he saw some mines, 
which he buoyed, & then steered southward to 
warn some war ships, which he saw in that direc- 
tion, of the mines. WWle on this course the vessel 
stmek another mine, & was blown up. The chief 
engineer was severely injured by the explosion, 
& claimed compensation. He was unaware of 
the Admlty. instructions ; — Held : the injury 
was caused by “ accident,” &, as it happened 
while the engineer was carrying out the lawful 
orders of the master, it arose out of & in the course 
of the employment within Workmen’s Compensa- 
tion Act, 1906 (c. 58), s. 1 (1). 

If a person is put over a subordinate employee, 
that employee is not at liberty in matters within 
the scope of the employment of the subordinate 
to disobey orders given to him by the superior 
& we cannot encourage any argument that if in 
those circumstances an accident arises the employer 
is not liable (Cozens-Hardy, M.R.). — Hisdatjs 
V. Kilmarnock (Owners), [1915] 1 K. B. 503; 
84 L. J. K. B. 298 ; 112 L. T. 439 ; 31 T. L. B. 
134 ; 59 Sol. Jo. 145 ; 8 B. W. C. C. 7, C. A. 

2554. Sphere of employment enlarged — Instruc- 
tion by engineer to put machine In order.] — A 
machine for cutting tin lids, at which the workgirl 
was employed, jambed by reason of a piece of 
tin sticlung in the machinery. She reported it, 
as was her duty, to the engineer in charge, who 
wrongly told her to see to it herself as he could 
not come then. While she was trymg to remove 
the piece of tin she was seriously injured as tile 
result of a fellow workgirl, who knew what was 
being done, interfering with & starting the machine 
by putting her foot on the treadle for some un- 
known reason ; — Held : the scope of the employ- 
ment had been enlarged by the direction oi the 
engineer, & the accident arose out of & in the 
course of that employment. — G eary v. Ginzlbb & 


Kbaron (1911), 45 l. L. T. 06 ; 4 
B. W. 0. 0. 435.— IR. 

r. Fall from quay — Reluming 
mth oum provUioneSmployment on 
Ship in pori wUh liberty to go ashore.}-- 
Ohaio V. Calabria (Owners) (1914), 7 


B. W. C. O. 932.— SOOT. 

t. FaU when jumping from ship 
to mtay— Leaving ship in breach of 
regulations.] — Durib v. Anchor- 
Donaldson Link, [1926] B. C. 228.— 
SCOT. 


PART XIV. SECT. 6. SUB-SECT. 2.— G. 

a. Sphere of employment enUarged 
— Roadman instructed to cut bracken for 
bedding. ]— Collins v. Opotiki County , 
[1923] N. Z. L. R. 747.— W.Z. 
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Co., Ltd. (1913), 108 L. T, 286; 0 B. W. O. 0. 
72, C. A, 

Annataiifm: — ^Re!d. lliHclnle r. 8.S. Kilmarnock (lUld), 8 

B. W. C. C. 7. 

2565. Instruction to “ go & find a Job.’*] — 

J'lio workman, a boy of fourteen, was employed 
as a truck boy on a machine for cutting & making 
lAiyis of packing coses, liis duty being to push trucl^ 
of wood from the machine to tlie stack yard, lie 
liad nothing to do with the macliine itself. Whilst 
waiting for a truck to be Ailed for him to move, 
f)iie of his employers, seeing him apparently idle, 
told him to “go & And a job.” lie accordingly 
got a short stick & endeavoured to clear out tiie 
blower of the machine, which had become choked 
with cliips, & in so doing slipped, & putting out 
liis hand to save himself brought it in contact 
witli the rotary saw of the machine & was seriously 
injured. On an application by him for com- 
I)ensation the county ct. judge held tliat the acci- 
dent did not arise out of &> in the course of the 
employment : — Held : the direction by the em- 
ployer to “go & And a job ” must be taken to 
liave meant that appet. was to do something which, 
aliiiough it was not within the scope of th«i employ- 
ment was boys’ work & was not improper for him 
to do ; what appet. did was within that direction ; 
Ac accordingly the accident arose out of & in the 
course of the employment. — Lank v, JiUSTY (W.) 
Ac 8 on, [1915] 3 K. 13. 230 ; 81 L. J. K. B. 1342 ; 
113 L. T. 015 ; 8 B. W. C. C. 518, C. A. 

2556. Instruction to use lift after forbidden 

hours.] — A lad worked on the top story in a build- 
ing in which there was a lift. There was an old 
notice posted up to the effect that coal should 
only be l^aken up in the lift before 9 a.m. In 
the afternoon the lad was told to get some coal, 
lie wont downstairs & found a boy who helped 
him to AA a bath with coal Ac put it in the lift ; At 
then he asked the man in charge of the lift to send 
it up Ac got into the lift himself. On the way up 
his foot was injured in some way by the lift. The 
(•(junty ct. judge held that the injury was due to 
an accident arising out of the lad’s employment : 
— Held: there was no misdii*ection Ac the award 
Wiis right. — MAitSHALL v. Kodgkks (Joskph) Ac 
Sons, l/ru. (1017), 10 B. W. C. C. 588, C. A. 

2557. Instruction by foreman to assist 

fellow employee.] — A steel dresser worked near a 
handsaw at which a young woman was employed. 
On Juno 12, 1918, ho helped her, at her request, 
to remove a blunt saw & put in a sharp one, Ac 
tlien to set her job, the steel casting to be worked 
being too heavy for her. Wliile helping her 
furth<ir he overbalanced Ac was thrown against the 
saw, losing the Ai-st three Angers Ac part of the little 
linger of his right hand. His Ac the girl’s evidence 
was that the assistant foreman had told him to 
help the girl in any dilAculty, but the assistant 
foreman said he had told the girl to get the work- 
man’s help only in cleaning sand off the castings, 
Ac tliat if she was in difficulties in connection with 
ln‘r work at the saw she was to get a sawyer’s 
help ; — Held : the workman had been obeying 
the ii^tructions of the assistant foreman in helping 
the girl, Afc therefore the accident arose out of & 
in the course of the employment, so that the work- 
man was entitled to compensation. — Caks v. 
VICKEI18, Ltd. (1919), 88 L. J. K. B. 408; 120 
L. T.4(J5; 12 B. W. C. C. 27, C. A. 


H. Acta in accordance with Usage or Practice. 

2558. Mines — ^Uslng sump shaft Instead of 
ladder.] — The proper At safer way to proceed from 
a lower to a higher level of a mine was by a ladder, 
though the miners habitually used a sump shaft 
provided for raising metals. At the time of the 
accident a minor was leaving by way of the sump 
shaft : — Held : there was evidence that the acci- 
dent aiDse out of Ac in the course of his employ- 
ment, Ac was not duo to serious Ac wilful miscon- 
duct. — Douglas v. United Mineral Mining Co., 
Ltd. (1900), 2 W. C. 0. 15, C. A. 

Annotation : — ^Refd. Harding r. Brynddu Colliery Co. (1911), 

80 L. J. K. B. 1052. 

2559. Miners leaving by usual route.] — 

(1) Where in a case under the Workmen’s Compen- 
sation Act, 1906 (c. 58), the facts are either found 
or admitted, the only question to be decided is 
the inference to be drawn from those facts, which 
is a question of law, Ac it is open to the Ct. of Appeal 
in such a case to review tlie conclusion at which 
the county ct. judge has arri ved, Ac to say whether 
it is or is not wrong in point of law, Ac whether or 
not he has misdirected liimself . 

(2) The employment of a workman is not 
limited U) the moment when he reaches the place 
where ho is to begin his work, A^ to the moment 
when he ceases tliat work. It includes a reason- 
able interval of time Ac space. 

(3) A collier left his work, after coming up 
from the pit, by a route which crossed on the 
level some Anes of raff belonging to Ac under tfie 
control of his. employers. At the time the work- 
man tried to cross there were some trucks stand- 


ing on the line, Ac he tried to get under them ; as 
he was doing so the trucks moved, At he wiis 
seriously injured. The coimty ct. judge found 
on the facts that there were three ways by which 
the workman might have gone home, but the way 
he went by was the shortest, was always used by 
all the workmen who lived in the same direction 
as appet., Ac was so used with the knowledge Ac 
consent of the employers : — Held : the accident 
ai*ose out of Ac in the course of appet.’s employ- 
ment within Workmen’s (Compensation Act, 1996 
(c. 58), s. 1. — Gane V. Norton Hill Colliery 
Co., [1909] 2 K. B. 539 ; 78 h. J. K. B. 921 ; 100 
Ji. T. 979 ; 25 T. L. B. 040 ; 2 B. W. C. C. 42, 
C. A. 


Annoialions : — A h to (1) Rsfd. Scott v. Pearson. [1916] 2 

K. B. 61. Ah to (2) Refd. Hoskins v. Lancaster (lUlU), 
26 T. L. K. 612. Ah to (») Distd. Gilbert v. Nizam (Owners), 
11910] 2 K. B. 555 : l^po t;. HlH’s Plymouth Co, (1910). 
102 L. T. 632. FoUd. Nicol v. Young's Paraffin Llgnt & 
Mineral Oil Co. (1916), 8 B. W. C. O. 395 ; Fox e. Rees & 
Kirby (1916), 86 L. J. K. B. 43. Apld. Longhuret «. 
Stewart (1912), Ltd., [1916] 2 K. B. 803. Distd. L. & Y. 
Ry. V. Highley, [1917] A. O. 362. Consd. St. Helens 
Ck>iliery Co. v, Hewitsou, [1924] A. C. 59. Reid. Brico 
V, Lloyd, [1909] 2 K. B. 804 ; I'liOllps v. Williams (1911), 
4 B. w. C. C. 143 ; Cook r. Ship Montreal (1913), 108 

L. T. 164 ; Webber v. Wansborough Paper Co., [1913J 
3 K. B. 615; Usher's Wiltshire Brewery e. Bruoe, (1914), 
6 Tax Cas. 399 ; Baker v. Bradford (19i5), 85 L. J. K. B. 
1031 ; Williams r. Llandudno Coaching ft Carriage Co. 
(1915), 112 L. T. 848 ; Palmer v, Harrod's (1916), 9 
B. W. C. C. 291 ; Senior p. Brodsworth Main ColUery Co. 
(1917). 117 L. T. 496; Whlttall v. Staveley Iron ft Coal 
Co. (1917). 88 L. J. K. B. 985 : Davidson v. M*Robb or 
Officer, [1918] A. C. 304 ; Qibbins v, British Dyes (1018), 
11 B. W. C. C. 180 ; Stevens v. L. ft S. W. Ry. (1018), 
87 L. J. K. B. 756 ; Homer v. Wandsworth, Wimbledon 
ft Epsom Gas ()u. (i819), 88 L. J. K. B. 356 ; Armstrong, 
Whitworth v. R^ford, [1020] A. C. 757 ; Bratton v. 
Jonas ft Colvor (1920), 13 B. W. C. C. 305 ; Brown v. 
Baton Ckilliery Co. (1021), 14 B. W. C. C. 265 ; Howells 


0 . fyorkmen divnbinu between cars 
ohen leaving work.] — Maokkkzib 
7. Grand Trunk Pacific Ry. Co., 
1026] ID. L. R. 1 ; [1926] S. C. R. 
L78: affg., [1925] 3 1). h. R. 621; 
1025] 2 W. W. R. 393 ; 19 Sask. L. R. 
[48: ajQTp., [19241 3 D. L. K. 47; 


[1924] 2 W. W. R. 660.~CAN. 

d. Workmen exchanging work.] — 
A workman was employed as a 
** barrow-man *' by the consignee of a 
cargo, in the unloading of a ship. 
Other men working at the unloading 
were employed by a ship-broker, 
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Master and Servant. 


Sect, 6 . — Right to 
cfe J.] 


compensation: Sub-sect. 2, H. 


T. Povroll Duflryn Steam Coal Co., [1926] 1 K. B. 472. 

Wllmerson v. Lynn & Hamburer S.S. Co. 
(1013), 100 L. T. 63. 

2560. Miners riding on trucks.] — A 

collier met his death by accident while riding on a 
tub between the pit bottom & his place of work. 
By the special rules of the colliery, riding on tubs 
was forbidden except where permitted by the 
manager or “ under-looker,” but there was no 
evidence that deceased knew of the prohibition, 
Such permission had been given as to certain 
parts of the mine, through the fireman on duty 
there, but not as to the part where the accident 
happened. There was evidence that it was the 
re^lar practice of men returning from the night 
shift in this part of the mine to ride on tubs when 
they could. By a special rule it was part of the 
fireman’s duty to see that tlie rules were obeyed ; 
but he, finding the practice existing when he was 
put on duty in that part of the mine, & believing 
that it had been authorised before he came, never 
interfered witli it : — I/eld : the accident arose out 
of the employment. — Richardson v. Denton 
Colliery Co., Ltd. (1913), 109 L. T. 370 ; 6 
B. W. C. C. 029, C. A. 

Williams v. Cleeven Western Valleys 
Authraolto aillloilos (1924), 131 L. T. 231. Reid. Maydew 
V. Ghattoploy-Wliltfleld CJolliorloa (1917), 117 L. T. 400. 

2561. Ship’s steward using cargo skid instead of 
gang^way.] — A ship’s steward, being at liberty to 
do so, went on shore when the ship was unloading 
cargo, & returned about 10 p.m. the same evening, 
being more or less under the influence of liquor. 
Instead of using tlie gangway, as he ought to have 
done, he came on board by the cargo skid, in step- 
ping from which ho slipped & feU into the hold, 

6 was fatally injured. According to the rules, 
the crew^ were forbidden to come on board by the 
cargo s^d, but they often did so, especially when 
they wished to escape observation ; — Held : the 
accident arose out of & in the course of the 
steward’s employment, notwithstanding that lie 
was committing a breach of discipline in using 
the cargo skid instead of the gangway. — Robert- 
son V. Allan Brothers & Co. (IjIVErpool & 
London), Ltd. (1908), 77 L. J. K. B. 1072 ; 98 
L. T. 821 ; 1 B. W. C. C. 172. 

: ^Apld. Low (or Jackson) v. General Steam 
; HeMtt v. Ship Duchess, 
V- Manchester Liners, [1910] 
A. u 498. Dind. Barnes v. Nunnery Colllerj- Co., [1912J 
PoPPW Sayor (1914), 83 L. J. K. B. 
1756 ; Davidson v. M‘llobb or Officer, [1918] A. 0. 304. 

2562. Carter giving lift to fellow workman.] — 

A caiter driving towards his employer’s yard in 
the coui*se of his cmplojTnent, was asked by a 
fellow \^rkinan going in the same direction for 
ji* P® consented, & stood up to fix a seat 
at the back of the cart. The horse suddenly 
^ overbalanced, fell out, & was 
killed. Tliere was evidence that the employers 
knw of &. permitted the practice of giving lifts : 

; the accident arose out of & in the course 

7 B ”• Holloway (1014), 

AiuieMitm Outl. Briaclcnian v. HarrlR (1916), 0 B. W. 

“Sins goods hoist Instead ol 
stairs.j A bneJdayer employed in the erection of 
a large mill was being carried up to his work, with 
two others, m a hoist, which had been in^alled for 
the purpose of lifting m aterials, when the chain 

being Bome •• tipporB.*’ ~ 

The ** barrow-man •* changed plaoeB 
ft time \dth a "tlppl^” & ^ 
with an accident while at this work. 


broke & precipitated them to the ground. It 
appeared from the evidence that the employer 
told the men to use the staircase & not to go up 
in the lioist, but the prohibition was generally 
disregarded, even by the foreman, whose duty it 
would be to enforce it, & the hoist was constantly 
used by many of the men : — Held : the accident 
arose out of tlie employment. — ^McGuire v, 
Gabbott (1915), 8 B. W. 0. C. 655, C. A. 

2564. Casual labourer assisting to move machine.] 
— ^A farmer employed a proprietor of threshing 
machines to supply a threshing machine, accom- 
panied by two men to drive & feed it, for the pur- 
pose of threshing his com. It was the practice 
in the district for several casual labourers to 
follow a threshing machine in the expectation of 
being taken on by the various farmers for the 
threshing. Appet. was one of six men who were 
thus taken on by the farmer. After the threshing 
was finished & these men had been paid, they 
helped the men with the threshing machine to 
move it off the farm on to the roadway. In doing 
so appet. was injured, & he brought these pro- 
ceedings, claiming compensation under Work- 
men’s Compensation Act, 1906 (c. 58), from the 
farmer. It appeat^ed from the evidence that the 
casual labourers always helped to get the thresli- 
ing machine on to & off the farm, & that it often 
could not be done without their help. The farmer 
stated that, when he engaged the threshing 
machine with two men, he understood he would 
have to supply the rest of the labour on the farm : 
— Held : it was part of appet. ’s employment by 
the farmer to help in getting the threshing machine 
on to & off the faim, & therefore the accident 
arose out of & in the course of his employment by 
the farmer, within Workmen’s Compensation Act, 
1906 (c. 58), s. 1 (1 ). — Newson v. Burstall 
(1915), 84 L. J. K. B. 535 ; 112 L. T. 792 ; 59 
Hoi. Jo. 204 ; 8 B. W. C. C. 21, C. A. 

2565. Working machine without guard.] — 
Appet. was employed to work a cartridge tapering 
machine, & while so engaged met with an injury 
to her hand. If there had been a guard on the 
machine the accident would not have happened. 
There was a conflict of evidence as to whether 
a guard was or was not provided by the employers, 
who asserted that a guard was provided, & that, 
in working the machine without the guard, appet. 
had exposed herself to a risk not incidental to her 
emplo>^ent, & that the employers were therefore 
not liable. The county ct. judge went to see the 
machine himself, & in liis subsequent award 
found, as a fact, that there was no guard, & that 
appet. had for a long period worked the machine 
in that condition. He therefore held that the 
accident arose out of the employment, & accord- 
ingly awarded lier compensation : — Held : there 
was evidence to support the finding & no mis- 
direction. — Crooks v. Greenwood & Batley, 
Ltd. (1918), 11 B. W. C. C. 128, C. A. 

2566. Employee using lift.] — A woman went an 
the course of her employment with four other 
employees to see a cashier on the floor above 
where she worked. As they were returning she 
& three other employees travelled down by a 
lift descending from the first to the giDund floor. 
It was the custom for employees to, use the lift» 
& there was no effective prohibition against their 
doing so. The lift ultimately stuck about a yard 
from the ground floor, & the gate which travelled 
up as the lift travelled down was then about a 


It woB a 1 
ship 

& _ _ 

Xorbidden by the employers : — "hm) 


the accident arose out of & in tbo conrse 
of the employment. — Hbnnbbekbt v. 
Dotle (1911). 46 I. L. T. 70; 5 

B. w. c. c. 586.— ra. 
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foot from the floor of the lift. The three employees 
scrambled out by this gap to return to work, & 
this woman was following when the lift started 
to ascend, & she sustained injuries from whicli she 
died ; — Held : the accident was not duo to an 
added peril outside the sphere of the woman’s 
employment, but that, as it was her duty to return 
to work, she was at most trying to do something 
in the course of her employment in a- wrong way. 
Her dependant was, therefore, entitled to com- 
pensation under Workmen’s Compensation Act, 
1006 (c. .S8). — Gibbixs v, British Dyes, Ltd. 
(1918), 88 L. J. K. B. 710 ; 11 B. W. 0. C. 180, 
C. A. 

2567. Carter delivering goods on to customer’s 
premises.] — ^A driver employed by a general carrier 
was delivering meat at the shop of a butcher. 
He carried a box of meat weighing about 70 lbs. 
into the shop. The butcher’s wife, who was the 
only person in the shop at the time, requested him 
to put it through to the back, & while attempting 
to do so with her assistance, the meat slipped out 
of the box & fell on his leg & broke it. Q'he 
county ct. judge found tliat it was customary for 
carters to deliver or assist in delivering parcels 
on consignees* premises, & resp. had not given 
appct. instructions not to carry parcels into shops ; 
but the judge was also of opinion that appct., 
in complying, of his good nature, with the request 
of the customer’s wife, in going into the back 
premises had gone outside the scope of his em- 
I>loyment, & ho therefore made his award in favour 
of resp. : — Held : there was no evidence to support 
the finding that the man was acting outside the 
scope of his employment in taking the meat into 
the back premises, & the accident therefore arose 
out of & in the course of appct. ’s employment. — 
Bttolass V. Gray (1920), 13 B. W. C. 0. 147, C. A. 

2568. Quarry labourer acting as rockman.] — 
The workman, a quarry labourer, was employed 
by resps. as a stonemason’s liolpor or attendant. 
The stonemason had to leave work at 5 p.m. 
owing to train anungements, but the worlanan 
worked on until 0 p.m. After the stonemason 
left, the workman went to w^ork at a rubbish heap 
or tip. While ho was so engaged, a fall occurred, 
A he was pinned between two heavy stones, re- 
ceiving injuries which resulted in his death. The 
(‘inployers contended that the work at which 
deceased was engaged when he was injured was 
outside tlie sphere of his employment. The work 
on which he was engaged was rockmen’s work. 
Kvidence was given before the county ct. judge, 
by a number of labourers at the quarry, that 
labourers were in the habit of working occasionally 
on the tip, & that the practice was known to, & 
not objected to, by the officials of the quarry. 
On this point there was a conflict of evidence, 
but the county ct. judge came to the conclusion 
that the practice of the labourers of working 
occasionally on the tip was common, known to 
the officials, & not rigorously or effectively for- 

but was tacitly sanctioned by the quariy 
officials, & that therefore the work on which the 
deceased was engaged at the time of the accident 
was within the scope of his employment. He 
therefore held that the accident arose out of & 
m the course of deceased’s employment: — Held: 
this was a question of fact. There was evidence 
fo support the finding of the county ct. judge, 
® no misdirection. — J ones v. Arbnig Granite 
( o., I/io, (1920), 13 B. W. C. C. 317, C. A. 

2669. W^Ung lor pay In dangerous place.] — 
A lad of sixteen was employed at a pit, & one 
Fnday morning, which was pay day, he overslept 
himself & did not come to work. He, however, 


went to the pit at about one o’clock to get his 
pa>;. Men coidd not draw their pay without 
their “ pay lines,” which had been distributed to 
them by the foreman during their work that morn- 
ing. It was necessary for the lad to obtain his 
pay lines from the foreman personally, as he liad 
not been at work. He therefore looked for & 
made inquiries for the foreman, but could not 
find liim. One of the men from whom he inquired 
said that the foreman would soon be coming to 
give him his pay lines, & so the lad decidc<l to wait 
near to meet the foreman when he came. I'he 
day was wet & cold he sat on a log near a fire 
made between some railway lines, a thing which 
it was quite usual to do & which he had done 
before. He was seriously injured by a runaway 
waggon coming down the line owing to the care- 
lessness of workmen further up the line. On a 
claim for compensation the sheriff-substitute 
awarded compensation, on the ground that the 
accident arose out of &> in the course of the lad’s 
emjdoyment : — Held : wlien the lad went to the 
pit to get his pay he was acting in the course of 
his employment. The accident also arose out of 
the employment. — Batrd (W.) & Co., Ltd. v. 
M‘Graw (1920), 89 I.. J. P. C. 188 ; 121 L. T. 38 ; 
64 Sol. .To. 650 ; 13 B. W. 0. C. 233, H. L. 

2570. Workmen climbing over running machine 
— ^Prohibition not genuine.] — Si>inners employed at 
a cotton mill, to save themselves going round the 
mules often climbed over the headstock when the 
machine was running. Accidents having occurred 
from this practice the mill owners posted notices 
throughout ’the mill to the effect that in the 
interest of the employees this practice was pro- 
hibited, & tliat if in future an ac;cident happened 
from this cause to a workman objection would be 
taken if a claim for compensation was made. 
Appct. disregarded this notice, & in crossing oyer 
the headstock while the machine was running 
sustained an injury for which lie sought compensa- 
tion. The county ct. judge found on the evidence 
that the notice was not a genuine prohibition, & 
that it was disregarded in the presence of the over- 
looker, who did not attempt to stop it, & he 
awarded compensation : — Held : there was evi- 
dence to support the finding & no misdirection. — 
Meixor V. Ashton Brothers A (’o., i/m. (1921 ), 
14 B. W. (k C. 128, C. A. 

2571. Riding on trucks — Prohibition not strictly 
enforced.] — Williams v. Clekvek Western 
Valleys Anthracite Collieries, liTD., No. 2512, 
ante, 

I, Accidents resulting in Death or Serious and 
Permanent Disablement, 

See, now, Workmen’s Compensation A(;t, 1925 
(c. 84), 8. 1 (2), incorporating Workmen’s Com- 
pensation Act, 1923 (c. 42), s. 7. 

2572. Scope & effect of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 7.]— In contravention of 
his employers’ express orders a workman un- 
necessarily went into a prohibited area to hang up 
his coat, & on turning round to return to his 
proper working pla<ie fell into a hole & was fatally 
injured. His widow claimed compensation, con- 
tending that the workman’s acts of hanging up 
his coat & returning towards liis work were acts 
done ” for the purpose of & in connection with 
his employers’ trade or business,” so that under 
above sect, the fatal accident was to be deemed to 
arise out of & in the course of his employment 
notwithstanding that the workman was acting in 
contravention of his employers’ orders. 

The deputy county ct. judge held that the acts 
were done for the workman’s own purposes & not 
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SecL 5 . — Right to compensation: Suh-sect, 2, /. ; 
sub-sect. 3, B, <£? C.] 

for the purposes of or in connection with his cm- 

— I __ -.1 


-w* UJ. Ur III uuuiieutuiii Wltll JUO uni' 

ployers* trade or business, so that above sect, 
did not apply. On the widow’s appeal : — Held : 
the deputy judge’s decision was riglit. 

Observations on the limited scope & effect of 
above sect. 

The sect, does not apply to acts merely inci- 
dental to the employment. 

Qu. : whether above sect, would apply to acts 
having no casual relation to the accident, or to 
acts at a workman’s home, or to the acts of 
domestic servants. 

SemhlCf although it would apply to unautho- 
rised or foi'bidden conduct within the sphere of 
employment, it would not, as a rule, apply to acts 
in a prohibited area, such acts being primd facie 
altogether outside that sphere. — Davies v. 
ClWAUNCAEGURWEN COIJ.IERY, [10241 2 K. B. 051 ; 
04 L. J. K. B. 229 ; 132 L. T. 221 ; 40 T. L. R. 
859 ; 08 Sol. Jo. 882 ; 17 B. W. C. C. 181, C. A. 

.‘-—AM. Rorioy v. Ockcuden, [1925] 2 K. B. 

Consd. JoacB v. Turr, [1926] 1 K. B. 25. BeU. 
Clark V. Southwark Corpn. (1925), 133 L. T. 753 ; Hawkins 
V. Kendrick (1926), 19 B. W. 0. O. 325. 

2573. .] — A lad employed as a finisher of 

boots in applt.’s bootmaking business, took home, 
in disobedience of orders a customer’s pair of 
boots in order t/O execute the necessary repairs 
to them, Ms motive being to improve his own 
skill &; so become a repaii*er, instead of a finisher, 
of boots at an incrcuised wage. While so working 
t boots at home & out of business hours, 
the lad injtircd his eye with an awl, with the result 
that the eye ha.<l to be removed. The county 
ct. judge held that inasmuch os the work was being 
done for the purposes of & in connection with the 
employer’s trade or business, the case was covered 
by Workmen’s (Compensation Act, 1U23 (c, 42), 

8, 7, & he awarded compensation; — Held: the 
act which caused the injuiy did not arise out of 
& in the coui-se of the lad’s employment at all, 

& he w^as not entitled to recover. 

Workmen’s Compensation Act, 1923 (c. 42), 
s. 7, must be read as one with Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 1 (1), & the mere 
that the forbidden, or unbidden, act was done 
by the workman “ for the purposes of & in con- 
nection with his employer’s trade or business ” 
will not (mtitle him to compensation wiiero the 
act m question did not arise out of & in tlie course 
of his employment at all, so as to bring him in 
the fii-st instance within W orkmen’s Compensa- 
tion Act, 1925 (c. 84), s. 1 (1). — Boiu^ey v. Ocken- 
^ ‘^25; 95 L. J, K. B. 35; 

133 L. 1. 72 ; 00 Sol. Jo. 3(55 ; 18 B. W. C. C. 55 • 
sub now. Bailey v. Ockenden, 41 T. L. R. 314 * 

C. A. ' 

; — Consd. Jones v, Tarr, [1926] 1 K B 25 
Reid. Caurk v. Southwark Corpn (1925), 133 L. T. 763* 

2574 .J— JONE8 V. Taiub, No. 2440, anU. 


Sim-sECT. 3 . — Kisks Incidental to the 
EMPIX lYIdENT. 

A. Accidents during Meal Times and Other 
Intervals, 

sec^^l^^^ aX <*"iployment, see Sub- 

PARTXIV. SECT. 6, SUB-SECT. 3.— A. 




--icciflteirtflrf ftnng of reoolver by 
f. Workman emptying billycan dur- 


2575. Workman undertaking unnecessary risk — 
Taking meal In dangerous place.] — Brice v . 
Edward Lloyd, Ltd., No. 2514, ante. 

2576. Relieving nature In dangerous place.] 

— Deceased workman was a labourer employed 
in the construction of a dock, & at 11 p.m. the 
night gang, of whom ho was one, were oMered to 
go from one part of the dock to another. They 
marched in smgle file, & deceased, who was the 
last man in the file, intimated to the next man in 
front that he wanted to stop to ease nature. The 
others went on, & after a while the next man called 
out to deceased asking him why he was not coming 
on. Getting no answer, he went back & foimci 
deceased dead, his body having been crushed 
between the upper & lower parts of a hoist. The 
structure was so low that deceased must hav(i 
stooped dowm to enter. The scene of the acci- 
dent was amply lighted. The arbitrator found 
a« a fact that the man entered the hoist inten- 
tionally, & that it was an unreasonable place for 
him to go to for the purpose, & that therefore the 
accident did not arise out of the employment : — 
Held: there being evidence to support these 
findings, the arbitrator was justified in finding 
that the accident did not arise out of the employ- 
ment, the risk taken by the workman not being 
one reasonably incident to the employment. — 
Rohe v. Morrihon & Mason, Ltd. (1911), 80 
L. J. K. B. 1 103 ; 105 L. T. 2 ; 4 B. W. C. 0. 277, 
C. A. 

2577. .] — Cook v. Manvers Main 

Collieries, Ltd,, No. 2519, ante. 

2578. Canteen provided by employer — Employee 
injured in public street.] — A munition worker, 
during an interval allowed by lier employers for 
I'cst & refreshment, loft the actual working pre- 
mises of tlie employei's in order to go to a canteen. 
Th() canteen was prt^vided by the employers for 
their workers & was some 120 yards from the 
employers’ gaU^s at the opposite side of a public 
highway. While upon the highway, the worker 
was run down & killed by a lony : — Held : 
although the canteen belonged to the employers, 

& the worker was properly going there, yet as slie 
was in the sti’cct for her own purposes, & not on 
her cmployei-s’ business, nor in respect of any 
duty which she owed to them, the accident did 
not arise out of or in the course of the employment 
within Workmen’s Compensation Act, 190(5 (c. 58), 
s. 1 ( 1 ). U’he fact that the employers, by installing 
the canteen, had in a sense invited her to go there 
did not affect the position. — ^BEiiL v. Armstrong, 
Whitworth & Co. (1919), 88 L. J. K. B. 844; 
121 L. T. 258 ; 35 T. L. R. 479 ; 03 Sol. Jo. 533 
12B. W. O.C. 138, (J. A. 

Whitworth V. Redfonl, 
[1920] A. C. 767. Refd. St. HelotiB Colliery Co. v. Hewit- 
son. [1924] A. C. 59* 

2579. Employee injured on steps of canteen.] 

-A girl employed as a machinist left the works 
where she was employed, during the dinner houv, 
as the rules required, & went to a canteen provided 
by the cmployeis for their women workers in 
another part of the premises. The canteen & 
the works were witliin the same curtilage, but by 
day the canteen could only be reached by the 
street. The workers were invited, but were not 
obliged, to use the canteen. After finishing her 
dinner the girl was hurrying down a flight of stone 


iw spell from work — Fall from steel 
chimney through opening — autho- 
rised by employer.}— Re Pollard He 
^BLAIDK ElBOTBIO SUPPLY CO., LTD., 
[1924] S. A. S. R. 896.-~AUS. 
g. Fall from ladder to deck — While 



Part XIV. — ^Workmen’s Compensation Acts. 


315 


Btairs leading from the canteen into the street 
in order to return to her work when she slipped & 
broke her ankle. She claimed compensation under 
Workmen’s Compensation Act, 1906 (c. OS):— 
Held: there was evidence upon which the arbi- 
trator could find that the injury arose in the course 
of as well as out of the employment. — ^Armstbong, 
Whitworth & Co. v, Rbdford, [1020] A. C. 757 ; 
89 L. J. K. B. 496 ; 123 L. T. 114 ; 36 T. L. R. 
451 ; 04 Sol. Jo. 388 ; 13 B. W. C. C. 68. H. L. ; 
affg . S. C. auh ru > m . Bedford v. Armstrong, 
Whitworth & Co., 88 L. J. K. B. 860, C. A. 
Annotations : — Consd. Haimifln v. Fitzmanrice (1920). 14 
B. W. C. C. 320 ; Upton v. G. C. Ry.. [1924] A. C. 302. 
Refd. St. Helens Colliery Co. v. He'wltsou, [1024] A. C. 59. 

B. Acte of the Enemy, 

2580. Floating mine — Injury to seaman on 
trawler.] — Risdat.e v, Kilmarnock (Owners), 
No. 2563, ante, 

2581. Bombardment — By enemy warship — In- 
jury to engine driver.] — An engine driver was 
attending to his duties on his engine near the 
Uartlepools when a bombardment of those places 
by enemy warships commenced, whereupon he 
left his engine & got imder a truck attached to 
the engine. Two or three minutes afterwards 
he left the truck & returned to the engine to 
attend to the injector in order to prevent the 
boiler tubes from getting burnt. Having done 
(his, lie was returning to the truck, wlien he was 
struck by a shell & severely injured. Many people 
were killed & injured by the bombardment: — 
Held: the accident did not arise “out of” the 
employment within Workmen’s Compensation 
Act, 1006 (c. 58), s. 1 (1). — CoorER v, North- 
Kastehn By. Co. (1916), 85 L. J. K. B. 187 ; 
114 ].. T. 65 ; 32 T. L. B, 131 ; 60 Sol. Jo. 105 ; 
0 B. W. C. C. 129, O. A. 

Annotation : — ^Beld. Wlilte r. Avery (1916), 9 II. W. C. C. 
dG3. 

2582. By enemy aircraft — Workman Injured 

on street In course of employment.] — Applt. was 
employed by resp. as potman in a public-house, 
ik was directed by his employer to clean a brass 
plate on the outside of the street door of the house. 
Wliile he was so engaged a hostile aircraft dropped 
a bomb in the street & he was injured by the 
explosion : — Held : there was no evidence that the 
accident arose out of his employment within the 
meaning of the Workmen’s Compensation Act, 
1906 (c. 68). — ^Aulcock V, Rogers (1918), 87 
Ji. J. K. B. 693 ; 118 L. T. 386 ; 34 T. L. K. 324 ; 
62 Sol. Jo. 421 : 11 B. W. C. C. 149, H. L, 
Ayinotations : — ^FoUd* Knyvott v. Wilkinson (1918). 87 

L .h K. B. 722. Refd. Bird v. Keep, [1918] 2 K. B, 092 ; 
Upt-on ©. a. C. Hy. (1923). 130 L. T. 677. 

2583 .]~ On Juno 13, 1917, 

deceased was passing along a street, on resps.’ 
business, when an explosive bomb from hostile 
aircraft fell on the street & he was injured by the 
explosive force of the bomb. He was removed 
to hospital & died shortly afterwards. A claim 
for compensation was made against reaps, by the 
dependants of deceased, which was followed in 
due course by a request for arbn. under the Work- 
men’s Compensation Act, 1906 (c. 68), on the ground 
that the death of deceased had been caused by 
accident arising out of & in the course of ” his 


employment, within the meaning of sect. 1 of that 
Act : — Held : there was no special danger attach- 
ing to the spot to which deceased was sent, the 
danger of bemg struck by an explosive bomb from 
hostile aircraft not being what could properly 
be called a “street risk” specially attaching 
persons passing along tlie street ; the risk of being 
killed by the bomb which injured deceased was 
precisely common to all wlio miglit be at or near 
the spot at the time, & had no relation to his 
employment $ & the dependants were not , th ere- 
fore, entitled to compensation. — Knyveto v, 
Wilkinson Brothers, Ltd. (1918), 87 L. J. K. B. 
722 ; 118 L. T. 476 ; 11 B. W. C. C. 60, C. A. 

2584. Workman employed on specially 

dangerous work.] — A workman was killed as the 
result of a bomb dropiied by enemy aircraft on an 
oil & colour warehouse to which he was sent by 
his employer in the ordinary coui*se of his employ- 
ment. Bis widow applied for compensation. 
The facts proved before the county ct. judge wore 
that in the case of a fire breaking out upon the prc- 
mises in which deceased workman met liis death 
dense & suffocating smoke would be produced from 
the materials stored there ; that wliile he was 
upon the premises they were wrecked & set on fire 
by a bomb or bombs from hostile aircraft ; & 
that deceased workiiian was found in the base- 
ment of the premises buried under the wreckage 
but without any apparent external marks of 
injury upon him. The county ct. judge held upon 
the evidence that the workman died of suffocation 
by smoke ; that the employment exposed him to 
a special risk ; & that he met his death by an acci- 
dent arising out of & in the course of his cmploy- 
menti— Held: there was evidence fi'om which 
the county ct. judge might reasonably & properly 
draw the conclusions of fact at which ho arnved. 
—Bird v. Keep, [1918] 2 K. B. 692 ; 87 L. J • 

1199 ; 118 L. T. 033 ; 34 T. L. R. 513 62 Sol. 

Jo. 666 ; 11 B. W. 0. 0. 133, C. A. 

Annotations Munro. Brice v. Marten, Miinro. 

Rrinn « K I192UJ 3 K. B. 94 : Bamott v, Cohen. [1921] 

2 K. b’ 4& ; Hmlth v. G. W. Ry., * 

Re Stollery. Weir v. Treasury boJlcltor. [1926] Ch. 284. 

C, Assaults, 

Workmen larking.]— 5ec Sub-sect. 2, D, (/), 
ante, 

2585. Engine driver— Stone thrown at train hy 
boy,! — Where an engine driver, while driving a 
train under a bridge, was injured through a stone 
wflluUy diupTied on tlio train by a boy irom tlio 
bridge -.—Held : his injuries were caused by an 
accident arising out of & in the wurse of his 
employment wdthin Workmen’s Compensation 
Act 1897 {c. 87), s. 1 .— CiiALPrs v. Sjomton & 
SOUTII WbsWh By. t^o., [1905] 2 K B. 154; 
74 L J K. B. 509 ; 93 h. T. 330 ; 63 W. E. Old ; 
21 t! L.. B. 486 ; 49 Sol. Jo. 480 ; 7 W. 0. C. 23, 
0. A. 

jnnatatums : — Consd. Crasko v. Wigan, [1909] 2 K. B. 635. 

Anld Nisbotv. Kayne & Burn, [1910] 2 K. B. 68^ Con^. 

Murmy v, Denholm (1911). 6 h. W. O. O. 496 ; T^ Joint 

Distrlot School, Boani of Management n. Kelly. [1914] 

yiBwicb cj Clayton n. Hardwick ColU^ Co. 

a*914*) lll L T. 788. KOld. Fitzgerald t). Clarke. [1008i 

i if K 799; Bri” «.™wiir<l^ya,^U«09J 2 K. B. 

804 ; Mitchlnson tJ. Day, 11913] 1 K. B. 603. 


to clock on at dose of dinner 
payriicnt made for .dinner 
V, Barclay, Curls & 
Co., [1926] S. O. 266.— 5C0T. 

P^T XIV. SECT. 6, SUB-SECT. 8.— C, 


which the kitchen & the bar were on 
the same level. & a ooBtomer came out 
of the bar Into the kituhen. where he 
had no buBiness to be. & made a ruBh 
at the cook, who. In trying to avoid 
him, put her arm throiurn a glaas door 
Si was Borlously Injured:— HeW; this 
waa not an accident arising out of the 
employment. — ^M urphy v, Berwick 


(1909), 43 I. L. T. 126 ; 2 B. W. C. G. 
103.— IR. 

On vforkman when rescuino 

1. TForfcmon cverbaUmeed info 

motttn metal.] — An Ironmonlder’s 
helper while engaged at work In a 
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Sect^ 6. — Bight to compensation: Sub-sect. 3, C., 
D. & 

2586. Assault by workman on fellow workman.] 

— workman for no apparent reason deliberately 
assaulted a fellow workman, who, in trying to 
prevent himself falling over a moving rope, swung 
up his hand which was holding a hammer, & in- 
jured the other workman’s eye : — Held : the acci- 
dent did not arise out of & in the course of the 
workman’s employment. — S haw v . Wigan Coal 
& Iron Co., (1909), 3 B. W. C. C. 81, C. A. 

2687. .] — Weekes v . Stead (William), 

Ltd., No. 2301, ante, 

2588. .] — Keid V. British & Irish Steam 

Packet Co., No. 2173, ante. 

2589. .] — Parker v . Federal Steam Navi- 

gation Co., Ltd., No. 2297, ante. 

2500. Cashier murdered while carrying money.] 

■ — Nisbet V. Kayne & Burn, No. 2298, ante. 

2591. Assault by master on workman.]-^ An 
errand boy was attacked by his employer with a 
hatchet & seriously injured : — Held : a felonious 
act done by an employer is not an accident arising 
out of the employment within Workmen’s Com- 
pensation Act, 1906 (c. 58), & therefore the boy 
was not entitled to compensation under that Act. 
—Blake v . Head (1912), 106 L. T. 822 ; 28 
T. L. R. 321 ; 5 B. W. C. C. 303, C. A. 

Annrdationa : — Coiisd. Mitchinson v. Day, [19131 1 K. B. 

e03. Refd. Trim Joint District School, Board of Manage* 

ment v. Kelly. [1914] A. C. fi«7. 

2592. Assault by strikers — On workman re- 
maining in employment.] — A workman employed 
as a storekeeper in M. acted as carter for his em- 
ployer at a time when the carters of M. were on 
strike, under a special contract by which the em- 
ployer agreed to be responsible for any injury 
which he might sustain. He was on his way 
home from work & was passing through a market 
place about seven minutes’ walk from his em- 
ployer’s prendses, when he was attacked by 
strikers & seriously injured : — Held : the agree- 
ment while enlarging the liability of the employer 
could not bring within the operation of the Work- 
men’s Compensation Act, 1906 (e. 58), an accident 
which was not in the course of the workman’s 
employment, & an award of conpensation under 
the Act could not be maintained. — [*oulton v. 
Kelsall, [1912] 2 K. B. 131 ; 81 L. J. K. B. 774 ; 
106 L. T. 522 ; 28 T. L. R. 329 ; 5 B. W. C. C. 
318, C. A. 

2593. Assault by third party.] — M itchinson v . 
Day Brothers, No. 2299, ante. 

2594. Schoolmaster of industrial school — Murder 
by school boys.] — T rim Joint District School 
BoAitD op Management v. Kelly, No. 2300, ante. 

D, Attacks by A nimals, etc, 

2595. Workman employed by lion tamer — 
Injured in driving back escaped lion.] — A work- 
man was employed by a lion tamer to look after 
baggage, clean out lion cages, & genercilly make 
himself useful, but it was no part of his duty to 
feed the lions. One afternoon the workman was 
left in sole charge of the cages of lions, with orders 
to see that no harm came to them or any one else 
by reason of their ^ fierceness. One of the lions 
got out of a cage & into a dressing-room, but there 
was no evidence to show how this happened. 
The workman went into the dressing-room So tried 
to drive the lion back into the cage, when the lion 


turned on him So killed him. In a claim by the 
workman’s dependants against the employer under 
Workmen’s Compensation Act, 1906 (c. 68), the 
county ct. judge dismissed the claim, being of 
opinion that the facts were consistent only with 
the deceased having interfered with the lion for 
some purpose of his own, there being no evidence 
to support the theory that the lions had fought 
or that the deceased had acted otherwise on an 
emergency: — Held: as the deceased had been 
left in charge, it was his duty to try to get the lion 
back into the cage, & as he was killed in the dis- 
charge of that duty the accident arose ” out of So 
in the course of his employment.” — ^Hapblman v, 
Poole (1908), 25 T. L. R. 155 ; 2 B. W. C. 0. 48, 
C. A. 

2596. Teamster — Bitten by stable cat.] — A 

teamster in the course of his employment was 
eating his dinner in his employer’s stable, & while 
doing so was bitten by a cat belonging to the stable 
So was seriously injured. Upon an application 
for compensation under Workmen’s compensation 
Act, 1906 (c. 58) : — Held : the accident arose out 
of & in the course of his employment. — Rowland 
V. Wright, [1900] 1 K. B. 963 ; 77 L. J. K. B. 
1071 ; 99 L. T. 758 ; 24 T. L. R. 862 ; 1 B. W. 
C. C. 192, C. A. 


AniuMions : — Consd. Armstrongr, Whitworth v. Rodforcl, 

[1920] A. C. 757. Refd. Craske v. Wipran. [1909] 2 K. B. 

635 : Smidmore v. London & Thames Haven Oil Wharves 

(1921), 14 B. W. C. C. 116. 

2597. Lady's maid sewing on employer’s pre- 
mises — Injury caused to eye in protecting face from 
insect.] — In the case of a claim for compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (1), for personal injury by accident, it is not 
enough for appet. to say that the accident would 
not have happened if he had not been engaged in 
the employment or had not been in the particular 
place in which the accident occurred. He must 
go further. So establish that the accident arose 
because of something he was doing in the course 
of his employment or because he was exposed by 
the nature of his employment to some peculiar 
danger. 

A lady’s maid in the course of her employment 
was one evening engaged in sewing in her em- 
ployer’s nursery. The electric light in the room 
was on, & the night being very hot the windows 
were open. A cockchafer flew in, & the maid 
in throwing up her hand to protect her face 
struck her right eye so violently with the bent 
knuckle of her right thumb that her sight was 
permanently affected : — Held : the injury was not 
an accident arising out of her employment, inas- 
much as the risk of the occurrence in question was 
not incidental to the employment as a lady’s 
maid. So she was not placed by reason of her 
employment in a position of special danger. So 
therefore she was not entitled to compensation. — 
Craske v. Wigan, [1909] 2 K. B. 635 ; 78 L. J. 
K. B. 994 ; 101 L. T. 6 ; 25 T. L. R. 632 ; 63 


Sol. Jo. 660 ; 2 B. W. C. C. 36, C. A. 

Annatalims : — ^Apld. Warner v. Oouchman, [1911] 1 K. B. 
351. FoUd. Amys v. Barton, [1912] 1 K. B. 40. Expld. 
Mitchinson v. Day, [1913] 1 K. B. 603. Apld. Kinghoru 
r. Guthrie (1913), 6 B. W. C. C. 887 ; Plumb v. Oobdoii 
Flour Mills Co.. [1914] A. C. 62 ; Chapman v. Ship John 
W. Peam (1916). 32 T. L. R. 368. PoUd. Griffiths v. 
Robins (1916), K) B. W. C. O. 90 ; Feamley v. Bat^ & 
Northolifle (1917), 86 L. J. K. B. 1000. ' Consd. Thom 
(or Simpson) v. Sinclair, [1917] A. C. 127. Refd. Dotzauer 
V. Strand Palace Hotel (1910), 3 B. W. C. C. 387 ; Sheehy 
G. S. & W. Ry. (1913), 6 B. W. C. C. 927 ; Carindufl v. 
Gilmore (1914), 7 B. W. C. 0. 981 ; Shaw (Glasgow) v. 


stooping position using a hammer 
between his legs 8c in oTose proximity 
to two boxes of molten metal, was 
struck by an Intoxicated stranger, & 


lost his balance 8c falling between the 
boxes sustained injuries by bruising 
& burning : — Held : the workman was 
injured by accident arising out of the 


employment. — S haw (Glaboow), Ltd. 
V. flAOFARLANK. [1915] S. C.^ 278 ; 62 
So. L. R. 236 ; [1916] 1 8. L. T. 30 ; 
8 B. W. C. 0. 302.— SCOT. 
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Maolulane (1014^ 8 B. W. C. O. 382 ; Sbeldon «. Need- 
barn (1814), 111 Ij. T. 729 ; Cooper v. N. X. Hy. (1915). 
85 L. J. K. B. 187 ; Nowsod v. Burstall & Farrow (1915J. 
112 L. T. 792. White v. Avery (1915), 9 B. W. C. C 
063; Deimis v. White, [1910] 2 K. B. 1 : Kettle v, 
McKay & Ryland (1916), 85 L. J. K. B. 1490 : Whittall 
V. Stavoley Iron & C!oal Co. (1917), 86 L. J. K. B. 986 ; 
Wright Sc Grelg v. M'Kendry (1018), 12 B. W. C. C. 410. 
2598. Farm labourer — Sting of wasp.] — Upon 
a claim for compensation under Workmen’s (k>m- 
pensation Act, 1906 (c. 58), it appeared that on 
Oct. 18 a workman employed by a farmer as 
engine driver was driving the engine of his master’s 
threshing machine while threshing wheat in a 
field. It was suggested that while so employed 
he was stung in the leg by a wasp. There was 
evidence that his fellow workmen had seen a few 
wasps close to the engine & that there were none 
about elsewhere. The workman did not complain 
of being stung at the time. On the next & the 
following days he complained of being drowsy & 
having pain in his leg, & that he was unfit for work, 
but he continued to work until Oct. 27, when he 
c<ame home very ill. ITie doctor saw him on 
Oct. 28 & 29 & found him suffering from blood 
poisoning. On the latter day the workman made 
a statement to the doctor, in the presence of his 
wife, that his bad leg was caused by the sting of 
a wasp on Oct. 18. He died on Nov. 1. His 
widow claimed compensation : — Held : assuming 
that there was sufficient evidence that the acci- 
dent occurred in the course of the workman’s 
employment, there was no evidence that his 
employment exposed him to any such special risk 
as wo^d enable the ct. to hold that it arose out 
of his employment, & the claim could not therefore 
be supported. — ^A mys v. Barton, [1912] 1 K. B. 
40 ; 81 L. J. K. B. 06 ; 105 L. T. 619 ; 28T.L.R. 
20 ; 6 B. W. C, C. 117, C. A. 

Annotations Retd. Tucker v. Oldbury U. D. C. (1912), 106 
L. T. 669 ; Beare «. Garrod (1915), 113 L. T. 673 ; Sharp 
V, Loddingtou Ironstone Co. (1924), 132 L. T. 229. 


E. Drunkenness — ESect of. 

2599. General rule.] — If an accident happens to 
a workman whilst acting within the scope of his 
authority & doing an act which it was part of his 
duty to do, & the accident arises from his doing 
that act & being thereby exposed to a special 
risk beyond that of other persons not so engaged, 
the employer is liable to i)ay compensation under 
Workmen’s C^ompensation Act, 1906 (c. 68), 
although the workman was doing the act negli- 
gently & contrary to rules laid down for his 
guidance. 

If, therefore, a state of facts is proved which 
brings the workman within this proposition, the 
fact that he was drunk when the accident happened, 
or indeed the fact that the proximate cause of the 
accident was his drunkenness, will not disentitle 
him, or in the case of death his dependants, from 
recovering compensation from his employer where 
death or serious & permanent disablement results. 

The \yorkman was engaged by resps. as a stable- 
man, his duty being to chop & mix feed for the 
JfOJ^es & convey it to various stables by carts. 
Ihe loft in which he performed his duty was 
reached by a vertical ladder, fixed a little distance 
from the wall, which he had to ascend & descend. 
In attempting to ascend the latter in the course 
of his employment the workman slipped & fell 


sideways, striking his head against a window sill 
causing injuries fiirom which he died. At the time 
of the accident deceased was under the influence 
of drink. On an application by his dependants 
for compensation : — Held : the accident resulting 
in the death of the workman, though due to lus 
serious & wilful misconduct, was none the less an 
accident arising out of & in the course of his 
employment, & his dependants were therefore 
entitled to compensation. — ^W illiams v. Llan- 
dudno Coaching & Carriage Co., Ltd., [1915] 

2 K. B. 101 ; 84 L. J. K. B. 655 ; 112 L. T. 848 ; 
31 T. L. R. 186 ; 69 Sol. Jo. 286 ; 8 B. W. C. C. 
143, C. A. 

Annotaiiona : — ^Folld. Rerlmgeour v, Thomson (1921), 14 

B. W. C. C. 303. (See 91 L. J. P. C. 87.) OOlUd. Upton 

V. G. C. Ry.. [1924] A. C. 302. 

2600. Seaman returning to ship — ^Accident due 
solely to intoxication.] — A sailor went ashore with- 
out leave on the evening before his ship was due 
to sail from the port where she was lying. Ho 
remained ashore all night. The next morning, 
the ship’s gangways having been taken in, the 
mooring ropes cast off, & the vessel being still 
alongside, the sailor returned & was pushed on 
boai^ in a helpless state of intoxication by two 
persons who helped him along the quay. Ho 
reached the deck on his hands & knees & lay there 
for a minute or two while the ship was gradually 
moving away from the quayside. He then 
attempted to get up, staggered backwards, fell 
overboard, & was drown^. Upon a claim for 
compensation under Workmen’s Compensation 
Act, 1906 (c. 68), the county ct. judge held that, 
the sailor having gained his ship, the accident 
arose out of & in the course of his employment, 
& he awarded compensation : — Held : on appeal, 
the sailor had not regained his ship in a condition 
to perform his duties. The accident was due 
solely to his intoxication & did not arise out of 
his employment. — ^Frith v, Louisianian (Owners), 
[1912] 2 K. B. 155 ; 81 L. J. K. B. 701 ; 106 
L. T. 667 ; 28 T. L. R. 331 ; 5 B. W. C. C. 410, 
C. A. 

AnnolaXimns : — ^Folld. Murphy & .Sandwith v. Cooney (1913), 

7 B. W. O. C. 962 ; Naeli v. S.S. Hangatlra, [1914] 3 K. B. 

978. CoDSd. WiUiams o. Llandufloo Coaching Sc Carriage 

(Jo., [1915] 2 K. B. 101. Apprvd. Thomson t;. Audorsuu 

(or Scrimgeour) (1921), 91 L. J. i*. C. 87. 

2601. .] — ^A sailor who had been on 

shore with leave I'etumed to his ship at niglit in 
a drunken condition & started to mount the gang- 
way from the quay to the ship, holding on to the 
ropes on either side. When part of tlie way up 
he let go with one hand, overbahinccd, & fell on 
to the quay & was killed. The county ct. judge 
found on the evidence tliat the primary cause of 
the accident was the man’s drunken condition, 
but that there were really two concurrent causes 
for the accident, first, the fact that he was mount- 
ing the gangway to return to his employment, 
So was thereby subjected to a special risk ; So 
secondly, his drunken condition. Ho therefore 
held that the accident arose out of the man’s 
employment. So awarded compensation to his 
dependants : — Held : as the accident was caused 
by the sailor’s drunken condition, it did not arise 
out of the man’s employment So the dependants 
were not entitled to compensation. It made no 
difference for this purpose that the accident had 
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Seeman ordered from bridge — 
^^ndinjured at foot of kMer — Acddent 
to intoxit^ion.] — ^MuRi’UY ». 
COONKY, [1914] 2 I. R. 76!— IR. 

n. Intoxicated commercial traveller 


killed at railway station — Returning 
home from town where no business 
transacted .] — Renfrew v. M'Grab, 
Ltd., [19141 a. O. 539 ; 51 So. L. R. 
467 J [19141 1 S. L. T. 354 ; 7 B. W. 
O. Cf. 898.— SCOT. 

o. Dock labourer ordaed to leave 


^cork on ship d? wait for pay — Found 
drowned at quayside .] — ^A dock labourer 
enga^red with others in unloading a 
ship was soon by the clerk in charge to 
be worse of drink. So told to leave the 
work Sc wait In the shed till his pay 
was brought him. Within hall an 
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Masteb and Servant. 


Sect. 6. — Bight to comvetuation : Sub-aed. 3, E., 

F. & q.] 

happened vdthin the ambit of the employment. — 
Nash v. Banoatira (Owners), [1914] 3 K. B. 
978 ; 83 L. J. K. B. 1496; 111 L. T. 704; 58 
Sol. Jo. 706 ; 7 B, W. C. C. 590, C. A. 

Annotationii : — Conad. WllllomH v. Llandudno Ooaclilnff & 
Cfurrlagie Ck)., [1915] 2 K. B. 101. Befd. ThoniBou v. 
Anderson (or Sorimgeour) (1021), 91 L. J. P. C. 87. 

2602. .] — ^Where tlie arbitrator, in a 

claim for compensation under Workmen’s Com- 
pensation Act, 1006 (c. 58), finds as a fact that the 
accident was due entirely to the workman’s 
drunken condition, & did not arise out of his em- 
ployment, ho is entitled to refuse on that ground 
to make an award of compensation. 

A ship was lying moored to a quay, & the only 
access to it was by a ladder which was quite 
sufficient for the purpose, & was properly secured, 
& lighted after dark. A member of the crew went 
ashore with leave for his own purposes, & was 
found some hours later by two other members 
of the crew in a dazed condition under the in- 
fluence of drink. They helped him to the foot 
of the ladder, & he went up witliout help, but, 
in stepping fi-om the ladder to the rail of the 
bulwark, he, as the arbitrator found, “ as the re- 
sult of his dazed condition due to the liquor which 
he had consumed,” let go of the ladder, & lost 
his footing, & fell into the water, & was drowned. 
On these facts the arbitrator found that the acci- 
dent did not arise out of the employment, & re- 
fused to make an award of compensation. He 
added a note to the case in which he said that the 
accident ” arose entirely out of the man’s state 
of drunkenness ” : — Held : this was a finding of 
fact with which the ct. could not interfere. — 
Thomson (W.) & Co. v. Andebson (or Scrim- 
GEOUB) (1921), 91 L. J. P. C. 87 ; 126 L. T. 386 ; 
86 J. P. 63 ; 38 T. L. 11. 206 ; 66 Sol. Jo. 169 ; 
16 13. W. C. 0. 77, H. L. 

2603. Stableman— Falling off ladder in course of 
duty.] — AVilliams v. Llandudno Coaching & 
Carriage Co., Ltd., No. 2599, ante, 

F, Forces of Nature, 

See Sub-sect. 1 C, (c), ante. 

2604. General rule.]— (1) W., in the course of 
his employment with resp. C., a baker, while 
deliveiing bread on a round with a horse & cart 
was frost-bitten in the hand. The county ct. 
judge found that there was notliing in the man’s 
employment which exposed him to more than the 
ordinary risk of cold to which any person working 
in the open on the day in question was exposed. 
The coimty ct. judge held that assuming the injury 
complained of was an accident, it was not an acci- 
dent arising out of the employment, & on this 
ground made his awaid in favour of the employer : 
— Held: the county ct. judge, in substance, 
having found that appet., joy reason of his em- 
ployment, was not speciaUy exposed to the severity 
of the weather, that was a finding which entitled 
him to hold that the injury by accident for which 
compensation was sought did not arise out of the 


man’s employment in the sense that it was a risk 
incidental thereto. 

(2) Now, Fletcher Moulton, L.J., who was 
the judge in the minority in the Ct. of Appeal, 
stated the law fairly enough, or rather stated what 
was the point of view with which a judge ought to 
approach cases of this kind. Ho said : ” It is 
true that when we deal with the effect of natural 
causes affecting a considerable area, such as 
severe weather, we are entitled & bound to con- 
sider whether the accident arose out of the employ- 
ment or was merely a consequence of the severity 
of the weather to which persons in the locality, & 
whether so employed or not, were equally liable. 
If it is the latter it does not arise * out of the 
employment,’ because the man is not speciaUy 
affected by the severity of the weather by reason 
of his employment ” (Lord Loreburn, C.). — 
Warner v, Couchman, [1012] A. C. 35 ; 81 L. J. 
K. B. 46 ; 105 L. T. 676 ; 28 T. L. R. 68 ; 56 
Sol. Jo. 70 ; 5 B. W. C. 0. 177, H. L. ; affg., [1911] 
1 K. B. 361, C. A. 

Aniudatinna : — As to (1) Apld. Pool v. Lawronco (1912), 
106 L. T. 482 ; Mltchlnsou v. Day. [1913J 1 K. B. 603. 
CoDBd. White V. Avery (1915), 9 B. W. C. C. 663. Refd. 
Davies v. Gillespie (1911), 105 L. T. 494 ; Karemaker v. 
a.S. Corsican (1911), 4 B. W. C. O. 295 ; Pierce v. Provi- 
dent Clothing & Supply Co., [1911] 1 K. B. 997 ; Amys 
i). Barton, [1912] 1 K. B. 40 ; Chandler v. O. W. By. 
(1912), 106 L. T. 479 ; Sheldon v. Needham (J914), ifl 
L. T. 729 ; Trim Joint District School, Board of Manage- 
ment V. KeUy, (1014J A. C. 667 ; Cooper r. N. E. Ky. 
(1915), 85 L. J. K. B. 187 ; Coyle (or Brown) o. Watson, 
[1915] A. C. 1 ; Marsh v. Pope & Pearson (1917), 86 
L. J. K. B. 1349 ; Thom (or Simpson) e. Sinclair, [1917] 
A. C. 127 : Wales t>. Lambton & Hotton Collieries (1917), 
86 L. J. k. B. 1346 ; Upton v. G. C. By. (1923), 130 
L. T. 577. 

2605. Risk greater than ordinary — Lightning.] — 

Where the place & circumstances in which a work- 
man is employed involve a greater than ordinary 
risk of injury by lightning, sucdi an injury may be 
considered as caused by an accident arising out 
of his employment witMn Workmen’s Compensa- 
tion Act, 1897 (c. 37), s. 1 (1). — ^Andrew v, Fails- 
woRTH Industrial Society, [1994] 2 K. B. 32 ; 
73 L. J. K. B. 610 ; 90 L. T. 611 ; 68 J. P. 409 j 
62 W. B. 461 ; 20 T. L. R. 429 ; 48 Sol. Jo. 415 ; 

6 W. C. 0. 11, C. A. 

Annotations : — Folld. Morgan v. S.S. Zonaida (1909), 25 
T. L. B. 446. Consd. Nisbet v. Bayne & Bum, [1910] 2 
K. B. 689 ; Pierce v. Provident Clothing & Supply Co., 
[1911] 1 K. B. 997 ; Warner r. Couchman, [1911] 1 K. B. 
361 ; Cooper v, N. E. By. (1916), 86 L. J. K. B. 187. 
B^d. Fitzrorald v. Clark, [1908] 2 K. B. 796 ; Craske v. 
Wigan, [1909] 2 K. B. 635; Davlos v, Gillespie (1911), 
105 L. T. 494 ; Peel v. Lawrence (1912). 106 L. T. 482 ; 
Mitciiinson v. Day, [1913] 1 K. B. 603 ; Plumb v. (jobden 
Flour Mills Co., [1914] A. C. 62 ; Sheldon v. Needham 
(1914), 111 L. T. 729 ; Trim Joint District SohooL Board 
of Management v, Kelly (1914), 111 L. T. 305 ; Slade v. 
Taylor (1915), 8 B. W. C. 0. 66 ; Thom v. Humm (1915), 
84 L. J. K. B. 1469 ; White e. Avery (1916), 9 B. W. C. C. 
663; Dennis v. White (1917), 86 L. J. K. B. 1074 ; 
Thom (or Simpson) p. Sinclair, [1917] A. C. 127 ; Wales 
p. Lambton & Hetton Colliery Co. (1917), 117 L. T. 454 ; 
St. Helens Colliery Co. p. Hewltson, [1924] A. C. 59. 

2606. Sunstroke.] — ^Morgan v, Zbnaida 

(Owners), No. 2270, ante, 

2607. .] — Davies v, Gillespie, No. 

2280, ante, 

2608. Frost-bite.] 

No. 2604, ante. 


-Warner v, Couchman, 


hour he was found dro^vned in the 
water at the quayside: — Held: his 
death did not result from accident 
arising out of or in course of his 
employment. — S tkwart p. M‘lNTniE. 
[1916] S. C. 91 ; 53 Sc. L. B. 62.— 
SCOT. 

PART XIV. SECT. 5, SUB-SECT. 3.— F. 

26041. General rule ,] — In cases of 
inj ury due to natural causes a workman, 
in order to recover oompeusatiou under 


Workmen’s Compensation Act, B. S. S., 
1920, o. 210, must show that ho was by 
reason of his employment exposed to 
greater danger Sc risk of injury from 
the elements than that to which persons 
ore ordinarily exposed. — Ahlquist p. 
Canadian Pacific Rt. Co., [1923] 1 
p. L. B. 382 ; 16 Sask. L. B. 420 ; 
[1923] 1 W. W. R. 82.— GAN. 

2606 i. Risk greater than ordinary — 
LigMning.y—A workman engaged on 
the rood during a storm, whose duty 


was to deem out the gullets to prevent 
the water flooding the road, was struck 
dead by lightning : — Held : the death 
was not occasioned by accident arising 
out of the employment. — ^Kellt v, 
Ksbry County Council (190^, 42 
1. L. T. 23 ; IB. W. 0. C. 194.--IH. 


26081. Frostbite, 

p. McArthur (1916), 24 
10 W. W. B. 712.-^AN. 


] — ^Nikkiczuk 
W. L. R. 674 ; 


Sc Crow’s 


8now8lide,]’-Re Culshaw 
Nbst Pass Coal Co., 
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2609 .1 — A seaman at work on his 

ship at Halifax, N.S., sustained frost-bite. The 
judge found that the workman had not proved 
that the frost-bite was due to any particular cir- 
cumstance in connection with bis employment, 
nor that he had been exposed to more risk of 
frost-bite than is usual in winter at Halifax : — 
Held : the accident did not arise out of the employ- 
ment. — Karemakeb v. Corsican (Owners) (1911), 
4 B. W. 0. 0. 295, C. A. 

Annotalione : — ^Beld. Davies v. Qillesplo (1911), 105 L. T. 

494; Marsh v. Pope 5c Pearson (1917), 86 L. J. K. B. 

1349 : Thom (or Simpson) o. Sinclair, 11917] A. 0. 127 ; 

Wales V. Lambton & Hotton Collieries (1917), 86 L. J. 

K. B. 134G. 

2610. Exposure to excessive cold.] — 

Hewitt v. Partridge Jones &; Paton (John), 
Ltd., No. 2289, ante, 

G. Ordinary Accidents of Mankind. 

2611. General rule.] — Smidmore v. London & 
Thames Haven Oil Wharves, Ltd., No. 2404, 
ante, 

2612. Sprained finger.] — A cotton mill hand pre- 
paring to work barefooted, according to the 
universal custom prevailing in cotton mills, injured 
tJiG middle finger of his left hand in removing one 
of his socks : — Held : although the accident arose 
“ in the course of ” the employment of the work- 
man within the meaning of Workmen’s Compen- 
sation Act, 1906 (c. 58), 8. 1, it did not arise out 
of ” it ; & therefore his claim for compensation 
failed. — Peel v. Lawrence (William) & Sons, 
Ltd. (1912), 106 L. T. 482 ; 28 T. L. K. 318 ; 5 
B. W. C. C. 274, C. A. 

AnmMion : — ^N.P. Smidmore v. London & Thames Uaven 

Oil Wharves (1921), 14 B. W. C. C. 110. 

2613. Giddiness causing fall downstairs.] — The 
master of a workliouse was sitting on tlie top of 
some steps leading to his residence at the work- 
iiouse, there being nothing peculiar or particularly 
dangerous about them, talking to the labour 
master, when a fit of coughing came on, caused 
by a disease of his limg, wlfich made liim giddy, & 
he fell down the steps, & received an injury which 
caused liis death a few days afterwards : — Held : 
the accident did not arise out of his employment, 
& his dependants were not entitled to compensa- 
tion. — ^Butler v. Burton-on-Trent Union 
(1912), 106 L. T. 824 ; 5 B. W. C. C. 356, C. A. 
Anmttalums : — ^Rofd. Harder r. Gains (1916), 85 L. J. K. B. 

«66; Kettle v. McKay & Rylaud (1916), 85 L. ,T. K. B. 

1490. 

2614. Drinking poisoned water by mistake.] — 

(1) A seaman on board a ship, which was in 
harbour in a hot climate, by mistake drank from 
a tin which he thought contained water a solution 
of soda & was badly burnt. The solution had 
been put into the tin by its owner, the boatswain, 
to clean it. It was the practice of the crew to 
cany the water obtained from the ship’s pump 
ip ^ place & partake of it as required. 

This practice was sanctioned by the officers, but 
was not done by their orders. It was quite 
common for one man to drink water from another 
ynan’s tin. The seaman found the tin in question 
m a place where there was sometimes a draught of 


air through the hawse holes. Upon a claim for 
compensation under Workmen’s Oompensation 
Act, 1906 (c. 58), the sheriff -substitute found that 
the accident arose out of & in the course of the 
man’s employment : — Held : the risk of drinking 
drugged water out of a tin belonging to anothcu* 
member of the crew was not shown to be reasonably 
incidental to the seaman’s employment, & there 
was no evidence to support the finding of the 
sheriff-substitute. 

(2) Arbitrators should, on the face of the awpd, 
distinguish between their rulings in law & findings 
of fact. — Hutchison v. M‘Kinnon, [1916] 1 

A. O. 471 ; 85 L. J. P. C. 98 ; 114 L. T. 570 ; 32 
T. L. R. 283 ; 60 Sol. Jo. 320 ; 9 B. W. 0. 0. 
147, H. L. 

Annotations : — As to (1 ) Beld. King v. Pori of London Autho- 
rity, [1920] A. C. 1 : Slater v. Muconochic (1920), 89 

L. j. K. B. 1238 ; St. HoIcor (Jolliery Co. v. Hewltson, 

[1924] A. C. 59. Cfmeratlv, Mentd. Larrluagor v. Soc. 

Fronco-Amoricaine dos Phosphates do Medulla (1922), 

27 Com. Cos. 160. 

2615. Slip on staircase.] — A carman, in the 
course of bis duty, was coming down an ordinary 
stone staircase of easy gradient & in good rep^ 
from the first fioor to the ground floor of Olympm, 
then used by the War Office, & closed to the public, 
when he fell on the staircase, & died of the injuries 
ho sustained ; — Held : the accident being ^ 
ordinary accident of life, was not made a special 
risk of the employment by the fact that the stair- 
case could not be used by the general public, & 
the accident did not therefoi*e arise “ out of ” 
the employment within Workmen’s Compensation 
Act, 1906 (c.*58), s. 1 (I).--Uabder v. Gains 
(A. B.) & Sons (1916), 85 L. J. K. B. 866 ; 114 
L. T. 817 ; 9 B. W. C. 0. 328, 0. A. 

2616. Injury by needle — Servant maid mending 
own dress.] — A girl, employed as a i)arlourmaid, 
was sitting in the kitchen occupying Iut spare 
time in mending a rent in her dress. Hearing a 
bell rung by her mistress, she left the darning- 
needle in her dress A went to answer the bell. 
In walking to the door she managed in some way 
to drive the needle into lier knee, breaking it olf 
short & causing herself serious injury. The 
county ct. judge made an award in her favour : 
— Held : there was no evidence to shovv that the 
injury was due to any risk incidental to her em- 
ployment, & the accident did not therefore arise 
out of her employment. — Griffiths v. Robins 
(1916), 10 B. W. C. 0. 90, C. A. 

2617. Slip at work— Causing choking.] — A 
workman employed in a colliery slipped while 
engaged in his employment. At the moment 
when he slipped he was eating a Jlarcelona nut, 
■W'hich choked him, with tlie result that he died. 

The county ct. judge found that the workman’s 
death resulted from an accident arising out of & 
in tnc course of his employment & awarded coni- 
pensation to his widow : — Held : there was evi- 
dence to support the finding & no misdirection. — 
Morgan v. Bbttispield Coljaeuy Co. (1922), 15 

B. W. C. C. 52, C. A. 

2618. Crossing railway platform on return 

from Job.] — ^Uiton *?. Great Central Ry, Co., 
No. 2336, ante. 


26 W. L. R. 610; 5 
W- R. 1092 1 15 D. L. R. 566 ; 19 
li. C. R. 13.— CAN. 

part XIV. SECT. 6, SUB-SECT. 8.— G. 

_ flt work--CookA — A cook 

waj waging across the kitchen to get 
water irom a tap when she found one 
falling oil her foot, 
get it on again, in 
stooping down, fell ©n her ''nefla 


suHtainod Injury : — theacjcldont 
did not arifie out of the employmoot. — 
Hannifin v. Fitzmaurice (1920), 14 
B. W. C. C. 320.— IR. 

r. Insurance collector.] — A 

collector for an assurance co., whose 
duty it was to moke a door-to-door 
collection of premiums, fell upon a 
stair which he bad occasion to use 
WhBft to coBeot s, nremiiim. Sc 


was injured : — Held : the accidcut 
arose out of &; in the course of the 
emploirment. — ^M illak r. Rufugb As- 
SUKANCE Co., Ltd., [1912] S. C. 37. 
—SCOT. 

t. Injury to eye by wood splinter 
when choppinff wood — Preparaiiim of 
own fire toooil food for pigs of employers. ] 
—Pike v. Murray, [1921] N. Z. L R. 
830.— N.Z. 
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Mastee and Sebvant. 


Sect. 6. — Right to comptnaation : Sub-sect. 3, H. 

&!.] 

H. Risks Attaching to ParticiUar Locality. 

2619. General rule.] — If the conditions of a 
workman’s employment oblige him to work in a 
particular place, & expose them to of an 
accident, such accident arises “ out of his employ- 
ment ” within Workmen’s Compensation Act, 
1906 (c. 68), although the nature of the employ- 
ment in no way conduced to the accident. 

Applt. was employed by resp. as a fish worker, 
& had to work in a shed which was properly con-: 
structcd & not in any way dangerous. While 
she was so working the wail of a neighbouring 
building, which did not belong to resp., fell upon 
the shed, causing the roof to give way, & applt. 
was seriously injured : — Held : the accident arose 
out of her employment & she was entitled to 
compensation. 

My view of the statute is that the expression 
“ arising out of employment ” is not confined to 
the mere “ nature of the employment.” The 
expression, in my opinion, applies to the employ- 
ment as such, to its nature, its conditions, its 
obligations, & its incidents. If by reason of any 
of these the workman is brought within the zone 
of special danger Sc is injured or killed, it appears 
to me that the broad words of the statute “ aiising 
out of the employment ” aj^ply. If the peril 
which he encountered was not an added peril 
produced by the workman himself, as ii* the case 
of Plumhy, Cobden Flour Mills Co., No. 2415, anie, 
& Barnes v. Nunnery Colliery Co., No. 2489, ante, 
in this house, then a case for compensation under 
the statute appears to arise (Lord Shaw of 
DUNFKIIMLINK). — TlIOM (OK SIMPSON) V. SINCLAIR, 
11917] A. C. 127 ; 86 L. J. P. C. 102 ; 116 L. T. 
609 ; 33 T. L. K. 247 ; 61 Sol. Jo. 350 ; 10 B. W. 
C. C. 220, H. L. 

AMUitaiwm : — ^FoUd. Feamley v. Bates & NortholllTo 
(IU17), 80 L. J. K. B. 1000. Apld. Marsh a. Pope & 
Pearsuu (1917), 86 L. J. K. B. 1349 ; Wales i. Lanibtoii' 
& Hetton Collieries (1917), 80 L. J. K. B. 1346. Consd. 
Wright. & Gi-eig v, M‘Kendry (1918), 12 B. W. C. 0. 410. 
Refd. Dennis v. White, [1917] A. C. 479 ; Whittall v, 
Stavoloy Iron & Coal Co. (1917), 80 L. J. K. B. 985 ; 
Allcock V. Rogers (1918), 118 L. T. 386 ; DavidHOii t;. 
M‘Hobb, or Ottlcer, |1918] A. C. 304 ; Bell r. Arinstrong, 
Whitworth (1919), 88 L. J. K. B. 844 ; £:lTnl(liuore v. 
London & Thonios Haven Oil Wliarvoa (1921), 14 B. W. 
C. C. 114 ; Ht. Helens Coiilory Co. v. llowitson, [19241 
A. C. 69 ; Upton v. (i. C. Ry., 11924] A. C. 302. 

2620. Seizure with fit — Fall Into ship’s hold.] — 

A workman was employed in the discharge of coal 
from the hold of a ship. His duty was to stand 
on a staging close to the open hold, direct the course 
up & down of a bucket in which the coal was being 
dischai'ged, Sc give the necessary signals to the 
crane jnan. While so engaged he was suddenly 
seized with an epileptic fit, & the result was that 
he fell into the hold & was seriously injured. It 


appeared tliat on previous occasions he had been 
subject to fits : — Held : the workman’s injuries 
were caused by an accident arising out of & in the 
course of his employment & he was entitled to 
compensation. — Wicks v. Dowell Sc Co., Ltd., 
ri905] 2 K. B. 225 ; sub nom. Wilkes v. Dowell 
Sc Co., 74 L. J. K. B. 672 ; 92 L. T. 677 ; 63 
W. B. 615 ; 21 T. L. B. 487 ; 49 Sol. Jo. 480 ; 
7 W. C. 0. 14, C. A. 


Annotationa: — ^Distd. Rodger Paisley School Board 
(1912), 6 B. W. C. C. 547. Ooiisd. Thom (or Simpson) v. 
Sinclair, [1917] A. C. 127 ; Wright & Greig v. M^Kondry 
(1918), 12 B. W. C. C. 410. Bc^. Hughes v. Clover, 
aayton, [1909] 2 K. B. 798 ; Feimah v. Mid. & G. W. Ry. 
of Ireland (1911), 4 B. W. C. C. 440 ; Coyle (or Brown) i. 
Watson. [1915] A. C. 1 ; White v. Avery (1916), 9 B. W. 
O. C. 663 ; Williams v. Llandudno Coaching Sc Carriage 
Co. (1916). 112 L. T. 848. 


2621. Injury by falling shed — Night watchman.]— 

Appet. was a watchman in the emiiloyment of 
a borough council, Sc was emjiloyed to watch at 
night some sewer works, his duty being to look 
after tools & tralllc lamps, & to prevent accidents. 
There was a watch box for him to sit in. Tlie 
tools were kept in a shanty which was constructed 
<if scaffold poles, trestles, planks, Sc a tarpaulin. 
Upon the night in question there was a fire outside 
the watch box, but as it was raining appet. lighted 
a lire in the shanty Sc proceeded to cook his food 
there. While so engaged the shanty fell down 
& injured him. The evidence showed that the 
workmen were in the habit of having their food 
in the shanty in the daytime, & there was no evi- 
dence that appet. was expressly prohibited from 
making use of the shanty, though tlie borough 
engineer gave evidence that appet. had no busi- 
ness in the shanty at all, Sc that he would discharge 
a watchman if lie had a lire in the shanty at night. 
In proceedings to assess compensation under the 
Workmen’s Compensation Act, 1897 (c, 37), the 
county ct. judge found that appet. was not pro- 
perly in the shanty, having regard to his duties, 
Sc that therefore the accident did not aiise out of 
the employment ; — Held : in the absence of a 
prohibition against appet. using the shanty, the 
evidence showed that the accident ai*ose out of 
Sc in the course of tlie employment, & the Act 
applied. — Morrib v. Lambeth Cobpn. (1905), 
22 T. L. B. 22 ; 8 W. C. C. 1, C. A. 

AnnUcUienut : — ^Distd. Brico v, Edward Lloyd, [1909] 2 K. B. 

804. B^. Gilbert v. Nizam (OwnerH), [1910] 2 K. B. 

655 ; Bedford v. Armstrong, Whitworth (1919), 88 L. J. 

K. B. 850. 


2622. Injury by fall of adjoining wall — Girl em- 
ployed In particular shed.] — Thom (or Simpson) 
V. Sinclair, No. 2619, ante. 

2623. Injury In crossing yard to reach lavatory.] 

— A woman had to cross a yard which was common 
to her employer’s premises Sc the adjoining pre- 
mises of another employer in order to go to the 
only women’s convenience available for her, 


PART XIV. SECT. 5, SUB-SECT. 8.— H. 

a. Seizure with fit — Fall into 
dUeJi .^ — ^A worker employed in gorue 
grubbing was seized with a lit while at 
work by a ditch in which there was 
w'ater. Falling face downwards he 
was drowned: — Held: the accident 
arose out of deceased’s employnjout. 
— Public Tkustick e. Groom, [1917] 
N. Z. L. R. 334.— N.Z. 

b. HaUv'ay brakesman run wer by 
train.] — In an action, under Work- 
men’s Compousatiou Act, to recover 
damages for the death ot a brakesman 
employed by deft, railway company, 
who was mu over by a train : — held : 
death was due to & resulted from a risk 
reasonably incident to the employment. 
Sc 80 arose ** out of *’ the employment ; 
Sc it arose ** in the course ” of the 
employment, doceasod being whore he 


was when the train passed over him 
In furtherance of his duty. — Kennedy 
V. Grand Trunk Pacific Ry. Uo. 
(1913), 26 W. L. R. 120 ; 6 W. W. R. 
747 ; 15 D. L. R. 172 ; 6 Sask. L. R. 
286.— CAN. 


0 . Injury to toorkman on railway 
by passing train.]— The risk of being 
stmek by a train or somothlng pro- 
jecting from the oars on a railway is a 
risk that a man working on a rallw'ay 
is specially exposed to & is incidental 
to his emmoyment. — ^Morton v. 
G. T. P. Branch Lines Co., [1017] 
1 W. W. R. 1125 ; 10 Sask. L. R. 8. 
—CAN, 


d. Injury to eye by falling mortar.] 
— ^A domestio servant was caUod by her 
mistress at 6 a.m. As she was in tto 
act of getting up, a bit of mortar from 
the renderlug attached to the slates in 


the roof of her bedroom fell into her 
right eye, with the result that she lost 
the sight of that eye. It was known 
to her mistress that handfuls of mortar 
had from time to time fallen from the 
slates : — Held e the accident arose out 
of Sc in the course of the employment. — 
Aldbbidge V. Merry (1912), 6 B. W. 
C. C. 450.— IR. 

e. Injury by slipping on snoi/’- 
eonered platform .] — Blake e. Ramsay 
(1916), 10 B. W. C. C. 600.— IR. 

f. Injury by falling slate.] — 
During a severe gale an engineer’s 
fitter was engaged in erecting machinery 
in an open yard near to a building from 
the roof of which slates were being 
blown. While stooping to adjust a 
large piece of machinery he was struck 
on the head by a faUing slate &: Inju^ • 
— Held : the accident arose out of the 
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7hich was in the adjoining premises. In retum- 
ng from the convenience she slipped on a small 
3iece of wood lying in the yard, & injured herself 
jeveroly. The yard was in good repair. The 
iieco of wood had nothing to do with the employ- 
nont : — Held : the accident arose “ out of ** the 
employment within Workmen’s Compensation 
Vet, 1000 (c. 68), s. 1 (1 ). — Fbabnley v. Bates & 
40RTHCLIFFB, Ltd. (1917), 86 L. J. K. B. 1000 ; 
.17 L. T. 193 ; 61 Sol. Jo. 506 ; 10 B. W. C. C. 
108, C. A. 

4nnotaiion8 : — ^Folld. Marsh v. Pope & Pearson (1917), 86 

L. J. K. B. 1349. Refd. Wales v, Lambton & Hetton 

Colliery CJo. (1917), 117 h. T. 454 ; Wright & Grcig v. 

M’Kendry (1918). 12 B. W. C. C. 410. 

2624. Crossing rails on employers’ premises.] — 
\ boy going by his usual & proper way to work 
dipped on a tram rail in his employers’ premises, 
fe fell, injuring his face. The tram rails were 
eroperly laid & packed : — Held : the accident 
irosc “ out of ” & “ in the course of ” the employ- 
rient within Workmen's Compensation Act, 1906 
c. .68), s. 1 (1), inasmuch as it happened on the 
iinployers’ premises by reason of a peril attached 
,o those premises.— -Marsh v. Pope & Pearson, 
:yrD. (1917), 86 L. .T. K. B. 1,349 ; 117 L.T. 456 ; 
13 T. L. R. 523 ; 62 Sol. Jo. 9 ; 10 B. W. C. C. 
506, C. A. 

Annotatinna : — ^Refd. Wright & Qroig r. M'Kondry (1918), 

12 B. W. C. C. 410 ; Upton v. G. C. Ily. (1923), 130 L. T. 

,577. 

2625. .] — A miner, who had left the pit & 

vas returning home, but while still on the colliery 
iremises, at an early hour in the morning, when it 
vas quite dark & very frosty, slipped on some ice 
to fell on a railway siding & injured himself : — 
YeZd : although the peril of slipping was a peril 
<o which every one in the country round was liable, 
7 et, inasmuch as it was attached to the particular 
ocation in which by the obligation of service the 
vorkman was placed the injury resulting there- 
*rom was caused by an accident “ arising out of 
IS well as in the course of his employment,” & 
•le was therefore entitled to compensation. — 
Walks v. Lambton & JTetton Collieries (1917), 
86 L. J. K. B. 1346 ; 117 L. T. 454 ; 33 T. L. R. 
504 ; (U Sol. Jo. 611; 10 B. W. C. C. 527, C. A. 
“innotaiiana : — ^FoUd. Marsh v. Pope & Pearson (1917), 86 

L. J. K. B. 1349. Reid. Wright & Grelg r. M'Kondry 

(1918), 12 B. W. C. C. 410. 

2626. Accident when cycling to work along em- 
ployer’s private road.] — Appet., a lad employed 
^t resps.’ colliery, used a bicycle to get to & from 
'lis work. On the morning of the accident he left 
lis home, & after proceeding along the public 
•oad turned down into the co.’s private road some 
lalf mile long which led to the colliery. At the 
colliery end of this road the co. had provided a shed 
n which their employees’ bicycles could be stored. 
~le had nearly reached the shed when he was run 
nto by a man leaving the colliery riding a bicycle. 

On a claim for compensation, the county ct. 


judge found that it was an implit^d term of the 
contract of service with the colliery co. that 
employees should bo allowed to ride bicycles 
along the employers’ private road to & from work, 
lie held that the accident arose out of & in the 
course of appet. ’s employment : — Held : there 
was evidence to support the finding &; no mis- 
direction. — S impson v. Bolsovkr Colliery Co., 
IaTD. (1920), 13 B. W. C. 0. 173, C. A. 

I. Streets and Public Places. 

2627. General rule.] — Where a workman is 
sent into the streets on his employer’s business, 
whether habitually or occasionally, & whether on 
foot or on a bicycle, or on an omnibus or a car, 
& he meets with an accident by reason of a risk 
of the streets to which his employment exposes 
liim, the accident arises out of as well as in the 
course of his employment ; it is immaterial 
that the risk which caused the accident is one 
which is shared by all members of the public using 
the streets under the like conditions. 

A boy in the employment of a firm of builders 
was ordered to go through the streets of London 
on a bicycle to fetcli some plaster, lie came into 
collision with a motor car & was injured : — Held : 

(1) the accident arose out of the employment; 

(2) tlic facts being not in dispute, this was a 
question not of fact, but of law. 

(3) It is the duty of the arbitrator to make 
definite findings of fact. — Dennis v. White 
(A. J.) & Co., [1917] A. C. 470 ; 86 L. J. K. B. 
1074 ; 116 L. T. 774 ; 33 T. L. R. 434 ; 61 Sol. 
Jo. 558; 10 ‘B. W. 0. C. 280, II. L. ; revsg., 
[1916] 2 K. B. 1,C. A. 

Anrudatifma : — Ja to (1) Folld. Arkoll v. Gudgeon (1018), 87 
L. J. K. B. 1101. CoiiBd. HofTerman v, Hocrotarv of 
State for War (1918), 11 B. W. 0. 0. 424. Apld. Simpson 
V. Bolsover Colliery Co. (1920), 13 B. W. C. C. 173. 
Expld. Byrne v. Campliell (1923), 16 B. W. C. C. 356. 
Retd. Harder v. Gains (1016), 85 L J. K. B. 866 ; Tnco 
V. Koigrate Education Committee, [1016] 2 K. B. 671 ; 
Kottlo V, McKay & Ryland (1916). 86 L. J. K B. 1490 ; 
Allcock V. Rogers (1918), 87 L. J. K. B. 693 ; Davidson 
V. McRobb, or Officer, [1918] A. O. 304 ; Knyvett v. 
Wilkinson (1918), 87 L. J. K. B. 722 ; l»rophot v. Roberts 
(1918), 120 L. T. 239 ; Wright & Grelg r. M'Kendiy 
(1918), 12 B. W. C. C. 410 ; Armstrong, Whitworth v, 
Redford, [1920] A. C. 757 ; Clark v. Lord Advocate 
(1922), 15 B. W. C. C. 320 : Upton v. O, C. Ry.. [1924] 
A. C. 302. Ja to (2) Apia. Marsh v. Pope Sc Pearson 
(1917), 86 Ti. J. K. B. 1349. Reid. Road v. Baker, 
[1916] 1 K. B. 927. 

2628. .] — If a workman while going on an 

errand for his master, slips & falls in the street & 
is injured, it is an accident arising out of & in the 
course of his employment within Workmen’s 
Compensation Act, 1906 (c. 58), s. 1 (1), for which 
he is entitled to compensation. Where, there- 
fore, a woman employed at a dental surgery was 
sent by her employer on an errand & told to hurry, 
& while hurrying back slipped on sometliing greasy 
on i»he pavement & fell & broke her wrist, it 
was held the injury was caused by accident arising 


employment. — ^A damson v. Anderson 
(1905). Ltd., [1913] S. C. 1038. 


. g. Workman working amid ahav- 
nga — Injury hy fire cauaed by careleaa 
aoourer dropping lighted wio/ch.]-— A 
hiup B carpenter, wllllo at work on 
mard amid shavlngB Sc with oily 
iroiisors, was severely burned oudng to 
tiio shavten being sot on fire througli 
l^Donror, who had come on 
hfifhtlng a clmrctte Sc throwing 
aSIS ^ • the accident 

SSf - ^JJt of the employment. — ^M an- 



h. Injury by corrugated iron blown 
J.— VOL. XXXIV. 


fnm roof .] — A carter, wliilo loading a 
horse and lorry out of his employer’s 
yard in tho course of his employment, 
was struck by a piece of corrugated 
Iron blown by a high wind oil the roof 
of a building adjoining employer’s 
yard: — Held: tho accident did not 
arise out of his omplo 3 rmont. — KiNO- 
HORN V. Guthrie, 11913] S. C. 1165 ; 
50 Sc. L. R. 863 ; [1013] 2 S. L. T. 
153 ; 6 B. W. C. C. 887.— SCOT. 


k. Injury on wheeling aiepa of 
ataira — By waving hard of fellow 
aervant.y^iJMK v. Lord Advoca'TE, 
[1922] S. C. 661.— SCOT. 


PART XIV. SECT. 6, SUB-SECT. 8.— I. 

1. Bicycle accident — Vae by weigh- 
ing auperviaor ,] — Hefternan v. Secre* 


TAKV OF State for War (1918), 11 
B. W. C. C. 424.— IR. 

m. Uae by aaleaman dr col- 

Uclor .] — ^A salesman & collector, while 
riding in a street upon a bicycle, in tho 
course of bis omploymeut, was kicked 
on the knee by a passing horse Sc 
injured : — Held : the accident arose 
out of tho employment. — ^M*Neice v. 
Singer Sewing Machine Co., Ltd., 
ri911]S.C. 12; 48SO.L. R. 15; [JOlOj 
2 S. L. T. 210 ; 4 B. W. 0. C. 351.— 
SCOT. 

n. Uae hy herd — To d: from 

work .] — A herd employed upon two 
farms usually went from home to the 
farms by bicycle, with the sanction of 
his employer. He was setting out on 
his bicycle to go to one of the farms one 

Y 
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Sect, 6 . — Righi to compensation: Sub-sect, 3, I.; 
sub sect, 4, A,"] 

out oC & in the course of her employment, & she 
wa»8 consequently entitled to compensation. — 
Abkbll V, Gudqkon (1917), 87 L. J. K. B. 1104 ; 
118 L. T. 268 ; 02 Sol. Jo. 174 ; 10 B. W. C. 0. 
(560, n. L. 

AwnoUAiona: — ^Befd. Wrisrht & Grelg v. M'Kendry (1918), 
12 B. W. C. O. 410. Mentd. Upton v, 0. 0. By., [1924] 
A. C. 302. 

2629. Bicycle accident— Whether knowledge of 
employer material— Use by canvasserJ—A col- 
lector & canvasser to an industrial co. whilst riding 
a bicycle in the course of his employment was 
knocked down & killed by a tramcar. The fact 
that he used a bicycle for the purposes of his em- 
ployment was known to & not forbidden by the 
co. : — Held : the accident arose out of the employ- 
ment within Workmen’s Compensation Act, 1906 
(c. 58), s. 1 (1). — ^Pierce v. Provident Clothing 
& Supply Co., Ltd., [1911] 1 K* 997 ; 80 
L. .T. K. B. 831 ; 104 L. T. 473 ; 4 B. W. C. C. 
242 ; sub nom, Pearce v. Provident Clothing 
& Supply Co., Ltd., 27 T. L. 11. 299 ; 56 Sol. Jo. 
363, C. A. 

Annotaiiona: — Conid. Greeno «. Shaw (1911), fi B. W. C. C. 
67. H. Diltd. Butt Provident Clothing & Supply Co. 
(1913), 6 B. W. O. C. 18. Consd. Bett v. Hushes (1914), 
8 B. W. C. C. 302. Distd. Sheldon n. Ncodliam (1914), 
111 L. T. 729 ; Slade r. Taylor (1915), 8 B. W. C. C. 65. 
Consd. Thom v. Humm (1915), 84 L. J. K. B. 1459 ; White 
V. Avery (1915), 9 B. W. C. C. G03. Diltd. Inoe v. Reigate 
Education (^mmittoi^ [1916] 2 K. B. 671 ; Read v. 
Baker, [1916] 1 K. B. 927. Ezpld. Blake v. RainRay 
(1917), 10 B. W. C. C. 500. Ckinsd. Dennis t>. White, 
[1917] A. C. 479. Befd. Earcmaker v, S.S. Corsican 
(1911), 4 B. W. O. C. 295 ; Rodger v. Paisley School 
Bottwl (1912), 6 B. W. C. 0. 647 ; Edwards v. Wlnfirham 
Agricultural Implement Co, (1913), 82 L. J. K. B. 998; 
Mltohinsou v. Day, [1913] i K. B. 603 ; Martin v, Lo^- 
bond, [1914] 2 K. B. 227 ; Pritchard v. Torkington (1914), 
7 B. W. C. C. 719 ; Hadwln v. Shepherd (1916), 9 B. W. 
C. 0. 60 ; Jlhb r, Chadwick, [1916] 2 K. B. 94 ; Thom 
(or Simpson) u. Sinclair, [1917] A. 0. 127 ; Clark v. Lord 
Advocate (1922), 15 B. W. C. C. 320. 

2630. .] — A workman employed 

as an assistant superintendent hy a tlrm of credit 
tailors was killed by a fall from his bicycle, due to 
some defect in the machine. It was part of his 
duty to call on customers, but there was no evi- 
dence that the use of a bicycle was in any way 
necessary to his work ; the employers were un- 
aw^ire that he did use it, & would have forbidden 
it had they known, llie fall occurred fifteen 
minutes after ho had made a business call on the 
bicycle, & five minutes after he had called for a 
bicycle lamp at his own home, which was on the 
way back to the olTice. There was no evidence 
that he wanted the lamp for business work : — 
Held : the accident did not arise out of & in the 
course of the employment. — ^B utt v. Provident 
Clothing & Supply Co., Ltd. (1913), 6 B. W. C. C. 
18, 0. A. 

2631. Use by branch manager.] — 

A manager of one branch shop had to take his 
books for inspection every Saturday to another 
branch two miles away. ITe used his bicycle for 
this purpose at the suggestion of the manager of 
this other branch. When returning one day after 
one o’clock, his closing hour, he met with a side 
slip, fell, & injured himself : — Held : the risk was 
not one to which he was exposed more than other 
members of the public, & the accident, did not 
arise out of the employment. — Siade v, Taylor 
(1916), 8 B. W, C. C. 66, C. A. 

.--Apld. Read v. Baker, [1916] 1 K. B. 927. 

Dennis v. White, [1917] A. 0. 479. 


2632. Use by solicitor’s blerk.]— 

A solr.’s clerk had to attend once a week a justices’ 
ct. which was ten miles distant from his employer’s 
office by road. He went to & returned from 
these cts. sometimes by train & sometimes by his 
bicycle. His train fares were office expenses. He 
used his bicycle with the knowledge & without the 
disapproval of his employer. One day in returning 
from a ct. on his bicycle, he was run into by a 
motor car &, killed : — Held : the accident did not 
arise “ out of ” his employment within Workmen’s 
Compensation Act, 1906 (c. 68), s. 1 (1). 

The facts being admitted or not disputed, it 
becomes a question of law whether or not an 
accident arises “ out of ” the employment. — B ead 
V. Baker, [1916] 1 K. B. 927 ; 86 L. J. K. B. 869 ; 
114 L. T. 828 ; 32 T. L. B. 382 ; 60 Sol. Jo. 402 ; 
9 B. W. 0. C. 361, C. A. 

Annotation, .'^FoUd. Inoo v, Roigate Education Committee, 

[1916] 2 K. B. 671. 

2638. Use by visiting nurse.] — ^Appet. 

was employed as a visiting nurse by an education 
conunittee to visit children at their homes & was 
required by her employers to ride a bicycle provided 
hy them for that purpose. Her duties necessitated 
her riding her bicycle from six to ten miles every 
day along one or other of the roads in her district, 
&> the number of cases she visited averaged about 
one hundred &; twenty a month. Each visit 
usually occupied only a few minutes. On leaving 
a house where she had been visiting a child, in 
attempting to cycle round a cart & horse whicli 
were standing across the road, her bicycle 

skidded ” & one of the wheels became locked 
in the back wheel of a passing cart, & she was 
thrown to the groimd & seriously injured. The 
district in which appet.’s work lay was a residential 
rural district, & the road was an ordinary water- 
bound macadam road in fairly good condition : — 
Held : the accident did not arise out of the employ- 
ment inasmuch as appet. had failed to prove that 
it exposed her to exceptional risks beyond those 
to which ordinary bicycle riders were exposed. — 
Ince V, Beigate Education Committee, [1916] 
2 K. B. 671 ; 85 L. J. K. B. 1283 ; 116 L. T. 402 ; 
32 T. L. B. 721 ; 60 Sol. Jo. 606 ; 9 B. W. C. C. 
595, C. A. 

Annotation : — ^Reld. Blako v, Ramsay (1917), 10 B. W. 0. O. 

500. 

2684. Use by employee.] — D ennis v. 

White (A. J.) & Co., No. 2627, ante. 

2685, Run^g down.] — A brewer’s drayman, 
whose duty it was from 8 a.m. till 8 p.m. to drive 
round a ceitain district in London a pair of horses 
in a dray belon^g to his employers for the 
purpose of obtaining orders for & delivering beer 
to their customers, at about 2 p.m. left his dray 
at the side of the road opposite to a public-house, 
to which he went to get a glass of beer. After an 
absence of about 2 minutes he left the public- 
house to return to his dray, & while crossing the 
road was knocked down by a motor car, receiving 
injuries which resulted in his death. Upon a 
claim by his dependants for compensation under^ 
Workmen’s Compensation Act, 1906 (c. 68) : — 
Held : there was no break in the employment ; 
what the man did was reasonably incident to his 
employment; he was exceptiozially exposed to 
street accidents; the accident therefore arose 
out of & in the course of the employment ; & the 
dependants were consequently entitled to com- 
pensation. — ^M artin v. Lovibond (J.) So Sons, 


day, when hla own dog got in the way 
& npBOt him: — Held: the aooideut 
arose in the course of but not out of the 
employment.— OiusENK o. Shaw (1911 ), 


46 I. L. T. 18 ; 6 B. W. C. O. 673.— 
IR. 

^ o- Uae by eoadiman — Calling 

for letters for employera — Drunkenperaon 


lurching 

Hughes 

scot. 


against Bett i 

(1914), 8 B. W. C. O. 302.- 


p. Machine-fitter repreamUng em. 
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lyPD., [1914] 2 K. B. 227 ; 83 L. J. K. B. 80« ; 
110 L. T. 466 ; 7 B. W. C. 0. 243, C. A. 

Jnnotaliom : — ^Expld. Thom (or Simpson) v, Sinclair, [1917] 
A. 0. 127. Retd. Slade v. Taylor (1916), 8 B. W. C. O. 65 ; 
Dennis v. White, [1916] 2 K. B. 1 ; Inoe v. Roigate 
Education Committee, [1916] 2 K. B. 671 ; Boll v, Arm- 
strong, Whitworth (1919), 88 L. J. K. B. 844. 

2686. .] — A builder’s labourer, working on 

a job in London, was ordered to go, in the break- 
fast hour, to a shop 100 yards from where he was 
working to obtain a supply of whitening, & to 
mix it before he went to his own breakfast. For 
this purpose he had to cross the road. This he 
did in a hurry, & was knocked down & injured 
by an electric tramcar : — Held : the accident did 
not arise out of the employment. — Symmonds v. 
King (191.5), 8 B. W. C. C. 189, C. A. 

Annotation Refd. Thom v. Humm (1915), 84 L. J. K. B. 
1459. 

2687. .] — A woman employed at a shop, 

had to go every morning over a public level 
crossing for the keys. She was on one occasion 
knocked down by a train & injured. On a claim 
for compensation the county ct. judge found that 
she incurred no greater risk of this than the 
general public, & consequently held that the 
accident did not arise out of the employment : — 
Held: there was no misdirection. — ^Hadwin v. 
Shepherd (1915), 9 B. W. 0. C. 60, C. A. 

AnnotalUms : — ^Folld. Chapman v. a.S. John W. Peam 

(1916), 9 B. W. C. C. 224. Ezpld. Dennis v. White, 
[1916] 2 K. B. 1. 

2638. Servant slipping.] — Tt does not suffice to 
say that an accident which befalls a Workman 
arises “ out of ” his employment as well as ** in 
the course of ” it in the sense that but for that 
emplo^mient the workman would not have gone 
to the spot A; met with the accident ; but the 
authorities show that there must be some special 
risk incidental to the workman’s employment that 
imposes upon him a greater peril than an ordinary 


person meurs. 

Wlxerc, therefore, a charwoman was sent to 
post a letter for her employer, & whilst proceeding 
to the post office, which was at a distance of about 
100 yards from the house where she was employed, 
she slipped upon some object that was lying on the 
footpath & broke her leg, it was held that the 
accident did not arise “ out of ” as well as “ in 
the course of ” her employment, within Workmen’s 
Compensation Act, 1906 (c. 68), s. 1 (1) ; & she 
was not entitled to compensation under that Act. 
— Sheijdon V. Needham (1914), 111 L. T. 729 ; 
30 T. L. R. 690 ; 68 Sol. Jo. 062 ; 7 B. W. O. C. 
471, C. A. 


Anrwtaliono : — ^Folld. Hadwln v. Shepherd (1915), 9 B. W. 
C. C. 60 ; Slade e. Tayior (1915). 8 B. W. C. C. 66. Apld. 
Griffiths V. Uobins (1916), 10 B. W. C. C. 90. Overd. 
Deunis v. White, [1917] A. C. 479. Byrne v, 

Campbell (1923), 16 B. W. C. C. 366. Reid. Bott v, Hughes 
(1«14). 8 B, W. O. O. 362 ; Jlbb v, CJhadwlok (1915), 112 
L. T. 878 ; Williams v. Llandudno Coaching & ^rriage 
Co., [19161 2 K. B. 101 ; Upton v, Q. 0. Ry. (1923), 130 
Ij. T. 677. 


2689. .] — ^Appet., who was the skipper of a 

schooner belonging to the employer, went ashore 


on the ship’s business, & as he walked along the 
street on his way back to the ship, ho slipped on a 
piece of orange peel & fell & broke his thigh. 
The county ct. judge hold that on the day of the 
accident, owing to there being fruit stalls in the 
street & to its being overcrowded, appet. incurred 
more risk of slipping on orange peel than persons 
in other streets, & that as he was compelled by 
his work to return along the street where the 
accident occurred the accident arose out of & 
in the course of the employment, & he awarded 
compensation ; — Held : as there was nothing 
peculiarly incidental to the employment that made 
appet. more liable to accident by slipping on orai^o 
peel than any one else the accident did not ^ise 
out of the employment, & appet. was not entitled 
to compensation. — C hapman v. John W. Pearn 
(Owner) (1916), 32 T. L. R. 368 ; 9 B. W. C. C. 
224, 0. A. 

Annotations : — ^Eipld. Dennis v. ^Vlllto, [19161 2 K. B. 1. 

Reid. Inoo V, Reigato Education (Jommittce, [1916] 2 

K. B. 671. 

2640. .] — Arkbll V. Gudgeon, No. 2628, 

ante. 

2641. Taxicab driver — Failure to hear sentry’s 
challenge.] — A taxicab diiver was employed to 
drive an officer to a fort guarded by sentries at 
two o’clock in the morning. The night was windy 
& rainy. The driver in approaching the fort was 
cliallenged by a sentry, but failed to hear the 
challenge owing to the wind & rain & the noise 
of the engine of the cab, & he was shot by the 
sentry. He sought to recover & was awarded by 
the arbitrator compensation for the accident from 
his employers : — Held : there was evidence on 
which the arbitrator could properly find the 
driver was, from his employment, more exposed 
to the risk of such an accident as occurred than an 
ordinary member of the public, & the arbitrator 
was justified in awarding compensation. — Thorn 
V. Humm & Co. (1915), 84 L. J. K. B. 1459 ; 112 
L. T. 888 ; 31 T. L. R. 194 ; 8 B. W. 0. C. 190, 
C. A. 


Sub-sect. 4. — Proof op Accidents arising out 

OP AND IN the course OP THE EMPLOYMENT. 

A. Onus of Proof. 

2642. Onus on applicant — ^To show accident arose 
out of & In course of employment.] — McNicuolas 
V. Dawson &, Son, No. 2652, post. 

2648. .] — PoMFRET V. Lancashire & 

Yorkshire Ry. Co., No. 2692, post 

2644. .] — Bender v. Zent (Owners), 

No. 2676, post. 

2645. .] — ^Barnabas v. Bbrsham Col- 

liery Co., No. 2656, post. 

2646. .] — A workman employed in 

fairly light work in a colliery was taken ill. He 
went home & died the same day from angina 
pectoris. The man’s heart was found to be in a 
bad condition of long standing. The medical 


ploj^ on tour of inspection vHth in 
spedor of weighing machinesSlippin 
on frosty road on journey to a machine. 
TrWmra v. Avert (W. & T.). Ltd. 
S. C. 209 ; 63 Sc. L. R. 122 
2 S. L. T. 374 ; 9 B. W. C. C 
663. — SCOT. 

Fart xiv. sect. 6, sub-sect. 4 .— a 

^ applicani-^To shot 
ocdaent arose out of db in cowr^ o 
employment.} — The onus of proyingoj 
an arbn. under Workmen's Compensa 
?•, thi 

accident complained of arose out o 
cc happened in tlie course of th( 


injured workman's employment rests 
iij)on appet. — Gousick v. C. P. R. 
(Man.). [1917] 3 W. W. R. 807.— CAN. 

264211. .] — M'Adam V. 

Harvey, [1003] 2 I. R. 611.— IR. 

2642 111. ^.1 — In a claim for 

compensation under Workmen's Com- 
pensation Act. 1906. the burden of 
proving that the accident arose both 
out of & In the course of the employ- 
ment rests on appet. — Gatton v. 
Limerick S.S. Co.. [1910] 2 1. R. 661. 
— IR. 

2642 iv, ,] — Holland v. 

Co»muNiTY OP Convent of Mercy, 


NiiWPORT (1913). 47 I. L. T. Jo. 29.— 
IR. . 

2642 V. .] — Jarvis r. Otago 

Harbour Board. [1926] N. Z. L. R. 
619.— N.Z. 

2642 vl. .] — In an applica- 

tion under the Workmen's Compensa- 
tion Act, 1906, the onus is on claimant 
to prove that tlie accident arose out of 
& In the course of the workman's 
employment. — O'Brien v. Star Line, 
Ltd., [1908] S. O. 1258.— SCOT. 

2642 vll. .1 — Miller V. 

North BKirisn Lo<*omotive Co., Ltd., 
[1909] S. C. 698.— SCOT. 

Y 2 
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Master and Servant. 


Sect, 6 . — Bight to compensation: Sub-sect. 4, A, tS: 

B. (g), (fe) jc).] 

evidence was that angina pectoris might be 
brought on by several causes, & might be due to 
circumstances which could scarcely be called an 
accident at all : — Held : though as a matter of 
conjecture it was probable, it was not proved as a 
matter of legitimate inference from the facts, that 
the death was due to an accident arising out of 
& in the course of the employment. — Hawkins v, 
Powells Tillery Steam Coal Co., I/td., [1911] 
1 K. B. 988 ; 80 L. J. K. B. 709 ; 104 L. T. 365 ; 
65 Sol. Jo. 329 ; 4 B. W. C. 0. 178 ; sub nom, 
Poweij:^ Tillery Steam Coal Co., Ltd. v, 
Hawkins, 27 T. L. B. 282, C. A. 

AnnolatUms -Consd. Fonnah v. Mid. & G. W. Jly. of Ireland 
(1911), 4 B. W. C. C. 440 ; Euman v. Dalzlel (1912), 

0 B. W. C. O. 900 ; Stapleton r. Dinnln&rton Main Coal 
Co. (1912), 107 L. T. 247. Refd. Beaumont v. Under- 
flrround Electric Uys. of London (1912). 5 B. W. C. C. 247 : 
Chandler v. G. W. Ry. (1912). 106 L. T. 479 ; Kerr (or 
Lendrum) v. Ayr Steam Shipping Co., 11915) A. C. 217. 

2647, ,] — A collier whoso work was to 

lift loaded tubs on to the rails complained of great 
pain wliile so employed & went home. He 
remained in bed there & vomited continually. 
A week afterwards he was operated on for strangu- 
lated hernia, but death ensued. Tlie only evidence 
which diminished at all the strong probability of 
the connection between the workman’s exertions 
was that of the doctors who found an abnormal 
cavity, probably congenital, in the colon, S: said 
that a gangwmous condition might be expected 
to be set up within a few hours to tliree days after 
the rupture, wdiereas that condition had not 
existed from the time of ceasing work until that 
period had passed. The county ct. judge rejected 
the employers’ contention that the hernia was 
caused by the vomiting & decided that the injury 
arose by accident out of & in the course of employ- 
ment ! — Held : in cases where the admitted facts 
gave rise to conflicting inionmees of equal degree 
so that the probability >vas a matter of conjecture 
appet. would rightly be required to i)i‘ove 
affirmatively the claim made, but where the pro- 
babilities were not equal the county ct, judge was 
entitled to weigh them & draw an inference of fact 
therefrom & so long as there was evidence to 
Buppoit his finding the ct. had no jurisdiction to 
question his award. — L ancaster v. Blackwell 
Colliery Co., Ltd. (1919), 89 L. J. K. B. 609; 
122 L. T. 162 ; 64 Sol. Jo. 113 ; 12 B. W. C. C. 
400, H. L. 

2648. To show that he was acting for 

purpose of employer's trade.] — Gaiuiallan Coal 
C o. V. Anderson (or Devlin), No. 2511, ante. 

2640. Onus shifted to employer— On proof that 
applicant engaged in employer’s work up to time 
of accident.] — Where the workman is engaged in 
his master’s work up to his death & the last acts 
that are known are consistent with the continuance 
of that W'ork it is for the person who alleges a 
cessation of his working for his master to prove it 
(Fletcher Moulton, L.J.). — ^Astley v. Evans 
(R.) & Co., ITTD., [1911] 1 K. B. 1036 ; 80 L. J. 
K. B. 731 ; 104 L. T. 373 ; 4 B. W. C. C. 209, 
C. A. ; affd. s\ih nom. Evans (Richard) & Co., 
Ltd. V. Asti^y, [1911] A. C. 674, H. L. 

AtuMoiiorw .‘—Consd. Prosaer v. Omhom Navigation 
^Uterlej (1921). 14 B W. C. C. 42 . Refd. o 

8* Jones i\ Canadian 

1 aeWo By. (lOi: ), 83 L. J. P. C. 13 ; >Varren e. Hedlev's 
Colllory (Jo. (19 3), ( B W C. C. 136 ; Garmllan Coal Co. 
V, Anderson (or De\lm) (19*36), 1 9 B. W'. C. C. 356. Mentd. 


Southall 0. CheshireConnty No^Co. (1912), 6 B. W C C 
261 ; Stapleton v. Dinnin^n Main Coal Co. (1912), 107 
L. T. 247 ; Watkins v. Guest, Keen & Nettlefolds (1912). 
106 L. T. 818 ; Wemyss CJoal Co. v. Symon (1912). 0 
B. W. C. C. 298 ; Plumb r. Cobden Flour Mills Co. (1913). 
108 L. T. 161 ; Maxwell v. Huabon Coal & Coke (Jo. 
(1916), 86 L. J. K. B. 428 ; yVardle e. Bnthoven (1916), 
86 L. J. K. B. 309 ; Rlgllngt;. Minister of Munitions (1921), 
14 B. W. C. C. 1. 


2660. .] — (1) A workman was em- 

ployed on premises through which four sets of 
railway lines ran from east to west. He was 
employed on the south side of these rails. In his 
dinner hour he crossed the lines by the level 
crossing to the north side in order either to go to 
the mess room or the lavatory, to either of which 
places at that time of the day he was entitled to 


go- 

As he was returning to his work, the watchman, 
who was stationed at the north side of the level 
crossing, warned him that there was a passenger 
train duo on the line he would have to cross first. 
He crossed those lines & reached the goods or 
southern lines, &: then was seen to stop at a place 
of safety quite clear of the passenger train lines. 
The passenger train passed, & his dead body was 
found on the line. Although there was no evidence 
exactly as to how the accident happened the county 
ct. judge drow the inference that the man was 
acting in the course of his employment when it 
happened, & therefore held that it arose out of liis 
employment, &; awarded compensation : — Held : 
there was sufficient evidence to support the 
inference drawn by the coimty ct. judge, & no 
misdirection. 

(2) Deceased was engaged on work within his 
employment up to a moment before his accident, 
& that being so, the onus was upon the employers 
to prove that his last act causing the accident was 
inconsistent witli his continuing within his 
employment. — Rigiang v. Minister op Munitions 
(1921), 14 B. W. C. 0. 1,0. A. 

2651. Proof that accident arose In course of 

employment — Allegation that accident caused by 
breach of regulation.] — A fireman & a miner acting 
under his directions, while engaged in clearing 
gas from a mine, were killed by an explosion by 
gas. Upon a claim for compensation by the 
ropresentatives of the miner the arbitrator found 
that the explosion was due to an attempt to relight 
the fireman’s safety lamp in breach of Coal Mines 
Act, 1911 (c. 50), s. 34 (1) (iii), but that the evidence 
did not disclose by which of the men the attempt 
had been made, & he refused compensation : — 
Held ; as it appeared primd facie that the miner 
met his death by accident arising out of his 
emplojmient, the onus lay on the employers of 
establishing that he had committed a breach of 
the regulation & that they had faUecl to discharge 
that onus; compensation should therefore be 
awarded. — Moore (A. G.) & Co. v. Barkey, [1923] 
A. C. 790 ; 93 L. J. P, C. 63 ; sub nom. Barkey v. 
Moore & Co., 130 L. T. 45 ; 16 B. W. C. C. 176, 


B. Sufficiency of Proof. 

(a) Aeddenis with Machinery. 

2652. Claim successful — Workman drawn Into 
machine.] — The burden of proving that an 
accident arose out of & in the course of the work- 
man’s employment lies on pltf. ; but the burden 
of proving serious & wilful misconduct lies on 
deft. 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (a). 

26521. Claim successSul^-Workman 


dravm into ma<Aine .] — Sbxton v. Hos- 
FORD (1910), 60 I. L. T. 91.-~IR. 

q. Claim untuccesaSul — Using hoist 


contrary to orders .] — ^M'Dajd v. Stexl, 
(1911) S. C. 869: 48 Sc. L. R. 766 ; 
[1911)2 8. L.T.13; 4B.W.C.C. 412. 
—SCOT. 
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A workman employed by defts. to attend to a 
steam engine withbi a shed & to a mortar pan out- 
side the shed worked by the steam engine & used 
to grind mortar for a building, was seen to start 
the engine. Very shortly afterwards he was 
found involved in the machinery, whereby he was 
killed. The shed had two doors, one of which 
was safe ; the other, a small one, used occasionally 
for ventilating the shed, was dangerous by reason 
of proximity to a revolving shaft, & the man had 
been forbidden to use it. It appeared that the 
man was approaching the small door when he 
met with the accident ; — Held : there was evidence 
that the accident arose out of & in the course of 


his employment. — ^McNicholas v. Dawson & 
Son, [1800] 1 Q. B. 773 ; 68 L. J. Q. B. 470 ; 80 
L. T. 317 ; 47 W. R. 500 ; 15 T. L. R. 242 ; 43 
Sol. Jo. 312 ; 1 W. 0. C. 80, 0. A. 

Annotaluma : — ^Reld. Henneesy v. McCabe (1890). 09 L. J. Q. B. 
173 ; Rees v. Thomas (1899). 68 L. J. Q. B. 539 : B'enn v. 
Miller, ri900] 1 Q. B. 788 ; Pomlret v, L. & Y. Ry. 
n»03), 89 L. T. 176 ; Upton v, G. C. Ry., I1924J A. C. 


2653. ; .]— A boy employed in a shoe 

factory was in the course of his duty picking up 
pieces of card from the floor near running 
machinery, when he became caught in a loose 
driving belt. He was drawn up to a revolving 
shaft, & received severe injuries. According to 
his own evidence he did not touch the belt with 
his hand all that afternoon, but his shirt sleeve 
caught in it. The employers* case was that he 
was playing with the belt, which he had been 
cautioned not to do. The county ct. judge, after 
visiting the place of the accident, foimd that the 
boy had been caught by his sleeve, & to save 
himself had instinctively put Ids hand out & taken 
hold of the belt, & had so been carried up. He 
consequently found that the accident arose out of 
the employment. 

The employers argued on appeal that the county 
ct. judge, not having escaped the workman’s 
evidence as to how the accident happened, was 
not entitled to suggest a theory of his own : — 
H eld : there was evidence to support the inference 
drawn by the judge as to how the accident i 
liappened, & no misdirection. — Durrant v. Smith 
& Co. (1914), 7 B. W. C. C. 415, C. A. 

2654. Claim unsuccessful — ^Boy killed by machine 
In part of workshop where not employed.] — ^A lad 
was employed to control a motor engine by means 
of a switchboard, which was eighteen feet away 
from the engine. It was also his duty, when so 
omered, to clean the engine when it was stationary. 
The engine was fenced off. Without known reason 
he left the smtchboard & got through the fence 
when the engine was in motion, & was killed by 
being caught in a cog wheel : — Held : the depen- 
dant had not discharged the onua of proving the 
accident arose out of & in the course of the employ- 
ment.— Smith V, Stanton Ironworks Co. Col- 
U^iES, Ltd. (1913), 6 B. W. C. C. 239, C. A. 

2656. Workman using revolving shaft.] — 

Cobden Flour Mills Co., Ltd., No. 

.2415, ante, 

(b) Apoplexy, 

2666. Claim unsuccessful— No evidence con- 
nectlng fit with employment.] — (1) A workman 


while performing his ordinary duties in the 
ordinary way had an apoplectic seizure, from which 
he died shortly after. There was medical evidence 
that he was in such a state of health that the attack 
might have been brought on by exertion, or might 
have come on apart from any exertion on his part. 
There was no evidence that his work subjected 
him to any extraordinary strain ; — Held : there 
was no evidence that his death was caused by an 
accident arising out of his employment, & his 
employers were not liable to pay compensation 
to his dependants. 

(2) In cases under the Workmen’s Compensation 
Act, as in other cases, the onus of proof of claim 
rests upon appet. (Lord Loreburn, C.). — 
Barnabas v, Bersham Colliery Co. (1910), 103 
L. T. 513 ; 55 Sol. Jo. 63 ; 4 B. W. C. C. 119, 
H. L. 


Annotaiiems : — to (1) Consd. Foimah v. Mid. & G. W. Ry. 
of Ireland (1911), 4 B. W. C. C. 440. Distd. Trodden v, 
McLennard (1911), 4 B. W. C. C. 190. Ezpld. Lowly v. 
Port of London Authority (1914), 111 L. T. 776. CklxUid. 
Maxwell v. ituabou Coal Sc Coko Co. (1916), 86 L. J. K. B. 
428. Reid. Euman v. Dalziol (1912), 6 B. W. C. C. 900 ; 
Lancaster v. Blackwell Colliery Co. (1918), 120 L. T. 3; 
Andrews v. Highley Mliiinfir Co. (1922), 15 B. W. C. C. 192. 
Aa to (2) Apld. Hawkins u. Powells Tillery Steam Coal Co., 
[19111 1 K. B. 988 ; Kemp v. Clyde Shipping Co. (1918). 
87 L. J. K. B. 861. Refd. Chandler r. G. W. Ry. (1912), 
106 L. T. 479 ; Woods v. Wilson (1913), 29 T. L. R. 726. 
Mentd. Travers v. Cooper, [1915J 1 K. B. 73. 


2657. .] — A ship’s stoker, while on 

duty on a sliip in the tropics, went into a coal 
bunker adjoining the stokcJiold, & was soon after- 
wards found in a condition of heat apoplexy. 
Upon the medical evidence the arbitrator found 
that it might have been caused by the heat of the 
sun or of the stokehold, & that it was not proved 
that the fit hod been brought on by the work the 
man had been doing at the time, & that therefore 
the apoplexy w'as not caused by accident arising 
out of the employment: — Held: there was no 
misdirection. — Olson v, Dorset (Owners) (1913), 
6 B. W. C. C. 058, C. A. 


(c) Asphyxiation, 

2658. Claim unsuccessful — No evidence that 
accident arose out of employment.] — A collier was 
found asphyxiated in a stall where men had been 
warned not to go because of the gas being dangerous. 
No explanations was forthcoming as to why he 
went there. The county ct. judge found that the 
onus on dependant of proving that deceased met 
his death by accident arising out of So in the course 
of his employment had not been discharged ; — 
Held : the question was purely one of fact for the 
judge & there was no misdirection. — Morgan v, 
Cynon Colliery Co. (1915), 8 B. W. C. C. 499, 
C. A. 

2650. .] — Deceased, who was a man 

of regular habits, sober & trustworthy, was a 
labourer in the employment of resps.. So he was 
last seen alive shortly before noon on Sept, 29, 
1917. At night an official on duty at resps.’ 
works noticed a smell of coal gas issuing from a 
room which was used as the testing room, the door 
of which he found locked. The smell of gas 
being so strong, the official entered the room by way 
of the window. So there he found deceased, who 
had been obviously poisoned by gas, for close to 
him was a gaspipe with the gas turned on Sc 


part XIV, SECT. 6. SUB-SECT. 4 
B. (b). 

2656 1 . Claim unauccesafuX — No i 
connecli^ M toUh emploi^nei 
r^BLAKET t>. HoBSOX, EcKFORD & C 
Ltd., [lOiaj s. C. 334.-BC0n^ 


»• CJalTO ntceatfut—Bvidenee eon- 


neciino fit with employmeni.] — ^Aitkbn 
t>. Finlaysox Boxsfikld & Co., Lti>. 
(1914), 7 B. W. C. C. 918.— SCOT. 

t. .1 — A workman in the 

course of his employment in a bonded 
store, the floor of which was made of 
concrete, was seized by a fit & fell, 


fracturing his skull on the floor. Sc 
thereby sustaining injuries which caused 
Ills death : — Held : the death was 


caused by accident arising out of his 
employment.— M'K isxdby v. Wright 
Sc Grrig, ltd., [1919] S. O. 98 ; 50 
Sc. L. R. 39 ; [1918] 2 S. L. T. 282 ; 
12 B. W. C. C. 410.— SCOT. 
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Sect. 6 . — Sight to compensation: 


Suh-aecU 4, B. (c) 


^^mg. The purpose for which deceased was 
m room did not appear. He had no right to 
De there on a Saturday afternoon. He had not 
been cleaning the machinery as he had no 
implement with him. Nor was there any explana- 
tion of the door being fastened. The question 
was whether appet., who was the widow & 
dependant of deceased, on whom the burden of 
proof lay, had proved to the satisfaction of tlie 
^unty ct. judge that deceased’s death was caused 
by accident arising out of & in the course of 
his employment. The judge took the view that 
he was not judicially satisfied that deceased so 
met with his death : — Held : it was quite 
impossible for it to be said that the county ct. 
judge, having regard to the nature of the evidence 
before him, ought to have drawn a conclusion 
different from that which he did. — Gray v, Sop- 
wiTH Aviation Co., Ltd. (1918). 88 L. J. K. B. 
820 ; 110 L. T. 104 ; 11 B. W. C. C. 63, C. A. 

(d) Blood Poisoning. 

2660. Claim successful—ColUer—Crushed finger.] 

A workman, who was employed in a colliery, 
died from blood poisoning resulting from an injury 
to his finger. He was working at night, & on the 
cvenmg of the accident ho left his home, which 
was just over a mile from the pit, with his inger 
well. Ho mTived at the pit with his finger un- 
arrived liome early next morning 
with his finger crushed. He continued to work 
for some days, when blood poisoning set in, & 
ne died. His widow claimed compensation under 
the Workmen s Compensation Act, 1807 (c. 37), 

lie was not 

entitled to draw the inference that the accident 
arose m the course of his employment, as it might 
have occurred on the way home Held ; the 
judge was at libeiiy to draw the inference that the 
ajjcident arose m the course of the employment.— 

a it JT a’. 

JV,?® £■ Swanpoa Vole (Owner.) 

Wright V. Kerrigan (1911), 4 B. W. C c’ 432 * mSu* 
Collieries (1912), io7* L. T 
Coma. Dyhouse v. G. W. Rv. run ino t 
S hea ». Barnsley (lfl6), 9 C. wV. 



77^,T7r~ loot.]— On the mominc 

14, lull, a collier started at liis work in 
^ employers’ coal i^e having made nT^i” 

him walking 

liw the matter with his feet. 

ot the staU where he had been 
headman that his 
a , The h^man found in the s^ 

SoS weighmg about three or four 

rooi durmg the workmg hours. On Aug 19 a 

n J**® a Bi^^woumd 

“*®i‘ ^ of a kinnSat wS 

StT!: doctor’s opiXm^a 

oiiSon T **” *’ “the dieter’s 

^ ^ due to tetanus supervening 
on the wound. A serateh or nearly heS“S!? 


of the sole of the foot was also discovered. On 
Aug. 25 the workman was found to be suffering 
from tetanus, from which he died the next day. 

It was decided by the county ct. judge, giving 
effect to what was laid down by the House of Lor£ 
in Evans {Richard) & Co., Lid, v. Astley, No. 2693, 
poaU that the more probable conclusion from the 
evidence was that an accident had happened to 
deceased arising out of & in the course of his 
employment, the inference to be drawn therefrom 
being that the wounds on his foot were caused by 
the fall of the stone ; & that therefore his death 
was caused by that accident : — Held : there was 
evidence to support the finding of the county ct. 
judge. — Stapleton v, Dinnington Main Coal 
Co., Ltd. (1012), 107 L. T. 246 ; 6 B. W. C. C. 
602, C. A. 

2662. Knee grazed In moving tubs.] — 

Hayward v. Westleioh Colliery Co., Ltd., 
No. 2017, post. 

2668. Workman re-openlng old operation 

wound.] — A workman who had undergone an 
operation returned to work before the operation 
wound was completely healed, with instructions 
not to strain liimself . He worked at the lever of a 
machine. A fellow workman, noticing that the 
machine was stopped, looked for the man, & saw 
that he was talking to the foreman some yards 
away. It was then seen that blood was flowing 
freely from the operation wound & soaking into 
his l^ots. Septic poisoning followed, & the man 
died. In the absence of direct evidence os to what 
had happened, the county ct. judge drew the 
inference that the wound had buist open through 
the strain of working the lever, & awarded com- 
pensation to the dependants ; — Held : there was 
evidence from which the county ct. judge could 
draw this inference. — Groves v, Bureoughbs & 
Wati's, Ltd. (1011), 4 B. W. C. C. 185, C. A. 

2664. Bricklayer— Sore on hand.] — ^A brick- 
layer in the employment of resps. returned from 
work on Dec. 27, 1011, with a sore on the back of 
the thumb of his left hand. The woimd appeared 
to heal, but ultimately blood poisoning ensued 
in the armpit, & the workman died on Jan. 30, 
1012. His dependants claimed compensation 
under Workmen’s Compensation Act, 1006 (c. 58), 
& evidence was given that injuries such as this 
were common in the case of bricklayers. The 
workman was engaged in cutting gloves in a 
wall, & had to use a hammer & chisel. In doing 
such work the face of the hammer might slip off 
the chisel & hit the workman’s hand. The medical 
evidence was that the inflammation started under 
the rn^’s armpit in the form of an abscess, due 
to an inflamed gland, & that an injury to the back 
of the thumb might give rise to this. The doctor 
was of opinion that the bacillus got into the m^.r\ 
through this injury, but he said in cross-examina- 
tion that he could not say that a dirty condition 
of the armpit m^ht not have caused ^e abscess. 
The county ct. judge drew the inference that the 
man died from septic poisoning resulting from an 
injury which arose out of & in the course of his 
employment, & awarded compensation : — Held : 
there was evidence from which the county ct. 
judge might infer that the injury to the workman 
happened to him while he was at work, & the 
co^ty court judge was justified in accepting the 
evidence of the doctor & holding that the work- 
man’s death was due to the accident. — ^Pleet v. 


. FART XIV. SECT. 6, SUB-SECT. 4.—- B. (d). 

1 8-b. *• * SoNe.LTi>.. [X917] S. C. 101; 61 So. L. E. 112; 11917] 
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Johnson & Sons (1918), 29 T. L. B. 207 ; 67 
Sol. Jo. 226 ; 6 B. W. C. 0. 60, C. A. 

Annotation: — ^lUfd. Muoro. Brice v. Marten, Same v. 11., 
[1920] 3 K. B. 94. 

2665. Workman handling bone manure.] — 

A workman was employed for some time before 
his death in a manure factory & his work consisted 
in handling & bagging bone manure. He became 
ill with blood poisoning & subsequently died. It 
was proved in evidence, on a claim by his widow for 
compensation, that death was due to infection 
from germs known as streptococci & staphylococci. 
Such germs were found to exist in great numbers 
in the bone dust handled by deceased, but there 
was evidence that they existed to a much 
lesser degree almost anywhere. The point of 
infection was a scratch on the leg, the origin of 
which was unexplained. The sheriff-substitute 
drew the inference &: found that the infection 
was derived from the germs in the bone dust & 
held that the death consequently resulted from 
injury by accident arising out of & in the course 
of the employment: — Held: there was evidence 
to support the finding of the sheriff-substitute 
& no misdirection. 

All that is material is that the infection should 
have been the result of contract at some one 
particular time, &; that this one particular time 
should have been during the course of the employ- 
ment. . . . What that particular time was is 
immaterial so long as it reasonably appears that 
it was in the course of the employment (Lord 
J ilRKENHEAD, C.). — INNES (OR GrANT) V. KYNOCH, 
11919] A. C. 765 ; 88 L. J. P. C. 85 ; 121 L. T. 
89 ; 85 T. L. K. 392 ; 63 Sol. Jo. 444 ; 12 B. W. 
G. G. 78, H, L. 

Annniaivms : — ^Apld. Burrell v. Solvaere (1921), 90 L. J. K. B. 
1340. CoilSd. esarr e. Port Olaaffow Burgh (1923), IG 
B. W. C. O. 331 ; Hutchinson v, Kiveton l*ark Colllory Co., 
11920] 1 K. B.279 ; WilllainB v. Quest, Keen & Nettlofolds, 
11926] 1 K. B. 497. Befd. Dennis v. Mid. Uy. (1920), 
13 B. W. C. C. 542 ; Walker v, Wynn, Timmins (1922), 15 
B. W. C. C. 122. 

2666. Girl finishing shell adaptors — Series 

of cuts & scratches.] — ^A girl worked for resps. at 
a lathe, finishing shell adaptors, & in the course of 
that work constantly sustained cuts & scratches 
on her hands. In Mar. 1918, she showed 
symptoms of blood poisoning from the pus formed 
in gatherings caused by the cuts. She continued 
to work until Apr. 27, during wliich time further 
cute & scratches were caused. By that time the 
poisoning had so got into her system that she had 
to stop work &; became totally incapacitated from 
arthritis. Tlie county ct. judge foimd that the 
last cut of Apr. 27 was an accident, & that the 
incapacity thus resulted from injury by accident 
arising out of & in the course of the employment : 
— Held : although there was no evidence to 
support the finding that the incapacity resulted 
from the cut on Apr. 27, there was conclusive 
evidence that it resulted from the accumulative 
effect of the series of accidents met with at her 
work. It was impossible to hold that because 
the incapacity was caused not from a particular 
accident but from a series of accidents that that 
fwt prevented appet. from recovering compensa- 
tion. — ^Burrell (Charles) &; Sons, Ltd. v. 
Selvage (1921), 90 L. J. K. B. 1340 ; 126 L. T. 
49 ; 65 Sol. Jo. 734 ; 14 B. W. C. 0. 158, H. L. ; 

8. 0. eub nom. Selvage v. Burrell (Charles) 
& Sons, Ltd., [1921] 1 K. B. 355, C. A. 

Wltd. Williams ». Guost, Keen it Nettlefolds, 
11926] 1 K. B. 497. 

2667. Workman cleaning out tank.] — 

A Turkman cut his finger with a knife while at 
ms home & no ill eitecte appeared. Three days 
later, 'while at work, he put his hand into a tank 


used for cooling & hardening metal & containing 
foul water which had been there for many years. 
While groping in the dirt at the bottom of the 
tank, he felt a sharp pain in his hand. On with- 
drawing his hand he observed a scaly substance 
on the finger which he had previously cut, & 
flicked it away. The finger very soon became 
poisoned, with the result that he was eventually 
incapacitated. Evidence was given to the effect 
that a germ known as streptococcus might have 
got into his hand at the time when he was searching 
in the tank. He applied for arbn. & the county 
ct. judge made an award in his favour: — Held: 
the evidence, though slight, was sufficient to justify 
the county ct. judge in coming to a decision that 
the injury by accident arose in the course of the 
employment, being due to the germ getting into 
the workman’s hand while he was at work. — 
Walker v. Wynn, Timmins & Go., Ltd. (1922), 
15 B. W. C. G. 122, C. A. 

2668. Workman cleaning hurricane lamp.] 

— ^A workman employed by applts., on Dec. 5, 
1923, liad worked for two hours before breakfast 
on the cleaning of a mechanical navvy, pari of 
the duty being to clean a hurricane lamp, & at 
8.30, according to evidence given by M., a fellow 
workman, while having brealdast with M., showed 
him a nip in the skin of a finger of lus right hand 
which h^ been wiped & cleaned, but the rest of 
his hand was very dirty & oily, thereupon M. 
said, he went & looked at the hurricane lamp which 
he found had been cleaned, but the glass was 
broken having a jagged edge which might have 
caused the injury to the finger. Tlie workman 
rapidly got worse from the setting up by the cut of 
septic poisoning, & on Dec. 7 did not go to his 
work, & on Dec. 22 he died. An inquest was held 
on Dec. 24 at which the solr. of applts. was present 
& heard all the evidence as to how the death was 
brought about. Statutory notice of the accident 
was not given until Jan. 4, 1924. The widow of 
deceased workman made an application for 
compensation under Workmen’s Gompensation 
Act, 1906 (c. 58), & on the hearing on May 8 a 
doctor called on her behalf in cross-examination 
said that he had asked deceased how he got the 
cut & deceased said that he had cut himself on his 
bicycle lamp. The county ct. judge held that the 
evidence of the doctor as to what deceased said 
as to the cause of the accident was not admissible, 
& accepted the evidence of M. in full, A in conse- 
quence held that the fair inference to be drawn f i*om 
the evidence was that the cut on the finger was 
caused by the broken glass of the hurricane lamp, 
& therefore the accident arose out of & in the course 
of the employment &, further, that appet. had 
discharged the onus of proving that the employers 
were not prejudiced by the want of notice of the 
accident, & that there was reasonable cause for 
its absence & made an award in favour of the widow 
of 1*269 26., the amount being agreed : — Held : 
the evidence of the doctor elicited on cross- 
examination clearly relating to the cause of the 
accident was inadn;issible, & there was sufficient 
evidence to justify the finding that the employers 
had not been prejudiced by want of notice, & 
the evidence of M. liaving been accepted in full 
it was rightly decided that the accident arose 
out of in the course of the employment. — 
Sharp v. IaOddington Ironstone Co., Ltd. 
(1924), 1.32 L. T. 229 ; 17 B. W. G. C. 171, G. A. 

2669. Claim unsuccessful — Death from erysipelas 
of face— Three months after wound on hand.] — 
At an arbn. there was a dispute between the 
medical experts as to whether or not a wound in 
the hand on Apr. 17 could cause erysipelas of the 
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face on July 7 . The (question was as to whether or 
not the micro-organisms of erysipelas could have 
remained latent in the body from Apr. to July. 
There was no evidence that they had done so, 
& the doctor for appct. did not swear that in his 
opinion they had done so. The case was adjourned, 
& the medical referee sent for. He was merely 
asked the abstract question, as to whether or not 
the organisms could have been latent for so long a 
time. He said it was possible that the organism 
might have lain dormant &, subsequently sprung 
to life if H. (pltf.] was in a devitalised condition : — 
Held : there was ho evidence to justify the finding 
that deceased man died from personal injury by 
accident. — Hugo v. Laukins (H. W.) & Co. (1910), 
3 B. W. 0. C. 22S, 0. A. 

2670. Scratch — No evidence of receipt in 

course of employment.] — A workman in the employ- 
ment of a colliery co. was engaged on the night 
shift, & went to his work on the night of Friday, 
Hoc. 9, about eleven o’clock & returned at 7,30 
the next morning. He then showed his wife a 
red patch on his right arm. The wife also noticed 
a scratch on the right thumb. 'J'he man died on 
Hec. 21 of blood poisoning which, according to the 
medical evidence, resulted from the scratch on 
the thumb. Evidence was given that some stone 
liad fallen on tlie man while he vras working on the 
Friday night, but the medical testimony v is to 
the effect tliat the red i)atch on the arm was caused 
by inflammation from the scratch on the thumb, 
& that such inflammation would not appear in 
less than twelve hours after the introduction of 
the septic poisoning. The county ct. judge held 
that he was entitled to infer that the scratch was 
i-eccived while the man was at work at the colliery, 
& therefore the injury & death arose out of & in 
the course of his employment : — Held : there was 
no evidence to support such a finding, &; the 
employers were not liable. — Jenkins v, Htanoabd 
Colliery Co. (1911), 105 L. T. 730 ; 28 T. L. K. 
7; 5B. W. C.C.71,0. A. 


limes (or Grunt) v. Kynoch, [1»19] 
A. C.. 766. Befd. Wood v. Davis (191 1 ), 5 R. W. C. C. 113 • 
Howe i\ ForaUlll Odliories (1912), 107 L. T. 608. 


2671. ,] — ^A collier was washing 

on his return from work, when his wife saw a small 
scratch on his knee & a IsTgc lump on his groin. 
He died in a few days from blood poisoning which 
started from the scratch. Inhere was no evidence 
as to how he got the scratch, but there was medical 
evidence that the scratch could not liave caused 
tlic lump, if the scratch had only been made on the 
day the lump appeared. The county ct. judge 
inferred that the scratch had been caused at work, 
& tliat the accident accoi*ding]y arose in the course 
m the employment, & awarded compensation : — 
Held: there was no evidence to support the 
inference. -Wood v, Havis (D.) & Sons Ltd 
(1011), 5 B. W. O. 0. 113, C. A. ’ 

AwK>g«^m;-Reld, lunoe (or Oroiit) v. Kyuoch. [1019 J 


, - •] — On Mar. 31 appct. was 

employed by resiis. to clean drums, that had 
con^ned red o^de, with turpentine. She alleged 
that while so at work the thumb of her left iiand 
was poisoned. She worked as usual on Apr. 1 to 

evidence 

plain to any one or see a doctor. Apr. 0 & 7 were 


Easter holidays. On Apr. 8, Easter Sunday, she 
saw a doctor, who found she was sufCering from a 
septic hand. The medical evidence called by the 
employers was that had she contracted septic 
poisoning on Mar. 31, the hand would have become 
very painful in forty-eight hours. Also red oxide 
would not set up septic poisoning, & turpentine, 
although it would make a cut tingle, was anti- 
septic & would kill germs. No medical evidence 
was called by the appct. : — Held : there was no 
evidence to connect the work she was employed 
at on Mar. 31 with the injury to her hand, & 
therefore appct. had not discharged the onus of 
l)roving any accident within the moaning of the 
Act. — Miller v, Jenson & Nicholson, Ltd. 
(1917), 10 B. W. C. C. 021, C. A. 

2673. Finger cut at home — Work of dirty 

nature.] — A railway fireman cut his finger at home. 
Blood poisoning supervened & necessitated the 
amputation of the linger. The county ct. judge 
found that the poison germs entered with the dirty 
oil & coal to which danger the man was specially 
exposed, & that this was an accident arising out of 
& m the course of the employment : — Held : there 
was no evidence to support the finding. — Chandler 
V, Great Western By. Co. (1912), 100 L. T. 
479 ; 6 B. W. C. C. 254, C. A. 

Annotation : — Consd. limes (or Grant) v. Kynoch, 11919] 

A. C. 765. 

2674. Abscess on knee.] — A collier died of 

blood poisoning due to an abscess in.liis knee. 
There was no evidence as to how the abscess was 
caused. His work was in a very narrow seam, & 
necessitated his working on Ids knees : — Held : 
there was no evidence of personal injury by 
accident, arising out of & in the course of the 
employment. — ^Howe v, Ferniiill Coijaeries, 
Ltd. (1912), 107 L. T. 508 ; 5 B. W. V. C. 629, 
C. A. 

2675. Gamekeeper handling dead animals.] 

— ^A gamekeeper handled dead animals on July 31 , 
Aug. 2, 3, & 5. The animals he handled on July 31 
& Aug. 5 were handled in the course of his employ- 
ment, but not those on Aug. 2 & 3. The animal he 
handled on Aug. 5, a dog, was proved to have died 
from anthrax ; there was no evidence as to what 
the other animals died of. On Aug. 11 he fell 
ill, & died on Aug. 1 8. The county ct. judge found 
that deceased did not die from an accident, & 
that if he did the accident was not proved to have 
arisen out of the employment : — Held : the burden 
of proof was upon appct., & this had not been 
discharged. — Sherwood v. Johnson (1912), 5 
B. W. C. C. 686, C. A. 


(c) Disappearance of Seaman at Sea. 

2676. Cook lost overboard — In fine weather.] — 

It is competent for the ct. to draw an inference 
from the facts proved that the accident causing 
injury or death did happen “ in the course of ** 
& arose out of ** the employment, although no 

E erson was present who could give direct evidence 
ow & when the accident happened, but the onus 
of proof is on appct. in every case, & none the less 
so because by the death of the workman a greater 
burden is placed on the dependants of deceased. 

While a steamship was on the liigh seas, the 
chief cook & baker was lost overboard ; the 
weather was fine at the time, the sliip was steady, 
& there was a four-foot rail & bulwark all round. 
Deceased was last seen at 5.35 a.m. going aft. 
His widow applied for compensation under the 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (a), 

2676 la Cook [lost overboard — In fine 


y^e^-lrrbYNCH ». Crown S.S. Co., 
Ltd. (1916), 9 B. W. C. C. 052.-H3COT. 
b. Steersman lost overboard — In 


fine weather — Onus of proof not die- 
cAorflied.]— Rourkb v. Holt & Co. 
(1917), 10 B. W. C. C. 740.— IR. 
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Workmen’s Compensation Act, 1900 (c. 68) : — 
Held : there was no evidence which would enable 
the ct. to draw the necessary inference that the 
accident causing death arose ** out of ” as well as 
“ in the course of ” the employment. — ^B ender v. 
Zent (Owners), [1909] 2 K. B. 41 ; 78 L. J. K. B. 
633 ; 100 L. T. 639 ; 2 B. W. 0. 0. 22, C. A. 
Anrudaiions : — Consd. Marshall v. Wild Rose (Oi^ners). [1909) 
2 K. B. 46. FoUd. Qllhort v. Nizam (Owmcrs), [1910] 
2 K. B. 555. Dilrtd. liioe v. Swansea Vale (Owners) (1910), 
102 L. T. 270. Consd. Astley v. Evans, [1911] 1 K. B. 
10:i6. A^d. Ayr Steam Bhipplng Co. v. Lendrum (1912), 
« B. W. cT C. 320 : Bnrwash v. l^ederlek Leyland (1912), 
107 L. T. 735. Befd. Rourko v. Holt (1917), 10 B. W. 
O. C. 740. 

2677. Rough weather.] — ^The second cook 

employed on board a steamship left his duties in 
the galley in the coui'se of a voyage when the ship 
was rolling heavily, & he was not seen again. 
He suffered from a disease of the kidneys which 
would necessitate his going repeatedly to the 
urinal : — Held : the inference was irresistible that 
deceased accidentally fell overboard & was 
drowned ; but that, in the absence of any evidence 
to show how he got out of his galley & fell over- 
board, there was nothing to take the case out of the 
region of “ mere surmise, conjecture, or guess,” 
whi(;h did not suffice to establish dependants* 
claim for compensation. — Burwash v, Leyland 
(Frederick) & Co., Ltd. (1912), 107 L. T. 735 ; 
28 T. L. R. 540 ; 5 B. W. 0. C. 603 ; sub nom. 
Burwash v, Oxonian (Owners), 50 Sol. Jo. 703, 
C. A. 

Annotation : — Apld. Ayr Steam Shipping Co., Ltd. tJ. Lendrum 
(1912),GB. W.C. C.326. 

2678. Fireman lost overboard — Coming on deck 
In course of duty.] — Where a fireman employed on 
board a steamship came on deck in order bettor 
to perform his duties on returning to the stokehold, 
namely, for the purpose of obtaining a drink & 
fresh air, while at work in the course of a voyage in 
tropical regions & was not afterwards discovered, 
the inevitable conclusion being that he had lost 
his life by falling overboard, it was held that the 
county ct. judge was justified in drawing the 
inference that the fireman’s death was due to an 
accident arising ” out of ” & ” in the course of 
his employment ; & that therefore his dependant 
was entitled to compensation under Workmen’s 
(k)mpcnsation Act, 1900 (c. 58). — Lee v. Stac 
Line, Ltd. (1912), 107 L. T. 509 ; 50 Sol. Jo. 720 ; 
5 B. W. C. C. 060, C. A. 

An^taiions : — Consd. Ayr Steam Shipping Co, v. Lendrum 
(1912), 6 B. W. C. C. 326. Befd. l^roctor v. S.S. Serbino, 
[1915] 3 K. B. 344. 

2679. No reason for being at side of ship.] — 

A lircman on a steamer at sea left the stokehold 
during the night at about 1.30 a.m., apparently 
to get water at the pumj), which was on deck. 
He disappeared & must have gone overboard. 
His cap h water can were found on deck, but 
nothing was discovered which threw any light 
on how he came to go overboard. In proceedings 
by the widow the county ct. judge found that 
the accident to deceased arose in the course of 
his employment, but that there was nothing to 
take him to the side of the ship, & the probabilities 
were that he fell overboard while doing something 
in no way connected with his employment. He 
found that there was no evidence that the accident 
arose out of his employment, & in the absence of 
such evidence he held that appet.’s claim for 


compensation failed : —Held : there was no mis- 
direction & the award could not be disturbed. — 
Carnaby v, Bromsgrove (Owners) (1921), 14 
B. W. C. 0. 84, C. A. 

2680. OfOioer lost overboard — In fine weather — 
Previous complaint of giddiness.] — An officer of a 
ship, who was on duty on deck, disappeared from 
the ship in broad daylight, in fine, calm weather. 
No one saw wliat happened to him, but there was 
evidence that not long before he had complained 
of feeling sick & giddy : — Held : there was evidence 
from wliich the ct. might infer that he fell over- 
board from an accident arising not only ” in the 
course of ” but “ out of ” his employment, within 
Workmen’s Compensation Act, 1906 (c. 58), & 
his dependants were entitled to compensation under 
the Act.— Swansea Vai^ (Owners) v. Rice, 
[1912] A. C. 238 ; 81 L. J. K. B. 672 ; 104 L. T. 
058; 27 T. L. R. 440 ; 55 Sol. Jo. 497; 4 
B. W. C. C. 298 ; 12 Asp. M. L. C. 47, H. L. ; 
affg- S. C. sub nonu Rice Swansea Vale 
(Owners) (1910), 102 L. T. 270, C. A. 

Annotutinns :—CoiiaA- Fleet v. .lohriHon (1912), 57 Sol. Jo. 

226. Polld. Leo V. Stag Lino (1912), 107 L. T. 509. 

DiStd. Kerr (or Lendrum) v. Ayr Steam Shipping Co., 

11915] A. C. 217. Apld. I»roctor v. S.S. Serbino, [1916] 

3 K. B. 344 ; Bird v. Keep, [1918] 2 K. B. 602. Befd. 

Ayr Steam Shipping Co. v. Lendrum (1912), 0 B. W. C. C. 

326 ; Warren r. Hedley’B Colli(»ry Co. (1913), 6 B. W. C. C. 

136; limes (or Grant) v, Kynoch, [1919] A. C. 765. 

Mentd. Watkins v. Guest, Keen Sc Ncttlcfolds (1912), 5 

B. W. C. (]. 307 ; Smith v. Mid. Ry. (1918), 88 L. J. K. B. 

868 ; Gibbs v. Gibbs & Heathcote (1920), 123 L. T. 206 ; 

Munro, Brice v. Marten, Same i>. R., 11920] 3 K. B. 04 ; 

Smith V. G. W. Ry., [1921] 2 K. B. 237. 


2681. •.] — ^A seaman was chief engineer on a 

steamship & was responsible for the working of all 
machinery in the ship. He was troubled because 
there was something wrong with the propeller. 
On the evening before the ship arrived in poi't he 
told the Rtewai*d to call him before his usual hour 
& bring him tea. This was done ; he got up about 
5.40, &*essed in his working clothes, & was last 
seen going to the stem of the ship. His watch 
would not have begun until 8 o’clock : — Held : 
there was evidence to support the inference of the 
coimty ct. judge that he went to the stem to look 
at the propeller, & his finding tliat his death was 
caused by accident arising out of & in the course 
of his employment within Workmen’s Compensa- 
tion Act, 1 900.— Serbino (Owners) v, Proctor, 
[1910] 1 A. C. 404 ; 85 L. J. K. B. 599 ; 114 L. T. 
431 ; 32 T. L. R. 280 ; 00 Sol. Jo. 272 ; 9 B. W. 
C. C. 182, H. L. ; affg. S. C. sub nom. PlioCTOR v. 
Serbino (Ownhirs), [1916] 3 K. B. 344, C. A. 

AnnoUUUms : — Aidd. Armstrong v. Gregson (1916), 9 B. W. 
C. C. 468. Befd. Lynch v. Crown S.S. Co. (1916). 9 
B. W. C. C. 652 ; Spcncor v. S.S. Liberty (1917), 117 
L. T. 449. 


(/) Disease Caused or Accelerated by Injury, 
2€82. Claim successful — Injury to ribs — Death 
from pneumonia.] — ^A healthy & steady workman 
was employed to pick up cotton waste on the decks 
of a ship in dock. At 1 p.m. he was sent to work 
in No. 6 hold ; at 3 p.m. he climbed up the ladder 
of the hold, apparently in groat pain, & he was 
sent home. He was medically attended, & marks 
were found on his ribs ; three days later he deve- 
loped pneumonia, from wliich he died. The doctor 
who attended him attributed the pneumonia 
to the injury to his sides : — Held : there was 
evidence that the workman had died from x>ersonal 
injury by accident arising out of & in the course 


part XIV. sect. 6, SUB-SECT. 4.— 
B. (I). 


c. Claim successful — DcrmalUii 
Comb. (1924), ! 
W. A. L. R. 122.— AUS. 


d. Death from pncuiymtia .] — 

WllIGIlT V. KEIiRlQAN (1911), 45 

I. L. T. 82 ; 4 B. W. C. C. 432.— IR. 


0. Nephritis.] — Goldbr v. 

Caledonian Rt. (1902), 5 F. (Cfc. of 
Sobs.) 123.— SCOT. 


f . Injury to eye. ] — Lee v 

Baird & Co., Ltd., 11908] S. C. 005.— 
SCOT. 

g. Claim unsuccessful — Strain at 
work — Heart disease, ] — Spence v. 
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^ ; Svh-secL 4, B. (/), 

of hifl eiMloyment. — ^Lovelady v. Beriiib (1009), 
2 B. W. d C. 62. 0. A. 

M88. Death from syncope.] — A miner 

who had left home in the morning apparently 
^rfectly well, returned complaining of pain in 
M side, & later a fractured rib was diagnosed. 
He subsequently died of syncope either brought 
on or accelerated by the injury. The only 
admissible evidence of the fact of the accident 
consisted in a notice of accident he sent to the 
proper quarter, & the payment two days before his 
death, of a sum of £1 12a. as compensation money 
his wife, who called for it. The county ct. 
judge found that the death resulted from injury 
by accident arising out of & in the course of the 
employment : — Held : there was evidence to 
suppoii the finding. — Harley v, Walsall Wood 
COLUEUY Co., Ittd. (1916), 8 B. W. C. O. 86, 
C. A. 

2684. Strain at work — Death from 

paralysis.] — (1) A workman was put to do un- 
usually heavy work. An hour & a half later he 
was found to bo suffering from some injury which 
necessitated ambulance aid & his removal home. 
He gave no written notic;e, but informed the works 
foreman, at the time the ambulance was brought, 
that he had fallen & }i\irt Idmself while working. 
He returned to wf>rk a fortnight later but com- 
plained of pain in his back. Pive & a half months 
later he had to go to the hospital 'i. Uei*e he 
remmned until lie died six months after. The 
death was due to iKuaiysis fi*om the fracture of 
one of the lumbar vortebra). This, according to 
the medical evidence, might have been caused by 
the strain of the work & probably happened when 
he firet complained of pain. The county ct. judge 
di'ew the inference that the injury from which 
death result(.*d was due to accident ai'ising out of 
the employment : — Held : there was evidence to 
support the fimiing. 

{2) Senddc : deceased’s statements, though 
evidence of notice, were not admissible as proof 
t>f an accident. Notice to the works foreman was 
notice to the employers. — Hewitt v. Stanley 
Brothers, Ittd. (1913), 109 L. T, 384 ; 6 B. W. 
C. C. 601, C. A. 

2685. Death from pneumonia.] — 

Two workmen were lifting a di’ill weighing 1 J cwt. 
when the ^ill slipxied. One of the men on getting 
b^k to liis homo told his wife he had a pain in 
his side. Two days later the wife called in a 
(lector. Tlie doctor treated the pain in the man’s 
side as being due to a strain, but there were no 
objective symptoms of sU*ain. Five weeks later 
the man died fi*om broncho-pneumonia, & the 
doctor then expressed the opinion that the man 
h^ strained his liver, that the injury extended 
mti^tely to the lungs. The widow further gave 

1 tliat during the time that the man was 
111 he was visited by his employer, who asked Idm 
what was the matter, & the man said he had 
strained himself lifting the drill, whereupon the 
employer gave him £2 “ to go on with,” & told 
mm tliat his compensation would amount to 35a. 
per week, llus evidence was objected to. 

deceased had 
H ^ the way alleged, & 

th^death fmm lir^cho-pneumonia had r^ulted 
herefro m. He further statt'd that in coming to ! 

^ Ltd., 11 U 12 ] s. Cl. 

49 Sc. L. R. 278; [19J21 1 
S. L. T. 90 ; 6 B. W. C. C. 642.-H5COT. 
h* AmjnUation of foot,] — 


this conclusion he did not rely upon deceased’s 
statement to his employer, ” except as not being 
inconsistent with the facts of the case ” : — Held : 
there was sufficient evidence to support the findings 
& no misdirection. The statement was admissible 
not as direct evidence of the facts therein steted, 
but as showing the conduct of the employer on 
hearing such statement, upon which the judge was 
at liberty to draw inferences of fact. — Chantler 
V. Bromley (1921), 14 B. W. 0. 0. 14, C. A. 

2686. Blow on thigh — Death from osteo- 

myelitis.] — On Apr. 18, 1916, a collier was dragging 
a rail along, when he backed into a prop, with the 
result that the rail struck him a blow on the fieshy 
part of the thigh. He went on working imtil 
May 29, although Buffering pain in the thigh. He 
then saw his panel doctor, who treated him for 
contused tissue. There was at this time no 
external mark on the man’s thigh. He grew 
worse, & on June 10 a consultant was called in, 
who diagnosed an obscure disease called osteomye- 
litis. An immediate operation was attempted, 
but the man died the next day. No written notice 
of the accident was given until June 12, although 
a verbal report of it was given on or about May 29. 
The panel doctor gave evidence that the disease 
would be caused by a slight strain or a blow, & 
should develop within a week, but thought that 
the disease was probably connected with the 
accident. The consultant said it was often 
impossible to discover a cause for the disease. 
As a rule it appeared within forty-eight hours 
after an injury, & it could not therefore be attri- 
buted in this case to the accident. No evidence 
was called by the employers to prove that they 
were pi*ejudiccd by the delay in giving notice 
of the accident ; & the consultant was not asked 
whether he thought he could have diagnosed the 
disease at an earlier stage ; — Held : there was 
evidence to support a finding bv the county ct. 
judge that the disease was attributable to an 
accident on Apr. 18 arising out of & in the course 
of the employment, & there was also evidence 
from which the county ct. judge could reasonably 
infer, in the absence of evidence to the contrary 
by the employers, that the employers were not 
prejudiced by the failure to give notice of the 
accident as soon as practicable. — ^Mills v, Dinning- 
ton Main Coal Co., Lttd. (1916), 80 L. J. K. B. 
231 ; 110 L. T. 181 ; 61 Sol. Jo. 202 ; 10 B. W. 
C. C. 163, C. A. 

Annotation Howard v. Sun Hill (1920), 13 B. W. 

C. C. 46. 

2687, Claim unsucoessfol— Alleged accident — 
Death from pneumonia.] — A workman died of 
pneumonia. His dependants contended that the 
pneumonia resulted from lowered vit^ty caused 
by an accident to the workman arising out of & 
in the course of his employment. The only 
evidence that there had been an accident consisted 
of several inconsistent statements made by the 
workman, to various ^isons, on the day after the 
alleged accident, which were admitted without 
objection being taken. The medical referee gavq 
a report that the pneumonia could not have been 
caused by the alleged accident. The county ct. 
judge said that he was not bound to surrender his 
judgment to the medical referee, & held that there 
had been an accident causing the pneumonia, 
& BO he awarded compensation : — Held : there was 
no evidence that there had been any accident 
arising out of & in the course of his employment. 


d Pleurisy.] — McMillan v. 

Singer Sewing Machine Co., Ltd., 


[1913] S. C. 346.-H5COT. 

1* — ■ Injury to Jiand,] — Carr 
V. Port-Glasgow Burgh, [1923] S. C. 
844.— SCOT. 
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— Langley v. Beeve (1910), 3 B. W. 0. 0. 176, 1 
0. A. I 

2688. Strain at work — Death from ursamla.] 

— A collier suffering from Bright’s disease told a 
mate that he had hurt himscm, & the mate i 
marks of a tub, which deceased had been filling, | 
having come off the rails, though the tub was on 
the rails. He went home & died in a short time 
from ur83mja, as the post mortem proved. The 
county ct. judge awarded for the employers, on 
the ground that there was not sufficient evidence 
that the man had met with an accident : — Held : 
the evidence justified the award. — ^Ashley v, 
lULLESHALL Oo., Ltd. (1911), 6 B. W. C. C. 85, 
0. A. 

2689. Death from intestinal obstruc- 

tion.] — ^A man at work called out that he had hurt 
his back. No one saw what had happened. Ho 
was taken home, complaining of pains in the back 
& stomach. He died a week after, of intestinal 
obstruction. There was evidence of previous 
illnesses & pains in the stomach : — Held : the 
omi8 of proving an accident had not been dis- 
charged. — Faumer V. Stafford, Allen & Sons, 
Ltd. (1911 ), 4 B. W. C. 0. 223, C. A. 

(g) Bye Injuries, 

2690. Claim unsuccessful — No evidence connect- 
ing injury with employment.] — ^A weaver got dust 
in his eye. He rubbed the eye & an abrasion 
appeared, into which a microbe, having no special 
relation to his employment, subsequently entered 
& set up inflammation causing incapacity. There 
was no evidence as to when the microbe ^tered. 
The county ct. judge assumed the abrasion had 
been caused by rubbing on account of the dust, 
but as the microbe might have entered at any time 
& at anyplace, he found in favour of the employers : 
— Held : there was evidence to support the finding. 
— Bellamiy V, Humphries (J.) & Sons, Ltd. 
(1913), 6 B. W. 0. 0. 63, 0. A. 

Annotations: — Coxud. Saddington v. Inslip Iron Co. (1917). 

87 L. J. K. D. 184 ; Carr p. Port Glasgow Buigh (1923), 

18 B. W. C. C. 331. 

2691. Injury followed by suicide — No evi- 

dence of insanity from accident.] — (1) A workman 
who injured his eye by accident arising out of & 
in the course of his employment, suffered great 
pain from it, became depressed, & eventually 
committed suicide, cannot be held to have been 
insane without strict evidence that he was in that 
condition. In the absence of evidence of4nsanity 
as the cause of suicide that act will be treated as 
novua actua interveniena &; his death will be held 
not to be the result of the accident. 

(2) Where notice of an accident under Work- 
men’s Compensation Act, 1906 (c. 68), has been 
duly given by an injured workman who subse- 
quently dies, no further notice of the accident need 
be given by his dependants ; & where notice has 
not been given as soon as practicable by the work- 
man the omission cannot be cured by subsequent 
notice given by his dependants. — Grime v. 


Fletcher, [1915] 1 K. B. 734; 84 L. J. K. B. 
847 ; 112 L. T. 840 ; 31 T. L. B. 158 ; 59 Sol. Jo. 
233; 8 B. W. C. C. 69, C. A. 

AnnotaHons to (1) IWstd. Marriott ^ ®*'*’‘*^ 

Colliery Oo. (1920), 00 L. J. K. B. 349. B^. Withers v. 
L. & S. C. Ry., [1916J 2 K. B. 772 ; Bird v. Keep, 
U918J 2 K. B. 692. 

(h) Falla from Vehiclea, 

2692. Claim successful — Railway employee 
travelling back from work.] — In an arbn. under the 
Workmen’s Gompensation Act, 1897 (c. 37), the 
burden is upon appet. to prove that the injury was 
caused by accident arising “ out of ” as well M 
“ in the course of ” the employment of the work- 
man, & if appet. leaves the case in doubt as to 
whether those conditions are ^IfiUed or not, 
the evidence being equally consistent with their 
being fulfilled or not fulfilled, he has not discharged 
the burden of proof. 

A workman in the employ of a railway co. was 
in the course of his employment travelling in an 
ordinary compartment of a passenger train. 
Persons travelling in the same compartment gavo 
evidence that they saw him put the window down 
&> place his basket in the rack, standing close to the 
door with his face towards it, but they did not 
see him do anytliing else, until, when the train 
had travelled three hundred yards only from the 
place at which he entered it, they hard a crash, 
& ho had disappeared. The workman was foimd 
lying close to the rail suffering from injuries which 
caused his death : — Held : there being evidence 
that the workman was simply passing as an 
ordinary passenger might pass, & actmg as an 
ordinary passenger might act, in a train upon a 
railway, there was evidence on winch the county 
ct. judge was justified in finding that the accident 
arose “ out of ” as well as in the course of ” his 
employment. — ^Pomfeet v, Lancashire & York- 
shire By, Co., [1903] 2 K. B. 718 ; 72 L. J. K. B. 
729 ; 89 L. T. 176 ; 52 W. K. 66 ; 19 T. L. B. 
649; 47 Sol. Jo. 469 ; 5 W. C. C. 22, C. A. 
Annotations .-—Apld. MJtcholl v. Glamorgan Coal Co. (1907 ). 
23 T. L. R. 588. Ezpld. Fitoorald v. Clarke, I1908J 
2 K. B. 796. CoDfd. McDonald v. Banana (Ownore), 
[1908] 2 K. B. 926. Hentd. Douglas v, Smitli, [1907] 
2 K. B. 568 ; Smith v. G. W. Ry., [1921] 2 K. B. 237. 

2698. Brakeman trying to alight.]— ;A 

train consisting of an engine & thr(*e trucks, wliich 
were being pushed by the en^ne, was in charge of 
a brakesman, who was riding in the foremost 
truck. This train overtook another train travelling 
in the same direction, which co^isted of an engine 
So brakes van, the engine being in front. The 
two trains proceeded buffer to buffer but wei’e not 
coupled. After they had passed one set of points, 
which had been operated by the brakesman in 
the brakes van. So while they were on the way to 
another set of points a quarter of a mile off, the 
brakesman in the truck attempted to climb out 
of the truck into the brakes van ahead, & while 
doing so fell So was killed. The trains would liave 
had to pass over the second set of points So then 
stop. So one of the brakesmen would have had to 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (g). 

26901. Claim unsuccessful — No cvi~ 
aence connecting injury wUh emvioy- 
incirf.l—While eevoral boys In the 
employment of deft. oo. were engaged 
in a souffle, during working hours, ono 
of ^em, pltf., was inji^^ losing the 
sight of an eye : — Held : the accident 
was not one arising “ out of or in the 
^urse of the common employment.*' — 
Do^ V , Moibs. Ltd. (1915), 48 
N. S. R. 473.— OAft. 

m. Claim auocesafuL — Injury caused 
by ftying splinlers.}— Claimant was set 


to work by reaps, chipping a casting 
with a oold-chisel & hatnmer ; a piece 
of metal from the chisel or cast- 
ing ilew into his eye & damaged it so 
that the eye had to bo removed: — 
Held: the injury was caused by an 
aooldent arising out of & in the course 
of claimant's employment, — Be Mil- 
holm & CoNATY Stack Co. (1911), 19 
W. L. R. 860.— CAN. 

n. .] — Holland r. 

Rumbly Pboductb Co., [1917] 1 
W. W. R. 454.— CAN. 

o. .] — Hazbll V. Bubqbss 

(1915), 35 k Z. L. R. 132.— N.Z. 


P. .] — M'GHEE V. SUMMBR- 

LBE IBON CO., Ltd.. [1911] S. O. 870 ; 
48 So. L. R. 807 ; [1911] 2 S. L. T. 16 ; 
4 B. W. C. C. 424.— SCOT. 

PART XIV. SECT. 5. SUB-SECT. 4.— 
B. (h). 

q. Claim succesttful — Jumping off 
car-^Master^s Im^ness.]— Y rabslby 
V , Kaikoura County, [1918] N. Z. 
L. R. 313.— N.Z. 

r. WorJeman injured in 

picking up pipe.}— M'L auchlan y. 
Anderson, [1911] S. C. 529; 48 So. 


a 
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Sect, 5 . — Bight U) compensation : Svb-sect. 4, B, (h)^ 

W<fe(3).] 

alight & raise a lever to allow the trains to pass 
back over the points in the reverse direction on to 
a branch line. The brakes van was furnished with 
a step, whereas the truck had none. The railway 
& trains were the propcity of a colliery co. whose 
servants the men were. The widow of the 
deceased man claimed compensation under the 
Workmen’s Compensation Act, 1906 (c. 68) : — 
Held : there was evidence from which the arbitra- 
tor could infer that deceased was trying to climb 
into the brakes van with a view to alighting there- 
from by the step for the purpose of attending to 
the points as the train was passing, & the accident 
arose out of as well as in the course of the employ- 
ment. — Evans (Bichard) & Co., Ltd. v. Astlby, 
[1911] A. C. 074 ; 80 L. J. K. B. 1177 ; 105 L. T. 
386 ; 27 T. L. B. 657 ; 65 Sol. Jo. 687 ; 4 B. W. 
C. C. 319, H. L. ; affg, S. C. siib nom. Astlby v. 
Evans (B.) & Co., Ltd., [1911] 1 K. B. 1036, 
C. A. 

AnnoiaiUma ;~>Consd. Wardlo u. Enihoveo (1916), 86 L. J. 
K. li. 309 ; Rlfirliiigr ». Minister of MnnitionB (1921), 14 
B. W. C. C. 1. Bttd. Southall v. Cheshire County News 
Co. (1912), 6 B. W. C. C. 251 ; Stapleton tj. Dlnnington 
Main Coal Co. (1912). 107 L. T. 247 ; Watkins e. Guest, 
Keen & Nottlefolds (1912), 106 L. T. 81« ; Womyss Coni 
Co. V. Synion (1912), C B. W. C. C. 298; Dyhouse v. 
O. W. Ry. (1913), 109 L. T. 193 ; Plumb e. Cobden Flour 
Mills CJo. (1913), 108 L. T. 161 ; Warren v. Hedloy's 
Colliery Co. (1913), 6 B. W. C. C. 136 ; Maxwell o. Huabon 
CJoal & Coko Co. (1916), 86 L. J. K. B. 428 ; Prosser v. 
Graham Navlj^tlon Collieriou (1921), 14 B. W. C. C. 42 ; 
Garrallan Coal Co. v. Anderson (or Devlin. (1926), 19 
B. W. C. C. 356. Hentd. Jones v. Cilanadian Poclflo By. 
(1913), 83 L. J, P. C. 13. 

2694. Fall off bicycle riding to work.] — 

A butcher’s canvasser, who rode a bicycle in the 
course of Ids work, arrived at Ids employer’s shop 
on a certain Saturday morning in Sept. 1911, 
lame, covered with mud, & wheeling the machine, 
lie complained of injury caused by a side slip, & 
went home, where he rested for two days, lie 
then returned to work, though stUl suffering slightly 
from the effects of the fall. By Dec. 26 the pain 
became worse, & he consulted a doctor. On 
J^. 7, 1912, an operation was performed & cancer 
diagnosed. Notice wiis given on Jan, 14 to 
piploycr’s manager by the doctor, who said that, 
in his opinion, the disease was brought about by 
the accident, of the hapjicning of which the 
manager was aware. Two other operations were 
performed, but the workman died of sarcoma in 
June. The county ct. judge, sitting with a 
medical assessor, drew the inference that injury 
was caused on the Saturday in Sept. 1911, by 
accident arising out of ^ in the course of the 
emplo>micnt from which the death resulted ; 
that f here was reasonable cause for not giving 
notice until Dec. 26, in that the injury was latent ; 
& that there was evidence that the employers 
were not prejudiced by any delay in the notice ; — 
HeM : there was evidence to support the inference 

6 iindings, & no misdirection. — H award v, 
Bowsell & MA'miEWS (1914), 111 L. T. 771: 

7 B. W. C. C, 552, C. A. 

2695. Claim unsuccessful — No evidence connect- 
ing accident with employment.] — A carman fell 
from his van & sustained injuries. He died three 
weeks later. No evidence was produced to show 


the connection between the accident & death, the 
doctor who had attended the man being abroad : — 
Held : there was no evidence that the death was 
due to the accident. — ^Honoil v. Painter (1011), 
4 B. W. C. 0. 188, 0. A. 

2696. .] — ^A workman fell from a cart 

& was injured. He died nine days afterwards. 
The only medical evidence called was to the effect 
that there was no connection between the accident 
& the death. . The county ct, judge, however, 
found that death was due to the accident, & 
awarded compensation : — Held : the dependant 
had not discharged the ontts of proving that death 
was due to the accident. — ^Brown v, Kidman 
(1911), 4 B. W. a C. 199, 0. A. 

Bee, also, Nos. 2707, 2708, post, 

(i) Found Drotoned. 

Seamen leaving or returning to ships.] — Sec Sub- 
sect. 4, B. (/), post 

Disappearance of seaman at sea.] — See Sub- 
sect. 4, B. (c), ante. 

2697. Claim unsuccessful — No evidence connect- 
ing death with employment.] — An engineer 
employed on board a steam trawler lying in a 
harbour basin went on deck, as he said, to cool 
himself on a very hot night. His dead body was 
foimd the next morning in the water just under 
the rail on the starboard quarter where he was in 
the habit of sitting in hot weather. There was no 
evidence how the death happened : — Held : as a 
matter of fact there was no evidence to show that 
the engineer’s death was caused by an accident 
arising out of his employment. — M arshall v. 
Wnj> Bose (Owners), [1910] A. C. 480 ; 79 
L. J. K. B. 912; 103 L. T. 114; 20 T. L. B. 
608 ; 54 Sol. Jo. 078 ; 3 B. W. C. C. 514 ; 11 
Asp. M. L. C. 409, H. L. 

Annotations: — ^Apld. Gilbori. v, Nizam (Owners), [1910] 2 
K. B. 555. Difltd. lUce v. Swansea Vale (Owners) (1910), 
102 L. T. 270. Conid. Kitchenham v. S.S. Johannesburfir, 
Loach V. Oakley Street, [1911] 1 K. B. 523 ; Proctor v, 
S.S. Sorblno, [1915] 3 K. B. 344. Retd. Barnabas v. 
Borsham CJolliory Co. (1910), 103 L. T. 613 ; Moore v. 
Manchester Liners (1910), 103 L. T. 226 ; Traynor v. 
Addle (1910), 4 B. W. C. O. 367 ; Lee v. Stag Line (1912), 
107 L. T. 509; Swansea Vale (Owners) v. lUoe, [191 2 J 
A. C. 238 ; Kerr (or Londrum) v. Ayr Steam Shipping Co., 
[1915] A. C. 217 ; Davidson r. M'Uobb, or Officer, [1918] 
A. C. 304. 

2698. .] — sailor was seen at 8 p.m, 

about to leave his ship, which was at the quay 
side, to get provisions. Early the next morning 
ho was found drowned in the dock, 10 or 15 feet 
from the gangway of the ship, & 3 feet from the 
quay side. His cap was found on the quay, & 
there was a fresh wind blowing. The county ct. 
judge found that the accident did not arise out 
of his employment ; — Held : there was evidence 
to support the finding. — Mitchell v. Saxon 
(Owners) (1912), 5 B. W. C. C. 623, C. A. 

Annotation : — ^Befd. Parker r. Black Rock (Owners), 11914] 

2 K. B. 39. 

2699. .] — A workman, with his mate, 

was left in charge of a barge moored near a wharf. 
He left the cabin at 5.30 & was not seen alive again. 
There was a strong tide at the time, running down- 
stream. He was found drowned 150 feet from the 
barge, up the river; & although the tide had 
turned since the man left the barge, the county 


L. R. 349 ; [1911] 1 S. L, T. 127 ; 
B. W. C. C. 376.--41COT. ^ • 

t. 7— Fall ojf enainc — * Drive 
intoxicated,] — Fkazkk v. 11 u>dkt. 
(John) & Co. (1913), 7 B. W. C. C. 811 
— S<30T. 


2695 I. Claim unsuccessful — No evi- 
dence connecting accident with employ- 
wicni.]— Bkohtkl V , Canadian Pacific 


Ry. (1916), 33 W. L. R. 426 ; 
W. W, R. 1005.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 4 
B. (i). 

2697 i. Claim unsuccessful — No 
detw connecting death employme 

T“McInttob V , Stewabt, 119161 S 
01.— SCOT. 


a. Claim successful — Crossing <& 
recroasing ford — To dS from employ- 
ment .] — Connors v. Halpin, [19191 
N. Z. L. R. 673.— N.Z. 


b. Engineer faUing from tug 

— In sleeping cloiAee.}— M ackinnon v. 
Miller. [1009] S. C. 373 ; 46So.L.R. 
299 : [1909] 1 S. L. T. 65 ; 2 iB. W. 
0. C. 64.— SCOT. 
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ct. judge found that the body could not have been 
carried away by the adverse tide, & awarded for 
the employers, there being no evidence as to how 
the workman met with his death: — Held: the 
dependants had not discharged the onw of proof 
that the accident was one arising in the course of 
the employment. — Chaevil v. Manser & Co., 
I/TD. (1912), 6 B. W. C. C. 386, 0. A. 

^00. .1 — A seaman, returning to his 

ship, was on a jetty hailing the ship for a boat. 
He had a parcel of food with him. He fell from 
the jetty & was drowned. There was no evidence 
whether he was on shore with leave or not. The 
county ct. judge found that he had not yet reached 
the ambit of his employment when the accident 
happened, awarded for the employers : — Held : 
there was evidence to support the finding. — 
Dixon v. Ambient (Owners) (1912), 6 B. W. C. C. 
428, 0. A. 

2701. .] — A waterman, six minutes 

after leaving a fellow waterman, with whom he 
had been talking on the wharf, was found drowned 
90 yards away & 20 yards from his barge. The 
county court judge said he was not “ satisfied ** 
that the death was due to an accident arising out of 
& in tlie course of the employment : — Held : there 
was no misdirection. — ^B ines v. Guerbt (L.), Ltd. 
(1913), 6 B. W. C. C. 120, C. A. 

2702. .] — A man was employed as a 

watchman on lighters moored in the river Thames. 
Uis duties were twenty-four hours on &; twenty- 
four hours off. He could leave the lighters for 
the purpose of fetching officials from the shore, 

also to pay the wages of Ids mate if his mate 
hailed him to do so. For these purposes ho was 
provided with a boat by his employers. On the 
day of the accident he had been paid his own wages 

those of his mate, & in the evening he went 
ashore & fastened his boat up at the landing steps. 
He paid his mate & then went home & saw his 
wife. About 8.15 he left home, & nothing more 
was known of his movements. The next morning 
his dead body was found in the water near his 
boat. The county ct. judge found that the 
accident did not arise out of & in the course of 
deceased’s employment, & made the award in 
favour of the employers : — Held : there was 
evidence to support the finding & no misdirection. 
— ^Braine V. Port of London Authority (1920), 
13 B. W. C. C. 342, 0. A. 

2703. Alleged suicidal tendency following 

accident.] — A workman was injured in his head by 
a fall. Traumatic neurasthenia supervened, & 
gradually became worse. About eight months 
after the accident he was found drowned in a canal 
400 yards from liis home. The county ct. judge 
found that he committed suicide, & that the 
suicidal tendency was the result of the accident : — 
Held : there was no evidence to justify the finding. 
— Southall v. Cheshire County News Co., 
Li’D. (1912), 5 B. W. C. C. 251, C. A. 

2704. Claim successful — Workman proceeding 
from one part of works to another.] — A workman 
in an imnworks went from his furnace to the 
blacksmith’s shop, the route running along a canal 
bank. Not returning, he was sought for, but not 
found. Some hours later, he was foimd drowned 
in the canal. The county ct. judge, in the absence 
of direct evidence as to how the man came to be 
in the canal, inferred that the accident arose out 


of the employment, & awarded compensation : — 
Held : there was evidence to support the inference. 

Suicide, being a crime, cannot be inferred 
(PABWELL, L.J.). — ^PURNIVALL V, JoHNSON’S IrON 
& St^el Co., Ltd. (1911), 5 B. W. C. C. 43, C. A. 
Annotation : — Proctor v. S.S. Serblno, [1915] 3 K. B. 

344. 

2705. Watchman attending to mooring 

ropes.] — A diip in dock was moored to a jetty. 
The watchman on board had to attend to the ship 
& the moorings. He was seen ashore one evening, 
with a parcel, at a time when he was accustomed 
to attend to the shore end of the mooring ropes. 
The next morning he was foimd drowned in the 
dock, at a point forty yards from the ship, between 
the gangway & the shore end of the moori^ ropes ; 
the parcel was found between the mooring lupes 
& the gangway. The county ct. judge, in the 
absence of direct evidence, drew the inference 
that the death arose out of the employment, 
& awarded compensation ; — Held : there was 
evidence to support the inference. — R ichardson 
V. Avonmorb (Owners) (1911), 5 B. W. C. C. 34, 
C. A. 

2706. Seaman subject to attacks of nausea 

& vomiting.] — A steward employed in a steamship 
of resps., which was lying in a harbour, was seen 
by the captain lying in his bunk at about 4.30 p.m. 
partially dressed. The captain told him to prepare 

I tea for the crew before the sliip sailed at 0 i).m. 
He was never seen alive again. His clothing, 
boots, cap, purse & watch were found on a settee 
in the saloon out of which his cabin opened, & the 
next day his body was found in the water dressed 
only in his underclothing. There were no mai*ks 
of violence, & death was due to drowning. There 
was evidence that he was a good-tempered, sober, 
sociable man, & that he suffered from attiuks of 
nausea & vomiting. In a proceeding by his 
dependants under Workmen’s Compensation Act, 
1906 (c. 58), the arbitrator held that he met his 
death by an accident arising out of & in the course 
of his employment : — Held : on the facts admitted 
& proved there was evidence to support such 
finding. — Kerr (or Lendrum) v, Ayr Steam 
Shipping Co., Ltd., [1915] A. C. 217 ; 84 L. J. 
P. C. 1 ; 111 L. T. 875 ; 30 T. L. B. 064 ; 58 
Sol. Jo. 737 ; 7 B. W. C. C. 801, IT. L. 

Annotations: — ^Apld. Taylor r. Clark (]914), 84 L. J. P. C. 

14. FoUd. Proctor v. H.S. Serblno. [i915] .3 K. U. 344. 

Apld. Armstrong p. Qregson (1916), 9 B. W. O. C. 468 ; 

Watson p. Brown (1925), 18 B. W. C. C. 419. Reid. 

M*Konna p. Nlddrie & Bennar Coal Co. (191 .5), 9 B. W. C. C. 

411 ; Bird p. Keep, [1918] 2 K. B. 692. Mentd. Gibbs v. 

Gibbs Sc Hoathcot) (1920), 123 L. T. 206 ; Miinro, Brice 

p. Marten. Munro, Brico v. It, [1920] 3 K. B. 94 ; Smith 

p. G. W. Hy., [1921] 2 K. B. 237. 

(./) Heart Failure. 

2707. Claim unsuccessful — Cause of death unex- 
plained.] — A bus driver was sitting on the box of 
fiis bus ; 8. thud was heard, & he was found to have 
fallen from it ; there was no evidence as to how it 
happened. Conflicting medical evidence as to the 
cause of death was given, but as to the state of the 
man’s heart it was agreed it was abnormal, & 
the county ct. judge stated that on the evidence 
he believed that the man had died from heart 
failure & not fiDm the fall, & that appet., therefore, 
had not discharged the onus of proving that the 
cause of death was a personal injury by accident 
arising out of & in the course of deceased’s employ- 
ment : — Held : the death had not been shown to 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (J). 

2707 1. Claim unsucceatiful— Cause of 
aeatfk yrnexplained.}—fiPEiucB v. Baird 


(W.) Sc Co., Lii>., [1912] S. C. 343 ; 
49 So. L. K. 278 ; [1912] 1 S. L. T. 90 ; 
6 B. W. C. O. 542.— SCOT. 

2707 ii. .) — Ritchie p. 


Kerr, [1913] S. O. 613.— SCOT. 

0. .] — Paton V. Dixon 

(William), Ltd., [1913] S. C. 1120; 
50 So. L. R. 866 ; [1913] 2 S. L. T. 
149 ; 6 B. W. O. 0. 882.— SCOT. 
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Master and Servant. 


Sect. 6 . — Right to compensation : Sub-sect. 4, B. {1), 
<6? (m).] 

means of access from his barge to the canal bank* 
had been removed. There was, however, another 
ready means of access. Three days later his body 
was found drowned in the canal with the bow rope 
of another barge, not forming any means of 
approach to his own, coiled round his arm, & the 
barge to which the rope belonged was found adrift. 
The county ct. judge drew the inference that the 
man had been drowned whilst attempting to use 
the other barge as a means of access to his own 
barge : — Held : this was mere surmise & conjecture 
with no evidence to support it. The accident was 
not proved to have arisen out of the man*s employ^ 
ment. — ^Booth v, Leeds & Liverpool Canal Co. 
(1014), 7 B. W. C. C. 434, C. A. 

Annotation : — ^Befd. Nash v. S.S. Rangailra (1914), 7 B. W. 

C. C. 590. 

2724. .] — fireman on a ship in port 

at Aberdeen went ashore at about 6.30 p.m. on 
Dec. 21, 1010, with another seaman. He had no 
work which required his presence on board until 
the next day when the ship sailed, but there was 
evidence that ho was a steady, Wispectable man, 
who never stayed ashore from his ship at night. 
The two men went to the theatre, & left again 
at about 8.30 p.m. with a friend they had met. 
They then all went & got some drinks, shortly 
afterwards started to return to the ship. AfttT 
they had gone a little way one of the men with the 
fireman collapsed, & had to be helped tlong by 
liis friends to the ship, but when they vere still 
some distance from the ship the fireman left 
them, & tunned back saying he was not going abroad 
at prt^sent. Uc was never seen alive again, but 
some weeks later his body was found in the dock 
in which the ship had lain a short distiince ahead 
of where the bow of the ship hjwl been. On an 
ax)plication by the dependimts of deceased for 
compensation under Workmen’s Compensation 
Act, 1900 (c. 58): — Held: the county ct. judge 
was not entitled to draw the inference that the 
man’s death was due to an accident arising out of 
his employment. There wiis no evidence from 
which it could be reiisonably inferred that the man 
met with his death in returning to his ship the same 
night & after he liad reached the quayside. — 
Spencer v. Liberty (Owners) (1017), 86 L. J. 
K. B. 1381 ; 117 L. T. 440 ; 61 Sol. ,lo. 645 ; 10 
B. W. C. V. .533, C. A. 

(m) Other Accidenitt. 

2725. Claim unsuccessful—Engine driver leaving 
engine — ^Found on line.] — While a goods train was 
standing in a siding, having drawn up there for 
the pu^ose of allowing an express train to pass, 
the engine driver alighted from the engine. Shortly 
afterwards his body was found on the railway line, 
he having, it was assumed, bc^en knocked down & 
killed by a light engine which came alone : — Held : 


the burden had not been discharged which lay 
upon appet. for compensation as the sole dependant 
of deceased of showing that the accident was one 
which arose “ out of & in the course of the employ- 
ment ” of deceased within Workmen’s Compensa- 
tion Act, 1906 (c. 58), s. 1. — Dyhouse v. Great 
Western Ry. Co. (1913), 109 L. T. 193; 0 
B. W. C. C. 691, C. A. 

2726. Injury from object thrown from 

window — No evidence why or by whom thrown.] — 

A workman, whilst engaged in work in a mill 
ard, was struck on the back by the lid of a soap 
arrel which must have been deliberately thrown 
I out of one of the upper windows of the mill, & 

I could not have fallen from it. There was no 
j evidence to show by whom or for what purpose the 
lid liad been thrown ; — Held : there was no evi- 
dence that the accident arose out of the employ- 
ment. — Bateman v. Albion Combing Co., Ltd. 
(1914), 7 B. W. C. C. 47, C. A. 

2727. Strain from work.] — A workman 

alleged that ho had strained himself while carrying 
a bar of iron, lie continued to work for three 
weeks, after wliich time ho was examined by a 
doctor. The doctor was of opinion that the pain 
was consistent with a strain such as the man said 
he had suffered. The case was i*ef erred to 
specialists whose repoiiis were not submitted to 
the ct. The only evidence in support of the 
alleged accident was that of appet. & his mate W. 
The coimty ct. judge was not satisfied with the 
way they gave their evidence. One D., who was 
present at the time of the alleged accident, & was 
stated to have heard the workman’s complaint, 
was subpoenaed, as one of appet. ’s witnesses but 
was not called by him, whereupon tlie solr. for th<^ 
emidoyers asked the judge to call D. as he was a 
material witness. The judge assented without 
formal opposition from workmen’s counsel. The 
judge did not question D., but the employer’s 
solr. did, & elicited from him that he had not 
heard any complaint at the time when the alleged 
strain occurred. The judge found that the omis 
of proving an accident had not been discharged : — 
Held: apart from D.’s evidence, the workman 
had not discharged onus of proving an accident, 
& whether or not D.’s evidence had been wrongly 
admitted, it was not sufficiently material to have 
caused a miscarriage of justice, & th(ji*efore there 
was no reason for granting a new trial. — Trigg v. 
Vauxhall Motors, JjTD. (1914), 7 B. W. 0. C, 
462, C. A. 

2728. Stable boy kicked by horse — No 

duties Instable at time of injury.] — Deceased work- 
man, who was employed as a stable boy by resps. 
was found in their stable in a dying condition 
suffering from a kick behind the ear from one of 
their horses. There was no direct evidence as to 
how the accident happened, there was evidence 
that when the boy was found ho was clutching in 
his hand a halter ; that at the time when the 


Wilson t>. Lylk, 11925] S. C. 824.— 

SCOT. 
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g. Claim unsuccessful — Cerchrdl 
hotmorrhage.] — Federal Gold Mine, 
Ltd. «. Ennor (1910), 13 C. L. R. 276. 
— AUS. 

h. Plumber doing another 

personas work.] — McMannamin v. 
Chestnut (R.) & Sons, Ltd. (1917). 
44 N. B. R. 571 ; 37 D. L. R. 302.— 
CAN. 


k. Fever.] — Cobtanza v. 

Dominion Cannkrs, Ltd. (1921), 67 
D. L. R. 413 ; 51 0. L. R. 166.— CAN. 


l. .] — Finlay v. Tulla- 

MOHE Union Guardians (1914), 7 
B. W. C. O. 973.— IR. 

m. Death caused by falling 

masonry.] — ^A., in the course of his 
omploTiaont, was walking on the pave- 
ment of a thoroughfare when the 
parapet of a house i^lch he was about 
to pass ooUapsed, & he was killed by 
the falllDg masonry. Dependants of 
doooased olaimed compensation from 
the employer ; — Hdd : the death was 
not caused by aooident arising out of 
tho employment. — Cooper v. Healy, 
[1916] 2 I. R. 83.— IR. 

n. Workman climbing spiked 

iro//.}— G ibson v. Wilson (1901), 3 


F. (Ct. of Sess.) 661 ; 38 Sc. L. R. 460 ; 
8 S. L. T. 497.— SCOT. « 

o. _ IrUoxicated seaman — 

Falling down hold of ship .] — O'Brien 
t. Star Line, Ltd., [1908] S. C. 1258 ; 
45 Sc. L. R. 935; 15 S. L. T. 88 ; 1 
B. W. C. C. 177.— SCOT. 

P. Workmen ** larking ** in 

mine.] — Bubi.ey v. Baird 8c Co., Ltd., 
[1908] S. C. 646.— SCOT. * 

Q. Deaih in prohibited place.] 

— Miller v. North British Loco- 
motive Co., Ltd., [1909] S. C. 698 ; 46 
Sc. L. R. 755 ; [1909] 1 S. L. T. 609 ; 
2 B. W. C. C. 8(J.— SCOT. 

— 1 OiMir^ causing fall in 
nreet.i — school janitor was sent a 
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acciilclii liappouud tli^ boy had nothing to do with 
the halter & had nothing to do in the stable ; 
that the horse was a quiet horse. There was 
evidence that the foreman of resps.* yard had 
some time previously had occasion to speak to the 
boy about hitting the horses with a halter & 
teasing them. The county ct. judge held that the 
boy must have done something to the horse, 
which was a quiet one, to make it kick out, & 
that at the time of the accident the boy’s duties 
in the stable were over, & accordingly that the 
accident did not arise out of liis employment : — 
Held: there was sufficient evidence upon which 
the county ct. judge might come to the conclusions 
he did. — JoY v, Phillips, Mills & Co., Ltd., 
[191(5] 1 K. B. 849; 85 L. J. K. B. 770; 111 
L. T. 577 ; 9 B. W. C. C. 242, C. A. 

2729. Miner found dead In part of mine 

where not employed.] — Deceased workman was a 
shiickler working in a coal mine, at the pit bottom. 
Ills Avork consisted in moving coal trams to & 
from the cages. Ills dead body was found under 
a cage, in a pait of the mine whei*e ho liad no 
business to bo, & there was no evidence before the 
county ct. judge how he got tlierc. When hist 
seen alive, he was at his work in his appropriate ! 
position, & his dead body was found soon after. 
Tlio county ct. judge said that he could not, on 
the evidence, find that deceased man’s death 
“ arose out of the course of Ids employment,” 
& made an award in favour of the employers : — 
Held: there was evidence on which to sui)poi’t 
the finding & no misdirection. — Prosser r. 
ClRAiiAM Navigation Collieries, I^td. (1921), 
14 B. W. C. C. 42, C. A. 

2730. Railway employee jumping In front 

of train.] — A workman was employed as a milk 
checker (jii a nariow station platform. Ills duty 
Avas to assist in rolling milk-chums. His dead 
body was found lying between the lines after a 
train had passed througli the station. Ho was 
fifty-six years of age, & had been in i*esps.’ employ- 
ment for years & those working with Ixim on the 
day of his death observed nothing wi*ong with him 
cither on that morning or the previous day. He 
Avas temperate, happy & cheerful. He Avas wearing 
the livery of Ids employment. The platform was 
gi*casy, slippery, & dangerous. The engine of the 
train struck him on the loft side of his head. The 
fireman of the train which struck deceased gave 
evidence that he saw deceased take two strides 
to reach the edge of the platform & jump on the 
rails. The deputy county ct. judge, on the 
fireman’s evidence, found that the accident did not 
arise out of the employment & made an awai-d in 
favour of the employers : — Held : there was evi- 
dence to support the finding & no misdirection. — 
I’ococK V , Bdwards & Son, Ltd. (1921), 14 
B. W. C. C. 95, C. A. 

2731. Miner dying from self-inflicted In- 

juries.] — A workman, B., a miner, Avent to Avork as 
a stallman for the night shift of Feb. 17-18, 1921. 


He Avas then in good health, affable, cheerful, 
jovial & normal. He was seen by another stall- 
man going to his place at the coal face along a 
short passage. Tlio other stallman left him for 
a few minutes, & on his return found B. lying on 
his back with his face towards the coal face. His 
7-pound liammer, which appeared not to have been 
used for any work in the stall, was lying a few 
inches from the left side of his head with the 
handle pointing towards the coal face. There was 
a wound on B.’s forehead from Avhich blood was 
welling. He was imconscious, but when he had 
been carried about 350 yards on a stretcher he 
recovered consciousness, & after bein^ seen by a 
doctor ho got off the stretcher, lit his pipe, sent for 
his coat, walked a considerable distance. He 
Avas then seen by the undermanager who afterwards 
gave evidence that at that time ho seemed to bo 
out of his mind, lie went home & was seen by the 
doctor twice on tliat day. The doctor foimd him 
quiet &; making no complaint. During the night 
ho Avas restless, & the next morning he cut his 
throat. The county ct. judge gave the dependant 
the benefit of two presumptions, viz. (a) that as 
the workman when last seen before the blow on 
the forehead was acting not outside the course of 
his employment there was a presumption that ho 
Avas within it, & {h) that theix3 was no presumption, 
in the absence of special facts or circumstances, 
that the injuries were self-inflicted, but on revioAving 
the whole of the evidence he held that the wound 
on the forehead was self-inflicted & dismissed the 
application for compensation : — Held : thei-c was 
(ividenco- to support the findings &; no mis- 
direction. — Brown r. Kingsbury Collieries, 
Ltd. (1921 ), 14 B. W. C. C. 244, C. A. 

2732. Claim successful — Fall from scaffolding.] — 
A mason’s labourer was engaged to clean doAvn the 
ceiling of an arch of a doorAvay fi'om the outside. 
There was some scaffolding erected on the outside 
of the arch. For some unexplained reason the 
workman took his pail & brush on to the scaffold. 
He fell from the scaffold with the bmsh in his hand, 
& died fixjm the injuries he received. The county 
ct. judge drew the inference that getting on the 
scaffold Avas for some purpose connected with his 
employment, & that, in consequence, the accident 
arose out of & in tlie course of his employment : — 
Held: the inference was supported by tlic evi- 
dence. — Roberts v. Trollop (George) & Sons 
& Colls (1914), 7 B. W. C. C. 078, C. A. 

2733. Fall on concrete flooring.^A boy, 

aged seventeen, was employed as a labourer by 
resp., a firewood merchant. While Avorking on 
resp.’s premises, he turned round to pick up a sack 
in the course of his work, slipped, fell, & fractured 
his skull on the concrete flooring. & sustained 
injuries from which ho died. A fellow Avorkman 
gave evidence that ho did not fall over anything, 
that his lips & nose were blue, but tlicre was no 
medical evidence with regard to these symptoms. 
The boy’s mother said in evidence that he ncA'er 


nioasage on a Lot day. Ho falutod in 
the street from ttie heat, Sc fell back- 
wards, strlkius his head on the pave- 
ment, BubHegueutJy dying from the 
oflects of the injury: — Held: the 
accident did not arise out of the 
employment. — Rodger v. Paisley 
80HOOL Board, [1912] B. C. 584 ; 
49 Sc. L. R. 413 ; [1912] 1 S. L. T. 
271 ; 5 B. W. C. C. 547.— SCOT. 


t. Workman struck hy iron 

sheet — During gale ,] — During a severe 
^e a carter in charge of a horse Sc 
lorry nithln his employer's yard waa 
struck by a sheet of c(»rrugatcd iron 
blown from tlio roof of an udjuiulug 


uilding, Sc was injured : — Held : tJio 
ccident did not uriso out of tho 
mploymont. — GuTHmE v, Kl^aHOllN, 
1913] S. U. 1155 ; 50 Sc. L. R. 803 ; 
19131 2 B. L. T. 153.— SCOT. 

a. Claim successful — Heslino place 
n buffer Bhbehy r. Great 

louTHERN & Western Ry. Co. (1913), 
7 1. L. T. 161 ; 0 B. W. C. C. 027.— 


I — Devink V, Caledonian Ry. Co. 
; (1899). 1 F. (Ct. of Boss.) 1105; 30 
■ Be. L. Jl. 877 ; 7 B. L. T. 99.— SCOT. 

d. Workman helping other 

uxirkmen.] — Goslan v. Gillies Sc Co., 
[19071 S. C. 68.— SCOT, 

e. Miner*a death from 

scoldinp.l— B neddon v. Greenfield 
Coal Sc Brick Co., Ltd., [1910] S. C. 
362.— SCOT. 


b. Farm labourer kicking 

deUniaJtor.] — Byrne v, Campbell, 
[1923] 2 I. 11. 106; 16 B. W. C. C. 
355.— IR. 

G. Injury by runaway horse,] 


f. Engine drivers fall in 

permanent umy .] — Fennau v. Midland 
Sc Great Western Ry. of Ireland 
(1911), 4 B. W. C. C. 440.— IR. 

g. Ship's carpenter sevtrely 


J. — VOL. XXXI V. 
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(m); aiA-sect. 5, A. <fc B. (a).] 

Buffered from fits. Another witness said that the 
boy hod not had any fits during the eight years he 
had known him. I)eceased boy had been to a 
special school for defective children. ^ The doctor 
who made a post mortem examination found a 
fracture of the skull sufllcicnt to cause death. 
He found the brain normal & the organs healthy. 
The deputy county ct. judge made an award in 
favour of the emidoyers on the ground that there 
was no evidence of an accident arising out of the 
emi>loyment : — Held : the facts afforded evidence 
that the accident arose out of the workman’s 
employment. The evidence was more consistent 
with an accidental fall than a fit, but whether the 
evidence conclusively established an accident was 
a question of fact for the arbitratoi*, & the case 
must be remitted to the county ct. for a new trial. 

The only inference that could be drawn from the 
evidence was that deceased met with an accident 
arising out of in tlie course of the employment 
(Atkin, L.J.).— Hunteu i\ Simner (1922), 14 
15. W. 0. C. y27, 0. a. 

Jiinoialiuli Reid. Uj»loii i\ (1. CJ. Ity., 111)24] A. (J. 1102. 

2784. Miner killed by explosion of gun- 

powder.] — A man was employed in a mine as a 
brusher. llis duties included having to fetch 
gunpowder for blasting & to prepare the hole for 
the charge, but did not include packing the 
powder into the hole or firing the shot , While 
caiTying powder, which was loose in a cannistcr, 
from the store to a hole for the i)urpose of blasting, 
the powder exploded, fatally injuring the man. 
It wtis not known what caused the powder to 
ignite. The place whei’c it happened was about 
3 yards or so on the store side of the hole. 

The county ct, judge said that the accident 
could not have happened unless some one had 
uncovered the j)owder, &, from the fact that 
deceased was the only man who had touched the 
powder, he drew tlie inference that he had un- 
covered it for the purpose of charging the hole. 
Ho consequently held that the accident did not 
arise out of the employment : — Held : there was 
no evidence to support the inference drawn by the 
county ct. judge. On the evidence, the accident 
must he held to have aiisen out of & in the course 
of the employment. — l^uaii v. Dudley (Earl) 
(1914), 7 B. W. 0. C. 528, C. A. 

2735 . Ship’s carpenter falling down hold.]— 

A workman, employed as a carjienter on board a 
ship lying in dock instructed to do certain work 
at or near a hatchway covering No. 5 hold, was 
missed, & shortly afterwards w'as found to have 
fallen down a hatchway into No. fi hold, a distance 
of 60 feet or so from liis place of work. The place 
where he fell was in darkness. There was no 
direct evidence to show how he got tlicre or what 
he was doing there, but the county ct. judge found 
upon evidence as to the habits of men working 
on ships in port, that the man must have intended 
to go into a corner to relievo himself, & have 
fallen down tlie hold in the dark. He therefore 
held that the accident arose out of A in the course 
of the employment ; — Held : there was evidence 
to suppoA the finding, A no misdirection. — 


Armstrong r. Gregbon A Co. (lUlfi), 0 B. W. C. C. 
468, O. A. 

2786. Strain at work.] — A workman was 

getting coal with a crowbar & was heard to call. 
He seemed to bo suffering coiisiderable pain 
internally. He was taken home A continued very 
ill until his death, which occurred about four 
months after the date of the accident. Some of 
his fcUow- workmen were told of the accident ; 
but no formal notice was given to the employers 
until two months after the workman’s death. The 
county ct. judge held that deceased suffered a 
strain while working which caused his death, A 
that the accident 01*086 out of A in the course 
of the employment. He also found that the 
employers had not been prejudiced by the delay 
in giving them notice of the accident, A he made 
an award in favour of the dependant ; — Held : 
both questions were questions of fact, A there was 
evidence to suppoi't the findings of the county ct. 
judge, A no misdirection. — Johnson v. TYorenck 
Coal A Iron Co., Ltd. (1021), 14 B. W. C. C. 201, 
C. A. 

2737. Arsenical poisoning.] — Two work- 

men were employed as gardeners on a piece of land 
adjacent to a field where sheep were dipped, ddie 
dip used was a xircparation containing arsenic, 
A it w*as proved that the grass A weeds on the 
ground where the men worked were discoloured 
by arsenic from the dip sprayed by the sheep as 
they shook themselves after being dipped. Both 
workmen were taken ill about the same time, with 
symptoms consistent with arsenical poisoning. 
Both were admitted to hospital, where their 
illness was diagnosed as arsenical poisoning. In 
each case tlie certifying surgeon certified that the 
workman was suffering from arsenical poisoning. 
At the hearing before the county ct. judge evidence 
was given by medical men on behalf of the workmen 
that the ai*senical poisoning from which they 
suffered hiid been contracted from contact with 
ai'senic from the sheep dip. The employer called 
no medical witness, but a research student in 
toxicology, who said that he was familiar with the 
symptoms of arsenical poisoning A was associated 
with many industries in which arsenic compounds 
were used, A gave evidence to contradict the 
medical evidence called for the worlunen. The 
county ct. judge found tliat the poisoning was not 
due to the nature of the wojkmen’s emijloyment, 
A that it did not arise out of or in the coui*sc of 
the employment ; — Held : (1) on the evidence the 
inference that the arsenical i)oisoning was due to 
the nature of the workmen’s employment was 
conclusive, A there was no evidence to the con- 
trary ; (2) tlie oi)inion os to a medical matter 
given by a non-medical witness should not have 
been admitted. — Nightingale v. Biffen, Hewfit 
V. Biffen (1925), 18 B. W. i\ C. 358, 0. A. 


»SUB-SECT. 5. — 8E1UOUS AND WlLFUL MIS- 
CONDUCT. * 

A. In General. 

See, now, Workmen’s Compensation Act, 1925 
(c. 84), s. 1 (1) (6). 

2738. ** Serious misconduct” — What amounts 


bumf.]— M anson V. Forth & Clyde 
S.S. Co., Ltd., 11913] S. C. 921.— SCOT. 

h. IHsplaccd carlilaac in 

knee,] — workman, tlio carlilaffe of 
whose right knee had boon previously 
displaced so often that it was liable 
to oeoomo displaced at any moment 
without any appreciubie cxtrlnsio 
cause, bout his right log under him fur 


the purnoROB of the work which he was 
doing, A tho cartllago was displaced 
08 a result of bending his knee. Tho 
work lie was doing was ordlnar}^ ovorj'- 
day work, & tho movoinent of his leg 
was UBuol & ordinary :—//cW : the 
workman had sustained injury by 
accident, in respect lliat tlio dlspluce- 
mout was nut hiovitablo or desigued. 


but was accidentally caused. — ^M*G uirb 
r. Watson (John), Ltd., I1924J 8. C. 
762.— SCOT. 

PART XIV. SECT. 5, SUB-SECT. 5.— A. 

27881. •• Serious mis&mducf*— What 
amounts /o.] — Misconduct is not 
“ serious merely because the actual 
cuusoqueuces in the particular case are 
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to.] — (1 ) A workman was found fatally injured in a 
lift on his employers* premises without a load. 
Upon the lift was a notice that no one was allowed 
to use it except in charge of a load. There was no 
evidence as to the circumstances under wliich the 
workman entered the lift. In an application for 
compensation by the widow: — Held: (1) the 
burden of proving that the workman was guilty 
of “ serious & wilful misconduct ** within the 
meaning of the Workmen’s Compensation Act, 
1807 (c. 37), lay upon the employers ; (2) there w'as 
no evidence of seidous & wilful misconduct within 
the meaning of the Act ; & appet. was entitled 
to compensation. 

(.S) In the expression “ serious & wilful mis- 
conduct,’’ the word “ serious” applies to the mis- 
conduct itself & not lo tlio actual consequences of 
it & the word “ wilful ” imports that the miscon- 
duct was deliberate & not merely a thoughtless 
act on the spur of the moment. — Johnson v. 
Marshall, Sons & Co., I/pd., |1000] A. C. 409 ; 
75 L. J. K. B. 808 ; 94 L. T. 828 ; 22 T. L. B. 565 ; 
8 W. C. 0. 10 ; 70 J . P Jo. 244, II. L. 

-Annolaivms io (1) FoUd. Bisi v. L. & S. W. Ry., [1907] 
A. O. 209. Refd. Bi8t tf. L. & S. W. Hy., [19071 A. C. 209. 
An lo (3) Refd. Casey w. Huiiiiihrics (1913), 6 B. W. C. C. 
.')20. Orncnilli/t Reid. Ilobertsoii v. Allan (Liverpool & 
London) (1908). 77 h. J. K. B. 1072 : VVoniyss Coal Co. 
r. Synion (1912), 6 B. W. C. C. 298. Mentd. I’oad v. 
irbr ■ 


Scarborongli Ordns., [19M] 3 K. B. 959. 


2739. Wilful misconduct ” — What amounts 
to.] — Johnson v. Marsijai.l, Sons & Co., Ltd., 
No. 2738, anle. 

2740. Onus of proof on employer.] — Johnson 
V, Marsuali., Sons & Co., Ltd., No. 2738, anie. 

2741. Question of fact.] — Bumboll v. Nunnery 
Colliery Co., No. 2743, post. 

2742. .] — Applt., who was employed at a 

mid-working in a mine, called to tlie bottomer at 
the foot of the si i aft to send up the cage. The 
latter signalled to the engineman to raise tiic cage. 
By tlie system of signalling in use in the mine, the 
engineman, on receiving a signal to raise the cage, 
was entitled, unless stopped by a further signal, 
to raise tlie cage to tlie pit liead, without stopping 
at the mid-working. Applt., without ascertaining 
whether the cage had stoi)pcd or not, opened the 
gate fencing the shaft, pushed his hutch forward, & 
fell with it down the shaft & was injured. In 
opening the gate fencing the shaft before the cage 
was stopped at the mid-working, applt. com- 


mitted a breach of a rule in operation in the mine. 
Applt. knew of the rule, &> was warned regarding 
it only a few days before the accident occurred. 
In an application for compensation under Work- 
men’s Compensation Act, 1906 (c. 58), the arbitrator 
found that applt. had been guilty of “ seiious 
& wilful misconduct” witliin the meaning of 
8. 1 (1) (c), of the Act, & was consequently not 
entitled to compensation : — JJeld : the question 
was one of fact for the ai’bitrator & there was 
evidence to support his finding. 

It is not the province of the ct. to lay down that 
the breach of a rule is primd facie evidence of 
serious & wilful misconduct. That is a question 
purely of fact to be determined by the arbitrator, 
who must decide it for himself, & ought not to bo 
affected by artificial presumptions of fact (Loud 
Lorebuun, C.). — Oeouoe v. Glasgow Coal Co., 
Ltd., [1909] A. C. 123 ; 78 L. J. P. C. 47 ; 99 
L. T. 782 ; 25 T. L. B. 57 ; 2 B. W. C. C. 125, 
11. L. 

AniuilaiUm^ C'liHey ». Utiinphrb'K (1913), 6 B. W. 

C. C. 520 ; Siiiilli v. Russell (1921), 1-1 B. \V. C. 0. 278. 

li. What CotuslilulcH. 

{a) Jircach of Slaliilory Itvgulaiions. 

Hvi\ nowy Workmen’s Compensation Act, 1925 
(c. 84), H. 1 (2). 

2743. Not necessarily serious & wilful mis- 
conduct.] — A breach by workmen of the rules of a 
cofd-mine which are authorised by statute does 
not necessarily involve serious & wilful miscon- 
duct, which is a question of fact to be detemiinod 
by tJio arbitrator. — Bumboix v. Nunnery 
Colliery Co. (1899), 80 Ii. T. 42 ; 63 J. P. 132 ; 
43 Sol. Jo. 212 ; 1 W. G. C. 28, 0. A. 

Ammlntioii : — Consd. .lobiisoii v. AIttishall, [19001 A. C. 109. 

2744. Failure to comply with rules under Factory 
& Workshops Acts.] — Ai>pct. for compensation was 
a girl of fourteen, who was engaged as a bottler in 
a soda wattu* factory. W’^hilo she was at work 
a bottle exploded in ilui nuw.hinc, k, a piece of 
glass struck k injured lier right wrist, with the 
i*csult that she was disabled for fourteen weeks. 
At the time of the accident sJio was wearing a 
glove on her loft hand, but had no protection on 
the right as required by the special rules, under 
the Factory k AVorkshop Acts for the bottling 
of soda water, which were iiosted up. The 
employer set up that the accident was due to 


serious ; tbo niisconduct must bo 
serious in Itsolf. — Hiix v. Granuy 
Consolidated Mines, Ltd. (1906), 12 
B. C. R. 118 ; 4 W. L. R. 104.— CAN. 

2738 ii. .] — Daknlry v. 

Canadian Pacific Ry. Co. (1908), 
14 B. C. R. 16 ; 3 B. W. C. C. 506.— 
CAN. 

2738 iii. . ] — ^Action by widow 

of workman killed in defts.* factory. 
Deceased was temporarily employed, 
could spoak & understand^ but not 
road & write English, & wlillo so 
employed, although directed not to 
touch tho olevaton was caught therein 
& was killed: — field: tho aocldoiit 
arose out of & in the course of the 
omploraent, but deceased was guilty 
of wilful & serious misconduct. — 
Graniok V. British Columbia Sugar 
Refinery Co. (B. C.) (1909), 10 
W. L. H. 256.— CAN. 

2738 iv. .] — Murphy & 

Sandwith t>. Cooney (1913), 7 
11. W. C. C. 962.— IR. 

2738 V. .1— Neither dls- 

obedlenoo, carelessness, recklessness, 
nor negligence necessarily disentitle 
claimant to oomponsatJon if the work- 
man, when he was injured, was doing 
the work for which he was employed. — 
MiLLiN V. Fowler, 11926] N. Z. L. R. 


372.— N.Z. 

2738 vl. .3 — CoNDRON r. 

Gavin, 1’aul & Sons, Ltd. (1903), 6 
F. (Ct. of Scris.) 29 ; 41 Sc. L. R. 33 ; 
11 S. L. T. 383.— SCOT. 

2738 vii. .]— A miner wlillo 

riding on the top of a loaded hutcii lu 
tho miuo, in breach of one of the rules 
in force In the mine, was killed by the 
fall of a stone from the roof of tho 
tumioJ in which tjio butch was running : 
— Held : although tho miner was 
guilty of serious & wilful misconduct, 
Ills death was not attributable ” 
thereto within the Act, & bis widow 
was not bari'od from claiming cum* 
ponsation. — Glasgow Coal Co. v. 
Sneddon (1905), 7 F. (Ct. of Sobs ) 
485.— SCOT. 

2738 viil. .] — Being drunk & 

unfit to work is serious &; wilful mis- 
conduct on tho part of the workman, 
within tho Act. — ^M’Groarty v. Brown 
(John) & Co., Ltd. (1996), 8 (Ct. 
of Sess.) 809.— SCOT. 

2788 lx. .] — Wallace 

Gtjcnroiq Fire Clay Co., [1907] S.C. 
967.— SCOT. 

2788 X. .] — Leishman v. 

Dixon (William), Ltd., [1910] H. C. 

498 ; 47 Sc. L. Li. 410; [1910] 1 


S. L. T. 273 ; 3 B. W. C. C. 560.— 

SCOT. 

2738 xi. . 1 Victoria Frills 

PoAVER Co., Ltd. v. Llovd, N.O., 
[1908] T. S. 1161.— S. AF. 

2738 x11. .] — IMiscouduct 

which is deJlberalc, systematic, 6c in 
breach of orders, may be “ serious & wil- 
ful misconduct ” wlthlu tlio meaning of 
liiOHO words in Workmen’s Compensa- 
tion Act, oven though the result bc^ to 
endanger the safety of tho wrongdoer 
alone, & not that of his follow-work- 
men. — Bkrtiioijh V. Central Sottth 
African Rys., [1910] T. P. D. 141. — 
S. AF. 

2740 i. Onus of proof on employer.] — 
Muuciiic.MOltE V. Liuut (1915), 17 
W. A. L. R. 139.— AUS. 

2740 11. . ] — The burden of proving 

that on aocldoiit is attributable solely 
to the neglect of a workunui is upon Ids 
employers. — Rc MoAixiney &: Western 
Fuel Co. (B. C.) (1906), 5 W. L. ii. 
163.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 6.— 
B. (a). 

2743 i. Not necessarily serious & wilful 
misconduct.}— UnvuKLL v. WiiirroN, 
[1907] S. C. 1267.— SCOT. 
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Sect, 5. — Ri{fht io compensation: Suh-secL 5, B. (a), 
jb) (c), cfe C. ; sub-sect 0. Sect tf ; Subject. 1 ^ 


appct.’s 8eriou8 & wilful misconduct in not wearing 

S rotective gauntlets on both arms as required by 
tie rules, & as she had been told Uy do by himself 
& the forewoman. Th(i county ct. judge found 
that gauntlets wcrc^ provided, tliat appet. knew 
she had to wear them, but that the forewoman 
whose duty it was to see tJiat appet. wore them 
had allowed her to do tlie work without a gauntlet 
on her right hand & to disregard the rules, & only 
verbally told appet. to obey the iiiles to protect 
herself with the employer. Th<^ county ct. judge 
themfore held that t.lie defence of serious & 
wilful misconduct had not been established : — 
IJ cld : the ct. would not inU‘rfei*e witli tlie decision 
of the county ct. judge. — Car?]y v, Humi*iirie8 
(1913), 29 T. L. It. 047; 57 Sol. ,7o. 716; 6 
D. W. V. C. 520, C. A. 

Breach of Coal Mine Regulations.] - iSVc .Sub- 
sect. 2, E. (6) iii., ante. 

{b) Breach of Employer s Orders. 

Sec, now. Workmen’s dompensation Act. 1925 
(c. 84), s. 1 (1) (6). (2). 

2746. Leaning across machine In motion.] - 

Api>ct. was a lad who worked at a niacliiiu^ used to 
cut slits in the heads of screws, lie had bt^en 
frequently warned not to put his hand near the 
wheel wliile it w'as in motion. There was no 
guard on thf^ wheel. A screw having fallen out 
on to the table before it was cut, he l(‘a *(‘6 over 
tlie macliine to pick it up A replace it, & two of Ids 
lingers wert; cut ofl*. 

The county ct. judge found tliat (Jiough the lad 
w^ negligent, he was not “ guilty of serious & 
i^i®<^oiiduct ” : — Held: the clement of 
wmulness did not entt*r at all into what the lad 
did, as ho seemed to have actiMl on a sudden 
impulse, & therefoi’c tlie award could be support^nl. 
—Reeks v. Kynoch, Ltd. (1001), 50 W. R. 113 ; 
18 1. L. R. 34 ; 46 Hoi. Jo. 48 ; 4 W. 0. C. 11, V. A. 

; —Consd. .UiliiiHou ]\lursliall, [lOOCI A. (’. 40 {). 

2746. Neglect to employ guard to machine.]— 
A workman was employed in a factoi-y at- a circular 
saw which was driven by machinery. His duty 
was to liold the wood & guide it wh(m it w as being 
^wn. lie was told on several occasions, both by 
to employer & by tlie factory inspector, to keep 
the guard iqion the saw when it w^as in use. The 
object of the guard w^os to prevent the wood wliich 
was being sjiwn, if it was jerked up, from being 
caught by the teeth at the back of the saw & 
hurled about the wwkshop, to the danger of those 
at work there. The workman had worked for 


several years at cu'cular saws before the guard was 
invented, & he had a great aversion to using a 
guard. Upon the day in question he intentionally 
did not place the guard upon the saw when using 
it, & the piece; of wood which was being sawn 
jerked up & was hurled by the saw against him, 
& he was killed. The county ct. judge found that 
the injury to the workman was not attributable 
to his serious & wilful misconduct within Work- 
men’s Compensation Act, 1897 (c. 37), s. 1 (2) (c), 
& made an award of compensation in favour of his 
wddow : — Beld : the injury was caused by the 
serious wilful misconduct of the workman, & 
Jiis widow was not entitled to compensation under 
the Act. — B rooker v. Warren (1900), 23 T. L. R. 
201 ; 51 Sol. Jo. 171 ; 9 W. C. C. 20, C. A. 

2747. .] — Bkewkr v. Hmitii (1913), G 

B. W. C. C. 651, C. A. 

2748. Workmen ordered not to ride in lilt with- 
out load — Riding without load.] — Johnson v. 
MARS1IAI.L, Sons & Co., Ltd., No. 2738, ante. 

2749. Driver leaving engine while in motion to 
go to tender— In breach of well known rule.] — 

An engine driver left the loot plate of his engine; 
& went on to tlie tender while the engine was in 
motion, in breach of a rule of the railway co. 
prohibiting the act & well known to him, A; 
was killed by collision with a bridge. In a claim 
by the widow for compensation the county ct. 
judge found upon the evidence that there was 
nothing to justify the driver in going on to the 
tender at the time in question, & that his act 
amounU;d, in fact, to “ serious & wilful mis- 
conduct,” within Workmen’s Compensation Act, 
1897 (c;. .37), made his award in favour of the 
CO. : — Held : there was evidence upon which the 
judge iriight prop<;rly find as he did. — ^B ist r. 
Lonjion & South Western By. Co., [1907] A. C. 
209; 76 L. J. K. B. 703 ; 96 L. T. 7.50; 23 
T. L. R. 411; 51 Sol. Jo. 441 ; 0 W. C. C. 19, 11. L. 
^iiLiuduliom : — Consd. Ooorgo r. OlasBow Coal Co. (1908), 

5 V. Humphries (19111), « B. W. 

C. C. 520. Reid. WilliarriH r. Llaududjio Coaching & 
Carnage Co., |1015] 2 K. B. 101 ; Bourtoii v, Beauchamp 
& Beauchamp (1019), 121 L. T. 196. 

2750. Opening gate fencing shaft before cage 
stopped.]— George v. Glasgow Coal Co., J/ru., 
No. 2742, ante. 

2751. Workman touching machine in motion.] — 

A boy, in disobedience to orders, was cleaning a 
machine in motion ; his right hand was drawn into 
the machine, & the top joint of the first &> third 
fingers tom off. The county ct. judge held that 
the injury w’^as attributable to the serious & wilful 
misconduct of the workman, but that it resiiltcd 
in serious &; permanent disablement, & ho there- 
fore awarded compensation : — Ucld : the injury 


PART XIV. sect. 6. SUB-SECT. 6.— 
B. (b). 

27511. Workmaniouvhinu macJiincin 
nuMton.] — A womau uinpioyod lu a 
spinrilug mill was iujimul through 
attom]»tlug to cloau a leaser card- 
m^hiiio, at which she was working, 
wldlo it was in motion, it was the 
rule & practice of IJic factory-, knoAvn 
to the womau tlmt no cleaning of 
inaclilnery was to be done nnicss the 
machinery were stopped i—JIeld : the 
woman woi-o attributable 
misconduct.— 
nfl0?i “V'Ni'iKo Co.. Ltd. 

ao?L.’k 483.-^COT! 

276 1 ii . . ]- — * I>iARM ID r. Ooilv v 

Brothers, 11913J a. c. 1103.~BCOT. 

-.2761 iii. .) — Gauntv. Babcock & 

Wilcox, Ltd., (1918] S. u. H.— SCOT. 


contrary to iu' 
(1917), 

19 W. A. L. 11, 123.— AUS. 

t If idiny nn loaded cart.] — Smith 
rn Eirewood 

54'-AUS.* ^ 

mucker 

Hold’ll Granby Uon- 

801.11) ATKD AllNINli, SMKI.TINO & 

CAlJr^ ufc. Jl! 192.-- 

understand, tliough not to 
oinolnSm«''T^^r outeicd the 

ho tel 0^1 *^®**'®' ^t work in which 

previous experience. 

in cautioned by the foreman, 

the^ deceased, not to allow 

./i® .rter to use a fioight lift He 
noA'crllicloss attempted to use it, & 


was cautioned not to do so. He was 
later in the day killed in the lift; — 
lldd : ho was not guilty of serious & 
wilful misconduct.— URANicK r. British 
Columbia Suuar Refineuy Co. (191 U), 
14 B. C. H. 251 ; 15 B. C. R. 198 ; 
44S.C. U. 105.— CAN. 

o. liemaining in place of danger — 
When bloat fired .] — Hudland r. Smith 
(1917), 50 N. a. H. 434 ; 33 D. L. R. 
536.— CAN. 

p. Fall through aperture — Aperture 
open conirary to notice .] — O'Halixjran 
V. Chambers & Son, Ltd. (1914), 33 
N. Z. L. K. 643.— N.Z. 

4 . Crossing stremn contrary to 
orders.]— G ibson v. McKblvie, [1925] 
N. Z. L. R. 351.— N.Z. 

T. Injury caused by threshing 
machine ,] — ^AL].AauAN v. Maxwell 
(1900), 2 F. (Ct. of Sess.) 420 ; 37 
Sc. L. R. 313 ; 7 S. L. T. 339.— SCOT. 

t. Bcfectivc condition of hoist — 
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resulted in permanent disablement, &; there was 
evidence on which the county ct. judge could find { 
that the disablement was serious. — IT opwood v . 
OuvB & Partington, I/td. (1910), 102 L. T. 
790 ; 3 B. W. 0. C. 357, 0. A. 

2762. .] — PouLKBS V, Roberts, No. 2536, 

ante. 

2753. .] — Appct., when working a machine, 

touched it whilst in motion, contrary to orders, & 
injured her hand, with the result that the first 
jomt of the index finger of her left hand was 
amputated. The insurance co., acting on behalf 
of resps., in reply to a claim made by appet.’s 
solrs. for damages, stated in a letter dated May 26, 
1023, “We are, however, prepared to admit 
liability under the Workmen’s Compensation 
Acts, & have already instructed our assured to 
pay thereunder at the rate of £1 13. lid. per week. 
Unless, therefore, you are prepart'd to advise 
your client to accept such weekly jiayment we 
must leave you to take what sbips you deem 
advisable in her interests.” On July 21, 1923, 
appet. issued a writ claiming damages for personj]i.l 
injuries in an action by her under Employers’ 
Inability Act, 1880 (c. 42). The county ct. judge 
dismissed the action on the giuund that pltf. liad 
been expressly forbidden to touch the machine 
whilst in motion. Application was then made for 
an award under the Workmen’s Compensation 
Act, 1906 (c. 58), which was refused on the ground 
that appet. had been guilty of wilful misconduct. 
Appet. appealed & relied on the letter admitting 
liability under the Workmen’s Compensation 
Act : — Held : (1 ) the letter could not be used under 
the Workmen’s Compensation Act proceedings as 
a complete admission of liability, as its purpose 
was comi)leted at the date of the writ, & the 
employers were not estopped from resisting the 
claim for compensation ; (2) the case, must how- 
ever, go back for further hearing, as it was not 
shown that the county ct. judge had in mind 
whether the disablement was serious & permanent 
within Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (2) (c). — Maloney v. Pink (E. & T.), I/td. 
(1923), 1,30 L. T. 500 ; 16 B. W. C. C. 217, C. A. 

(c) Disregard of Warning of Danger. 

2754. Collier warned of approaching tram 
Journey.] — A collier whose lamp liad gone out & 
who had been to the lamp sl^ation to obtain a light 
was obliged, in order to get back to where Ids work 
was, to ])ass along a way over wluch trams were 
hauled by a rope. On n^acliing tin? wa.y lie was 
told that a journey of trams was approaching, 
lie proceeded, & when making for a manhole was 
injured in consequence of the rope slipping: — 
Held : there was no evidence of serious k, wilful 


misconduct. — B ees v. Powetx Duppryn Steam 
Coal Co., I/td. (1900), 64 J. P. 164 ; 4 W. C. 0. 
17, n., 0. A. 

Annotation: — Coilld. John v. Albion Coal Co. (1901), 05 
J.P. 788. 

2766. .] — A miner proceeding along the 

main haulage road of the mine when he was 
warned by a fellow workman to get into a manliolo, 
as a journey of i-rams was appioaching. He dis- 
regarded th(^ warning & went on, with the result 
that he was overtaken by the trams & killed. 
The county ct. judge found that the accident was 
attributable to the serious & wilful misconduct of 
deceased man : — Held : there was evidence to 
support that finding. — .Toiin v. Albion Coal Co., 
lyrn. (1901), 65 .T. P. 788 ; 18 T. I.. R. 27 ; 4 
W. O. C. 15, C. A. 

C. Serious and Permanent DisaldemcnL 
See Suh-SfH!t. 6, posU 


Ritb-sept. 6. — Serious and Permanent 

DlSABLETkn3NT. 

See Workmen’s Compensation Act, 1925 (c. 84)i 

8 . 1 ( 1 ) (?>). ( 2 ). 

2756. What amounts to — Loss of finger Joint.] — 

IIopwooD V. Olive & Partington, I/td., No. 2751 , 
ante. 

2757. .] — A county ct. judge found the 

amputation of the top joint of the middle finger 
of th6 right liand of a machinist in tlie joinery 
trade to be serious & permanent disablement 
within Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (2) : — Held : there was evidence to support 
the finding. — Brewer v. Smith (1913), 6 B. W. 
0. C. 651, C. A. 

2758. .] — PouLKES V. Roberts, No. 

2536. ante. 


Sect. 6.— DEATH OR INCAPACITY RESULTING 
FROM THE INJURY. 

SlTB-RE(7T. 1. — In Oeneral. 

2759. Need not be the natural or probable con- 
sequence.] — (1) Workmen’s Compensation Art, 
1897 (c. 37), Sched. I., para. 1 {a), prescribes a 
scale of compt*nsation payabh} to tlKJ dependants 
of a workman “ where death results from the 
injury ’’ : — Held : the dependants are entitled 
to compensation on that scale if death results in 
hict from the injury, even though at the time of 
the injury it could not be r<^asonably expected 
fis the probable consequence thereof. 


Workman forbidden to ascend thereby. 1 — 
Loqub V. Fullerton (1901), 3 F. (Ct. 
of Sess.) 1006. — SCOT. 


^.Jumping from Q^iay to vessel .) — 
MaBTIN V. FULT.BRTON it CO., 1190S] 
a. a 1030.-H5COT. 


b. Jumping on train before train 
«op«. ]—M‘WiLLTAMr. Great North op 
Soo^AND Ry. Co.. 119141 S. C. 453.— 


, Paperhanger using wrong 
tadoer .) — ^A workman who had been 
Jurnlshod by his employers with an 
o ft. ladder suitable for the purposes 
Paperhanfflng in a oertaiu room, 
intmduood & made use of a 6 ft. 
ladder, which was unsafe & wldch he 
WM warned not to use. He was 
fgJyrod by slipping from this ladder : — 
nw : the action of the workman did 
not constitute “ serious & wilful mls- 

— VBRMEULEN V. tHEYNE. 
[1913] App. D. 642.— S. AF. 


d. Entering unsafe electric cham- 
ber.) — Van Bueda v. Victoria Falls 
it Transvaal Power Co., Ltd., 11916] 
App. 1). .*{25.— S. AF. 

PART XIV. SECT. 6. SUB-SECT. 6.— 

B. (0). 

e. Repeated warnings by employer.) 

— Rowe v. Ukynoldh (1910), 12 

W. A. L. R. 75.— AUS. 

f. .] — Pltf. was aocidontally 

injured while worklnif for deft, in a 
machine-shop, under a foreman, applied 
for compensation under Workmen 
Gomponsation Act ; — Held : the 

accident was the result of pllf.’s 
BorlouB & wilful misconduct, the 
disobodionco of an order in the face 
of repeated wamiogs ; Sc the applica- 
tion failed. — Clayton v. Hanbury 
(1914), 27 W. L. U. 893 ; 17 D. L. R. 
384.— CAN. 


g. Spragging wheels.) — 

Home boys employed in steel works 
were allowed an interval of half an 
hour for rest between two jobs. 
During this Interval they got Into one 
of a number of wa^rgrons that were 
standlnfc on a steeply inclined lino 
of rails In the yard of the works. 
After the boys hod jfot into the wassron. 
'the waonrons begran to move down tlie 
Incline, Sc one of tlie boys jumped off 
the wag{?on in order to sproff the 
wheels. While thus eoGraffed he was 
caught by the sprag & bolnfir thrown 
under tho wheels sustained injiules 
BO that he died. Tho boys had no 
occasion to be near the wamons. Sc 
had repeatedly boon warned not to 
go near them : — Held : tho accident 
was attributable to the ** serious Sc 
wilful misconduct ** of tho boy. — 
Powell v. Lanarkshire Steel Co. 
(1904), 6 P. (Ct. of Sess.) 3039.-H5COT. 
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Master and Servant. 


S^ct, 6 . — Death or hwapacity resulting from the 
injury: Svb-sects, 1, 2, 3 cfe 4. ] 

(2) If the chain of causation is bixjkcn by a 
rwvus actus interveniens so that the? old cause goes 
& a new one is substituted for it, that is a new act 
which gives a fresh origin to the after-consequences 
(Collins, M.R.). — Dunham v, Clare, [1902] 2 
K. B. 292 ; 71 L. J. K. B. 083 ; 80 L. T. 751 ; 
CO J. P. 012 ; 50 W. 59(? ; J8 T. D. U. 045 ; 4 
W. C. C. 102, C. A. 

Anymtntimis Aft 1o (J) Consd. Ystrarlowon Colllr.ry Oo. r, 


-it* tti i Hbittiiowuii v--oiiii;iy i u. t- 

OriflltliK, flOODj 2 K. B. r)3.*i ; G’ai'lorKon v. Frarnwellirate 
Coal & (.’oko (?o. (1013), 0 B. W. C. (). fiO. PoUd. Sad- 
din»rlou r. IdhHp Iron Co. (1017 ), 87 L. J. K. B. 1 84. ]^fd< 
BoJJttiny r. lliiiiiphrioH (1013), 0 B. W. C. C. 53 ; Shaw 
((iloHpfow) V . Macfarlano (1914), 8 B. W. C. C. 382 ; Jodoa 
V . Guent, Kirn & NettlefoIdH (1015), 0 B. W. C. 113 ; 
CJoIlnms Iron (?o. r. BrowjiJoo (1017), 10 B. W. C. C. 462. 
As to (2) Apld. Mutter, Uowey r. Tlioniaon (1013), 6 
B. W. C. C. 424. Consd. Laverlek r. Gray (1010), 121 
L. 280 ; Carr r. Port Glaf^?ow Biirerh (1023), 16 B. W. 
(J. (J. 331 . Apld. WillianiH r. Graltrola Mcrthj'r Co. (1024), 
132 Ti. T. 227. Consd. Iluteliliison r. Ki\cton I’ark 
(Vjiliery Co., (1026] 1 K. B. 270. Refd. Brown r. Kent, 
(1 013] 3 K. B. 621 : Law r. Baird (lOM). 7 B. W. (\ C. 
SIC; Doolan r. Ifope (1018), 87 L. J. K. B. 671. 
(knrrnllu, Mentd. 'I’lie Aiiierika, I1014J P. 167. 

2760. Musf In fact be the result.]— Wliero 

a workman receives personal injury from an 
accident arising out of At in the course of liis 
employ in eni^ At disc^^e ensues which incapacitates 
Jiini for work, the incaj)acity may be the result 
of the injury wiiliin Workmen’s Compensation 
Act, 1000 (c. 58), Sched. 1., para. 1 oven 
thoiigli it is not iht‘ natural mmli of ih • injury. 
The question to be determined on a claim for 
compensation is wdietlior the incapacity is in fact 
th(< i*esult of the injury.— Ystrabowen Colliery 
(Jo., I/m. V, (iRiFFiTiis, IIOOOJ 2 K. B. 533: 78 

hiS-: ‘ “■ “ ‘ 

•'WTae'i ss.v'r'Ui 

Saddiiiptoii v. BisJip Iron ('o. (1917), 87 J.. ,1. K B 184 • 
(.arr v. Port Glas^fow, Burtrh (1923), J6 B. W. {i. C. liiu \ 
Ih^it'ldiison V. Kivetou I'ark Colliery Co., IJ926J 1 K B 

2761. No liability for inc^apacity not result of 
Injury.] A workman was b(*ing paid compensation 
under an agri'enudit in respect of an injury, 
caused by ricking his neck when lifting an iron 
girder on Oct. 7. lie subs(!qu(*ntly underwent an 
operation for iniddici-ear diseast;. TJie employers 
aj)plied t-o revi(^w A: terminate jiayinents, on the 
gi'oijnd t-hfii th(’ man was no longer incapacitated 
by injury due to the accid(*iit on Oct. 7. The man 
had himself attribuU*d his condition, wlien ho 
went to the liospital, to some accident wJiicJi 
occurred on Oct. 4, A: in cviileiice he simply 
referred to an accident in Oct. The medical 
evidenc e at the arbitration turned on the man's 
tlien incapacity, but all the doctors agreed that it 
could not be attributed to the accident on Oct. 7. 
ihe medical assessor examined tlie man, A^ 
repoiied that lie was still incapacitated as a result 
of the acciclent on Oct. 7. Upon this the county 
ct. judge dismissed tlie employers’ application : — 
Ilcld : the evidenc^o showed that any incapacity 

suftermg from was not due to the 
ac udent of Oct. 7, for wliich alone the employers 
liable, hut to some oilier cause, 
Ac consequently, the employers’ application to 
levicw should bo gi*antod & pajnnents terminated 
-BmiTii r. Barter (1915), 8 B. W. C. T loS; 


Sub-sect. 2. — Cause op Death or Incapacity 
A Question oxj* Fact. 

2761a. General rule.] — A gas fitter inhaled some 
coal gas, Ac thrtie days later suffered from paralysis 
due to cerebral liaBmorrhage, from which he died 
shortly after. Seven months previously he had 
had a transient attack of paralysis from the same 
cause. After his death his widow contended that 
the death was due to the gas poisoning, but the 
county ct. judge decided against hen— Held: 
it was a question of fact for the county ct. judge. — 
Dean v. London Ac North Western Ky. Co. 
(1910), 3 B. W. C. C. 351,0. A. 

Anfwtatiun . : — ^Refd. Kussoll v. Dochorty (1917), 11 B. W. 

C. O. 311. 

2762. •] — A workman knocked liis elbow 

at work, Ac afterwards suffered from eczema in 
the forearm. On medical evidence the judge 
found that the eczema was not caused by the knock, 
Ac awarded for the employers : — Held : there was 
evidence to support the finding. — Swinbank v. 
Bell Brothpirs, Li’d. (1911), 5 B. W. C. C. 48, 
C. A. 

2763. .] — A workman met with an accident 

to his arm, he was taken to a hospital, his arm put 
in splints, Ac ho was sent home, lie complained 
to his wife of pain in the right side the next day, 
Ac on the day following he again went to the 
hospital, where lie was retained as suffering from 
an acute attack of pneumonia from which he died 
two days later, ^i’hc county ct. judge, sitting 
with an assessor, foimd that death did not result 
from tlie injury 7ic/d ; this was a question of 
fact, Ac consequently not open to appeal. — 
Cameron v. Port op London Authority (1912). 

5 B. W. C. C. 418, 0. A. 

2764. .] — A workman died four years after 

an accident. Two doctors attributed the death 
to the accident ; two to other causes. The county 
ct. judge, taking into consideration the length 
of time between the accident Ac death, found that 
death did not result from the injury : ; 

there was no misdirection. — Taylorben v. Fram- 
WKLLOATE COAL Ac COKE CO. (1913), 0 B. W. C. C. 
5B, C. A. 

, 7 . jSTcw Hnckimll C()Ui(‘iy Co. 

(j“19), 88 L. J, Jv, B. 462. 

2765. ,] — A workman applied for arbitra- 
tion five yeare after he had burnt his arm in an 
accident. He had bi^eii working at light work 
but liad refused to go back to his old work on the 
ground tliat ho was still incapacitated as a result 
of the accident. The county ct. judge, following 
the answers given to some questions referred to the 
medical assessor sitting with him, found that, 
although the man was incapacitated, the incapacity 
was not tlu^ i*esult of the accident ; — Held : there 
was evidence to support tlie finding. — Huggins 
V. Guest, Keen Ac Nettt.epoldb, Ltd. (1913), 

6 B. W. C. C. 80, a A. 

2766. .] — (1) When a claimant proves an 

injury by accident, Ac then a continuous physical 
condition set up by the injury, Ac then a furtheV 
injury wliich may be the result either of the 
physical condition or of novus actus interveniens, 
the onus of proof shifts to the employer to show that 
the further injury is not the result of tlie accident, 
but of novus actus interveniens, 

(2) A miner had his back severely crushed by a 
fall of coal. He received compensation for six 
months, when ho returned to the light work of 


t , PART XIV. SECT. 6, SUB-SECT. 2. 

fioo ride.l-EuMAN r. Dalz,kl & Co.. [1013J S. C. 240; 50 Sc. L. R. 143 ; [JOl?) 2 S. L, T. 464 ; 6 B. W. C. 0. 
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painting wagons. lie did this work regularly 
for eighteen months. He was then taken ill with 
tuberculosis of the lungs, died of this disease 
just over two yeans after the accident. His 
dependants claimed compensation for his death : — 
Held : the death did not result from the accident 
witliin Workmen’s Compensation Act, 1906 (c. 68), 
Helied. 1 (1) (a).— CoMBRY v. New HuciiCNALL 
(V)LL1i:ry (^o., T/td. (1919), 88 1j. .T. K. H. 462; 
120 L. T. 456 ; 12 B. W. C. 0. 1, C. A. 

2767. .] — A Jittcu*, aged thirty, was struck 

on the right cheek while at work by a broken 
axle shaft. After having the wound dressed, he 
returned to work the same day, & remained at 
work for four months, when he had a stroke &; 
died a few hours later. Death was found by post 
mortem examination to have been due to 
hiemorrhage into the brain. The county ct. 
judge said as a layman he could not. account for 
tlie man’s death apart from the accident, but he 
accepted the medical evidence for the (imployers 
that this accident could in no way be connected 
with the caus(^ of death. It was alleged that this 
medical evidence constitui/ed “ surprise ” & that 
appet. had no opportunity of rebutting it : — 
Held : thewi was no ground for saying that applt. 
had been taken by surprise. If applt. desired 
supplement the evidence, the proper course would 
have been to have applied to the county ct. judge 
for an adjournment. 

1 am not at all satisfied that, looking at the 
limited jurisdiction given to a Ct. of Appeal in 
workmen’s compensation cases, it would have 
been possible to order a new trial upon the ground 
of surririse (Lord Dunedin). — Got.den v. Bwift 
op Coventry, I/td. (1924), 93 Ij. J. K. B. 488; 
131 L. T. 68 ; 40 h. K. 315 ; 68 Hoi. Jo. 438 ; 
17B. W. C. C. 1, H. L. 

2768. •] — ^A workman met with an accident 

in Jan., & became incapacitated in July. In 
Aug. the employers agreed to jiay full compensa- 
ilon as from the commencement of the incapacity. 
On Oct. 14, they sent the workman a copy of a 
ceriificate of a medical practitioner that the 
incapacity was no longer due to the accident, 
logetlicr with a notice of their intention to end the 
weekly payment, '.rhe workman did not send any 
rei>ort disagreeing witli the certificate, & the 
employers ended tlie payments. The workman 
afiplicd for arbn., & the county ct. judge found that 
t;he incapacity from which the workman was then 
suffering was not due to the accident, but to a 
tuberculous condition of the workman ; — Held : 
the (imployers were not estopped by their reco^i- 
tion of liability & agreement to pay compensation, 
from ending the weekly payments in accordance 
with Workmen’s Compensation Act, 1923 (c. 72), 
s. 14, & the cause of the incapacity was a question 
of fact as to which there was evidence to support 
the finding, & no misdirection. — Davies v. Mid- 
land Railway Carriage & Waggon Co., Ijtd. 
(1920), 19 B. W. C. C. 69, C. A. 

2769. Fraudulent claim.] — It is the duty of a 
county ct. judge, when sitting as an arbitrator 
under Workmen’s Compensation Act, 1906 (c. 68), 
to state the grounds of his decision. 

A workman injured his eye many years ago & 
lost the vision entirely. Ten years later he again 
hurt the same eye with a jet of steam, lie received 


compensation for a few weeks, & did some work. 
The eye was removed ten months after the alleged 
injury by the steam, & he claimed compensation 
for incapacity resulting frem such injury. The 
county ct. judge refused to award compensation, 
&, at the request of the Ct. of Appeal, stated his 
reasons to be that he entirely disbelieved the man’s 
statements ; that the injury by steam had in no 
way affected the man’s vision, which had been 
destroyed many years before ; & that the case 
was a fraudulent attiempt to get money out of the 
employers : — Held : there was evidence to support 
the finding. — Marshali. v. Price, Wills & 
Reevi^s (1914), 30 T. L. It. 248 ; 7 B. W. C. 0. 
385, C. A. 


Hub-sect. 3. — ^Proof. 

See, generally, Evidence, Vol. XXIT., pp. 19 
el eeq. 

Admissibility of evidence — Bodily feelings.] — 

See Evtdencje, Vol. XXll., pp. 70-71, Nos. 415- 
417. 

Admissions .] — See Evidence, Vol. XXTT., 

pp. 80, 81, 82, Nos. 489, 615. 

Statement in presence of master .] — See 

Evidence, Vol. XXII., p. 80, No. 478. 

— — Statement by deceased person.] — See 
EviDEN(n<:, Vol. XXII., p. 114, No. 871. 


Hur-sect. 4. — Onus of Proof. 

2770. Death or incapacity due to accident —Lies 
on workman.] — Charles ?». Walker, J^td., No. 
2805, post. 

2771. .] — Comery r. New IIucknalTi 

Colliery Co., Ltd., No. 2766, ante. 

2772. .] — Applt., a domestic R(*.rvant, 

cut her finger while slicing bacon in the course of 
her employment. Hlu* was incapacitated & was 
paid compensation by licr employer until her liand 
was healed. Applt. then took proceedings for 
compensation & the county ct. judge found that 
her hand had healed & that she was fit to resume 
her work. He also found, on the evidence, that 
if she was incapacitated at all, lier incapacity was 
due to mental defects whicJi were not shown to 
have been the result of the injury to her finger, 
lie accordingly made an award in favour of the 
employer ; — Held : the owii-v lay on applt. to show 
that lier in(;apacil.y was caused by the accident & 
she had faih^d f-o satisfy that omis ; there was 
evhhmce to suj)port the finding & no misdirection. 
- Joy V . Morton (1922), 15 B. W. C. C. 33, C. A. 

2773. Existence of novus actus Interveniens — 
Lies on employer.] — Where a workman has been 
injiiwul by ac(;ident arising out of in the course 
of his employment, & claims compensation under 
Workmen’s Compensation Act, 1900 (c, 68), the 
onus of proving that the existing incapacity is no 
longer due to the accident, but is attributable to a 
novus actus intet'veniens^ such as improper medical 
treatment owing to an incorrect diagnosis, is on 
the employer. 

A deal carrier met wif/h an accident arising out 
of in the course of his employment, causing 
injury to one of his knees. He was treated at a 

tseniens — LUs on employer,] — Rem- 
nant V. DKMfSKY, I1U20J N. Z. L. R. 
6122.— N.Z. 


LPARTaXIV. sect. 6, SUB-SECT. 4. 

2770 i. Death or incapacity due to 
accident — Lies on workman .] — Roukan 
CUAQNON (Quo.) (1917), 37 D. L. U. 
392. — CAN. 

2770 ii. .] — GuANTv. Glas- 

gow & South Western Ry. Co., 119071 


S. C. 187; 46 Sc. L. R. 128; 1.5 
S. L. T. 685 ; 1 B. W. C. C. 17.-HSCOT. 

2770 Ui. .1 — Malone r. 

Cayzkr, Irvine & Co., [19081 H. C. 
479 ; 46 Sc. L. R. 361 ; 16 S. L. T. 
837 ; IB. W.C.C. 27.-~SCOT. 

2778 I. Existence of novus actus inter* 
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Sea. a. — Death or incapacUy resulting from the 
injury : Svb-sect, 5, D, {a) cfc jb) ; auh-seet. 0 .] 

Medical evidence was given attributing his in- 
capacity to “ stiffness, lieraia, prostate, & old 
age.” The county ct. judge said he need not 
consider whether the accident could have caused 
partial incapacity since he found that the work- 
man was totally incapacitated by a disease in 
no way connected with the accident, & made an 
award in favour of the employers : — Hdd : this 
was misdirection ; a workman is not disentitled 
lo compensation, during disability from the 
injury by accident, merely because he becomes 
totally incapacitated by a disease unconnected 
with the accident, (lose sent back to assess 
compensation for incapacii^y, if any, resulting from 
the injury by accident. — STOWEiiL v. Ellerman 
J. iNEs, JyrD. (1023), 128 L. T. 823 ; JO Ti. W. i\ 0. 
40, 0. A. 

2788 . .] - W 11 J.IAMS r. Graioola 

Merthyr Co., I/m., No. 2804 , po.?/. 

.] — See, alito, Sub-sect. 7, Ji., pod. 

2789 . Incapacity due to accident ended --Illness 
supervening.] — A workinan fell & injured his back, 
lie received compensation under an award until 
he was able to do liglit work, when the com- 
pensation was rc^duoed. After some time the 
employers applied to terminate. There was 
medical evidence that the man had entirely 
recov(ii‘ed from the clTccts of the injury, but that 
tubercular disease of tlie lungs & l)b dder from 
which the man sulTer(*d ])reventod liiuj working, 
though it could in no way be connected with the 
accident. UMie county ct.. judge, sitting with a 
medical assessor. torminat.ed the liability : — HeJd : 
there was sufficient evidence upon which to l/cr- 
minato. — Wrstoott & Lawrence liiNEH, l/rn. v. 
Price (1012), 5 13. W. 0. G, 430, 0. A. 


2790. .]-“Upon an application by 

(‘m})loyers for the termination of a weekly payment 
made by them on the footing of total incapacity 
to^ a workman who liad lost, an eye by accident 
arising out of & in the course of his employment, 
the arbiter found that the incapacit.y had ceased 
& that. t.h<^ wmkman wfis fit to resume his former 
work ; that since t.hc accident incipient cataract 
had appeared in his other eye ; & that the cataract 
\yas not due to the accident -.—Held : on these 
ffndings the arbiter was right in ending the com- 
pensation.—IlARQREAVE v. ITAXJOHHKAn Coal 
Vo., J.TD., [1012] A. C. 310 ; 81 L. J. P. (J. 107 ; 
100 L. T. 408 ; 50 Sol. .To. 37J) ; 5 B. W. V. U. 445, 
If. 1 j. 


^nH4)Mit»is:—ConBd. Law r. iJaiid (1914), 7 H. W. (?. C 
wliU V. jriiiiHlet Entriiio c*o., 1J91CJ il K. H. 8. 

Polld. Kart V. C ory, I19IGJ I K. Ji. 172. Apld. Loverluff. 

^ 1^* 11* 994. Consd. Eost<iT 
A W oo(lmo»)P ColliL-ry Co., IJ922J 2 K. li. 7()1 

& hoa Green aUIlorlei; 
7 It ^ w tf. C^uldwoll (1913), 

’’i* haipd, [19131 3 

nm.* wi ^eardnioro (1914). 7 H. W.C.C. 

091 9)^1 Maiifirtinese Bronze & hrtias 

‘ .1— Tlic workman, a fitter, met 

with an accident. Some hot sparks llew into his 

'»onth after 

the accident sard that his eye was tlien praclically 
well. Jat<T, Ills ey(‘ became w'orso, & he was 
^ doctor, who treated 

stated in evidence tliat the 
condition of las eye on thost^ later occasions 
pointed to some constitutional disease. Another 
oxainined appct.*s eye live months 
after the ^cident, sard that the condition of the 
eye at that time ivas con.sist.ent with the accident. 


The medical assessor who advised the county ct. 
judge was of opinion that the injury from which 
appet. was suffering w^as not the i^csult of the 
accident. The county ct. judge found as facts 
that appet. met with a slight accident to Ids eye 
arising out of & in tlie course of liis employment ; 
that he liad recovered from the effects of that 
accident, & tliat the incapacity from which he 
was suffering was not caused by the accident, 
lie made an awaj'd in favour of ilie employers : — 
Held : there was evidence to support the ffndings, 
& no misdirection. — Tucker ?l Manganese 
Bronze & Brass Co. (1921), 14 B. W. C. C. 38, 
O. A. 

2792. Inflammation in second eye following 

Injury to first.] — ^A workman met with an accident 
in his employers* colliery whereby he lost the use of 
one of his eyes. Compensation was accordingly 
paid to the workman by the employers. Several 
months afterwards the workman was employed 
again by the same employers, not in the mine 
but on its surface. About a year later the work- 
man applied for an award of compensation. Upon 
that application the county ct. judge made a 
suspensory award of Id. per week, the employers 
not objecting to an award of that nature. The 
workman went back to work again as a collier 
until the sight of his uninjured eye became affected 
& he had to take work on the surface of the mine 
once more. Ultimately lie applied for a review of 
the weekly payment of Id. The county ct. judge, 
sitting wdth a medical refei*ee, found that, although 
the workman was suffering from inflammation 
of the optic nerve of the uninjured eye, yet there 
was no connection between that & the accident 
that had originally occurred ; that the workman 
was not therefore suffering from incapacity for 
work as a result of that accident ; &> that there 
could be no review of the weekly payment of Id. 
The workman appealed : —Held : the county ct. 
judge was right in declining to review the weekly 
payment ; hut if a further injury should arise 
either by the breaking out of inflammation in the 
injured eye or by injury to the other eye through 
sympathy, then under the existing suspensory 
awar<l it would be open to the workinan to apply 
again for a review. — Hart v. Cory Brothers, 
l/TD., [1910] 1 K. B. 172 ; 85 L. .1. K. B. 110; 
114 L. T. 25 ; 00 Sol. .To. 89 ; 9 B. W. V. C. 32, 
C. A. 

JnnaiaHom : — ^Retd. LcTcriiigton r. Dodman, [1910] 1 

K.^.^964. Mentd. .TackHon v. HiiiihUsI Engine Co., [1910] 

2793. - — .] —A collier earning 32s. per 

week lost Ids right eye in 1915 & received com- 
pensation, but in 1910 was again employed by his 
former employers as a dataller at 42s. per week, 
so t.hat no compensation was payable. He con- 
tinued as a dataller until Oct. 1926, when he had 
to cease work ow^ to the loss of the sight of his 
other eye from disease in no way connected with 
the accident. At that time the average earnings 
of a collier were 55s. per week & those of a dataller 
43.V. 9d. per week. The county ct. judge held he 
was entitled to half the difference between the 
average weekly earnings of a dataller & those 
of a collier, namely 5s. 7Jd. a week: — Held: 
Workmen’s Compensation Act, 1906 (c. 68), 
sclied. I. (3), no compensation was payable prior 
to Oct. 1925, & the employers could not be made 
liable thereafter by the liappcning of an event 
in no way connected with the employment. — 
Lomax v. Sutton Heath Sc IjEa Green Col- 
lieries, l/TD. (1926), 135 L. T. 561 ; 19 B. W. 0. C. 
301,0. A. 
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(6) Particular Cases . 

2794. Debilitated condition due to accident— 
Rendering bronchitis fatal.] — A workman met with 
an accident. After recovering from the direct 
effects of the accident, he did not regain his normal 
health, but continued in a weak & debilitated state. 
He eventually died thirteen months after the 
accident from broncliitis following infiuen/ia. Tlie 
(!ouni/y ct. judge found that the bronchitis proved 
fatal because of the condition to wliicli the accident 
liad reduced deceased, & that death resulted from 
the inju^ : — Held : there was evidence to support 
the finding.-^THOBUBN v. Bbdlinoton Coal Oo., 
Ltd. (1911), 6 B. W. C. 0. 128, 0. A. 

Annotation Reid. Oomcry p. New Hiicktiall Colliery Co. 
(1919), 88 L. J. K. B. 462. 

2795. Incapacity impossible from illness alone.] — 

A woitoian met with an accident in the course of 
& arising out of his employment which made it 
necessary to remove a cartilage from his knee. 
After the operation, whicli appear(>d successful, 
he caught scai*h‘t fever wliile in a i)rovincial 
hospital & was itiinoved to an isolation hospiLd. 
While Jio was there, tlic wound became unhealthy 
isi, suppurated. Another operation was then found 
necessiiry which caused the knee 1.0 become 
permanently st.iff & immovable. M^'here was 
e.vidence that the scarlet fever alone could not 
have caused tlie incapacity, if there liad been 
no accident, but that it had aggravalicd l.he 
(‘ffects of the accident : — Held : the incapacity 
was caused by the accident, &; the workman was 
entitled to compensation under Workmen’s Oom- 
pensation Act, 1906 (c, .'58). — Brown v, Kent 
(George), Ltd., [1913] 3 K. B. 624 ; 82 Ti. .T. K. B. 
1039 ; 109 Id. T. 293 ; 20 T. I.. II. 702 ; 6 B. W. 
0. 0. 745, C. A. 

Annotations: — Consd. Sadditijjrhjii v. liiHlip Iron C!o. (1917), 
87 h. ,1. K. B. 184. Folld. Lavoriok r. Gray (1919), 121 
L. T. 289. Distd. irutohiiiHon v, Kiveton Park Colliery 
Co., ri92(>] 1 K. B. 270. Refd. Colliery v. New Ilnckiiafl 
Colliery Co. (1U11»). 88 L. .1. K. B, 402. Mentd. Marshall 
V. Clayton & .Slmttlowortli, 11919J 1 K. B. .'iOO. 

2796. Lapse of time — Death from tuberculosis — 
Two years after accident.] — Comer y v New Huck- 
NALL Colliery Co., Ltd., No. 2766, onle. 

Nervous diseases.] — iffec Sent. Ti, sub-sect. 1, 
0. {h), ante. 


Sub-sect. 0. — Two Accidents. 

2797. Claim In respect of first accident- Whether 
second accident result of first.] — In 1902 a work- 
man employed by applts. was injured by an acci- 
dent winch resulted in tlie loss of the iruh^x fingci’ 
of liis right liand. He was totally incapacitated 
for work for six months, during wliicli period he 
received compensation. He was then given 
lighter work by applts. at his original wages, lii 
1920, wliile still in the same employment, lie met 
with a further injury to his hand, whicii according 
to medical evidence was not the result of the 
original accident. Being again totally incapaci- 
tated for work, lie claimed compensation under 
Workmen’s (Compensation Act, 1897 (c. 37), in 
respect of the accident of 1902. The county ct. 
judge held that the accident of 1902 was a con- 
tributing cause of the incapacity awarded com- 
pensation : — Held : on appeal, the county ct. 
judge liad taken a wrong view of the law, & 
the workman was not- entitled to compensation 
m respect of the original accident. — No den v. 
Galloways, Ivid., [1912] 1 K. B. 46 ; 81 L. .T. 


K. B. 28 ; 105 L. T. 667 ; 28 T. L. R. 5 ; 55 Sol. 
Jo. 838 ; 5 B. W. 0. 0. 7, 0. A. 

AnnotfUicrui : — ^Apld. Roberts r. Broughton & Plos Power 

Colliery Co. (1921 ), 14 B. W. C. C. 186. FoUd. Hutchinson 

V. Kivotoii Park Colliery Co., 11926] 1 K. B. 279. 

2798. .] — A charwoman claimed com- 

pensation for an injured knee alleged to have 
been caused by a fall on h€‘r employers* office 
staircase. She informed the caretaker the same 
day that she liad slipped A twisted lu^r leg. She, 
however, was able to do some further work, 
sweeping, before she left the office. The next day 
she went to work but limped, & on returning home 
she fell on her own staircase & fractured her knee 
cap. No notice whatever was given to the 
employers until three weeks later, when it was 
alleged that the fracture at home was the result 
of the fall at 1-lie office. The county ct. judge 
found that this was in fact so. He also found that 
the employers wen* not prejudiced by the delay in 
notice : — Held : there was <ividence to support 
the first finding, but none to support the second. — 
Hodgson r. Hodins, Hay, Waters Hay (1914), 
7 B. W. CJ. C. 232, G. A. 

AnnoUtiion : — ^Reld. Hiil trhlnson r. KiveUui Park Colliery 

Co., 119261 1 K. B. 279. 

2799. — — .] — The woikmaii, a minor, met 

with an accident on July 4, 1024, by which his 
right kn(!e was injured & he was incapacitated 
from work, lie received full compensation until 
Aug. 19, 1921, when he returned to work. He 
continued in erniiloyment until Apr. 0, 1925, on 
which tlate he slipped at Ins liome injured the 
same knee. Jle was unable to work for nine 
weeks, & clainuid compensation. The county ct. 
judg(‘ found that although the workman had a 
knee liable to slip, the second accident was not 
directly caused by the first, & the man’s disability 
resulted from this second accident. Ife accord- 
ingly made an award in favour of the employers, 
liolding that the accident causing the incapacity 
did not arisen out; of & in the coui*so of the man’s 
enijdoyment ; it was a question of fact 

as to whicli there was evidence to support the 
finding, & there was no misdirection. — JlUTcniN- 
ron V. Kiveton Park (kiLLiKUY (-o., T-.td., [1926] 
1 K. B. 279 ; 95 L. J. K. B. 531 : 131 L. T. 423 ; 
18 B. W. C. C. 508, G. A. 

2800. Termination of Injury caused by first 

accident — Workman as well as before second 
accident.] -A workman was permanently injured. 
His employers paid him compensation for some 
time, & then gave him liglit work. Jle liad 
anotiier accident, & had to give up (he light work. 
Th(? employers paid further compensation for some 
months, & then stopped. The county ct. judge 
found that the man was as well as h(i had been 
when lie was working at the light work previously, 
A lAirminatecl (lie payments : — Held : there was 
misdirection, & the case must bo reiuittod to 
decide what incapacity remained frem the original 
injury. — ^\Vilkinhon v. Fbodingtiam Iron At 
.Steel Go., Lro. (1913), 6 B. W. C. C. 200, C. A. 

2801. Claim in respect of second accident— In- 
capacity must be caused by second accident.] — 
A carman ten years ago received a blow on the 
tcuuple which injured his eye so much that he could 
only perceive hand movements in front of it, 
rendering it useless for many purpose's. On 
June 22, 1909, this same eye was struck by his 
horse’s tail & inflammation ensued. The eye was 
removed in hospital. The county ct. judge 
awarded compensation, holding that his incapacity 


fart XIV. SECT. 6, SUB-SECT. 6. 
8797 i. Claim in respect of first accident 


— Whether second accidcrU result of 
first.} — Boyd v. Napier Harbour 
Board, 11919] N. Z. L. II. 353.— N.Z. 


279711. .]— GiLMOUR V. 

Qarrallan Coal Co.. Ltd., [1926] 
8. C. 736.~SCOT. 
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Sect* Q, — Death or incapacity resulting from the 
injury : Sub-sects, 6 cfc 7, cfc C, (a) & (6).] 

for work waa caused by the second injury. On 
appeal it was contended for the employer that the 
mescal evidence showed that the eye was removed 
owing to the first injury, & that therefore the 
incapacity did not arise from the second accident : 
— Held : the county ct. judge’s decision was cor- 
rect. — Martin r. Barnett (1010), 3 B. W. 0. 
146, C. A. 


Sub-sect. 7. — New Cause Supervening. 

A . In General. 

2802. Old cause must cease — Substituted cause 
giving fresh origin to after consequences.] — Dun- 
ham V. CiiARE, No. 2759, ante. 

2803. Old cause continuing— New cause equally 
resulting in incapacity.] — A workman who lias 
brought liimself within Workmen’s Ckimpensation 
Act, 1900 (c. 58), by proving that he has sustained 
personal injury by accident arising out of & in 
the course of his employment, &; that incapacity 
lias resulted from tlie injury, is not disentitled 
to compensation under the Act by reason of 
some supervening infirmity, not duo to the acci- 
dent, which has equally i^esulted in Ins incapacity. 
— Harwood v. Wyken Colliery Co., [1913] 
2 K. B. 158 ; 82 L. J. K. B. 414 ; 108 1 T. 283 ; 
29 ’J\ L. n. 290 ; 57 Sol. Jo. 300 ; 0 B. W. C. C. 
225, C. A. 

AnmAaiionft : — ^Apld. McNally r. FurncHs. Wilhy, [1913] 
K. 11. GOA. Distd. Lomax v. Sutton Heath Leu 

Green Colllcriofl (192G), 135 L. T. 564. Refd. Lewis r. 

Wrexham & Acton Collieries <1«1G), 9 B. W. C. C. 518 ; 

Ling V. l)c Dion Ilonton. fl92U] 1 K. B. 88 ; Murray v. 

i*ortland (Jolllery Co. (1922), 15 B. W. C. C. 202 ; Stowoll 

V. Elicrmati Linos (1923), 128 L. T. 823. 

2804. .] — A miner was receiving treat- 

ment for sub-cutaneous cellulitis, miner’s beat 
knee, an industrial disease numbered 10 in the 
extended Sched. III. of Workmen’s Compensation 
Act, 1900 (c. 58). His wife applied a poultice of 
cow ra^uiv tiO the knee. TVo days later, the 
knee being w^orse, the patient’s doctor, in ignorance 
of tlie application of the poultice of cow manure, 
lanced the knee. Tetanus set in & the patient 
died. In arbitration iirucecdings commenced by 
tlie widow the «;ounty ct. judge found that the 
dcatli was due. to totanus geions, from the manure 
poultice, wliich had entered the knee ihrougli Iht* 
opening made by the lance. Ho found also that 
there was no evidtmee that the condition of the 
knt*e, w’hich made lancing advisable, w’as brought 
about by the manure poultice, the only effect of 
the poultice being to produce germs on the knee. 
He, tlujrefore, held that the death was caused by 
the disease within Workmen’s Compensation Act, 
1906 (c. 58), s. 8, & that it must therefore be 
treated as having been caused by an accident 
arising out of & in the course of the man’s employ- 
ment, & lie made an award in favour of appet. 
The employers appealed : — Held : applying the 
test applicable in cases where there is a novus 
actus interveniens, laid down by IjORD Collins 
in Dunham v. Clare, No. 2759, ante, the facts did 
not establish a new cause of death in the sense that 
the old cause was removed & a new cause sub- 
stituted ; the act of the wife did not put an end 
to the old cause, but supervened ; the county 
ct. judge had properly directed himself, & the 


appeal must be dismissed. — ^Williams v. Graigola 
ItoTHYR Co., Ltd. (1924), 132 L. T. 227 ; 69 
Sol. Jo. 9 ; 17 B. W. C. C. 202, C. A. 

Annotaiian : — Consd. Hutchinaon v. Kiveton Park (IloUiory 

Co., [192GJ 1 K. B 279. 

.] — See, aUo, Sub-sect. 5, B. (a), 

ante. 

if. Death from Surgical Operation. 

2805. Death under ansesthetlc — Cause of death 
must be proved.] — A workman received an injury 
in the course of his employment which necessitated 
the amputation of one of his fingers. Ho was put 
under anaBsthetics the finger was amputated. 
As he was recovering from the effects of the 
anaesthetic the surgeons decided to remove a 
bad tooth of which the workman had com- 
plained ; further anaesthetics were administered, 
A& an unsuccessful attempt was made to remove 
the tooth. The workman was then removed to 
a ward, &, shortly afterwards he died. In a 
claim for compensation by his widow the county 
ct. judge held on the evidence that the workman 
died from failure of rospiratlon caused by the 
administration of an amcsthetic, that it was at 
least as probable that his death resulted solely 
from a spasm induced by an attempt to swallow 
oozing blood in his mouth as that it resulted from 
the amesthetic administered for the first opera- 
tion, & consequently that the widow had not 
discharged the onus which rested upon her of 
proving that the workman’s death rosulted from 
his injury by the accident. He therefore refused 
to award compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58). The widow appealed : 
— Held : the county ct. judge had airived at a 
right conclusion. — Charles v. Walker, IjTD. 
(1909), 25 T. L. II. 609 ; 2 B. W. C. C. 5, C. A. 

2806. Test whether operation a reasonable 

step — To obviate consequences of accident.] — 
Whero a workman is injured by an accident 
arising out of & in the course of his employment 
within Workmen’s Compensation Act, 1906 
(c. 58), & death ensues from an operation conse- 
quent thereon, the test of the question whether 
death was caused by the accident so as to entitle his 
dependants to compensation is whether in the 
circumstances the operation was a reasonable 
step to be taken to obviat-e the consequences of 
the accident. 

A workman met witli an accident arising oiii^ 
of & in the course of his employment whereby 
Ids hand was badly lacerated. A comi)etent 
surgeon proposed, instead of amputating the 
hand by means of a double operation, to graft 
skin on it wldch would completely preserve the 
hand. An aneesthetic was properly administered 
at each stage of the operation, but on the second 
occasion death unexpectedly ensued. Upon an 
application by tlie widow under Workmen’s Com- 
pensation Act, 1900 (c. 58), the county ct. judge 
found that death was caused not by the accident^ 
but by the administration of the ansesthetlc, & 
held that the employers were not liable : — Held : 
the county ct. judge had misdirected himself in 
not applying his mind to the question whether 
deceased had acted reasonably. & the widow was 
entitled to compensation. — Shirt v. Calico 
Printers* Assocn., [1909] 2 K. B. 51 ; 78 L. J. 
K. B. 628 ; 100 L. T. 740 ; 25 T. L. li. 451 ; 63 
Sol. Jo. 430 ; 2 B. W. C. C. 342, C. A. 


PART XIV. SECT. 6, SUB-SECT. 7.— A. 

2802 i. Old cause must eease^SuhMU 
ivied cause giving fresh orUfin to after 


consetniences.] — Burnrtt f>. Wairoa 
Co-OPKRATIVM Mrat Co., Ltd., [192 IJ 
N- Z. L. 11. 981.— N.Z 


PART XIV. SECT. 6, SUB-SECT. 7.-~B. 

m. Death from heart failure — 
After effects of operation .] — Thomson 
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C. Refusal to Undergo Surgical Operation, 

( a) In General, 

2807. Right to compensation after refusal— Con- 
tinued incapacity due to refusal.] — A seaman on 
board ship, having injured his finger as the result 
of an accident arising out of & in the course of his 
employment, refused to undergo a slight operation 
proposed by the ship’s doctor. After his dis- 
charge he was compelled to have his finger ampu- 
tated. Upon an application by him for com- 
pensation under Workmen’s Compensation Act, 
1900 (c. 58), the county ct. judge found that 
appet. acted unreasonably in refusing to submit 
to the operation proposed by the sliip’s doctor, 
but, having regard to the conflict of medical 
testimony, was unable to come to any conclusion 
upon the question whether the operation would 
have saved the finger : — Held : the employeis had 
failed to discharge the onus which lay upon them 
of proving that the loss of the finger was due not 
to the accident, but to the refu^ to submit to 
the operation, & appet. was entitled to compensa- 
tion. — ^lilARSHALL V. ORIENT STEAM NAVIGATION 
Co., J.T 1 >., [1910] 1 K, B. 79 ; 79 L. J. K. B. 204 ; 
101 L. T. 584 ; 20 T. L. 11. 70 ; 54 Sol. Jo. 04 ; 

B. W. C. C. 15, C. A. 

AnnotaWmit ^ Apld. Bower JMf’iggitl &. Junes (191G). 

L. J. K. B. lUJ. Consd. i:^ad(iinKtou t'. liiHlijk Iron Co. 
(iyJ7). 87 L. J. K. B. 184. Refd. Walsh v. Luck (New- 
laud) (1914), 110 L. T. 452 ; IMurshall v. Clayton &, Shuttle- 
worth, 11919] 1 K. B. 509 ; Carr v. Port Glasgow Burgh 
(1923), 10 B. W. O. C. 331 ; Mtzwilllaui’s Collieries v. 
CJroHsley (1925), 133 L. T. 495. 

2808. Depends on reasonableness of 

refusal.] — The question whether a workman who 
has met with an accident & refuses to submit to a 
surgical operation is entitled to compensation 
imder Workmen’s Compensation Act, 1900 (c. 58), 
beyond the period when he might have been 
expected to recover from the effects of the accident 
if he had submitted to the operation depends 
on the question whether his refusal is in the 
circumstimces reasonable ; & where the operation 
is of a serious character, & the workman, in good 
faith, follows the advice of his own doctor, whose 
honesty Ac competency ai‘c not impeached, he 
cannot be said to be acting imrcasonably, although 
on the balance of the medical testimony given at 
the hearing the county ct. judge may find that the 
operation was one which might reasonably & 
properly have been performed. — Tutton v. 
Majestic (Owners), [1909] 2 K. B. 54 ; 78 
L. J. K. B. 630 ; 100 L. T. 644 ; 25 T. L. R. 482 ; 
63 Sol. Jo. 447 ; 2 B. W. C. C. 346, C. A. 

AnnoiatUma : — ^Expld. Marshall v. Orient Steam Navigation 

Co.. 11918] 1 K. B. 79. Consd. O’Neill v. Brown (1913), 
6 B. W. 0. C. 428. Beld. Hlisgs & Hill «. Uiiicumo, 11913] 
I K. B. 595 ; W^sh v. Locke (Nowland) (1914), 7 B. W. 

C. C. 117 ; Pllzwillioiu’s Collieries v. Crossiey (1925), 133 
L. T. 495. 

2809. .] — The refusal by a work- 

man to undergo a surgical operation must be 
reasonable, or he will not be entitled to continue 
to receive compensation from his employers under 
Workmen’s Compensation Act, 1906 (c. 58). — 
Paddington Borough Council v. Stack (1909), 
2 B. W. C. C. 402, C. A. 

2810. Onus of proof — Continued incapacity due 
to refusal.] — Marshall v. Orient Steam Naviga- 
tion Co., Ltd., No. 2807, ante, 

2811. .] — In proceedings under Work- 


men’s Compensation Act, 1906 (c. 58), the burden 
of proof is on the employer to show that the work- 
man’s incapacity is due to his unreasonable refusal 
to undergo a surgical operation which might 
materially improve his condition. — ^Fipb Coal Co. 
v. CANT’ (1920), 90 L. J. P. C. 69 ; 124 L. T. 545 ; 
65 Sol. Jo. 204 ; 13 B. W. C. C. 449, H. L. 

2812. Reasonableness of refusal.] — Earl 

Pitzwilliam’s Collieries v, Crosslby, No. 2815, 
post, 

(0) Reasonableness of liefiLsal, 

2813. Question of fact.] — ^A workman, after 
being for some long period in receipt of compensa- 
tion, i*efused to undergo an operation. On an 
application to review, the employers’ doctors were 
unanimous as to the advisability & as to the strong 
probability of the success of the suggested opera- 
tion. Th($ workman called two doctors, whose 
opinions disagreed : — Held : the finding of the 
county ct. judge that this workman was not 
unreasonable, was a fact wliich could not be upset 
on appeal. — R uabon Coal Co. v , Thomas (1909), 
3 B. W. C. C. 32, C. A. 

AihiwUiiiim : — Reid. Walsh v. Locko (Nuwloud) (1914), 7 

B. W. C. C. 117. 

2814. .] — A bricklaytu*’s laboui'er injured 

his hand. In June, 1914, ho was awarded 7^. 
a week as paiiially incapacitated fium a stiff 
finger & told that a slight operation would cure 
him. He made no attempt to have the operation. 
In Aug. he was called to the colours & received 
the pay, &; his wife the separation allowance of a 
soldier.. In Jan. 1915, the employers applied for 
an order to teiminate the payment of Is. a week 
on the ground that the man had recovered, or 
alternatively if not tluit he was unreasonable in 
not undergoing the operation. The county ct. 
judge found in favour of the employeis on both 
grounds &> terminated the payments : — Held : 
there was evidence to support the finding.- - 
Doian & 8on V. Ward (1915), 8 B. W. C. C. 514, 
C. A. 

2815. .] — Tiie workman as the result of an 

accident on Apr. 11, 1922, had the little finger of 
liis left hand amputated At i*eceived a weekly 
payment as compensation. In May, 1921, a 
i*efercncc was made to the medical 1 * 0161 * 00 , who 
reported that the workman w^ able to do certain 
work on the screens but not his old work as boiler- 
smith, that the incapacity was due to the accident, 
that there remained a painful scar on the stump At 

he will need a small surgical opi^ration to removi^ 
tliis incapacity.” I’he employers asked for a 
review, At at the hearing in Nov. 1924, At again in 
Jan. 1925, medical advisei*s of the workman 
said an operation would do no good, & the work- 
man for that reason declined to undergo it. The 
employers alleged that the continued incapacity 
of the workman was due to liis unreasonable 
refusal to undergo the operation. The county ct. 
judge found that the employers had failed to 
Xirove that the refusal of the workman to undergo 
an operation was unreasonable, but after makin g 
an award of a weekly payment of 4«. fid. suspended 
the payments until further order in view of the 
medical referee’s report which, by Worlonen’s 
Compensation Act, 1906 (c. 58), sched. I. (15), was 
said to be final : — Held : the certificate of the 


J-^Mi^r^Howby & Co., [1913] S. C. 
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28Q7 i. Itii/ht to compensation after 


refusal — Continued incapouMy due to 
O’NEILI V. BOPNER & Co. 
[1908), 42 I. L. T. 3 ; 2 B. W. C. C. 
$34.— IR. 

2807 ii. .] — Donnelly v. 

Raird &. Co., Ltd., [1908] 8. C. 536 ; 
15 8c. L. 11. 394 ; 15 8. L. T. 799 ; 


1 B. W. C. C. 95.— SCOT. 

2807 iii. .]— O’Neiu. V. 

Brown (John) Sc Co., Ltd., [1913] 
8. C. 653 ; 50 Sc. L. H. 460 ; 11013} 
1 8. L. T. 210 ; 6 B. W. C. C. 428.— 
SCOT. 
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Sect 0 . — Death or incapacity revuUhtff from the 
injury: Suh-eect, 7, C. (b), Z>., -g., F . G.] 

medical referee was not final & conc.lusive in so far 
as it dealt with matters of cui-e. There was evi- 
dence to support the finding that the refusal to 
tmdergo the operation was not um'easonablo & 
thei'e was thei*efoi*e no proper gmund for sus- 
pending the weekly payments. 

There is no authority for suspending the pay- 
ment of comp(ins.'i.tion even when the workman 
docs unreasonably i*cfuso to have an operation. 
The tioie inference in such a case is that the 
incapacity is due, not to the accident, but to the 
refusal of the operation, & the proper course in 
such a case is not to suspend, but to temiinaixi 
the compensation (Atkins, Ij.J.). — Eaul ]^Ttz- 
WIIOiIAM’S flOLIJERIES V. CUOSSLEY (1025). 133 
L. T. 405 ; 18 B. W. 0. C. 100, C. A. 

2816. Operation attended by risk.] —Incapacity 
may none l-lie less result from an injury, sliould tlic* 
workman refuse to undergo a surgical operation 
wiiicli, tliough attended with risk, would jirobably 
be successful. — ItoTiiWKiJi r. Davjes (1003), 10 
T. L. K. 423 ; 17 Sol. Jo. 470 ; 5 W. i\ C. 141, 

A. 

J tuujtaiiims r-CouS^, TuUoii v, S.S. Majestic, 1 1 901) j 2 

K. Ji. 51. Distd. Wanu'kcu v. Moreland, jlDOUJ 1 K. JI. 

18J. 

2817. Reasonable & safe operation.] — Where 
a workman refuses to undergo a reasonable & 
safe operation which will relieve or rt‘move his 
incapacity, his continued inability to w^^rk at his 
trade is th(> result of his refusal of reme^ lal treat- 
ment, & not the result of the original accident, & 
consequently he is not entitled to further com- 
pensation under Workmen’s Compensation Act, 
1900 (c. 58). — ^Warncicbn v. Moreland (li.) & 
Son, J/rD., [19091 1 K. B. 181 ; 78 L. J. K. B. 
332 ; 100 L. T. 12 ; 25 T. L. li. 129 ; 53 Sol. Jo. 
J34 ; 2 B. W. C. C. 350, C. A. 

Anrminikms : — Distd. Tutton r. S.S. MujcsHc, IIUOI)) 2 

K. D. 54. Apld. Marshall v, OrJeiit iSUmtii NavlMratioii 

1 ^ 0 ., I1910J 1 K. B. 79 ; Walsh c. Lock (Newlund) (1914), 

110 L. T. 452. Refd. Aiiiys v. Barton (1911), 5 B. \V. O. 

117 ; HlgRS & llilltJ. Unlcmiie (1919), 82 L. J, K. B. :J69 : 

Stride 17. HonUiauipton Gas Light & Coke Co. (1910), 85 

Ji. J. K. B. 1419. 

2818. Workman following his doctor’s advice — 
In good faith — Baiance of medical testimony other 
way.]— Tutton v. Majestic (Owners), No. 2808, 
ante. 

2819. Cure not guaranteed.]— A workman 

was injui*ed & claimed compensation under Work- 
men’s Compensation Act, 190(1 (c. 58), making no 
refei’ence to the Emidoyeis’ Liability Act, 1880 
(c. 42). LrfiL^r lie retmned to work, and at the 
instance of his employers he signed a receipt 
for £35 “ in full si'ttlcment of all claims wliicli I 
may have under the Employers’ Liability Act, 
1880 (e. 42) . . . & iu full discliarge of all claims 
. . . arising out of the said accident.” The 
actual money paid at the time was only £17 lOs., 
& the balance which had been paid after was found 
by the arbitrator as a fact to have been wages, 
lie then again broke down in health, filed a 
request for arbu. under Woikmen’s Oonipensatlou 
Act, lOOG (c. 58), & refused to undergo an opera- 
tion. The employers pleaded accord & satis- 
faction evidenced by the receipt, & further con- 


PART XIV. SECT. 6, SUB-SECT. 7.— 
C. (b). 

28161. Operation attended hvri8k.\^ 
Price v. Ashburton Borouqii, (191C1 
N. Z. L. n. 870.— N.Z. 

2816 li. .] — SWREKKY V. I'UM- 

riiKRSTON Oil Co. (1908), 5 F. (Ct. of 
IScss.) 972.— SCOT. 


tended, that if the receipt took effect under 
Workmen’s Compensation Act, 1906 (c. 68), 
the matter had been “ settled by agreement,” 
if under Employer’s Liability Act, 1880 (c. 42), 
the man had ” taken proceedings independently 
of Workmen’s Compensation Act, 1906 (c. 58), 
s. 1 (2) (6).” They also alleged that the man had 
been unreasonable in refusing to undergo ilm 
operation of trephining. This was recommended 
by his own doctor, who, however, could not 
guarantee the cure : — Held : the workman had 
not been unreasonable in refusing to undergo the 
operation. — IIawkes v. Coles (Kicilaud) & Sons 
(1910), 3 B. W. C. C. 163, C. A. 

Annokition : — Mentd. llowell r. DradfuixL (1911), 104 L. T. 

438. 

2820. Doctors unanimous — As to success & 
safety of operation — “ Guarantee of success.”] — 
A miner crushed the middle finger of his right 
hand, & his employers paid him voluntary com- 
pensation for nine months. The finger healed but 
remained stiff, & the man was unable to handle his 
pick properly. After an unsuccessful operation 
to join a broken tendon, & a com'se of massage 
without permanent result, he w^as advised to have 
the finger amputated at the knuckle joint. It was 
assei’ted by all the doctors consulted that this would 
soon enable liim to do his old work again. The 
doctors were unanimous that the operation was a 
simple one, without risk & with little pain. In 
view of the incfficacy of the previous medical treat- 
ment, the man refused to follow the doctors’ 
advice, unless he had a “ guarantee of success ” 

I of the operation, which was denied him. The 
’ employers then stopped the iiayment of com- 
pensation. The county ct. judge found that the 
workman’s refusal w^as reasonable ; — Held : there 
was no evidence to support the finding. — Walsh 
V. Lock & Co. (Newland), Ltd. (1913), 110 L. T. 
452 ; 7 B. W. C. 0. 117, C. A. 

I). Neglect Ig Follow Medical Advice. 

2821. Question of fact — Whether incapacity re- 
sult of accident or neglect.] — Whether present 
incapacity for work results from the injury or 
from neglect of medical or surgical advice, is a 
question of fact, — Smith v. Cord Taton Colliery 
Co., 1.TD. (1900), 2 W\ C. C. 121, C. A. 

2822. Whether neglect unreasonable.]- 

A workman with an injui*ed hand was advised by 
his own doctor that he could not recover the use 
of it, but the employers’ doctor advised that 
he ought to exercise it, & that he would soon 
recover if he did so. He did not exercise it, & 
the employers applied for a review of the weekly 
payments, on the ^ouud tliat the incapacity was 
due not to the injury but to the umeasonable 
conduct of the man in not exercising the hand. 
The county ct. judge held that the man liad not 
behaved unreasonably, & dismissed the applica- 
tion to review : — Held : the question was one of 
fact, & there was evidence to support the decision. 
— Moss & Co. V. Akees (1911), 4 B. W. C. C. 294, 
C. A. * 

2823. Effect of unreasonable neglect— Terminates 
incapacity from accidents — Wright v. Sneyd 
Collieries, I/td., No. 3188, post. 


2211 i. Reasonable df safe operation,] 
— Shea t7. O’Neill & O’Neill (1920), 
54 1. L. T. 117.— IR. 

_ 2817 il. Anderson v. Baird 

(1003), 5 F. (Ct. of Sesa.) 373.— SOOT. 

n. Workman following Ida doctor*8 
advice .] — Gracie v. Clyde Spinning 
Co., Ltd. (1915), 8 B. W. C. C. 080. 
—SCOT. 


PART XIV. SECT. 6, SUB-SECT. 7.~D. 

28221. Question of fact'^Whetherneg- 
lect unreasonable.] — Dunnioan i;. 
Cavan & Ltnd, [1911J S. C. 679; 48 
Sc. L. U. 459 ; [1911] 1 S. L. T. 274; 
4 B. W. O. C. 386.-H8COT. 

2828 i. Effect of unreasonable negled 
— Terminates incapacity from accident.] 
— Gormley V. Brisbane Tramways 
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J^. Improper Medical TreaiitwtiL 

2824. Arm badly set — Duty of arbitrator— To 
consider whether incapacity due to improper treat- 
ment.] — A workman’s foi-carm was broken by 
accident. He had it set by a bonesetter, who did 
the work so negligently that there was a vicious 
union, the bones being united, but overlapping & 
at a bad angle, pi*eventing use of wrist. The man 
being for tliis reason still incapacitated, the 
employers requested him to have the arm broken 
again & reset. Tlus he refused. Employers 
applied for review on the ground tliat the in- 
capacity was no longer due to the injury, but cither 
to the workman’s mu'easonable refus^ of opera- 
tion, or to the negligence of the bonesetter. The 
county ct. judge found the workman’s refusal was 
leasonablc, &, without deciding the point as to 
the negligence of the bonesetter, dismissed the 
application ; — Held : this point should be decided ; 
rehearing ordered. — H umbkii Towino Co., Ltd. 
V. Bauclay (1911), 5 B. W. C. 0. 142, 0. A. 
AfitudalionH :—VoM. Rocca «. Joiios (1014), 7 R. W. C. C. 

101. Consd. Lakey v. Blair (1016), 10 B. W. C. C. 58. 

2825. .] — A workman broke his aim, 

fracturing his radius at the wrist. His employers 
sent him to the hospiLil. The arm was only 
bandaged & put in a sling. He went back to work 
the next day &> continued for about nine weeks. 
A bad union of the bone I'esulttid & the emj)loycrs 
(lismissed him for not doing his work properly. 
He then claimed compensation, but the employee, 
by theii* answers, generally denied liability. At 
the hearing they set up the defence that the man’s 
incapacity was due to bad medical treatment at 
the hosxiital & not to the accident. The county 
ct. judge, with the advice of a medical assessor, 
decided in favour of the employers on this point. 
The workman appealed on the gi’ound that the 
question b<iforo the county ct. judge was as to 
clegi'ee of incapacity, & that the point of bad 
medical treatment being taken, he had the right 
to a new trial on the ground of surjirise : — Held : 
(1) this question of bad medical treatment having 
been raised at the trial, & no application made for 
adjouimncnt, the point of siu^irise could not be 
raised on aimcal ; (2) there was also evidence to 
support the finding as to the cause of incai)acity. — 
Bocca V, Jones (Stanley) & Co., Ltd. (1914), 
7 B. W. C. 0. 101, C. A. 

Amwlatwn Lakey r. Blair (lUlli), 10 B. W. C. C. 

58 . 

2826. Failure to discover fracture.] A foreman 
was working upon a scaiXolding. One of the suj)- 
ports broke &> ho injured his knee. He attended 
a local hospital for some weeks with little improve- 
ment. He was then X-rayed at a London hos- 
pital, when a fracture was discovered & suitable 
treatmemt administered. It was argued {inter 
alia) that any incapacity, at the time of arbitra- 
tion, was due to improper medical treatment at I 
the local hospital, & not to the accident. The I 


county ct. judge found that the condition was not 
due to improper or insulBcient treatment, & tliat 
the incapacity was due to the accident which had 
arisen out of & in the course of the man’s employ- 
ment, & awai'ded in the favour of the workman : — 
Held : there was evidence to support the award. — 
Hakuison V. Ford (1915), 8 B. W. 0. 0. 429, C. A. 

2827. .] — Bower v. Mbggitt & Jones, No. 

2778, ante. 

2828. Unnecessary amputation.] — A workman 
met with an accident which injured his great toe, 
not causing a wound, but much pain & inflam- 
mation. For two years he remained under the 
care of liis doctor, the incapacity continued, & the 
inflammation recurred at intervals. The c^ 
was referred by doctors on both sides to a specialist, 
who rei)ortcd that the workman was, in his 
opinion, almost fit to retm*n to work. A fortnight 
later the man’s own doctor, who took a much more 
serious view of the case, amputated the toe. 
There was medical evidence that amputation was 
umiecessiiry & inadvisable. The county ct. judge 
found that the existing incapacity was due to tlic 
operation, Avhich was unnecessary & improi)er, & 
not to the original accident : — Held : there was 
evidence to suppoit his finding, & no misdirection. 
— Lakey v. Blair & Co., Ltd. (1910), 10 B. W. 
C. (1. 58, C. A. 

Onus of proof.] iSVc Nos. 2770-2778, dtiic, 

F. Insaiiily. 

2829. Not caused by accident Does not affect 
question of compensation.] — A riveter lost the 
sight of one eye by an accident. Six months later 
he became insane & went into an asylum for 
seven months. Immediately ho came out he got 
wages of 83«. 9d. a week, though not riveting work. 
The county ct. judge found t^t the insanity had 
nothing to do with the accident. He also found 
that, but for his insanity, the man would have 
been able to earn something at tlie date he entertid 
the asylum, & reduced the comi)cnsiition from £1 
to 10«. a week as from that date. The workman 
appealed on the ground that he was entitled to £l 
a week whilst in the asylum ; — Held : the amount 
of compensation is witliin the discretion of tlie 
county ct. judge.— Slater v. Blvtii Siiji’build- 
ING & Dry Docks Co., Ltd. (1914), 7 B. W. C. C. 
193, 0. A. 

2830. Evidence as to cause of insanity must be 
admitted.] — Westminster Brymbo Coal & Coke 
Co., Ltd. v. Evans, No. 3171, 

G. Suicide. 

2831. General rule.] — In order to show that 
suicide has been caused by injury resulting from 
accident so as to give a claim for compensation 
it is necessary to piowo that the suicide was caused 

I by insanity & that the insanity was the direct 
I result of the accident, not an indiiect result caused 


Co., Ltd., 

AUS. 


[1009] S. U. Q. 329.- 


2823 ii. .] — The uctiuii o 

nwloct of only affects tho lia 

bllity of tho employ or, if it has aggra 
yated the injury so that the condi 
tion of appot. is no longer duo to tin 
injury caused by tho accident, bu 
**-risos from such noffloot or unreaaon 
a^ble conduct on his part. — ^Powell « 
Pass Coal Co. (1915) 
32 W. L. 11. 218 ; 23 D. L. R. 67 ; 
SS?* 34 W. L. R. 32 ; 10 W. W. R 
107.— CAN. 

2823 ili. . ] — ^Appet. for com 

pei^tion under Workmen's Compeu 
nation Act, R. S. B. C. 1911, is no 
entitled to coinpensatiun beyond thi 


dale when ho neglected to follow tho 
instructions of his medical advisers 
wlilcli would, if followed, have effected 
a euro. — GoRUNiGiANi v. Wklgii 
(B. C.), 11918] 3 W. W. K. 797.— 
CAN. 

2823 iv. .]— On an applica- 

tion to review, there was medical cvl- 
donee that the incapacity a work -girl 
was suffering was duo to the wasting 
of her arm, whiclj iiad boon injured 
by aocldeut. This was entirely duo 
to her not oxeitising the arm. If 
she exercised tho arm, she would re- 
cover her capacity. Upon this the 
arbitrator terminated tho payment 
of componsation : — Held : t here was 
evidence to support I ho award. — 
iSDirsox 17. Byunb (1913), 47 i. L. T. 


27 ; 6 B. W. C. C. 455.— IR. 


I V. .] — Held : an em- 

ployer was not bound to coniinuo 
weekly payments to an injured work- 
man w'hcn tho continuance of his In- 
capacity was due to his neglect to 
comply with certain simple medical 
directiODH wliich had been given to 
him. — Dowds v. Bjsnmr & Son (1002), 
6 F. (Ct. of Hess.) 2G8 ; 40 Sc. L. U. 
219 ; 10 S. L. T. 439.— SCOT. 
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o. Onus of proof.] — The onus of 
proving that the insanity was duo to 
the accident lies upon tho workman. 
— Buownlek 17. Coi;rNKHS Iron Co., 
L'ID., [19171 S. C. 109.— SCOT. 
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8ecU 7 . — Conditwm of comycnisaiion : Suh-aecU 1, 
C., D. & E. (a) 

A workman was injured on July 12. He saw his 
employer the same evening, but did not mention 
the accident. lie alleged that on the following 
day he sent notice by messenger. On July 23, 
he again saw his employer, but said nothing about 
compensation. He aUeged that on Aug. 0 he 
again sent notice by n^gistcred post. On Aug. 12, 
a solr. sent form^ notice on his behalf. The 
employer denied having received any but the last 
notice. The county ct. judge found that notice 
of the accident ha.d not been given as soon as 
practicable after the liapponing thereof, & that 
it had not been established that tlie employer had 
not been prejudiced by the delay : — Held : there 
was evidence to support the finding. — Leach v. 
Uici:soN (1911), 4 B. W. C. 0. 153, 0. A. 

2851. .] — Sanderson v. Parkinson 

& Sons, I/td., No. 2881 , post, 

2852. .] — A miner hurt liis hand. lie 

complained to the manager the next day, but 
the manager was too busy to attend to him. 
The employer’s doctor saw & ixiportcd on the hand 
four days after ih(^ accident. He did not again 
8(;e the manager until a foitnight after the accident. 
Comj)ensation was then refusc'd on the ground that 
the injury liad been increased by a fall outside a 
public-house on the evening of the accident. The 
fall was admitted, but the injury denied. Written 
notice was given some days later. ^t‘he county 
ct. judge found that written notice had not been 
given as soon as practicable & the workman had 
not discharged the onus of proving that the 
employers had not been prejudiced by the delay ; — 
Held : there was evidence to support the finding. 
(Tb 2?7^C^A^^^ Colliery, I/td. (1913), 

2853. ,] — The widow of deceased 

workman claimed comi)(‘U8ation for the death of 
her Imsband. The only evidence of accident was 
that deceased said to the employers* engineer 
that “ a week or two ago ” lie had hurt liimself 
by a chiy) of brick hitting him. Next day he had 
a.c;ute imlaniination of the private parts where 
it Wits alleged the clip liad hit him. lie diiMl three 
weeks later of seyitic yioison. No w’ritl<in notice 
was giv<>n until a week after <leatli Held : (1) 

0'S soon as practicable ; 

& (.j) there was no evid(*noo that the employers 
had not been pivjudiccd.— I [unt v, Higiiley 
Mining Vo.. I/td. (1914), 7 B. W. (?. V. 7i«, c. A. 

2854. -- — A luiirdrcsser’s a.S8istant 

tmtei'ed the service of an employer in Oct. On 
.7 an. 17 liis hands began to tingle & smart, and lie 
subsequently lost his nails. He was advist'd by a 
doctoi*, in Feb., that Ikj was sufrering from derma- 
titis, he alleged tliat tliis was due to an injurious 
mgiedient added to the dry shampoo. He left 
the service on Mar. 30. The only notice wdiich was 
given was contained in two letku-s sent to the 
employ(‘r on Apr. 1 & 28 respectively. Ho alleged 
that the injury was due to accident on Jan. 17 ; 

the county ct. judge awarded compensation : — 

^ evidence of an accident at a 

defimte pme &/ jilace, & even if there had been the 
application should be dismissed, as no notice was 

V- PRBIS 

(1915), 31 T. L. K. 156 ; 8 B. W. C. C. 44, 0. A. 
Anmialiou Mentd. Suotlu. Petirson, I1916J 2 K. D. 01. 

2866. .J— On Sept. 17, 1016, a work- 

man s finger wm struck by a small piece of screw 


head. He picked out the burr. There was no 
blood or wound or anything that could then in 
the ordinary sense be called an accident. The 
injury appeared to be quite trivial. Ho con- 
tinued work for three days, when he had to stop, 
& consulted a doctor. This doctor first attributed 
his incapacity to influenza, but soon after stated 
that he was suffering from blood poisoning. On 
Oct. 24 he sent a letter to the employers stating 
tliat lie had contracted blood poisoning while in 
their employment. There was nothing in the 
letter to show that the man attributed the blood 
poisoning to the injury of Sept. 17. The doctor 
who liad first attended him, died in Jan. 1917, 
& a new doctor was called in wlio traced the blood 
poisoning to the injury of Sept. 17. Thereupon, 
on Jan. 5, formal notice was sent to the employers. 
The county ct. judge found that notice had been 
given as soon as practicable, & stated tliat, if not, 
there was reasonable cause for the delay, & the 
employers had not been prejudiced. lie also 
drew the inference that the blood poisoning was 
the result of the injury on Sept. 17, & found the 
same to be an accident within the meaning of the 
Act : — ffeld : there was evidence to support tlie 
findings & no misdirection. — ^WniTB v. Ford 
Motor Co. (England), Jjtd. (1917), 10 B. W. 0. 0. 
334, C. A. 

Anmialwn : — Retd. Alth*ld(fe v. Warwickshire CJoal Co. 

(1925), 133 L. T. 439. 

2856. Question of fact.] — On Feb. 29, 

1924, the workman performed a piece of work 
involving unusual muscular exertion. Ho com- 
plained of pain that evening, but continued to 
work until Mar. 29, when ho was advised by a 
doctor to go to hospital. He was admitted 
to hospital on Apr. 28, & was operated on for 
hernia, but died on May 6. Notice of the acci- 
dent was given on Mar. 31. The county ct. 
judge held that notice had been given as soon as 
was reasonably practicable & that the employers 
were not prejudiced by not having had notice 
earlier : — Held : it was a question of fact & there 
was evidence to support the finding & no mis- 
direction. — Fearnlry Brothers v. Richmond 
(1925),18B. W. 0. C. 81, C. A. 

2857. Realisation by workman of 

condition.] — A girl of fifteen, on Jan. 22, 1925, 
wliile employed by resps., knocked some bobbins 
off the creel, one of which dropped on her nose 
causing it to bleed, but she continued at work 
after going to her superintendent, who wiped her 
nose. Her nose swelled & was treated by her 
mother with poultices, but she did not have to 
leave work until Mar. 12, 1925 ; she then went 
to a doctor, who found the wound was septic. 
She was able to return to work on Mar. 30, 1925. 
On a claim for compensation for the loss of wages 
during her absence the county ct. judge, without 
deciding at what date notice ought to have been 
given of the accident, said that the girl admitted 
that slie knew from notices posted in the work- 
room she should have immediatelv reported toy 
accident, whether slight or serious, & if she had 
done so she would have had treatment to render 
the small wound aseptic, & held that there was no 
reasoniible cause for the delay in giving notice & 
the employers were prejudiced by want of proper 
notice •.---Held : there was no evidence to support 
the finding that notice should have been given 
immediately. 

Notice to be given as soon as practicable must 


Wp^vino Co. (1911), 45 I. L. T. 74. 

IRt 

U Seren days* notice — From u^hai 


^f^J^lculated.h-VoTTVJ(, v. McC^ 
16 O. L. It. 536 ; 11 O. W. 
417.— CAN. 


a. Notice given under wrong Aci.J 
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be given as soon as the workman realises his 
condition entitles him to compensation for injuiy 
by accident. This date not having been found, 
it was impossible to say whether the employers 
would have been prejudiced at that time. — 
Albison V, Newroyd Mux, IiTD. (1025), 95 
Ji. J. K. B. 667 ; 134 L. T. 171 ; 18 B. W. G. C. 
474, C. A. 

2858. Failure of workman to give notice — Sub- 
sequent death — Notice by dependants invalid.] — 
Grime v, Fi^etcher, No. 2691, ante. 

Delay in giving notice — Whether employer pre- 
judiced in defence.] — Sec Sub-sect. 1, E. (a) ii., 

J)OSt. 


D. Service of Notice. 

See Workmen’s Compensation Acts, 1923 (c. 42), 
s. 28 ; 1925 (c. 84), ss. 14, 15. 

2859. On whom — Servant of employer — Cashier.] 
— ^A workman, an ostler, was injured after working 
for eight days, & as a result he was away from work 
for two or three weeks, & a year & a half later he 
died from the effects of the accident. Tie gave 
no written notice of the accident. A man de- 
scribed as a clerk & cashier of the employers, a 
colliery co., knew of the accident slioiily after it 
occurred, visited the workman wlien lie was ill 
at his home, paid him full wages when he was 
away, a strike was in progress, & appointed & 
jiaid a substitute for that i^eriod : — Held: (1) 
verbal notice to the cashier was notice to the 
employer, & (2) there was evidence that the em- 
ployers w(jre not prejudiced in their defence by 
the want^ of written notice of the accident. The 
inability of the employer to give notice to their 
insurance co. is not relevant, as it does not pre- 
judice their defence to the workman’s claim. — 
BuTTv. Gellyceidrim Colliery Co., I^td. (1909), 
3 B. W. 0. 0. 44, 0. A. 


Anifwlaiimis : — Aft to (2) Apld. Kirk «. Ijochspolly Iron & Coal 
Co. (1016), 0 B. W. C. C. 600. Reid. SncUlnfir v. Norton 
Hill Colliery Co. (1913), 100 L. T. 81 ; WaHsall v. RuBsell 
(1915), 84 L. J. K. B. 1606. Generally, Befd. Pimm v. 
Clement Talbot (1014), 7 B. W. C. C. 565. 


2860. Foreman.] — Hewitt v. Stan- 

ley Brothers, Ltd., No. 2684, atite. 

2861. .] — A workman alleged he 

sustained an accident to liis knee on hYiday, 
June 27, 1918. He went about, apparently well, 
until Wednesday, July 2, when he became in- 
capacitated. On that day he wrote to the fore- 
man, informing him of the accident. There was a 
rule of the shop that all accidents should be re- 
ported to the foreman. The judge found upon 
conflicting evidence that the notice was received. 
The foreman apparently did not inform the em- 
ployers. No formal notice was given the 
employers until Nov. 14, 1913. The man had been 
away for several weeks earlier in the year for a 
bad knee due to footballing. The judge found 
that the want of notice was excused as he con- 
sidered that the man must have mistaken the fore- 
man for the proper person to give notice to ; & 
that there was no prejudice, or, if there was, it 
was due not to any default of the workman, but 
to the failure of the foreman to inform his em- 
ployers of the accident: — Held: there was no 
evidence that the foreman was the proper person 
to receive notice under Workmen’s Compensation 
Act, 1906 (c. 58), or that the workman thought 
he was such person, or that the employers w^re 


not prejudiced. — Pimm v. Clement Talbot, Ltd. 
(1914), 7 B. W. C. C. 565, C. A. 

2862. •] — A sheet metal worker 

showed sevfjal cuts on his hand to his insurance 
doctor on Mai*. 8. The doctor treated him, & 
suggested he could claim compensation for acci- 
dent. He showed the hand to his foreman on 
Mar. 13. The cuts did not heal, & he agmn saw 
the doctor, complaining of blood poisoning on 
Mar. 20. The next day the workman’s brother 
informed the foreman that he could not come to 
work. He ultimately went to a hospital, & was 
still under treatment for poisomng, & totally 
incapacitated from work. No written notice was 
given until June 4. The county ct. judge held 
that notice should have been given on Mar. 8, 
or at latest Mar. 21, that the foreman was not a 
proper person to whom to give notice, &; that the 
workman had not proved the employers not to 
have been prejudiced by the delay. Ho con- 
sequently awarded in favour of the employers : — 
Held : there was no misdirection. — Pj.umi..ey v. 
Ewart & Son, I/td. (1915), 8 B. W. C. C. 464, 
C. A. 

2863. Measurer & storekeeper.] — 

An injured workman informed a measurer & a 
storekeeper of his accident at the time, but gave 
his employers no notice until he was cured, four 
months after the accident. Tlie (unployers did 
not hear of the accident till then. The county 
ct. judge found that the measurer was a proper 
person to receive verbal notice of the accident on 
behalf of the employers, & that the employei’s 
were* not prejudiced by the delay in written 
notice : — Held : there was no evidence to support 
the lindings. — .Tackson v. Vickers, Ltd. (1912), 
5 B. W. (\C. 432, C. A. ^ 

2864. - Time-keeper.] — A dock 

labourer slightly injured his leg. He went on 
w’orking for four days, when the wound became 
septic. He poulticed it, but, as it did not get 
better, ho reported it to the timekeeper a week 
after the accident. Written notice was not given 
until a fortnight after the accident. The county 
ct. judge found that the workman, in reporting 
to the timekeeper, had given notice to the proper 
person as soon as practicable-. & awarded com- 
pensation : — Held : there was misdirection. — 
Brady v. Canadian Pacific By. Co. (1913), 6 
B. W. C. C. 680, C. A. 

2865. Overman — Agent for both parties.] — 

Stevens v. Insoles, Ltd., No. 2880, post. 

2866. Master of ship.] — The Rioel, No. 

2060, ante. 

2867. Sub-contractor.] — Griffiths v, 

Atkinson, No, 2923, post. 

2868. By whom— Person other than workman — 
Workman’s father.] — Stevens v. Insoles, Ltd., 
No. 2880, post, 

2869. ,] — IIOWARTII V. C-IJITON & 

Kerslky Coal Co., I/td., No. 2901, j)osl. 


E. Want of or Inaccuracy in Not ice — Whether 
^oceedings Maintainable. 

(tt) Employer Not Prejudiced in Defence. 
i. In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2870. General rule.] — Hayward v. Westi-eigii 
Colliery Co., liTD., No. 2917, post. 


PART XIV. SECT. 7, SUB-SECT. 1.— 
E. (») i. 

2870 i. General rule. ] — Notice may be 


dlspciiHOil with where there is reason- 
able exoiise for the want thereof, the 
employer not being prejudiced thereby. 


— ^Armstrong r. Canada Ati-antio 
Ry. co. (1902), 22 C. L. T. 379 ; 4 
O. L. R. 560.— CAN. 
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Masteu and Skrvant. 


Sect, 7 . — Conditions of compensation: Suh-secL 1, 
E, (a) i, ii.] 

2871. Absence of prejudice must be found In 
fact.] — Leach v, Hickson, No. 2850, ante, 

2872. .] — Hodgson v, Kobtns, Hay, 

Waters & Hay, No. 2798, ante. 

2878. .] — Hunt r. IIighlky Mining Co., 

Ltd., No. 2853, ante, 

2874. .] — A stage caipenter complained to 

a superior workman of having run a splinter into 
his left hand. The next evening his right liand 
was painful & swollen. He saw a doctor who 
advised an operation. He died in the hospital 
after the operation about a fortnight after tlie 
complaint as to the splinter. The employers 
were given notice of the post mortem, but no 
notice of the accident was given until a fortnight 
after the death. There was very contradictory 
evidence, at the hearing of a claim by dependants, 
as to which arm was in fact poisoned. The doctor 
said it was the right arm, but the county ct. judge 
did not accept this evidence, &> found it to bo the 
left arm. He also found that the employers were 
not prejudiced by the delay in giving notice, & 
that death was due to blood poisoning in the 
left arm residting from the accident of piercing 
the finger of the left hand with the splinter : — 
J/eld : there was no evidence that death resulted 
from an accident arising out of &, in the course of 
lihe employment, nor that the employers were not 
prejudiced by the delay in giving notice.— Kord 
r. Gaiety TjfEATRE'Co., (1914), 7 H W. C. O. 
197, C. A. 

2875. .] — A labourer injured his left aim 

after r(»ceiving compensation, was put on to 

very light work by his employers. He was told, 
on one occasion, to move some tools, &, in doing 
so, lie alleged, he ricked his injured shoulder. He 
was, at that time, being medically attended for 
the first accident. He stated, at the hearing, that 
he told the ganger this the same day, & said that 
he would have to stop work. The ganger, how* 
ever, was not called. As a matter of fact, the man 
worked on for four more days, to the end of the 
week, &, on being paid oiT, made some complaint 
then to the employ ei*s’ agent, but it was not 
definite what the complaint was. The man gave 
written notice of the alleged second accidents three & 
a half weeks after it was alleged to liavc occuiTed. 
The nuidical evidence at the hearing was to the 
elTect that he was sulTering no incapacity from the 
alleged second accident. The county ct. judge 
found that there was the alleged second accident, 

that the man was totally incajiacitated there- 
fi*om : — Held : without deciding the question of 
accident or incapacity the award must bo set aside, 
as there was no evidence Giat the em])loyer w'as 
not prejudiced by the delay in giving notice.-- 
liACEY r. Mowlem (John) & Co„ Ltd. (1914), 
7 B. W. 0. C. 135, C. A. 

2876. .1 — Appet. on June 20, 1914, met with 

an accident in thci course of his employment, 
wliich 1 ‘esulted in his losing the sight of one eye. 
No notice of the accident was given to the em- 
ployer until Jidy 0. In pi*oceeding for compensa- 
tion the county ct. judge found tliat there was no 
evidence befoiv, him on which he could find that 
the employer was not pi*ejudiced in his defence 
by the want of notice, dismissc^d the applica- 
tion : the proviso in Workmen’s Com- 

pensation Act, 1903 (c. 58), 8. 2 (1) (a), that the 
want of notice shall not be a bar pi'ocecdings 


in the cases there mentioned only applies w^hen 
there is an express finding in the proceedings 
“ that the employer is not . . . prejudiced in 
his defence by the want,” & in the absence of such 
finding the appeal must be dismissed. — ^M iller v. 
Richardson, [1915] 3 K. B. 76 ; 84 L. J. K. B. 
1366 ; 113 L. T. 609 ; 8 B. W. C. 0. 439, 0. A. 

Annataiiona :—RM. Bunrlll v. Vickers (1915), 114 1.. T. 
20 ; I»liiinlcy v. Ewart (101.5), 8 B. W. C. C. 464. 

2877. Liability of employer to notify insurance 
company.] — Butt v. Geulycbidrim Colliery Co., 
Ltd., No. 2859, ante. 

2878. Existence of prejudice Independent o! 
notice — Effect of absence of notice.] — Howarth v. 
CJlifton & Kersley Coal Co., Ltd., No. 2901, 
post. 

Sufficiency of notice.] — See Nos. 2843-2845, ante. 
Delay in receipt of notice.]-— Sub-soct. 1, 
E. (a) ii., post. 


ii. Delay in Receiving Notice. 

8e^ Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14 15. 

287*9. Whether employer prejudiced in defence 
— Employer’s knowledge of accident — Informal 
notice.] — A waitress was iniui*ed by accident in 
June, 1910. She told her employer the same day. 
No effects of the accident wei*e apparent until 
she fell ill in Aug., & she did not know until Nov. 
that the illness was an effect of the accident. 
Notice under Workmen’s (Compensation Act, 1906 
(e. .58), W'as not given until Nov. or Doc. 1910. 
The (county ct. judge found that the (*inployers 
weiT not prc*judiced by the delay : — Held : tlier-e 
was ovidencti to suppoi*t the finding. — E.M'ON v, 
Evans (1911 ), 5 B. W. C. (C. 82, 0. A. 

2880. .] — A workman nu*t with 

an accident in a colliery. Therc^ was a special 
rule in the collieries that accidents wei*e to be 
iH»ported befoi’e leaving the mine. His father, 
in liis pi*esenee, told the overman & an under- 
manager, who hajipened to pass, & the ovcmian 
wrote down the pa^iculars in a book supplied by 
the employers for the purpose. Tlie workman 
ivturned to work, c*ured, in eighteen days. He 
(tlaimed compensation, A the employers objectc^d 
tliat they liad not had noth^e of the accident, A 
that they wi*ro pi*cjudic:ed by the absence of 
notice. The county ct. judge found tliat the em- 
ployei‘8 weit» prejudiced, & awarded for them : — 
Held : the entry of the particulai*s in the book by 
the overman was written notice by the workman 
to the employei’s in accordance with Workiium’s 
Compensation Act, 1906 (c. 58), s. 2, as the over- 
man was in tliat instance agent for both pai'ties. 

Svinble : there was no evidence of prejudice.- — 
Stevens v. Insoijss, Jjtd., [1912] 1 X. B. 36 ; SI 
1j. J. K. B. 47 ; 105 L. T. 617 ; 5 B. W. C. 
164, C. A. 

2881. .] — A lad, a painLn*, h^ft 

off work because ho felt ill on .luly 15, 1912. On 
Aug. 13 he consulted a doctor who sent him to 
bed, & he did not get up until Bee. The doctor 
told the lad to leave everything alone A* not to 
worry about business. In I)ec., as soon as lie 
could get out, the lad went to the employers A 
told them all about his illness, saying tliat tlie 
doctor thought it was lead poisoning. ’Plio em- 
ployei's’ seci'etary wiotc tliis down. Tlie lad 
siibseauently became woi*se, A on Eeh. 11, 1913, 
his solr. made a foimal claim for compensation, 
A on Ecb. 13 the ceiiifying surgeon gave his 


'•a^^L ^ ■^‘**”*^ /«<*(.]— Kihk V, Lociigkllv Iron & Coal Co., Ltd., 11916] S. C. 397 ; 

b. Notice of objection by defendant— Time /or.]— Cavanaou r. Park (1896), 23 A. B. 715.— CAN. 
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cprtillcaUj that the boy w;ia sulTeiinK from lead 
poisoning, & stating that the disablement com- 
menced in the last week of July, 1912. The ceiii- 
ficate was appealed against by the employer, but 
the medical referee dismissed the appeal. On the 
application for compensation the county ct. judge 
found (1) tliat notice of the accident was given 
as soon as practicable after the happening thereof ; 
(2) that a claim for compensation was in fact 
made within six months of the time of the acci- 
dent ; («i) tliat in any case failure to give notice, 
if any, did not prejudice the employers in theii* 
defence ; & (1) that if his previous findings were 
not justified, delay in notice & claim was occasioned 
by I'easonable cause : — Held : there was evidence 
to suppoit the findings. — Sanderson v. Parkin- 
son & Sons, I^d. (1913), 0 13. W. 0. 0. (118, C. A. 

2882. ,] — A workman, engaged 

in lifting heavy weights, suddenly felt that he liad 
strained himself. He had sufl‘ei*ed from slight 
ruptuio thi*ee years befoi’c, & ho now informed his 
foreman that this ruptui*e had come down, & that 
he would consult his doctor. Having done so, 
& hearing that he would have to undergo an opera- 
tion, he informed his employer, who agreed to 
make a weekly payment of half wages. Ho paid 
these while the workman was in hospital, but 
subsequently, at the hearing, stated they were 
only intended as a loan. Written notice was not 
given until four months after the accident. The 
county ct. judge found that the employer had been 
informed of the accident as soon as practicable. So 
had not been pi*ejudiced by the delay in giving 
UTitten notice ; — Held : there was evidence to 
support the finding. — Kalph v, Mitchell (1913), 
0 B. W. C. C. (178, 0. A. 

2883. .] — The following sure the 

facts as found by the county ct. judge. A work- 
man dropped heavy weight on to his foot, on 
July 27, 1910. He went on working for two days, 
& then knocked off for a week on account of the 
jiain in his foot. He I’ctumcd & worked till 
Sept. 24. His foot was very painful, & ho had to 
give up Avork altogether. He was treated for 
rJicumatism in his foot, wliich Avas thought to be 
causing the pain. On Sept. 17 & on Sept. 25 it 
A\'as found that he had gangrene in the foot. So 
lie was sent to a hospital on Oct. 19. Three weeks 
afterwards his foot was amputated below the 
ankle. So fiA^e weeks later his leg was amputated 
below the knee. No statutory notice was given 
to the CO. The secretary of the co. paid the man 
full wages, 30iJ. for the first week after he finally 
slopped work, 20«. for the second week, & 10«. 
))er week subsequently, & was given full informa- 
tion of the man’s progress. The county ct. judge 
found that the employers knew of the injury as 
soon as was practicable after the happening 
thereof, that they had not been prejudiced by want 
of statutory notice. So that there was reasonable 
cause for not giAong it. He awarded full com- 
pensation ; — Held : thei*o was eAddence to support 
the finding. — Stinton t?. Brandon Gas Co., Ijtd. 
(1912), 5 B. W. C. 0. 420, 0. A. 

Jnnolatiwi WcbHtor v, Cohen 108 L. T. 

197. 

2884. Harris v, Thomas & Co., 

No. 2329, a7i(€, 

2885. ,] — Fenton v. Kelvin 

(Owners), No. 2939, post. 

2886. Question of fact.] — Towards the eiid 

of Mar. 1915, a workman suffered great pain in 


his hand, which appeared to bo caused from a 
wound. His daughter bathed So bandaged his 
hand daily, before he went to work. A month 
later the man saw a doctor who told him he was 
suffering from septic poisoning So gave a ccitiflcato 
that the man was unfit for work. The certificate 
was sent to the employers So notice given. The 
man did no work after tliat date, So died a inonth 
after from bloo<l jmisoning. The coimty ct. judge 
was not satisfied on the evidence that the injury 
to the hand was an injury received at his work, 
but without deciding the question whether the 
injury aiose out of So in the course of the employ- 
ment, he found that the employers were preju- 
dice<l by the d(4ay in giving notice as soon as 
practicable. So made his award in their favour on 
that gi*ound y/c/d ; there was evidence to 
support the finding.— Jones r. Thomas (Kichard) 
So Co., l/TD. (191(1), 9 B. W. C. i\ 237, C. A. 

2887. - — — A workman injured his 

finger. He told a man avIkj was Avorking with him. 
So Avent to the first aid mom it had it bandaged. 
A doctor later attended him for som finger So 
wliitlow. After this he made sc^Aeral attempts 
to work, but failed. Five weeks after the acci- 
dent the workman saiv the manager & told him of 
the accident. A claim for compensation was then 
made & the county (‘t. judge found that the first 
time the employers knew or should have known 
of the accident was when the manager Avas told 
by the workman five weeks a.fter the accident. 
The judge also said that he was not satisfied by 
the evidence that the employers were not pre- 
judiced by the workman’s omission to give notice 
of the accident : — Held : the question was one of 
fact upon which theiv Avas evidence to support 
the finding So no misdirection. — Howard r. Sun 
Hitj:., Ittd. (1920), 13 B. W. C. C. 4(1, 0. A. 

2888. .1 -Johnson Florence (^oAL 

So Iron (-o., Ltd., No. 273(1, ante. 

2889. .] — Day V. Bkrnahdes (G.) So 

Son, No. 2900, post. 

2890. .] — Fearntjcy Brothers v. 

IticTiMOND, No. 285(1, ante. 

2891. Voluntary payment of compensation.] 

— Turnruij^. V. Vickers, Ltd., No. 3013, post. 

2892. Notice after death of workman.] — 

Ford v. Gaistpy Theatre (’o., I^td., No. 2874, 
ante. 

2893. .J — Hunt r. Higuley Mining 

Co., Ia'd., No. 2853, ante. 

2894. .] — Hayavard v. Westlbigii 

Colliery Co., Ltd., No. 2917, post. 

2895. .] — A joiner, Avhile at work on 

Feb. 19, cut his thumb slightly. He bandaged it, 
but treated the accident as trivial. The wound 
had not healed on Mar. 10, when he accidentally 
hit his thumb again So re-opened the wound. 
Two days later there was evidence that it looked 
bad to a fellow workman. A week later the man 
went to his doctor, feeling very ill. The doctor 
found an open sore on the thumb, with inflamma- 
tion, indicating blood poisoning. A few days 
later another doctor was called in, but the man’s 
condition was hopeless. So he died on Mar. 27. 
No notice was given to the employers till after his 
death. The county ct. judge held that the failure 
to give notice after the original accident would be 
fatal to the claim, but, assuming that this acci- 
dent was too trivial for notice, the condition caused 
by the second was such that notice should have 


PART XIV. SE(rr. 7, SUB-SEOT. 1.— 
E. (a) U. 


2884 i. Whether employer prejudiced in 


defence ^Employcr*s knowledge of acci- 
dent.]— Q xtiht V. Sebpbnt River Log- 
ging Co. (1012), 23 O. W. R. 151 ; 4 
O. W. N. 159 ; 7 D. L. R. 403.— GAN. 


c. .] — Stkonub V. Hazlbtt 

(1909), 44 I. L. T. 10 ,* 3 H. W. C. C. 
5S1.— IR. 



358 


Master and Servant. 


No. 2010, jMiit. 

2897. 


Sect, 7. — CotulUions of compensation: Sub-sect, 1, 
JE, (g) iu cfe Hi,] 

been given immediately after Mar. lU, or, at the 
very latest, on Mar. lU, & that the employers were 
prejudiced by want of notice : — Held : there was 
evidence to support the county ct. judge's findings, 
& no misdirection. — Taylor v, Njcuolson & Son 
(1916), 8 B. W. O. C. 114, C. A. 

Borvill V, Vickers, Ltd., 

.ww.. Sudden death from heart failure 

— No application by employers for post-mortem.] — 

(1) A workman was taken ill while at work, & died 
witlxiu a few hours. Notice of the death was not 
given to the employers for nine days. Deceased 
man had then been buried, & there was no post 
mortem examination. In a proceeding by his 
widow for compensation under Workmen's Com- 
pensation Act, 1900 (c. 68), it was contended on 
her behalf that death was caused by heart failure 
bi'ought on by a strain in the course of his work, 
& on behalf of tlie employers that death resulted 
fi*om another cause independent of his work, & 
that in any case notice of the accident had not 
been given as soon as practicable, as required by 
sect. 2 (1) of the Act. The arbitrator found that 
death was caused by heart failure, resulting from 
a strain in his work ; that notice c>f the accident 
had been given iis soon as was reasonably prac- 
ticable under the circumstances ; & tJ at in any 
c*ase the employers had not been prejudiced in 
their defence by the delay ; & he made an award 
in favour of appet. : — Held: assuming that 
notice had not been given as soon as practicable, 
there was evidence on which the arbitrator could 
lind that the emidoyers were not thereby pre- 
judiced in their defence. 

In order to succeed in setting aside the finding 
of the . . . arbitrator . . . applt. has got to 
show cither that there was no evidence at all on 
wJiich the arbitrator could reasonably proceed 
or that on the face of his awai’d there is a mistake 
111 law (Lord Haldane). 

(2) The linding of the »wbitiH.tor cannot be set 
aside unless there is no evidence or tlie circum- 
stances arc such that n<j reasonable man could 
come to the, conclusion to which he came. Lord 
Loreburn i»oirits out in Hayward v, Leiah 
Colliery Co,, Lid., No. 2017, post, that the arbitrator 
in coming to a decision should look at all the 
matters before him without a presumption one way 
or the other (J^ord Parmoor).— Lochgeu.y Iron 
A C OAL Co., Ltd. v . Kirk (1010), 80 L. J. P. C. 

41 Jo- 


, , - ' _ •]— Johnson i’. Flokence CoAi 

& laoN Co., Ltd., No. 2736, ante. 

2809 , _ — Immediate notice of no benefit to 
empioyor.J— Mills v. Dinninqton Main Coal 
Co., Ltd., No. 2086, ante. 

1 . 1 ?®^" "-“8 “ waterside 

““ A"**'- for a job & 

'^sps- (now applts.) to assist in 
tho uidoadmg of a ship. Tile unloading wm 
completed on Aug. 31, but on that da^wlSst 
^wing trM trun^ from tho ship into a barge, 
^caught his right ling linger in a piece of vnte 
from a runner hook which drew a little blood, 
but he continued bis work, telling the foreman 

would be all 

right. He apphed next day for a job but was not 
successful. Ks finger becoming swollen he went 


on Sept. 4 to his panel doctor, who did not inquii*o 
& was not told the cause of the injury, & having 
treated the injury sent him later to Guy’s Hospital, 
where he was an out patient until Sept. 10 when 
he was sent to tho B. Infirmary where ho had his 
finger amputated, A was discharged on Oct. 17. 
On Oct. 18 he gave notice of the accident & the 
loss of the linger to applts., alleging that ho had 
not given notice before because he was unawai'o 
by whom he had been employed as the jobs being 
often only for a day, workmen did not trouble to 
find out who employed them, & in his evidence 
said that he feared the loss of a job if he said 
anything. On an application for compensation 
under Workmen’s Compensation Act, 1006 (c. 58), 
applts., relying upon sect. 2 (1) (a), (b), of the Act, 
demed liability on the ground that they were 
prejudiced in then* defence by notice not having 
been given to them as soon as practicable after the 
hai>pening of the accident. They alleged that 
they were unable to get evidence from his fellow 
workmen, who, being casual labourers, could not 
be traced, & that they had had no opportunity to 
instruct then own doctor to examine the finger 
so that ho might have formed an opinion as to the 
cause of the injury which might have happened 
from various causes. The judge made an award 
of 35a. a week to appet., whose evidence satisfied 
him that resps. had not been i)rejudiced by the 
want of notice at the proper time. Besps. had 
not proved that they were prejudiced as, if they 
had had notice of the accident at the time, they 
could have done nothing more tlian was in fact 
done : — Held : the county ct. judge had accurately 
applied the law as laid down in the House of Lords 
as to whether the employers were prejudiced by 
want of notice as soon as practicable, & as to tho 
onus of proof of such prejudice, so that it became a 
question of fact upon which there was evidence to 
support the finding, & there was no misdirection. — 
Day V. Bernardes (G.) & Son (1924), 131 L. T. 
397 ; 17 B. W. 0. C. 62, C. A. 

Aruud^ion : — ^Refd. Shall) v. Loddiugtuii Iroimiouu Co. 
(1924), 132 L. T. 229. 

2901* Notice to authorised official — Failure 

of official to inform employer.] — A miner, blind in 
one eye, while working in the pit sustained injury 
by accident to the other eye. No one saw the 
accident, & its result at first was trivial, but later, 
owing to poisoning, it became more serious. Tho 
workman himself gave no formal or other notice 
to any person, but one of his fellow workmen, 
who had called upon him, infoimed the fireman, 

. an official to whom notice of accidents was required 
by the Coal Mines Begulations to be given, that 
appet. |8 absence from work was due to bi« having 
met with an accident in the course of his employ- 
ment. The fireman did not note or report this, 

& the employers were in fact unaware for more 
than three months that an accident had happened 
The county ct. judge found that they were not, 
on these facts, prejudiced in their defence by the 
absence of the notice required by Workmen’s 
Compensation Act, 1096 (c. 58), s. 2 i—Held : 
(1) there was evidence upon which tlio judge 
could properly so lind A no misdncction ; tho 
notice required need not be given by tho workman 
himself, & if received by a proper official, the fact 
that he does not report it can make bo difference 
to the workman’s rights ; (2) the question whether 
or not the employers were prejudiced was a ques- 
tion independent of notice ; there might be a 
complete absence of prejudice even though they 
should receive no notice at all until the claun was 
actually made.— Howartu v. Clifton & KERSLEy 
Coal Co., Inco. (1920), 80 L. J. K. B. 1240 ; 124 
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L. T. 46 ; 04 Sol. Jo. 635 ; 13 13. W. C. C. 170, 
0. A. 

Annotafiuns : — Ah to (2) Consd. Day v. Bernardes (1924)> 131 

L. T. 397 ; Sharp v. Loddinerton Ironstone Co. (1924). 

132 Jj. T. 229. 

2902. Date when workman’s condition be- 

comes serious — Not found.] — A lbison v. New- 
ROYD Mill, Ltd., No. 2857, ante, 

iii. Onus of Proof, 

Sec AVorkmen’fcs Compensation Act, 1025 (c. 58)» 
SH. 14, 16. 

2903. On workman.] — Tlio notice of the acci- 
dent which is to be given to the employer under 
Workmen’s Compensation Act, 1006 (c. 68), 
«. 2 (1), must bo in writing. Under proviso (a) 
of sub-sect. 1 the onus lies on the workman of 
showing that the emi)loyer has not been “ pre- 
judiced in las defence by the want, defect or 
inaccuracy ” of any such notice. — IluaiiES v. 
Coed Talon Colliery Co., Ltd., [1900] 1 K. 13. 
957 ; 78 L. J. K. 13. 530 ; 100 L. T. 555 ; 2 
13. W. C. C. 150, C. A. 

ArnwiaiimiH : — Dirtd. Eaton r. Evans (1911), 5 B. W. C. C. 

82. Apld. liier V. lllk'tfs (1914), no L. T. 442. Reid. 

Butt V. (Jollyceldrlm CoUlcry Co. (1909), 3 B. W. C. C. 44. 

2904. .] — Tibbs v, Wati\s, Blake, BEAitNE 

& Co., Ltd., No. 2931, yost. 

2905. .] — A workman was discliai’ged from 

his employment on Oct. 2, 1009. On Oct. 11 he 
saw a doctor, was found to bo suifering from 
rupture. On Oct. 13 ho gave his employers 
written notice of an accident which, lie said, 
had occurred on July 14, 1909, & on Oct. 22 he 
was examined by the employers’ docUjr in the 
presence of his own. The man’s doctor admitted 
that it was possible that the ruptiae comm<»nced 
at some date earlier than July 14. 3’he workman 
had not given to the employers written notice of 
the accident before Oct. 13, but it ai)peared that 
he had complained to a man under the foreman, 
the “ leading hand ” from whom he took orders, 
that he had “strained himself”: — Held: the 
workman had not discharged the orms that was 
upon him of proving that the emi:>loyers were not 
prejudiced in their defence by the want of notice. 
— Hancock v. British Westinuiiouse Electric; 
Co. (1910), 3 B. W. C. C. 210, C. A. 

Annotation Dulgicsli v. Gartsido (1911), 7 Jt. W. 

C. C. 535. 

29()6. .] — A w'orkman claimed cojnpensa- 

tion in respect of an alleged injury to his ankle. 
He had said nothing at the tune of the alleged 
injury, & had walked home. Ho swore that he 
had sent notice the next day to the foreman 
carpenter under whom he worked. This the 
foreman denied. The job finished on the day 
of tlic alleged accident, & all the men were paid 
ulT. Formal notice was given two months later. 
The county ct. judge found that, though the notice 
had not been given as soon as practicable, the work- 
man had discharged the onus of showing that the 
employers were not prejudiced by the delay ; — 
Held : there was no evicience to support the find- 
ing. — B urrell v. Holloway Brothers (London), 
Ltd. (1911), 4 B. W. C. C. 239, C. A. 

Annotations : — Coiud. DaUdash v. GarlHido (1911), 7 B. \V. 

C. C. 535. Refd. Egertou v. Mooro, [1912J 2 K. B. 308. 

2907. .] — Egebton v, Moore, No. 2940, 

jfost, 

2908. .] — ^Murphy v. Shiubbbook Col- 

liery, Ltd., No. 2852, ante. 


2909. .] — Webster v, Cohen Brothers* 

No. 2930, post, 

2910. .J— 'A cotton operator, on Nov. 24, 

cut his thumb badly. There was a clear written 
notice posted up requiring all accidents to be 
reported at once to the overseer. The workman 
knew of this rule & had acted upon it on three 
former occasions when he had injured himself. 
On this occasion he went to find the overseer, 
but he was away, & the hand was shown to & 
attended by the first aid man. On the next day 
& on the following day, the workman was attended 
to by the same man, who then told him to use 
some plastfu*, & that it would bo all right. He 
continued at work for a month, but the wound 
gave him increasing pain all the time until at last 
ho consultt^d a d<jctor. The wound was then 
found to be in a septic condition. Written notice 
of the accident wiis given four days later. The 
county ct. judge* fouiiel that the workman liad not 
discharged the onus of proving that i-osps. were 
not prejudicetl by the delay in giving notice ; — 
Held: there was no misdirection. — Dalgiesh v, 
Gartside & Co., Ltd. (1914), 7 B. W. C. C. 535, 
0. A. 

2911. .] — A fish porter alleged that he 

pricked his finger with a fish bone when gutting 
fish. He continued to work for a week. He felt 
pain in his arm three or four days after the alleged 
accident, but attributed it to rheumatism. Eight 
days after the alleged accident, as his arm was very 
painful he went to the hospital, where he was told 
that the prick was the cause of the trouble. Ho 
there’ had to undergo an operation for blood 
poisoning due to the pricked linger, lie was dis- 
charged from the liospital a foiinight after the 
alleged aceid(uit, but gave no notice until a week 
later. At the hearing the employ tu’s witnesses 
were unable to I’enicunix*!* what work was done on 
the morning of the accident. The county ct. 
judge found that the ernploy’^er had been prejudiced 
by the delay in giving notice as these witnesses* 
memories were bad owing to the lapse of time 
between the accident & inquiry after notice was 
given : — Held : the w'orknian had not discharged 
the oniis of proving that the employer had not 
been prejudiced by the delay in giving notice. — 
Ungar V, Howell (1914), 7 B. W. 0. C. 36, C. A. 

2912. .| — Aiipct. was employed by resp. in 

a hop garden. On Feb. 18, 1913 he was using a 
heavy })eadle for di*iving piles into the ground, 
but he had to drop it as he felt that ho injiu’ed 
himself. He sutl’crcd pain in his left side, but ho 
continued to work till Mar. 11. Ho made no 
communication at all to resp. relating to his 
injury, <fc although there was a change of his work, 
& it was of a lighter description, the change was 
not due in any respect to what had happened on 
Feb. 18. In Mar. appot. consulted his doctor 
who advist^d him to go to a hospital. On May 23, 
he was discharged from the hospital, & it was not 
until .Tune 23, that ho gave any notice of the 
accident which was alleged to have taken place 
on Feb. 18. The aihnent fi*om which appet. was 
found to be fJiilVering Wfts weakness of heart con- 
sequent upon strain continuing for some time 
thereon. It was a strain, however, which without 
appet. being conscious of it might certainly have 
been due not to any one single occurrence which 
could be called an “ accident ” within Workmen’s 
Compensation Act, 1906 (c. 58), but to a course 


PART XIV. sect. 7, SUB-SECT. 1.— 
E. (a) iii. 

2903 i. On wwkman ,] — Tlio onus of 
^tablishing that the employer has not 
hoon prejudiced lies on the claimant 


in those cases wJicre notice has not 
been givcji as soon os practicable. — 
Ravbv V. Tkmby (1914), 10 W. A. 
L. R. 196.— AUS. 

2908 ii. The onus lies on a 


workman of showIiiB tliat IiIm omi»loycr 
has not boon prejudiced by the work- 
man’s failure to erivo duo notico of the 
accident. — Shearer v. Miller (1899), 
2 P. (Ct. of Sess.) 114.— SCOT. 
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Master and Servant’. 


Sect, 7 . — Conditions of compensation: Sub^sect, 1, 
m, (b) i, <fc it,, cfe (c) i, cfc ii.] 

of the injury : — Held : there being no notice given 
of either accident, there was no mistake made 
by the workman within Workmen’s Compensation 
Act, 1925 (c. 84), to excuse tlie want of any notice. 
The claim was therefoj*e barred. — ^Aldred v. 
Roscob (J.) & Sons (1920), 19 15. W. C. 0. 352, 
C. A. 


ii. Other lieasonablc Cause, 
tScc Hub-sect. 1, 13. (r), jiost. 


(r) Other Reasonable Cause, 
i. In General, 

See Workiuen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2926. Reasonable cause unconnected with pre- 
judice to employer — Through want of notice.] — 

hlJvE V, Hart-Dyke, No. 2304, ante, 

2927. What amounts to reasonable cause — Con- 
duct of parties — Payment & acceptance of weekly 
payment.] — An employer may waive his right 
to notice in writing of the accident by tlie work- 
man under Workmen’s Compensation Act, 190(i 
(c. 58), 8. 2 (1), & such right is in fact wfiived, 
wlierc, after verbal notice, the employer pays & 
the workman accepts a we(*kly payment during 
incapacity. — Davies Point of Ayr Colltkrjes, 
J.TD. (1909), 2 15. W. V, C, 157, C. A. 

2928. Ignorance of law.l^ Ko es v, Pas- 

c'AiiL & Hons, No. 2921, ante, 

2929. Unwillingness to apply for compensa- 

tion — Fear of unemployment.] —An elderly cripple 
met with an accident. He gave no notice to his 
employers, not/ knowing that- he had permanently 
ov(;rstrain(id his diseascxl heart, fc fearing that, 
if lie obtained compensation, the insurance co. 
would prevent Ids being taken back tt) work on 
recovery, &; intending not to claim (uniipimsation 
if he recov«*n*d <jui(;kly. Pour months after the 
jiccident, lie leaint- foi- the first time that- he was 
incapacitated for life, A lie thereiiiion gave notice 
A brought proceedings i/c/cZ ; the delay was 
due to reasonabhi cause within Workimm’s (’oiu- 
pensation Act, 1900 (c. 58), s. 2. — ilREAKWBiJi r, 
( ’lee JJill OUANITE (’()., Ltjl (191 1 ), 5 B. W. 0. V. 
133, (’. A. 

.imwUitiim: Reid. Wcli^lcr r. CuJicii (lULJ). lUS L. T. 1U7. 

2930. - - Expectation of recovery.] — 

On Apr. 3, a workman met with an accident, A 
though he continued at his work, the injury caused 
him severe j>ain daily. In June he had to give 
tip work, & notice of the a,(!cidont was first given 
in that month. Ho did not give? noticci earlier 
because he hoped he would got better A would not 
have to moke any claim :~-//c/rZ ; this w^as not 
reasonable cause for the delay in giving notice. — 
Webster v, Cohen Brothers (1913), 108 L. T. 
197 ; 29 T. L. R. 217 ; 57 Hoi. .To. 244 ; 0 B. W. 
C. 0. 92, C. A. 


Aim^aiions Apld. i\ Carter (101 i), 110 L. T. 491. 

Polld. Potter r. Woleli, (HU4J 3 K. H. 1020. Distd. 

Noptli EusUtii Marino Kiiglnecriiitf Co. 
CoDSd* r. Harrow Hoiiiatite 
Co. 9 5). 84 J.. J. K. H. 1327. Add. Clay v. 
.Shonvood Colliery CJo. (1922), 92 L. J. K. H. 169. Consd. 
loiiton V. .Ship Kelvin, iJ925J 2 K. H. 473 ; Atherton v. 


Ch^o^ tJoUicry^^; (1926),^ 135 L^^T. 


hardson (1915), 



post, 

Injury trivial.] — Sec Hub-scct, 1, E. (c) 

iii., 'post. 


ii. Injury Latent. 

Sec Workmen’s Compensation Act, 1925 (c. 84)i 
ss. 14, 15. 

2931. When a reasonable cause.] — When a 
w'orkman receives an injury arising out of & in 
the course of his employment, which is not ap- 
parent at the time it is received, in consequence 
of which notice of accident is not given for a con- 
siderable time, & no claim for compensation is 
made within six months of the time when the 
injury was actually sustijincd, want of sucli notice 
or claim may be due to a reasonable cause, althougli 
the onus is upon the workman or his representa- 
tives to show that the employer was not prejudiced 
by failure or delay in giving such notice : — Held : 
though the onus is on the workman to show that 
his employers were not prejudiced by want of 
proper notice or by his failure to make the claim 
within six months, yet, the fact that the injury 
was not apparrent at the time when it was received , 
was a reasonable cause for the absence of such 
notice uf claim. — Tibbs v. Watts, Blake, Bearne 
A Co., Ltd. (1909), 2 B. W. C. C. 104, 0. A. 
An^mtalion : -—'RM. Webster v. Cohoti (1913), 108 L. T. 

197. 

2932. .] — A saleswoman in a shop received 

a shock from a lire which burnt jiart of the shop. 
Thinking she was only suffering from temporary 
nervous derangement kIic gave her employers no 
notice of accident, A made no claim for comyiensa- 
tion. More tlian six months after the accident, 
it was discovered that she was suffering from a 
serious nervous disease. Some time after this, 
notice A claim were for the first time given A 
made, 'riie county ct. judge found that tlie delay 
was duo to reasonable cause within Workmen’s 
Compensation Act, 1909 (c. 58), A that the em- 
ployers were nut prejudiced by the delay, A 
awarded for the workman : — Held : there was 
evidenee to suyiport the award. — Hoare v, 
Arding a Hobbs (1911), 5 B. W. V . V . 3«, C. A. 
AnnotatUms : — Distd. Ifigrorlou v. Moore*, [1912] 2 K. B. 308 ; 

Wolwk^r V. Cohen (1913), 108 L. T. 197. Apld. White 

V. Ford Motor Co. (England) (1917), JO B. W. C. C. 334. 

Eefd. Breakwoll v. Clee Hill Granite Co. (1911), 5 B. W. 

C. C5. 1 33 ; EllJw v. Falrlleld Shipbulldlnpr & Engineering 

Co. (1912), 6 B. W. C. C. 308 ; DalgioHli v. Gartslde (1914), 

7 B. W. C. C. 535 ; BurviJl v. Vickers (1915), 114 L. T. 

20 ; Fenton r. Shij) Kelvin, [1925] 2 K. B. 473. 

2933. .] — A workman was injured, but the 

injury was not apparent at first, A he continued 
his work for about nine months, when lie became 
incapacitated, A had to undergo an operation. 
He did not give notice till the day before the opera- 
tion, A did not claim compensation or bring 
proceedings for some time after that. The county 
ct. judge found that his condition w^as due to the 
accident, that the employers had not been pre- 
judiced, A that there was reasonable cause for the 
delay. The employers relied upon Public Autho- 
rities’ Protection Act, 1893 (c. 91), alleging that 


PART XIV. sect. 7, SUB-SECT. 1. — 
E. (c) i. 

2928 i. Jill at avuiunts to rcastmahlc 
camc--luiu>rance of Za«\ J—Iguoraiico 
the law is not a “ reasonable excuse. ’* 
— Giovinazzo V. Canadian Pacific 
hY. Co. (1909), 13 O. W. n. 24, 1200 ; 
19 0. L.li. 325.— CAN. 

2928 ii. .] — Iguorauco by a 


foreigner of his legal rights is neither 
a mistake nor reasonable cause, wdthin 
the Act, to serve as an excuse for appct.*8 
failure to give the notice in time. — • 
Re Bkuno & International Coal & 
90KR CO. (1913), 24 W. I,. R. 729 ; 
i W. W. B. 888 ; 12 D. L. K. 715 ; 0 
Alta. L. II. 269.— CAN. 

d. VawiUingness to apply 


for compeiMation .] — ^Liyinostonb v. 
SUMMBRLBB IRON CO., LTD., [1022] 
S. C. 272.-H5COT. 


PART XIV. SECT. 7, SUB-SECT. 1.— 
E. (0) ii. 


_ 2931 i. lichen a reasonable cause .] — 
Hankins v. Fife Coal Co., [10161 8 . C. 
476 : [1015] 1 S. L. T. 213.-43GOT. 
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procoediugs stiuuld have been commenced within 
six months of tho accident: — Held: (1) there 
evidence upon which tho county ct. judge 
could find the delay was reasonable & the cm- 
ployews were not prejudiced ; (2) the Public 

Authorities’ Protection Act, 1803 (c. 61), does not 
apply to proceedings imder Workmen’s Compensa- 
tion Act, 1900 (c. 58). — Pky v, (Jhkltbnham 
CORPN. (1011), 81 L. J. K. B. 41 ; 105 L. T. 495 ; 
70 J. P. 89 ; 28 T. L. 11. 10 ; 50 Sol. Jo. 33 ; 10 
L. G. 11. 1 ; 5 B. W. C. C. 102, C. A. 

Amwiaiions : — As to (1) Apld. Webster v. C'-ohoii (1U1.3), 108 

L. T. 197. As to (2) Consd. Tuekwood v. Uotliorhain 

(Jorpu., [1921J 1 K. H. 52G. 

2034. .] — Break WELL v, (Jlee Hill 

Granite Co., Ltd., No. 2929, aule. 

2035. .] — Sanderson v. Parkinson & 

Sons, Im)., No. 2881, ante. 

2036. .] — Potter v. Welch (John) & Sons, 

l/PD., No. 1082, post. 

2037. .]- -Where a workman sustained an 

“ injury by accident arising out of He in the course 
of ” his employment within the meaning of 
Workmen’s Compensation Act, 1900 (c. 58), s. 1, 
which injury fell within the term “ latent,” it is a 
‘‘ iTasonablc cause ” for his not giving notice of 
the accident as soon as practicable after the 
happening thereof, «is i*cquired by sect. 2 of that 
Act, where lie was umiware that tho illness from 
wliich he was suffering was attributable to & duo 
to the accident. — Thompson v. North Eastern 
Marine ENGiNEEiiiNa Co. (1914), 110 L. T. Ill ; 
7 B. W. C. C. 19, C. A. 

2038. .J -Walters p. Wali. & Sons, Ltd., 

No. 2719, ante. 

2939. .] — On Eeb. 0, 1921, appet., who wfis 

one of the ci'ow of a steam trawler, was wrecked 
off the coast of Ictjland. He was exposed to the 
weather in a leaky boat & remained in his wet 
clothes for some days, being unable to obtain a 
change of clothing until Ecb. 10. For some time 
aflicr this appet. felt a certain amount of ” shaki- 
ness,” but no other ill effects fi*om the shipwreck, 
& he subsequently went on two other voyages to 
Iceland in another of resps.’ trawlera. On his 
return he felt ill, & found he was afflicted with 
bladder tiDubh?. He saw a doctor, but was not 
physically tested or examined by him. He subse- 
quently went for three other voyages, each lasting 
lor about tliree weeks, & suffered from the same 
symptoms. On Jurrn 12, 1924, he again saw liis 
doctor, who informed liim that lie was in a very 
serious condition & ought not to go to sea again. 
In Oct. he commenced arbitration proceedings, 
claiming compensation on the gimind that he was 
totaUy incapacitated by chronic gastritis & 
haematuria occasioned by the exposure to which 
he had been subjected to in the shipwreck. He 
aUeged that he had given verbal notice of the 
accident to the employers on Aug. 1 . The 
employers denied liability on tho grounds that 
the incapacity was not due to the shipwreck & 
that they had not received notice of the accident 
as soon as practicable after the happening thereof 
& were prejudiced in then defence by want of 
such notice. The county ct. judge found that the 
events in Iceland constituted an ” accident” ; 
that the disease from which appet. was suffering 
on June 12, & subsequently was tho consequential 
result of the accident ; that the claim for compen^- 
tion was made within six months ; that the notice 
was not given as soon as practicable ; & that the 
employers were in fact prejudiced by the delay 
in giving notice. He held, however, that appet. 
was not bound to give notice imtil he realised the 
connection of his illness with the accident & the 


possibility of a claim for compensation, & that 
looking at all the facts of the case, & particularly 
having regard to the extreme medicsd obscurity 
of the particular case, there was reasonable excuse 
for appet. ’s delay in giving notice Held : there 
was evidence before the coimty ct. judge on which 
ho could find that it was not until the end of J uly 
when appet. communicated with the employers 
that ho realised tho connection of cause & effect 
between the accident & the incapivcity from which 
ho was suffering, & there was reasonable cause for 
the delay in giving notice until that time. Qu. .J 
whether the words ” knowledge of the accident ” 
in Workmen’s Oompensation Act, 1923 (c. 42), 
s. 10 (2), mean knowledge of the actual occurrence 
of the accident or knowledge of the accident 
occasioning injury to a pai’ticulai* workman.; — 
Fenton v. Kelvin (Owners), [1925] 2 K. B. 
473; 95 L. .T. K. B. 310; 133 L. T. 001; 18 

B. W. O. C. 328, 0. A. 

Anriotaiiirtis : — Consd. Albieon r. Newroyd MIJl (1925), 9.i 
L. J. K. B. GG7. Distd. AUiortou v. Chorlcy Colliciiy C«). 
(1926), 135 L. T. G60. 

2940. Delay after appearance of serious 

symptoms.] —A workman who seeks to obtain tho 
benefit of the? proviso to Workmen’s Gonipensa- 
tion Act, 1900 (c. 58), s. 2 (1), in respect of failure 
to give notice of the accident as soon as practicable 
after the happening thereof, must prove alllrma- 
tively that the employer has not been prejudiced 
thereby, othcirwisc the circumstances may be sucli 
as to lead the ct. to conclude that the mere lapse 
of time must necessarily have prejudiced the 
employer in his defence. 

A workman who has sustained an injury of 
such a latent miture that lie docs not know for 
some time whether it will have any serious result 
may make a mistake of fact, within the meaning 
of “ mistake ” in tho xiroviso to sect. 2 (1), ot the 
Act, in not giving notice as soon as practicable after 
tho happening of tho accident, but so soon as lie 
realises that he is suffering from some ailment upon 
which he may have occasion to rel y as a conseq ucnce 
of the accident, he should give notice to his 
employer, & his failure so to do, even though it 
proceed from a desire to do the best for himself or 
his employer, will not amount to “ mistake or 
other reasonable cause ” witliin the proviso 
to the. sub-sect. 

Mistake does not mean mistake of law (Gdzens- 
Hardy, M.B.). — Eqerton v. Moore, [1912] 2 
K. B. 308 ; 100 L. T. 003 ; 5 B. W. C. C. 281, 

C. A.; iiom. Edgerton v, Moore, 81 L. J. 
K. B. 090. 

AmuAftiiofis : —CoJlsd. Ellis r. J^'uirWcId 8liipl>iiildiriir ifc 
Eritcinct’rlngr (Jo. (1912), G 13. W. C. C. 3V8. FoUd. (Jlapp y. 
(Jarter (1914), 110 L. T. 491.^ Apld. Fouton v. Wlilji 
Kelvin, II 925 J 2 K. B. 473. R«id. Euinan r. Dalzicl 
(1912), 6 B. W. (J. C. 900 ; Wt*bsU*r v. Oolion (1913), 108 
L. T. 197 ; Alblson v. Ncwivyd Mill (1925), 95 L. .1. 
K. B. 667. 

2941. .J — (1) In Mar. 1012, appet. 

wliile he was engaged in working for resp. fell from 
a loft in the stable, & injured his head. He was 
semi-conscious for a time. He was away from 
his work for two & a half days. He then returned 
& continued to work until Oct. 1912. But durmg 
all that time he was suffering from headache, which 
he attributed to the fall that ho had had. His 
mind went off its balance at that date &; he became 
in a condition not to give notice of tlie accident 
which had happened to him. It was not until 
Mar. 1913, that any written notice of the accident 
was given,* or claim for compensation was made, 
as required by Workmen’s Compensation Act, 
1900 (c. 58), 8. 2 : — Held : the circuiiLstances of 
the case were not such as to render applicable 
the piDviso to Workmen’s Compensation Act, 
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Sect, 7. — Conditions of comptmalion : Sub-sect, 1, 
E, (c) a, cfc ill. ; sub-seds, 2, 3 <£: 4. A.^ 

1000 (c. 58), s. 2, there being no mistake or other 
reasonable cause *' on which appct. could rely ; 
therefore, he was not entitled to compensation. 
(2) Order for costs of appeal made against 
approved society on theii* adimtting that they had 
instituted proceedings in the workman’s name in 
accordance with National Insurance Act, 1911 
(c. 66), s. 11 (2). — Clapp v. Carter (1014), 110 
L. T. 491 ; 68 Sol. Jo. 232 ; 7 B. W. 0. C. 28, 
G. A. 

Annotalions : — As to (1) Distd. Clay v. Slienvood Collicrj' 
Co. (1922), 02 L. J. K. B. 160. Befd. Potter v. Welch, 
[1914] 3 K. B. 1020 ; Thompson v. Nortli Eastcni Marine 
Enfirineorlnff Co. (1014), 7 B. W. C. C. 49 ; Zillwood v. 
Winch (1014), 7 B, W. C. C. 60 ; Fox o. Barrow Hematite 
Stool Co. (1915), 84 L. .7. K. B. 1327. As to (2) Refd. 
Kushton V. Hkcy (1914), 83 L. J. K. B. 1503. 


iii. Injury a 2 )parently Trivial. 

See Workmen’s Cbmponsaiion Act, 1925 (c. 84), 
ss. 14, 15. 

2942. When a reasonable cause.] — Potieic r . 
Welch (John) & Sons, La’i)., No. 4082, post. 

2943. .] — H AWARD V. Rows ELL & 

Matthews, No. 2094, ante. 

^44. .] — A bricklayer ruptuied liimself 

lifting an unusually heavy bucket of cement, 
lie felt pain but thought he had only ricked himself. 
In a few minutes he was able to go on with his 
work. On getting home ho foimd lump the 
size of a small marble in the place w.icre he had 
felt the pain. Ho did not know it was rupture. 
He went on working some three months without 
much inconvenience. The rupture then gave him 
pain. He saw a doctor who ordered him to wear a 
truss. He ^id he could not work with a truss, 

6 gave notice of accident, & claimed compensa** 
lion. The county ct. judge found that the man 
reasonably did not know that he was sulTering 
fi*om nipture or an injui'y that was likely to in- 
capacitate him in any way. He found upon this 
^at thei*e w^ a ivasonablo cause for the delay 
in giving notice; — Held: there was evidence to 
support the linding, — Zillwood v. Winch (1914), 

7 B. W. G. G. GO, G. A. 

2945. .] — White v. Poiio Motor Go. 

(England), Htd., No. 2855, anic. 

2946. .1— Howarth v. Clifton & Kersley 

Goal Go., Ltd., No. 2901 y ante. 

2947. .j — In July, 1918, a workman met 

with a slight injury to his eye, but continued to do 
his work. This injury set up inflammation, & 
he was seen from time to time by two me^c^ 
men, who took the view that the eye might got 
well again, & that an operation would not be 
necessary. Some ten months after the accident, 
the eye being no better, he was advised to go into 
hospital & liave it i*emovcd. The eye was removed, 
& immediately on his coming out of hospital he 
gave notice to his employers of the accident & 
made a claim for compensation. The county ct. 
jud^e found as a fact that the delay in giving 
notice liad not prejudiced the employers in their 
defence, & that in the ch*cumstanccs there was 
i^easo^ble cau^^ for not giving notice or Tna-king 
the claim earlier. Accordingly he awarded the 
cumpe^tion : there was evidence to 

sup^rt the findings, & no misdirection. — Dobson 

mill, ltd., 


2949 . Possibility of serious development.] — 

(1) If a workman who has been injured by 
** accident arising out of A; in the course of ’’this 
employment, within Workmen’s Compensation 
Act, 1906 (c. 58), s. 1, lias reason to believe that, 
although he is apparently well, the accident may 
bo attended with serious consequences, then he 
must give notice to his employer “ as soon as 
practicable after the happening thereof ” as 
required by Workmen’s Compensation Act, 190G 
(c. 58), s. 2 (1). But it is not necessary for such 
notice to be given by every workman who has 
suffered some slight injury such as a scratch on his 
finger. 

(2) Wheit), however, a workman sustained what 
was apparently only an abrasion on the palm of 
his hand, but, although his hand gradually got 
worse, ho continued working at his emplo^ent 
for some days after the liapiiening of the accident 
& he delayed in giving notice thereof to his 
employers until he was found to be suffering from 
septic poisoning : — Held : in the circiunstances 
of the case the county ct. judge had come to a 
perfectly right conclusion in deciding that the 
delay was not brought within the exception 
“ mistake or other reasonable cause,” & the 
employers were thereby ” prejudiced in their 
defence.” — Snelling v, Norton Hill Colliery 
Co. (1913), 109 L. T. 81 ; 6 B. W. C. 0. 606, C. A. 

Annkatums : — As to (1) Reid. Dalgicsh v. Qartside (1014), 

7 B. W. O. 0. 635 ; Potter a. Wefoh, [1914] 3 K. B. 1020 ; 

Eydmami t>. l*romier Aocumulator Co. (1915), 8 B. W. C. C. 

121 ; Fox V. Barrow Hematito Stool Co. (1915), 84 L. J. 

K. B. 1327. Aa to (2) Apld. Eydmann v. Prondor Accumu- 
lator Co. (1915), 8 B. W. C. O. 121. Con8d. WaH«all v, 

llussoll (1015), 84 L. J. K. B. 1606. 

2960. Delay after serious developments.] — 

On Thursday, Aug. 20, 1914, a miner, while working 
in his employment, was struck in the eye by a 
piece of coal. It caused a certain amount of 
pain & pricking. He stopped work, washed his 
eye, & did no more work that day, except that he 
assisted a follow employee to push tubs. He did 
not go to work on Eriday because of his injury. 
From Saturday the colliery was closed for a five 
(lays’ holiday. He first saw a doctor on Monday, 

A. ug. 24. Before seeing the doctor he had treated 
his eye with a lotion himself. The eye ultimately 
became septic, & he lost the sight of it. He gave 
no notice of the accident until Aug. 27. Upon a 
claim for compensation the original triviality of the 
injury was alleged as ” reasonable cause ” for 
want of notice ; it was not contended that the 
employers were not prejudiced ; — Held : there 
was no “ reasonable cause ” for the want of notice 
within Workmen’s Compensation Act, 1906 (c. 68), 
8. 2 (1) (a), &, the claim was therefore barred. — 
Fox V. Harrow Hematite Steel Co., Ltd. 
(1915), 84 L. J. K. B. 1327 ; 113 L. T. 528 ; 8 

B. W. C. C. 431, C. A. 

2961. .] — On Wednesday, Sept. 24, 

1013, a worlman slightly injured a linger while 
working in his employment. He got it bound up 
with a rag, but went on working for that ^ the 
two following days. On Saturday, Sept. 27, he 
went to work as usual in the morning, but at 
10 a.m. hod to cease working, because he could 
not hold his hammer. He first stiw a doctor on 
Monday morning, Sept. 29, who found tliat the 
finger was then in a septic condition, & had been 
so for some time before. He gave no notice till 
Monday morning: — li^ld: as from 10 a.m. on 
Saturday, Sept. 27, there was no reasonable cause 
for the want of notice, & the employers had been 
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prejudiced thereby, & the proceedings were 
therefore barred under Workmen’s Compensation 
Act, 1900 (c. 68), B. 2 (1) (a).— W assall v. Busseu. 
(Jambs) & Sons, I/td. (1915), 84 L. J. K. B. 1606 ; 
112 L. T. 902 ; 8 B. W. C. 0. 230, C. A. 


Sub-sect. 2. — Limitation op Time for Claim. 
See Sect. 8, sub-sects. 3 & 4, post. 


Sub-sect. 3. — Conditions as to Besidence. 
See Workmen’s Compensation Act, 1925 (c. 84), 
s. 16; Workmen’s Compensation Rules, 1926, 
rr. 66, 07. 

2952. Workman enlisting in army — Sent to 
India with regiment — Whether ceasing to reside 
within United Kingdom.] — Harrison (J. &. C.), 

Ltd. r. Bowlino, No. 2969, post. 


Sub-sect. 4. — ^Medical Examination. 

A, Examination in First Instance. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 17, 19, 20 ; Statutory Buies & Orders (1907), 
No. 505 ; Workmen’s Compensation Buies, 1926, 
r. 58. 

2953. Right of employer to examination — 
Although no notice given of accident — By work- 
man.] — (1) Where proceedings by a workman for 
(*>oinpenBation under Workmen’s Compensation 
Act, 1897 (c. 37), are pending the employer may, 
under Sched. I., clause 3, require the workman to 
submit himself for examination by a duly qualified 
medical practitioner, notwitlistanding that the 
workman lias not given notice of the accident in 
respect of which the compensation is claimed. 

(2) An arbitrator has no power to make it a 
condition of an order that a workman shall submit 
himself for examination by a duly qualified 
medical practitioner that the employer shall pay 
the expense of the attendance at such examination 
of a medical practitioner on the workman’s behalf. 
— Osborn v. Vickers, Sons & Maxim, |1900] 2 
Q. B. 91 ; 69 L. J. Q. B. 606 ; 82 L. T. 491 ; 16 
T. L. B. 333 ; 2 W. C. C. 130, C. A. 

Annotatiana : — Aa to (I) Rdfd. Morgan v. Dixon (1910), 4 

B. W. C. C. 363 ; M^or v. South £3rkby, Foat horstone & 

Hunswopth Collieries, [1913] 2 K. B. 14.5. 

2954. Whether limited to one examination.] 

— (1) Under Sched. I., clause (4), which provides 
for medical examinations between the accident 
& the award, the employer is not restricted to one 
examination only, immediately after notice. 

(2) The regulations of the Secretary of State 
dated June 28, 1907, as to times & intervals at 
which examinations may be required arc made 
applicable by Sched. I., clause (15), to both clauses 
(4) & (14) of Sched. I. 

(3) A workman was severely injured by an 
accident arising in the course of his employment. 
His employers admitted liability Sc paid him the 
weekly compensation to which he would have been 
entitled under Workmen’s Compensation Act, 
1906 (c. 58), but by arrangement with him, &; 
not under the Act. He was attended by the 
employers* doctors. At the end of three years 
upon their doctors’ advice tlie employers stopped 
payment of the compensation. The workman 
then commenced proceedings under the Act 


claiming compensation from the time when the 
payment was stopped. Thereupon the employers 
required the workman to submit himself to medical 
examination at their expense, but the workman 
refused: — Held: the proceedings must be sus- 
pended until the examination had taken place 
as provided by Sched. I., clause (4), of the Act. — 
Major v. South Kirkby, Peatherstone & 
Hunsworth Collieries, Ltd,, [1913] 2 K. B. 
145 ; 82 L. J. K. B. 452 ; 108 L. T. 634 ; 29 
T. L. B. 223 ; 67 Sol. Jo. 244 ; 6 B. W. C. O. 169, 
C. A. 

Annotaiiona: — Aa to (1) Ck>iisd. Smith v. Davis, [191.5] 

A. C. 528 ; l^dney v. Franco, Fonwiok. Smitli v. l.earii, 

11925J 1 K. B. 346. Aa to (3) Folld. Longhurst v. 

Clement (1913), 6 B. W. C. C. 218. 

2955 . .] — In July, 1911, an accident 

occurred, &, compensation was voluntarily paid 
until Sept. 16, 1911. The workman was medically 
examined on more than one occasion on behalf 
of the employers during this period. Compensa- 
tion was stopped in Sept. 1912, & the workman 
filed an application for arbitration, claiming con- 
tinuation of compensation. The employers re- 
quested that lie should again be medically 
examined, but he refused. The county ct. judge 
found that the refusal was unreasoiuible. Sc 
suspended the proceedings pending examlmition : 
— Held : the proceedings were properly suspended. 
— Lonqiiurst V. Clement (Owners) (1913), 6 
B. W. C. C. 218, C. A. 

2956. Further examination reason- 

able.]---Para. 4 of Sched. I. of Workmen’s Com- 
pensation Act, 1906 (c. 58), which i>rovides that 
where a workman has given notice of an accident 
ho shall, if so required by the employer, submit* 
himself for examination by a duly qualiOed 
medical practitioner, Sc if ho refuses to submit to 
such examination, lliat his riglit to take or 
prosecute any proceeding under the Act in relation 
to compensation shall be suspended until such 
examination has taken place, does not contemplate 
only one such examination, Sc after the workman 
has been examined once the county ct. judge has 
power to suspend the proceedings if he refuses to 
submit a furtlicr medical examination when such 
examination appears to be reasonable, l^ara. 14 
of the Sched. applies only to the ctise of a workman 
who is actually at the time receiving weekly 
payments under tlie Act. — Smith v, Davis (D.) 
Sons, Ltd., [1915] A. C. 528 ; 84 L. J. K. B. 1125 ; 
113 L. T. 250 ; 31 T. L. B. 3.56 ; 59 Sol. Jo. 397 ; 
8 B. W. C. C. 313, U. L. 

Annotaiiona ; — ^Mentd. Davies v. Glyneorrwg Collierj' Co., 

[1925] 2 K. B. 339 : Uuost. Keen & Neltlefolds v. WillJarns 

(1925), 18 B. W. C. 68 ; Pudney i». Franco, Fenwick, 

Smith V. Leacli, [1925J 1 K. B. 346. 

2957. Power of arbitrator to impose con- 

dition.] — O sborn v. ViCKERS, Sons Sc Maxim, No. 
2953, ante. 

2958. Presence of workman’s own medical 
attendant-^Workman not entitled as of right.] — 

A workman who liad given notice of an accident 
within Workmen’s Compensation Act, 1900 (c. 68), 
refused to submit himself for medical examination 
by a medical practitioner provided by his 
employers except upon the condition that his 
own medical attendant should be present through- 
out the examination. There were no specif 
circumstances which required the presence of the 
medical attendant: — Held: (1) in the absence 
of special circumstances the workman was not 
entitled as of right to have his medical attendant 
present at the examination ; (2) whether a request 
for the presence of the medical attendant was under 


PART XIV. SECT. 7, SUB-SECT. 4.— A. 
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Sect, 7 . — Conditions of compensation: Bvb-sed, 4, 
As Bo Sect, 8 ; Svh-sects, 1 cfc 2.] 

the circumstances reasonable is question of fact 
to be determined by the arbitrator under tlie Act. 

The question whether there is a refusal or not, 
under Workmen’s Compensation Act, 1006 (c. 58), 
to submit to an examination is a question of fact, 
& any reasonable requirement that may be put 
forward by the workman, such as, for instance, 
liaving his own medical man present, ought not 
& would not by any reasonable arbitrator be held 
to amount to a refusal to submit to examination 
(Lord Atkinson). — ^Morgan v, Dixon (Wiixiam), 
I/TD., ri912] A. 0. 74 ; 81 L. .T. P. C. 57 ; 105 L. T. 
078 ; 28 T. L. R. 04 ; 50 Sol. Jo. 88 ; 5 B. W. O. O. 
184, ir. L. 

Annalidicm :-^A8 to (‘J) Expld. SiiiiUi r. Davis, [lOl.'j] A. 0. 

.^*28. 

2959. Request for presence — Whether 

reasonable or question of fact.] — Morgan v, Dixon 
(William), Dtd., No. 2058, ante, 

2960. Times & Intervals of examinations — Regu- 
lations of Secretary of State.]— Major v. South 
Kdikby, Fjeatiierstonb & Hunsworth Col- 
lieries, Ltd., No. 2954, aide. 

2961. Refusal of workman to submit to examina- 
tion — Suspension of proceedings.]— Major v. 
South Kirkry, Peatherstone A Hunsworth 
C^OIJJERIES, I/TD., No. 2954, ante, 

2962. .] — Longhurst v, Clement 

(Owners), No. 2955, ante, 

2963. .]- Smith v, Davis (»).)& Sons, 

l/TD., No. 295G, ante. 

2964. Refusal a question of fact.] -Mor- 

gan V, Dixon (Whxiam), I.td., No. 2958, ante. 


li. While Workman in Receipt oj WevMy Payments. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 18, 19, 20 ; Statutory Rules & Orders (1907), 
No. 505 ; Workmen’s Compensation Rules, 1020, 
r. 58. 


2965. Refusing or obstructing examination — 
Refusal of further examination by medical referee— 
After previous examination by employer’s doctor.] — 

A workman in I'cccipt of weekly payments by way 
oC compensation under Workmen’s Compensation 
Act, 1897 (c. 37), who has at the request of the 
employer, under Sched. I., clause' 11, to tlie Act, 
submitted to examination by the employer’s 
doctor, cannot be required by the employer to 
submit to a further examination by a medical 
referee appointed under the Act, & he may, if the 
employer suspends the weekly payments, proceed 
to arbitration under the Act.— Neagle v. Nixon’s 
Navigation Co., Ltd , Edwards v. Guest, 
Keen &. NETTr^EPOLDS, Ltd., [1904] 1 K. B. 339 : 
73 I. J K. B. 165 ; 68 .T. P. 297 ; 52 W. R. 350 I 
JO J. L. R. 160; sub now. Neagle v. Nixon’s 
Navigation Co., Edwards v. Guest, Keen & 

NETTT.EPOLDS, HlATT V. GUEST, KEEN & NeTTLE- 
F01.DR, 90 ].. T. 49 ; 0 W. C. C. 140, C. A. 

2966. What amounts to refusal— Request 

for presence of own medical attendant.]— A 
medical man instructed by the employers asked 

1 “J receipt of weekly payments under 
VVorkmen s Compensation Act, 1900 (c. 58), to 
submit himself to examination. The man 
answered that he had no objection provided his 


own medical man was present ; — Held : he had 
not i*efused to submit himself to examination 
within the meaning of the Act. — D bvitt v. Bain- 
BRIDGE (Owners), [1909] 2 K. B. 802 ; 78 L. J. 
K. B. 1059 ; 101 h, T. 290 ; 2 B. W. C. 0. 383, 


a A. 

Armoifdion : — Consd. Morjcaii v. Dixon, [1912] A. C. 74. 


.] — Compare No. 2958, ante. 

2967. Demand for examination In 

office of workman’s solicitor — & In presence of 
solicitor.] — A workman in receipt of compensation 
under Workmen’s Compensation Act, 1906 (c. 58), 
was required by his employers to submit himself 
for examination by a certain duly qualified medical 
practitioner. The workman refused to do so 
unless the examination was at his solrs.’ office or 
in his solrs.’ presence. The employers repeated 
their request, but stilted tliat the workman’s 
medical adviser might attend at the examination. 
The workman again refused unless his conditions 
were complied with : — Held : on these facts, 
there was a refusal to submit to examination 
within Workmen’s Compensation A(‘t, 1900 (c. 58), 
Sched. I. (14). 

It cannot be too well known that a solr.’s office 
is not, in ordinary circumstances, a proper place 
at whicli to liold a medical examination oC a 
workman (Cozens-Hardy, M.R.). — Warby v. 
Plaistowe & Co. (1910), 4 B. W. C. C. 67, 0. A. 

2968. Demand for examination at 

surgery of workman’s doctor.] ^ — A workman 
refused to attend for medical examination at the 
residence of the employer’s medical man, but 
offered to submit himself to examination at the 
surgery of his own doctor : — Held : on the facts, 
there was evidence to support the finding of the 
county ct. judge that the workman had not 
refused to submit liimself for examination within 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. (14).— Harding v. Royal Mail Steam 
Packet Co. (1910), 4 B. W. C. C. 59, C. A. 

A itmtlMm 'Retd. Warby r. IMnibt-owo (1910), 4 Jl. W. 

C. C. C7. 


2969. What amounts to obstruction — De- 

parture abroad — With territorial regiment.] — A 

workman, who had met with an accident in the 
course of liis employment was in i'cccipt of co 
ponsation for partial incapacity under an award, 
enlistt'd in a Temtorial rt^giment. Tin* employers 
subseqiKmtly applied for a review & termination 
of the compensation, but, on their writing to the 
workman’s soJrs. requiring liim to be medically 
examined, tliey werti told that he was in India 
with his I'egiment. Thereupon they applied to 
suspend tlie payments of compensation, on the 
grounds, first, that by going abroad the workman 
had obstrucL^d his being medically examined ; 
& secondly, that lie bad ceased to reside in the 
United Kingdom ; — Held : Wie workman had in 
no w^ay obstructed the medical examination so as 
to entitle the employers to a suspension of tlie 
compensation under Workmen’s Compensation 
Act, 1906 (c. 58), Sched. 1., clause 14, & he had Hot 
ceased to reside in the United Kingdom within the 
meaning of Sched. 1., clause 18, of the Act. — 
Harrison (J. & C.), Ltd. v. Dowling, [1916] 
3 K. B. 218 ; 84 L. J. K. B. 1412 ; 113 L. T. 622 ; 
31 T. L. R. 486 ; 69 Sol. Jo. 612 ; 8 B. W. 0. 0. 
544, 0. A. 


PART XIV. SECT. 7, SUB-SECT, i.— B. 

f.^ Refusing or dbalruc^ing exemU 
naUpn — H hot amounts to refusal 1 
— DAVroSON f). SUMMERLRE & MOSS- 
ED? ^ Strkl Co. (iflo.’i), fi p. 

J Sc. L. 1{ 764 • 
1 1 B. L. T. 209.— ^COT, 


. . - JVhat amounts to olstru 

lion — Departure obrood.]— F innie 

h. — Baird i 
(190.*)), 7 F. (Ct. of SoH8.) 461.- 

aOClT. 


k. Refusal to comply mUh medical 
directions.] — In a case stated under 
Workmen's Compensation Act. 1897 : 
— Held : an employer was not bound 
to continue weekly payments to an 
injured workman when the continu- 
ance of Ills incapacity was due to his 
neglect to comply with certain simple 
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2970. Time Sc interval of examinations — Regula- 
tions of Secretary of State.] — Major v. 8outii 
KIRKBY, PbATHERSTONB & IIUNSWOKTI£ COL- 
LIERIES, Ijtd., No. 2954, ante. 


Sect. 8.— THE CLAIM FOR COMPENSATION. 

SxTB-sECT. 1 . — In General. 

See Workmen’s Componsaiion Act, 1 926 (c. 84)> 
SB. 14, 15. 

2971. Meaning of “ claim for compensation ** — 
Notice of claim for compensation—Not initiation of 
arbitration proceedings.] — (1) By Workmen’s 
Compensation Act, 1897 (c. 37), s. 2 (1), proceedings 
for the ^covery under that Act of compensation 
for an injury sliall not be maintainable unless notice 
of the accident has been given as soon as prac- 
ticable, &; unless “the claim for compensation with 
respect to such accident has been mode within 
six months from th(i occurrence of the accident 
causing the injury. . . .” 

A workman who had been injured in the course 
of his employment S(*nt to his employers within 
six months a notice of the accident, & also a notice 
stating that ho claimed a certain amount as com- 
pensation for the injury Wiccived by him. More 
than six months after the accident lie filed a 
request for arbn. in the county ct. :—HM : the 
proceedings were in time. 

(2) An employer can be an appet. for arbn. 

(3) “ The claim for compensation ” means, not 
the initiation of proceedings before the tribunal 
by which the compensation is to be assessed, but 
a notice of a claim for compensation sent to the 
workman’s employer. 

The requirement of Workmtm’s Compensation 
Act, 1897 (c. 37), s. 2 (1), that the claim for com- 
peimtion is to be made within six months of the 
fulfilled^ by a wi’itten notice served 
wit/hin the time limited by the injured workman 
on trie employer, referring by date to the accident 
stating the amount of compensation demanded. 

(4) Construction of the Acts {see No. 2030, ante), 
-Powell v. Main Colliery (Jo., [1900] A. C. 

5 83 lu T. 85 ; 05 J. P. 100 • 
19 W. K. 49 ; 10 T. h. It. JOO ; 2 W. (J. (J. 29, H. L. 

to (1) ReM. Lwllo V. Robson (1920). 13 

AuMiority IJ920] A. C. 1. jia to (3) Refd. Wrlffht v. 

Shfonblp ’ Olivor V. NaiitlluB Steam 

K Ijiijping Co., flOOJJ 2 K. B. 039 ; House v. Dixon. 11904] 
r 1 V. Uoold, [1910] A. C. 409 ; Htevens 

AuthornS' VioSi i J of London 

AuthorHy [1920] A. C. 1 ; Leslie v. Robson (1920). 13 

* nS® ’i 11^21] 1 K. B. (i56 ; 

BomioH « ^1^20). 135 L. T. 6G0 ; 

ncimett t». Wbileheod , [ 1 920 J 2 K. B. 380. yia to (4 ) Consd. 

• ParJington i. Hoscoe, 

1 219. Refd. Thompson v. North Kostcin 

G N 1 K. B. 428 ; Sutton t 

fioni ?&• fi- Carolan v.^Harrlngt<>r 


nun 1 9 i Carolan v. Harrlngt<>n, 

Taylor V. Cripps (1914), 7 B, W. C, C. 
Kbiff <-'«llierles, [1921] 3 K. B. 169 ; 

Ck)llierles Co. (1923), 17 B. W. C. C. 324. 
2972. Whether claim must specify any sum.] — 
^ CoLUpY Co., No. 2971, ante. 

1 • claim for compensation “ as 

per cla^ m the Employers* Liability Act ” is a 

n oni Webster & Son, I/td. 

(1 904), 6 W. C. C. 50, C. A. 

-Reid. Thompson r. Oo(»]d (1910), 103 J.. T. 


2974. .] — In making a claim for compensa- 

tion under Workmen’s Compensation Act, 1897 
(c. 37), it is not necessary to specify any sum. — 
Thompson v. Goold & Co., [1910] A. C. 409 ; 79 
L. J. K. B. 905 ; 103 L. T. 81 ; 20 T. L. 11. 526 ; 
64 Sol. Jo. 699 ; 3 B. W. C. C. 392, H. L. 
Annotaiuma .—Rad. Allen v. Hoey (1914), 8 B. W. C. C. 

424 ; Coulson v. South Moor Colliery Co. (1915), 112 L. T. 

901 ; l^phot V. Roberts (1918). 88 L. J. K. B. 975 ; 

Linprloy v. Firth. [1921] 1 K. B. 055. 

2975. Erroneous claim — Claim under wrong 
statute — Employers* Liability Acts.] — Linklater v. 
Webster & Son, Ltd., No. 2973, ante. 

2976. When claim ** made ” — Letter duly posted 
to employers— Presumption of delivery — Rebuttal.] 
— ^A claim for compensation under Workmen’s 
Compensation Act, 1906 (c. 68), is not “ made ” 
by a workman within sect. 2 of the Act until it 
has been communicated to the employers ; but 
wlien a letter making a claim has been properly 
addressed, stamped, & posted, a presumption 
arises that it has been delivered, which it is for 
the employers to rebut. 

On & prior to Sept. 18, 1915, a munition worker 
met with acendents arising out of & in the course 
of her employment whereby one of her eyes was 
injured, & after working on for about a fortnight 
became incapacitated until the following .Tuly. 
On Mar. 22, 1916, the employers received notice 
of claim for coTopensation under Workmen’s 
Compensation Act, 1906 (c. 58), but refused to 
accept it, as it was not made within six months of 
the accident as required by sect. 2 of the Act. 
The worker, however alleged tliat she liad posted 
a notice of claim to the woi*ks manager on Dec. 29, 
1915. The employers called evidence to show 
that all letters were i*eceiv<^d by their corre- 
spondence department & sorted & remitted to the 
various departments, & proved that no such letter 
had been received by the claims department. 
No one was called from tlio correspondence depart- 
ment. The c‘ounty ct. judge held that a notice of 
claim had been duly posted to the employers on 
Dec. 29, 1915, & made an award in favour of the 
worker without making it clear by the judgment 
whether he was of opinion that the letter had been 
received & lost in i-he correspondence department 
or lost in the post. He also took the view that 
in any cfist^ the failure to give notice within six 
months was occasioned by I'easonable cause : — 
Held : (1 ) there was no ground on which the failure 
to give notice of claim within six months could be 
held to be occtisioned by 1 ‘casonable caust; ; but 
(2) tlio county ct. judge must be taken to have 
decided that tlie letter had I’eaclied tiio employers’ 
correspondtiruie ollice <fc bcien lost tiiere. — Watts 
V. Vickers, I/td. (1918), 86 L. .1. K. B. 177 ; 116 
L. T. 172 i 33 T. J.. R. 137 ; 10 B. W. C. C. 126, 
C. A. 


Sub-sect. 2. — Form. 

Sec Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2977. General rule— Form making clear to em- 
ployer that compensation claimed.] — (1) Appet., 
having been Injured by accident while in deft. ’a 
service, claimed compensation under Workmen’s 
Compensation Act, 1906 (c. 58). He did not 


U»02), 5 F. (Ct. Of Sess.) 268 : 

sebr' ^ 


sub-sect. 1. 

Z®72 i. Whetfter claim miiat aptcifu 


any aum .] — In order to satiHfy tlio re- 
quirements of Workrnou's CoinpoiiHa- 
tion Act, 1897, a “claim** for com- 
pensation must be a claim for a definite 
Sc specllled amount, Sc not merely an 
Intimation of a demand, for componsa* 
lion. — ^M avek r. Park (1905), 8 F, 
(Ot. of Hess.) 250.— SOOT. 


2972 ii. . j — A “ claim for compen- 

Rutiou ** \inder Workmen's CJompensa- 
tlon Act, 1897, must be a claim for a 
spocilfic sum, Sc not moroly an intima- 
tion of a demand for compensation. 
—Kilpatrick v. Wbmysb Coal Co., 
LtI3., [1907 j S. C. 320.— scot. 
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Sect. 8.—The rJaim for rompenamion : Sub-aefia. 2, 

suggest that he had himself given notice of any 
claim for compensation under the Act, but his 
wife gave evidence to the effect that she had written 
to resp. each week for her husband’s wages, & that 
resp. had paid five weeks immediately after the 
accident &; then stopped payment. During the 
sixth week she saw resp. at his house & asked liim, 
if he would not compensate appet., whether he 
would compensate her & the children. He 
replied she was nothing to him or he to her, but he 
was sorry for them : — Held : there had been no 
notice of a claim for compensation tmder the Act, 
& appet. was therefore not entitled to an award 
of compensation. 

(2) A claim need not be in formal words, but 
it must be made in some way which makes it 
clear to resp.’s mind that a claim for compensation 
under the Act is being made (Cozens-Haudy, 
M.R.}. — Johnson v. Wootton (1011), 27 T. L. R. 
487 ; 4 B. W. C. 0. 268, C. A. 

Annotation to (2) BeM. King ». Port of London 

Authority. [1020] A. C. 1. 

2978. .] — A workman was injured on 

Sept. 14, 1920. A letter was written to the 
employers on Sept. 16 intimating that compensa- 
tion would be claimed. This was followed by an 
interview between the employers* insurance co. 
& appet.’s solr. which showed that the insurance 
CO. were clearly under the impression that a claim 
under Workmen’s Compensation Act, lb 06 (c. 68), 
was being put forward. Appet. did not make an 
application for proceedings until July, 1921, & the 
employers raised the issue that no claim under 
Workmen’s Compensation Act, 1906 (c. 58), was 
made within six months of the occurrence of the 
accident. The county ct. judge made an award 
in favour of the employers on this point, but also 
made an alternative award in the event of his 
being mistaken i — Held : on the evidence, appet. 
hod discharged the onus of showing that it was 
brought to the mind of the employers that a 
claim was being made, & there was no evidence to 
support the award. — Craio v. Crypto Electrical 
Co., I/TD. (1922), 16 B. W. C. C. 71, C. A. 

2979. Need not be In writing.]— I^owb v, Myers 
(M.) & Sons, No. 3012, poet. 

2980. Formal words unnecessary.] — Johnson 
V. Wootton, No. 2977, ante. 

2981. Verbal claim— Interview with employer— 
By wife of workman.]— Johnson v. Wootton, No. 
2977, on/r. 


. ; — .]— A workgirl had her finger 

injured by accident in the coiu*se of her employ- 
ment on Mar. 29, 1920. She became partially 
incapacitated in consequence. On Aug. 6, 1920, 
the secretary of a friendly society in which the girl 
was insured wrote to the employers, notifying 
them that the society, pursuant to National 
Insurance Act, 1911 (c. 66), s. 11 (3), “ is making 
advances to Miss Nancy Jacobs ... an insured 
person, pending the settlement of her claim against 
you for compensation or damages. . . Appet., 
m her evidence, spoke of an interview which she 
hod had with her employer after the accident. 
According to the notes of the county ct. judge that 
interview was as follows : “ I went &; saw resp. 
& showed him a cei'tificate I got from the doctor. 
He refused to look at it, said, ‘ I cannot help it in 
because you are not in the Compensation 
Act.* The county ct. judge made an Ward in 
favour of the ernployer, saying that ho could 
not hold that the visit to resp., spoken to by appet 
was the making of the claim, & that the letterfiroriJ 


the secretary of the friendly society only appeared 
to assume that a claim either had been made, or 
probably would be made, & he could find no facts 
from which to infer that the failure to make a 
claim within six months was due to mistake or to 
any reasonable cause : — Held : there must be a 
new trial, as the notes of the county ct. judge 
appeared to be incomplete. — J acobs v. Mandbl- 
BAUM (1921), 14 B. W. C. C. 206, C. A. 

2988. Claim by letter — Request lor wages.] — 
A woman engaged as cook at a hospital, living at 
her own home, injured her knee while at work, 
& was incapacitated. A fortnight later she wrote 
to the employers, asking what they would do for 
her as she had got to find & pay a substitute at 
her work, & her approved society upon which she 
was claiming, wanted to know what she was 
receiving from her employers. Some wages then 
I due to her were subsequently paid. No other 
claim was made until after the lapse of more than 
six months : —Held : the letter was a claim for 
wages due, & not a claim for compensation under 
Workmen’s Compensation Act, 1906 (c. 58), 
there being no other claim within six months of 
the accident proceedings to recover compensation 
could not be maintained. — ^Abbott v. Biggles- 
wade Joint Hospital Board (1915), 9 B. W. 0. C. 
107, C. A. 

Annotations .-—Reid. Hillman v. L. B. & S. C. Ry.. [1920] 

1^10 B. 284 ; King: r. Port of London Authority, [1020] 

2984. Letter without prejudice.”] — A 

workman was injured by accident on Feb. 7, 1918, 
when in the employment of resps. In Sept. 1921, 
he filed a request for arbitration, claiming com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 68). On the claim coming on for hearing, 
the county ct. judge said that no claim had been 
made witliin six months of the occurrence of the 
accident. Ho declined to accept, as evidence that 
a claim had been made, a letter marked “ without 
prejudice,” & made an award in favour of tlie 
employers without hearing further evidence. No 
other evidence of a claim having been made was 
tendered ; — Held : the learned county ct. judge 
was right in rejecting the letter marked “ without 
prejudice,” & as there was no evidence of any claim 
having been made within six months, the award 
was justified. — Bishop v. Civil Service Supply 
Assocn. (1922), 16 B. W. C. C. 128, C. A. 

2985. Claiming damages.]— The father of a 

workman, who on June 14, 1924, when twenty 
years old, was killed in an accident during his 
employment, wrote to the employers on June 28, 

1924, that he was submitting a claim for £1,500 
for the loss of his son, & on Juno 11, 1925, brought 
an action in the K. B, Div. for damages, but gave 
notice of discontinuance of that action on Aug. 28, 

1925. On Oct. 15, 1925, he filed a request for 
arbitration, claiming as a dependant of his son 
under Workmen’s Compensation Acts. The claim 
for damages was relied upon as sufficient claim 
under Workmen’s Compensation Acts. The 
county ct. judge foimd that no claim for com- 
pensation had been made within six months from 
the time of the death of the son, & consequently 
the claim was barred by Workmen’s Compensation 
Act, 1906 (c. 68), B. 2 (1). It was not suggested 
that there wfw any reasonable cause for delay in 
making a claim under Workmen’s Compensation 
Acts : — Held : the claim for damages contained 
in the letter of June 28, 1924, was not a claim under 
Workmen’s Compensation Acts, & such claim being 
out of time was therefore barred. — Stafford v. 
Pettit (D.), Ltd. (1926), 19 B. W. C. C. 186, 
C. A. 
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2986. Printed exception In statutory form— 
Release by seaman of claims on discharge — Excep- 
tion of claims under Compensation Acts.] — Uar- 
PER V. Harper, No. 3014, post, 

2987. Inquiry of employer by workman — As to 
likelihood of obtaining compensation.] — Prophet 
V. Roberts, No. 3020, post. 


Sub-sect. 3. — Time for Making. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2988. Within six months — Of accident.] — 

Powell v. Main Colliery Co., No. 2971, ante. 

2989. .] — workman in 1901 became 

a member of an accident society, a scheme certified 
under Workmen’s Compensation Act, 1897 (c. 37), 

6. 3, for five years from 1898, & shortly afterwards 
met with an accident causing permanent 
incapacity. In 1903 the scheme expired by 
effluxion of time, & a new scheme having the same 
funds was certified ; tlic workman did not become 
a member of this new scheme, but weekly pay- 
ments were continued. Under Workmen’s Com- 
pensation Act, 1906 (c. 58), the scheme was not 
re-certUied. Weekly payments, however, were 
still made to the workman out of the funds as 
long as they lasted, but in Nov. 1912, they became 
completely exhausted. The workman then I 
claimed compensation from the employers : — 
Held : as the workman had contracted out of the 
Act, the employers were under no liability to him 
under the Act. Semhle : delay in making a 
claim would have been sufficient to avoid liability. 
— Haworth v. Andrew Knowt.es & Sons, Ltd. 
Accident Society (1903), 19 T. L. R. 658 ; 5 
W. C. 0. 57, C. A. 

Annotation Alien v. G. E. Ry., [19141 2 K. B. 

243. 

2990. .] — Sanderson v. 1‘arkinson 

& Sons, Ltd., No. 2881, ante. 

2991. Of death — Claim by dependant — 

Claim by workman previously lodged.] — A claim by 
dci)endant of deceased workman, being an entirely 
sepai‘ate & independent claim from any claim made 
by the workman before liis death, must bo made 
within six months of the death, in accordance with 
Worlmien’s Compensation Act, 1006 (c. 58), s. 2, 
notwithstanding that a claim had previously been 
made by deceased. — Wilson v. Maple Mill, I/td. 
(1925), 95 L. J. K. B. 666; 134 L. T. 138; 18 
B. W. 0. C. 465, 0. A. 

2992. Unaffected by Public Authorities Protection 
Act, 1893 (c. 61).] — Fry v. Cheltenham: Corpn., 
No, 2933, ante. 

2993. Proof that claim within time — Onus on 
applicant.] — ^A professional football player was 
injured when playing, & claimed compensation 


under Workmen’s Compensation Act, 1006 (c. 68). 
The employers contended that no claim for com- 
pensation had been made within six months from 
the date of the injury. The judge made no finding 
on that point ; — Held : the onus is upon appet. 
to prove that a claim was made within six months, 
or it he does not prove this, he must then show that 
he comes within the proviso of s. 2 (1) (6) of the 
Act. — R oberts v. Crystal Palace Football 
Club, Ltd. (1909), 3 B. W. C. C. 61, C. A. 

2994. Industrial disease — Certificate dating 
further back than six months.] — Moore v. Naval 
Colliery Co., Ltd., No. 3033, post. 

.] — SeCt generally^ Sect. 22, post. 

2995. Whether limitation formality or techni- 
cality.] — Prophet v. Roberts, No. 3020, post. 

2996. .] — Atherton v. Chorley Coiajeby 

Co., Ltd., No. 3030, post. 

2997. No obligation to make ''as soon as 
practicable.”] — Hill v. Holliday (L. B.) & Co., 
No. 3037, post. 


Sub-sect. 4. — Failitre to Claim within Time 
— Reabonabie Cause. 

A. In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

2998. Question of law.] — Moore v. Naval Col- 
liery -Co., Ltd., No. 3033, post. 

2999. .] — On Jan. 31, 1917, a)>pct., while 

in the employ of resp. railway co., sustained a 
i*upture. He reported tlie accident to an official 
of the CO., who told him to get first aid, wliich he 
did, & wtis supplied with a truss. Ho continued 
to work for the co., though not doing his usual 
heavy work, for which he was incapacitated, & 
the CO. paid him his full wages until Apr. 5, 1919, 
when he was discharged. He then made a claim 
for compensation, & his application was refused 
by the county ct. judge on the ^und that the 
claim had not been made within six months from 
the occmTcnce of the accident, that the failure 
to make a claim wtis not occasioned by “ reason- 
able cause ” within Workmen’s (!Jompensation 
Act, 1906 (c. 58), s. 2 (1) (6). The workman 
appealed : — Held : the function of the arbitrator 
in such a case was to find the facts, tte then to 
direct himself, as matter of law, whether those 
facts constituted “ reasonable cause ” within the 
sect. It was open to the Ct. of Appeal if they 
thought that the arbitrator had come to a wrong 
conclusion of law to reverse his decision & send 
the case back to him. In the pwisent case the 
failure to make a claim within six months was, 
under the circumstances, occasioned by “ reason- 
able cause.” 

[The employer] ought not to be deprived of the 
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2988 1. Within six months — Of acci 
^h/.I—Smouk V. Walters (1912), 2( 
W. L. R. 57 ; 4 Alta. L. R. 179.— CAN 

2988 ii. .] — Bergs r. Mac 

kknzib, Mann Sc Co. (1916), 31 
W. L. R. 936 ; 24 D. L. R. 676 ; I 
Alta. L. R. 236.— CAN. 

2988 iii. .] — ^Allen v. Hoei 

(1914), 8 B. W. C. C.^4.— IR. 

2988 iv. .] — ^An appUcatioi 

to the sheriff as arbiter under the Ac 
to fix the compensation is itself ** i 
claim for compensation,** & if brouffh 
within six mouths of tho accident doe 
not require to be preceded by an: 
other form of claim. — E raser t 
G^at North of Scotland Rt. Co 
(1901), 3 F. (Ct. of Sees.) 908; 3J 
J.-— VOL. XXXIV . 


Sc. L. n. 653 ; 9 S. L. T. 96.— SCOT. 

2988 V. .] — O’Neill v. 

Motherwell, [1907] S. C. 107C. — 
SCOT. 

2988 vi. .1 — A workman 

who was Injured through an accident 
occurring at 11.30 a.m. Nov. 24, 1908, 
lodged a olaiui fur compensation with 
his employers under Workmen's Com- 
pensation Act, 1906, at 6.30 p.m. 
May 24, 1009. in an application for 
compensation : — Held : tho claim bad 
been made within six months from the 
accident as required by s. (2) (1) of 
the Act. — Peggie r. Wbmtbs Coal 
CO., Ltd., [1910] S. C. 93.— SCOT. 

2988 vii. .]— Devons v. 

Anderson (Alexander) & Sons, 
[1911] a 0. 181 ; 48 Bo. L. R. 187 ; 


[1910] 2 a L. T. 401 ; 4 B. W. C. C. 
354.— SCOT. 

1. Of death.] — Foley v. 

Hardib Sc Co., [1923] 2 I. R. 85 ; 16 
B. W. C. C. 350.— IR. 


m. .] — Kyle v. 

M'Ginty. [1911] a C. 689 ; 48 Sc. 
L. R. 474 ; [1911] 1 S. L. T. 272 ; 4 
B. W. C. C. 389.— SCOT. 


D. Within ant year — Of dco/A.] — 
Canadian Pacific Ry. Co. v. Robin- 
son (1801), 10 S. C. R. 292 ; rersd. 
[1892] A. C. 481.— CAN. 


PART XIV. SECT. 8, SUB-SECT. 4.— A. 

o. Different coMSt from cause 
pZawtodTf— B utt v. Eaton (John W.), 
Ltd. (1920), 21 a R. N. a W. 390.— 

AUS. 
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Sect. 8. — The claim for compensation : Sub-sect. 4, 
A., B.. C.cfeD.] 

protection (given by the Act] unless all the cir- 
cumstances warrant the conclusion that reasonable 
cause for not comi)lying with the stf'itutc has been 
proved to exist. I think that the hmgth of time 
which has elapsed since the expiry of the six months 
must always be a very material factor in deter- 
mining whether or not that state of things has 
been proved to exist (IfivB, J.). — ^Hillman v. 
London, Biiiohton & South Coast By. Co., 
11920] 1 K. B. 284; 89 L. J. K. B. 334; 122 
L. T. 214 ; 04 Sol. Jo. 82 ; 12 B. W. C. C. 323, 
(7. A. 

Jnnotatunis : — Distd. Lcsllo v. Rohflon (1920). 13 B. W. C. C. 

150. Apld. Liiigrlcy »». Mrtli, [1921] 1 K. 8. 655. 

3000. Further delay after reasonable cause estab- 
lished — Whether bar to proceedings.] — Prophet 
V, Koberts, No. 3020, post. 

3001. .] — Hillman v. London, 

Brighton & South Coast By. Co., No. 2999, ante. 

3002. .J— Linglky V. Pihth (Thomas) 

& Sons, No. 3035, aute. 

B. Mistake — Ignorance of Law. 

See Workmen’s Compensation Act, 1926 (c. 84), 
ss. 14, 16. 

3003. Ignorance of law no mistake — Ignorance 
of statutory right.] — A housemaid injurc'd her knee. 
She continued to I'cceive her full wage., for a year 
& seven months, being ill for a good part of the 
time. She was then discharged, & brought pro- 
ceedings. She had made no claim for compensa- 
tion & gave as her reason for not having done so 
that she did not know of the Act of Parliament : — 
Held : this was not a mistake or other reasonable 
cause for not making claim. — Judd v. Metro- 
politan Asylums Board (1912), 6 B. W. C. C. 
420, C. A, 

AnmylaiUm : — ^Folld. Leslie v. Robson (1920), 13 B. W. C. C. 

160. 

3004. .] — Appet. had her wrist in- 

jured, while in resp.’s employment, on Apr, 11, 
1910. She told her employer of the injury, & he 
gave her advice os to treatment. She continued 
to do light work with her right hand, & was paid 
full wages until Aug., when she was ii^ormed that 
she would have to leave She was paid up to 
Oct. 6, & left on the following day. On Nov. 2, 
she went to see a doctor, who told her to go & see 
her solr., which she did, & on Jan. 20, 1920, she 
filed a request for orbn. The county ct. judge in 
his judgment, said : ** The only inference to be 
drawn from the evidence of the doctor & the visit 
of appet. to her solr,, is tliat up to that time she 
w-as not aware she had any rights under Workmen’s 
Compensation Act, 1900 (c. 68), but if she was 
aware of them, no reasonable ground has been 
shown for not making the claim within the 
statutory six months.” Ho therefore made an 
award in favour of resp. : — Held : there was 
evidence to support the finding, & no misdirection. 
— Lesiae V. Bobson (1920), 13 B. W. C. 0. 160, 
C. A. 

3005. .] — A workman was injured by 

accident arising out of & in the course of his 
emplo^nnent on Oct. 13, 1922. He was taken to 
hospital, where he remained until Nov, 3, 1923, 


He made no claim for compensation until Nov. 6, 
1923. Medical evidence was given that while in 
hospital appet. was not in a fit state to transact 
business. The county ct. judge held that in these 
circumstances there was reasonable cause for his 
failure to make a claim within six months, & made 
an award accordingly. The workman ^ted at 
the hearing that he was ignorant of the provisions 
of Workmen’s Compensation Act, 1906 (c. 68) : — 
Held : there was evidence to support the finding, 
& no misdirection. Ignorance of the Act, though 
not in itself reasonable cause for failure to make a 
claim, does not necessarily mean there cannot at 
the same time be reasonable cause on other 
sufficient evidence. — ^Maund v. Barton (1924), 
17 B. W. C. C. 131, 0. A. 

Annotation : — Consd. Aldridge v. Warwickshire Coal Co. 

(1925), 133 L. T. 439. 

3006. Ignorance of statutory requirements.] 

— ^While in applt.’s employment, on May 13, 1923, 
the workman had an accident &, later on, feeling 
unwell he went to his panel doctor who diagnosed 
influenza & treated him for that complaint for two 
weeks | he then said he thought it was lumbago 
& for five weeks attended him, but then sent him 
to a surgeon who said he had twisted bis back 
& should have an operation. On Aug. 4, 1923, 
notice of the accident was given, & on Oct. 6 a 
bone was removed by operation. No claim for 
compensation was raised until Nov. 19, 1923, 
which was six days over the period of six months 
from the date of tlie accident witliin which time 
the claim had to be made under Workmen’s 
Compensation Act, 1906 (c. 68), s. 2 (1). The 
workman in his evidence said that he thought 
the delay in making liis claim was covered by the 
notice given of the accident. The county ct. 
judge found that owing to conflicting medical 
advice & the conclusion of the workman that all 
legal requirements had been satisfied there was 
justification for the delay in making the claim & 
made an award : — Held : the claim not having 
been made within the time laid down by Work- 
men's Compensation Act, 1906 (c. 58), s. 2(1), 
&> there being no reasonable cause shown for the 
delay within the meaning of sub-clause (6) of 
that sect., as ignorance of what was required by 
the Act was not reasonable cause & it had not been 
shown that the workman was at the material time 
unfit to transact business, the decision of the county 
ct, judge was wrong. — ^Aldridge v. Warwickshire 
Coal Co., Ltd. (1925), 133 L. T. 439 ; 18 B. W. 
0. C. 131, C. A. 

Annotation : — ^Befd. Atherton v, Chorloy Colliery Co. (1926), 
135 L. T. 660. 

3007. Other reasonable cause not excluded.] 

— Maund V. Barton, No. 3006, ante. 

C. Absence from United Kingdom. 

See Workmen’s Compensation Act, 1926 (c. 84), 
ss. 14, 15. ^ 

3008. Absence a question of fact — Ability of 
workman to return within time limit.] — A sailor 
employed on board a ship on the west coast of 
SouUi America met with an accident in Oct. 1910, 
as a result of which he sustained a severe wound 
on the head. The captain took him on shore & 
had the wound stitched up, but ho did not recover. 


PART XIV. SECT. 8, SUB-SECT. 4.— B. 

8003 1. Iffnoranne of law no mistake — 
Jonorance of statutory right .] — ^A work- 
man failed to make a claim within 
six months of the accident owing to 
his ignorance of the existence of the 
Act : — Held : this was not a mistake 


or other reasonable cause within Work- 
men’s Ck>m];>enBation Act, 1906, & ho 
was barred from xeooyering compensa- 
tion.— -Melvillb V. MoOabthy (1912), 
47 I. L. T. 57.— IR. 


14 


p. Whether mistake reasonable,} — 
Mistake ** referred to in Workmen’s 


Compensation Act, 1910, s. 12, Includes 
a mistake of law or of mixed law Sc 
fact, as well as a mistake of fact. Sc 
a mistake having been established no 
question of the reasonableness of that 
mistake arises. — ^Mubbat v. Baxteb 
(1914), 15 S. B. N. S. W. 171; 32 
N. 8. W. W. N. 9.— AUS. 
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& was eventually discharged. He went to various 
hospitals in America, but in vain, & was sent back 
to England in Sept. 1912, as a distressed seam^. 
In Nov., 1912, he made a claim for compensation 
under Workmen’s Compensation Act, 1906 (c. 68), 
& the county ct. judge found that his failure to 
make a claim witliin six months was “ due to ** 
his absence from the United Kingdom, ^though 
he might have returned to Ez^land as a distressed 
seaman in time to make a claim within six months 
from the date of the accident, as provided by 
Workmen’s Compensation Act, 1906 (c. 68), 
s. 2 (1) (h) : — Held : no distinction could be drawn 
between the words “ duo to ’* used by the judge 
& the language of the Act “ occasioned by ; 
whether the workman’s delay in claiming was 
occasioned by absence from the United Kingdom 
or not was a question of fact to be decided by the 
judge ; & appet. ought not to be precluded from 
obtaining compensjition because he had stuck 
to his work. — Digiit v, Crasteu Hall (Owners), 
[1913] 3 K. B. 700 ; 82 L. J. K. B. 1307 ; 109 
L. T. 200 j 29 T. L. R. 676 ; 6 B. W. C. 0. 674, 
C. A. 


B, Conduct of Employer. 


See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 16. 

3009. Admission of liability by employer — 
Amount of compensation left open.] — The pro- 
vision of Workmen’s Compensation Act, 1897 
(c. 37), B. 2 (1), which requires the claim for com- 
pensation to be made within six months of the 
occurrence of the accident causing the injury, is 
not necessarily an absolute bar tio proceedings for 
tlio assessment of compensation commenced after 
six months by an injured workman, & the county 
ct. judge or other arbitrator has jurisdiction to in- 
quire whether there are any circumstances in the 
case to debar the employer from raising that 
defence. An agreement arrived at between the 
parties shoitly after the accident that there is a 
statutory liability on the employer to pay com- 
pensation, the amount of compensation being left 
open for future settlement, is evidence upon which 
the judge or arbitrator may i)roperly find that the 
omi)loyor is estopped from setting up the defence 
that the request for arbitration was not filed 
within six months of the accident. — WmaiiT v. 
Bagnall (John) & Sons, Ltd., [1900] 2 Q. B. 
240 ; 69 L. J. Q. B. 551 ; 82 L. T. 346 ; 64 J. P. 
420 ; 48 W. B. 633 ; 16 T. L, 11. 327 ; 44 Sol. 
Jo. 376 ; 2 W. C. C. 36, C. A. 


Annoialiom : — ^Distd. Hcndallv. HiH's Dry Docks & Ensdneer- 
inj; CJo.. |lt)00J 2 Q. D. 245. Consd. Liickle r. Merry, 
3 K. B. 8». Refd. Oliver v . Nautilus Steam 
Sliipplrig Co., [1903J 2 K. B. 639. 

8010. Payment by employer — On account of 
compensation due — No admission of liability.] — 
A workman having been injured by an accident, 
his employers paid him weekly through an in- 
surance CO. one-half the amount of his wages, 
taking a receipt which expressed that the money 
was received “ on account of compensation which 
may be or become due to me under Workmen’s 
Compensation Act, 1897 (c. 37) ” ; the payments 
continued to be made for ten months after the 
accident, when they ceased. The workman then 
filed a request for arbn. in the county ct. ; — 
Held : there being no evidence of any admission 
on the part of the employers of their liability 
under Workmen’s Compensation Act, 1897 (c. 37), 
to pay compensation, they were not estopped from 
taking the objection that the request for arbn. 
was out of time. — Rendall v. Hill’s Dby Docks 
& Engineering Co., I/td., [1900] 2 Q. B. 246 ; 


64 .T. P. 451 ; 48 W. R. 630 ; 10 T. L. R. 308 ; 
2 W. 0. 0. 40 ; sub nom. Randall v. Hill’s Dry 
Dock & Engineering Co., 69 L. J. Q. B. 664 ; 


82 L. T. 621, C. A. 

Amiotationa .—^ouad. Oliver Nautilun Ste^ Shlppimr 
Oo., [1903] 2 K. B. 639 ; Luokie v. Merry, [1915] 3 K. B. 
83. 


3011. .] — Serhble: notice of injury, 

payment of compensation, & a request for arbn. 
do not amount to a claim. 

The evidence . . • seemed to be in favour 
of the view that there was an estoppel 
(Collins, M.R.).— -Lee v. Cobtonwood Col- 
lieries Co. (1901), 4 W. 0. 0. 32, C. A. 

8012. .] — (1) A claim for compensa- 

tion under Workmen’s Compensation Act, 1897 
(c. 37), need not bo in writing. 

(2) Resps. to an application for compensation 
under Workmen’s Compensation Act, 1897 (c. 37), 
by their answer stated as a fact which they desired 
to bring to the notice of the arbitrator that mthin 
a few weeks of the accident they had paid to 
appet. a certain sum which he had accepted in 
satisfaction of all claims, & they denied any 
further liability under the Act. The answer also 
raised the defence that no claim for compensation 
was made within six months of the accident. The 
county ct. judge dismissed the ai)plication on the 
ground that there was no evidence of a claim having 
been made within the statutory six months : — 
Held : the statement in the answer as to the pay- 
ment of compensation was an admission of fact 
on which appet. was entitled to rely & afforded 
some evidence of a claim having been made, & 
the application ought to bo remitted to the county 
ct. judge for a reliearing. — Lowe v. Myers (M.) Si 
Sons, [1906] 2 K. B. 205 ; 75 L. J. K. B. 051 ; 
95 L. T. 36 ; 22 T. L. R. 614 ; 8 W. C. C. 22, 


0. A. 

Annf)iatio 7 i :-^A8 to (1) & (2) Reid. Bonnett v. WWtohead, 

[1926] 2 K. B. 380. 

8013, Payment ex gratia— While workman 

Incapacitated.] — A workman earning at piece work 
from £4 to £5 injured his eye. lie went into an 
eye infirmary for about five weeks, & his emidoyers 
paid him £1 a week for about six months. No 
memoi’andum of agreement was recorded. He 
then resumed work as a time worker, at an average 
of 39^. a week, & compensation was stopped. 
Tills L'lsted for about five montlis, when he left 
to better his position. Four months later he 
again became totally incapacitated by reason of 
his eye, & claimed compensation. Employers 
denied liability on the ground that the claim was 
made out of time, & that they were prejudiced by 
having received no written notice as soon as 
practicable :—Held : the emi)ioyers were estopped 
from setting up these defences. — Turnbull v. 
Vickers, Ltd. (1914), 7 B. W. C. C. 396, 0. A. 

London Authority, 


Refd. Uillinari v. L. B. & S. C. Ry., [1920] 
’.] — (1) A seaman met with 


[1920] A. 0. 1. 

1 K. B. 284. 

3014. - . 

an accident ov board ship while at sea & was 
incapacitated thereby. On reaching port ho 
signed the usual form of release under M. S. Act, 
1894 (c. 60), from all claims for wages or other- 
wise in respect of the voyage, but by a note on 
the back of the form he excepted therefrom any 
claim under Workmen’s Compensation Act, 1906 
58 ) . — ijcld : this did not operate as a notice 
of claim under the Act. 

(2) The ship was worked on the “ thirds ” 
system, under which the master took two thirds 
of the gross profits, making certain payments & 
engaging the crew, while the owners took the re- 
maining third. The master knew of the accident 

r R 9 
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Master and Servant. 


Sect. 8. — The claim for compensation : Sub-sect. 4, 
D., E. & F.] 

& told the workman, who was hw brother, to 
apply to the managing owner, which ho did, & 
for a period of four years from the accident he 
received from him weekly payments which were 
made ex gratid & without any acknowledgment 
of liability. The owner having ceased to make 
payments, the workman commenced proceedings 
for compensation against the master : — Held : 
there was “ reasonable cause ** within Workmcn|s 
Compensation Act, 1906 (c. 68), s. 2 (1), for his 
failure to make a claim against the master within 
six months from the occurrence of the accident, 
& consequently the proceedings were maintain- 
able. — H arper v Harper, [1916] 2 K. B. 811 ; 
85 L. J. K. B. 1466 ; 116 L. T. 360 ; 0 B. W. C. C. 
485, 0. A. 

8016. Wages.] — T urnbull v. Vickers, 

I/TD., No. 3013, ante. 

3016. .] — On Oct. 31, 1913, appct., 

a horse keeper, severely injured the fingers of his 
left hand while in the employ of resp. Next day 
he told resp., who said, “You can potter about 
the factory untD you are better,” & continued to 
ay him lus full wages until June 13, 1914, when 
e was dismissed for misconduct not connected 
with the accident. At this time he was nearly 
doing his old work again. Appct. said that he 
told rcsp.’s foreman that his doctor had told liim 
to claim compensation, & that the Dreman re- 
lied that he should have his wages. Appct. 
ad been seventeen years in resp.’s employment. 
Appct. made no claim for compensation within 
the six months prescribed by Workmen’s Compen- 
sation Act, 1906 (c. 68), s. 2 (1), & resp. denied 
liability on this ground when proceedings were 
commenced on Dec. 21, 1914 : — Held : without 
deciding that in all cases payment of wages is 
“ reasonable cause ” for not making a claim 
within the prescribed period, the payment of 
wages, coupled with the other circumstances of 
this case, was reasonable cause ” for not making 
the claim witliin Workmen’s Compensation Act, 
1906 (c. 68), B. 2 (1), & the employer was there- 
fore liable to pay compensation. — ^L uckie v. 
Merry, [1915] 3 K. B. 83 ; 84 L. J. K. B. 1388 ; 
113 L. T. 607 ; 31 T. L. R. 406 ; 69 Sol. Jo. 644 ; 
8 B. W. C. C. 447, 0. A. 

Jit^iqiions : — Consd. ITorpor r. Harper, [1916] 2 K. B. 811. 
PoUd. HlllmaH v. L. 11. & 8. C. Ity., [1920] 1 K. B. 284. 
Apld. KJii«r V. Port of London AuUioilty, [1920] A. C. 1. 
Consd. Linffley v. Mrth, [1921] 1 K, B. Cr)5 ; Atliorton v. 
Chorloy Colliery Co. (1926), IS.'i L. T. 660. Re!d. Abel 
V. EsUer (1919), 89 L. J. K. B. 164. 

8017. .] — Hillman v. London, 

Brighton & South Coast By. Co., No. 2999, ante. 

8018. .] — King v. Port op London 

Authority, No. 3548, post. 

8010. Correspondence with regard to threatened 
claim.] — ^B urr v. Whiteley (W.), Ltd. (1902), 
as report.ed in Ruegg’s Employers* Liability & 
Workmen’s Compensation, 8th cd. 469, C. A. 
Anno<o/ion« Mentd. Green v. Britten & Gilson, [1904] 1 
K. B. 350 ; Moreton v. Reeve, [1907] 2 K. B. 401, 

3020. Legal advice of employer — Against right 
to compensation — Advice valid at time given.] — 

A domestic servant, who had been sent out into 


; the street on an errand in Jan. 1914, fell over an 
obstruction & bruised her elbow. She had tuber- 
cular disease in the joint, & the effect of the acci- 
dent was to aggravate it, but for some time she 
was able with assistance to do her work. In 
July, 1914, she was advised to go into the hospital 
for an operation, & did so, but before going she 
had an interview with her master, & asked him if 
he would get her compensation in case her arm 
got worse. He replied that he could not, as the 
accident happened in the street. An operation 
was performed, but the tubercular trouble con- 
tinued, & two years later, in June, 1016, the arm 
had to be amputated. In Apr. 1918, appct. was 
asked to give, & did give a retainer to the solr. 
of her approved society to make a claim in regard 
to her “ recent ” accident. The claim was made, 
& proceedings were commenced in Aug. 1918 ; 
— Held: (1) there waL no claim made within 
six months, the inquiry by appct. of her master 
was not a claim. The fact iliat the master might 
have prevented her from making a claim by 
giving her advice which was sound in law at the 
time, was not a reasonable cause for failure to 
make the claim within the statutory period ; 
(2) the period of limitation of six months is not a 
mere technicality but is intended as a substantial 
protection to the employer. 

It was contended that statutory requirement of 
a claim within six months was a mere formality 
or technicality. I cannot take that view at all 
. . . The words of the statute [Workmen’s Com- 
pensation Act, 1906 (c. 68)] create a limitation 
(Duke, L.J.). 

(3) Though there may be a reasonable cause 
for not making a claim within six months, yet 
the claim, in order to be successful, must be made 
within a reasonable time. — 1 *rophet v. Roberts 
(1918), 88 L. J. K. B. 075 ; 120 L. T. 239 ; 11 
B. W. C. C. 301, C. A. 

Annotations: — As to (1) Refd. Williams v. Guest. Keen & 

Nottlefolds (1925). 133 L. T. Ill; Atherton r. Chorley 

Colliery Co. (1926). 135 L. T. 660. As to (2) Apld. Lingley 

v.Eirtb. [1921] 1 K. B. 655. Consd. Aitken v. Hcmsley 

(1926), 19 B. W. C. C. 88. Reid. Hillman v. L. B. & 8. C. 

Ry.. [1920] 1 K. B. 284. 

E. Injury Latent. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14. 15. 

3021. Whether a reasonable cause.] — T ibbs v. 
Watts, Blake, Bearne & Co., IjTD., No. 2931, 
ante. 

3022. .] — Fry v. Cheltenham Corpn., 

No. 2933, ante. 

3023. .] — Hoare V. Arding & Hobbs, No. 

2932, ante. 

3024. .] — Sanderson v. Parkinson & 

Sons, Ltd., No. 2881, ante. 

3025. .] — A miner met with an accident 

while at work on Nov. 21, 1911, which caused a 
swelling in his groin. After resting for an hour he 
was able to resume work & the swelling went doiyn 
by the next day & he was able to go to wo’^k as 
usual. Four months later, again nine months 
after that, this swelling reappeared while he was 
at work, but subsided, & ho was able to go on 
working. Ultimately in Feb. 1914, the swelling 


PART XIV. SECT. 8, SUB-SECT. 4.— D. 

8015 i. PovTnmf ^employer— TF oum.] 
— Smith v. McIntosh (1006). 8 

0. W. R. 472 ; 13 O. L. R. 118.-45aN. 


8015 U. — — — — ■ .3 — More payment 
of warn, or part wagoB. by an employer 
to an Injured workman after the latter 
has been Injured is, by Itself, a neutral 
fact, & is not sulfioient to enable the 


ct. to draw the Inference that the work- 
man had ** reasonable cause ” within 
Workmen’s Gompensation Act, 1906 
( 0 . 58), for not making a claim within 
six months of the date of the accident. 
—Lynch v. Lansoownb (Mabquis) 
(1913). 48 I. L. T. 89.— IR. 

PART XIV. SECT. 8, SUB-SECT. 4.— E. 
80211. Whether areasonable cause .] — 


Millar v. Rbfuob Assurance Co., 
Ltd., [1912] S. C. 37.— SCOT. 

8021 11. .] — Ellis v. Fairfield 

Shipbuilding &; Knqineerino Co., 
Ltd., [1913] S. C. 217 ; 60 Sc. L. R. 
137 ; [1012] 2 S. L. T. 485 ; 6 B. W. 
C. C. 308.-H5COT. 

8021 iil. .] — Rankine v. Fife 

Coal Co., Ltd. (1915), 8 B. W. C. C. 
401.-6COT. 
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reappeared & lie was incapacitated by a small 
hernia. Upon an application by the workman 
for compensation under Workmen’s Compensa- 
tion Act, 1906 (c. 58), the employers admitted that 
the injury was due to accident arising out of & in 
the course of the man’s employment, & waived any 
question as to notice : — Held : the failure to make 
a claim for compensation within six months from 
the accident was occasioned by reasonable cause 
within Workmen’s Compensation Act, 1906 (c. 68), 
s. 2 (1) (6). — CouLsoN V, South Moor Colliery 
Co., Ltd. (1915), 84 L. J. K. B. 608 ; 112 L. T. 
901 ; 31 T. L. R. 207 ; 8 B. W. C. C. 253, C. A. 

F. Election of Workman to Remain in 
Employment. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 14, 15. 

3026. Whether a reasonable cause.] — Dobson 
V. Anolo-Saxon Petroleum Co., Ltd., No. 2947, 
ante. 

3027. .] — Lingley V. Firth (Thomas) & 

Sons, No. 3035, post. 

3028. .] — A workman hit a chisel with a 

hammer, while he was engaged at work on Apr. 12, 
1921. A piece of the chisel flew off & struck him 
in the eye. He told the foreman, but did not 
think the result would be very serious, although 
he was suffering pain at the time He went to a 
hospital, where he stiw a nurse, & returned to work 
the next day. He was on “ short time ” during 
the fljst fortnight after the accident, not because 
of his eye but for economic reasons. He returned 
on Apr. 20 to full work, & worked until July 2. 
lie then left work & attended hospital for some 
time, after wliich he resumed work on Nov. 8. 
His sight then failed & he was operated on for 
ca^act on Dec. 2. According to the medical 
evidence the cataract was due to the piece of steel 
wliich had entered the lens of liis eye. No claim 
was made until Dec. 10, more than six months 
after the accident. The county ct. judge foimd 
that the failui’e on the part of the workman to 
make a claim before was duo to reasonable cause. 
In making an award in favour of the workman the 
judge said : “ it is quite clear to mo that appet. 
had never realised the very serious condition of 
to eye until the operation was made in Dec. 
Immediately after that operation the notice of 
claim was given ; & therefore I find that there was 
a reasonable cause for the delay.” The em- 
ployers appealed ; — Held : it was impossible to 
say fi*om the evidence that appet. did not realise 
that he had suffered a serious accident & there was 
no evidence of any cause, reasonable or otherwise, 
for the workman not having made a claim within 
six months. The workman’s right to compensa- 
tion was therefore barred. — Gibbard v. Tyrer 
(Thomas) & Co., Ltd. (1922), 15 B. W. 0. 0. 236, 
C. A. 

3029. -,] — In Sept. 1920, a plumber, in the 

course of his employment, was struck over the 
left eye by a heavy spanner. He told the charge 
hand, & the latter sent him to hospital, where the 
eye was bandaged. This was accepted as suffi- 
cient notice of the accident. He resumed work 
With resps. on the following day. A week after- 
war^ he was, with others, dismissed, owing to 
slackness of trade. He drew unemployment pay 
until Dec. 1920. After that time until Feb. 
1022, he worked whenever he could get work. 


The eye was always more or less painful So he could 
only do special kinds of work because of it. In 
Feb. 1922, owing to the pain in his eye having 
become acute, an operation was performed. It 
was stated on behalf of the employers, that, after 
leaving their employment in Oct. 1920, they had 
heard nothing of him until Aug. 1922, when ho 
claimed compensation. The county ct. judge 
made an award in favour of resps., on the ground 
that appet. had not satisfied him that his f^ure 
to make a claim within six months was occasioned 
by some reasonable cause within Workmen’s 
Compensation Act, 1 900 (c. 68), s. 2 (1 ) (6). Appet. 
appealed : — Held : there was no misdirection. — 
Johnson v. Harland & Wolff, Ltd. (1923), 16 
B. W. 0. 0. 164, C. A. 

3030. .] — On Jan. 30, 1924, the workm^, 

whilst employed as a collier by applts., was in- 
jured by a fall of coal which cut his Imee. He went 
to the mf>.n in charge of the colliery ambulance, 
who dressed the wound then & for the next fort- 
night, when the cut healed. Six weeks after the 

' accident, as his knee was painful, he saw a doctor, 
who told him there was a loose cartilage & advised 
an operation, but, being unable to afford the 
expense, he continued lus work. The knee gave 
him continual pain & was so bad, the worknan 
said, that the slightest knock would cause him to 
fall. He worked until Jan. 8, 1926, when his 
knee became so painful tliat ho was obliged to 
give up work. On Feb. 15, 1926, he for the first 
time claimed compensation, & in his evidence 
at the hearing said that he never thought that 
the injury was serious. The county ct. judge 
held that sufficient notice had been given of the 
accident, & that there was reasonable cause 
within Workmen’s Compensation Act, 1906 
(c. 58), s. 2 (1) (6), for not making a claim for 
compensation within six months after the acci- 
dent, & awarded compensation : — Held : the 
making of a claim within six months was of sub- 
stantial importance & not a mere tccluiicality, 
& there was no evidence to justify the finding of 
the county ct. judge that there was reasonable 
cause for the delay in making the claim. — ^Ather- 
ton V. Chorlby Colliery Co., Ltd. (1926), 135 
L. T. 660; 19 B. W. 0. 0. 314, 0. A. 

3031. .] — The workman, after an accident 

on Mar. 13, 1924, was in hospital for five months 
& then rested for nearly two mont^, when he 
resumed work with his employer at his old wages. 
While in hospital & resting afterwards ho received 
horn his employer sums of money which,^ however, 
were not equal in amount to compensation imder 
Workmen’s Compensation Act, 1906 (c. 58). 
Though suffering from stiffness ho continued work 
for a year, when, the job being at an end, he had 
to leave in Sept. 1925. In Oct. 1925, ho gave 
notice of a claim for compensation from the date 
of the accident for partial incapacity, allegmg that 
he had been dismissed* He said he knew ho could 
have made a claim for compensation, but had pre- 
ferred to do the work offered to him. The county 
ct. judge found that he had not been dismissed, 
but that his employment come to an end, & held 
that his claim was out of time So that there was no 
reasonable cause for his delay in making the 
claim within Workmen’s Compensation Act, 1906 
(c. 58), s. 2 (1) (6);— He/d; there was evidence 
to support this finding So no misdirection. — 
Ajtkbn V. Hemsley (1926), 19 B. W. 0. 0. 88, 
0. A. 
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- , 5026 1. iFAeifcer a reasonable cause,} — ^Baibd & Co., Ltd. v, Dsmfstbb, [1909] S. C. 127 ; 46 So. L. R. 119 ; 16 8. L. T. 
470 ; 2 B. W. C. 0. 144.~flOOT. 
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Sect, S.—The claim for compensation : Sub-sect, 4, 
O, Sect, 9 ! Sub-seds. 1 , 2 <fc 3.1 

0» other Causes, 

See Workmen’s Oompensation Act, 1025 (c. 84), 
SB. 14, 16. 

Ignorance of statutory rights.] — See Nos. 3003- 
8005, ante, 

8032. Employer not prejudiced — Onus of proof 
on workman.] — Tibbs v . Watts, Blake, Beabnb 
&; Co., Ltd., No. 2031, anie. 

3033. Expectation of recovery.] — A collier Lad 
BuHercd from nystagmus for years. He had been 
advised by his doctor that if he gave up work 
underground he would get better. In the middle 
of 1910 his eyesight was getting worse, but, as a 
strike was threatening wliicli was likely to last 
long, & he hoped that tlie spell above ground 
would cure iiim, he refrained from claiming com- 
^nsation or getting a certificate of disablement. 
He did his full work untU the strike, which began 
on Sept. 3, 1010, & lasted till after the hearing 
of this case. His eyesight did not get better, k 
ultimately, on Mar. 7, 1911, he obtained a cer- 
tificate, which fixed the date of disablement as 
Sept. 3, 1010. lie then gave notice of accident & 
brought proceedings ; the employers objected 
that notice &, claim had not been given made 
in accordance with Workmen’s Compensation 
Act, 1906 (c. 58). The county ct. jud^ce held that 
the delay in claim was not due to 1 ‘easonable 
cause, & awarded for the employers : — Held : the 
delay was due to resisonable cause, & the case 
must be remitted for assessment of compensation. 

The only question for us is a question of law, 
whether the failure to make i-he claim within the 
period mentioned was occasioned by reasonable 
cause (Fabweix, li.J.).— Mooke v . Naval Col- 
UEiiY Co., Ltd., [19121 1 K. B. 28 ; 81 L. J. K. B. 
149 ; 105 L. T. 838 ; 56 Sol. Jo. 70 ; 5 B. W. C. C. 
87, C. A. 

Annotaiuma : — Consd. Ellis v. I'airfleld ShlpbulldlnK & 
EuKlneerlntf Co. (1912), G U. W. C. C. 308 ; SiuiUorson v. 

» h- W. C. C. C48 ; Luckio Morry 
(IJJiJ)* 84 L. J. K. B. 1388. Reid. Egertoa v. Mooto, 

• Birks V. yuftord Coal & Iron Oo., 
imjj 3 K. B. 680 ; Webster v. CX)hon (1913), 108 L. T. 

2 K. B. 811 ; ncrliert v. 
Longliurst r. Stewart 
(1913), Ltd. (1916), 9 B. W. C. C. 600. 

8034. Election to pursue other remedy.] —The 
admission of liability by an employer under 
Workmen’s Compiinsation Act, 1906 (c. 58), 
which the employee has lefuscd to accept, is not 
a “reasonable cause” for the employee’s not 
making a claim under the Act wit] fin six months 
of the accident. 

appet., a factory hand, met 
with an accident in her employment, the first 
fingera of both hands being injured in a press 
m^hine. On Sept. 2, 1918, she claimed compen- 
sation under Employers* Liability Act, 1880 
(c. 42), or at common law. On Sept. 6, the 
^ployers refused to admit liability except imder 
Workmen’s Compensation Act, 1906 (c. 58). On 
appet. stated that her claim was not 
under that Act. On Sept. 14 the employers 
offered to pay compensation under that Act, & 
^ admit liability under Employers’ 
common law. On 
Feb. 28, 1919, for the first time appet. claimed 
ompen^tion undent* Workmen’s Compensation 
Act, 1906 (c. 58), & on Mar. 17, 1919, took pro- 
ceedings under that Act. The employers plowed 
that the proceedings w'cri‘ not majntainable, as 


the claim had not been made within six months 
of the accident : — Held : that there was no 
“ reasonable cause ” for the delay within Work- 
men’s Compensation Act, 1906 (c. 58), s. 2 (1) (5), 
& the proceedings were therefore not maintain- 
able. — ^Abei. V. Estlbr Brothers (1919), 89 
L. J. K. B. 164 ; 121 L. T. 299 ; 12 B. W. C. C. 
184, C. A. 

Annotation : — ^Refd. Stafford v. Pettit (1926), 19 B. W. C. O. 

185. 

8035. Want of advice.] — Appet. was employed 
by resps. as a munition worker. In Aug. 1917, 
while at her work she was injured by a shell falling 
on her toe. She went to resps.’ ambulance room 
for treatment, & particulars of the accident were 
duly noted in resps.’ accident book. The toe then 
became septic, but she continued at work, although 
in pain, until Doc. 1918, when the firm closed 
down & she was discharged. For the last twelve 
months of her employment, owing to i^romoUon, 
she received higher wages than before the acci- 
dent, & tried to hide from the foreman the fact 
that she was in pain from the injured toe, because 
she was afraid she would lose her job. After her 
discharge she drew unemployment pay for about 
three months. The injured toe became gradually 
worse, & was twice operated on, & was subse- 
quently amputated on Fob. 24, 1920. She made 
a claim for compensation on Feb. 26, 1920. Resps. 
resisted tliis on the ground that the claim was not 
made within six months of the accident. Appet. 
gave two reasons for the delay in making the 
claim, that she did not consider the accident to 
be serious, & that her husband was away & she 
had no one to advise her. The county ct. judge 
held that there was “ reasonable cause ” for not 
having made the claim within six months, & that 
being so, further delay in making a claim was no 
bar to the proceedings ; — Held : (1) there was no 
evidence of any reasonable cause for the delay 
of more than six months in making a claim ; 
(2) once reasonable cause for six months’ delay 
is established then the question of whether further 
delay in making a claim is or is not reasomible 
does not arise. — Linuley v, 'Firth (Thomas) & 
Sons, [1921] 1 K. B. 655 ; 90 L. J. K. B. 290 ; 
124 L. T. 442 ; 37 T. L. R. 149 ; 65 Sol. Jo. 172 ; 
13 B. W. C. C. 367, C. A. 

Annotalions : — As to (1) FoUd. JohiiKon v. Hai'land & Wolff 

(1922), 16 B. W. C. C. 164; Aitkcii v. BouiHloy (1926). 

19 B. W. C. C. 88 ; Atberlou t). Cliorloy Oolliory Co. 

(1926), 135 L. T. 660. 

8036. Unfitness to transact business.] — Maund 
V, Barton, No. 3005, ante. 

3037. .] — ^A workman was injured by acci- 
dent & foiu* months after the accident the man 
had to go to hospital. Eight months from the 
accident he had his arm amputated & remained 
in hospital for a year, after which he made a claim. 
The county ct. judge found, after hearing medical 
evidence, that there was reasonable cause for the 
claim not having been made during the latter 
period of the six months in which a claim must 
be made, owing to the mental inertia of the work- 
man’s condition while in hospital : — Held : there 
being no obligation on the workman to make his 
claim as soon as practicable, the reasonable cause 
during the latter period of six months was suffi- 
cient to support the finding that the failure to 
make a claim within six months was occasioned 
by reasonable cause. — Hiix v. Holliday (L. B.) 
& Co. (1926), 95 L. J. K. B. 807 ; 19 B. W. C. C. 
177, C. A. 
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sras. Confliotliig medical advice — ^Knowledge ot 
workman.] — Aldridge v. Warwickshire Coal 
Co., Ltd., No. 3006, ante. 


Sect. O.—ARBITRATION TRIBUNALS. 

Sub-sect. 1. — Eepresentative Committee. 

See Workmen’s Compensation Act, 1925'- (c. 84), 
sched. 1., (1), (2), s. 28. 

3039. Jurisdiction to decide disputes under 
Workmen’s Compensation Act, 1906 (c. 68)— 
Subject to right of objection — Express agreement 
with workman not necessary.]— (l) Where there 
exists under para. 1, sched. II. of above Act, a 
committee representative of an employer & his 
workmen with power to settle matters under above 
Act, which means with the function as incident 
to its constitution of settling matters under above 
Act, tliat is tlie tribunal to which for the purpose 
of settling any matter which under above Act 
IS to be settled by arbn. the parties .are to resort, 
subject to the right of either party by notice in 
writing within the time prescribed by above Act 
to object ; it is not necessary that each individual 
workman should upon entering the employment 
have expressly or impliedly agreed to refer any 
dispute under above Act to such committee. 

(2) Semble : ^ the award of such committee upon 
any matter within its jurisdiction is binding on 
an infant. 

(3) Where the award of such committee relates 
to a matter required by above Act to bo settled 
by arbn. it is the duty of the registrar of the 
county ct. on being satisfied as to its genuineness 
to record it, & the judge has no jurisdiction to 
review it ; but where the award is outside the 
jurisdiction of the committee there is no obligation 
to record it. 

(4) There is no jurisdiction under above Act 
to award a lump sum to a workman who is inca- 
pacitated by an accident except under par. 17 
of sched. I., which is limited to the case where a 
weekly payment has been continued for not less 
than six months. 

Where, therefore, a workman, who was a minor, 
met with an accident whereby he lost two lingers, 
&, after his employers had paid him a weekly sum 
for five months & had taken him back to work, 
referred the question of compensation in respect 
of his permanent injury to a committee represen- 
tative of the employers & their workmen, & the 
committee awarded him a lump sum & paid the 
iJito the county ct. ; — Held : the county 

Judge was not bound to record a memorandum 
of the award & the money paid into ct. ought to 
be^paid out to the employers. 

The county ct. judge is not a ct. of appeal from 
the committee, lie has no jurisdiction of that 


kind at all. He is not entitled to treat an award 
of the committee as though it was simply an agree- 
ment between the workman & his employers 
which he mi gh t review under above Act (Cozens- 
IIardy, M.E.). — ^Mullholland v. Whitehaven 
Colliery Co., [1910] 2 K. B. 278 ; 79 L. J. K. B. 
987 ; 102 L. T. 603 ; 26 T. L. K. 462 ; 3 B. W. 


C. C. 317, C. A. 

Annotations : —Asto (l)Befd. 11. <». Templer, Kxp. llowartli, 

[1912] 1 K. H. :i51. As to (4) Consd. li. V. Tomplcr, JCx p. 

Howorth. [1912] 1 K. B. 351. Generally. Re!d. RuhscII 

V. Rudd. [1923] A. O. 309. 

3040. Award of committee — Whether binding on 
infant.] — Mullholland v. Whitehaven Col- 
liery Co., No. 3039, ante, 

3041. Whether county court Judge can 

review.] — Mullholland v, Whitehaven Col- 
liery Co., No. 3039, ante. 

3042. .] — A county ct. judge has no 

jurisdiction eitlicr under Workmen’s Compensa- 
tion llules, 1013-1917, r. 85, or any provision of 
Workmen’s Compensation Act, 1906 (c. 68), to 
set aside an award made by a committee appointed 
by the Secretary of State under Workmen’s Com- 
liensation Act, 1900 (c. 68), sched. II., clause 16. 
— Blakey V. Samuelson & Co., [1920] 3 K. B. 
508 ; 89 L. .T. K. B. 422 ; 123 L. T. 126 ; 13 
B. W. C. 0. 21, C. A. 

3043. Whether memorandum bound to be 

recorded — When outside jurisdiction of com- 
mittee.] — Mullholland v. Whitehaven Col- 
liery Co., No. 3039, anlr. 


Jurisdiction of committee under scheme.] — 

See h>ect. 21, sub-sect. 1, B., post. 


Sub-sect. 2. — Agreed Arbitrator. 

See Workmen’s Compensation Act, 1925 (c. 84), 
sched. I. (2). 


Sub-sect. 3. — County Court Judge. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 27 ; Schedule I., (2), (4). 

3044. Position of judge — Sits as arbitrator.] — 
A county ct. judge sitting to liear an application 
for compensation under Workmen’s Compensa- 
tion Act, 1897 (c. 37), is acting as an arbitrator 
only, & has no jurisdiction to grant a new trial. 
—Mountain v. Parr, [1899] 1 Q. B. 805; 68 
L. J. Q. B. 447 ; 80 L. T. 342 ; 47 W. R. 353 ; 
15 T. L. B. 202 ; 43 Sol. Jo. 331 ; 1 W. C. C. 
110, O. A. 

Annotations : — FoUd. Sutton v. O. N. Ry., [1909] 2 K. B. 
791. Apld. Taylor v. Cripps, 11914] 3 K. B. 9K9. Consd. 
Tumor V. Kin^rsbury Collutrios, [1921] 3 K. B. 1G9. Befd. 
Bailey r. Plant (1900), 2 W. C. C. 160. 

3045. .] — A county ct. judge sitting 

to hear an application for compensation under 


PART XIV. SECT. 9, SUB-SECT. 1. 

to decide diaputcB 
Jfnder the ^rf.]— M urphy v. City op 
(1918), 41 O. L. R. 156. 

Workmen's Com- 

« Canadian Northern Ry. 

Case (Man.), 

[1919] 3 W. W. R. 742.— CAN. 

Walpole v. Canadian 
Co., [1921] 1 W. W. R. 

friK. — Board is the only 
trlbui^l competent to decide whetlior 
law action can be 
ma in tained by a worlonan affalust bis 
employer in respect to personal injury 


sustained In the course of his employ- 
mont. — Dominion Canners, Ltd. v. 
Costanza, [1923] 1 D. L. R. 651; 
[1923] S. C. R. 46.— CAN. 

d. .1 — Under Workmen’s 

Compensation Act tho Workmen’s 
Compensation Board has ozclusivo 
Jurisdiction to decide wliothor or not 
in tho case in question the workman 
who has boon injurod is one coming 
within tho Act. — ^Normandin v. Kd- 
monton,Dunv;.oan& British Cowim- 
BiAN Ry. Co. & Central Canada H y. 
Cu. (Alta.), [19231 2 D. L. R. lOI.'i ; 
[1923] 2 W. W. K. 411.— CAN. 

e. .] — Workmen's Compen- 

sation Board v. Bathurst Lumber 
Co., [1924} 2 D. L. 11. 338; [1924] 

S. C. R. 216.— CAN. 


f. .] — Peter v. Yorkshire 

Estate Co., Lid., 11925] 2 D. L. R. 
1213 ; [1925] 2 W. W. R. 78.— CAN. 


g. Status of Roord.] — McColl v. 
Canadian Pauipio Ry. Co., [1920] 2 
W. W. R. 24 ; 61 D. L. K. 480.— CAN. 


h. Award of Board — Whd.her con- 
cluaive.} — ^A finding of the Board made 
upon application of on employer & 
without notice to tho administrator of 
a docoasod workman or to any one 
olso ropi-osenting his cstalo or family 
is not nonclusivo us to whether such 
workmen’s employment was within 
the scope ot Workmen’s Compensation 
Act, 1918. — ^McFayden V. Canadian 
Northern Ry. Co. (Alta.), [1921] 3 
W. W. R. 807 ; 62 I). L. R. 632.— 
CAN. 
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Bed. 9 . — ArbUraiion tribunals: Sub-seds, 3, 4 <& 

Workmen’s Compensation Act, 1906 (c. 58), is 
acting as an arbitrator only, & has no jurisdiction 
to nudce an order for discovery before hearing 
either by affidavit of documents or by interro- 
gatories. — Sutton v. Great Northern By. Co., 
[1909] 2 K. B. 791 ; 79 L. J. K. B. 81 ; 101 L. T. 
175 ; 2 B. W. C. C. 428, C. A. 

Annotations Apld. Taylor v. Crlpps, [1914] 3 K. B. 989. 
OoiUld. Tumor v. icinmbuiy Collieries, [1921] 3 K. B. 109. 
Retd. Kurscll v. Timbor Operators & Contractors, [1923] 
2 K. B. 202. 


3046. .] — Taylor v. Cripps, No. 3151, 

pout. 

3047. .] — Pi'ocoedings under Work- 

men’s Compensation Act, 1906 (c. 58), were 
started in a county ct. by a workman who alleged 
that he had been injured by an accident arising 
out of & in the course of his employment. The 
application was dismissed. Besps. thereupon 
asked for costs against his approved society on 
the ground that in truth & in fact the proceedings 
were not taken by the workman but by the society. 
The judge ordered the society to pay the costs. 
The society moved before a judge in chambers 
for a writ of prohibition, alleging on various 
grounds that the arbitrator had no jurisdiction to 
order them to i>ay the costs : — -Held : a county 
ct. judge when sitting & adjudicating under 
Workmen’s (compensation Act, 1900 (c. 58), is 
sitting merely as an arbitrator, & imisi luch as 
the Act i)rovides one remedy only for an error in 
an award of a judge sitting as an arbitrator under 
that Act, namely an appeal to the Ct. of Appeal, 
a writ of prohibition would not lie. — Turner v. 
Kingsbury Collieries, Ltd., 1 1921] 3 K. B. 109 ; 
90 L. J. K. B. 1132 ; 125 L. T. 025 ; 37 T. L. B. 
713; 14B, W. C. C. 249. 

3048. But not in individual capacity.] 

— Where a judge of the county ct. sits as arbitrator 
under the Workmen’s Compensation Act, 1900 
(c. 58), he sits in his oilicial capacity as the judge 
of the county ct. & not in his individual capacity, 
& a hearing by a deputy ct. judge is the same 
thing as a hearing by the judge himself. There- 
fore a matter which has been heard & adjudicated 
upon by a deputy county ct. judge may be dealt 
with by the county ct. judge if ordered to be re- 
heard by the Ct. of Appeal. 

Appet. had liled a request for arbn., claiming 
compensation in respect of the death of lier stm, 
ii lad of seventeen, in the employment of lesps. 
The matter came before the deputy judge at 
Lambeth county ct. The deputy judge made an 
award in favour of the employers. The Ct. of 
Appeal made an order directing that the award 
of the deputy judge be wholly set aside & that a 
new trial be hiid between the paiiies. ’J’he matter 
then came before the county ct. judge himself, & 
he took the view that tlie Ct. of Appeal had no 
power io order a new trial & that they could not 
order him to rehear an arbn. which had been heard 
by another arbitrator. He offered to hear a new 
arbn., if the parties consented, but as the reaps, 
refused consent, he declined jurisdiction on the 


ground that he had no power, as county ct. judge, 
to act HeZd : the Ct. of Appeal had power to 
send the matter down to the county ct. for a “ re- 
hearing ” & the order would be amended by sub- 
stituting that word for “ new trial ” & the original 
order would stand subject to that alteration, & 
the county ct. judge himself was comjjetent to 
rehear & adjudicate on the matter, notwithstand- 
ing the fact that the claim had been heard & an 
award made by the deputy judge, such award 
now being wholly set aside. — Hunter v. Simner, 
[1922] 2 K. B. 170 ; 91 L. J. K. B. 581 ; 127 
L. T. 342 ; 00 Sol. Jo. 487 ; 15 B. W. C. C. 91, 


C. A. 
3049. 


Court of limited jurisdiction.] — 


Standing v. Eastwood & Co., No. 2058, anic» 
Powers & duties of judge .] — See Sect. 20, sub- 


sect. 0, post. 


Sub-sect. 4. — Arbitrator Appointed by 
County Court Judge. 

See Workmen’s Compensation Act, 1925 (c. 84), 
Sched. I., (3) (8) ; Workmen’s Compensation 
Buies, 1926, 31-34. 

3050. Duty of arbitrator — To decide questions of 
fact.] — An arbitrator appointed by a county ct. 
judge decided tliat the structure was not a scaffold- 
ing & refused to make an award of compensation, 
but referred the matter to the county ct. judge, 
who reversed the decision of the arbitrator & 
awarded the compensation provisionally settled 
by the arbitrator : — Held : the question whether 
the stnictui‘e was a scaffolding or not was a ques- 
tion of fact for the arbitrator. — Ferguson v. 
Green, [1901] 1 K. B. 25 ; 70 L. J. Q. B. 21 ; S3 
L. T. 461 ; 64 J. P. 810 ; 49 W. B. 105 ; 17 T. L. B. 
41 ; 45 Sol. Jo. 58 ; 3 W. 0. 0. 113, C. A. 

Annotation : — Apprvd. Hoddiaotb r. Ni'wtoji, Cliaiubers, 

U901J A. 0. 49. 


Sub-sect. 5. — ^Medicai. Beferbe. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 12, 19. 

3051. Jurisdiction of medical referee — No power 
to consider.] — Turton v. East Barnsley Col- 
liery, Ltd., No. 3828, post. 

3052. Right of parties to copy of referee’s report 
— Liability of employer.] — (1) The parties, other 
than the injured man, should not be allowed to 
attend the examination by a medical referee 
appointed by an arbitrator under Workmen’s 
(Compensation Act, 1897 (c. 37), sched. II. (13). 

(2) The report of such a referee is intended for 
the use of the ai'bitrator only, but it is in the 
discretion of the arbitrator to allow the parties to 
see the report & to take a copy of it. — ^Bowden v, 
Barrow Brothers (1901), 3 W. 0. C. 216. 

3053. Whether certificate conclusive.] — Em- 
ployers applied to review payments imdcr a 
registered agreement, putting in a certificate of 
a medical referee, obtained in accordance with 
Workmen’s Compensation Act, 1906 (c. 58)^ 


PART XIV. SECT. 9, SUB-SECT. 6. 

8053 i. ] Vhetlicr cert ificaie con clvsivc. 1 
— whoro the couuty ct. jucUrc 
Worknioii’B Couiponsation Act, 
1906, Sohod. II. (15), submits to a 
medical roforco for report any matter 
whicli seems material to any question 
wising in tho arbitiatiou, the Judge 
18 not bound by the referee’s report, 
but should oxoroise an independent 
Judgment. — Quinn v. Flynn (1910), 


44 L L. T. 183; 3 B. W. C. C. 694. 

— IR. 

8063 ii. .1 — M’Avan V . Boasb 

Spinning Co.. Ltd. (1901), 3 F. (Ct. 

«e880 1048; 88 Sc. L. R. 772 ; 
9 S. L. T. 152.-H500T. 

/ . • J — ^Ferrier V . Gourlay 

(1902), 4 F. (Ct. of Sess.) 711.-HSCOT. 

iv. -- — .]— Bryce v. Connor 
(1904), 7 F. (Ct. of Sess.) 193.— SOOT. 


8063 V. .] — Johnstone e. Coch- 
ran & Co. (1904), 6 F. (Ct.^ of Sess.) 
854.— SCOT. 

8053 vi. .] — McNaughton & 

Sinclair V. Cunningham, Cunningham 
V, McNaughton & Sinclair, [1910] 
S. O. 980.— SOOT. 

8058 vll. .] — King v. United 

Collieries, Ltd., [1910] S. 0. 42.— 
SCOT. 

8053 viil. .] — Arnott v. Fife 
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Bclied. I. (15), as proof that the workman was fit 
to work. The man tendered medical evidence 
m contradiction, but the county ct. judge rejected 
it, on the ground that the certificate was conclu- 
sive : — Held : the evidence was rightly rejected, 
the certificate being conclusive. — Sapcotb & Sons 
V. Hancock (1911), 4 B. W. C. 0. 184, 0. A. 

3054. -.] — A dispute arose as to whether a 

workman with an injured eye was fit for work. 
Arbn. proceedings were commenced, & then the 
parties agreed in writing to submit the question 
to a medical referee, & abide by his decision. On 
receiving the report the workman was dissatisfied, 
& applied to the judge, who dismissed the case on 
the report of the medical referee, & refused to 
hear mcidical evidence tendemd by the workman : 
— Held: the application had been properly dis- 
missed. — Rensiiall V. Spencer (1917), 10 B. W. 
O. C. 104, C. A. 

3055. .] — The workman sufTcred an acci- 
dent on Mar. 14, 1924, & was paid compensiition 
until the employee obtained a medical certificate 
that ho had completely recovered. The workman 
then obtained a medical certificate to the effect 
that he was still incapacitated. Following the; 
provisions of Workmen’s Compensation Act, 1923 
(c. 42), s. 14 (c), the employers applied for the 
appointment of a medical referee, who on Sept. 21, 
1924, certified that the incapacity of the workman 
was not due to the accident. In arbn. proceed- 
ings instituted by the workman the employers 
objected to medical evidence being given, con- 
tradicting the findings in the medical referee’s 
certificate ; but the county ct. judge admitted & 
accepted such evidence & awarded compensation : 
— Held : the certificate of the medical referee was 
final & conclusive, evidence to contradict it ought 
not to have been admitted, & the award must be 
set aside. — Crewe v. John Rhodes, Ltd. (1925), 
133 L. T. 050 ; 18 B. W. C. C. 303, C. A. 

Awiotaiion : — ^Befd. Uhodos v, Dlgby Colliery Co. (1920), 

70 Sol. Jo. 790. 

3056. As to matter of cure.] — Earl Fttz- 

william’s Colueries V. Crossley, No. 2815, 
ante. 

3057. Ambiguous report — Duly of Judge to 
clear.] — On a disputed medical point the iiarties 
agr(‘ed to place the matter before an expert & 
abide by his report. At the hearing bcfoi’o the 
county ct. judge the report was I’ead, but aj^peared 
to be ambiguous. The county ct. judge r(?fused 
the employers’ request to communicate with the 
medical expert, so that the ambiguity might be 
removed, & adjourned the case sme die. The 
employers appealed. The Ct. of Appeal communi- 
cated with the medical expert with result that his 
answer completely cleared the ambiguity, & showed 
that the employers were entitled to an award, & 
judgment was accordingly entered : — Held : the 
county ct. judge should himself have taken steps 
to clear the ambiguity, & the employers were 
entitled to appeal. — Towlbr v. British Dye 
STCJPPS CORPN. (BliACKLEY), Ltd. (1921), 14 
B. W. 0. C. 34, C. A. 

3058. Reference under Workmen’s Compensation 
Act, 1925 (c. 84), s. 12— Jurisdiction of Judge to 
order — When s. 19 (2) not complied with by em- 
ployer — Though waiver of objection by consent.] — 


The workman had been employed by resps. as 
ladleman at their works & whilst so employed on 
Feb. 20, 1922, had sustained injury to his head by 
an accident arising out of & in the course of his 
employment, & under an agreement dated Feb. 27, 
1922, & recorded on Apr. 1, 1922, he was paid 
35s. per week as compensation as from Feb. 20, 
1922, to continue during his total or paHial in- 
capacity for work resulting from the accident or 
until the same should bo dimin ished, increased, 
or redeemed. Resps., adopting the course pre- 
scribed under Workmen’s Compensation Act, 
1923 (c. 42), s. 14 (c), on Oct. 21, 1924, had the work- 
man examined by their doctor who certified ho was 
fit to I'csume his old work & they gave notice dated 
Nov. 3, 1924, of that report & of their intention 
to end the weekly payment. This notice was not 
given within six days of the doctor’s report as 
required by Workmen’s Compensation Act, 1906 
(c. 58), s. 14, & sched. I., para. 15, but a medical 
certificate by the workman’s doctor disagreeing 
with tlie medical report already given was put 
in, it was alleged, in order to protect the rights 
of the workman who denied that resps. could pro- 
ceed as they stated they would under sect. 14 to 
refer the mattcir to a medical referee on the ground 
that that sect, only applied to payment of com- 
pensiition made otherwise than under an award 
or a recorded agreement. The application to 
refer the matter to a medical referee pursuant to 
Workmen’s Compensation Act, 1906 (c. ^ 58), 
sched. X.,para. 15, was then made to the registrar 
under Workmen’s Compensation Act, 1923 (o. 42), 
s. 11 (1), it being admitted by both parties that 
the formalities prescribed by Workmen’s Com- 
pensation Act, 1923 (c. 42), s. 14, should be waived 
& the registrar decided that having regard to the 
j words “ apart from this sect. ” in proviso (iii.) of 
I sect. 14 there were no grounds for differentiating 
[ between a recorded & unrecorded agreement foi* 
the purposes of that siict., & that decision on 
ajipeal was uphold by the county ct. judge, & an 
order for reference to a medical referee was ac- 
cordingly made ; — Held : as sect. 14 of itself gave 
no right to obtain a certificate or refer to a medical 
referee, the piachinery for that being already 
provided by Workmen’s Compensation Act, 1906 
(c. 58), sched. I., para. 15, as amended by Work- 
men’s (Compensation Act, 1923 (c. 42), s. 11 (1), 
& the waiver of the formahties required by that 
paragrax)h being merely for the pui’jiose of getting 
a decision of the question raised imder Workmen’s 
Compensation Act, 1923 (c. 42). s. 14, such waiver 
could give no jurisdiction to the ct. to decide a 
matter not in fact before it, & notice of the doctor’s 
report not having been given within the six days 
as required by Workmen’s Comi)ensation Act, 1906 
(c. 58), Sched. I., para. 15, the appeal mus^ be 



0. C. 405, C. A. 
Annutaiion : — Consd. 


Gillctt V. Fowler (Leeds) (1926), 


19 


B. W. a C. 267. 

3059. Duty of employer to apply.]— 

Workmen’s Compensation Act, 1923 (c. 42), s. 14, 
docs not merely provide machinery whereby an 
employer may end or diminish weekly payments 
in cases of incapacity, but has introduced a new 


Coal Co., Ltd., [1911] S. C. 1029.— 
boot. 

8053 ix. .] — M*QHEBV. SUMMER- 

^g^ON Co.. Ltd.. [1911] S. C. 870.— 

« -1 — Jackson v. Scots- 

BCOT Co., [19111 S. C. 664.— 

8058 Xi, .] — p, SUOTTB 


Iron Co.. Lm.. [1912] 8 . C. 1267 ; 49 Hr. 
L. R. 900 ; [1912] 8. L. T. 140 ; 0 

B. W. C. C. 287.— SCOT. 

3063 xii. .]— Cruden V. Wkmysh 

Coal Co., Ltd.. [1913] S. C. 534 ; 60 
8c. L. 11, 344 ; [1913] 1 8. L. T. 100.— 
SCOT. 

8058 xiii. — In a stated cose 

under Workmen’s Compensation Act the 


oplniun of a medical assessor ought not 
to bo included os a findiuip in fact. 
The arbitrator, however, is entitled to 
rely upon that opinion in arrivlnff at a 
conolusion as to the cause of disable- 
ment or death. — Connelly v. Cross 
& Sons, Ltd., [1917] S. C. 164.— S(X)T. 

8058 xiv. . 1 — Walker d.Cadzow 

Coal Co., Ltd., [1926] 8. C. 396.— 
SCOT. 
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Serf. ». — AtiUraUon tribunals: Sub-sect. 5. Sect, 
10 1 Svb-sect, 1.] 

liability upon the employer to the advantage of a 
workman. 

An employer who under sect. 14 (c) has served 
a workman with a ten days* notice of Ms intention 
to end the weekly payments together with a copy 
of the medical ceiiificate that the workman has 
wholly recovered, & has within the ten days 
received a counter report from the workman’s 
mc<hcal practitioner disputing the employer’s 
certificate, must proceed under the sect, to 
obtain the certificate of a medical referee, & in 
the meantime may Siifeguard himself by paying 
the weekly payments into ct. to abide the result 
of the ceHificate of the medical referee or the 
decision of the judge. If the employer fails to 
proceed under the sect, after receipt of the work- 
man’s counter report, but st(>ps payment & does 
nothing more, & the workman then goes to arbn., 
the workman, in spite of the fact that the judge 
finds that he had wholly recovered at the time of 
the service of the ten days’ notice, will be entitled 
to recover from the employer the weekly payments 
as from that date down to the date of the award. 

Workmen’s Compensation Act, 1923 (c. 42), 
6. 14, docs not say in terms who is to appoint the 
medical referee, but in practice, it seems to me that 
it clearly throws that upon the employer, because 
unless the step of making the application is taken 
by some one or other, then, under the . ery words 
ol the sect., the employer has to continue (or may 
not end t»r diminish) the weekly payments 
(Sakgant, L.J.). — Davies v. Olyncorbwg Col- 
liery Co., [1926] 2 K. B. 339 ; 95 L. J. K. B. 42 ; 
133L. T. 221; 18 B. W. C. C. 80, C. A. 

AnmAqliom .^-CoMd. Huliueton w. Rirkonhead Union (1926), 
Willett V. Fowler (Loods) (1926). 19 B. W. 
(Iwn Coal Co. v, Uavlen (1926), 43 T. L. R. 

I'irbeck Main CollicricH, [1926] 2 

1 • ’ UhodoB V. DIgby ColUcry Co. (1926), 70 Sol. 

JO. luO. 

3060. How far certificate conclusive.] — 

Crewe v, John Rhodes, Ltd., No, 3055, ante, 

•] — In Hept. 1917, the workman 

was ccrtihed to be suffering from miner’s nystag- 
^ received full compensation until * Mar. 
1918, when he worked on the surface & was paid 
on the basis of partial incapacity. In July, 1924, 
the employers y)roceeded under Workmens Com- 
pensation Act, 1923 (c. 42), s. 14 (c), & the matter 
referred to a medical referee, who on Aug. 18, 
workman was not then 
suffering from miner’s nystagmus. The emplovers 
payment of compensation, & in Dec. 
lu 1’ workman filed a request for arbn. On 
the hearing in Mar. 1925, the county ct. judge at 
the request of the parties referred the matter to 
anotlier medical referee, to whom certain questions 
a^eed upon were put, & he reported on Apr. 15, 
l92o, tliat the workman was then suffering from 
nystagmus, & was thereby incapacitated for work 
under^oimd, & that his condition was an increased 
susceptibility to nystagmus & was a continuation 

suffered in Sept. 

1U17. On the further hearing in Aug. 1926, the 
satisfied that though the 
established that at 
time the workman was not actively suffering 
tom nystegmus, yi-t he was then & at all other 

proneness to re- 
curicnce of the disease, owing to having suffered 
tom It m 1017, & at the dat of Ihe 


of the certificate of Apr. 15, 1925, he was suffering 
from the disease in this sense, & awarded compen- 
sation : — Held : the certificate given on Aug. 18, 
1924, was conclusive only of the matters referred 
to in it at that time, & was not res judicata between 
the parties, & therefore the county ct. judge was 
justified on the certificate of Apr. 15, 1925, in 
finding that there existed a special susceptibility 
to the disease & had rightly awarded compensa- 
tion, — ^Prbndbrgast V. Lancaster’s Steam Coal 
Collieries, Ltd. (1026), 134 L. T. 166 ; 18 
B. W. C. C. 494, C. A. 

Annotations : — ^Folld. Scahlll v. Evan (1926), 19 B. W. C. C. 

! 112. Refd. lUiodeB v, Dlgby Colliery Co. (1926), 70 Sol. 

Jo. 796. 

3062. Duties of referee.] — A workman, who 

had been injured by an accident & who was in 
receipt of a weekly payment for partial incapacity, 
was examined by a medical practitioner provided 
by the employers, who certified that the workman 
had wholly recovered. The workman, within ten 
days, sent to the employers the report of a medical 

g ractitioner disagreeing with the certificate served 
y the employers. The matter was referred to a 
medical referee, who, after orally examining the 
workman & his wife, reported that tTie workman 
still suffered from considerable disability, but 
referred to matters relating to the workman’s 
incapacity that were not mentioned in cither of 
the other medical reports, & stated that certain 
kinds of work would be beneficial. The em- 
ployers terminated the weekly payments : — Held : 
the medical referee is not restricted to differences 
of opinion between the employers’ doctor, but 
should examine the workman independently of 
them, & as his report in this case stated that in- 
capacity still continued, employers were wrong in 
stopping compensation & the workman was en- 
titled to have it continued. — Lacey v, Wallis & 
Sons, Li'D. (1926), 19 B. W. C. C. 43, C. A. 

Power of Judge to refer to.]— Sect. 11, sub- 
sect. 6, B., post. 


Sect. 10.— THE ARBITRATION. 

Sub-sect. 1, — In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 21 (1), Sched. I. 

3063. Whether a 'Judicial proceeding.] — An 

arbn. before a county ct. judge to settle a question 
of compensation under Workmen’s Compensation 
Act, 1900 (c. 58), is a judicial proceeding & there- 
fore an indictment for perjury will lie in respect of 
false evidence given on oath in a material par- 
ticular in the course of the arbn. — -B. v, Crossley, 
[1909] 1 K. B. 411 ; 78 L. J. K, B. 299 ; 100 L. T. 
403 ; 73 J. P. 119 5 26 T. L. R. 225 ; 63 Sol. Jo. 
214 ; 2 B. W. C. C. 451 ; 22 Cox, C. C. 40 ; 2 Cr. 
App. Rep. 8, C. C. A. 

3064. Condition precedent to arbitration — Ques- 
tion must have arisen.] — Jones v. Great Central 
Ry. Co., No. 3595, post, 

3065. ,] — ^A workman was injured. 

The employers admitted liability & paid him the 
maximum compensation under Workmen’s Com- 
pensation Act, 1906 (c. 58), namely, £1 per week, 
together with the 5s. per week under Workmen’s 
Compensation (War Addition) Act, 1^17 (c. 42). 
Wliile this £1 6s. per week was still being paid by 
the employers, the workman sent to the Registrar 
to be recorded, under Workmen’s Compensation 


8063 I. Whether a Judiciat 
738 ; 7 Alta. L. R. 134. ^ 


PART XIV. SECT. 10, SUB-SECT. 1. 

Oessabini & Hazbll (1014), 28 W. L. R. 662 ; 6 W. W. R. 649; 16 D. L. R. 
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(O’ 68), Sched. 11 (9), a memorandum 
TO toe effect that the workman agreed to accept, 
« toe employers agreed to pay, the sum of £1 5a, 
weekly during tot^ incapacity, & to pay there- 
after during partial incapacity, such weekly sum 
M may be, failing agreement, settled by arbn. 
Ine employers gave notice of objection to the 
recording of the memorandum on the ground that 
m fact no such agreement had been entered into. 
Ihe workman, on Sept. 9, 1919, gave the employers 
imtice that he witlidrew the application to record 
toe memorandum & that he would file a request 
for arbn. On Sept. 11 a request for arbn. was 
accordingly filed. On Sept. 12 the employers* 
insmance co. wrote stating tliat they had no ob- 
jection to “ a memoranduTn of agreement being 
lued in suitable terms.” The employers objected 
to the arbn. on the ground that no question had 
arisen for arbn. The deputy county ct. j udge held 
tha;t a question had arisen & that therefore he had 
jurisdiction : there was evidence to sup- 

port the decision & no misdirection. — Goodk v. 
Sentinel Waggon Works, Ltd. (1920), 13 
B. W. 0. C. 12, 0. A. 

3066. As to liability for or amount or 

duration of compensation.] — Where, a workman 
having been incapacitated for work by an accident 
arising out of & in tlie course of his employment, 
his employers had, since the second week after 
the accident, paid to him, by way of compensation, 
weekly payments of the full amount mentioned in 
Workmen’s Compensation Act, 1897 (c. 37), 
Sched. I., s. 1 (6), & promised to continue to do so 
during tlic period of his incapacity ; but the work- 
man, neveriheless, filed a request for arbn. in the 
county ct., & the county ct. judge made an award 
for compensation in his favour : — Held : under 
Workmen’s Compensation Act, 1897 (c. 37), s. 1 
(«3), it was a condition precedent to the jurisdiction 
of the county ct. judge that a question should 
have arisen as to the liability to pay, or as to the 
Muount or duration of, compensation under the 
Act, &, no such question having arisen, the county 

judge had no jurisdiction to make an award. — 
Field v. Longden & Sons, [1902] 1 K, B. 47 ; 
71 L. J. K. B. 120 ; 85 L. T. 571 ; 00 J. P. 201 : 

W. 11. 212 ; 18 T. L. R. 05 ; 40 Sol. Jo. 00 ; 
4 W. C. C. 20, C. A. 

•— Folld. Jones v. Q. C. Ily. (1901), 4 W. C. C. 
tonsd. ThoinpHori v. North, Eastern Marine Engineer- 
Barron r. Carndcliael 
Oliver v. Nautilus S.S. 

Co. (1903)f 89 L. T. 318; Payne v, Fortescuo, [1912] 3 
Shipping Co. v, Wliiiock, [1913] 

Vi?* ^Rooney v. Uurloek (1918), 11 B. W. C. C. 

(1909), 2 C^^C Stooni Jjuundry Co. 

3067. .] — An employer having 

agreecl with a workman to pay him compensaticu 
refused to sign a form of agreement. The registrar 


of the county ct. refused to register a memo- 
randum of agreement having regard to the terms 
of Workmen’s Compensation Rules (1908), r. 42a 
(4) which was an addition to the Rules of 1007. 
This new rule was in force at the time of the 
decision of this case, but was afterwards revised 
& altered. The workman then applied for an 
arbn. under the Act, & at the hearing the county 
ct. judge found that, in consequence of the em- 
ployer’s refusal to sign, there was no agreement, 
& made an award in the workman’s favour in the 
terms of the agreement : — Held : there was no 
jurisdiction to make an award, as no “ question ” 
had arisen as to iiie liability to pay compensation 
or as to the amount or duration within the mean- 
ing of Workmen’s Compensation Act, 1900 (c. 58), 
s. 1 (3 ). — ^Mercer v, Hilton (1909), 3 B. W. C. C. 
0, C. A. 

3068. .] — ^A workman having 

mot with an accident in the course of liis employ- 
ment which for the time being caused total in- 
capacity for work, his employers paid him regularly 
from the date of the accident 17s. 6d. a week, 
being one half of his average weekly earnings. 
The workman applied under Workmen’s Com- 
pensation Act, 1900 (c. 5S), to have registered a 
memorandum of an agreement by the employers 
admitting their liability, Ha agreeing to pay him 
17s. Od. a week. The employers opposed on the 
ground) that they had only agreed to pay so long 
as their own doctor should certify that ihe work- 
man was wholly incapacitated. TJie county ct. 
judge held that the compensation had not been 
settled by agreement. The workman then applied 
to have the compensation settled by too judge as 
arbitrator under tlie Act : — Held : no question 
had arisen as to the amount or duration of the 
compensation which could give jurisdiction to 
arbitrate, though such a question might arise 
hereafter if & when the employers claimed to dis- 
continue or diminish toeir payments, — P ayne v, 
Fortescue (N.) & Sons, Ltd., [1912] 3 K. B. 
340 ; 81 L. J. K. B. 1191 ; 107 L. T. 130 ; 57 
Sol. Jo. 80 ; 5 B. W. C. C. 034, C. A. 

Ammlalwns : — Consd. Surainorlco liou Co. v. Froolaiid, 

[1913] A. C. 221. Folld. Bodvvoll v. L. KIoc. Ry. (1914), 

7 B. W. O. C. 685 ; Sampson v. Qonoral Stoaiu Navigation 
Co. (1914), 7 B. W. U. C. 107. Distd. (kiopor v. WalOH, 
[1915] 3 K. B. 210 ; Bhaddick v. l^ilmur'n Shipbuilding? & 
Iron Co. (1917), 86 L. J. K. B. 1017. Reid. Tyno Tees 
Shipping Co. v. Wliilock (1913), 82 L. J. K. B. 1091. 

3069. .] — Baldwin v. Electric 

& Ordnance Accessories Co., Ltd., No. 3088, 
post, 

3070. When proceedings barred — Existence of 
effective agreement.] — J ones v. Great Central 
Ry. Co., No. 3595, post, 

3071. .] — In Jan. 1908, a workman 

met with an accident, & eventually became totally 


^ 3066 i. Condiiion precedent to arbitra- 
tion---Quc8lion muttl have arisen — As to 
naoilitj/ for or ainount or duraiicm of 

GOUBLAY V. SWHENBY 

(1906), 8 F. (Ct. of Seas.) 965.— SCOT. 

3066 U. At the date 

When the petition was presented no 
aispiite bad arisen between the parties 
as to ooropensation, & the compensation 
was not in arrears: — Held: the condi- 
tions precedent to an arbitration wore 
wanting, & the petition for arbitration 
was Incompetent. — Caledon Ship- 
building, ETC., Co., Ltd. r. 
Kbnnkdy (1906). 8 F. (Ct. ot Soss.) 

8066111. .] — Ellis v. 

J^ooHaEU.T Iron & Coal Co., Ltd., 
{19991 8. 0. 1278; 40 Sc. L. ft. 960 ; 

8. L. T. 224 ; 2 B. W. C. C. 
136, — SCOT. 


3066 iv. .] — Crone r. 

Donaldson Line, [1916] S. C. 532 ; 
53 Sc. L. R. 540 ; [1916] 1 S. L. T. 
373.— BOOT. 

8066 V. .) — ^Welsh V, 

Fife Coal Co., I/td., [1926] S. C. 807. 
—SOOT. 

k. Determination of op- 

plioaiion to record memorandum of 
O’ffreement.'jr^A workman presented an 
application for warrant to record a 
memorandum of agreement. While 
tiio application ^^^as ponding he initialed 
arbitration proceediiigs in respect of 
the saiuo accident: — Held: the arbi- 
tration sliould be sisUri until the 
application for tho warrant had boon 
(lotcrminod. — Kino v. Armiston Coal 
Co., Ltd., [1013] S. C. 892.— SCOT. 

30701. When proceedings barred — 
Existence of effective agreement .] — 


Held : tho purtlos having come to an 
agreement, procedure by urliii. was 
excluded. — Dunlop v. Rankin & 
BI.ACKMORE (1901), 4 F. (Ct. of Soss.) 
203 ; 39 So. L. K. 146.— SCOT. 

8070 il. .] — Dempster v, 

Baird & Co., Ltd., 11908] S. C. 722.— 
SCOT. 

3070111. .1 — Kane tj. Stein 

(John G.) & Co., Ltd. (1915), 62 
So. L. R. 689.— SCOT. 

8070 iv. .] — ^Macelhinnet 

V. Portland Forge Co., Ltd. (1922), 
16 B. W. 0. C. 292.— SCOT. 

I. What anumnts to 

effective agreement.] — ^As the agreement 
had not been submitted for the assent 
of the registrar : — Held : it could not 
operate as a bar to proceedings for 
the ascertainment of compensation. — 
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Masteb and Bebvant. 


Sect, 10 . — The arbitration: Suh-secie, 1 2, A, 

iSbB.] 

incapacitated. He demanded compensation from 
his employers. Negotiations ensued, in which 
the employers set up several answers to his claim, 
but expressed their readiness to pay somewhat 
less than the half wages, by way of compromise. 
On the advice of his solrs., the workman accepted 
this, & a formal agreement was made in May, 
1009. A memorandum of tliis agreement was at 
once sent to the registrar for record. Some delay 
occurred, but early in 1910 the registrar refused to 
record the agreement on the ground that he was 
not satisfied as to its genuineness. In Apr. 1910, 
the workman commenced proceedings for com- 
pensation. In May, 1910, the employers applied 
to the judge for an order to record the memo- 
randum of agreement. In Nov. 1910, the judge 
gave his decision thereon, refusing the order, on 
the ground that the agreement was not “ genuine.** 
Subsequently, the workman's application for 
compensation was heard, & in Jan. 1911, the judge 
awoj'ded half wagt*s as compensation. The em- 
ployers then appealed from the decisions of Nov. 
1910, & Jan. 1911: — Held: (1) there was no 
evidence on v'hich the judge could find that the 
agre(‘ment wfis not genuine, & the memorandum 
ought, therefore, to be recorded ; consequently 
all questions had been settled by agreement, & 
there was no jurisdiction to hear the apjlication 
for compensation ; (2) the two decisions of Nov. 
1910, & Jan. 1011, were part of one & the same 
pro(;eedings, A the employers were entitled to 
appeal from both by notice of appeal entered 
within twenty-one days after the later decision. 
—Fox ?>. Battersea Boitouan Council (1911). 
4 B. W. 0. C. 261, 0. A. 

j—Aa to (1) Consd. Iliisaell v. Rudd, [1923] A. C. 

309. Reid. Iludflou v, Caiubcrwoll li. 0. (1917), 80 L. J. 

1C. R. 558. 


3072. .] — A workman brought pro- 

ceedings for compensation. The employers ob- 
jected that all questions between the parties had 
been settled by agreement ; the county ct. judge 
ruled that this was not so, A tlie case was adjourned 
for the employers to appeal : — Held : on con- 
struction of the correspondence relied on by the 
employei-s, there was no agreement, there was 
therefore a question between the pai'tics, A the 
county ct. judge had jurisdiction. — Brooks v. 
Knowles (Andrew) A Sons, Ltd. (1911), 5 B. W. 
0. 0. 15, C. A. 

3073. .] — SiiADDicK V. Palmer’s 

Shipbuilding A Iron Co., No. 3100, post. 

3074. .] — ^A workman, a driller, was 

injured at w’ork. The employers admitted lia- 
bility, A paid half wages, 17^. Id., as compensation 
for some time. The workman then filed an 
original request for arbn., alleging that he was 
entitled to a higher sum as compensation in view 
of the fact that he was under a concurrent con- 
I'ract of service at the time of the accident, A also 
that wages had been increased since. He stated 
in his particulars tliat liability had been admitted 
A compensiition at 17s. Id. had been paid. The 

answer stating that they were 
willing to continue payment of 17s. Id. a week 
under Workmen’s Compensation Act, 1906 (c. 68), 
as to which no question has arisen.’* The county 
ct. judge dismissed the appheation on the ground 
that the pai’ties had come to an agreement as to 
the amount of compensation A liability to pay 


some imdcr the terms of the Act, A therefore all 
questions had been settled : — Held : there was 
evidence to support the judge’s finding that all 
questions had been settled by agreement, A there- 
fore this being an original application A not an 
application to review, the judge was right in dis- 
missing same. — Smith v. Redpath, Brown A 
Co., J^D. (1917), 10 B. W. 0. C. 663, 0. A. 

3075. .] — Moakes V . Blackwell Col- 

IIERY Co., Ltd., No. 3090, post. 

3076. .] — Applt. met with an accident 

while employed in a factory at a weekly wage of 
£1 4.8. 9d. The employers admitted liability A 
paid 158 6d. a week compensation for eight months 
on the basis of total incapacity, which sum was in 
fact made up of 128. 5d. half wages, plus 38. Id. 
war addition. Applt. then applied to the ct. for 
increased compensation. The judge foimd that 
an agreement had been come to under which resp. 
paid full compensation A that no question to 
arbitrate upon liad arisen between the parties. 
He therefore dismissed the application : — Held : 
there was evidence to support the finding. — 
Wright v. Minister of Munitions (1919), 12 
B. W. 0. C. 103, O. A. 

3077. Workman satisfied with voluntary 

payments.] — Plant v. Oldnall Colliery Co. 
(1903), 114 L. T. Jo. 284. 

Annotation : — Befd. Tyno Tcos Shipping Co. v. Whilock 

(1913). 82 L. J. K. B. 1091. 

3078. Res Judicata.] — A county ct. judge 

made an award in favour of a workman, whom he 
found capable A willing to do certain light work, 
in the following terms ; “ That tlie employers do 
forthwith provide appet., for the period of four 
weeks, light employment at £1 a week.** No 
objection was taken to this award. The work- 
man was BO employed, A was then oifered his old 
work which he refused. On the employers re- 
fusing to keep him at the light work or pay com- 
pensation, the man commenced entirely new 
proceedings, in which he claimed for incapacity 
resifiting from the original accident. The coimty 
ct. judge dismissed the application on the groimd 
that the questions raised had been dealt with, A 
finally decided in the first arbitration proceedings : 
’-^Heid : the second application was properly 
dismissed, the only proceedings open to the work- 
man being by way of review. — ^Watts v. Logan A 
Hemingway (1914), 7 B. W. C. C. 82, C. A. 
Annotation: — Consd. Beamish v. Wagon Repairs (1925), 

133 L. T. 40U. 

3079. .] — Pbllbtt V. Hove Coupn., 

No. 3958, post. 

3080. ,] — Haydock V. Goodier, No. 

3587, post. 

3081. Certificate of recovery served by 

employer on workman — Failure of workman to 
send certificate in disagreement.] — In each case 
the workman met with an accident A received full 
compensation from his employers, but the weekly 
payments were not made under an award or • 
recorded agreement. Subsequently the employers 
received a certificate from a doctor instructed by 
them that the workman was fit for work. They 
then served the workman with a copy of the 
certificate A notice to end the weekly payment 
within ten days, in accordance with Worlanen’s 
Compensation Act, 1923 (c. 42), s. 44. The work- 
man failed to comply with that sect., A sent no 
certificate disagreeing with the employers’ 
certificate. The employers therefore ended the 


Vine r. Noutii Coast SreAM Navioa- 
m. ArbUrtUor^s /cm.]— T he sohod. to 


Arbu. Act does not apply to arbitra- 
tions under Workmen's Compensation 
arbitrator's lee must be 
dealt with by a praoUoe analogous to 


that prevailing prior to Arbn. Act on a 
roferenoe directed by the ct. — Chis- 
holm V. Centre Star Mining Co. 
(1906), 12 B. C. R. 16.— CAN. 
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weekly payments. The workman instituted arbn. 
proceedings for compensation under Workmen’s 
Compensation Act, 1906 (c. 68), & the employers 
took the preliminary objection that the workman’s 
right to arbn. was barred. The objection was 
allowed in the first case but overruled in the 
second: — Held: (1) the fact that the workman 
did not exercise the right given to him by that 
sect, did not deprive him of his ordinary right 
under the Workmen’s Compensation Act, 1900 
(c. 68), to commence arbn. proceedings for com- 
pensation ; (2) the sect, applies to weekly pay- 
ments being made in discharge of liability to pay 
compensjition under Workmen’s Compensation 
Act, 190G (c. 58), tliough made voluntarily & 
not under any award or recorded memorandum 
of agreement. — Pudney v, France (William), 
Fenwick & Co., Smith v. Leach & Co., [1925] 
1 K. B. 340 ; 94 L. J. K. B. 513 ; 132 L. T. 430 ; 
41 T. L. 11. 83 ; 09 Sol. Jo. 139 ; 17 B. W. C. C. 
241, C. A. 

Annotations : — As to (1) Consd. Crowe v. Rhodos (1925), 13.3 
L. T. O.'jO ; Davies ». Glyncorrwj? Collieiy Co., [1925) 2 
K. B. 339. Distd. Rhodes v. Dlgby Colliery Co. (1926), 
70 Sol. Jo. 796. Refd. Davies r. AlldlaTid iiy. CarrlH^e 
& Waggon Co. (1926), 19 B. W. C. C. 69. As to (2) Reid. 
Lindsay v. Glasgow Iroo & Steel Co. (1925), 18 B. W. C. C. 
600; Keeney v. Klrbeck Main Collieries, [19261 2 K. B. 
218 : Lacey r. Wallis (1926), 19 B. W. C. C. 43 ; Ocean 
Coal Co. V. Davies (1920), 135 L. T. 498. 

Workmen’s Compensation Act, 1925 (c. 84), 
s. 12 (3). 

Workman electing to proceed by action.] 

— See Sect. 26, post. 

Workman contracting out of Act .] — See 

Sect. 2G, sub-sect. 1, B., post, 

3082. Discretion of judge to refuse to hear claim 
— Proceedings taken In undue haste.] — Rooney v. 
Hurlock, No. 3087, post, 

3083. .]-— Baldwin v. Electric & 

Ordnance Accessories Co., Ltd., No. 3088, post. 


Sub-sect. 2. — ^What is Question Arising. 

A. In General, 

3084. Must exist at time of application.] — A 

workman was injured. & asked for compensation. 
His employer wrote offering lO.s. per week duiing 
total incapacity, but the workman insisted that 
he should agree to pay this sum during total & 
partial incapacity. The employer refused, & the 
workman brought proceedings, claiming 12s. Gd. 
per week. The employer by his answer admitted 
Uability, & present total incapacity, & submitted 
to an award for 10s. per week during total in- 
capacity, the amount to be paid during partial 
incapacity to be settled thereafter. Before the 
hearing the compensation was agreed at 10s. per 
week. The county ct. judge held that no ques- 
tion had arisen, & dismissed the application : — 
Held ; as a dispute was in existence at the time of 
the application, a question had arisen within 
Workmen’s Compensation Act, 1900 (c. 58), 
8 . 1 (3), & the application must be heard. — 
Higgins V. Poulson (1911), 6 B. W. C. C. GO, C. A. ; 
subsequent proceedings^ [1912] 2 K. B. 292, C. A. 

3085 . .] — workman met with an acci- 

dent, & was paid compensation on the basis of 
total incapacity. While such payments were 
being made his solr. made a request for arbn., 
alleging that certain questions had arisen which 
had not been settled by agreement. The county 
ct. judge dismissed the application on the ground 
that there were no questions to settle. On appeal, 
an attempt was m^e to formulate a case from 


the correspondence, which had not been raised 
before the county ct. judge : — Held : the appeal 
must bo dismissed. 

Except in case of review, the question must have 
arisen at the time (Swinfen Eady, L.J.). — 
WooDER V, Lush (1914), 7 B. W. C. C. 673, 
C. A. 

3086. May be raised by employer’s answer.] — 

An injured workman gave notice of accident & 
asked for compensation. The employer replied 
that compensation would be paid so long as the 
works* doctor certified incapacity. The work- 
man objected to this limitation. He received no 
compensation, & neither asked for nor was refused 
it, further than appears from these facts. He 
brought proceedings. The employer’s answer 
denied the injuries & the incapacity, & set out 
the circumstances undcir wliich they had offered 
compensation as above, & the fact that the work- 
man had never applied for compensation. The 
employer at the licaring raised the point that there 
was no jurisdiction to h(»ar the application as no 
question liad arisen : — Held : the employer’s 
answer raised a dispute, & the employer could 
not thereon say there was no question. Had the 
answer first raised the point that no question had 
arisen, & then without prejudice thereto denied 
incapacity, etc., the employer could have raised 
the point, & he would have been entitled to suc- 
ceed on that point. — Barron C’armiciiael 

(1912), 5 B. W. a. 0. 430, C. A. 

Annotations: — Consd. Roonoy v. Hurlock (1918), 11 B. W. 

C. O. 117. Refd. Hogg V. Vickers (1921), 14 B. W. C. C. 

229. 

B. Liahilify for Comimisailon, 

3087. Refusal of employer to admit liability.]— 
(1) A workman while engaged on her employer’s 
business was knocked down k, killed by a motor 
omnibus. The parents of tlio woman alleged that 
they were partially dependent on her earnings, & 
therefore proceedings in respect of tlie loss caused 
by the death of their daughter could be instituted 
under the Workmen’s Compensation Act. In the 
course of an informal conversation between the 
solrs. acting for the parents & deceased girl’s 
employer, the latter definitely stated that, if 
proceedings to recover compensation were taken 
against his client, he should deny that the parents 
were partially dependent on deceased girl’s 
earnings at all, & suggested tliat the parents 
ought to proceed against the motor omnibus co. 
at common law for damages. Shortly afterwards 
a letter was received by Jiim stating that the 
parents hod decided to institute proceedings for 
compensation against the employer, k on the 
day that letter was received a resquest for arbn. 
was filed. The county ct. judge struck out the 
claim on the ground that no question had arisen, 
k therefore he had no jurisdiction to hear the 
claim. He came to that decision as he thought an 
agreement might have been come to had a reason- 
able time been given the employer to consider his 
liability under the Act : — Held : a question had 
aiisen, k the case must be reinstated for hearing. 

(2) Where proceedings are taken in undue haste, 
even though a question may have arisen which hacl 
not been settled, & therefore technically it could 
not be said that proceedings could not properly 
be brought, it is nevertheless in the discretion of 
the judge to refuse to hear the claim if he considers 
the proceedings to have been taken unreasonably 
(Swinfen Eady, L.J.). — Rooney v. Hurlock 
(1918), 11 B. W. C. 0. 117, C. A. 

AnnoUUion : — As to (2) Dbtd. Baldwin v. Electric k Ord- 
nance Aocessorlos Co. (1919), 122 L. T. 147. 
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Sect, 10 . — The arhiimtion : StLf)-8ect, 2, C, <fc D.] 

8088. Suggested agreement to accept lump 

sum.] — An injured workman received compensa- 
tion for some time. He resumed work & com- 
pensation was stopped. He then had to cease 
work altogether owing to his injury, & negotiations 
were entered into with regard to a settlement, 
^e employers alleged tliat he agreed to accept 
£100. On May 1 tlie workman’s solr. wi*ote, 
referring to the incapacity & the compensation 
to which the man was entitled, & also to the 
“ suggested ” settlement for £100, & asking for 
further infoimation to advise upon. This letter 
was merely acknowledged on May 2 by the 
employers, A a full r(‘ply was not sent until May 9, 
stating that the workman liad ‘‘ agreed to accept 
the sum of £100 in final settlement.” This 
crossed a letter from the workman’s solr. of the 
same date to the effect that, as he had not heard 
furth(*r, proceedings would be commenced. On 
May 13 he wrote in answer to the employers’ lett-er 
of May 9, insisting on the workman’s right to 
compensation, & asking whether the employers 
were prepared to pay a weekly sum, or offer a 
larger sum than £100. Proceedings were com- 
menced on the same, or next, day before any 
answer was received from the employers. The 
county ct. judge awarded compensation. On 
appeal the employers took the points, {a) that no 
qiuistion had arisen giving the judge jurisdiction 
t<> Ik'mi* the case, & (6) if a question had arisen he 
should have refused to liear it in accordance with 
tJie dictum of Swtnfen Kady, L.J., in Rooney v. 
Tlnrlock, No. 3087, ante, to the effect that where 
proceedings are taken in undue haste, even 
though there is a question between the parties at 
the time, the judge has discretion to refuse to 
hear tlie case : — Held : a question arose when the 
workman, Jiaving asserted his right to weekly 
compensation, as he did in the letter of May 1, 
was met by the employers’ assertion that their 
liability to make such payment had been settled 
by an agreement to take £100. There was juris- 
diction to hoar ilic arbn. & make tlie award. — 
Baldwjn V . Electuic & Ordnance Accessories 
Co., I/PD. (1010), 122 L. T. 147 ; 12 B. W. 0. C. 
305, 0. A. 

3089. Reference to insurance company.] — 

On Feb. 1, 1924, a workman, when in the employ- 
ment of lesps., was struck on the head by an iron 
” bloater,” wdiilst engaged in packing aeroplanes, 
lie w^as absent from his work for several weeks, 
suffering from traumatic neurasthenia & received 
compensation. He returned to work on M<ir. 17, 
after which date he ceased to receive compensation. 
On Mar. 20, he left resps. for the second time, 
finding that he could work no longer owing to 
tremblings in the body, legs & arms, & to pains in 
the head. Ten days later he asked for compensa- 
tion & was referred by resps. to the insurance co. 
Having received no communication from the 
insurance co. he commenced arbn. proceedings 
in the county ct. Ilesps., the employers, con- 
tended that no question had arisen between the 
parties. On behalf of appet. it was contended 
that a question had arisen as the act of referring 
him to the insurance co. was a refusal to pay 
compensation. The county ct. judge held that no 
question had arisen between the parties to the 
arbn. & dismissed the application: — Held: a 
question had arisen, & the case must be sent 


back to the county ct. judge for his decision. — 
Toombes V . Handley Page & Co., Ltd. (1924), 
17 B. W. 0. C. 208, 0. A. 

C, Amount of Compensation. 

8090. Under recorded agreement — Computation 
of amount.] — Appet., while under twenty-one, met 
with an accident while working in resp.’s colliery 
in 1907. Liability was admitted & compensation 
paid till 1911, in which year appet. attained 
twenty-one. In that year an agreement was 
made between the workman & his father & the 
employers, & duly recorded, whereby the em- 
ployers agreed to find the workman light employ- 
ment & pay him weekly what he could earn by 
working pit time at such employment, in 
addition half the difference between that sum 
& what he would have earned at the current 
wages in the pit if he had remained uninjured. 
Compensation was paid under this agreement 
for live years. In 1910 disputes arose between 
the workman & his employers as to the amount 
which the workman could earn in the employment 
provided. Tlie workman applied for a fresh arbn. 
The county ct. judge dismissed the application, 
holding that he could not grant a fresh arbn. 
while there was a recorded agreement on the file, 
& that the workman’s remedy was to apply for 
leave to issue execution. The workman appe^cd ; 
— Held : (1) no fresh arbn. could be entered upon 
I while the agreement was on the file ; & Workman’s 
Compensation Buies, r. 82, enabled the judge to 
decide, on the application to issue execution, the 
question what sum was payable under the agree- 
ment ; (2) the case was not one for an application 
to review, as there was no cJiange of circumstance, 
&> the workman did not desire to alter the agree- 
ment. — Moakes V . Blackwell Colliery Co., 
Ltd., [1917] 1 K. B. 506 ; 80 L. J. K. B. 454 ; 
110 L. T. 197 ; 33 T. L. R. 102 ; 01 Sol. Jo. 217 ; 
10 B. W. C. C. 100, 0. A. 

Annotation : — Aft to (1) Consd. Boamlsh v . Wagon Repairs 
(1025), 133 L. T. 406. 

3091. Amount not fixed.] — A workman 

filed with the registrar of the county ct. a form of 
memorandum stating that in the event of his being 
thereafter ” totally or partially incapacitated 
from work as a result of his said injuries ” he 
should be entitled to compensation under Work- 
men’s Compensation Act, 1900 (c. 65), the amount 
of such compcnsatu)n to be ascertained “ failing 
agreement between the parties by arbn. under the 
said Act.” He subsequently lodged a request for 
arbn. The employers raised the objection that 
up to the time of the lodging of the request for 
arbn. no question had arisen as to the amount or 
duration of the compensation payable: — Held: 
(1) on the agreement, two questions had arisen, 
(a) as to the extent of the incapacity, & (6) as to 
the amount of the compensation, both of which 
questions might fairly be settled by arbn. ; (2) the 
words “ failing agreement ” contained in thd 
memorandum did not mean that there must be 
some attempt to agree which had proved unsuc- 
cessful, but they meant “ if not settled by agree- 
inent.” — Hogg v. Vickers, Ltd. (1921), 14 B. W. 
C. O. 229, 0. A. 

AnnotatUm: — As to (1) Apld. Beamish v. Wagon Repairs 
(1925), 133 L. T. 406. 

8092. •] — On July 18, 1923, the work- 

man suffered an injury to his eye while in the 
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employment of resps., & was paid compensation 
until Sept. 27, 1923, when he returned to do lighter 
work. On Oct. 26, 1923, an agreement was made 
declaring the employers litable to pay compensation 
in the event of the workman sustaining loss in 
consequence of the accident ; the amount, failing 
agreement, to be fixed in accordance with Work- 
men’s Compensation Act, 1900 (c. 68). A memo-- 
randum of this agreement was duly recorded on 
Nov. 10, 1923. The workman was subsequently 
only intermittently employed & on Oct. 7, 1924, 
he commenced original arbn. proceedings claiming 
compensation. Resps. in their answer made no 
objection to the form of procedure, but at the 
hearing took the preliminary objection that the 
proceedings ought to have been by way of review, 
& that the county ct. judge had no jurisdiction 
to hear arbn. proceedings. The county ct. judge 
dismissed the application & declined to treat the 
proceedings as a review : — Held : the agreement 
did not fix a definite weekly sum but left open 
questions proper to be decided by original arbn. 
proceedings & the workman was entitled to insti- 
tute such proceedings. In any case, having regard 
to the fact that no objection to the procedure was 
taken by resxjs. in their answer, tliey should 
have been taken to have acquiesced in the form 
of proceedings instituted by the workman’s case 
remitted. — Reamisii v. Wagon Repairs, I/td. 
(1925), 133 L. T. 406 ; 18 B. W. C. 0. 156, C. A. 

3093. Tender of full amount---Demand for costs 
of notice of arbitration.] — An injured workman was 
in receipt of half wages when it was discovered 
that she was a minor, entitled under Workmen’s 
Compensation Act, 1906 (c. 68), sched. I. (6), 
to have more than 60 per cent, of her average 
wages, & then a demand for arbn. was served on 
resps. 

Resps. almost immediately tendered the money, 
which was not accepted as costs alleged to be due 
were not also tendered. After hearing the case 
the arbitrator made an award of costs against 
resps. Against this resps. appealed ; — Held : 
there was no dispute, & therefore no power to order 
costs. — Smith i\ Abbey Park Steam Laundry 
Co., JjTD. (1909), 2 B. W. C. C. 142, C. A. 

^nwo/a/wm Mentd. Turner v. Kiiiffsbury Collieries, 11921] 

3 K. B. 1G9. 

Z>. Duration of Compensation. 

3094. Conditional admission of liability — Depen- 
dent on medical certificate.] — Payne v. Fortes- 
CUE (N.) & Sons, I/td., No. 3068, anU. 

3095. Admission of liability to date of payment 

only — Future liability to be determined when ap- 
plication made.] — The employers of a workm^, 
who liad been totally incapacitated by an acci 
dent, admitted liability imder Workmen’s Com- 
pensation Act, 1906 (c. 68), tendered the amount 
of compensation due, as to which there was no 
dispute, & requested the workman to sign a receipt 
which contained this clause : “ At the firat 

or any subsequent payment liability is admitted 
only for the compensation to date of payment. 
Further liability, if any, will be determined week 
by week, when application is made for payment.” 
The workman objected to thia clause on the ground 
that he was entitled to have an unqualified admis- 
sion of liability, such as he could embody in a 
memorandum of agreement for the purpose of 
recording, & he refused to sign the receipt & 
initiated arbn. proceedings: — Held: a question 


had arisen between the parties as to the duration 
of compensation, & the arbn. was competent. — 
SUMMERLEE IRON CO., I/TD. V. FrEBLAND, [1913] 
A. C. 221 ; 82 L. .T. P. 0. 102 ; 108 L. T. 465 ; 
20 T. L. R. 277 ; 57 Sol. Jo. 281 ; 6 B. W. C. C. 
255, H. L. 

Annotations: — Consd. Babcock & Wilcox v. Pearson (1913), 

6 B. W. C. C. 841. Distd. Bodwell v. h. Elec. Ry. (1914). 

7 B. W. C. C. 085 ; Sampson v. General Steam Navipratlon 

Co. (1914), 7 B. W. C. C. 107. Apld. Cooper v. Wales, 

[1915] 3 K. B. 210. Consd. Shoddlck v. Palmer’s Ship- 

buildmer & Iron Co. (1917), 86 L. J. K. B. 1017. Refd. 

Tyne Tees Shlppln{; Co. v. Whilook, [19131 3 K. B. 642 ; 

Brown v. Baird (1923), 17 B. W. O. C. 289 ; Russell v. 

Rudd. [1923] A. C. 309 ; Lindsay v. Glasgow Iron & Steel 

Co. (1925), 18 B. W. C. C. 600. 

3096. Admission of liability during total in- 
capacity only.] — A workman was incapacitated by 
accident. His employers admitted liability & 
were wiUing to record a memorandum agreeing 
to pay ” during total disablement, the amount of 
payment for partial disablement, to be settled 
hereafter.” The workman I’efused to allow this 
to be recorded & applied to record a memorandum 
in general terms of agreement to pay compensation 
during incapacity. The county ct. judge dis- 
missed the application on the ground that no 
question had arisen. The workman appealed, 
^eging that there was tlie question of “ duration 
— Held: no question had arisen. — Sampson v. 
General Steam Navigation Co., I/ro. (1914), 
7 B. W. C. C. 107, C. A. 

Annotaiions : — Consd. C(M>iM’ir v. Wales, [1915] 3 K. B. 210. 

Refd. Shatidic;k v. Palmer’s Shipbuilding & Iron Co. 

(1917X 86 L. J. K. B. 1017. 

3097. .] — A workman, whilst employed by 

resps., met with a severe accident to his left hand 
wldch caused for th(? time total incapacity. Resps. 
offered to pay full compensation during total 
incapacity. This was declined on the ground 
that the workman was not prepared to accept an 
admission limited to total incapacity only. The 
result was thfit the compensation offered was not 
accepted by the workman, & he applied to have 
the compensation fixed by arbn. : — Held : a 
question had arisen witliin Workmen’s Compensa- 
tion Act, 1906 (c. 68), 8. 1 (3), & there was juris- 
diction to entertain the application. — Cooper v. 
Wales, Ltd., [1915] 3 K. B. 210 ; 84 L. J. K. B. 
1321 ; 113 L. T. 037 ; 31 T. L. R. 506 ; 69 Sol. 
Jo. 578 ; 8 B. W. C. C. 595, C. A. 

Annotations: — Consd. Round v. WaUion (1916), 86 L. J. 

K. B. 1011. Apld. Sluiddick v. Pultiior’s Sliip building He 

& Iron Co. (1917), 86 L. J. K. B. 1017. 

3098. ,] — A work girl was injured while 

working for applts. The employers at once 
admitted liability to pay her full compensation 
under Workmen’s Compensation Act, 19()6 (c. 58), 
& they paid her 6s. a week, being half her average 
wages. Correspondence with regard to recording 
a memorandum of agreement then took place 
between the solrs. for the parties, with the result 
that the employers stated that they would consent 
to a memorandum being filed in the following 
terms : ” The said J. Wathen & Son admit their 
liability to paj' to the said Lily Round the com- 
pensation to which she may at any time be 
entitled under Workmen’s Compensation Act, 
1906 (c. 58), in respect of the said injury, & during 
total incapacity the said J . Wathen &: Son admit 
liability to pay at the rate of 6s. per week as from 
the date of the accident, but the amount of com- 
pensation payable during partial incapacity is not 
now capable of agreement, & must be settled by 
agreement or by arbn. in accordance with the Act, 


2 S. L- T. 396 ; 9 B. W. C. 0. 682.-- 

SGOT. 

P- .] — Murfrt V. 


Q, .1 — Baikd & Co., 

Ltd. V. Murpht (1021), 58 So. L. R. 
611.— BOOT. 


Fabmt. Coal Co., (19181 S. C. 059 ; 55 
Sc. L. R. 657 ; [1918] 2 S. L. T. 8.— 
SOOT. 
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1 1 ! Svb-aects, 1 . 2 & 3.] 

when total incapacity ceases.” -Appet. refused to 
agree to this memorandum being recorded, & 
applied for arbn., desiring a memorandum or 
award showing the Os. to be paid until “ ended or 
diminished or redeemed ” in accordance with the 
Act. The county ct. judge held that a question 
had arisen between the parties within Workmen’s 
Compensation Act, 1900 (c. 58), s. 1 (3), & that 
ho had jurisdiction to hear the application. 
Accordingly he made an award for appet. of Os. 
a week in accordance with Form 24 in the Appendix 
to the Workmen’s Compensation Kules, 1007, “ to 
continue during the total or palatial incapacity 
of appet. for work, or until the same shall be 
ended, diminished, increased, or redeemed in 
accordance witli the provisions of the Act ” : — 
Held: a question had arisen, & the award was 
intra vires, — Hound v. Watiien ^ Son (1916), 
86 L. J. K. B. 1011 ; 116 L. T. 97 ; 10 B. W. C. C. 
35, C. A. 

3090. Refusal to enter Into agreement.] — A 

workman was totally incapacitated by an accident 
while at work. The employers admitted liability 
& paid full compensation weeldy. The work- 
man asked the employers to enter into an agi*ee- 
ment to continue to make the weekly payment 
during incapacity, so that he might record a 
memorandiun thereof. Tliis they refused to do, 
^ th(? woikman thereupon applied for an award : — 
Held : no question had arisen. — ^B j5’. well v, 
London Electuic Ry. Co. (1914), 7 B. W. C. C. 
686, C. A. 

Jnnoiai i()Tis : — Consd. CoopCT v. Wales, I1U15] 3 K. B. 210 ; 
fcSJiaddlck V. l*alTnor’s fcJJjtpbuildluff & Iron Co. (1017), 
8CL. J. K. B. 1017. 

3100. .] — A workman was totfilly in- 

capacited by an accident during work. The 
employers admitt(^d liability & told the man he 
would be paid £1 a week, tlie maximum com- 
pensation he could claim, week by week, at their 
pay ofiQce. The workman declined to take any 
money until the employers signed a foim showing 
an agre«*ment to pay compensaiion in the toms 
of Workmen’s Compensation Act, 1900 (c. 68), 
until the same should be ended, diminished, or 
redeemed, so that a memorandum to tliat elTect 
could be recorded. The employers refused to 
admit sucli an agreement or to sign the form. 
All they would say was, ” We have admitted 
liability & thorci is no question.” ’J'ho workman 
thereupon applied for an award. The county ct. 
judge awarded for the woikman in terms similar 
to those to which the employers had been asked 
to agifc. The employers contended that the 
county ct. judge had no jurisdiction as no question 
had arisen : — Held : though the employers were 
not compelled to sign any particular form of agree- 
ment, the admission of liability made by them did 
not cover an injured workman’s full rights under 
Workmen’s Compensation Act, 1900 (c. 68), 

& a question had arisen which gave the county ct. 
judge jmisdiction. — Sbaddick v. Paijieb’s Smr- 
BUILDING & IBON Co. (1917), 86 L. ,T. K. B. 1017 ; 
117 L. T. 259 ; 01 Sol. Jo. 545 ; 10 B. W. 0. C. 
304, C. A. 


Sect. 11.— PROCEDURE IN THE ARBITRAL 
TION. 

Sub-sect. 1. — Jurisdiction as to Place. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 27 ; Workmen’s Compensation Rules, 1926, 
rr. 88-00. 


8101. Jurisdiction of court of district where 
accident happened — Accident In England — Em- 
ployer resident In Ireland.] — Haddock v, Fisher 
& Sons (1900), 2 W. C. C. 43, C. A. 

Jnmtaiim: — ^Reld. Hunter v. Stadtlscho HochsooHschorel 
Goinciuntttzigo Gosollfichaffc (1925), 133 L. T. 488. 

3102. Employer resident in Scotland.] 

— ^Wlien a workman resident in England is injured 
by an accident occurring in England, but his 
employer resides in Scotland, proceedings for 
compensation under Workmen’s Compensation 
Act, 1897 (c. 37), may be taken in the coimty ct. 
of the district in wliich the accident occurred, 
& service of the necessary notices may be effected 
by registered post. — ^R. v, Owen, [1902] 2 K. B. 
436; 71 L. J. K. B. 770; 61 W. R. 168; 18 
T. L. R. 701 ; 46 Sol. Jo. 617 ; 4 W. C. 0. 150 ; 
8uh nom. R. v, Newport County Court Judge, 
87 L. T. 298, D. 0. 

Anriotaiion : — Consd. Hunter v. Stadtischc Hocheeeflscherei 
Gesollschaft, [1925] 2 K. B. 493. 

3103. Foreign employer.] — Hunter 

V. Stadtischb Hochseepischerei Gbsell- 
scHAFT, No. 2232, ante. 


Sub-sect. 2. — ^Parties. 

See Workmen’s Compensation Rules, 1920, 
rr. 2-7. 

3104. Right to bring proceedings in name of 
workman — Approved society — National Insurance 
Act, 1011 (c. 55), 8. 11 (2) — What constitutes neglect 
or refusal.] — The above sub-sect, enacts that 
wiiere an insured person appears to be entitled to 
compensation under Workmen’s (Compensation 
Act, 1906 (c. 58), & ” um*easonably refuses or 
neglects ” to take proceedings to enforce such 
claim, his approved society may take proceedings 
in his name & on his behalf. A workman who was 
injured by an accident & subsequently incapacitated 
omitted to take proceedings for compensation by 
reason of liis belief that tlic incapacity was not 
occasioned by the accident : — Held : by reason 
of his omission, on good grounds, to take pro- 
ceedings, the workman did not unreasonably 
refuse or neglect to take proceedings so as to 
entitle his approved society to do so in his name. — 
Rushton V, 8key ((Ieouoe) & Co., Ltd., [1914] 
3 K. B. 706 ; 83 L. J. K. B. 1503 ; 111 L. T. 700 ; 
30 T. L. R. 601 ; 58 Sol. Jo. 685 ; 7 B. W. C. C. 
508, a A, 

Annotafiuus Refd. Allon v. Francis, 11914] 3 K. B. 1005 ; 

Skclten V. Baxter, [1910] 1 K. B. 321. Mentd. Turner v. 

Kini^sbury Collieries, [1921] 3 K. B. 169. 

3106. .]— Allen v. Francis, No. 

3177, post, 

3106. .] — A workman liaving 

met with an accident, two letters dated Apr. 23, 
1914, & May 2, 1914, were written on behalf of an 
approved society stating that it was purposing 
to take proceedings for the workman against the 
employer to obtain compensation under Work- 
men’s Compensation Act, 1906 (c. 68). Put- 
ceedings were then brought & at the hearing the 
secretary of the local branch of the approved 
society, who was called to give expert evidence, 
said, in answer to questions put in cross-examina- 
tion, that his society was an approved society &; 
had taken these proceedings in the name of the 
workman. He also Bald that the workman had 
not refused to take proceedings, but, though 
anxious to do so, had not the necessary money. 
The county ct. judge thereupon dismissed the 
application on the ground that under National 
Insurance Act, 1011 (c. 65), s. 11 (2), an approved 
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society was not entitled to bring proceedings in a 
workman’s name unless he Ixad unreasonably 
neglected or refused to take them himself. On 
appeal it was alleged on the workman’s behalf that 
he was not an insured member of the approved 
society, but was merely a member of it as a trade 
union, & it was contended that in these circum- 
stances National Insurance Act, 1911 (c. 55), 
s. 11 (2), had no application & that the proceedings 
were maintainable : — Held : on the evidence as it 
stood, the county ct. judge was entitled to draw the 
inference that the workman was insured in the 
society under National Insurance Act, 1911 
(c. 56), & as no case of surprise liad been made, & 
county ct. judge’s decision must stand. — ^Burn- 
ham r. IlAiiDY (1915), 84 L. J. K. 13. 711 ; 112 L. T. 
837 ; 8 13. W. C. 0. 57, C. A. 

Mentd. Turner i\ Kiiigabury Colllerica, [1921] 

.{K. 13. 169. 

3107. .] — A boy, who was in- 

sured in an approved so(;iety, having met with an 
accident, instructed a solr. &; (jommenced pro- 
C(iedings by his mother as next friend. The solr., 
however,^ declined to continue without certain 
costs being paid. The case was consequently 
adjourned, whereupon the local agent of lus 
ai)proved society ottered the society’s help, which 
was given. The society instructed another solr. 
to appear on the boy’s behalf, but no notice of 
<;hangc of solr. was given. Upon the case coming 
on for hearing, resps. objected that the solr. had 
no lociL8 siandi, & also tliat the application had now 
become that of the ai)proved society. The county 
ct. judge without hearing any evidence, upheld tliis 
contention, dismissed the workman’s application, 

ordered the approved society to pay the costs : — 
Held : the case must be remitted to be pi'operly 
heard. There was no evidence to sui)port i ho course 
taken by the judge, & liis order must be ^scharged. 

The provision in the National Insurance Act, 
1911 (c. 55), is . . . facultative & additional & 
enable in certain cases the insurance society to 
sue in the name of the assured against his will, 
subject to the society’s liability to pay costs 
(PiiiTjrjMORE, L..f.). — Doughty v, Ai.tiiam Col- 
liery Co., I/TD. (1910), 9 B. W. C. C. 298, C. A. 

Turner v, Kingsbury (Jolllerie.s, [1921] 

3108. Trade union.] — A trade union may 

help a workman but must not initiate ])roceedings 
in his mame (yer Cur.). — Bobbey v. Crosbie 
& Co. (1915), 84 L. J. K. B. 8,50 ; 112 L. T. 900; 
8 B. W. C. 0. 230, C. A. ; revsd, on other grounds, 
85 L. J . K. B. 239, II. L. 

3109. By whom proceedings brought — Question 
for judge.] — ^Burnham v. Hardy, No. 3100, ante, 

3110. — — .] — Where the issue in the 

county ct. in proceedings for compensation under 
Workman’s Compensation Act, 1900 (c. 58), is 
whether the insured ijcrson’s claim has been pi-o- 
perly taken by him, or has been taken in his name 
& on his behalf by the approved society, the issue 
must be determined as Detween the workman & 
his employer & the circumstance that the claim 
had been “ maintained ” by the approved society 
does not ipso facto afford a defence to the claim. 

In this case the insured person had signed a 
ret^ner for the solr., chosen by the approved 
society, to act for her &; had written letters to the 
effect that she wished her case to be taken up &, 
though the approved society gave a paHial 
indemnity as to costs & actually found the money 
for the expenses of proving her case, the county 
ct. judge found as a fact that the application was 
made by the insured person herself : — Held : there 
was evidence to support the finding &; no mis- 

J* — ^VOL. XXXJV. 


direction. — Skelton v. Baxter, [1918] 1 K. B. 
321 ; 85 L. J. K. B. 181 ; 114 L. T. 50 ; 32 
T. L. R. 130 ; 00 Sol. Jo. 120 ; 9 B. W. C. C. 97, 

C. A. 

Annotations : — ^Refd. Mackey v. Monks (PrcstAin), [1918] 
A. C. 59. Mentd. Turaor v. Kingsbury Colliories, [1921] 
3 K. B. 169. 

Proceedings by dependants & personal represen- 
tative of dependants.] — See Sect. 2, sub-sect. 2. 


SuB-HECT. 3 . — Claim and Answer. 

See Workmen’s Compensation Rules, 1920, 
8-18, 20, 25, 28. 

3111. Time for flUng notice of claim.] — P owell 
V. Main Colliery Co., No. 2971, ante. 

3112. Public Authorities Protection Act, 

1893 (c. 61), not applicable.] — Fry v. Chelten- 
ham CoRPN., No. 2933, ante. 

3113. Party claiming Indemnity.] — Where 

undertaken as defined by Workmen’s Com- 
pensation Act, 1897 (c. 37), & a contractor with 
them are both made resps. to arbn. proceedings 
under tho Act, the undertakers, if they desire to 
make a claim in the proceedings to indenmity 
against the contractor, must, live clear days 
before the day fixed for proceeding with the arbn., 
file a notice of their claim as provided by Work- 
men’s Compensation Rules, 1898, r. 19. — Appleby 
V. IIORSELEY Co., Ltd., [1899] 2 Q. B. 521 ; 08 
li. J. Q. B. 894 ; 80 L. T. 855 ; 47 W. R. 014 ; 
15 T. L. R. 410 ; 43 Sol. Jo. 508 ; 1 W. 0. C. 103, 
C. A. 

Annotations Ilowrard r. Driver (1903), 5 W. O. C. 

l.'iX Refd. Gill 17. Fonmiue (1913), 6 J3. W. O. C. !S11 ; 

Warburton v. Co-op. Wboloisale Soo., [19161 1 K. B. 906. 

3114. Service of notices — Registered post — Em- 
ployer residing out of jurisdiction.] — R. v . Owen, 
No. 3102, ante. 

3115. .] — Hunterv. Stadtische 

Hocuseefischeuei (tesells(;iiafi% No. 2232, ante. 

3116. Particulars — Contents of — Nature of Injury 
only need be stated.] — A workman stated in Lis 
particulars that the effect of an accident was a 
rupture on the left side. ’I’Jie judge, sitting with a 
medical assessor, found that lie never ha^ been 
ruptured but that there liad been disabling effects 
of tlie accident of which no mention had been 
made in the particulars & which bore no relation 
to ruptuj’c. The workman tlien applied for leave 
to amend his particulars to include these effects. 
The judge refused & made an award in favour of 
resps. : — Held : the workman is only required to 
state the nature of Ids injury & not its effects ; 
this was a mere misdescription of tlie effects, & no 
amendment was therefore needed. -Sidney v. 
Collins, Son & Co. (1910), 3 B. W. C. C. 433, C. A. 

Annotations: — Consd. WoHlniiuHter Brymbo Coal Sc Coke 

Co. t7. Evans (191 6>, 80 L. .1. K. B. 47. Reid. Htevoiis v. 

Thorne, [19161 2 K. B. 09; Temperton i7. Fletcher & 

Foarnall (1921), 132 L. T. 135. 

3117. .] — Temperton v. 

Fletcher, Son & Fearnall, Ltd., No. 3990, post. 

3118. Amendment of — When permissible.] 

— ^A workman sustained injury to his thumb. 
Liability was admitted, &. weekly payments were 
made. The employers then asked him to undergo 
a course of massage at their expense ; he agreed, 
& went to the hospital, where, however, ho refused 
to submit to the breaking down of the adhesions 
under an ancesthetic, which was a necessary 
preparation for the massage. Later, the employers 
applied for termination of the weekly payments on 
the ground that the man had unreasonably refused 
to have the top joint of his thumb amputated, 
which they alleged had been advised by his doctors. 

c o 
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8ed. 11. — Procedure in the arhUraiion: Sub-sects. 3, 
4y 5 <£? 6, ^,1 

The only refusal that might have been un- 
reasonable, which was proved, was that the work- 
man had refused to have the adhesions broken 
down under an anajsthetic preparatory to the 
massage, which was the actual advice given by his 
doctors, ^J'he county ct. judge stated that he 
thouglit this refusal was covered by the employers* 
application, but that to prevent any doubt on this 
point he would amend the particulars ; he then 
found that the refusjd was umeasonable, & ter- 
minated the compensation : — Held : the emi)loycrs 
having failed to prove the only refusal alleged 
(amputation) as unreasonable in their particulai*s, 
their appli(;ation failed ; they were debarred from 
raising the question of the other refusal (massage), 
as it was a distinct issue which had not been raised 
on the particulars given to the? workman, & which 
was too serious to be imported into the case by 
amendment at the hearing. — H ays Whaup Pko- 
PRiKroKS V. Brown (1909), 3 B. W. C. C. 84, 0. A. 

Annotation Distd. Milos v. Dawo (1915), 8 B. W. C. C. 225. 

3119. Power of Judge to refuse — Where 

no dispute.]— Stevens v. Thorne & Co., No. 3904, 
2 ) 08 i, 

3120. Answer — Contents of — Employer not 

bound to allege malingering.] — workman 
received compen^tion for the loss of the little 
linger of the right hand. Compensation was 
st(.)pped, on the advice of the employ* rs’ doctor. 
The workman applied for it to be continued, & 
(ho employers, by their answer, stated tliat they 
had offered him suitable work, which he had 
refused, but they did not say that the workman’s 
conduct was um‘easonable. ^J'he county ct. judge 
found that the ^ refusal was unreasonable, & 
dismissed the application. The workman appealed 
on the ground that, as tlu* answer liad not raised 
the question of unreasonableness, the judge had 
no power to giT<» a decision upon it the 

appeal miist^ be dismissed ; the employer is not 
bound speciiically to allege in his answer that a 
workman is a malingerer.* - Potts v, GuiIvDFOrd 
Syndk’Ate (1914), 7 B. W. C, C. 97.5, C. A. 

3121. Whether general denial of 

Incapacity sufficient— To raise question of fitness 
for light work.] — ^A sailoj-, who had met with an 
injury by ac<‘ident, was paid full compensation at 
the rate of 17.s, lid. a week for a period of neai’ly 
throe years, when the jiayments stopped on Jan. 9, 
1917. The workman then applied for full com- 
pensation, & the enijiloyers filed an answer stating 
that the man was not incapacitated & had not 
been since Jan. 9, 1917, & alternatively, if in- 
capacitated, such incajiacity was not the result 
of tht”.^ accident. At the hearing medical evidence 
was given t«» the effect that the man’s incapacity 
was partly due to his having abstained from doing 
any work. Appet. admitted that his doctor had 
advdsod him to go to work, & thei*e was evidence 
that he could, had lie tried, have found suitable 
work. The county ct. judge took this evidence 
into consideration & reduced the amount of com- 
pensation to 10s. a week, on the ground that 
appet. s partial incapacity was in part but not 
wholly due to his own conduct. Against so much 
of the award as reduced the compensation the 
workman appealed, contending that the question 
of being fit to do light work was not raised by the 
employ^* answer, & the judge had no jurisdiction 
to consider any such evidence //c/d : the answer 


died sufficiently raised the question, Sc there was 
ample evidence to support the award & no mis- 
direction. — House v. Hutchinson (1917), 10 
B. W. C. C. 523, 0. A. 

8122. Effect of failure to file — Discretion of 

Judge to admit evidence or adjourn.] — Where a 
resp. to an arbn. in the county ct., having failed 
to file an answer, desires to produce evidence which 
is not (jonsented to by appet., the judge may, 
on such terms as he shall think fit, either proceed 
with the arbn. & allow resp. to avail himself of 
such evidence, or adjourn the arbn. to enable 
resp. to file such answer. — Silvester v. Cube 
(1899), 16 T. L. B. 434 : 1 W. C. C. 120, C. A. 

8123. Admission of particulars.] — 

Chapman v. Smith, No. 3411, post, 

8124. Workman — Duty of Judge to 

adjourn.]— A boy of fouiieen severely injured his 
hand, losing two fingers & a thumb. After pay- 
ments had been made for mx months the employers 
applied for a review on the ground that he was 
able to do light work, which they were ready to 
offer him. Owing to his having changed his solrs., 
the workman was not ready with his answer, & 
asked for an adjournment. The county ct. judge 
would not adjourn tlie case, but reduced the 
compensation by the amount of the wages for 
the liglit work offered : — Held : the order of the 
county ct. should be discharged, & the case 
remitted for review at a future date, the workman, 
in the meantime, undertaking to attempt to do 
the work offered to him. — Thornbkr & Sons, Ltd. 
V. Durkin (1914), 7 B. W. C. C. 648, 0. A. 

3125. Amendment of — Not for purpose of 

denying admission.] — Buckley v, Marchington & 
Co., No. 2841 , ante, 

3126. Effect of neglect of workman to proceed — 
Right of employer to apply to have question 
settled.] — Powell v. Main Colliery Co., No. 
2971, ante. 


Sub-sect. 4. — ^Appearance op Parties. 

See Workmen’s Compensation Rules, 1926, r. 35. 

3127. Right of audience— Solicitor’s managing 
clerk— Discretion of Judge.]— At the heanng of an 
interlocutory application by the employer for the 
order that the workman sJiould give particulars 
of incapacity, the workman was represented by tlie 
managing clerk of the solr. on the record, himself 
an admitted solr. The county ct. judge refused to 
hear him, as not being the proper pei*son to appear 
in ct. : — II eld : the I'efusal was within the discrc- 
tion of the judge ; for tliis purpose there is no 
distinction between in(>orlocutory & final matters. 
— Rogers v, Holborn Metropolitan Borough 
(1014), 7 B. W. C. C. 432, 0. A. 


Sub-sect. 5. — Evidence. 

3128. Admissibility — Statement of deceased 
workman.] — Hewitt v, Stanley Brothers, I/h>., 
No. 2684, ante. 

3129. .]— Beare V, Garrod, No. 2324, 

ante. 

8180. Made in course of duty.] — Finn 

Shelton Iron, Steel & Coal Co., Ltd., No. 
2545, ante. 

As to bodily feelings.] — See Evi- 
dence, Vol. XXII., pp. 70, 71, Nos. 416-417. 

Finding of coroner’s inquisition.] — Sec^ 


^ PART XIV. sect. 11, bub-sect. 5. 

ti9j3) s. cfm?; ao^ tfn. bIV^c. ”• co-« 
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generally^ Couonbrs, Vol. XIII., pp. 259, 260, 
Nos. 402-410. 

Certificate of death.] — Sec, generally. Evi- 
dence, Vol. XXII., p. 323, Nos. 3173-3179. 

3131. Information given between trial & 

Judgment.] — ^McCaiitiiy v. Melita (Owners), No. 
2776, ante. 

3132. Evidence of allegation raised late In 

proceedings— Discretion of Judge.] — Leivers v. 
Barber, Walker Co., No. 2490, ante. 

3133. Medical opinion of non-medical 

witness — Student In toxicology.] — Nightingale v. 
Biffen, Hewitt v. Bifpen, No. 2737, ante. 

Medical text books .] — See Evidence, Vol. 

XXII., p. 380, No. 3959. 

3134. At what stage of proceedings admitted — 
Whether after judgment.] — Arbn. proceedings wei-e 
closed & the county ct. judge pronounced in 
favour of appct. Certain arguments were then 
addi*ossed t<j the judge, & in consequence he 
reca.ll(Hl api^ct. & then altered his verbal award in 
i*cppc(;t the duration of the compensation 
awarded, & made jiayments terminable as from 
the date of the arbn. The award was then drawn 
up in tliis form & si^ed : — Held : the award as 
corrected was valid. — Heath v. Hackney 
Marshes National rROJEcrriLB Eactouy (1917), 
10 B. W. C. C. 301, C. A. 

.J — Sec, generally. Evidence, Vol. 

XXlT., pp. 477-479, Nos. 5029-5050. 

3135. What amounts to admission of liability — 

-Allegations not traversed.] — The particulars of 

ail application for ai*bn. filed by a workman 
a.llc‘g(*d th(j circumstfinccs of an a<;cidcnt, & that 
c(‘rtain payments of compensation had been made 
by th(^ employers. The employers’ answer left 
everything admitted, except the extent of in- 
capacity & the amount of compensation to be 
paid. The county ct. judge dismissed the work- 
man’s application on the ground that there was 
not sufTicient evidence of accident ; — Held : the 
allegations as tx) accident not having been traversed 
by thc^ employers’ answer, they must be taken to 
have been admitted, & thei’efore there was no 
nec(*ssity for the workman to call evidence on this 
lioint. — B udge v. Young & Son (1914), 7 B. W. 
C. C. 406, C. A. 

3136. Letter from Insurance company.] — 

An insurance co. who were contesting a workmen’s 
compensation case as agents for the employer, 
had written a letter to appct. admitting liability. 
Tlie letter, however, had not been acted upon, & 
the county ct. judge decided against the workman 
on the merits of the case : — Held : without 
hearing the merits, the letter was an admission of 
liability binding on the employer. — E raser v. 
Driscoll (1916), 9 B. W. 0. 0. 264, O. A. 

Annotatims : — ^Dbtd. Dutton v. Sneyd Bycars Co., 11920J 

1 K. B. 414. Dfstd. Maloney v. Pink (1»2»), l.-JO L. T. 

600 . 

3137. .] — Maloney v. Pink (E. & T.), 

Ltd., No. 2753, ante. 

3138. Letter to parent of workman — Offer 

to continue voluntary payments.] — A boy received 
an injury by accident in the course of his employ- 
ment. His employer, without fully inquiring 
into the facts, paid compensation for five weeks, 
& wrote a letter to the boy’s father offering, on 
certain conditions, to continue the payments. 
At the hearing the county ct. judge found that the 
accident did not arise out of the employment, but 
that, in the circumstances, the employer was 
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t. Ptwer to make prospective award.] 
—Hall (U. & H.), Ltd. v. Bbauy 


estopped by his conduct from denying liability ; — 
Held : neither the letter nor the payment of com- 
pensation amounted to an estoppel. — Harrison v, 
Peathbrstonb (1916), 10 B. W. 0. 0. 61, C. A. 

3139. Voluntary payment of compensation.] 

— ^Haiuuson V. Featherstone, No, 3138, ante. 

3140. Signature of special receipt 

forms.] —Appct. >vas employed by a co., whose 
imderiaking was controlled by the Ministry of 
Munitions during the war, to manufacture poison 
gas, &; ho was incapacitated by gas poisoning 
on July 5, 1916. At first he continued to receive 
his fuU wages, but after about eight weeks ho was 
paid £1 Is. lid. a week until Mar. 1917, when he 
sufficiently recovered to do light work for a 
colliery co., & he received in addition to his wages 
in that employment, half tlie difTcrcnco between 
his wages before he was disabled & his then wages. 
In July, 1918, he again became incapacitated as 
the result of the poisoning, & he was again paid 
£1 Is. lid. a week until Jan. 8, 1019. Since then 
he had been paid only 10s. a week. On the hearing 
of a claim for compensation under Workmen’s 
Compensation Act, 1906 (c. 68), the employers 
denied liability on the ground that appct. was 
suffering from a disease admittedly resulting from 
his employment, but one not covered by Schcid. III. 
to the Act. It was contended in answe>r that the 
employers by their conduct wel■e^ estoppeei from 
denying the case came within the Act, because 
during the man’s incapacity they had required 
him from time to time to sign a declaration form 
known as the Munitions Finance Form W.C.A. 3, 
& he had given receipts on a form issued by the 
Ministry known as W.C.A. 4 ; & that payments 
corresponded in amount to pa^nients recoverable 
under the Act. l^hc county ct. judge held that tlui 
only inference from the above evidence was that 
the payments were made to appct. as payments 
due & payable under the Act, & that the co. were 
estopped from denying that appct. was entitled to 
an award ; — Held : there was no estoppel ; it 
was not competent for master & servant by con- 
duct or agreement to give jurisdiction to the county 
ct. judge to award compensation othci*wise than 
in accordance with Worlanen’s Compensation Act, 
1906 (c. 58) ; a disease not mentioned as an 
industrial disease in Workmen’s Compensation 
Act, 1906 (c. 58), Sched. III., or in the orders 
extending the operation of that Sched. could not 
therefore be brought within the limits of that 
jurisdiction either by agreement or estoppel. — 
DuTi’ON V. Sneyd Bycars Co., I^td., 11920] 1 
K. B. 414 ; 89 L. J. K. B. 85 ; 122 L. T. 333 ; 
36 T. L. K. 54 ; 64 Sol. Jo. 99 ; 12 B. W. 0. C. 315, 
O. A. 

AnnotaHoriH : — ConJid. WillianiH v. Quest, Koon & Neitlefulds 

(192.6), 133 L. T. 111. Reid. Maloney v. Pink (1923), 

130 L. T. 500. 

Failure to file answer .] — See Sub-sect. 3, 

ante. 


Sub-sect. 0. — ^Powers op Judge or 
Arbitrator. 

A. In General. 

Sec Workmen’s Compensation Act, 1926 (c. 81), 
sched. I. (4), (6). 

3141. Limited to Jurisdiction under the Act— 
Cannot be enlarged by agreement or estoppel.]— 
Standing v. Eastwood & Co., No. 2058, ante. 


of a commiSHion to tako the ovidonco 
of wltnosses in order that the evidence 
so taken may be used boforo him as port 
of the evidence on wliioh to base his 

c c 2 


(1913), 47 I. L. T. 211.— IR. 

a. Power to order evidence on com- 
mission .] — judge acting os an arbi- 
trator has power to direct the issue 
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Sect, 11. — Procedure in the arbitration : Sub-sect, 6, 
A„ B, & C.] 

8142. .] — Dutton v, Sneyd Bycaiis 

Co., I/TD., No. 3140, ante, 

3148. Power to grant new trial.] — Mountain 
r. Pakk, No. 3044, ante, 

8144. .] — A workman made a claim upon 

his employer for compensation for an injury which 
he said he had sustained in liis employment. 
The employer denied liability. On the matter 
coming on for hearing before tlie coimty ct. judge, 
some communications piissed between counsel & 
a settlement was andved at whereby it was agreed 
the employer should pay to the workman £50, & 
costs. The judge madt^ an award “ by consent,” 
giving effect to the agreement. After the award 
was drawn up & signed by the judge, the employers 
paid tlie £50 into ct. & paid the agreed costs. 
Altei wards the workman apidied to tlie judge 
to set aside the award & order a new trial, on the 
ground of the inadequacy of the lump sum, k, on 
tli(^ groimd of a communication made to him by 
his ( ounsel. The judge ordered that the awiird be 
set aside, & that appet. have a new trial : — Held : 
the judge, after liis award liad been drawn up 
& signed, had no power to set it aside. — Brown 
V, WiirnsHEAD (1920), 13 B. W. C. C. 18, C. A. 

3145. .]— At the trial of an action for com- 

pensation for injury the county ct. judge gave 
judgment for deft. Appet. subsequently applied 
to the same judge for a new trial, on the ground 
that lie had been taken by surprise, tliat he had 
two witnesses who would give fresh evidence. The 
judge made an order for a new trial. Deft, 
appealed ; — Held : the defence was sufficiently 
e^cplicit, & appet. could not impugn it because an 
issue correctly stated was presented to him in a 
form wliich lie did not anticipate ; he must show 
not only that ho was surprised, but that the 
surjirise had led to an erroneous decision ; it was 
a matter of jiublic unportance tliat litigants should 
not be encouraged to keep on applying for new 
trials, & tlie axiplication should oidy have been 
granted on authoritative xiroof (a) that the evi- 
dence would be available, ^ of a satisfactory 
chai’acter ; (b) it would bo not inen*ly a contra- 
diction of evidence given bufure, but of a weighty 
nature, & such tliat its absence might presumably 
have caused a miscarrii^e of justice ; (c) it could 
not with reasonable diligence have been called at 
the trial ; these features having been lacking at 
the ax>plication, the order must be set aside. — 
(jJUEST V, iBBOTSON (1922), 91 L. J. K. B. 558 ; 126 
L. T. 738 ; 38 T. L, K. 325 ; 66 Sol, Jo. 298 ; 15 
B. W. V, C, 43, 0. A. 

3146. Power to alter award — Not after award 
signed & sealed— - Unless accidental slip or omission.] 

—A county ct. judge has no power to alter 
his award after it has been signed & sealed unless 
there has been an acciden£u slip or omission 
within Workmen’s Compensation Kulcs, 1907- 
1911, r. 28 (2). 

A workman having sustained personal injury 
by accident arising out of & in the course of his 
employment, an agreement for compensation by 


his employers was recorded. The ^ employers 
having applied for the review, termination, or 
diminution of the weekly sum payable to the 
workman, the county ct. judge reduced the com- 
pensation & directed that the employers should 
pay the costs. After the ct. rose he added a note 
that on further consideration he directed the 
award to be without costs, & his signature was 
placed after that note. In the award as drawn up 
no costs were awarded to either party. The 
workman applied that the award might be cor- 
i*ectcd under Workmen’s (Compensation Buies, 
1907-1911, r. 28 (2), by awarding costs to liim, on 
the ground that the award as drawn up differed 
from that made by the judge at tlie hearing : — 
Held: the judge had power to alter liis award 
until it was signed & sealed within Workmen’s 
Compensation liules, 1907-1911, r. 28 (1), but not 
afterwards. — ^M owlbm (John) & Co. v, Dunne, 
[1912] 2 K. B. 1.36 ; 81 L. J. K. B. 777 ; 106 
L. T. 611 ; 5 B. W. C. C. 382, C. A. 

Annutaiimi: — Folld. Brown v, Whitohead (11)20), 13 B. W. 

C. C. 18. 

3147. To rectify mistake.] — A workman 

employed in a colliery ruptured himself wliilo 
twisting a tub with the object of getting it on to the 
rails. He obtained an award of full comx)ensation 
up to a certain date, & a declaration of liability 
was inserted in the award by mistake. Corre- 
spondence ensued between the parties with a 
view to the rectification of the mistake. In the 
course of the correspondence the workman notified 
the employers that he had never been asked for a 
declaration of liability. The question how the 
costs of the rectification should be borne being in 
dispute, the employers appealed, asking for an 
order that so much of the award as ordered that a 
declaration of liability of the employers to pay 
compensation be recorded might be set aside k, 
for an order that the workman should pay the 
costs of the appeal ; — Held : there had evidently 
been a mistake & the matter might have been put 
right without I'ecourse being had to tlie Ct. of 
Appeal. — W est v, Stavbley Coal & Iron Co., 
IjTiy, (1922), 15 B. W. C. C. 174, C. A. 

3148. Power to grant discovery or Interrogatories.] 
— Sutton v. Great Northern By. Co., No. 3045, 
ante, 

3149. Power to make prospective award — 
Smalier payments after fixed time.] — Baker v, 
Jewell, No. 3513, post, 

3150. Payments varying with earning.] — 

On an application to review, the county ct. judge 
awarded to a partially incapacitated workman 10^. 
per W'eek, of two-thirds of the difference between 
£1 & his actual earnings, whichever sum should 
be the less ; — Held : there was no jurisdiction to 
make such an award. 

The county ct. judge has exceeded his juris- 
diction in making his award on the sliding scale 
((’ozens-Hardy, M.B.). — ^Newhousb & Co. v, 
Johnson (1911), 5 B. W. C. C. 137, C. A. 

8151. Power to order evidence on commission.] — 

In a claim under Workmen’s Comxrensation Act, 
1906 (c. 58), it appeared that appet. was employed 
by resp. as on errand boy & was injured by an 


ttward.— /if Bodnkk & West Uanauian 
COLLIKIUES (lttl2), 22 W. L. U. 765 • 
3 W. W. It. 62»; 8 I). L. It. 462 ^5 
Alta. L. K. 1C3.— OAN. 

b. Power to amend ideudinga.] — 
An arbitrator has the same powers os 
tA) unieudments of ploodings in pro- 
cec'dingB before him as a Jucigre has in 
a civil action. — ^Moork v. Crow’s Nkst 
Pass Coal Co., Lti>. (lUlO), 16 B. C. It. 
31)1.— CAN. 

0 . Whether power to state case to 


judge — After award made, 1 — ^An arbitra- 
tor has no power, after he has made his 
award, to submit a question to a Jud^. 
— -ife Lewis Sc Grand Trunk Pacific 
25 W. L. R. 118 ; 4 
W. R. 1246 : 13 D. L. R. 162 ; 18 
B. C. R. 329.-^AN. 

_ Que^ion of lew.) — H obbs 

Sc Samuels v, Bradley (1900). 2 F, 
(Ct. of Sess.) 744.-HSGOT. 

•. — Montgomery v, 

NiDDRUfi & Benxiar Coal Co., Ltd., 


[1918] S. C. 181.— SCOT. 

f. Power to decide statue of 
dependant — IllMimaie child,] — 
whether an allowed dependant occupies 
the status of an llfogitimate child, 
should be considered Sc decided in on 
arbn. — Johnstone v, SrsNcsB (James) 
& Co., [1908] S. C. 1015 ; 45 Sc. L. R. 
802 ; 16 S. L. T. 182 ; 1 B. W. O. C. 
302.— SCOT. 

R. Widow,h-Fi¥n CJoal Co.. 

Ltd. «. Wallace. [1909J 8. O. 682 ; 
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accident as a result of wLich his leg had to be 
amputated. He filed a request for arbn. & applied 
for an order that he should be examined forthwith 
before an officer of the ct. at the hospital in which 
he was being treated. The county ct. judge 
made an order that he should be examined before 
the registrar on notice to resp., & that a copy of 
the examination should be used as evidence at the 
trial of the arbn. The examination was taken 
accordingly, but, owing to a misunderstanding, 
resp. was not represented at it : — Held : the Ct. 
of Appeal had jurisdiction to entertain an appeal 
from the order ; the judge was sitting as arbi- 
trator had not all the powers which he exci'cised 
as county ct. judge ; & he had no ijower to order 
e^ddence to be taken by commission. — Tayloii 
V, CiUPPS, [1914] 3 K. B. 989 ; 83 L. J. K. B. 1538 ; 
111 L. T. 780 ; 30 T. L. R. 610 ; 7 B. W. C. C. 
633, 0. A. 

Amwiatiim Refd. Tiu’iicr tJ. Kingsbury Collieries, [1})21] 

;i K. IJ. 169. 

3152. Power to suspend proceedings.] — S mith 
r. Davis (D.) & Sons, IjTD., No. 2956, ante. 

3153. Power to award lump sum — By consent.] — 
Uaydock V. Goodteu No. 3587, post. 

Power to amend particulars or answer .] — See 
Sub-sect. 3, ante. 

R. To liefer io Medical Referee. 

See Workmen's Compensation Act, 1925 (c. 84), 
sched. I. (11). 

3154. Power to refer to medical referee— Where 
evidence conflicting.] — A seaman was injured, & 
claimed compensation. U'hc medical evidence 
being conflicting, tlie count y ct. judge referred the 
matter to a medical ivfoi*eo for report under 
Workmen’s Compensation Act, 1906 (c. 58), 
sched. II. (15). He certiiied that the man was 
lit for light work if he W'ore a tmss, but not fit for 
work as a seaman, or for lifting. On this cer- 
tificate the county ct. judge awarded compensa- 
tion on the basis of total incapacity : — Held : the 
judge was entitled under the regulations so to 
refer the matter to a referee, & on the latter’s 
tificatc was entitled to make the award. — H en- 
mCKSEN V. SWANH1IJ)A (OWNERS) (1911), 4 B. W. 
C. C. 233, C. A. 

3155. Where death results from Injury.] — 

The power conferred upon a coimty ct. judge by 
Workmen’s Compensation Act, 1906 (c. 68), 
sched. II., para. 15, to refer to a medical referee 
extends to a case where death has resulted from 
the injury in respect of which compensation is 


claimed. — Carolan v, Harrtnoton & Son, [1911] 
2 K. B. 733 ; 80 L. J. K. B. 1153 ; 105 L. T. 271 ; 
4 B. W. C. C. 253 : sxnb nom. Caurolan v. Har- 
rington, 27 T. L. R. 486, C. A. 

3156. When reference may be made — Not before 
opening of case.] — Upon an application by the 
employei’S to review, a consent ^joumment was 
applied for. The county ct. judge, without the 
case being opened, or any evidence being given, 
gi’anted an adjournment & ordered a reference to 
the medical referee, who happened to bo in ct., 
so that he might report as to the workman’s 
condition : — Held : there was no jurisdiction to 
order such reference at this stage of the pro- 
ceedings. — ^I’EiLL & Sons v. Payne (1915), 8 B. W. 
C. C. Ill, C. A. 

3157. Report of referee — For use of arbitrator 
only — Discretion to allow parties to see.] — Bow- 
den V. Barrow Brothers, No. 3052, ajile. 

3158. Examination by referee — Parties not en- 
titled to attend.] — Bowden r. Barrow Brothers, 
No. 3052, ante. 

Medical referee or arbitration tribunal.] — See 
Sect. 9, sub-sect. 5, ante, 

C, To Appoint Medical Assessor. 

See Workmen’s Compensation Act, 1925 (c. 84), 
scIumI. I. (5). 

3159. Who may be appointed assessor— Not 
doctor who. has already given opinion.] — A 
medical referee appointed under Workmen’s 
Compensation Act, 1900 (c. 58), having given a 
certificate that a workman was suffering from a 
scheduled industrial disease at a certiiin date, 
with the addition tliat he had comi^letely recovered 
at the date of the certificate, the workman com- 
menced proceedings wliich raisi^d the same issue 
as that on which the opinion had been given ; — 
Held : the county ct. judge was not entitled to 
appoint as his assessor the same doef^r who hud 
already given his opinion f)n the question. — 
WALUS V. SoUTTEU (ANDREW G.) & Co., LTD. 
(1915), 59 Sol. Jo. 285 ; 8 B. W. C. C. 130, C. A. 

3160. Right to act on advice of assessor— After 
examination of workman.] —ConlUcting medical 
evidence was given in an arbn. before a judge 
sitting with a medical assessor. The judge directed 
the medical assessor to examine the workman in 
his private room. On his return, the assessor 
communicated his opinion privaUdy to the judge, 
who then said he adopted the view the assessor 
liad advised & found in favour of the employer. 


46 Sc. L. R. 727 ; [1909] 1 S. L. T. 
i>09 ; 2 B. W. C. C. 264.— SCOT. 


h. Power to determine validUy of 
discharge — On applicaivm to record 
^w.^randnm.} — Hanlry v. Niddrik 
Beniiau Coal Co., Ltd., [1910] S. C. 
875.— SCOT. 


PART XIV. SECT. 11, SUB-SECT. C 
— B. 

31641. Power to refer to medicc 
rejeret — Where evidence conflicting.}- 
V. Guay & Son. [1910] S. C 
L. 11. 640 ; [1910] 
L. T. 373 ; 3 B. W. C. C. 572.— SCOT 

*1 — Gbacir t 

B- W. C. C. 630.— ^COT. 

TT' l^otsjUhstandifHf employer* 
to admit accident.] — MacLroi 
f * PtbklCo., Ltd. 

Ga25] S. C. 69.— SCOT. 

^ -.] — Whore the em 

^ workman applied for i 
reterenoo to a medical referee :—IIeld 
iSn? reference was not renderoc 
moompotoat by the fact that th 4 


employers did not admit the accident 
Sc made their application witiiout 
prejudice to their rikbt to diHpute Hk 
occurrence. — ^M‘G ebchan v. Glabuow 
Ikon Sc Steel Co., Ltd., [1926] S. C. 
4.— SCOT. 

m. Though matters of fact not 

wholly medical involved.] — A medical 
referee in dooidln^ a qut^tiou as to a 
workman’s condition Sc lit ness for 
employment must necessarily have 
regard to facts wliich are not wholly 
medical. — ^M'N auoht v. G^uirallan 
Coal Co., Ltd., [1926] S. C. 351.— 
SCOT. 

n. When reference may be made.] 
— MacLeod v. Glasgow Iron & Steel 
Co.. Ltd. (1925), 18 B. W. C. C. 560.— 
SCOT. 

o. Necessity for prevUnis dis- 

posid of application by sheriff-clerk.] 
— Connelly v. Manor I*owih Coal 
Co., [1926] S. C. 67.— SCOT. 

p. Power of farther reference — 
Ambiguous certificate.] — A medical 
referee’s certlUcate was not <;lcar to the 
mind of the arbitrator, wiio held he 
had no power to ask for an explanation : 


--livid: an arbitrator Is entitled to 
send back to the medical referee for 
explanation a cortiheato which is 
ambiguous, unintelligible or open to 
ditTcrent ponstructlons. — Kennedy v. 
Dixon (Wiujam), Ltd.. [1913] S. C. 
659; 50 So. L. R. 453 ; [1913] 1 

S. L. T. 253 ; 6 B. W. C. C. 434.— SCOT. 

q. Certificate incomplete.] — 

GiLifooLKY V. Watson (John), Ltd., 
[1924] S. C. 794.-H5COT. 

r. .] — Read v. Anchor 

Donaldson, Ltd., [19261 S. C. 132. 
—SCOT. 

t. NeccssUy for unambiguous medi- 
cal report — For sutmission to medical 
referee.] — Held: as the medical report 
obtained by the employers ooutained 
no clear h unambiguous statement 
as to the workman’s condition, it did 
not Justify a reference to a medical 
rofoKie.—CRAMSiEv. Wilsons & Clyde 
Coal Co., Ltd.. 11026] S. C. 364.— 
SCOT. 

a. .] — Howes v 

Mount Vernon Colliery Co., Ltd. 
(1925), 18 B. W. C. C. 672.— SCOT. 
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C., D, <£? E, ; aub-aect. 7, A. (a) (&).] 

No objection was taken on behalf of the working 
to the examination : — Held : there was no mis- 
direction, & in any event, as no objection had 
been raised at the hearing, the point was not open 
to be taken on appeal.— ^mith v. Foster (1913), 

0 B. W. 0. C. 498, 0. A. 

3101. Where conflicting medical evidence.] 

— An apparently perfectly healthy dock labourer 
of fifty-one years of age was injured in the course 
of his employment by being struck by a lieavy 
piece of timber on the lower part of the back. 
He was incapacitated for some thre^e months. 
He then returned to work for six months, but was 
never again strong & healthy. He complained 
of increasing kidney trouble, & was taken to the 
hospital & operated on for cancer of the kidney. 
He ultimately died fi*om a clot of blood in his 
lungs, being the after-ellects of a subsequent 
opciration performed in order to heal mort^ 
olTcctively the scar caused by the first. There was 
some conflict of mcdiciil evidence as to the possible 
origin of the cancer. The county ct. judge, 
sitting with a medical assessor, found that death 
r(*sulted from the injury by accident : — Tfeld : 
there was (widence to support the finding ; a judge 
is justified in I'clying upon the medical opinion of 
tlui a8S(iS8or. — I jKwis r. Port op J^ondon 
Autiiortty (1014), 111 L. T. 770 ; 58 8ol. Jo. 
080 ; 7 B. W. 0. C. 577, C. A. 

Annotalioun : — Befd. .loiujH r. (jiicsl, Kecij & Ncttlefolds 

(1915), (JO Sol. .lo. 7.'i ; V. (,'oimeUy (lOKi). 10 

JJ. W. 0. (;. 4:i0 ; Kurwicker r. LoiuUm (Graving: Dock Co., 

IIOIOJ 1 K. U. }J70. 

3162. .] — A workman was injured by 

accident & was paid compensiit*ion for some ten 
years. The employers then applied to tcmiinatc 
the payments. The application cjunii befoius the 
county ct. judge sitting with a medical assessor. 
There was a conflict of medical opinion between 
the doctors called for the oijposing sides, but the 
learned judge, aftor consultation with the medical 
iissessor, accepted th(j evidence of the employei’s’ 
doctor, that the man Jiad fully recovered from the 
ciiTects of the accident, tenninatod the payments : 
— Held: the question was purely one of fact. 
There was evid(*n(;e to sujjport the finding, & no 
misdirection. — h^iiETCiiER k Sons & FEAiiNKi.n, 
Ltd. V, (k)CKKLL (1920), 13 H. \V. C. C. 314, (J. A. 

3163. - - When opposed to medical evidence.] 

— Woods v. Wilson 8ons & Co., Ltd., No. 2323, 
ante, 

3164-. .] — Booth v. Carter, No. 27(31, 

ante. 

3165. ,|- -V county ct. judge, wdio is 

sitting with a me^lical r(*feree as assessor in an 
arbitration under >V''orkmen’s Compensation Act, 
1900 (c. 58), i.s at liberty either to accejit or to 
reject, as he thinks fit, the medical opinion of the 
assessor, even though directly ail verse to that of 
the doctors who have been called as witnesses, the 
as^ji^r lieing entitled to express Ins medical 
opinion upon the facts as tliey liave been given in 
evidence at the hearing of the arbn. & the judge 
having acceptod tliat opinion is justified in acting 
upon it.— -Carpenter v. Wandsworth Corpn. 
(1917), 117 L. T. 183 ; 10 B. W. C. C. 340, C. A. 

3166. Liberty to reject advice of assessor.] — 
Carpenter V. Wandsworth Corpn., No. 3105, ante. 

3167. .]— Purse Y v. G Wynnes, JLtd., No. 

3220, post. 

3168. Duty of assessor— To assist with medical 
knowledge — Not to cross-examine witnesses — ^Nor 
act as advocate.] — E arwickeb v. London Graving 
Dock Co., I/td., No. 3192, post. 


D. To Adjourn. 

3169. Discretion to adjourn — ^All matters must 
be taken into consideration.] — A county ct. judge 
sitting as arbitrator under Workmen’s Compensa- 
tion Act, 1906 (c. 58), is not acti^ within his 
judicial discretion in refusing, without reason 
assigned, to grant an adjournment for the pro- 
duction of relevant evidence. In such a case a 
new trial will be ordered. 

The question whether there shall be an adjourn- 
ment of the proceedings in cases arising under 
Workmen’s Compensation Act, 1906 (c. 58), is 
one wliich is within the discretion of the county ct. 
judge before whom such proceedings are pending, 
& although the Ct. of Appeal has power to interfere 
with the judge’s decision in regard to the granting 
of an adjournment, it will refrain from doing so 
unless it appears to them that such discretion has 
been exercised in a way which shows that all 
neccssiiry matters have not been taken into con- 
sideration, notwithstanding that they may not 
agree with the judge’s decision. — Jones v. S. 11. 
Anthracite Collieries, Ltd. (1920), 90 L. J. 
K. B. 1315 ; 12 4 L. T. 462 ; 13 B. W. 0. 0. 346, 
C. A. 

3170. Failure to file answer -Tender of 

evidence.] — Silvester v. Code, No. 3122, ante. 

3171. Tender of evidence prejudicial to 

employers.] —A miner contracted nystagmus at 
work, &; soon after became insane. He wiis paid 
compensatifin for nystgamus under an award. 
Later the employers applied to review & diminish 
the payments on the gmund that total incapacity 
had ceased. The workman simply statocl in his 
answer that the application would be resisted on 
the ground that there had been no change of cir- 
cumstances since the award. The county ct. 
judge at the hearing refused to admit evidence 
tendeixjd on behalf of tlie workman to show that 
the man’s insanity was the result of nystagmus. 
The judge stated that this could not be given in 
the evidence as the employers had had no notice 
iliat such a point was going to be raised. He 
reduced compensation accordingly : — Hctd : (1) the 
judge should have admitted the evidence ; (2) or, 
if prejudicial to the employei’s to have done so 
then, he should Imvo adjourni’d the case at tlie 
workman’s expense, so that the evidence might 
be given at a later date when the employers had 
liad an opportunity to prepare to meet it. — 
Westminster Brymho Coal & Coke Go., T/ro. y. 
Evans (1916), 86 L. J. K. B. 47 ; 115 L. T. 365 ; 
9 B. W. C. G. 512, G. A. 

3172. For further evidence.] — In an applica- 

tion for aibn., by the dependant of a deceased 
workman, medical evidence was given, after the 
close of appet.’s case, on belialf of the employers, 
to the effect that a person whose vitality had been 
lowered was not more susceptible to influenza 
than a person whose vitality was normal. The 
county ct. judge expressed his surprise at this 
evidence & adjourned the case in order tliat each 
side might have an opportunity of adducing 
further evidence on that point. At the adjourned 
hearing medical evidence was called on behalf of 
appet. to prove the contrary. This was accepted 
by the judge, who awarded for appet. ; — Held : 
while it was imdesirable for a coimty ct. judge to 
express his opinion before the .completion of 
a case, yet if he thought that he could not dispose 
of a case without more evidence it was a matter of 
discretion for him to adjourn the case for the 
purpose of obtaining further evidence. In the 
present case it could not be said that he did not 
exercise his discretion judicially &, as there was 
evidence to supx>ort Ids finding, the finding could 
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not be interfered with. — ^M organ v. Speedwell 
(Owners) (1921), 14 B. W. C. 0. 226, C. A- 

E, To Grant Declaration of Liability. 

3173. Power to grant — Though not asked for by 
either party.] — ^Ashrody v. City op Edinburgh 
(Owners), No. 2063, ante. 

3174. On application of either party — ^Time 

for application — Before evidence called.] — 
Marshall v. Clayton & Shuttle worth. No. 
3543, post. 

3175. Discretion to refuse.] — Marshall v. 

(^LAYTON & ShUTTLEWORTH, No. 3543, pOSt. 


Sub-sect. 7. — Duties op Judge or Arbitrator. 

A. On Hearing of Application. 

(a) In General. 

3176. Duty to hear evidence — Whether indirect 
evidence sufficient.! — Altliough when acting as 
arbitrator in castes ai*ising under Workmen’s Com- 
pensation Act, 1906 (c. 58), a county ct. judge may, 
& in many cases ought, to proceed without any 
direct evidence, & although he may, & in many 
cases ought to, proceed upon indirect evidence 
which justifies his drawing an inferemee, yet there 
is nothing to justify him in doing tliat which is 
iriei-ely a balancing of probabilities. — Parry v. 
Ocean Coal Co., I.td. (1912), 106 L. T. 713, C. A. 

3177. Before dismissing appiication.J - 

(1) On Sept. 5, 1913, a workman met with an 
accident applied for sickness benefit to his 
ap})rov(id society. The society thought tlie 
wojkman to be cntitlt^d to rticovor compensation 
from his employer under Workmen’s Compensa- 
tion Act, 1900 (c. 58), on Jan. 31, 1914, their 
solr. wrote to the employer & threatened pro- 
ceedings. The employer deni(*d liability, & there- 
upon the society histructed their local solrs. to 
investigate the case. Thtjse solrs. wrote to tlic 
employer on Pel). 11, 1911, tliat they were 
instructed to act for th(^ workman, & th(i wmkman 
was in f.act infoimed by tlie society that, if he 
wished, the s(i soils, would act for liim free of charge 
in taking proceedings for comi)cnsation. On 
Mar. 26, 1914, the workman signed a retainer of 
the soil's., & on Mar. 31, 1914, arbn. proceedings 
W(*re commenced in his name. Before the county 
ct. judge the point W'as taken tliat the proceedings 
were^ in fact brought by the society in tlie work- 
man’s name & were not maintainable, as the work- 
man had not um'easonably refused or ntiglecti^d 
to take proceedings within National Insurance Act, 
1911 (c. 55), s. 11 (2). The county ct. judge then 
asked counsel for appet. for whom it was that he 
actually axipeai'cd, &, on his refusal to answer 
the question except by producing the retainer, 
dismissed the apjilication with costs ; — Held : the 
case must go back to be heard. The county ct. 
judge ought to have heard the evidence & fully 
ascertained the facts, & ought only to have 
dismissed the application if he then came to the 
conclusion that the afiplication was really being 
brought by the society. 

(2) A workman desiring to make a claim against 

^‘Hiployer may be helfied by Ids trade union 
or by his club or approved society (lx)RD Cozbns- 
Hardy, M.R.). — Allen v, Francis, [1914] 3 
K. B. 1066 ; 83 L. J. K. B. 1814 ; 112 L. T. 62 ; 


30 T. L. B. 695 ; 68 Sol. Jo. 763 ; 7 B. W. 0. C. 
779, 0. A. 

Annioiaiiuna : — As to (1) Refd. Turner r. Kingsbury CJollierifs, 

(1921] 3 K. B. 169. As to (2) Coxud. Burnham v. Hardy 

(191.5). 84 L. J. K. It. 714. field. Bobbey v. Crosbic 

(1915). 84 L. J. K. B. 850. 

8178. .1 — Doughty v. Altham 

Colliery Co., Ltd., No. 3107, ante. 

8179. Case not to be tried on particulars of 

claim only.] — The workman, who hacl been struck 
by a fellow workman, causing him to fall & injure 
himself, stated those facts in his particulars of 
claim for compensation ; & his counsel, when asked 
by the county ct. judge, said he did not desire 
to add anything to those particulars, whereupon 
the judge held that no compensation was payable, 
as the accident did not arise out of the employment. 
The Ct. of Appeal, wlien informed that the case 
had been tried on the particulars of claim only : — 
Held : the case must be remitted to the county ct. 
for re-hearing, the costs of the first hearing to 
abide the result of the re-hearing, as it was quite 
unsatisfactory for a case, especially of tliis kind, 
to be tried on the particulars contained in the 
claim only, & there would be no costs of the appejil. 
- Lepper 17. Burnell & Co. (1924), 132 L.T.232 ; 
68 Sol. Jo. 882, C. A. 

3180. Right to apply personal knowledge.] — 

(^\IJCO I’RINTIORS AhSOCN. LtD. 17. BooTii, No. 
3795, post. 

3181. .j-- 8 iLC 0 CK 6c Sons v. Ooligiitly, 

No. 3296, 'post. 

3182. .]-~l4()Clv 17. (.’lIATHAM EDUCATION 

CoMMm'EE, No. 3107, post. 

3183v .] —A workman wlio was suffering 

from miner’s iiystagirius & also from cataract, the 
latter being due to a mishai> for which his employers 
were not responsible, obtaincsd an award on the 
basis of total incaimcity. Onai)pe.al the case was 
rc*rnitted to the county ct. judge to assess com- 
pi‘nsation on tlie basis of })artial incapacity. 'J'lje 
county ct. judge awjuded the sum of 5<i. per week, 
6c in answer to an inquiry by the Ot. of Appeal, 
intimated that althougJi ho had no evidimce 
pointing to the sum of 5 .s. a week, he arrived at that 
ligurc by his knowledge of local conditions ; — 
Held : the county ct. judge was entitled to act 
upon his general knowledge of the labour market, 
conditions of triide, 6c similar circniustanccs, 6c the 
figure so assessed could not be interfered witli on 
appeal. — M iddleton v. WBARNCLUbTE Wood- 
moor Colliery Co., Ltd. (1923), 10 B. (’. C. 
125, C. A. 

AniuAuHon : — field. Hamilton v. Sholtou Iron, Sloc*l & 0»ul 

Co., LoigJi V. Hamo, TlmmlH v. Same (1926), 43 T. L. 11. 97. 

3184. .] — Peart v. Bolckow, Vauqjjan & 

Co., No. 2118, ante. 

3185. Duty to look at all matters without pre- 
sumption.] — Ji()(;iiGEj.LY Iron 6c Coal Co., Ltd. 
17. Kjrk, No. 2897, ante. 

(b) To Take Notes. 

See W'or kmen’s C’ompensation llules, 1926, r. 36. 

3186. Duty to take notes.] — A county ct. judge 
must take a projxir note of the proceedings in an 
arbn. under Workmen’s Compensation Act, 1906 
(c. 58). Where it does not appear from the note 
of any county ct. judge how he arrived at his 
decision, tlic ct. of appeal will order a new trial. — 
Criffitus V. Wynnwtay (■ollieries (1909), 2 
B. W. C. C. 450, C. A. 


part XIV. SECT. 11, SUB-SECT. 7. PART XIV. SECT. 11, SUB-SECT. 7. 
—A. (a), —A. (b). 

, workman fit for ligU 8186 i. Duty to taAre wofc«.>—ThoCt. 

to determine exteiU of wage of Appeal remitted to the county ct. 
— Smith v. Petiue Judgo to be re-hoard by him a caee in 
(1913), 50 So. L. R. 749. — SCOT. which the county ct. Judy’s note of 


the evidence, required to be taken by 
statute, did not contain material 
fludingB of fact necessary to enable the 
ot. to do Justice between the parties. 
— ^WALsn V. SOANLAN (1914), 48 1. L. T. 
234; 8 B. W. C. C. 414.-~IR. 
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Sect. 11. — Procedure in the arhitration : Sub-sect. 7, 
A. (b), & B. (a) & (5); sub-sect. 8. Sect. 12; 
Sub-sects, 1 2.] 

3187. ,] — Tomlinson v. Garratt’s, Ltd., 

No. 2518, ante. 

8188. .] — (1) It is the duty of a county ct. 

judge, under Workmen’s Compensation Buies, 
p. 36, to make a proper note of the evidence given 
at the hearing of any arbn. proceedings under 
Workmen’s (Compensation Act, 1906 (c. 68). 

(2) A collier met with an accident arising out of 
& in the course of his employment, & was paid 
compensation by his employers under Workmen’s 
Compensation Act, 1906 (c. 58), for over a year. 
They then stopped paying it, & he thereupon 
commenced proceedings for compensation ; but 
the employers denied liability on the ground that, 
if tlie incapacity still continued, it was owing to the 
man’s unreasonable refusal to undergo medical 
treatment jirovided & paid for by them. A few 
months before the employers stopped the pay- 
ments the man had been advised to undergo the 
Wcir-Mitchell treatment for neurasthenia. The 
emi)loycrs agreed to provide it, & the man’s solrs.. 
in writing to say that he agreed to submit liimself 
to it, suggested that as he was also advised to 
Jiave massage for some injury to his back this 
should be given liim at> the same time. The 
employers agreed to this, & the man entered a 
hoiiKj for treatment, but on an aiA.ompt being 
made to massages him lie left the home. I'hc 
medical evidence was apparently all i." favour of 
massage, but no note of the evidence was taken by 
the county r.i, judge, who dismissed the application 
on the ground that the continued incajiacity was 
due to the man’s unreasonable refusal to submit 
to massage ; — Held : on the correspondence 
admitted facts, there was evidence to support the 
judge’s d<;cision, but as it was not certain that 
massage would cure the incapacity, there ought to 
be a suspensory award of a Id. a week. — Wright 
V. Sneyd Colliehtes, Ltd. (1915), 84 L. J. K. B. 
1332 ; 113 L. T. 633 ; 8 B. W. G. V. 537, O. A. 

3189. Whether requested to do so or not.] — 

Brine v. Corky & Son, No. 3933, post. 

8190. ,] — Ifaving regard to the pro- 
visions of Workmen’s Compensation Buies, 1907, 
r. ,14, it is the imperative duty of the county ct. 
judge to take notes of the evidence in every case 
arising under AVorkmen’s Compensation Act, 

1 906 (c. 58), whether or not there is a request so 
to do by either party to the pi*oceedings, so that 
in the event of the case subsequently coming 
before the Ot. of Appeal tliat ct. may be able to 
do justice to the parties. — BA'iTiAN v. PiELDb 
(1910), 102 L. T. 154 ; 26 T. L. B. 274 ; 3 B. W. 
C. C. 119, C. A. 

(Worcester) ( 1914 ), 

3191. .]— Turner r. Miller & 

BiciiARDS, No. 2103, ante. 

3192. Where question of law raised.] 

—(1) In proceedings under Workmen’s Compensa- 
iion Act, i J06 (c. 68), the duty of the judge under 
Consolidated Workmen’s Compensation Buies, 
r. 3b, wdiere a question of law is raised, to make 
a note thereof & of the facts in evidence in relation 

* iadopendent of any request 

exempted from the performance 
of that duty by tlie fact that in any particular ct. 
It 18 tlie pi-Mtice for an oflicial shorthand wiiter 
te attend & take a note of the proceedings, a 
tninscript of which may be obtained by the p^ies 
on payment of the cost thereof. With the consent 


of the parties, however, the shorthand writer’s 
note may be signed, certified, & adopted by the 
judge as his own note. 

(3) A medical referee, summoned by the judge 
to sit with him as assessor, is not within his 
functions in cross-examining witnesses & acting 
as advocate for one side or the other. His duty 
is merely to assist the judge as an expert in deciding 
points upon which the judge cannot be assumed to 
have knowledge without such assistance. — Ear- 
wiCKBR V. London Graving Dock Co., I/td., 

1 1916] IK.B. 970; 85 L. J. K. B. 906 ; 114 L.T. 
821 ; 32 T. L. B. 377 ; 9 B. W. C. C. 336, C. A. 

3193. Power to adopt shorthand note — W^lth 
consent of parties.] — Earwickerv. London Grav- 
ing Dock Co., Ltd., No. 3192, ante. 

B. As to Award. 

(a) In General. 

See Workmen’s Compensation Bulcs, 1920, r. 30. 

3194. Duty to state reasons.] — An injured 
collier, after receiving compensation for some time, 
returned to full work, suitering from flat foot, 
which, he claimed, was due to the accident. The 
employers applied for termination of the weelcly 
payments, & tendered evidence that the work- 
man was lit for full work. The workman tendered 
evidence that flat foot was a disability to a collier. 
The county ct. judge tcrmimited the payments, 
without any grounds for his decision : — Held : 
there was evidence to suppoit the decision. Tli(‘ 
county ct. judge sliould state tlie grounds of his 
award. — Jones v. Tirdonkin Colliery Co. (1911 ), 
5 B. AV. C. C. 3, C. A. 

3195. .] — Gujoas v. Gamecock (Owners), 

No. 2525, «7?h’. 

3196. .] — ^Marshall v. Price, Wills & 

Beeves, No. 2769, ante. 

3197. ,] — A workman was in receipt of 

weekly payments under an award. The employers 
applied for a review & termination, on the ground 
that the workman had recovered from the effects 
of the accident. The workman alleged that lie 
was only lit for light work. Evidence was given 
that for some months since the accident the 
workman had earned, at light work, from £2 t.o 
£3 5s. per week. The county ct. judge, without 
giving any reason, diminished the payments from 
£1 to 16s, per week i— -Held : the judge should 
have stated his findings, but as there was sufficient 
evidence to support his award the appeal must be 
dismissed. — ^Atlantic Transport Co., Ltd. v. 
Lynch (1921), 14 B. W. C. O. 77, C. A. 

3198. Duty to state flndlngs->Df fact.]— 
ITeathcote V. Haunchwood Collieries, No. 
3230, post. 

3199. — ^ — Of law & fact.] — (1) It is the duty 
of the arbitrator to set out his findings upon all 
the material issues raised in an arbn. under Work- 
men’s Compensation Act, 1906 (c. 58), whether 
of fact or law, although he need not give his 
reasons for them. 

(2) Semble: the findings need not appear on tfie 
face of the award, but should be set out in the 
arbitrator’s reasons for his award. 

(3) There is no rule that where a new trial is 
ordered & the case is remitted it must be sent 
to another arbitrator. — Slater v. Maconochik 
Brothers, Ltd. (1920), 89 L. J. K. B.' 1238 ; 123 
L. T. 185 ; 13 B. W. C. C. 34, O. A. 

3200. ,] — ^Medical evidence showed 

that a sawyer who had lost the little finger of his 
left hand, for which he had received compensation 
for some time, was able to do his old work & that 
his earning capacity had not been affected. There 
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was some evidence that the man’s hand had been 
slightly injured by a previous accident. The 
county ct. judge refused to make an award for the 
compensation to continue, & dismissed the applica- 
tion without making specific findings of fact. The 
workman appealed on the ground that the judge 
had not found that the workman was able to earn 
wages as before the accident in tlie open market : — 
Held : the question whether appet. could cam in 
thc^ open market the same wages as before the 
accident must have been present to the mind of 
the judge. It was unfoitunate that he had not 
made a note of the facts found by him, but in the 
circumstances the ct. would not interfere with 
his award. 

I agree entirely with what was said by Lord 
Atkinson in King y. Pori of London Authority, 
No. 3548, post, that in these cases it is very much 
more satisfactory & very much to be desired 
that this ct. should have before it the findings of the 
county ct. judge, the actual findings of fa(;t. . . . 
If a point of law be raised then there should be a 
notc^ of the decision on the point of law (IjORD 
Stekndale, M.R.). — Harrison v. Matthews 
(I^]rnest) & Co. (1920), 13 B. W. C. C. 109, C. A. 

.tniwiation ReM. Slater tj. Maoonochie (1920), 89 L. J. 

K. B. 1238. 

3201. Duty to distinguish between findings of 
law & fact.] — Herbert v. Fox (Samuel) & Co., 
Ltd., No. 2494, ante. 

3202. .] — Hutchison v. M’Kinnon, No. 

2 1 ) 11 , a7ite. 

3203. .] — King v. Pout op London 

Authouity, No. 3548, post. 

3204. Reasons for findings not necessary.] — 
SliATER V. MaCONOCIIIE BROTHERS, LTD., No. 3199, 
mile. 

3205. Whether findings should appear on face of 
award.]— Hutchison v. M’Kinnon, No. 2014, 
mite. 

3206. .] — King v. Port of London 

Authority, No. 3548, post. 

3207 . .] — Slater v. Maconochie Brothers, 

Ltd., No. 3199, ante. 

( 6 ) Form of Award. 

See Workmen’s Compensation Rules, 1920, r. 30. 

3208. Form 24 not ultra vires.] — In all ordinary 
cases under Workmen’s Compensation Act, 1900 
(c. 58), where a workman has sustained an injury 
hy accident arising out of & in the course of his 

resulting in his total incapacity for 
the time being, & entitling him to a weekly pay- 
way of compensation, the arbitrator 
ought to make his award in accordance with 
c onn 24 in the Appendix to Workmen’s Compensa- 
tion Rules, 1907, ordering the weekly payments to 
t ontinue during the total or partial incapacity of 
for work, or until the payments shall be 
ended, diminished, increased, or redeemed in 
accordance with the Act. Form 24 is inira vires 
^ entirely consistent with the policy of the Act. — 
HK^ms V. PouLSON, [1912] 2 K. B. 292 ; 81 
L. J. K. B. 690 ; 106 L. T. 618 ; 28 T. L. R. 323 ; 
5 B. W. C. C. 340, C. A. 

-—FoUd. Hound v. Wathen (1917), 86 h. J. K. B. 

•] — Round v. Wathen & Son, No. 

o098, ante. ' 

8210. Effect of death of Judge before signature.] 

Pellett V. Hove Corpn., No. 3958, post. 


Sub-sect. 8. — ^Maintenance op Workman. 

3211. Who may help workman — Approved 
society.] — ^AiJiEN v. Francis, No. 3177, ante. 

3212. .] — Skelton v. Baxter, No. 

31 10, ante. 

3213. Trade union.] — ^A llen v. Francis, 

No. 3177, ante. 

3214. .] — Bobbey V. Crosbie & Co., 

No. 3108, ante. 


Sect. 12.— INCAPACITY AND COMPENSATION 
THEREFOR. 

Sub-sect 1. — In General. 

See, generally. Workmen’s Compensation Act, 
1925 (c. 84), 8. 9. 

3215. Judge must decide question of capacity — 
Statutory duty.] — On an application by tlie 
employer for a review of an award, the county 
ct. judge found that the worknmn honestly 
believed & acted upon advice given him by two 
competent doctors, whose hona Tides was unim- 
pcached, that he was unfit to do the work offered 
to him by the employer. Tlie emiiloyer’s doctoi*s 
said he could do the work. The judge stated that 
owing to the conflict of medical testimony, he was 
unable to come to a satisfactory opinion as to 
whether or not the workman was or was not able 
to do this offered work, & made his award in favoui* 
of the workman : — Held : the case must be remitted 
to the judge to decide the question of the work- 
man’s capacity, this being his statutory duty. — 
Cowan v. Simi\son U909), 3 B. W. C. C. 4, C. A. 

AnnuilatUm :—VLeni^. Jones v. Guost, Kt‘(*u & NottlefoM 

(1915), 9 B. W. C. O. 11:J. 

Must be result of accident.] — See Sect. 5, sub- 
scct. 1, ante. 

Not confined to inability to do work done at time 
of accident.] — See Sub-scct. 7, A., post. 


Sub-sect. 2. — Question op Fact. 

3216. General rule.] — ^A collier was injured in 
1903, & after five months’ absence returned to 
work : some of the work he then did was heavier 
than his work before the ai;cident. lie was 
dismissed in 1909, & claimed comi>ensation on the 
ground that the consequences of his injury pre- 
vented him from obtaining work. The medical 
evidence was conflicting, & the case was referred to 
a medical referee, who reported that the man was 
fit for full work, but more liable to strains than 
before the accident. The coimty ct. judge, on 
this report, made an award of a penny a week : — 
Held: the matter was a pure question of fact, 
& there was evidence to justify the county ct. 
judge’s award. — ^Weli^ v. Cardiff Steam (Joal 
Collieries Co., Ltd. (1909), 3 B. W. C. C. 101, 
O. A. 

3217. .] — A workman’s hand was injured 

on Dec. 2, 1907. His employers agreed to pay 
compensation, & a Licmorandum of this agi*eement 
was recorded in May, 1908. After several opera- 
tions for blood poisoning his little linger was 
amputated. In Jan. 1910, an application was 
made by the emiJoyers to reduce the weekly 
payments : the grounds of* the application were 
that the workman liad wholly or partially recovered 


part XIV, SECT. 12, SUB-SECT 

mploi/cr to ret 
^ooae^HifuaaX 

cowijjcjwafion.}— Fkaskr v. Gr] 


North of .Scotland Hy. (1901), 3 F. 
(Ct. of Sosa.) 008.— SCOT. 

PART XIV. SECT. 12, SUB-SECT. 2. 
8216 i. General rule .] — Kaniing ca- 


pacity is a qiication of fact from which 
there is no appeal. — A rnott r. Fifk 
Coal Co., Ltd. (No. 2). [1912J S. V. 
1262 ; 49 Sc. L. H. 902 ; 11912J 2 
S. L. T. 143 ; 6 B. W. C. C. 281.— 
SCOT. 
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SecU 12. — hicapacUy and compensation therefor: 

Sub-sects, 2 <fc 3.] 

from the injury, & was then able to work & earn 
wages. The judge dismissed tho^ appli^tion, 
holding that there was still i^me incapacity : ■ 

Held : on the evidence the decision was correct. 
JiBEDS & Liverpool Canal Co. v, Hesketii (1910), 
3 B. W. 0. a 301, 0. A. , ^ 

3218. .]— An apprentice boilcrsmith lost 

his right eye. After an interval, during whicli he 
was in receipt of full compensation, the employers 
offered to put liim on his original work. He 
refused, & the employers discontinued payments. 
He commenced proceedings, in the course of which 
other light work was offered. At the time he was 
still atfiinding hospital iis an out-patient. The 
county ct. judge awarded the full amount claimed 
on a basis of totiil incapacity : —Held : there was 
evidence to support the finding. — Barron v* 
Blair & Co., Ltd. (1915), 8 B. W. C. C. .501, C. A. 

3219. A workman met with an accident | 

wliieh cut off tlie top of a great toe. He was paid 
full coiripcnsation for some three months until 
able to return to work. He worked for four wcicks 
at 31.V. a wtiek, & then working longer hours, 
I'etui'ned to his original rate of wages, 42s. 9d. 
He then filed an application claiming tlie difference 
in Avages for the first four weeks, also a declara- 
tion of liability, on the ground tliat, tliough the 
injury to the toe had healed, the stump might 
become painful, & pi'ovent liim from working wlien 
cold weather set in later in the yc .r. Th<} county 
ct. judge r(‘fusod the application, siiying that he 
Wiis not satisfied appet, liad made out las case : — 
Held : it was a question of fact, & tlierc was no 
giound for alhiring the award. — Wardkll v, 
Oahoo h'LEET Iron Co., Ltd. (1910), 10 B. AV. C. C. 
121,0. A. 

3220. ,J — While working for resps. on 

May 7, 1910, appet. was injui’ed by a bar of stool 
falling on his foot. He continiied to work for two 
<lays, when the foot became so painful that he had 
f<o give it up. On a claim for compensation, the 
employers admitted liability. In Mar, 1917, the 
man was found a light job, at wliieh lie earned some 
17s. 1111 : 1*6 a week than his average earnings before 
tlie accident. He continued at this work for 
about six mouths, when the foot again gave him 
such great pain that he gave the woik up. Before 
the arbitrator he conUmded tliat he was wholly 
jm^apacitated from work ; wliile the employers’ 
case was that lie had quite recovered. The 
medical assessor gave his opinion that the condition 
of the foot was such that tlie man could well do 
the work which he liad been engaged on since the 
aecident, A that it was suitable work for him. 
I’he evidenet^ of appet. ’s doiitor did not directly 
ivbut this, but he stated that the painful con- 
dition of the foot was referable to the iiccident. 
The arbitrator on these facts awarded appet. 
IG.*?. (id. on the bfisis of partial incapacity ; — Held : 
there was evidence upon wliieh the award could 
bo supported, no misdirection. — ^Pursby v. 
Gwynnes, Ltd. (1918), 11 B. W. C. G. 124, C. A. 

3221. — — — A w'orkman was seriously injured 
by an accident on July 7, 1916, & compensation 
was paid him to Jan. 29, 1917, when payments 
were stopped, the employers offering to find tho 
man light work at liis old wages. A request for 
arbn. w^as then made, but for various reasons the 
hearing was delayed & it was not until Dec. 1918, 
that the case was heard in the county ct. 

^ Tlie county ct. judge was of opinion that, if 
appet. would try to work the incapacity which he 
found to be total, would gradually decrease, & 


acting on that suggestion the workma^ agreed 1 
try & the employers to find him suitable work i 
his old rate of wages. Thereupon the county c 
judge made an award on the basis of totw incapacit 
to the time the man commenced this work & 
penny a week so long as he was being paid fu 
wages. The employers appealed from the awar 
so far as it found total incapacity ; — Held : thei 
was evidence to supi)ort the finding & no mil 
dimetion. — Griffin v. White (Samuel) & Co 
Ltd. (1919), 12 B. W. C. 0. 113, 0. A. _ 

3222. .] — A workman met with injury b 

accident to his knee, causing sinovitis, &, later oi 
rheumatoid arthiitis. He was paid compcnsatio 
for some nine months, & then was offered light wor 
at full wages, wMch he tried for two days, but gav 
up, saying he was unable to do it. He then filed a 
application for compensation on the basis of tots 
incapsujity . The emplo yers submitted to a declara 
tion of liability, but alleged the workman wa 
perfectly capable of doing light work, & suggeste 
malingering. After hearing a great deal of medics 
evidence the county ct. judge awarded ■ 

week, & gave appet. liis costs : — Held : the orde 
was properly made, notwithstanding that afte 
making tho award the judge made remarks whic] 
suggested tliat ho considered the emplo yd's ha< 
won on the whole. — Donovan v. Nicholson 
Wharves, Ltd. (1919), 12 B. W. C. C. 256, C. A. 

3223. .]— InFeb. 1920, a painter was injurei 

through falling off a ladder. The employer pai< 
him compensation on the basis of total incapacit; 
for a time, & then applied for a review on th' 
ground that the workman was then only partiall; 
incapacitated. Medical evidence was given tha 
the workman could do the ordimiry work of i 
painter, “ with limitations, if he could find som< 
one lo employ him with such limitations.’ H« 
could work on the fiat, walk on a platform, & g( 
up ladders, but it might not bo safe for bin 
to stand on a laddtjr for any length of tiine. riien 
was also evitlence that the man had tried to iim 
work as a painter, but faih^d, & that he hac 
ceased, since June, 1922, to make 6170148 to nm 
employment. The county ist. judge found thal 
the workman was only partially incapacitcited, A 
ordered a diminution of the w(u*kly payment ol 
comxiensiition : — Held : it was a question of fact 
upon wliieh there was evidence to supyiort the 
finding, & there was no misdirection. — P dwjjeh <* 
Minton (1923), 16 B. W. C. C. 97, C. A. 

3224. .]— In Dec. 1922, a miner, fifty-tw<J 

years of age, was certified as being incapacitatet 
by miner’s nystagmus. Pull compensation was 
paid until July, 1923. In arbn. proceeding!: 
medical evidence was given to the effect that theii-' 
were many jobs the man was capable of doing, A 
that they would be beneficial for him. The 
county ct. judge made an awai'd on the basis ol 
partial incapacity. The workman appealed, on 
tho ground that the county ct. judge had 
directed himself in holding that lie was not totally 
incapacitated : — Held : it was a question ^of fact 
upon which there was evidence to support the 
finding, &, the county ct. judge having correctly 
applied tho principles laid down in Fosi(^ 
Wharncliffe Woodmoor Colliery Co,y No. 3 joJ» 
posU there was no misdirection. — ^WiMOT v. 
Askern Coal & Iron Co., Ltd. (1921), 17 B. AV. 
0. 0. 17,C.A. ^ , 

3225. .]— Tho workman, in 1916, suffered 

an injury to his left eye while working as a miner, 
for which compensation was received for twelve 
months, when he was able to return to bis 
underground. In 1921 he suffered slight injuries 
to hia right eye. In 1923 he gave up his old work 
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on account of nystagmus, but did work as surface 
man & received compensation. In Aug. 1024, 
lie ceased work on account of trouble with his eyes. 
On a claim made by him for compensation for the 
original injury to his left eye, the county ct. judge 
said he believed appct.’s account of his working 
under difficulty for years as a consequence of the 
injury to his left eye, & found that the defect in 
that eye still existed, & was of a nature to prevent 
his doing work underground, particularly since 
the injuries received by his right eye prevented 
that eye from adequately substituting or lielping 
the other, & made an award on the footing of 
partial incapacity i—Hcld : it was a question of 
fact, & there was evidence to support tlie finding 
& no misdirection. — Spjbakman v. Kvans (Richard) 
& Co., Ltd. (1925), 18 B. W. C. O. 201, C. A. 

3226. .] — Roberts v. Vickers, I/td., No. 

3300, post, 

3227. Necessity for evidence to support judge’s 
finding.] — ^A boy, employed as a printer, met with 
injury by accident to his finger, causing incapacity, 
for wiiich the employers paid him compensation 
for some weeks. A month after payments had 
ceasc^d lie api)lied for an award, alleging continuing 
incapacity. There was uncoritradicbed medical 
evidence that he had completely recovered, & 
v/as fit to work. The county ct. judge, however, 
found that incapacity was still continuing, tSc 
made an award in tiie boy’s favour. A fortnight 
after the award the boy secured work at higher 
wagi^s than he had i>reviously earned : -Held : 
there was no evidence to support the finding. — 
Binns V, Kearlby & Tonge, Ltd. (1913), G 
B. W. C. C. 608, 0. A. 

Functions of medical assessor.] — See Sect. 9, 
sub-sect. 5, ante. 


Sub-sect. 3. — Includes Inability to Obtain 
Work. 

3228. General rule.] — (1) The x^ro visions of 
Workmen’s Comx>ensation Act, 1906 (c. 58), 
sched. 1., as to the scale & conditions of compensa- 
tion do not cut down the right to comijensation 
conferred by sect, 1 (1) of the Act. 

(2) “ Incapacity for work ” in para. 1 (6) of 
Schedule 1. means loss or diminution of wage- 
earning capacity & includes inability to get work 
as the result of the injury wliich the workman 
has sustained. 

A workman lost the sight of lus left eye through 
an accident, but continued to woi‘k at his old rate 
of wages. Many years afterwards he met with a 
second accident to his left eye which necessitated 
its removal. On his recovery from the operation 
he was unable to obtain work in his employment 
in consequence of his being manifestly o- one- 
eyed man, though his ability to work remained 
exactly as it was before ; — Held : he was entitled 
to compensation. 

(3) Construction of the Acts (see No. 2039, 
ante). — ^Ball v. Hunt (William) & Sons, Ltd., 
[1912] A. C. 496 ; 81 L. J. K. B. 782 ; 106 L. T. 
«11 ; 28 T. L. R. 428 ; 56 Sol. Jo. 550 ; 5 B. W. 
C. C. 459, U. L. 

Annotatioiis : — Aa to (1) Consd. Harwood v. Wykon Ckilliery 
11U13J 2 K. B. 158. Befd. Macdonald (or Duris) v. 

W1L<oii 9 & Clyde Coal Co., [1912] A. C. 513. As to (2) 


Contd. Gray v. Sliotts Iron Go. (1912), 6 B. W. C. O. 287 ; 

Harwood v, Wyken Colliery Co., [1913] 2 K. B. 158 ; 

Jackson v, Hunslet Engine Co.. [1919] 2 K. B. 8. Apld. 

Denholm v. Jackson (192B). 19 B. W. C. C. 92. Bstd. 

Macdonald (or Duris) v. Wilsons Sc Clyde Coal Co., [1912] 

A. C. 513; Dempsey v. Caldwell (1913). 7 B. W. C. C. 

823 ; Green v. Cammoll, Laird, [1913] 3 K. B. 965 ; 

Purdlo V. Colville (1923). 16 B. W. C. C. 307 ; M'Clure 

V. M‘Ncil (1924), 18 B. W. C. C. 585 ; Hamilton v, Shelton 

Iron, Steel & Coal Co., Leigh r. Same, Timmts v. Same 

(1929), 43 T. L. K. 97. As to (3) Consd. Harwood v. 

Wyken Colliery Co., [1913] 2 K. B. 158. 

3229. .] — ^A claim was made by an injured 

collier against an indemnity co. on the liquidation 
of the employers. The employers had paid 
compensation up to the date of the liquidation. 
The indtjmnity co. contested the claim on the 
ground that the man’s incapacity, if any, w«w due 
to his having done no work since the accident. 
The county ct. judge held, on the medical evidence, 
that the man had been for some time capable of 
light work, &, if he had been able to obtain it, 
his incapacity would have been greatly reduced, 
if not entirely cured. He found however, that, 
though the man had honestly tried to lind suitable 
work, he had been unable to do so, & ordered com- 
pensation to be paid : — Held : there was evidence 
to support the iinding, & no misdirection. — • 
Bonsall V, Midland Colli kry Owners Mutual 
Indemnity Co., Ltd. (1914), 7 B. W. C. C. 613, 
C. A. 

3230. ,] — For tlui i)uri)ose of assessing 

compensation under ^Vorkmen’s C'omx)ensation 
Act, 1906 (c. 58), in a case of x)artial incapacity, 
where the injured workman is actually employed 
in some suitable employment, primd facie the 
amount which lie earns in tliat employment is the 
measure of what he is able to earn. 

A collier, in Sei)t. 1915, earned 35s. a week, & 
he met with an accident whereby be lost the siglit 
of bis left eye. lie returned to work in Dec. 1915, 
with his old emiiloyers, hut being unable to work 
underground was given work as a i)acker & 
loader, & was x>aid Ids old wages until Feb. 1916, 
when he was dischai’ged for reasons unconnected 
with the accident. Thereupon he entered the 
service of another employer as a horse driver at 
30s. a week, & a])X)lied for compensation under the 
Act. The county ct. judge found that as a i)acker 
& loader lie ndglit have been carrdng, owing to the 
rise in w'ages due to shortage of labour caused by 
the war, more than his old wages of 35s. a week, 
& that suclx work was suitable employment, but 
he iMwerthelcss awarded him as compensation the 
whole dilfereuce of 5s. between wiiat he was 
actually earning (30s.) & his old wages of 35s. : — 
Held : in addition to iinding that at a sxiecilied 
suitabhi employment an inj ured man was physically 
able to earn certain wages, it was also necessary 
to find that lie had reasomible opportunities of 
obtaining such cnix^loyment. In this c.ase tlie 
county ct. judge had made no such finding. If 
this had been done intcjntionally, with tlie view 
that the man in fact had no reasonable opportunity 
of obtaining such cmiiloymcnt, then the judge was, 
in his discretion, perfectly justified in awarding 
the full difference of 5s. Though tlie matter was 
not clear from the award, yet the award could not 
be upset, when uxion the face of it it was correct, 
merely ux>on the assumption that the judge had 
Iiroceeded on a mistaken understanding of the 
law. — Ueathcote v, Haunchwood Collieries, 


part XIV. SECT. 12, SUB-SECT. 1 
S228I. Qeneral rule.] — O sborne i 
T & Dinqlk Kt. (1913), 4 

I. L. T. 141 ; 6 B. W. C. C. 913.— -IF 
T7~‘l~“The workman prove 
that he had been refused work by thr* 


dllleront firms in G. bocanse he was a 
one-eyed man, while the employers 
proved that three other largo engineer- 
ing firms in that city had in their 
employment several one-eyed engineers 
at full wages : — Jleld : the arbitrator 


was not ontitlod to hold on those facts 
that the workman's wage-earning 
capacity had not been diminished by 
the accident.— 'n'CLUiiK v. M'Neil 
(William) & Co., Ltd., [1925] S.jfcC. 
135.-HSCOT. 
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Sect, 12. — hicapaeUy and compensation therefor: 

Suh-aede, 2 cfe 3.] 

from the injury, & was then able to work & earn 
wages. The judge dismissed the application, 
holding that there was still some incapacity : — 
Held : on the evidence the decision was correct. — 
Leeds & Liverpool Canal Co. v, Hesketh (1910), 
3 B. W. C. C. 301, C. A. 

3218. ,] — An apprtintice boilcrsmith lost 

his right eye. After an interviil, during which he 
was in i-ecoipt of full compensation, the employers 
offered to put liim on his original work, lie 
refused, & the oraidoyers discontinued payments, 
lie coinmcmccd proceedings, in the course of which 
other light work was offered. At the time lie was 
still attending liospital as an out-patient. The 
county ct. judge awarded the full amount claimed 
on a basis of total incapacity : — Held : there was 
evidence to support the finding. — Barron v. 
Bi^iit & Co., Ltd. (1915), 8 B. W. C. C. 501, C. A. 

3219. .] — A workman met with an accident 

which cut off the top of a great toe. lie was paid 
full compensation for some three months until 
able to iH’turri to work. lie worked for four weeks 
at 31a. a week, & then working longer hours, 
I'eturncd to liis original rat(^ of wages, 42a. 9d. 
lie tlien filed an aj)plication claiming the dilTercnce 
in wages for the first four weeks, also a dechira- 
tion of liability, on tiie ground tlifit, though the 
injujy to the too had healed, the stump might 
become painful, & prcivent him from working wdien 
cold^ weather set in later in f>he yc ..r. Th<) county 
ct. ju<lge refused the appli<!ation, Sfiying that he 
was not satisfied a])p(;t. had made out his case : — 
Held : it was a question of fact, & there was no 
giound for alt4*ring the award. — Wardkll v, 
yAjMK) l^ET Iron Co., T.td. (191(1), 10 13. W. 0. C, 

3220. — While working for resps. on 
JVlay 7, 1910, a])pct. was injured by a bar of stcud 
faUing on his foot. 1 le continued tcj w'ork for two 
days, whem the foot became so painful tliat he had 
TO give it ujh On a claim for compensation, the 
employers admitt^Ml liability. In Mar. 1917, the 
man W"is found a light job, at which he earned some 
17.S. more a wci^k than his av<*rage (*ai*ning8 before 
the accident. He continued at tliis work for 
about six months, when the foot again gave hinn 
such grt^at pain that he gave the work up. Before 
the ai'bitrator he confonded tfiat lie was wholly 
mcapacitat<3d from work ; wliile the employers’ 
case Wfis tliat he liad quite recovered. The 
merheal asst^ssor gave liis opinion that the condition 
of the foot was such that the man could well do 
the woik which he had been engaged on since the 
accident, & that it was suitable work for him. 

I he evidence of appet.’s doctor did not directly 

this, but lie stated that the painful con- 
dition of the foot was referable to the accident, 
these facts awarded appet 
ld.s. C)d, cm the basis of partial incapacity i—Ueld : 
there wiis evidence upon wliicli the award could 
he suppoited, & no misdiixjction. — Puiisey v, 
Gwynnes, Ltd. (1918), 11 B. W. C. C. 124, 0. A. 

3221. — .j^-A workman was seriously injured 
by an i^ciilent on July 7, 191(5, & compensation 
was paid lihu to Jan. 29, 1917, when payments 

the wnployers offering to find the 
man light work at his old wages. A request for 
^bn. was then made, but for various reasons the 
heaMg was delayed & it was not until Dec. 1918, 
that the case was lieard in the county ct. 

county ct. judge was of opinion tliat, if 
^ inca Aity which he 

found to be total, would gradually decrease, & 


acting on that suggestion the workman agreed to 
& the employers to find him suitable work at 
his old rate of wages. Thereupon the county ct. 
judge made an awa^ on the basis of total incapacity 
to the time the man commenced this work & a 
penny a week so long as he was being paid full 
wages. The employers appealed from the award 
so far as it foimd total incapacity : — Held : there 
was evidence to support the finding & no mis- 
direction. — Griffin v. White (Samitel) & Co., 
Ltd. (1919), 12 B. W. C. C. 113, 0. A. 

3222. .] — ^A workman met with injury by 

accident to his knee, causing slnovitis, later on, 
rheumatoid arthritis. He was paid compensation 
for some nine months, & then was offered light work 
at full wages, which he tried for two days, but gave 
up, ^yi^ he was unable to do it. He then filed an 
application for compensation on the basis of total 
incapacity. The employers submitted to a declara- 
tion of liability, but ^eged the workman was 
perfectly capable of doing light work, & suggested 
midingeiing. After hearing a great deal of medical 
evidence tlie county ct. judge awarded IIjs, a 
week, & gave appet. liis costs : — Held : the ord(?r 
was properly made, notwithstanding that after 
making the award tlie judge made remarks wliich 
suggested that he considered the employers had 
won on the whole. — Donovan v. Nicholson’s 
Wharves, Ltd. (1919), 12 13. W. 0. C. 25(5, C. A. 

3223. .] — In Feb. 1920, a painter was injured 

through falling off a ladder. The employer paid 
him compensation on the basis of total incapacity 
for a time, & then applied for a review on the 
ground that the workman was then only partially 
incapacitated. Medical evidence was givtm that 
the workman could do the ordinary work of a 
painUir, “ with limitations, if he could find some 
one to employ him Tvith such limitations.” He 
could work on the flat, walk on a platform, & go 
up ladders, but it might not be safe for him 
to stand on a ladder for any lengtii of time. There 
was also cividence that the man had tried to find 
Work as a painter, but failed, & that he had 
ceased, sinetj June, 1922, to make efforts to find 
employment. The. county ct. judge found tliat 
the workman was only partially incaiiacitated, ^ 
ord(*red a diminution of tlie weekly payment of 
compensation : — Held : it was a question of fact, 
upon which there was evidence to support the 
finding, & thi^re was no misdirection. — F owler r. 
Minton (1923), 1(5 B. W. C. C. 97, C. A. 

3224. .] — In Dec. 1922, a miner, fifty -two 

ytiars of age, was certified as being incapacitated 
by miner’s nystagmus. Full compensation was 
paid imtil July, 1923. In arbn. proceedings 
medical evidence was given to the effect that tliere 
were many jobs the man was capable of doing, ^ 
that they would bo beneficial for him. The 
county ct. judge made an award on the basis of 
pai'tial incapacity. The workman appealed, on 
the ground that the county ct. judge had mis- 
directed himself in holding that he was not totally 
incapacitated : — Held : it was a question^of fact 
upon which there was evidence to support the 
finding, &, the county ct. judge having' correctly 
applied the principles laid down in Foster v. 
Wharncliffe Woodmoor Colliery Co,, No. 3559, 
post, there was no misdirection. — ^Wilmot v, 
Askern Coal & Iron Co., Ltd. (1924), 17 B. W. 
C. 0. 17, C. A. 

3225. .] — The workman, in 1910, suffered 

an inji^ to his left eye while working as a miner, 
for which compensation was received for twelve 
months, when he was able to return to his work 
underground. In 1921 he suffered slight injuries 
to his right eye. In 1923 he gave up his old work 
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on account of nystagmus, but did work as surface 
man & received compensation. In Aug. 1924, 
lie ceased work on account of trouble with his eyes. 
On a claim made by him for compensation for the 
original injmy to his left eye, the county ct. judge 
said he believed appct.’s account of his working 
under difficulty for years as a consequence of the 
injury to his left eye, & found that the defect in 
that eye still existed, &; was of a nature to prevent 
his doing work underground, particularly since 
the injuries received by his right eye prevented 
that eye from adequately substituting or iielping 
the other, & made an award on the footing of 
partial incapacity ; — Held : it was a question of 
fact, & there was evidence to support the iinding 
& no misdirection. — Spiaakalan v. Evans (Uicuard) 
& Co., Ltd. (1925), 18 B. W. 0. 0. 201, 0. A. 

3226. .] — Robeuts v. Vickers, Ltd., No. 

3390, post. 

3227. Necessity for evidence to support Judge’s 
finding.] — ^A boy, employed as a printer, met with 
injury by accident to his finger, causing incapacity, 
for which the employers paid him compensation 
for some weeks. A month after payments had 
ceased ho applied for an award, alleging continuing 
incapacity. There was uncontradicted medical 
evidence that he had completely recovered, & 
was fit to woi*k. The county ct. judge, however, 
found that incapacity was still continuing, & 
made an award in the boy’s favour. A fortnight 
alter the award the boy secured work at higher 
wag<*s than he had previously earned : — Held : 
there was no evidence to support tlie I hiding. — 
Binns V. Kearlby & Tongb, Ltd. (1913), 0 
B. W. C. 0. (308, 0. A. 

Functions of medical assessor.] — See Sect. 9, 
sub-sect. 5, ante. 


Sub-sect. 3. — Includes Inability to Obtain 
Work. 


3228. General rule.] — (1) The provisions of 
Workmen’s ComiJonsation Act, 190(3 (c. 58), 
sched. I., as to the scale & conditions of compensa- 
tion do not cut down the right to compensation 
conferred by sect. 1 (1) of the Act. 

(2) “ Incapacity for work ” in para. 1 (6) of 
Schedule I. means loss or diminution of wage- 
earning capacity & includes inability to get work 
as the result of the injury which the workman 
has sustained. 


A workman lost the sight of his left eye through 
an accident, but continued to work at his old rate 
of wages. Many yeara afterwards he met with a 
second accident to liis left eye which necessitated 
its removal. On his recovery from the operation 
h(i was unable to obtain work in liis employment 
in consequence of his being manifestly a one- 
eyed man, though his ability to work remained 
exactly as it was before : — Held : he was entitled 
to compensation. 

(3) Construction of the Acts {see No. 2039, 
ante), — Ball v. Hunt (William) & Sons, Ltd., 
[1912] A. C. 490 ; 81 L. J. K. B. 782 ; 100 L. T. 
911 ; 28 T. L. R. 428 ; 50 Sol. Jo. 550 ; 5 B. W. 
0. C. 469, II. L. 

-dnrudations : — Aa <o (1) Consd. Harwood v. Wykon Ctilliery 
ai [1913] 2 K. B. 168. Refd. Macdonald (or Duris) v. 
Wilsons & Clyde Coal Co.. [1912J A. C. 513. Ah to (2) 


Conid. Gray v. Shotta Iron Co. (1912). 6 B. W. C. C. 287 ; 

Harwood v. Wykon Colliery Co.. [1913] 2 K. B. 158 ; 

Jackson o. Hnnslot Euffine Co.. [191G1 2 K. B. 8. Apld. 

Denholm v. Jackson (1920). 19 B. W. C. C. 92. Bdtd. 

Macdonald (or Durls) v, Wilsons & Clyde Coal Co.. [1912] 

A. C. 513 ; Domt>soy v. Caldwell (1913). 7 B. W. C. C. 

823; Green v. Cammoll, Laird. [1913] 3 K. B. 005 ; 

Purdie e. (k)lvlUe (1923), 16 B. W. C. G. 307 ; M'Ciure 

V. M‘Noil (1924), 18 B. W. C. C. 585 ; Hamilton v. Shelton 

Iron. Steol & Coal Co.. Leigh r. Same. Timmls v. Same 

(1920), 43 T. L. R. 97. Ah to (3) Goiisd. Hanvood v. 

Wykon (JoIIlory Co., [19131 2 K. B. 158. 

3229. .] — ^A claim was made by an injured 

collier against an indemnity co. on the liquidation 
of the employers. The employers had paid 
compensation up to tlie date of the liquidation. 
The indemnity co. contested the claim on the 
ground that the man’s incapacity, if any, due 
to his having done no work since the accident. 
The county ct. judge held, on the medical evidence, 
that the man had been for some time capable of 
light work, &, if he had been able to obtain it, 
his incapacity would have betm greatly reduced, 
if not entirely cured, lie found liowcver, that, 
though the man had honestly tried to find suitable 
work, he had been unable to do so, As ordered com- 
pensation to be paid : — Held : there was evidence 
to support the finding, & no misdirection. — 
BoNSALL V, MII3LAND CoLLIERY OWNERS MUTUAL 

Indemnity Co., Ltd. (1914), 7 B. W. C. C. 613, 

C. A. 

3230. .] — For the purpose of assessing 

compensation under Woikrru'u’s (bmpensation 
Act, 1900 (c. 58), in a case of partial incapacity, 
where the injured workman is actually employed 
in some suitable employment, primd facie the 
amount which he earns in that employment is the 
measure of what he is able to earn, 

A collier, in Sept. 1915, earned 35.'?. a week, & 
he mot with an accident whereby he lost the sight 
of his left eye. He returned to work in Dec. 1915, 
with his old employers, but b(‘ing unable to work 
undergi*ound was given work as a packer &; 
loader, & was paid Ids old wages until Feb. 191(5, 
when he was discharged for reasons unc;onnocted 
with the accident. Thereupon he entered the 
service of another employer as a horse driver at 
30,'?. a week, & applied for compensation under tlie 
Act. TJie county ct. judge found that as a xiacker 
& loader he might have been eiu’ning, owing to the 
rise in wages due to shortage of labour caustnl by 
the war, more than Ids old wages of 35.s\ a week, 
& that such work was suitable employment, but 
he nevertheless awarded him as compensation the 
whole difference of Us, between what Iuj was 
actually earning (30i?.) & his old wages of 35.y. : — 
Held : in addition to finding that at a specified 
suitable employment an injure jd man was physically 
able to earn certain wages, it was also necessary 
to find that he had reasoniible opportunities of 
obtaining sucJi employment. In tliis case the 
county ct. judge had made no such finding. If 
this liad been done intentionally, with the view 
that the man in fact had no reasonable opportunity 
of obtaining such eini>loymcnt, then the judge was, 
in his discretion, perfectly justified in awarding 
the full di He fence of 5s. Though the matter was 
not clear from the award, yet the award could not 
be upset, when upon the face of it it w^ correct, 
merely upon the assumption that the judge had 
proceeded on a mistaken undei-standing of the 
law.— Heath COTE v. Haunchwood Collieries, 


part XIV. SECT. 12, SUB-SECT. 

8228 i. General nrfe.] — O bbornr 
1 & Dinolk Ry. (1913), i 

1- L, T. 141 ; 0 B. W. C. C. 913.~IF 

♦ u 1 workman prove 

fcnat ne had been rof used wor^ hv thri 


dlfleront firms in G. bocause he was a 
one-oyod man, while the employers 

I irovcd that throe other largo onglnoer- 
ng linns in that city had in their 
omploymont several one-ovod engineers 
at lull wages : — Held : the arbitrator 


s not entitled to hold on those facts 
it the workman’s wage -earning 
;>aolty had not been diminished by 
» accident. — ^M’C lukk v, M'Nkil 
ILLIAM) Sc Co., Ltd., [1925] S.aC. 
3.— SCOT. 
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Sect. 12. — Incapacity and eompeneaiion therefor: 

Svb-secta. 3 , 4 & 5 .] 

riOlS] A. C. 62 ; 87 L. J. K. B. 220 ; 117 L. T. 
077 ; 62 Sol. Jo. 63 ; 10 B. W. C. 0. 017, H. L. 
Annntations : — Raid. Williams v. Oakwooil Colliery Co. 

(1919), 88 L. J. K. B. 878 : Llngti. Do Dion Bouton. 11920] 

1 K. B. 88. Mentd. Port of London Authority v. Gray, 

[1919] 1 K. B. Gj, 

8231. .] — As thft result of an accident in 

1908 arising out of in the course of his employ- 
ment, a workman was injured in such a way as 
to cause a dislocation of tlie vertebrie of the neck, 
with the result that there was pressure on the 
spiiuil cord. J lis condition was such that he had 
to have a special apparatus to keep his head still 
as a sudden movement would probably be fatal. 
By an agrec'ment entered into in June, 1909, the 
(employers agreed to pay to the workman compensa- 
tion at the rate of £1 a week, so long as he was 
totally or partially incapacitated for work. Sub- 
sequently, ill 1915, he was given, from motives 
of charit 5 ^ some very light work at a laundry, 
tile proprietor of which was a friend of the work- 
man, & he was paid a weekly wage of 1 5.9. but there 
W'ere no specilled duties of lixed hours attached to 
the position. In 1921 the employers, who alleged 
1 hat the woikmaii had recovered jiaiiial capacity, 
applied for an order for redemption of the weekly 
payments of £1, the workman then sought to 
obtain the additons to we<‘kly iiayments jirovided 
by the Workmen’s (y’oinpensation (War Addition) 
Act, 1917 (c. 42), As 1919 (c. 88). in these pro- 
ceedings the ariiitrator found that the workman 


pensation until 1012 when, on compensation being 
reduced to 10a. a week, he made application for 
compensation to be increased to the full amount. 
He complained of pain in his ankle & foot, which 
prevented him from walking any distance, &, as 
the place where he had formerly worked was two 
miles from his homo, it was impossible for him 
to walk there. He was otherwise healthy, & 
offered to resume his old work if his employers 
would convey him to & fro, which they refused 
to do. Medical evidence went to show that the 
foot was still painful but would improve with use. 
^ere was no evidence of the i)ossibility of obtain- 
ing work closer home &> some evidence of the 
impossibility of obtaining work at all under the 
circumstances. The county ct. judge found that 
the man was totally incapacitated ; — Held : there 
was evidence to support the finding. — ^Bkddard 
V. Stanton Ironworks Co., Ltd. (1913), 0 
B. W. C. C. 627, C. A. 

Aniwfation : — ^Beld. Pearson r. llnssell (1916), 9 B. W. C. C. 

700. 

3234. .]-— CoTsoN V, Biciiabdson, Wjsst- 

QATE & Co., I/ri). (1919), 12 B. W. C. C. 243, C. A. 

Inability to earn due to state of labour market.] — 

See Sub-sect. 4, post. 

Opportunity of obtaining employment narrowed.] 

— See Sub-sect. 7, B., poftl. 

See, also, Sub-sect. 8, A., post. 


Sub-sect. 4. — Inability to Karn Due to 
St.\te of Labour Market. 


had since the date of the oiiginal accident, i.e., 
(Jet. 1908, b(}eri totally incapacitated for work 
>vith no earning ea|)acity in the labour market At 
was therefore entitled to tlui war additions : — 
Jleld : there was evidence to suppoit the finding 
of total incapacity, A: no misdirection, A^ the war 
additi<ins were accordingly payable. — T) enhoi.m 
(. louN) A: Co., Ltd. v. Jackson (1926), 19 B. W. 
C. C. 92, IT. L. 

8232. In district where workman lives.]— A 

workman partially incapacitated by accidiuit was 
found light work by his employcis, At under an 
agreement recjoived certain compensation . Eighteen 
months afUu’wards the enijiluy ers dismissed him 
as they were cutting down the number of their 
employees. The man was unable, on account of 
bis partial incapacity, to find work in the distiict, 
At applied for a review on that gi'ound. The 
sheriff-substitute lield that tliis was no ground for 
review. A: his decision was afflimed hy the Vt. of 
Sessions : — Held “ incapacity for work ’’included 
inability to obtain employment in the disuict 
where the workman lived, & the occurrence of this 
inability to obtain work was a relevant change 
of circumstances entitling tlie woikman to a 
review.— Macdonald (or Duris) v. Wii^ons & 
Clyde (^oal Co., [1912] A. C. 613 ; 81 L. J. P. C. 
188 ; 106 L. T. 905 ; 28 T. L. K. 431 ; 56 Sol. Jo. 
ooO; 5 B. W. c. C. 478, H. L. 

Aimotajitms Qray Shofcts Iron Co. (1912). 6 

Wilsons & Clyde Coal Co. (1914), 

8 B. . C. t . .IG7. Befd. Ball v. Hunt, [1912 J A. C. 496 ; 
Dempsey v. ( aldwoll (1918), 7 B. W. C. C. 823 ; M‘Aliudcii 
Handlton ®. Bholtou li-ori, 
a-t T ^ ^ Tlmmls v. Same (1926), 

ci. (ii'l'sj. O k “ U C. 354™ ”• 

3233. Workman unable to walk to former 

place of enriployment.]— A pipe moulder fractured 
_ 1907. He received £1 a week com- 


PART XIV. SECT. 12. SUB-SECT. 4. 

d. incapacity due to state 

of labour market— IV ken arbUraior may 
rely on Ms own knowledge.] — in the 
absence of direct ovidonev, the arbltra- 


3235. Whether Incapacity within the Acts— Slack- 
ness of trade.] — An injured workman in receipt of 
part wages A: i*educed compensation was dismissed 
by his employer owing to slackness of work. He 
then applied for a restoration of full half wages 
which were given liim by the arbitrator : — Held : the 
test of simple inability to get work on account of 
the labour market is wrong, the right test being 
infibility to get work on accoimt of the disability. — 
Dobby V. Wilson Pease & Co. (1909), 2 B. W. O. C. 
370, C. A. 

Jnnotatvms Cardiff Corpn. r. Hall, [1911] 1 K. B. 

J0U9. Eetd. WoodhoiiKt* 17. Mid. By. (1914). 7 B. W. C. C. 

3236. Reduction of number of workmen.] — 

Macdonald (or Duris) v. Wilsons & Clyde Coal 
Co., No. 3232, ante, 

3237. Strike.] — Woodhouse v. Midtand 

By. Co., No. 3370, post 

3238. .] — In each case appet. had been 

injured some years previously by accident arising 
out of his employment & was partially 
Incapacitated. In Mar. 1921, each was earning 
higher wages than at the date of the injury, & 
was theiH^fore disentitled to compensation. On 
Apr. 1 , ] 921 , a strike was declared whereby appets. 
were prevented from earning anything. After 
the strike was over the men tried to get work at 
resps.’ pits & several other pits, but failed. The 
county ,ct. judge awarded compensation for 
paiHaJ mcapacity both during the period^ that 
the strike subsisted & subsoquenuy : — Held : 
(1) since no compensation would have been pay- 
able in the absence, of the strike the loss of earning 
capacity during the strike w’as not attributable 
to the injury & no compensation was payable for 
tliis period ; (2) whether the loss of earning 

capacity subsequent to the strike was due to the 
injury or the disorganised state of the labour 


tor Is untitled to use hla kiiowlodgo of 
the labour market In dotcrnilnlng the 
uarniiiK capacity of tlie workman since 
the accident.— S almi v. Public Wohks 
Under Secretary (1923). 23 S. R. 


N. S. W. 515 ; 40 N. S. W. W. N. 126- 
— AUS. 

e. .] — Dyer t?. Wilsons 

& Clyde Coal Co., Ltd. (1914). 8 
B. W. C. C. 367.— SCOT. 
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market, or partly to both, was a question of fact 
upon which there was some evidence to support 
the finding of partial incapacity for this period, & 
there was no misdirection. — Bromley v. Staveley 
CoAi. & Iron Co., Ltd., Drew v. Staveley Coal 
& Iron Co., I/td. (1923), 129 L. T. 620; 16 
B. W. C. C. 77. C. A 

Annotation : — As to (2) Distd. Hamilton r. Sholton Iron. 

Stfiol & Coal Co., LeikU v. Kamo, TimmiH v, Kamo (1926), 

43 T. L. li. 97. 

3239. rT“J — Resps., who were employed 

by applts., a mining co., met with accidents arising 
out of Ac in the com^se of their employment & 
were paid compensation by applts., & afterwards, 
having i)artially recovered, wei*e given light work 
at wages at least equal to what they had been 
(‘aming before the accidents, but in consequence 
of the coal strike of 192(i applts. were obliged to 
discontinue employing resps. On claims by 
rc^sps. for compensation the county ct. judge 
awarded compensation for partial disablement : — 
Ueld: although but for the strike resps. wo^d 
have continued to earn substantial sums, yet, as 
their loss of the opportunity of light work was 
causc^d not by their own act but by that of the 
workmen who went on strike, the judge’s award 
must be affirmed. — Hamilton v. Shelton Iron, 
S'l’EEL & Coal Co., Ltd., Leigh v. Shelton Iron, 
Steel & Coal Co., Ltd., Timmis v, Shelton 
Iron, Steel & Coal Co., Ltd. (1926), 43 T. L. R. 
97 ; 70 Sol. Jo. 1241, C. A. 

324f0. Threat of strike.] — In a claim for 

compensiition under Workmen’s Compensation 
Act, 1906 (c. 58), it appeared that claimant was 
einydoyed as a wire stripper at 21s. 6d. a week, & 
about fifteen months before the accident he & 
some other labourers were selected to take charge 
of some new machines. He worked at a paiiicular 
machine, showed that ho was tliroughly competent 
to manage it, & earned Sis, (id, a week till he met 
with an accident & lost two fingers of his right 
hand. He received compensation during incapacity 
A then wished to return to his employment at the 
machine which his employers were willing to 
restore to him. In the meantime the trade union 
of the wire workers had interfei-ed & insisted that 
the employ era should remove fi*om the mac!hines 
111 I workmen who were only labourers, & not skilled 
workmen & members of the union. The labourers 
who liad been selected to work the macliines were 
therafore relegated to their former positions & 
wages, & claimant was unable to return to work 
at his machine : — Held : on a claim by him for 
compensation, he was not entitled to compensation 
on the basis of his earning 37.s. 6d. a week, for the 
fall in his wages was due to the action of the trade 
union & not to the accident ; & in the cii’cum- 
stances & in the absence of evidence of his present 
position the ct. could do no more than make a 
declaration of the employers’ liability. — U'homp- 
SON V, .lOHNSON (RiCHARD) & NePHEW, LtD., 
[1914] 3 K. B. 694 ; 84 L. J. K. B. 158 ; 111 L. T. 
734 ; 7 B. W. C. 0, 479, 0. A. 

Williams v. Oakwood Colliery Co. 

(1919), 88L. jTk. B. 878. 

3241. ^ .] — A workman, who had been 

by accident & partially incapacitated, was 
pmd f^ compensation for four yeajs, & then was 
^wen light work by his employers at higher wages 
than he had previously earned. That employment 
Continued for fourteen months. The trade union 
w wMch the workman belonged then objected to 
ms being so employed, & the employers were 
by the thraat of a strike, to dismiss him. 
Alter his dismissal ho did not try for any other 
work. He claimed compensation under Work- 
men’s Compensation Act, 1906 (c. 58) :—Held : 


upon the facts there was no evidence by which 
to estimate the loss of earnings tlirough partuU 
incapacity, as provided by clause 3 of Schedule I. 
to the Act. The workman had earned higher 
wages since the accident, & his incapacity to 
continue to earn them was due to the action of the 
trade union, & not to the injury sustained. There 
was no liability upon the employers to pay for 
such an incapacity, & only a suspensory award 
could be made. — Williams v, Oakwood Colliery 
Co., I^d. (1919), 88 L. J. K. B. 878 ; 121 L. T. 
202 ; 12 B. W. C. 0. 151, C. A. 

Aunotaiion : — ^Refd. Hamilton v. Shelton Iron, Steel & ("onl 

Co., Leigrh V. Same, Timmis r. Same (1926), 43 T. L. 11. 97. 

3242. .] — In 1917 the workman, sixty-six 

years of age, was certified to be suffering from 
miner’s nystiigmus, & was thereby prevented from 
earning full wages. Full compensation was paid 
until 1922, when, compensation having been 
stopped, the man applied for arbitration, alleging 
he was totiilly incapacitated by nystagmus. In 
the course of the arbitration proceedings cvidenc(^ 
was given that ho had been struck in the right 
eye in 1916 by a piece of coal, & subsequently 
suffered from cataract in tliat eye which caused 
some incapacity. Evidence was also given to the 
effect that there was no connection between the 
cataract & the nystagmus. Puither, it was 
admitted that the man was able to do work on 
the surface, &; that the employers had in fact 
employed the man for some time on a farm Ac 
he had done other work. It was also admitted 
that the man could work at the coal face, but it 
was said that this work was unsuitable as likely 
to make the nystagmus woi'se. The deputy 
county ct. judge did not differentiate between 
incapacity due to the cataract, for which the 
employers were not responsible, & incapacity if 
any due to nystagmus for which they were. He 
further found that the workman was an “ odd lot ” 
in the labour market, & made an award on the 
basis of total incapacity : — Held : tiro diiputy 
coimty ct. judge hfwl misapprehended the meaning 
of the phrase “ odd lot,” & the case was sent 
back for assessment of compensation on a proper 
basis. It was necessary to discriminate very 
carefully between loss attribut-abhi to the 
” accident,” loss attributabhi to the i^itaract 
which had nothing to do with the ” accidtmt,” 
& also loss attributable to the conditions of the 
labour market. 

it would be most unjust tliat employers, wlum- 
ever a man is injured &, in coristjquenco of the 
labour market, does not aftenvards obtain work 
as readily as he would if he had not been injur<*(l, 
should have to pay because the state of the labour 
market prevents him getting employment (Lord 
Sterndaijs, M.H.). — Middleton v. Wharnclipke 
Woodmoor Colliery Co., Jvtd. (1022), 15 B. W. 
O. C. 166, C. A. 

Anm^ations : — ^Rafd. .Jones v. Whuniclfffo Woodmoor 

Colliery C!o. (1922), 10 B. W. C. C. 172 ; Piirdb v. Colville 

(1923), 16 B. W. C. C. 307 ; Hay v. Vickor'J U923), 16 

B. W. C. 200 ; Hamiit-on v. Shelton Iron, Steel & Coal 

Co., Lei^h V. Sumo, Timinis v. Sanio (1926), 43 T. L. U. 97. 

3243. .] — Haffney v, Chorlby Coi.ltery 

Co., No. 329.), post. 

3244. Whether incapacity due to state of labour 
market — Question of fact.] — Bromley v, Staveley 
Coal & Iron Co., Ittd., Drew v. Staveley Coal 
& Iron Co., Ltd., No. 3238, ante. 


Sub-sect. 5. — Nervous Condition as Effect 
OP Accident. 

3245. Incapacity within the Act.] — On an 
application by an employer under Workmen's 
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Sect, 12. — Incapacity and compemation therefor: 

Svb-aecta. 5, 6 cfc 7, A,"] 

Compensation Act, 1006 (c. 58), Sched. I. (16), 
to have the weekly payments reviewed, the 
nervous & mental as well as the physical condition 
of the injured workman must be taken into con- 
sideration in estimating the extent of his recovery 
& consequent earning capa(jity. It is not sufficient 
for the employer to show that the muscular & 
physical miscliief caused by the accident has come 
to an end. — Eavijs v. Biaenclydach Collieuy 
Co., I/TD., [J900] 2 K. B. 73 ; 78 L. J. K. B. 809 ; 
100 L. T. 751 ; 2 B. W. C. C. 329, C. A. 

Anmtttiiuma : — ^Refd. Turner v. Brooks & Doxey (1909). 3 
B. W. C. C. 22 ; Yal-es r. South Kirby, etc., Colli<;ricFi, 
I1910J 2 K. B. 538 ; Wall v. (1915), 84 L. J. K. B. 
1599 ; Withers v. L. B. & S. C. Ky. (1916), 9 B. W. C. C. 
616. 

3246. .] — The county ct. judge found that 

an injured workman, after retening to his employ- 
ment of eighteen months, liad refused to continue 
it, partly from nervousness but partly from reasons 
unconnected with his physical condition. The 
judge further found (a) that the rt^fusiil to continue 
work was due to nervousness, which an average 
reasonable man could overcome ; & (6) that the 

nervousness was the result of the accident : — 
Held : looking at the whole of the judgment, the 
judge meant to find tliat the man w'as able to 
work, & therefore the decision in Eaves v. Blaen- 
clydach Colliery Co., Ltd., No. 3245, ante, had no 
application to the case. 

It is mii)os8ible for us upon ti <'se findings to 
aUow this appeal. But I say again, tliat the 
nervous &. mental as well as the physical condition 
must be taken into consideration (Cozen s- 
Hajidy, M.B.). — I’lTKNEit V. Buooks & Doxby, 
iTTD. (1909), 3 B. W. C. C. 22, C. A. 

AnnoiaiUm^ : — Reid. YuIch r. Mouth Kirkby, Fcathcrstoiio & 
Houi.sworth Ckilllcrirh (1910), 103 L. T. 170; David v. 
WindMor Mtcam Coal Co. (191 1). 4 B. W. C. C. 177 ; Higgs 
& mu r. Urihsumo, 119131 1 K. B. 595. 

3247. ,J—A blacksmith’s striker sustained 

serious injury by accident to his bju;k & legs. 
After the physical injuries had subsided, he was 
found to be suffering from a form of nervous 
paraylsis of the legs, known as “ functiomil 
paraplegia.” Upon medical evidence that, if 
tlie workirian could only make a sufficient effort 
of will to attempt to do some work, lie would be 
able to do so, & would gradually recover, the county 
ct. judge reduced the compensfition from 13a. to 
10a. a w’(‘ck as an ” incentive.” Upon a furtlier 
afiplication by the employers a year later, when the 
evidence* showed that the man’s condition was, 
if anytliing, worse, on the ground that the 
incapa(‘ity, was due to the man’s own unreasonable 
conduct, Induced it to a nominal award. There 
was no evidence that the man could get or do any 
work : — Held : on the medical evidence there was 
total incapacity, for any kind of work from 
paraylsis & no evidence of malingeiing. The 
workman was entitled to full compensation. Loss 
of will power may be just as much the result of an 
accident as injiuy with objective symptoms. — 
Stride v. Southampton Gas, Light & Coke Co., 
J/iT). (1916), 85 L. J. K. B. 1449 ; 32 T. L. B. 680 ; 
sub worn. Southampton Gas, I.ight & Coke Co. 
V. Stjude, 155 L. T. 498 ; 9 B. W. C. C. 555, C. A. 

Refd. Withers r. L. B. & S. C. By., [1916] 

3248. Neurasthenia.]— A collier met with an 
accident in 190o, from w'liich he recovered & 
did light work, & a further accident in 1908. 


After an interval he was again able to do light work, 
but from 1912 professed to be unable to do any 
work, & applied to review & increase the weekly 
payments, which had been reduced to a penny a 
week. The evidence for the workman was that 
he was suffering from traumatic neurasthenia, 
but the employers’ doctor said he was a malingerer. 
Tlie county ct. judge dismissed tlie workman’s 
application : — Held : he was justified in so doing. 
— Ogden v. South Kirkby, Eeartherstone & 
llEMswoRTH Collieries, Ltd. (1913), 6 B. W. C. C. 
673. C. A. 

3249. .] — A workman injured his bock by 

falling 16 feet. lie went to the hospital for a 
week &; then did light work for five weeks. He 
left this according to his own evidence, because 
he was unable to continue througli pain, & went to 
an infirmary for tlu'ee months. Upon discharge 
he still complained of pain tliough there was no 
visible pliysicol injury. The employers admitted 
that he was incapable of working, though they 
denied that this was the result of the accident. 
The county ct. judge found that he was 
incapacitated from neurasthenia, as a result of the 
accident : — Held : tliere was evidence to suppoil 
the finding. — Morris v. Turford & Southward 
(1913), 6 B. W. C. C. 600, C. A. 

3250. Honest belief In incapacity.]— In 

Mar, 1913, a workman suffered an injury to his 
head. The wound was completely healed by 
July, 1913. lie was in receipt of comi)eiisatioii 
for total incapacity from his employers. In 
Sept. 1914, the employers applied to review on 
the ground that the man was capable of light work, 
which they had offered & he had refused. The 
medical evidence wtis conflicting. Tlie medical 
assessor repoHed that the man could do liglit 
work on the level, but that he genuinely believed 
that ho was unable to work. There were no 
actual physical effects. The county ct. judge 
found that the man honestly believed that lie was 
incapable of work, &; that bis condition was due to 
neurasthenia resulting from the accident, but said 
that he ought to try & get work, & dismissed tlie 
application ; — Held : there was evidence to justify 
the finding of the county ct. judge. — Charles 
Wall, l/rb. v. Steel (1915), 84 L. J. K. B. 1599 ; 
112 L. T. 840 ; 8 B. W. C. C. 136, C. A. 

3251. ^^From brooding over effects of accident 

— Necessity for evidence in support of such finding.] 
— Marshall v. Clayton & SiiuTTiiEWORTH, No. 
3543, 2^ost. 

3252. Deficiency of will power due to brooding 
over accident.] — On an application to review & 
increase a nominal award, the two medical referees 
of the ct. reiiorted that the workman, who had 
been injured by an admitted accident, was, as 
regards iiis physical condition, able to resume his 
usual occupation as a moulder.. As to his mental 
condition, they reported that he had brooded 
so much over liis accident that his mind would 
not allow him to summon up courage to persevere 
at his usual work : — Held : the county ct. judge 
was right in finding that the man was not suffering 
from any incapacity from work which resulted 
from the injury, but that his inability to work was 
caused by brooding over tlie effects of the accident. 
& that this was not incapacity within the Act. — 
Holt v. Yates & Thom (1900), 3 B. W. C. C. 75, 
C. A. 

Annotation: — ^Refd. Beech v. Bradford Oorpn. (1011), 4 

B. W. C. C. 2.H6. 
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Sub-sect. 0. — ^Misconduct. 

3253. Disentitles workman to substantial award.] 

— Hill v. Ocean Coal Co., I/td., No. 35(50, post. 

3254. Right to compensation not gone for 

ever.] — By an accident a workman lost the use 
of his left eye. His employers, under a registered 
agreement, paid him 10s. 6d. a week during 
incapacity. He resumed work at his former rate 
of wages, but was subsequently dismissed for 
alleged misconduct. On application by the 
employers to review the agreement, the county ct. 
judge reduced the weekly payments to one penny, 
on the ground that the workman had brought 
about his own dismissal : — Field : though, when a 
workman employed at an adequate^ wage vacated 
liis position by reason of his own misconduct, he 
is not entitled at once to call upon his employer 
for coinpeTLsation, yet one act of misconduct does 
not necessarily deprive him for ever of the right 
to compensation.“”WnTTE (W.) & Sons v . Hauhis 
(1910), 4B. W. C. C. 39, C. A. 

3255. What amounts to misconduct — Question 
of fact.] — A workman injured his hand & four 
months after said he was still incapacitated. The 
county ct. judge found the man was shamming : — 
Field : there was evidence to support Ids decision, 
which was on a question of fact. — Koberts v. 
Heniiam (1910), 3 B. W. C. C. 430, C. A. 

3256. Long continued & unnecessary idle- 

ness.] — Tlie judge, who sat with a medical assessor, 
came to the conclusion that if the workman had 
taken proper steps to obtain exercise which he 
ouglit to have taken more than a year before the 
liearing, he would have i*ecovered from any dis- 
ability, & that his present state was due only 
to want of condition arising from long-continued 
As unnecessary idleness. On appeal it was con- 
t (‘Tided that there was no evidence before the 
county ct. judge to support Ids decision : — Held : 
that there was such evidence. — UrrER Forest & 
Woiw TESTER Steel & Tinplate Co., Ltd. v . 
(JREY (1910), 3 B. W. C. 0. 424, C. A. 

3257. Unreasonable refusal to resume work 

— Undergoing operation Instead of breaking down 
adhesions by resuming work.] — A workman had 
the tip of ids little linger amputated, after an 
accident. The wound healed, heaving slight 
adhesions. After paying compensation for some 
time;, the employers applied for a review. It 
was admitted that three days before the applica- 
tion to review was heard, another piece of his 
linger was, under medical advice, amputated. 
'I'he employers contended that the man would 
have been lit for work, & that the persistence of 
the adhesions was due to his unreasonable refusal 
to resume work, which would have soon broken 
them down. Tlie county ct. judge upheld these 
contentions, & reduced the payments to Id. per 

i—Held : there was no evidence to support 
the lindings of the county ct. judge. — ^Burgess 
Co., Ltd. v , Jewell (1911), 4 B. W. C. C. 145, C. A. 

3258. Following advice of doctor.] — 

A workman having met with an accident in the 
coui*se of his employment, his employee agreed 
t o make him weekly payments by way of com- 
pensation. Subsequently they applied under the 
Workmen’s Compensation Act, 1906, for the 
diminution or termination of the compensation 
on the ground that he had sufficiently recovered 
to do suitable work & that he had refused to do 
it. It appeared that his refusal was based on his 


doctor’s advice, but the medical evidence before 
the county court judge as to his capacity for work 
was conflicting. The judge held that, acting on 
unwise medical advice & tlie domination of his 
wife, the workman had behaved in an unreasonable 
way, although he was not a malingerer ; & he 
terminated the agreement for compensation : — 
Held: on the findings of fact, that the work- 
man’s present condition was not the result of the 
accident ; that he might be acting unreasonably 
although he was following the advice of his 
doctor ; & that an appeal from the judge must be 
dismissed. 

The county ct. judge ought to have reduced the 
compensation to Id. a week, so as to allow the 
confli(iting opinions of the doctors to be subjected 
to the test of actual experiment (Cozens-Hari>y, 
M.R.). — Higgs & Hill, Ltd. v. Unicume, [1913] 
1 K. B. .595 ; S2 L. .1. K. B. 369 ; 108 L. T. 169 ; 
6 B. W. (.\ 0. 205, C. A. 

3259. Muscles softened by loafing.] — A 

collier was injured in 1907, & received compensa- 
tion till 1910. His employers then stopped pay- 
ment. He took proceedings, & the county ct. 
judge found that he was unfit for the heavy work of 
a collier, but that his incapacity was due not to the 
accident, but to his prolonged idleness, his muscles 
having become soft & unlit for liard work. He 
accordingly awarded in favour of the employers - 
Held : there was evidence upon which the judge 
could so find. — David v. Wini>kor vSteam Coal 
Co., Ltd. (1911), 4 B. W. C. C. 177, C. A. 

3260. — r- Employment left by own accord — 
Clumsiness due to accident causing complaints.] — 
A waitress had an injury to her finger, which, 
becoming stiff, prevented her from working as 
efficiently as before. She received comp(‘nsation 
for some time, & then returned to her old woj'k 
at her old wages. She could not work as well 
as before, & her employers complained of her 
clumsiness. She left this work of her own accord, 
&, without any attempt to find other work, 
claimed comx)cn8ation. The county ct. judge 
found that she could not work as well as before, 
& that she was therefore partially incapacitatcjd. 
He awarded her compensation : — Held : there was 
evidence to support this finding.— Ward v. Miles 
(1911), 4 B. W. C. C. 182, C. A. 


Sub-sect. 7. — Partial Incapacity. 
a. Inability to do Former Work. 

3261. Opportunity of obtaining employment 
narrowed.] — A gasworks coal porter in the employ- 
ment of a gas CO. was, in Dec. 1899, injured by an 
accident, which resulted in the loss of four fingers 
of his left hand. His weekly wages wore 41s. 9d., 
& the CO. agreed to pay him £1 a week compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37). In Jan. 1901, the co. offered liim employ- 
ment as a gateman & timekeeper at weekly wages 
of 27^^., which he refused. In Apr. 1901, at the 
instance of the co.. the county ct. judge made 
an award reducing the weekly amount of compensa- 
tion to 14s. 9d. Subsequently the workman 
accepted the employment which he had previously 
refused, but in consequence of his refusing to note 
down tlie times of arrival of the workmen he was 
dismissed. Tlie workman thereupon made an 
application to the county ct. judge to increase the 
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weekly payment of 14,9. 9d., which was refused. 
More than a year later a fuHhcr application was 
made to increase the weekly payment, when the 
judge found that the workman had not since the 
accident been callable of earning wages as a gas- 
works porter, that he was capable of earning 
wages as a gatekeeper, timekeeper, w'atchman, or 
in any similar work, &> that he had made reasonable 
efforts but had been unable to get such employ- 
ment. The judge accordingly held that the work- 
man was entitled to have the £1 weekly compensa- 
tion restored \--JIcM : the county ct. judge was 
entitled to find that the workman’s oppoitunity 
of finding emjdoyment had been narrowed in 
consequ<mcc of th(» accident, & the weekly payment 
of £1 should be restored. — Clark v. Gas Light & 
Coke Co. (lyOfi), 21 T. L. K. 184 ; 7 W. C. C. 119, 
C. A. 


jimioiaJvmii : — ^Expld. Rodcliffo v. PuclfJc St.oani Xaviflratlon 
Co., fl910J 1 K. n. (iS.'i. Consd. Cardiff Corpn. v. Hall, 
(1911] 1 K. H. 1009. Expld. Thomas v. Nixon's Naviga- 
tion Co., Tarr v. Cory. II()pkliL«i v. Cory (1917), 117 L. T. 
.'ll:!. Eefd. Hall V. Ilimi, [1912] A. C. 496 ; Kcar u. 
Slioltou Iron. Htwl, & Coal Co. (1921), 14 B. W. C. C. 121 ; 
M‘Cluro V, M‘Nt‘il (1921). 18 11. W. C. C. 685. 


3262. .] — An injured unskilled workman, 

though able to do other work, could not do his 
former work, & claimed he W'as entitled to com- 
penstition as long as he was disabled from doing 
his former work : — Held : an uns’.illed labourer 
is able to earn wh(*n he is capable of working, & 
the work need not be his former work. 

What [the judge] ought to have considered was 
how far the capacity of the workman to earn wages 
was impaired by reason of the accident (Cozkns- 
llAUDY, M.ll.). — C ammell, Laird & Co., Ltd. v. 
PLArr (1908), 2 B. W. C. C. 808, C. A. 

3263. .] — Ward v. Miles, No. 3200, ante. 

3264. Inability to work at war-time occu- 

pation followed at time of accident — Able to follow 
previous occupation.] — Applt., who had beren a 
cook-housekeep(*r, entoied the (‘inployment of 
rcRps. as a lathe-hand at munition work, & she 
injured her thumb, with the ])eiinanent result 
i hat she could not do munition work. She iheri - 
fore obtained another situation as a cook, &; Jiad 
no intent ion of returning to munition work : — 
Held : the compensation to wdiich applt. was 
entitled should be bast^l on the difference between 
her earnings at the time of the accident & her 
subsequent earnings, As not on the difference 
between her ori^ual earnings as a (;ook-house- 
ke<;per & her earnings as a cook after the accident. 
— Tjno V. De Dion Bouton, fl920] 1 K. B. 88 ; 
88 L. J. K. B. 1312 ; 121 L. T. 023 ; 35 T. L. K. 
040 ; 03 Sol. Jo. 723 ; 12 B. W. C. C. 229, C. A. 
Anmtiaiims : — Refd. Buckley r. Marehiiigtun (192]), 14 

B. \V. C. C. 169 ; Dona r. BrltlBli Oil & Cake Mills (1923), 

129 L. T. 680 ; Hamilton r. 81iclt.(ia Iron, Steel & Coal Co., 

Leigh V. Same, Timmis v. Same (1926), 43 T. L. It. 97. 

3265. Place occupied by disabled 

soldier.] — B uckley v. Marcuington & Co., No. 
2841. ante. 

3266. Inability to work at trade given up 

some time previous to accident.] — B onn v. 
British Oil & Cake Ltd., No. 3504, post. 

3267. .] — Summers v. Genese & 

Young, No. 3603, post 

• So restricted as to amount to total in- 

capacity.] — See Sub-sect. 8, B., post. 

3268. Application to unskilled labour.] — 


Cammeix, Laird & Co., Ltd. v. Platt, No. 3202, 
ante. 

3269. .] — lloBERTS V. Vickers, Ltd., 

No. 3390, post. 

3270. Loss of top Joint of thumb — Carrying 
heavy baskets rendered impossible.] — A workman 
of sixty-seven years of age lost the top joint of his 
thumb. After some months’ total incapacity 
he was given light work for six months. He was 
then asked to resume liis former work, which 
included carrying heavy baskets over his shoulders 
by ropes, lie refused, on the ground, that, 
owing to tlie accident, ho was unable to grip the 
i*opes. The county ct. judge found he was still 
partially incapacitated : — Held : there was evi- 
dence to support the finding. — Curry v. Doxford 
& Sons, Ltd. (1915), 8 B. W. C. C. 19, C. A. 

SeCt alsOi Sub-sect. 3, ante. 

B. Light Work. 

3271. Ability to do light work — Question of fact.] 

— ^A workman was injmxid in a colliery & drew 
compensation for about four yeai’s. It was then 
alleged he was fit for light work, but he said he 
could not do it on account of piiin. The arbitrator 
found, as a fact, that the workman was 
exaggerating, & that he could do light work : — 
Held : thei'c was evidence upon which the 
arbitrator could so find. — P rice v. Burnyeat, 
Brown & Co. (1907), 2 B. W. (J. 0. 337, 0. A. 

3272. .J — An injured workman, in 

receipt of compensation, was examined jointly 
by his own & the employers’ doctors, who reported 
that he was fit for light work. His employers 
then offered him light work, but he refused, 
thinking tliat the work offered involved some 
heavy labour. The employers then applied for 
a reviews & the county ct. judge, finding that the 
man was fit for light work, & that the offer made 
it pcjrfectly clear that the man would not have to 
do any heavy labour, reduced the payments to 
Id. per week : — Held : there was evidence to 
support tlie decision. — M‘Namara & Co., Ltd- v. 
JiVLvrr (1911), 4 B. W. C. C. 151, C. A. 

Atmniaiion Reid. Hamilton v. Sholtoji Iio«, 

Coal Co., Leigh r. Same, Tinunisr. Sjune (1926), 43 T. L. B. 

97. 

3273. .] — A workman, employed in 

engineering works, met with an accident by 
whicli lie lost the sight of an eye, which was 
removed. AfU;r recovery from the op(?raiion his 
employers offered liim work of a lighter chaj’acter, 
at which he was able to earn approximately the 
same wages as before. He tried this for a W'eek, 
but tlien abandoned it, because ho said it was 
unsuitable to a one-eyed man as he was afraid of 
losing the sight of the other eye. The county 
ct. judge, on an application by the employers, 
teiminated the compensation being paid to him, 
k, made a declaration of liability ; — Held : that 
he was justified in so doing. — Howards v, Wharton 
(1913), 6 B. W. C. C. 614, C. A. 

3274. .] — A workman had been receiv- 

ing compensation for some time for a severe com- 
pound fracture of both legs, when the employers 
offered him light work. He tried this for ten days, 
but alleged tliat his injuries caused him pain & 
prevented him from doing it. The employers 
thereupon stopped compensation & the man 
applied for an award. He called no medical 
evidence but relied upon his own statements in 
the box as to his inability to work. The employers 
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contended the man was able to work, & called two 
doctors in support of tliis view. The judge 
believed the man & awarded compensation ; — 
Held : this was a pure question of fact, & the man’s 
own evidence was sufficient to support the award. 
— Jabman V, Leeds Foiuje Oo., Ltd. (1917), 
10 B. W. C. 0. 545, C. A. 

3275. Light work must be suitable.] — A work- 
man, in receipt of full compensation, had so far 
recovered that the employei’s offered him light 
work. He refused this as being unsuitable, & the 
employers apidied to review & diminish the pay- 
ments. The county ct. judge stopped the case 
before the question of the evidence as to the 
suitability of the employment offered was complete, 
& dismissed the employers’ application : — Held : 
the county ct. judge sti^pped the case too soon, 
& thei’c must be a new trial. — Ashmoue, Benson, 
Pease & Co. v, Liijje (1915), 8 B. W. C. 0. 89, 0. A. 

3276. Duty of workman— To try the work 
offered.]— An injured workman was paid compensa- 
tion for sixty-one weeks by liis employers. Subse- 
(piently tlie employers offered the workman light 
work, wliicli ha refused without attempting to do 
it. The (bounty c;t. judge held that the workman 
had acted unrciasonably in refusing to g(> & see 
what the work offered was, & tliat, if he had 
accepted the offer Ai rctiu’ncd to work, by the 
date of the arbn. he would have been under no 
disability. He therefore stopped compensation, 
but made a declaration of liability : — TMd : the 
d<‘cision was on a question of fact, & there Wiis 
evidence to support it. - Fukness, Withy A Oo. 
V. Benneit (1910), 3 B. W'. 0. <J. 195, 0. A. 

3277. To attempt to obtain light work.] — 

On an application by employers to review, it was 
proved that the workman was lit for light work, 
but no evidence was given that the man had been 
offered or could get light work. It was admitted 
that lie had not atttunpted to gcit it. The county 
ct. judge reduced the payments from IS.*?, to 10.<?. 
})ei week ; — Held : there was tividence on which 
the reduction could be made. — ANCiiO-AusTUALiAN 
Steam Navigation Co., J/ro. v, Kiciiabds (1911), 
4 B. W. C. C. 247, C. A. 

Anm)! alums Consd. SiUjock r. (Joliiyrlitly, 111)1.5] 1 K. B. 

748. Refd. Pearson r. llusselJ (iDHi), 1) B. W. C. C. 700 ; 

JMntlie V. Colville (11)23), 16 B. W. C. V. 307. 

3278. .] — A miner, suffering from 

nystagmus & receiving compensation so far 
recovered that the employers considered him fit 
for light work above ground. They gave him certain 
work, but after he had tried it for foi'ty minutes 
his blindness returned & he had to give it up. 
Subsequently they applied for a review A reduction 
of compensation. The county ct. judge found 
that the man was fit for liglit work but had made 
no attempt to obtain it. He consequently 
reduced the compensation from 11s. Sd, to 8s. 4d. 
a week : — Held : there was no misdirection. — 
Williams v, Ruabon CoAii A Coke Co., Ltd. 
(1914), 7 B. W. C. C. 202, C. A. 

Jnii/tiuiUm Refd. J'urdio v. Colvillo (11)23), 16 B. W. C. (\ 

.-507. 

3279. .]— Sjlcock A Sons v, 

COLIGHTLY, No. 329(5, post. 

Ability to do only certain exceptional forms of 
light work — “ Odd lot .”] — See Sub-sect. 8, B., 
post. 


Sub-sect. 8. — Total Incatacity. 

A, In General. 

3280. Inability to obtain work — Bon& fide efforts 
made.]-— Clark v. Gas Light A Coke Co., No. 
8201, ante. 

J. — VOL. xzziv. 


3281. Advised by doctor not to resume former 
work — Ability to earn at any other work.] — A 
collier having ruptured himself tried to continue 
work with a truss, but could not. His doctor 
advised him to undergo an operation as soon as 
there was a bed ready for liim in the hospital, 
A until then not to continue his work. The man 
did no work at all during that time, A claimed 
compensation in respect thereof. The county 
ct. judge found that the man acted reasonably 
upon the advice of his doctor, A awarded full 
compensation : — Held : the case must go back to 
decide what the man was able to cam at any other 
work. — Evans v. Cory Brothers A Co., Ltd. 
(1912), 5 B. W. C. C. 272, 0. A. 

Aiimttaium: — ^Refd. Hoatlicoto r. Uauncliwood CJollieilea 

(11U6). 116 L. T. 100. 

3282. .] — A workman, injured in 1911, 

received wc;ekly comi^ensation for partial 
incapacity, A after the passing of Workmen’s 
Compensation (War Addition) Acts of 1917 (c. 42) 
A 1919 (c. 83), was paid the extra pei*centage8 
authorised by those Acts in cases of total 
incapacity. At the end of 1919 he rested from 
work for some time on the advice of his doctor. 
In Dec. 1919, the weekly payments were redeemed 
by payment of a lump sum, A no further compensa- 
tion was paid to him. He claimed that as his 
resting on the advice of liis doctor showed liim to 
be totally incapacitated during the period of such 
resting, he was entitled to the extra payments 
authorisc^d by the Acts of 1917 A 1919, which, by 
sect. 1 of the former Act, are to continue in cases 
of total incapacity, notwithstanding that the 
weekly i)ayments have been redeemed. The 
<iounty ct. judge found that the workman was not 
totally im'apacitated during the period of resting, 
A made an award in favour of the employers : — 
Held : it could not be said that a man’s resting, 
upon the advice of ids doctor, necessarily implied 
total incapacity. It was a question of fact for 
the county ct. judge, in the chcumstances of the 
case, A jis there was evidence upon which he could 
find as ho had done, the appeal must be dismissed. 
— Kirkby V. Howley Park Coal A Oannbl Co. 
(1920), 89 L. J. K. B. 1070 ; 124 L. T. 43 ; 13 
B. W. C. C. 1(58, C. A. 

AiuMtaiion • — ^Rold. Piutllo v, Colville (1923), 16 B. W. C. C. 

307. 

3283. Inability to resume work due to old age & 
111 health.] — Appet., who was considerably over 
sixty years of age, was employed in resps.’ collieries. 
He met with an “ accident aiising out of A in the 
course of ” his (iinployment witliin tlie meaning 
of Workmen’s Compensiition Act, 190(5 (c. 58), 
s. 1. Home rock from the roof of the coal mine in 
which he was working at the time fell down upon 
him A tlircc of his ribs were broken. The accident 
totally incapacitated him for work for a while, 
A lie claimed compensation fiom his employers 
in rcspiict of the injury, which was followed in due 
coui*se by a request for arbitration. He w^as a 
workman who had been somewhat hrcgular in 
liis attendance at his work owing to liis chronic 
ill health . I le was absent for considerable intervals 
from time to time. He suffered fi*om various 
complaints, kidney troubles A others. At the 
date whtm the request for arbitration came on to 
be heard, which was some months after the 
accident, appet. had recovered in so far as the 
immediate injury to his riba was concerned, 
the bones having reunited. But the effects of the 
shock A other results thereof liad not entirely 
disappeared. At that date, however, appet. 
was not totally incapacitated for work by reason 
of the accident alone. It was decided by the 
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Sub^sect, 8, A. <fc B. {a) <fc (6).] 

coimty ct. judge that, having regard to appct.*8 
advanced, age & to his previous history, he was at 
the date of the application still totally incapacitated 
for work ; but that his incapacity was not then 
wholly due to the accident, the incapacity being 
partially due to other causes, namely, the state 
of his health, including his age. Appet. apiieaJed ; 
— Held : the county ct. judge was not bound 
to say t hat because^ there were some indications or 
i-emnants of the effects of the admitted accident, 
appet. must still be treated as being totally 
incapacitated for work ; & the judge could not 
be regarded as having \vrongly attempted to say 
that he would not treat appet. as totally 
incapacitated by reason of the accident, because 
liad there been no accident he would stOl have been 
incapacitated through liis ill health & advanced 
— ^Lewis v. Wrexham & Acton Ooli.ieries, 
(1016), 85 li. .1. K. 13. 1456 ; 115 L. T. 367 ; 
013. W. C. C. 518, C. A. 


JU. Only Vit Jot Light Work of Exceptional 
Character — “ Odd LoV' 


(a) In General. 

Eccy now, Worlonen’s Compensation Act, 1025 
(c. 84), s. 0 (4). 

3284. The definition.] — Where, upon an applica- 
tion by empU)yeis for a reduction of the compensa- 
tion awai'ded to a driver in their en ploy on the 
footing of total incapacity, it was i)rovcd that the 
workman, though unable to resume his occupation 
of driver, wiis able to do any fomi of light work, 
& that he had apxdied for vivrious fonns of light 
work witliout success : — Held : it was competent 
to the county ct. judge to find tliat the circum- 
stances had BO altered as to justify a reduction. 

inability to earn, for tl»e purposes of Work- 
men’s C/ornpensation Act, 1906 (c. 58), Sched. I., 
para. 3, is inability to get employment owing to 
some incapiicity for work }>ersonal to the w'ork- 
man, to the exclusion of inability to get cmi)loy- 
ment owing to the state of the labour market, 
A this construction api)lies i«o an ai)plication to 
review as well as to an original a.p])lication for 
compensation. Consequently, proof that a work- 
man has made rei)catod A: unsuccesslul elTorts to 
obtain suitable employment does not of itself 
establish a right to comi>ensation on tJie basis of 
total incapacity (13ucki.ey, L.J.). 

If I might be allowed to use such an undignilied 
phrase I should say tliat if the accident leaves the 
workman’s labour in the position of an “ odd loo ” 
in the labour market, tlie employer must show that 
a customer can be found who will take it. For 
in such a case? we are not in trutli dealing with 
fluctuations of the labour market at all. We are 
dealing with the chance of some one being found 
who can fc wiU avail himself of the special residue 
of powers which has been left in the w'orkman, 
& seeing that it is the result of the accident that 
the workman has been made dependent on the 
linding of such a special employer, it is right that 
those who are liable to pay to him compensation 
for his loss of earning power should only be allowed 
to take credit for his partial capacity for work if 
they can show that it can actually be made 
productive of remuneration to him (Fletcher 
MoxJLTON, Li.J.). — Cardiff Coupn. r. Hall, 
[1911] 1 K. B, 1009 ; 80 L. J, K. B. 644 ; 104 
L. T. 467 ; 27 T. L. K. 339 ; 4 B. W. O. C. 159, 


0. A. 

AwiioUUi(mB .*-~(kmtd. Carlin v. Stephen _ 
4^ ApUU Guest, Kern & NetUofolda v, 

4 B. W. U. C. 289. ^nid. Silcock v. Go! 


6 B. W. C. C. 


1 K. B. 748. Apld. Bull r. (JoulMiara (lUP.)), 122 L. T. 
164. Expld. Kirkby v. Howloy l*ark Coal & Oaiincl Co. 
(1920), 89 L. J. K. B. 1070. Apld. Kear v. Shelton Iroti, 
Steel & Coal Co. (1921), 14 B. W. C. C. 121 ; Yates & 
Thom V. Duxbury (19211, 14 B. W. C. C. 80 ; Gaffney r. 
Chorley Colliery Co. (1922), 92 L. J. K. B. 1. Conid. 
Cook V. Soyerii C!aiial Carrymfir Co. (1922), 1.5 B. W. C. C. 
286 : Foster v. Whamolifle Woodmoor CJolHory Co.. 
11 922 J 2 K. B. 701 ; Middleton v. Whanicltffo Woodmoor 
Colliery Cx>. (1922), 15 B. W. C. C. 166 ; Purdio v. Colville 
(1023), 16 B. W. C. C. 307. Arid. Harris v. Bolloiny’H 
Wharf & Dock a924). 17 B. W. CTc. 93. Expld. Palmer 
r. Crawshuy (C^arthfa) (1926), 135 L. T. 355. Refd. 
Ball V. Hunt, [1912] A. C. 496 ; Walton v. South Kirkby, 
Foatheratone & Homsworth O)lliory (1912), 107 L. T. 
337 ; James v. Mordey, Camoy (1913), 109 L. T. 377 ; 
Osborne r. Tralee & Dinprle Ry. (1913), 6 B. W. C. C. 913 ; 
Thompsons. Newton (1914), 7 B. W. C. O. 703 ; Jciiklnson 
V. Stehior (1916), 9 B. W. C. C. 571 ; l^carsoii v. Rusat?!! 
(1916), 9 B. W. C. C. 706 ; Clay v. Sherwood Colliery Co. 
0922), 92 L. J. K. B. 169 : Secretarj' of State for War v. 
Wllloufirhby (1922), 15 B. W. C. C. iSO ; Sage v. Stoihert 
(1923), 129 L. T. 602 ; Wllmot v. Askcrii (k)al & Iron Co. 
(1924). 17 B. W. C. C. 17 ; Hlffffs v. Sloan & Davidson 
(1925), 95 L. J. K. B. 662 ; United SU)el Cos. v. Clarke 
(1925), 95 L. J. K. B. 684. 


8285. “ Odd lot — Term to be avoided — Arbi- 
trator should state his findings.] — A collier was 
struck on the hack by a piece of rock falling from 
tlie roof of his working, & informed tlie dci)u( y, 
but not in such a way as to constitute verbal 
notice of an accident within Workmen’s Compensa- 
tion Act, 1006 (c. 58). lie was able to work for 
two or three days, suffering considerable pain, 
& was then laid up. lie consulted a doctoi- six 
days after the accident ; but the latter thought 
the workman was suffering from lumbago, &; 
treated him for it for some four months. 
Eventually, upon his going to a hospital, it 
was discovered that he had an injury in his back, 
which would account for his symptoms. No 
written notice of the accident was given, & no 
claim for compensation was made within six 
months. Tlie county ct. judge found that no 
notice of the accident was given, & that tlie 
employers were yirejudiced in their defence by 
the want of such notice, but that appet., for 
reasons given by liim, had reasonable cause for 
his failure to give notice, lie found that apf»ct. 
was an “ odd lot ” in the labour market, 
awarded him compensation for total incapacity ; — 
Held ; there was no evidence*, to support tlu*, 
finding that ai)pct. had reasonable cause for failing 
to give notice. ’J'lie only reasons which could l>l^ 
inferred from liis evidence were tliat he thought 
he had given sufficient notice to the d(*puty, A 
until he consulted the doctor, he thought lie would 
get better & the effect of tlie accident would pass 
off, & these reasons were a quite insufficient cause 
for his failure to give notice. 

Tlie expression “ odd lot ” is a metaphorical 
expression, the use of which in workmen’s com- 
pensation c-jises is to be deprecated. In any case 
it should never be used by an arbitrator without 
explaining exactly what he means by it, & stating 
the findings of fact upon which its use is based. — 
Clay v, Sherwood Colliery Co., Ltd. (1922), 
92 L. J. K. B. 169 ; 128 L. T. 232 ; 15 B. AV. C. C. 
203, C. A. 

3286. Effect of Workmen’s Compensation Act, 
1923 (c. 42), s. 16.] — The workman in an accident 
ju’ising out of & in tlie course of the cmiiloyment 
suffered an injury to his foot & was paid full 
compensation for a year. On an application by 
the employers to review the weekly payment the 
workman by his answer stated that if he had so 
far I'ecovei'ed as to do light work, which was 
not admitted, he had failed to obtain it owing 
mainly or wholly to his injuries, &> was therefore 
entitled to continue to be paid on the basis of total 
incapacity, relying on the provisions of above 
sect. It was admitted he had taken reasonable 
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tjieps to ubtuiu light employment & was only 
able to do light work & he walked with a limp. 
On the question whether he had failed to obtain 
light employment as a consequence wholly or 
mainly of his injuries the county ct. judge’s note 
was silent, but he ordered a continuance of full 
compensation : — Held : the county ct. judge must 
bo presumed to have found that the inability to 
secure suitable employment was due wholly or 
mainly to the injury, & it was a question of fact 
as to which there was evidence to support the 
linding. 

I think [above sect.] was not intended to deal 
with “ odd lot ” cases (Pollock, M.R.). — Crossley 
liROiiiERS, Ltd. v. Brunybb (1925), 133 L. T. 
009 ; 18 13. W. C. C. 320, C. A. 

Annotation : — ^Beld. Clarke r. IJultcd Steel Cos. (1925), 18 
B. W. C. C. 625. 

3287. .] — The workman, a coal miner, was 

injured as the result of an accident in Sept. 1921, 
by which a condition of arthritis in his left knee 
already existing Wiis aggravated. The employers 
])aid compensation as for total incapacity from 
the date of the accident, imtil July 9, 1925, when 
they applied for diminution on the ground that 
the workman was fit for work. The county ct. 
judge found that the workman was fit for employ- 
ment of a certain kind, & had been so for more 
than two years, & that he had made no real 
attempt to obtain it. lie held that the effect of 
above sect, was to shift the onus from the employers 
to the workman in cases where some physical 
(jarning capacity exists, of proving that he has 
taken all reasonable stejis to obtain employment 
& did away with considerations as to whether or 
not the workman’s labour was an “ odd lot.” 
He accordingly made an award reducing the com- 
l^ensation to twenty shillings per week : — Held : 
the effect of above sect, did not exclude the 
doctrine of the ” odd lot,” the county ct. judge 
had misdirected himself as to the effect of the 
sect. & the case must go back for a rehearing. 

I Above sect.] was intended for the relief of work- I 
men, & was not intended to take away a view of 
the law which was operating in their favour 
(Atkin, L.J.). — ^United Steel Cos., T/td. v, 
Clarke (1925), 95 L. J. K. B. 084 ; 134 L. T. 450 ; 
sub nom. Clarke v. United Steel Cos., Ltd., 
18 B. W. C. C. 525, C.A. 

Annotation: — ^Befd. Meado v. United National CSollieries 

(1926), 10 B. W. C. C. 339. 

3288. .] — ^Above sect, does not operate so 

as to throw on a workman who is an “ odd lot ” 
the onus of proving that ** he has taken all reason- 
able steps to obtain & has failed to obtain” 
employment of a certain kind. Where the county 
ct. judge had treated the workman as coming 
witl^ above sect, without, apparently, consider- 
ing whether he was an ” odd lot ” ; — Held : the 
case must be sent back to the county ct. judge for 
the latter question to be detennined. — Hioos v. 
Sloan & Davidson (1925), 95 L. J. K. B. 602 ; 
18 B. W. C. C. 449, C. A. 

Annotaiwn: — ^Reld. CJlarko v. United Steel (Job, (1925), 18 

B. W. C. 0. 525. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 9 (4). 

(6) Findings within Definition. 

3280. Great dlfiOiculty In finding any employ- 
ment.] — A workman who was employed as a ship’s 
paint^ & scaler sustained injury to his left eye, 
caused by a blow from a rivet. Accordingly he 
claimed compensation from lus employers under 
Workmen’s Compensation Act, 1006 (c. 58). 
The county ct. judge having heard mescal evidence 


on both sides as to the workman’s physical state 
was not satisfied therewith. He therefore sent 
the case to the medical referee to report whether 
the workman was or was not still incapacitated by 
reason of the condition of his left eye from doing 
the work of a ship’s painter. The report of the 
medical referee was that there was nothing 
abnormal in the eye to account for the great 
defect of vision complained of ; that he was 
inclined to think that the workman had better 
vision than he would own to ; that if the work- 
man’s statements were true, the case must be 
regarded as one of hysterical blindness or his left 
eye must always have been a defective one ; but 
that if his sight was as lie said it was, he was not 
fit to do his work as a ship’s painter, but he could 
do ordinary painting when he had not to stand on 
a scaffolding. On tliis rcpoii) the county ct. 
judge found as a fact that the workman was by 
reason of the accident incapacitated from doing 
the work of a sliip’s painter, & that ho would have 
great difilculty in obtaining any empkiyment. 
Therefore he gave the workman coini)ensation for 
total incapacity for work on the footing of his 
average weekly earnings being 45s. :—-IIcld : 
(1) there was sulllciont evidence upon which thcj 
county ct. judge might arrive at the view at which 
he did ; assuming tiiat the defective vision in the 
workman’s left eye was due to the accident 
thereto & he was not able to do work involving 
painting on a scaffolding or on a ladder, it was a 
case in which the workman was an ‘ ‘ odd lot man ’ ’ ; 

thwefore the decision in Proctor <Sj Sons y. 
Robinson^ No. 3302, post, applied, & not that in 
Cardiff Corpn, v. HalU No. 3284, ante. 

(2) Although the ct. did not require matlie- 
matical accuracy in calculating the average weekly 
earnings of a workman who had been injured by 
“ accident arising out of & in the course of ” his 
employment, within Workmen’s Compensation 
Act, 1906 (c. 58), s. 1, a small mistake in the 
ascertained amount not being sullicient to iips(;t 
an award, yet where there is a substantial mista.k(^ 
the case must go back to the county ct. judgti to 
assess the compensation to which the workman is 
entitled. — James v, Mokdey, Barney As Co., Lto. 
(1913), 100 L. T. 377 ; 6 B. W. C. C. 080, C. A. 

3290. Had not the capacity of an ordlnpy 
labourer.] — A miner was certified as being 
incapacitated by miners’ nysta^us. After some 
time his emidoyers gave him light work on th(! 
surface, it bc;ing admitted tliat work below ground 
was unsuitable for him by i^'fison of liis nystagmus, 
but that otherwise he could luivo obtained such 
employment. Lie did tliis work for about a year 
& received diffei*cnces between liis then earnings 
& bis earnings before the incapacity, by way oi 
compcjnsation. He was then ^ dismissed, with 
many oilier men in no way incapacitated, on 
account of slackness of trade. There was evidence 
that he had tricid to obtain labouring work else- 
where but had failed. The county ct. judge 
found that he was in fact capable of doing quite, 
a number of labouring jobs but not capable of 
doing any labouring job tliat might be open, & 
that this was the result of nystagmus. He there- 
upon awarded compensation for total incapacity : 
-—Held : the judge had in effect found that the 
ma p had not “the capacity of an ordinary 
labourer ” by reason of nystagmus & was therefore 
an “odd lot.” This was a question of fimt, &, 
there being no misdirection, the appeal fail^.— 
Kear V. Shelton Iron, Steel & Coal Co. (1921), 
14 B. W. C. 0. 121, 0. A. 

Annotations : — Conid. Cook c. Sevorn Caual CTari^ing ^ 

(1922), 15 B. W. 0. C. 286. Ezpld. Foster v, Whamclifle 

D D 2 
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SccL 12 . — liwapacity and compcnaalion therefor: 

Sub-sect. 8, .g. (&), (c) & (d).] 

Woodmoor Colliery Co., [1922] 2 K. B. 701 ; Gaflney r. 

Chorley Colliery Co. (1022), 02-L. J. K. B, 1 ; Middlettm 

t?. W^moUiffe Woodmoor Colliery (Jo. (1922), 15 B. W. 

C. C. 166. Held. Cnay v, Slienvood Colliery Co. (1922), 

92 L. J. K. B. 169 ; Puitllo v. Colville (1923), 1C B. W. C. C. 

307 ; Palmer v. (^raweliay (CyfartMa) (1920), 135 L. T. 

355. 

8291. Driven Into lower scale of employment — 
In which there was no work.] — Appct., an 
appjrentice, had liis right thumb injured by 
accident arising eut of & in the course of his 
employment on Sept. 12, 1910. Ilis employers 
paid him compensation for four months. They 
then gave him work of a less skilled character 
than that wliich he did before the accident. In 
1917 he joined the army, & was demobilised in 
1010. In 1920 he obtained work with another 
linn, but in Mar. 1921, he was suspended owing 
to slackness of work, lie then filed a request 
for arbn. & claimed compensation on the basis 
of partial incapacity. At the beai*ing, the county 
ct. judge gave leave to amend the claim & treated 
it as being made on the basis of total incapacity 
on the ground that appct., in consequence of the 
accident, was driven into a lower scale of (*mploy- 
ment in wliich there was no work for him. He 
found on the evidence that he was totally 
incapacitated, & made his award on that basis. 
In the Oti. of Api)cal the employers took the point 
that the county ct judge had no p iwer to allow 
the claim to be amended or to make an award on 
any other basis than that of partial incapacity, 
on which basis the claim was originally made : — 
Held : the point was not open to the employers 
in the Ct. of Appeal as they did not take it in the 
county ct. ; & on the evidence the county ct. 
judge was justified in coming to the conclusion that 
appct. was an “ odd lot,” & therefore totally 
incapacitated. — Milligan v. Keiui, Stuart ic 
Oo. (1021), 14 B. W. C. V. 203, C. A. 

(c) Findings not within Definition. 

3292. Skilled workman- -Fields of labour not 
open owing to want of skill in other jobs.] — ^A 
workman, in the coui'se of his employment as a 
boat captain with a canal carrying co., i*eceivcd 
an injury to one of his legs. The county ct. judge 
made an award in his favour on the basis of total 
incapacity, on the ground that his labour was an 
“ odd lot,” as “ he had not fields of labour open to 
him owing to liis not being skilled in other jobs.” 
The employers appealed: — Held: although it 
might have been jiossible for the county ct. judge 
to arrive at the some conclusion iqion a pi*oper 
direction, his decision could not stand, as the 
definition of fho term ” odd lot ” upon which his 
decision was fouiid<Hi was not in accordance with 
the dictum of h'r^TcjiEU Moux,ih:)N, L.J., in 
Cardiff Corpyi. v. Halit No. .3284, ante . — Cook v. 
Severn ("anal Caiuiying (Jo., Ltd. (1022). 15 
B. W. C. (). 28G, (L A. 

8203. Ability to do light work — Light work 
generally.]- (Ardifp Cortn. v. Hall, No. 3284, 
ante. 

8294. ,] — In 1010, a workman, while 

engaged in painting a fanUght, fell into guttering 
16-2(1 feet below, breaking both bOnes of his left 
leg. An awar d was made by the deputy county 
ct. judge on .Tan. 16, 1021, on the basis of toti 
mcapacity. An application to review & diTniyi^ffi i 
the payments was made by the employer in Oct. 
1921. TJe county ct. judge came to the con- 
clusion that the workman was not an ” odd lot ” 

& that he, was fit for light work. He reduced the 
compensation to 15s. a week & gave the employers 


the costs. He also ivjectcd the evidence of an 
undertaker to the ell’ect that he had refused to take 
the workman into his employment when he was in 
search of light work. The workman appealed : — 
Held : (1 ) the coimty ct. judge had evidence before 
him which justified him in finding that the work- 
man was not an “ odd lot ” ; (2) even if the refusal 
to admit the evidence of the undertaker was a 
wrongful refusal, no miscarriage of justice liad been 
caused ; & (3) the coimty ct. judge had acted 
within his discretion os to costs. — Secretary of 
Sta'pe for War v. WnjxruGHBY (1922), 15 
B. W. C. C. 120, C. A. 

3295. .] — Appct., a miner, suffered 

injury to his hand by accident in resps. colliery 
in 1012, which resultijd in the loss of two fingers. 
He filed a request for arbitration under Work- 
men’s Compensation Act, 1000 (c. 68), but, as the 
employers found him work in their haulage 
dcpaiiiment, his claim to compensation stood over, 
& he obtained an order giving him liberty to apply 
if necossai*y. hVom 1913 to 1921 he received 
better wages ilian he earned before the accident. 
In 1921, when the minera’ strike took place, he 
voluntarily left Ids work to join the strikers. When 
the strike was over he applied to be rciustated, 
but resps. wei*e unable to reinstate liim, because, 
owing to the strike & the withdrawal of the safety 
men from the pits, some of resps.* i>its were flooded, 
causing curtailment of work. On an application 
for compensation, the county ct. judge found that 
ai»pct. was an odd lot ” & awarded him com- 
pensation on the basis of total incapacity : — Held : 
on the evidence, ai)pct. was able to do light work, 
& was not an ” odd lot,” & the case must go back 
to the county ct. judge to assess the compensation 
on the basis of partial incapacity, liaving regard 
only to ap})ct.’s loss of earning power brought 
.about by his present physical condition, due to 
the accident, & not to the i)resent condition of the 
labour market. — Gaffney v. Chorley Coltjery 
Co. (1022), 02 li. J. K. B. 1 ; 15 B. W. 0. 0. 158, 
0. A. 

Anvotaliom : — ^Expld. Murray r. Portland Colliery Co. ( 1 922), 
15 B. W. 0. C. 362. Apld. Bromley v. ytaveley Coal & 
Iron Co., Drew v. Staveley (Joul & Co. (1923), 129 
L. T. 620. Folld. Nowlun v. Meredith & iShephard (1923). 
128 L. T. 784. Refd. Foster v. Wharuclittc Woodmoor 
C-olliery Co., Fanncry v. Same, Bateman v. fcSamo, (Jood- 
liflc V. Same, Parry v. Same (1922), 92 L. J. K. B. ,0 ; 
Middleton v. Whorncllffe Woodmoor Colliery Co. (1922), 
15 B. AV. C. C. 166 ; Purdloo. (Mlville (1923), 16 B. W. C. C. 
307 ; I’almor t. Crawshay (Cyforthfa) (1926), 135 L. T. 
355. 

3296. With certain exceptions — Field of 

employment open though a restricted one.] — In 
1900 a workman lost liis right arm in consequence 
of an accident arising out of & in the course 
of Ids employment & received compensation 
from his employers under Workmen’s Compensa- 
tion Act, 1900 (c. 58), by way of a weekly payment. 
In 1014 the employers applied for a review of the 
weekly payment on the ground that the man was 
able to do light work. Apart from the loss of Ids 
arm he was a strong healthy man & not totally 
incapacitated from earning wages. He had 
applied once, in 1909, to his employers for light 
work, which they were unable to give him, & he 
had since made no effort to get work of any kind. 
The employers did not adduce any evidence to 
show what particular kind of light work he could 
do, nor that he could get work, but that they 
suggested various kinds of work wldch wei*e open 
to him in the place where he lived. The county 
ct. judge, acting upon his own experience &; 
knowledge of the locality, come to the conclusion 
that there was open to the man a field of employ- 
ment, though a restricted one, & that he could get 
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work if he tried ; he accordingly reduced the 
weekly payment: — Held: the county ct. judge 
was right.-^n.cocK & Sons v. Ooltghtly, [1915] 
1 K. B. 748 ; 84 L. J. K. B. 499 ; 112 Ti. T. 800 ; 
8 B. W. C. 0. 48. 0. A. 

jinnotationa Reid. I*oarsoii r. IGibhoU (lOlfi), 9 B. W. C. C. 

700 ; PunUo v. Colville (1923), 10 B, W. C. C 307. 

3297. .] — On Dec. 29, 1921, a ship- 

wi’ight in the course of his employment, while at 
work, f()ll thirty feet from a staging & sustained 
severe injuries to liis pelvis & spine, fiom wliich, 
however, lie made a lemarkable rccovery. In 
arbitration proceedings commenced by him in the 
county ct., medical evidence was given to the 
(jllect that he was likely to be unable to do heavy 
work for about three years from the date of the 
accident. Another witness «iid that he was 
capable of doing “ labouring work.” The county 
ct. judge held that he was “ pari ially incapacitjited 
for work only, being capab](^ of doing light work 
other than snc.li as involv(‘s stooping, lifting, or 
jarring. Even though the wliole field of light work 
is not open to appet., 1 am of opinion that tficre 
are still open to Jiirn fields f)f ompJoymcmt, other 
than those specially adapted only to quite 
exceptional cas(‘s, depen thud, on quitti exceptional 
employers, Ids failure to obtain work in which is 
due to circumstanc(‘S unconri(‘cted with the 
accident.” The workman appealed : — Held : the 
county ct. judge was justified, on the evidence, in 
his d(*cision ; it was c.ltiar that lie had the dis- 
tinction to be found in Cardiff Corjm. v. Hally 
No. 2281, aulc, clearly in his mind. — S aok v. 
Stotjikut (O. K.) & Co., Ltd. (1923), 129 L, T. 
902; 10 B. W. C. C. 74, C. A. 

3298. Inability to obtain work.] — In Oct. 1910, 
aiipct., a munition worker, was injurtul by accident. 
In Aug. 1 9 1 7, a declai’ation of liability was recorded, 
^ fipjict. I'ctumed to her old work for some time, 
until munition work ceased aftc^r the armistice. 
Wubsoqiiontly the employers olTered her work as 
a lift attimdant. She did that & then gave it up, 
as she said it was unsuitable for her. On Fob. 27, 

1 9 1 9, si le filed a request for arbitration. The judge 
found that thei lift work was unsuitable, & gave 
an award dated Apr. 28, 1919, for the payment of 
a weekly sum of JO.*?. 4d. full compensation for 
total incapacity. On .Jan. 12, 1921, the employers 
applied for review of the weekly payment. It was 
proved that since the award on Apr. 28, 1919, she 
iiad done no work. There was some dispute as to 
what clTorts she had made to find emiiloyment & 
whether she had been registered at the Labour 
Exchange. Tlie county ct. judge found tliat 
liaving reg^'d to appet. ’s physical condition & 
1.0 tlu; condition of the labour market, she was an 
” odd lot ” in the labour market, & stated that ho 
was satisfied that ho ought not to termimitc or 
diminish the compensation paid to hen- -Held: 
there was evidence to suppoi’t the finding & no 
misdirection. — Yates & Thom, Ittd. v, Duxbury 
(1921), 14 B. W. C. 0. 80, C. A. 

AiitudaiUm -Refd. Murdie v, Colville (1923). 16 B. W. (J. (X 

307. 

3299. Must be result of accident — State of 

labour market.] — Middleton v. Wharncliffe 
W ooDMOOR Colliery Co., IjTD., No. 3242, ante, 

3300. Supervening disease.] — A 

workman was in 1917 certified to be suffering from 
miner’s nystagmus & received full compensation 
until Aug. 1921. In the proceedings before the 
county ct. judge for compensation to be continued 
there was evidence that certain symptoms of 
dizziness & vomiting of which the workman com- 
plained were inconsistent with the continuance of 
nystagmus, but might be due to gastric trouble. 


The reasons given by the deputy county ct. judge 
for his finding in favour of appet. were as follows : 
” I came to the conclusion on the whole of the 
evidence that this man is still suffering from the 
secondfuy effects of nystagmus, even if ho is cured 
of the disease, which is tloubtful, & there being 
no offer of work made to him by resps., & having 
regard to the fact that he cannot obtain work at 
any other colliery by reason of the fact that he has 
suffered from nystagmus, I hold that his incapacity 
is total, &, therefore, I awarded him 19 j 9. per 
week, being half his average wages when ho was 
certified as suffering from nystagmus”: — Held: 
the deputy county ct. judge had misdirected him- 
self, & the case must be sent back for proper 
assessment of compensation on the same basis as 
that ordered in Middleton v. Wharncliffe Wood- 
maor Colliery CV)., IM., No. 3242, ante , — Jones u. 
Wharncliffe Woodmoor Colliery Co., Ltd. 
(1922), 15 B. W. C. C. 172, C. A. 

Amwfafion : — Consd. Palmer i\ Crawshay (Cyfarlhla) (1920), 
L. T. 355. 

.] — ScPt also, Sub-sect. 4, anic. 

3301. Inability to resume old work — No other 
offer of work.] — Appet., now resp., was employed 
as an unskilhul labourer by applts. & on Feb. 2, 
1922, met witli an accident arising out of & in the 
course of that employment causing injury to Ids 
right eye. J was taking nails out of logs ot wood 
& his chisel broke & a piece of steel entered his 
eye. In Apr. Ids right eyii had t.o bo ri^moved. 
Applts. paid him compensation from the date of 
th(i accident until the July 28, 1922, when they 
considered from the doctor’s report he was fit for 
work & offeriMl him his old work which he refust?d 
& made a claim for (compensation. The county 
ct. judge sitting with a mcMlical rederee found that 
the old work was too risky for appet. to do that 
no other work except that liad been offered him &, 
that not being suitable, made an award on the 
ground of total incapacity i—Held : there being 
no evidence to support the finding of total incapacity 
the case must go hack not for a rehearing but 
for furth(*r liearing for cornpensfil ion to be assessed 
on the ground of partial incapacity &, if pariia 
incapacity found, compensation Jo be assessed in 
the same manner as pointed out in Oaffney v. 
Charley Colliery Company, Lid,, No. 3295, arilc, - 
Newlan V, Meredith Shephard, Ltd. (1923), 
128 L. T. 784 ; 10 B. W. C, C, 15, (). A. 

(d) Onus of Proof on Employer. 

3302. Particular light work workman able to do 
— Chance of obtaining such work.] — Wlierc, upon 
an application by employers to reduce the weekly 
compensation payable to a workman under Work- 
num’s Compensation Act, 1900 (c. 58), on the foot- 
ing of total incapacity, it was proved tJiat the man 
was prev^ented by tlie accident from doing the full 
work of an ordinary labourer, but that ho could do 
some light work if he could obtain it, & there was 
no evi(lencc that lie could obtain any suitable 
employment : — Held : it was incumbent on the 
employers to show what particular light work 
the workman could do, <te to give some evidence 
that he had a chance of obtaining that particular 
kind of work, & in the absence of that evidence 
reduction ought to be refused. — Proctor & Sons 
V. Bobinson, [1911] 1 K. B. 1004 ; 80 L. J. K. B. 
041 ; 3 B. VV. 0. C. 41, C. A. 

Annotations : -Distd. CardhT Corpu. v. Hall, 11911] 1 K. B. 

1009 ; Carlin v. Stephen (1911), 5 B. W. 0. O. 486. Apld. 

James v. Mordoy, Camoy (1913), 109 L. T. 377. Ilotd. 

Pearson v. Russell (1916), 9 B. W. C. C. 706 ; Purdle v. 

ColviUe (1923), 16 B. W. C. C. 307. Reid. Walton v. 

South Klrkby, Foatherstone & Ilcmsworth Colllei'y 

(1912), 107 L. T. 337 ; Osborne o, Tro’eu & Dlnglo Ry, 
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Sect, 12, — Incapacity and compensation therefor: 

Sub-sect, 8, A (d) ; svb-sect, 9, A, d: B.] 

(1913), 6 B. W. C. O. 913 ; fUIoook P. Goliffhtly, [1915] 

1 K, D. 748 : Koar v. SJielton Ir(»n, SlecJ & Coal Co. 

(1921), 14B. W. C.C. 121. 

3303. Effect of failure to discharge onus,] — 

Up to Oct. 1017, appct., a girJ under twenty-one 
years of age, was working as a weaver at a mill, 
but the mill was then closed, & she entered the 
employment of resps. at their munition factory. 
On Apr. 10, 1918, appct. met with “personal 
injury caused by acciclent arising out of & in the 
course of ** her employment within Workmen’s 
(V)mi)ensaiion Act, 1900 (c. 58), s. 1. She was 
cutting rifle rods to length when a piece of steel 
flow off & alighted in lier right eye. The result 
of the accident was that appct. completely lost 
the sighf. of tliat eye. She had been operated on 
for squint in hci* left eye some time before the 
accident, & slie had therefore not only lost the 
sighfi of onci eye, but found the other imperfect. 
Appct. was x^aid compensation by resps. up to 
Sept. 8, 1918, she was engaged on the work of 
gauging shells id. their munition factory up to 
Dec;, 21, 1918, whem she was discharged therefrom 
in consequence of the demand for munitions having 
ceased as the result of the armistice. On being 
fhus discharged, she applied for &: received un- 
employment ])ay. After Ohristnias, 1918, api)ct. 
went; bac;k to work at the mill, whic'h had recom- 
menced to 1 * 1111 . She failed, howevt , to do her 
work as a w<;aver, as she was suffering from pain 
in the Icdt eye & head, that eye filled with 
water. 1 1 was decided by tli e county ct. judge that 
ai)i)(;t. had made genuine attempts to do her work 
as a w eaveu* ; t hat he acceiited the evidence that 
lier l(*ft eye filled with water & that she suffered 
the pain which she described ; that therefore 
she was no more than an “ odd lot ” in the labour 
market, as was described by Kletchek Moulton, 
L..1., in Cardiff Corpn, v. HalU No. 8284, ante^ 
she t)(*ing unable to obtain any emxdoyment in any 
recognised Hphc*re of occupation ; & therefore an 
award must be made in her favour on the footing 
that she was totally inca])acitated for work : — 
livid : tlic <;ounty ct. judge had evidence upon 
which he could come to the conclusion at which 
he did ; tVi he was therefore cpiite right in making 
an aw'ard for the full amount of the compensation 
to which apptrt. was entitled by reason of her total 
incapacify for work. — H all r. (kiULTHAHU (T.) 
At Co., J.TD. (1919), 122 L. T. 194 ; 32 B. W. C. C. 
812, C. A. 

Ammialinn Refd. Purdic r. Colvlllo (1923), 16 B. W. C. C. 

307. 

3304. Employer must discharge onus— Workman 

abstaining from trying to work.]— Appct. was 
injured by accident arising out of & in the course 
of his em]doyment. The evidence was that he 
rould not stand or stoop for any length of time 
without considerable pain, but that he could do 
some special jobs if they were found for him. The 
county ct. judge found that he was incapacitated 
for his old emxdoyment & was unable to compete 
on equal terms in the labour market, but added that 
he considered appct. had deliberately abstained 
^ to work & made an award on the basis 

of partial incapacity only i—Held : on the evidence 
appct. s labour was an “ odd lot *’ in the labour 
market ; the onus, therefore, of proving that the 
man could actually obtain work was on the 


employers, & that onus had not been discharged. 
The award must be on the basis of total incapacity. 
— ITabbis V, Bellamy’s Wharf & Dock, Ijtd. 
(1924), 17 B. W. 0. 0. 98, 0. A. 

Annataiim .•—Refd. Palmer r. 0raw8l»ay (Cyfarthfa) (1920), 

42 T. L. n. 490. 

3305 . Of proving special work obtainable.] 

— Wlicn a workman, owing to injuries from an 
accident, comes into the category of what has been 
called an “ odd lot,** fluctuations in, or the stale 
of, the labour market cannot be taken into con- 
sideration in assessing compensation, & if the 
employer does not show that there is special work 
which in spite of his incapacity he can get, tlie 
proper finding is that the man is totally 
incapacitated by the accident, & tlie award should 
proceed on the basis of such total incapacity. — 
Palmer v, (^rawshay Brothers (Cyfarthfa), 
Ltd. (1920), 135 L. T. .155 ; 42 T. L. II. 490 ; 19 
B. W. C. C. 104, a A. 

3306. Effect of Workmen’s Compensation Act, 
1923 (c. 42), s. 16.] — llioGS v. Sloan & Davidson, 
No. 3288, ante. 


Rub-sect. 9. — Proof op Becovery. 

A . In General, 

3307, Recovery a question of fact.] — On an 

application by employers to review, evidence was 
given til at tlie workman’s incapacity had entirely 
ceased, & that there was no likelihood of recur- 
rence of any condition which would cause 
incaimcity. TIk; man’s finger was still slightly 
bent as a result of the injury. The county ct. 
judge terminated the payments -/ieZd ; there 
was evidence on which lie could do so. — Edmond- 
sons, Ltd. V, Parker (1911), 5 B. W. C. C, 70, 
0. A. 

3308. What must be proved — Now able to per- 
form former work.] — An application was made l)y 
€;mx)loyers under sect. 19 of schcidule I, to the 
Workmen’s Compensation Act, 1909 (c. 58), to 
review a weekly payment payable to a workman 
who was a miner & who had been injured by 
“ accident arising out of & in the course of ” his 
employment. ’J’he issue which the employers 
came to x>rove was that tlve workman had entirely 
recovere<l from the effects of the injuiy, & that his 
incapacity for work by reason of the accident had 
ceased ; — Held : the enq^loycrs had not alTlrma- 
tively discharged the onm of proof, which ad- 
mittedly lay on them, of establishing conclusively 
their right to a review of the weekly payment, no 
direct evidence being adduced by them to show 
that the workman was now able to perform that 
wliich was his work at the time of the accident, 
viz., the hard work of a miner, which was very 
distinguishable from the light work that he had 
subsequently been doing. — New Monckton 
Collieries Co. v, Toonb (1913), 109 L. T. 374 ; 
57 Sol. Jo. 753 ; 9 B. W. C. C. 090, C. A. • 

3809. Fit to do his ordinary wora.] — A 

workman was injured by spilling acid on his hand. 
Compensation was paid until the employers con- 
sidered the incapacity to have ceased when it was 
stopped. The man applied for or bn., & at the 
hearing admitted that he had not. tried to get a 
job, but stated that his hand was still painful. 
Four doctors were called, but the county ct. judge 
took no notice of their evidence. He dismiss ed 


reooverod from the original attack & 
as he had failed to dlsohargo the onus 
whioh lay on lilm of proving that his 
snsoepUbility to reonirenco of the 
dlRease was due to that attack, the 


PART XrV. SECT. 12, SUB-SECT. 9.— A. 

i* Recovery a question of /ocf.]— 
AlcNAuanTON & Sinclair v . (jdnnino- 
II AM, Cunningham v. McNaughton 
H iNCi.Am, 11910] S. C. 980 ; 47 


So. L. R. 781 ; [1910] 2 S. L. T. 167 ; 
3 B. W. C. O. 677.— SCOT. 

h. SusceptUHlilv to rccurretice of 
disease — Onus of proof— Lies on work- 
man,] — Held: as the workman had 
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the application for compensation. The Ot. of 
Appeal directed a letter to be sent to the judge 
for a fiiller explanation of the reasons for his award, 
to which the judge replied that he had had a 
discussion with the doctors, & carno the con- 
clusion that ho ought to accept & act on the 
opinions of two of the doctors, which was “ that 
the workman was fit to do this ordinary work ** : — 
Held : the only course open, after the reply given 
by the county ct. judge, was to dismiss the appeal. 
—CUKICJHTON V, J^witY (1915), 8 13. W. O. 0. 250, 
O. A. 

3310. Subject to some danger.] — 

An engine driver in a colliery earning £2 a week 
met with an accident wliich caused the first linger 
of his left hand to become permanently stiff, 
lie was paid compensation during total incapacity. 
Payment was stopped, & he brought ijroceedings, 
& was awarded 7s. Od. a week on the grounds that 
altliougli liis former employment was too dangerous 
for him to resume, he Wiis fit for some light work, 
lie tried to obtain light work, but failed & applied 
for compensation to be increased. The employers 
submitted to an award of £1 a week. They then 
offered him different work, but at his old wages. 
The workman refused tliis unless the employers 
would guarantee to pay liim his old wages for 
whatever work they might put him to. They 
refused to do this & appli(Mi to have the pajnnents 
terminated on the ground that the man could do 
Ills full old w’ork. The county ct. judge found tluit 
the man could do the old work, but that it would 
be dangerous for him ; &; that it was not suitable 
employment. He declined to reduce the compensa- 
tion : — Held : there was evidence to support the 
finding. — Dinnington Main Coal Co., Ittd. v. 
Bruins (1912), 5 B. W. C. C. 307, C. A. 

3311. Possibility of incapacity — Injured eye may 
affect other.] — ^A workman lost the sight of one 
eye by accident. After recovery he was offered 
his old work, which he refused, as he did not wish 
to jnin the risk of losing the other eye. On 
application by the employers to terminate, the 
county ct. judge found that the only future 
incapacity that might ai*ise from the accident was 
a possible loss of the other eye from suppuration 
from the eye, & that this could be avoided by the 
dead eye being removed by operation. He 
itjnuimited the payments & refused a declaration 
of liability ; — Held : there was evidence on which 
the judge could terminate the payments, but the 
workman was entitled to a declaration of liability. 
— Braitiiwaitk & Kirk v. Cox (1911), 5 B. W. 
C. C. 77, C. A. 

3312. Onus of proof — Lies on employer.] —New 
Monckton Coixieries Co. V, Toone, No. 3308, 
anie, 

3313. Not discharged by showing 

workman earning same or greater wages.] — Cory 
Brothers & Co., Ittd. v. Hughes, No. 3321, poet. 

B. Ability to Earn Same or Higher Wages. 

3314. Sole test of right to substantial weekly 
payment.] — The sole test of the right of a workman 
to a weekly payment under Sched. I., clause (6), 
of Workmen’s Compensation Act, 1897 (c. 37), in 
respect of partial incapacity for work, is his 
wage-earning capacity after the accident wliich 


caused the injury in respect of which compensa- 
tion is sought. Where therefore a workman, 
although put to a different class of work after the 
accident, receives from liis employers tho same 
wages that he previously received from them, ho 
is not entitled to a weekly payment in respect of 
partial incapacity after his return to work, his 
right to compensation being limited to a weekly 
payment in respect of total incapacity, after tho 
second week, during his absence from work 
occasioned by the accident. 

The Act does not give compensation in respect 
of pain & suffering. — Irons v, Davis & Timmins, 
Ltd., [1899] 2 Q. B. 330 ; 68 L. .T. Q. B. 673 ; 80 
L. T. 673 ; 47 W. It. 616 ; 1 W. 0. 0. 26. 0. A. 

Annolfititms : — ^Apld. Pornphrey r. Southwark Prcfls, flOOl] 1 

K. H. 86. Refd. JonoH i». L. & N. W. Tly. (1901 ). 4 W. C. O. 

140 ; Nicholson v. Piper (1906), 76 L. J. K. li. 230. 

3315. .] — A workman injured his eye. He 

I earned £1 10.*?. a week before the accident plus 

£1 in commission & tips. After the accident he 
could only earn £1. He claimed £1 as compensa- 
tion. The county ct. judge disregarded the com- 
mission & tips & awarded 10s. a week compensation, 
being the difference between £1 lOs. earned before 
the accident & £1 earned afterwards. Soon after 
this tho man was able to earn at similar employ- 
ment £2 a week, whereupon the employers applied 
to review & terminate the payments. The county 
ct. judge, however, awarded 5s. a week compensa- 
tion : — Held : os the man was earning more than 
Ids average weekly earnings before the accident, 
as found in tho original application, it was not 
comxietent to award any compensation. A declara- 
! tion of liability was recorded by consent. 

The judge said ho could not take tips & com- 
mission into consideration. . . . That the judge 
was wrong in saying he could not take into con- 
sideration the tips does not render his finding 
any less an estoppel (Cozens-Hardy, M.R.). — 
Hains & Strange v. Corbet (1912), 5 B. W. 0. 0. 
372, 0. A. 

3316. Not conclusive as to absence of incapacity 
— Loss of earning capacity In open labour market 
considered.] —Where a workman is injured by 
accident arising out of & in the course of his 
enipioymeut & compensation under Workmen’s 
Compensation Act, 190(5 (c. 58), has been paid 
to him by his employers & an application is made 
to the county ct. judge to teiminato tlie weekly 
])ayaient on the ground that the workman is able 
to earn as good wages as lie was before the accidcn(>, 
tlie question is not whethtT his employers ar«‘ 
paying liim the same wages as he received before 
the accident, but whether he is left in such a 
position that in the open labour market his earning 
capacity may in the future bo less than it was before 
the accident as the result of the accident. — 
Birmingham Cabinet Manufacturing Co. v. 
Dudley (1910), 102 L. T. 619 ; 3 B. W. C, C. 169, 
C. A. 

AnnotfUions Apld. Braithwalto & Kirk ff, Cox (1911), 6 

B. W. C. C. 77. Refd. Jackson v. Hunslot Englno Oo. 

(1915), 84 I.. J. K. B. 1361. 

3317. .]— The workman in 1913, 

while employed by applts., received an injury by 
accident, & lost a portion of the index finger of his 
left hand. The employers paid him compensation 
until July, 1913, when he again entered their 


^mponsation foil to bo ended. — incapctcUt/ — Loss of ewniing capacity 
Darroll V. Gtaboow Iron & Stbel in open labour market contnAeredA — 
Op., Ltd., [1913] 8. 0. 387 ; 60 So. L. K. Freeland v, Macfarlanb (1900), 2 F. 
226 ; [1912] 2 8. L. T. 606.— SCOT. (a. of Sees.) 832.— SCOT. 

PART XIV. SECT. 12, SUB-SECT. 9. 3316 ii. .]— Paterson r. 

^ — B. Moore & Co., [1910] 8. C. 29; 47 

3316 I. Not conclusive as to absence of Sc. L. R. 30 ; [1910] 2 S. U T. 291 ; 


3. B. W. C. C. 541.— SCOT. 

8816 iil. .1— Held; thefaot 

that tho workman had received from 
his employers as high wages as he had 
earned prior to tho accident did not 
prove that his incapacity had ceased. — 
KILPATRICK V. WEMTSS COAL CO., 

Ltd., [19221 8 . C. 71 —SCOT. 
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Master and Servant. 


Sect. 12 . — Incapacity and coinpematwn therefor: 
S^jb‘8ect. 9, B.; avib-scct. 10. Sect, 13: S\d}~ 
sect. 1, A, B. (^).l 

employment, & continued working for them until 
June, 1022, but was then discharged owing to 
the slackness of business. 11 is average weekly 
earnings in 1013, at the time of the accident, were 
£1 68., but when discharged in 1022, they amounted 
to £3 8s. Id. per week. On a claim now made by 
liim for compensation, the county ct. judge having 
found that lie was partially disabled, awarded him 
1 Os. a week : — Held : there was evidence of a loss 
of eawiing capacity, & the quantum of the award 
could not be disturbed on appeal. — Ray Vickers, 
l^TD. (1023), 10 B. W. 0. 0. 200, C. A. 

Anntdaiian : — ^Refd. Ifanillhin t5. Sliolton Iron, Hfocl A' Coal 

Co., hoiKh V. Same, I’iiiiiiiis v. Same (1926}, 4:1 T. Jj. U. 

!J7. 

3318. Revival of right to compensation 

on fall of wages.] — Portland Cotxtery Go. v, 
Murray, Watson (J.), Ittd. v. Quinn, Dixon (W.), 
l/TD. V. Madden, No. 3737, poai. 

3319. Earnings larger after accident.] — 

The fact that a workman is earning more after 
ih(j accident than he was before does not entith^ 
the employer to have the j)ayment of compensa- 
l.ion ended. -Wilson v. Jackson’s Stores, liTD. 
(1005), 7 W.G.(M22,(’. A. 

3320. Full wages paid.] — A workman lost 

a lingei* by reason of an accident. IT3)der an agree- 
ment he was paid )0«. a week as eompemsation. 
On his recovering the partial use of his hand the 
<T>mpensation was reduced to 5.v. a week. A 
month laid' the emi)loyers offered him a job 
at full wages which he accepted, A it lasted for 
seven months. The em])loyers then applied for 
a termination on the ground that the man had 
recovered Ids full wage-earning capacity. 3'he 
county ct. judge found that the man was 
permanently partially incapacitated & refused to 
alter his foniier award of 58. a w('ek ; Held : 
there was evidence to support the finding. — | 
Warwick 8.S. Co. Callaihian (1012), 5 B. W. 
(\ G. 2S3, C.A. 

AnnoUtiion ;*~-Re!d. llainilton v. Shollon Iron, SUh' 1 & Coal 

Co., Loigh r. Sumo, Tiiiimi8 r. Same (l!i2()), 43 T. L. 11. 9<. 

3321. Onus of proof.] — A collier in 

Jan. lOOd, met with an accident which caused 
])ermanent injury to his right hand. His 
employers admitted liability, ^ by agreement 
])aid iiini half-wages until Aug. 1008, when 
they found him light work in the colliery at wages 
somewhat higher than his old wages. He was 
lirst employed as a watchman on the surface, 

afterwards as a signalman underground. He 
had to walk up a iiigh hill to get to the pit, & 
in Apr. 1910, lie gave up work because he was 
sufTeriiig from heart disease & could not walk 
uphill. In Jan. lOJI, he obtained registration 
of t.he agreement for compensation. His 
employers thereupon applied under Schedule I., 
<;lause 12, of Workmen’s Compensation Act, 1807 
(c. 37), for a review & termination of the weekly 
payments as from Apr. 1010. It was proved that 
the heart disease was not caused by the accident 
& that the man's hand was useless except for some 
special kind of light work. 3"he county ct. judge 
declined to terminate the agreement, but slightly 
reduced the weekly jiayments : — Held : the 
burden was on the employers to prove that the 
workman was not now under any incapacity by 
reason of the accident, & that burden was not dis- 
charged by showing tliat since the accident he was 


earning wages equal to or greater than his old 
wages. — Cory Brothers & Co., I/td. v. Hughes, 
11011] 2 K. B. 738 ; 80 L. J. K. B. 1307 ; 105 
L T. 274 ; 27 T. L. R. 408 ; 4 B. W. C. C. 201, 

^Anmdfityms Refd. McNally r. F«/nOHR, Withy (IIU 
]j. T. 270 ; WooclhoiiHO v. Mid. Jly., [1014] .1 K. B. 103-1 , 
Hamilton v. Shelton Iron, Stool & Cc>al Co., Jjolgh v. baino, 
Mnmn 4!^ T. JL 07. 


Sub-sect. 10. — Amount of Compensation. 
See Sect. 13, post. 


Sect. 13.— AMOUNT OF COMPENSATION. 


Sub-sect. 1. — In (^ase of Di^atit. 


A. In General. 

See Workmen’s ('omponsation Act, 1925 (c. 81), 

s. 8. 

3322. Judge must find total or partial depend- 
ency.] — The county ct. judge awarded a de- 
pendant £300 compensation without lining 
whether dependant was totally or partially 
dependent: — Held: the case must he remitted 
for this to be found.— Cheverton v. Oceanic 
Steam Navigation (-o., Ltd. (1013), 0 B. AV. C. i '. 


253 V. A. 

Annotation Jfcaly v. lleilly (11)17), 10 B. W. 0. 0. 

714. 

3323. Measure of Injury— Prospective loss to be 
included.] -rEAUT v, Bolckow, Vaughan (\)., 
No. 2118, mite. 

3324. Effect of waiver of share by widow — Right 
of children to whole amount.] — Oim.i?. Fortescjue 
(N.) & Sons, T/ri)., No. 3477, post. 


B, Total Dependency* 

{a) In General. 

Sec VVorlonen’s Comi)en.sation Act, 1925 (c, 81), 
s. 8 (2) (i) &. (ii). 

What amounts to dependency.]— Sect. 2, 
sub-sect. 2, C., ante. 

3325, General rule.] — On Mar. 10 , 1010 , a miner 
who had for many years been in the employment 
of resps., met with “ personal injuiy by accident- 
arising out of & in the course of his employment ” 
which proved fatal. I'p to .Tune 30, 1915, h(i was 
employed on the teniis of a conciliation boarti 
agreement made between the masters & tlie trade 
union representatives of the men, but on that date 
the agreement was terminated by previous notice. 
The workman continued to work as usual for 
fourteen days more, then, together with the 
other workmen in the niine, ceased work, & wc*nt 
on strike for one week. The strike was seiHod by 
agreement, & tlie men returned to work on July 22, 
1015, at an increased rate of wages: — Held: 
(1) the strike caused no bresik in the continuit-y of 
the employment by the same employer during the 
three years preceding the injuiy, & his absence 
from work during the week in question was not 
due to any unavoidable cause ; (2) the coni- 

pensation payable to his dependants was the totality 
of the earnings during such three years, & not the 
average weekly wages earned since July 22, 1015, 
multiplied by 159.— Prkje v. Guest, Keen & 
Nettlefolds, [1018] A. C. 700; 87 L. J. K. B. 
801 ; 119 L. T. 345 ; 34 T. L. R. 494 ; 02 Sol. Jo. 
019; IIB. W.C.C. 154,H.L. 


3318 1. Revival of right to compensation on fail of wages .] — ^Mkrry & CUNiNGiiA»rE, Ltd. v . Black, [1909] S. C. 

1150 ; 46 Sc. L. R. 812 ; [1900] 2 S. L. T. 16 ; 2 B. W. C. C. 372.--SOOT. 
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3326. Where less than three years’ employment.] 

— A workman met with an accident wliich inca- 
pacitated liini from work for eleven months ; he 
tlien went back to work with the same master, 
being employed on a different class of work As 
at lower wages. About eighteen months after 
resuming w’ork he met with a fatal accident 
arising out of & in the course of his employment : 
— Held : in ascertaining the workman’s average 
weekly earnings for tlie purpose of assessing 
the compensation payable to )iis dependants 
under Sched. I., clause 1 (a) (i), of Workmen’s 
(V)mpensation Act, 1897 (c. 37), regard could only 
be had to the period of employment between Ids 
return to work & the date of the accident, & 
that, this period being less than three years, the 
amount of compensation was one hundred & tifty- 
six times his average weekly earnings during that 
])(uiod. — ^A pplkby V. llousKLEY (k)., Ltd., |1S99] 
3 Q. Ik 521 ; (iS L. ,T. q, Jk S92 ; 80 L. T. 853 ; 
47 W. 11. 014 ; 15 T. Jj. H. 110 ; 13 Sol. Jo. 508 ; 

1 W. C. a. 103, (k A. 

^‘inimfuthma (Jill r. Foi losouo (191:1), « 34. W. i). C. 

Cill ; VVarbiirtoii r. Co-op. WhoIcRalo Soc., (19I(5J 116 

b. T. 107. Mentd. Howunl V. Driver (190.‘1), 5 VV. (J. C. 

15;i. 

3327. Application of statutory minimum.] — 

JiYSONS V. Knowj.kb (Andrew) A. Sons, Ltd., 
Stuart v, Nixon & Lruc^k, No. 3433, vo-^L 

3328. Where break in employment Latest period 
of employment only to be regarded — Workman 
returning to work after accident.] - A i'pleby v , 
JIORSELEY Co., Ltd., No. 3320, an1(\ 

3329. .] -- ( I ) In estimating tlie 

average weekly earnings undtu* s. 2 (r) of Sdied. I. 
of Workmen’s ( /ompiuisation Act, 1900 (c. 58), 
tii(» ol)jt‘ct should be to arrive at th(‘ normal rate of 
reinunoration of the injured man at tJie date of tlic 
a(‘(;id(*nt ; ^ wliore exact computation is imprac- 
ticable, the ct.for its guidance jriay have regard to 
tlu* avei‘ag<i weekly amount camed during the 
jjrevious twelve months by a person in the s^tme 
grade (‘tnployed by the same employer, or, failing 
that, in the same class of cmplojmcnt in the same 
district. 

(2) “ Grade ” refers to the particular rank in the 
industiial hhirarchy occui)ied by the workman. 
At not to Ids greater or less excellences in that 
i*ank ; it is a question of fact whctlicr there is a 
grades L) which the workman belongs. 

(3) The ct., having found that the workman 
lias a grade, is not bound to adopt the average 
\vages in that graele as the basis f)f compensii- 
tion, but may take into consideration the personal 
e capacity of the workman. 

(4) In an ordinary case the average weekly 
earnings are to be calculated by dividing the 
total earnings of the weirkman during the reslcvant 
period, not by the number of weeks in that 
period, but by the number of we(;ks actually 
worked within that period. 

(5) Days in whicli no work is done & no w’^ages 
ai-e earned are to be disregarded. But th is principle 
does not apply to cases under s. 1 (a) (i) of Sched. I. 

(0) The principle does not apply to cases where 
tlie limitation upon ilie time worked arises from 
the nature of the employment itself, e.g,, the case 
of a charwoman, where a certain amount of dis- 
continuity is an incident of the employment. 

(7) In determining whether there has been any 
change of employment, “ employment b> the 
same employer,” for the purpose of Schedule I. 
means emplo^^nent in the same grade, & any step 


up or down from one grade to another is to be 
regarded as constituting a fresh employment. 

(8) In calculating any of the periods men- 
tioned in s. 1 of the Sclu;dulo absence duo to 
illness or to causes beyond the (jontrol of the work- 
man is to be disregarded ; & the employment is 
to be reckoned as continuous. 

(9) A collier, who had partially recovered from 
an accident for wliich he was receiving compen- 
sation, was offered & accepted light employ- 
ment under a registered agreement with Ids 
em 3 doyers upon the terms of his submitting to 
a reduction in the rate of compensation. Six 
months later ho met with a fatal accidemt in 
the course of such employment. Upon an appli- 
cation by the widow for compensation under 
Workmen’s (bmponsation Act, 1000 (c. 58): — 
TIM : compemsation ought to be calculated solely 
on the basis of the earnings of deceased from the 
liglit employment without taking into account 
tlie com])ensation he re(;eivod under the agre(i- 
rnent. — J*krry r. Wright, Cain r. Leyland 
tV. Co. (1900), Ltd., Bailey v. Kenwortiiy, 
Ltd., (Jough v. (Uiawhitay Brothi^rs, Cypartha, 
Ltd., 11908] 1 K. B. 441 ; 77 L. J. K. B. 230 ; 
98 L. T. 327 ; 24 T. L. K. 180 ; .52 Sol. .lo. 140 ; 
I Ik W. C. C. 351, C. A. 

Annotniiona : — As to (3) Consd. Edwo r. Gorton, [19121 .*1 
K. H. :t60 ; Barnett t*. Port of London Authority, ITii'Htli^y 
V. Port of London Authority, jlOlUJ 2 K. B. 115 ; Godden 
V, Cowlin, [1913J 1 K. B. 690. Apld. (^ox v, Trolloiie, 
11916] 2 K. B. 6S2 ; (Mvor r. Groom ifc iSymonds (191 K). 

L. J. K. B. 129; Twidalo r. li. & N. E. By., [1926] 
2 K. B. 455. Bofd. Snell u. BritiKh Gorpn., 11914] 2 K. B. 
291; Uoper v. HusHey-Preko (1915), IGl L. T. 6:45; 
Williams v. Maritime (Owners) (1915), 84 L. J. K. B. 633. 
As to (2) Consd. Jur>' v. S.S. Atlanta, [l!n2] 3 K. B. 366 ; 
Barnett r. Port of London Authority, Priestley v. l»ort of 
liondon Authority, [1913] 2 K. B. 115; Dalprlcish r. 
Edinhurgh Uoperlo & Sailcloth Go. (1913), 6 B, W. G. G. 
867. As to (3) Reid. Dobson v. British Oil & Cake Mills 
(1912), 106 L. T. 922. As to (4) Apld. Anslow u. Cannock 
Ghoso Collieiy Go.. [19091 1 K. B. :452. Consd. Gill t\ 
Graiiisrer (1917), 10 B. W. C. G. 515. Reid. Brandy v. 
S.S. Raphael (1910), 80 L. J. K. 3. 217. As to (5) Apld. 
White V. Wiseman, [19121 3 K. B. 352. Reid. Anslow r. 
Cannock Chase Colliery CJo., [1909] 1 K. B. 352. As to 
(7) Polld. Babcock & Wilcox v. Yourifir (1911), 4 B. W. 
C. C. .367. As to (8) Dbtd. Groenwo«)d v. Nall, 11917] 
A. a 1. Reid. Prico r. Guest, Keen & Nettlcfolds, 11917] 

1 K. B. 780. Or.ncraUi/f Reid. Cue v. l*ort of London 
Authority, (1914] 3 K. B. 892 Mentd. Kill r. Befi« 
(1908), 99 L. T. 104. 

3330. Absence from illness or acci- 

dental injury,] — Kmployment by the same 
employer, as defined by para. 2 (c) of Schedule I. 
of Workmen’s Compensation Act, 1300 (c, 58), 
means cniyiloyment in tlie same grade, wliich is not 
interrupted by absimoe from work due l-o illness 
or any other unavoidabh? cause. 

A workman wlio died fmm an injury by ac(;idont 
arising out of Ac in the course of liis employment 
entered into the employment of a linn as a carter 
more than three years bcforii tlui injury, but 
during those three yeai*s he was absent from work 
from time to time for an aggregate period of six 
months. Ills absence} for the greater part (jf the 
period was due to illness or to accidcintal injury : — 
Held : upon the construction of ]>ara. 1 (a) (i) 
& para. 2 (c) of Schedule I., he was not in the 
employment of the same emidoycr during the 
three years next preceding tlie injury from which 
he died, Ac, therefore, the compensation payable to 
his dependants was to be calculated, not upon the 
basis of his actual earnings during the throe years, 
but upon the basis of Ids average weekly earnings 
during the period of his actual employment since 
the last unavoidable interruption. — Greenwood 


PART XIV. SECT. 18, SUB-SECT. 1.— 

B. (a). 

3327 i. Whrrc Jfsa than three years* 


employmefd — Application of staiviory 
minimum .) — Fourehtka ». M*Cni,LAM 
(1901), 3 F. (Ct. of SoHB.) 650.— SCOT. 


882711. .1 — Leonard r. 

Baird (1901), 3 F. iGt. of Scsb.) 890. 

—SCOT. 
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Sect 13 — Amount of compensation : Sub-sect 1, JB. 
(a) <fc (ft). <fe C. (a) cfc (b) .1 

r. JosEPiT Nall &. Co., Ltd., [1017] A. C. I ; 80 
L. .T. K. B. 17 ; 115 ]i. T. 723 ; 33 T. L. K. 43 ; 
01 Sol. ,To. 54 ; 10 B. W. 0. C. 0, 11. L. 

AnmAaiitm Polld. J*rico r. (IiiokI., Keen & NottlefoldH, 

tI917J 1 K. B. 780. 

8331. What may be taken Into account — Not 
compensation paid for partial Incapacity — In re- 
spect of previous accident.] — Perry v. Wright, 
Cain v, IjEYLand & Co. (1900), T/td., Bailey v, 
Kenworthy, Ltd., Cough v. ("rawshay 
Brothers, Cyfartiia, Ltd., No. 3329, ante. 

3832. Not earnings under concurrent con- 

tract of service.] — In estimating the compensation 
to which the dependants of a workman killed by 
accident are «jnf.itled when such workman has 
worked continuously for tliree years for the same 
employer, no account can be taken of the wages 
earned by him under concurrent contracts with 
other emydoyers. — Buckley v. London & India 
Docks (J909), 2 B. W. C. C. 327, C. A. 

3833. .] — (1) The provision in Work- 

men’s ('Ompensation Act, 1906 (c. 58), Sched. 1., 
clauses 2 (o), that for tlie purpose of assessing com- 
pensation in respect of an accident to a workman 
“ average weekly earnings shall be computed in 
sucli manner as is best calculated to give the rate 
per week at which the workman was being re- 
mu n( ‘rated ” means that they are to be computed 
in the manner best calcu1att‘.d to gi>e the rate of 
his remuneration under the employer for whom he 
was working when the accident happened. 

(2) A casual labourer who is employed casually 
by two or more different employers is not employed 
under concurrent contracts of service within the 
meaning of Schedule I., clause 2 (6), of the Act. 

A workman who was emjdoyed by resps. as a 
casual corn poiier met with an accident in the j 
course of his employment. He had been employed [ 
by theni casually during the three years preceding 
the a.(!cideni;, Ac during the year preceding the 
accident he had also been emjdoycd by a sliipping 
liiin at such a high rat e of pay that his combined 
earnings for the year averaged over £2 5s. a week, 
’riic av(jrage earnijQgs of a corn porter in the 
employment of resps. was 30s. a week : — Held : 
the workman’s average weekly earnings must be 
computed by repii d to the average v/eekly earnings 
of a workman in tin? same gi'ade under the same 
t‘m])loyer, but regard must also be had to the man’s 
personal (pialifi cation as shown by his liigh wages 
with the shipping CO. In any case, however, the 
average weekly earnings could not be computed 
iit nmre than the maximum sum earned by a man 
in tin* sam(‘ grade under the same employer. — 
(JuE r. Port of London Authority, [1914] 3 
K. B. 892 ; 83 L. J. K. B. 1445 ; 111 L. T. 730 ; 

7 B. W. 0. C. 447, C. A. 

AnnMUm4< :—A8 to (1) Coiud. Ctox r. Trollope, [19161 2 
b. Sc N. E. Ry.. [192,5] 2 K. B. 

W^O C Underwood v. Perry (No. 2) (1922), 


(6) Deductions, 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 8 (2) (iii). » \ 

3384. What may be deducted — Compensation 
paid to workman between accident & death.]— 
O’Keefe v, Lovatt, No. 2092, ante. 

3335. — — .] — A workman in receipt of 

compen^tion from his employers in respect 
of a serious personal injury after a time returned 
to his work. Nothing was said as to a con- 
tinuance of tlie compensation, & for a time the 
workman (‘arned rather more than he had done 


before his accident, though at a different class of 
work. Tlie workman subsequently died from the 
effects of the injury. The widow claimed com- 
pensation in respect of the death : — Held : (1) the 
return of the injured workman to his work did not, 
under the cii'cuiustances, warrant the inference of 
an implied agreement between him & his employers 
that the compensation sliould finally cease ; (2) the 
right of the dependants is a separate & inde- 
pendent right given by the statute itself, & which 
would not be lost by any such arrangement as 
suggested in the case between the injured work- 
man & the employers, though the compensation 
received by the workman, either as weekly pay- 
ments, or as redemption of weekly payments, 
would have to be deducted. — ^Williams v. Vaux- 
haix Colliery Co,, Ltd., [1907] 2 K. B. 433 ; 
70 L. J. K. B. 854 ; 97 L. T. 559 ; 23 T. L. K. 591 ; 
51 Sol. Jo. 652 ; 9 W. C. C. 120, 0. A. 

' Annotaiions : — As to (2) Consd. Howell v. Bradford (1911), 

104 I,. T. 433 ; Robinson v. Consett Iron Co., [1916] 1 

K. B. 8.56. FoUd. Manton v. Cantwell (1918), 12 B. W. 

C. C. 484. 

3336. Sum paid in redemption.]— -Wil- 

liams V. Vauxiiall Colliery Co., Ltd., No, 3335, 
ante. 

8337. .] — Howell v. Bradford Ac 

Co., No. 2088, ante. 

3338. Not war additions.] — A miner sus- 

tained injuries during his employment which 
subsequently resulted in his death. At the time 
of his death lie was receiving compensation for 
his injm'ies in the form of weekly payments which 
included the statutory war additions : — Held : 
these weekly war additions did not fall to he 
deducted from the sum payable to the minor’s 
dependants on his death. — H utton v. Coltnkss 
Iron Co., Ltd. (1922), 15 B. W. C. C. 349. 

8389. From what sum deducted — ^Maximum 
compensation payable — Not total amount of wages.] 
— ^A workman met with an accident, as a result of 
which he died, Ac his widow applied for com- 
pensiition. His earnings for the three years next 
preceding the accident amounted to £305 Os., Ac 
before his death he had received weekly payments 
of compensation amounting to £03 13s. 8d. Appet. 
was wholly dependent on his earnings. 8hc 
claimed to be entitled under Workmen’s Compensa- 
tion Act, 1900 (c. 58), Sched. I., para. 1 (a) (i), 
to £300 on the ground that the £63 13s. 8d. com- 
pensation ouglit to be deducted from the total 
amount of his wages £365 Os. received during the 
last preceding three yeai-s, Ac not froin £300 the 
maximum allowed, the result being that she would 
receive £300 instead of £230 6s. 4d. as claimed by 
the employers : — Held : the words “ such sum ” 
from which the compensation already received was 
to he deducted meant the maximum sum which 
was payable by the employers, namely the £300, 
Ac the widow was entitled to recover £236 Os. 4d. — 
lioBiNsoN V. Consett Iron Co., Dtd., [1910] 
1 K. B. 856 ; 86 L. J. K. B. 1272 ; 114 L. T. 814 ; 
9 B. W. C. C. 200, C. A. 

3340. Application of statutory minimum — Work- 
men’s Compensation Act, 1923 (c. 42), s. 24 (2) — 
Not retrospective.] — In Oct. 1920, the workman 
met with an accident, the injuries received from 
which caused his death on Apr. 12, 1924. The 
employers paid him compensation at the full rate 
from the date of the accident to the date of death, 
a total sum of £204 5s. The employers claimed 
to be entitled to deduct that sum from the sum of 
£300 payable at death, but the dependants claimed 
to bo entitled, under above sect, to the minimum 
sum of £200, & the county ct. judge made an 
award for that amount ; — Held : above sect, did 
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not apply to accidents happening before that 
Act came into force, & the employers were entitled 
to deduct the full amount of the weekly payments 
made. — ^Moakes v. Black well Colliery Co., 
I/rp., ri026] 2 K. B. 64 ; 94 L. J. K. B. 723; 132 
b br 5 41 T. L. R. 290 ; 09 Sol. Jo. 390 ; 18 
B. W. C. C. 100. C. A. 

Brim V. Dtydon, Talbot v, Viokow. 

fl925] 2 K. B. 667. Apld. Wood v. Wentworth Silkstono 
133 L. T. 6r»0. Apprvd. aement v. 

Davis (1926). 43 T. L. R. 10. 

®341. -- — — .] — Above sub-sect., 

wmch abolishes the right of the employer to 
deduct weekly payments made to an injured work- 
man during his lifetime from compensation 
payable to his dependants upon his death so as to 
reduce the sum payable to the cliildi'en of the 
workman under above Act, sect. 2, or to reduce the 
amount payable under the princijial Act below 
£200 does not apply to a case where the accident 
Iiappened before .Tan. 1, 1924, when above Act 
(!ame into forc;e. — C'lkment r. Davis (D.) & Sons, 
Ltd. (1920), 43 T. L. R. 10; 70 Sol. .To. 1240, 

1 1 . L. 


C. Partial Dependency. 

(a) In General. 

See Workmen’s Compensation Act, 192.7 (c. 8 J), 
s.8(2)(iv). 

3342. Question for county court Judge — Quantum 
of compensation.] — A workman earntid 29.s. a 
wcek^ & paid 20s. a week to his mother. The 
benefit to the mother from othei* sources of income, 
viz. from her other sons, was Oi#. per week, net. 
'riie judges, in ai j'iving at what sum was reasonable 
tV. proportionate to the injury to the motlier by the 
death of lier son, calculated tiie son’s earnings 
upon a three years’ basis at 29s. a week & deducted 
tlie Os. a week on a like b.asis : — Held : the amount 
due to paiiial dependants is a question of fact in 
eacli ca.se.— -L itolefoud v. Conneix (1909), 3 
B. W. C. C. 1,C. A. 

3343. ,J — In claims for compensation 

under the Workmen’s Compensation Act, 1906 
(c. 58), it is for the county ct. judge to find the 
quantum of compensation to be awarded, ^ the 
Ct. of Appeal will not interfere witli his award 
unless there lias txHin misdirection oi- no proper 
exercise of liis judicial discretion. — Ciieverton v. 
Oceanic Steam Navigation Co., Ltd. (1913), 
29 T. L. R. 6.78 ; 6 B. W. C. C. .774, C. A. 
Anywtatwn: -Apld. ITcaly v. RolIIy (1917), 10 J{. W. C. V. 


3344. .] — Rennoldson v. Ellehman Wil- 

fciC)N Line, No. 3353, post, 

9345. Power to award maximum.]— Hodgson 
V. West Stanley Colliery, No. 2161, ante. 

3346. .]— Ciieverton v. Oceanic Sticam 

Navigation Co., Ltd., No. 3343, ante. 

3347. Not more than amount claimed — 

On oasis of total dependency.] — Li^oyd v. Powell 
nvvFRYN Steam Coal Co., Ltd., No. 2083, ante. 


(b) Hoic Calculated. 

3348. What may be taken into account — Funeral 
expenses.] — arbitrator, in assessing the amount 


payable as compensation under Workmen’s Com- 
pensation Act, 1897 (c. 37), Bched. I., s. 1 (a) (ii), 
to a person in part dependent upon the earnings 
of a deceased workman, is entitled to take into 
consideration expenses in respect of the work- 
man’s funeral. — ^Bevan v. Crawhhay Brothers 
(Cyfartha), Ltd., [1902] 1 K. B. 25 ; 71 L. J. 
K. B. 49 ; 85 L. T. 490 ; 50 W. R. 98 ; 4 W. C. V. 
310; 8ub nom. Bbavan v. Crawsiiay Buotiiehs 
(CYFAimiPA), lyro., 18 T. L. R. 17 ; 40 Sol. Jo. 
29, C. A. 

Amwtatinm : — Refd. McLean v. Moss Bay Iron &; Steel Co., 
11909] 2 K. B. .521 ; Hodimon v. West Stanley Colliery, 
ri910] A. C. 229 ; Mealy v. Reilly (1917), 10 B. W'. C. V. 
74-1. 

3340. Cost of maintenance of workman if 

alive.] — The widow of deceased workman, who 
met liis death througii an accident arising out 
of & in the course of his employment, was mainly 
dependent upon lier husband’s earnings at tlic 
time of his death, but was earning about 2«. a 
wcfik liorself. Deceased workman did not appear 
to have had any source of income oilier than his 
wages. The widow claiming compensation under 
Workmen’s Compensation Act, 1897 (c. 37), 
against the (employers of deceased, a county ct. 
judge awai’dcd iier the sum of £150, being £.7 
less than the amount of deceased workman’s 
earnings in the same employment during the 
three years prior to the accident. ’J’iie employers 
appealed against the award, on the ground that, 
in assessing the compensation, the county ct. 

! judge liad not coin])lied with Workmen’s (’oTn- 
I pensaiion Act, 1897 (c. 37), sched. T., s. 1 (a) (ii), 
which provides that, in cases of partial dependency, 

! the compensation shall bo sucli a sum as may be 
detenu iued to be reasonable & proportionate l-o 
the injury to ilie dependants, because ho had not 
taken into account the amount which the main- 
tenance of the workman, if alive, would have cost, 
by way of reduction of the compensation, & that 
he had therefore misdirected himself : — Held : 
it was not slibwn that the county ct. judge had 
proceed(‘d otherwise than in accordance with the 
provisions of Workmen’s Compensation Act, 
1897 (c. 37), sched. I., s. 1 («) (ii), & therefore Ids 
award was good. — O smond v. Campbell & TTar- 
RI80N, lyri)., [1905] 2 K. B. 852 ; 75 L. J. K. B. 

1 ; 93 L. T. 724 ; 54 W. 11. 117 ; 22 T. L. R. 4 ; 
50 Sol. .lo. 12 ; 8 W. V. C. 95, C. A. 

Annoltitiitns : — Overd. Taniworth (^ollleiy (.!<). r. Hall, [19111 
A. U. 66.5. Reid. Llttlcfoid v. Council (1909), B. W, 
C. 1 ; Peart r. Holckow, Vaughan, 1 K. 11. ;199, 

3350. — .J - Tlic* question liow far a 

member of the family deceased workman wiu* 
dependent on his earnings within tlic^ meaning of 
Workmen’s CoTni)ensatjon Act, 1906 (c. 68), is a 
qiKistion of fact to bo determined by tlio county ct. 
judg<! upon a consideration of all the circum- 
stances of the case. 

Upon an application by a father, wlio claimed 
compensation under the Act on a footing of 
partial dependency in respect of the death of a 
son from an accident at resps.’ colJiery, it appeared 
that the son, who lived at his father’s house, 
assisted the father in his trade as a barber. The 


PART XIV. SECT. 13, SUB-SECT. 1.- 
C. (a). 

b county court judge 

Ot. of Appeal cannot inquire Int 
of the award when th 
has awarded a siu 
within the maximum provided by th 


PART XIV. SECT. 18, SUB-SECT. 1.— 
C. (b). 

3348 i. Whol may he taken into 


lUicouiU. — Funeral cxpe^ises. ] — An ar- 
bitrator in fixing compousation for 
tho death of a workman in a claim by 
partial dependants may compotently 
take into account the outlays which 
claimants have inc\irred In medical & 
funeral expenses. — HuouESv. SiTMMEii- 
LEK & Mossknd Iron & Steel Co. 
(1903), 5 F. (Ct. of Sess.) 784 ; 40 Sc. 
L. R. 602 ; 11 S. L. T. 61.-H5COT. 


3348 ii. .1 — Gourij^y v, 

Murray, [1908] S. C. 769 ; 15 S. L. T. 
1029.-~SCOT. 


3348 iii. .] — Smith v. H. A. 

Scale (Ul, Ltd., [1923] C, P. D. 394.— 

S. AF. 

3349 i. (Josi of mainlenance of 

workman if aZiec.]— The county ot. 
judge, in ostimating compensation t>o 
the dependant, is entitled to take into 
oonHideration tho amount of tho 
workman’s former earnings, 6c the 
jiroportion thereof expended on his 
inaiiiteuance. — O’Neill «. Bansha Co- 
operative Aoricultural & Dairy 
SociKiT, (1910J 2 1. R 324.— IR. 
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Sect. 13. — Amount of compensaiioyi : Suh-aert. 1, C. 
(b), db D, ; sub-sect. 2, A.] 

county ct. judge liaving foun<l that tlie son's 
earnings at tlie colliery were? not more than 
sufficient for the <‘ost of his maintenance, & 
that consequently the father was not a dependant, 
the Ct. of Appeal set aside the award & remitted 
the matter to the county ct. judge to award 
compensation on the basis that lie was not 
entitled to deduct from the son’s earnings the 
cost of his maintenance : — I/eJd : the county ct. 
judge was not piecluded by law from deducting 
from the son’s earnings the cost of his maintenance ; 
or from taking into account as against the cost 
of maintenance tlie pecuniary value of the services 
nmdered by the son to the father in the latter’s 
trade as a barber ; & the cause was remitted to 
the county ct. judge with these instructions. 

Osmond V. Campbell & Harrison, Lid., No. 3349, 
ante, if so far as it holds that upon a question of 
paHial deiiendcncy the county ct. judgci is not 
entitled to deduct from the earnings of deceased 
the cost of his maintenance, overd. — Tamvvouth 
COLIJKUY Co., Ltj). V. IIAIX, [1911] A. C. 6(35; 
81 1j. .]. K. B. 159 ; 105 L. T. 449 ; 55 Sol. Jo. 
915 ; 4 B. W. (?. C. 313, 11. L. ; varying S. C. sub 
nom. IlAiJi V. Tamwoutii Colltehy Co., Ltd., 
[191111 K. B. 311, C. A. 

Annotaiiima : — Consd. Youugr v. Londonderry CJollu*rie.s 

(1924), 17 B. W. C. C. 215 ; Pearl r. WoJekow, Vanjflian, 

IJU2.5j 1 K. B. 399. Refd. Foni v. Oakdale Colliery Co. 

(191.'>). 8 B. W. C. C. 127 ; Healy v. Koilly (1917). 10 B. W. 

(I a 744 ; Sholdon v. Bulterlcy Co., [19 2 K. B. UOO ; 

JSfttHh V. McAJidiuj (1925), 133 L. T. C47. 

3351 , Value of workman’s service in father’s 

business.] — Tamwcutii Colliery Co., lyrii. v. 
Ball, No. 3350, a?t/e. 

3352. Compensation paid between accident 

& death.] - A workman lived for two years after 
an injury, though totally incapacitatesd. Be then 
died iis the result of the injury. During the i»eriod 
of incapacity Ik; was paid by the employers com- 
pensation amounting to £71. Be left his father 
partially dependent. On an assessment of the 
compensation due to the father, the (ounty ct. 
judge, in dealing with the amount already i>aid by 
the employers, held that he must deduct this 
amount- from the sum of the three years’ earnings 
before th(* accident in order te arrive at a maxi- 
mum, A: then award such sum as he considen^d 
I’easonable & pi*o]iortionat(^ ^Jlie three years’ 
earnings Jess the sum paid amounted to £153, & 
the judg(* awarded £75. Tlie employers con- 
tended that the £74 ])aid should be deducted from 
the £75 awarded : — Held: the method of assess- 
ment adopted by the county ct. judge was correct 
& there was no misdiii'ction. — WinTTAKKR v. 
JOK’EY (James) Co., J/td. (1915), 9 B. W. C. C. 
31, C. A. 

3363. Probable Increase of earnings.] — 

A youth of eighteen years of age shipped on a 
steamer as assistant cook at £6 a month, &- was 
drowned owing to the vessel being torpedoed. 
Jfe had previously earned as much as £2 a week 
at home, & had luinded over the bulk of his 
eainings to his mother for the support of the 
family, including himself, the others being partly 


dependent thereon. In assessing a claim on the 
ground of partial dependency, the county ct. judge 
took into consideration the probability of a 
prospective increase of earnings, if the workman 
had lived, A awarded £115:— this was a 
rciusonable sum. At the award could not bo dis- 
turbeil. No hard & fast line could be drawn m 
such a case. At the judge was entitled to take 
into consideration a i)i*obable incrcast^ of earnings. 
— Bknnoldhon V. Elijsrman Wilson Line (1918), 


11 B. W. C. C. 70, 0. A. 

Annoitdions : — Folld. Sholdoii r. Butterloy C.^o., [19191 

2 K. B. 000. Consd. Pearl v. Bolckow, Vaiitflian, I192.>] 


1 K. B. 399. 

3354. .] — ^A pit boy of fifteen years of 

age, while working at a colliery, met with a fatal 
accident. Bis mothc?r, who had been a widow 
for eleven years, claimed compensation as being 
imrtly dependent on the boy’s earnings. 

For the twelve months pi'evious to his death lie 
had earned £49 Is. 2d. Latterly lie had been 
earning 29s. a week, which he gave to her, At she 
herself earned about 17s. 9d. a week. She paid 
no rent for the cottage in which they lived alone. 
The widow was being cross-examined with a view 
of ascertaining the cost of maintaining the boy, 
when the county ct. judge stated that he was not 
being helped mucli by the cross-examination on 
that point. An admission was made that tlie 
pipbable earnings of deceased boy, if he had then 
been alive, would have been about 59.9. The 
county ct. judge, in making liis award, said that 
the best he could do in order to arrive at what 
sum was in the circumstances reasonable A: 
proportionate to the injury was to consider what 
would have happened in the next few years. A: 
having regard to the admission, Ai looking to the 
future, he camti to the conclusion that appet. 
was entitled to £1 50 :—Hcld : (1 ) the question 

Avas one of fact. Thci’e was evidence to support 


tlie award & no misdirection. 

(2) The county ct. judge’s intimation during 
cross-examination did not amount to exclusion 
of evidence. The point was not so taken at tlus 
hearing, Ac therefoni t^ould not be raisi'd on aiqieal. 
— 8he].don V. Butterley Co., IjTD., [1919] 2 
K. B. 900 ; 88 ].. J. K. B. 1305 ; 121 L. T. 351 ; 


12 B. W. C. C. 248, 0. A. 

Anmtlaiion : — As to (1) Refd. Peart v. Bolckow, Vaiigliiui, 


11925J 1 K. B. 399. 


3355. .] " A boy, aged fourteen, wfis 

killed wJiile working at a colliery. Bis father 
claimed compensation as a partiiil dependant. 
The father was earning £1 a week ; thiu'e w'as 
a son aged seventc*en, wlio was earning £1 Is. 5d. 
a week; Ac deceasi^d was earning 11s. lOd. per 
week, making a total of £2 19s. 3fL as the total 
wages of the family. There were also in the 
family a mother Ac sister who did not make any 
contributions. The county ct. judge came to the 
conclusion that having rt^gard to all the circum- 
stances dependency had not been established, & 
made an award in favour of resps. : — Held : it 
was a question of fact upon which there was 
evidence to support the finding, Ac there wAs no 


misdirection. , , i 

I am not sure that the county ct. judge is entitled 


3353 i. ]*rohablii mcreasc of 

eaminasA—ln u claim V.y tho paronls 
ol a dccca.sud boy for coniiicjmation as 
partial dopejidanlH, tho shorJff-Rubsti- 
tuto oxcludod ovidemee tendoivd by 
appets. OH lo the possible earninsrs of the 
deceased subsequent lo the accident : — 
Held : such evidence was adiuissihle & 
should be considered In assessinff com- 
pensation. — FiiASKJir. Fairfield Siiip- 

RTTILDINd & KNU1NEKRIX(1 1^0., LTD., 

11919] S. O. 279 ; 5(1 8c. L. B. 138; 


[1919] 1 S. L. T. 63 ; 12 B. W. C. C. 
447.-” SCOT. 

3353 ii. .] — Griessel v. 

East Raxi> Pkopkietauy Mines, 
11910] T. P. I). 1064.— S. AF. 

k. Jm 88 of old age pension — 

Occasioned by wtcard.F—NoRTH Corin- 
thian Golu Mines, Li'D. v. Eoan 
(1915), 17 W. A. L. K. 122.— AUS. 

l. Property left by deceased 

to de pendant . \ — The fact that decouHod 


loft property devolving: upon his widow 
& sou should not bo taken into account. 
— ^ZURAVINSKY V. CANADIAN NATIONAL 

Rys. (Alta.), [1924] 2 W. W. R. 203.— 

CAN. 

m. Rigid of child to noniinal 
damages — Where cared for by relafives.] 
— A child of a workman, killed in an 
accident. Is outillod only to nomliial 
damaeros, W'hen It is shown that the 
child has boon cared for by relalives 
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to consider the probable increase in the amount 
of deceased’s contribution when at the time of 
the death there is no net balance in favour of 
dependant. . . . My present view is that it is not 
admissible (Scrutton, L.J.). — Young v. London- 
DKRRY COLLIKRIES (1924), 17 B. W. C. C. 215, a A. ; 
8uh nom. Peart v. Bolckow, Vaughan & Co., 
Young v, Londonderry Collieries, 94 L. J . K. B. 
497 ; 69 Sol. Jo. 123, C. A. 

Refd. Kennedy v. Hordeii Collieries, P.ain- 

ford V. Ciiarlaw ik: Sacristan Collieries, Bevan v. .lolcoy, 

111)25] 2 K. B. 438. 

3356. Death of dependant before compensation 
assessed — Amount payable to personal representa- 
tive — Limited to loss of dependant during life.] — 

A workman died from injuries received in the 
course of his emplojmient, in circumstances which 
gave rise to a liability to make compensation to 
his dep(‘ndants. lie had two dependants, his 
widow & a daughter, l^ily, aged tliirtecn. At 
the tim(; of his death, the widow was seriously ill, 
& died within four weeks after the dciath of lier I 
husband. A claim was put forwai'd on the basis I 
of partial dc;pcndency, by deceased widow’s step- 
daughter, Agnes, as personal i*epresentative, for 
£250 in respect of tlie dependency of the widow, 
one moiety of this, i.c. £125, to go to Agnes, & 
one moiety, £125, to liily, & a further £50 to Lily 
as dependant. The judgti awarded £250 as 
i!ompen^tion, but did not state what sum was to 
go to Lily. The two sisters agreed that £230 of 
this sum sliould be treated as being due to Agnes 
as personal representative, & should be divided 
equally between Agnes & Lily, & that Lily should 
also have £20 as a dependant. An award was 
then diawn up purporting to give effect to this 
arrangement by giving Agnes £230 & Lily £20 : — 
Held: (1) as the widow, being only partially 
dependant, had died four weeks aftc^r the death of 
her husband A before compensation was assessed, 
all that the judge could award to her personal 
representativ(.‘s w^as a sum equal to her loss dining 
the four W(*eks slie was liv(j ; (2) in awarding so 
small a sum as £20 to Lily, the judge had obviously 
had j'Cigard to the fact that she ivas to share in the 
aw^ard of £230 to Agnes, l^he case was therefore 
renutted for reassessment of compensation on the 
basis of the actual loss to the widow during her 
life, A the true cstimaUid loss to tlie daughter, 
liily.— PHiLLirs V. Kershaw, Ijeesk & Co., 119201 
3 K. B. 297 ; 89 L. .1. K. B. 1016 ; 124 }j, T. 11 ; 
36 T. L. II. 710 ; 04 Sol. Jo. 584 ; 13 B. W. C. C. 
211, C. A. 

D, Children' 8 Allowance, 

Sec Workmen’s Compensation Act, 1925 (c. 81), 
s. 8 (1) (3). 

3357. Who Is a “ child ” for purpose of Increased 
compensation — Illegitimate grandchild.] — An 
illegitimate grandchild, under the age of fifteen, 
of a workman who meets with a fatal accident in 
the cimrse of or arising out of liis employment is 
a child ” within the meaning of Workmen’s 


Compensation Act, 1923 (c. 42), s. 2, so as to make 
increased compensation under the sect, payable 
when such illegitimate grandchild is left wholly 
or partially dependent upon the workman’s 
earnings. — Pritchard v. Bettispield CoLiiiERY, 
Ltd., [1925] 2 K. B. 284 ; 95 L. J. K. B. 49 ; 
133 L. T. 448 ; 41 T. L. R. 551 ; 69 Sol. .To. 640 ; 
18 B. W. C. C. 204, C. A. 

Annotations : — ^Distd. Scott v, L. & N. K. Hy., [lU2n] 2 
K. B. 204. Apld. Faulkner v. Sutton (Owners), [1027] 
1 K. B. 207. 

3358. Illegitimate children of widow — Of 

whom deceased not father.] — Scott v, London & 
North Eastp:kn Ky. Co., No. 2086, atde. 

3359. Sister under fifteen.] — Faulkner v, 

Sutton (Owners), No. 2167, ajite. 


Sub-sect. 2. — In Case of Disablement. 

A, hi General. 

See Workmen’s Compensation Act, 1925 (c. 81), 
s. 9. 

3360. General object of Act — Compensation for 
loss of earnings.] — For several years a workintiii 
had been employed during the malting season, 
usually from Oct. to Mar., by resps. at a wage of 
£2 a week. For the i*est of the yeiir ho was 
employed elsewhere as a farm labourer at 25.s. 
a week, with liar vest monciy, about £10. During 
thci malting season of 1917-1918 lie was employed 
by resps., but liad only been working for about 
tliree weeks when he met with an accident which 
caust^d total incapacity. 

The county ct. judge decided that the best way 
of estimating the compensation payable to applt. 
was to asceitain his total e.arning8 for tiie year, 
wliich he found to be £78, & he awarded him 15.s 
a week, plus 25 per cent, war bonus, making a 
total of 18s. 9d. a week. A]) pit. appealed & askcid 
that the compensation shciuld be on tlic basis of 
£2 a week & contended that there was notliing to 
justify the judge taking into account what lie 
received as a farm labourer, because he was not 
under any concurrent contract of service with 
another employer : — Held : the dominant object 
of the Ac.t was to comi>ensate n,n injured workman 
for the loss of what he would otherwise hav(i 
earned but for the accident. Wiiere the terms of 
the employment made it impracticable to computi'. 
the rate of remuneration, an estimate couhl be 
made of what he would have received- The. 
award being made on tliat basis the ct. would cot 
inbjrf(!re with it. — Oalver v. Groom Symonds 
(1918), 88 L. J. K. B. 129 ; 120 L. T. 151 ; 63 
Sol. Jo. 68 ; 1 1 B. W. C. (J. 228, 0. A. 

3361. - - Not compensation for pain & suffer- 
ing.] — Irons v. Davis & Timmins, Lt'd., No. 3314, 
ante. 

3362. Amount in discretion of arbitrator.] — 

The amount of compensation is in the discretion 
of the arbitrator subject to the express limitations 
in sched. I. (1) to the i)ro visions of sched. I. (2). 


or some time & the indicatioiiB artj of 
.1® probable continuanco of that 
Hituation. — ^Western Trust Co. v. 
WiLLOuaHRY & I)U^X'AN (1914), 29 
W. L. Jl. 818 ; 7 W. W. H. 569.— CAN. 

n. liiifht of dependaivt to minimum 

aarnoim — TJiough in excess of loss 
sustained.] — A dopoudaiit is entitled 
to the inluimum damogos even though 
such amount is in excess of the loss 
sustained by the dependant. — ^A dadi v. 
T Ocean Services, 

o. Basis of calculatwn.] — ^M'Artuur 


V. Fife (’oal Co., Ltu., [1926] S. C. 
727.— SCOT. 

PART XIV. SECT. 13, SUB-SECT. 2. 
• — A. 

3362 i. Amount indiscretion of arhitra- 
tor.] — SUT'i’ON r. SUITON (1924), 25 
8. It. N. S. W. 35 ; 42 N. S. W. \V. N. 
5.— AUS. 

p. Basis of assessment.] — Slm- 
MONS V. British Broken Hill Pro- 
prietary (1922), 22 8. It. N. 8. W. 
477 ; 38 N. 8. W. W. N. 228.— AUS. 

q. .] — Henry v. Malcolm 

(1908), 39 N. B. 11. 74.— CAN. 


r. .] — UUUCNIIURCUI tJ. I^RlNCE 

Albert Lumber Co. (191 3), 23 W. L. It. 
539; 3 W. \V. R. 1146; 9 D. L. K. 
639 : 6 8ask. L. R. 270.— CAN. 

t. .1 — Marshall v. New 

Zealand Coal & Oil (2o.. Ltd. (No. 2), 
[1920] N. Z. L. R. 644.— N.Z. 

a. .] — Toau»kins V. Northern 

S.S. Co., [1925] N. Z. L. It. 465.— N.Z. 

b. — — .] — A workman was en- 
gaged for a fixed weekly wage. He 
entered upon his work on a Saturday, 
Sc worked for the whole of the follow- 
ing calendar week, at the end of which 
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Mastbb and Servant, 


Sect, 13 , — Amount of comvmeaiioti: Suh'it%‘L 2, A,, 

B, <£r C, {a).] 

Where a man earns something but not enough 
when added to the compensation payable to equal 
what he was earning before the injury, an arbi- 
trator is not bound to reduce the payments so 
that the actual loss to the workman shall be borne 
equally by him & his employer. — Eixis v. Knott 
(1000),2 W. 0. C. lib, C. A. 

B. Total Incajiociiy. 

See Workmen’s Compensation Act, 1925 (c. 84), 
8. 9 (2). 

3363. Arbitrator not bound to award maximum.] 

— (1) A man engaged as a casual grain porter 
met with an accident while employed by a corpn. 
He was pi-efertmtialiy employed as an able & reli- 
able man by some firms, but not by the corpn. 
He obtained an average weekly wage of £2 wlierc^as 
the average w(‘c»kly wage of casual grain jiorters 
was £1 5s. The county ct. judge found th«.t 
theixi wiis no grade of preferred casual grain 
porters & tiiat the man was only entitled to 12s. (Id. 
a week compensation, half the average earnings 
of his grad(i of casual grain porters : —HeJd : 
the county ct. judge ought to have had regard to 
(he personal qualifications & actual earnings of 
the man as well as the average earnings of liis 
grade, & he was entitled to compensation at £1 
a week. 

(2) An arbitrator is not bound to award the full 
half of his average weekly earnings to a workman 
as compensation for total incapacity, although 
ho cannot give more. — Hnell v, Biiihtol Corpn., 
[19U] 2 K. B. 291 ; 83 L. J. K. B. 353; 110 
L. T. 563 ; 7 B. W. C. 0. 236, C. A. 

Junotaiume : — As to (1) Consd. Cue r. Port, of London 

>\uthoi-lty. dUU] 3 K. B. 8112. Reid. Twi<lalo v, L. & 

N. E. Ky., I1U25J 2 K. B. 465. 

C, Partial htcajiatdfy, 

(a) In General, 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 9 (3). 

3364. Discretion of county court Judge.) — A 

workman employed as a hauliid' at a colliery 
was, by an accident arising out of & in the course 
of his employment, totally incapacitated for 
work. Compensation was, by aiTangement, paid 
him by his employers at the maximum rate 
under Workmen’s Compensation Act, 1897 (c. 37), 
namely 11 s, per week,~tliat being 50 per cent, of 
£1 14^., the amount of his average weekly earn- 
ings before the accidimt. Ho subsequently so far 
^covered fi’om Umj ellects of the accident as to 
be capable of light work, & his employers took 
him bock into their service as a lampman at 
wages of £1 9.v. 5c/. per week, & ceased to pay 
him compensation. At that time the rate of 
wages paid to hauliers in the colliery had fallen 
to £1 9^. 5c/. per week. The workman having 
filed a request for arbn. in the county ct. to 
assess compensation under the Act, the county 
ct. judge refused to award liim comiiensation, 
giving reasons for so doing wliicii indicated that 
he might have acted on the view that the amount 
of the average weekly earnings to be taken as the 


basis for determining the amount of compensation 
was subject to vacation in accordance with the 
fluctuations in the rate of wages in the employ- 
ment subsequent to the accident ; — Held : the 
amount of the workman’s average weekly eamii^s 
as originally ascertained for the purpose of fixing 
the maximum compensation was not subject to 
variation by reason of the fall in the rate of wages 
paid to haliers since the accident ; & it was a 
matter for the discretion of the county ct. judge 
whether ho would award to the workman any 
substantial amount, &, if so, what proportion of 
the difference between the amount of his average 
weekly earnings before, & the average amount 
which he was able to earn after the accident ; 
& the cose must therefore be remitted to the 
county ct. judge for reconsideration. — ^J ames v. 
Ocean Coal Co., [1 904] 2 K. B. 213 ; 73 L. J. K. B. 
915 ; 90 L. T. 834 ; 08 J. P. 431 ; 52 W. 11. 497 ; 
20 T. L. R. 483 ; 6 W. C. C. 128, 0. A. 

AnmiiatUnis : - Distd. Bovi^n v. Energlyn Colliery Co., fllH2J 
1 K, B. 03 ; Woodiioo Coal & Coke Co. v. M*Noill, [ltfl8J 
A. C. 43. 


3365. Must be exercised with regard to par- 

ticular circumstances.] — In awai'ding compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), 8ched. I., clauses 1 (6), 2, to workmen 
partially incapacitated for work, a county ct. 
judge cannot lay down any general rule as to the 
amount of compensation which he will award. 
The judge must exercise his discretion with regard 
to the circumstances of the particular case. — 
Webster v. Sharp & Co., IjTJ)., [1905] A. 0. 284 ; 
74 L. J. K. B. 776 ; 92 L. T. 373 ; 7 W. C. C. 1 18, 
H. L. 


3366. Regard must be had to extraneous 

circumstances.] — In awarding compensation to a 
workman for partial incapacity under Workinen’s 
Comx)ensation Act, 1906 (c. 58), Sched. 1., clause 3, 
the ct. will liavo regard to extraneous circumstances 
not personal to the workman. 

In 1907 a collier sustained injuries through an 
accident, & was paid compensation by liis em- 
ployers until Feb. 1911. In Aug. 1911, he com- 
menced proceedings to recover compensation for 
partial incapacity. Before the accident his 
average weekly earnings were £2 19i#. Irf., but now 
he was only earning £l 12s. Id, a wi^ek. There 
was evidence, however, that apart from any 
accident he would not have been able to earn as 
much as he was doing in 1907, because colliers’ 
earn^s had fallen universally owing to the 
passing of the Coal Mines Regulation Act, 1908 
(c. 57), which reduced the working houra of 
miners to eight hours a day : — Held : the fall in 
wages was a circumstance to which the ct. must 
liave regard in awarding compensation for partial 
incapacity under Worlonen’s Compensation Act., 
1906 (c. 58), Sched. I., clause 3 . — ^Bevan v, Ener- 
GLYN Colliery Co., [1912] 1 K, B. 63 ; 81 L. J. 
K. B. 172 ; 105 L. T. 654 ; 28 T. L. R. 27 ; 5 
B. W. 0. 0. 169, 0. A. 

Annotations : — Conid. Heatliooto v. Haunchwoud OolliorleH, 
riS17J 1 K. B. 450. Apld. Tarr v, Cory, U917] 2 K. B. 
774. Apprvd. Woodilee Coal & Ck>ke Co. v. M^NeUl, 11918 J 
A. O. 43. Consd. Port of London Authority v. Gray, 
11919] 1 K. B. 65 ; Wood v. Wentworth BUkstone Colliery 
Co. (1026), 133 L. T. 656. Refd. M‘Dowell v, M‘Gladdory 
(1916), 9 B. W. C. C. 638 ; ling r. Do Dion Bouton, [192UJ 
1 K. B. 88. 


his omployuiont was terminated bv 
liis employers in oonBouuonoe of an 
injury resulting in total Incapacity, & 
entitling liim to oompensatiou : — 
Held : the fixed weekly wage was the 
basis for determinlug the amount of 
the weekly payment due to the work- 
man as compensation. — B hown v. 
CUNNiNaHAif, Ltji. (1904), 6 F. (Ct, 
of Bess.) 997.— SCOT. 


PART XIV. SECT, 13, SUB-SECT. 2. 

— B. 

0 . WM should he considered — 
I rospedtve right to pension .] — The 
^mpensation payable should bo do- 
torminod without regard to the Tiro- 
spwtlve right of appot. to a pension. 
— Barby v, Victorian Railway 
COMRS., [1016] V. L. R. 680.— AUS. 


d. — General fall of wages since 
accident .] — Jamieson v. Fife Coal Co. 
(1903), 5 F. (Ct. of Bess.) 958.— SCOT. 

e. Total incapacUy hy second 
accident — Suspenswn of compensation 
in respect of first occu/eaf.}— M*K in- 
BTREY V. AUOHINLEA COAL CO., LlD. 
(1919), 57 Sc. L. R. 80.— SCOT. 
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3867. Not bound to reduce payments — 

Where loss of workman not shared equally by 
employer.]— Elub v. Knott, No. 3362, ante. 

3368. Not bound to award maximum.] — 

An injured workman who had previously earned 
32s. 6d. per week, earned 26s. per week after the 
accident, lie claimed 7s. 6d. per week, & the 
judge awpded him 3s. 9d. -.—Held : there was no 
misd^ction, & the judge not being compelled 
to give the full difterence between the earnings 
before & after the accident, his discretion could not 
be interfered with. — H umphrkys v. City of 
I xiNDON Electric Lighting Co. (1011), 4 B. W. 
C. C. 276, C. A. 

3369. Where proof of ability of work- 

man to earn more.] — Port of London Authority 
V. Gray, No. 3384, post. 

3370. To disregard trivial amounts.] — A 

railway goods porter, employed at a harbour, was 
injured by accident, &, after some months* total 
incapacity, was employed by the day by the 
some employers at light work as a porters* mess 
room attendant. He was paid the same wages as 
jircyiously. Owing to a strike in Dublin causing 
diminution of traffic, lie was out of work on four 
days, but not consecutively. He made no attempt 
to obtain work elsewhere on those days & applied 
for 7s. lOd. compensation in respect of them, 
saying that his injury prevented him earning 
wages elsewhere during tfiis period. The coimty 
et. judge refused to awai'd any compensation & 
merely granted a declaration of liability : — Held : 
Avithout deciding whether or not the man was 
entitled to compensation dui'ing tins period, & 
assuming everything in his favom*, he would only 
be entitled to the ffiifei*enco between his average 
weekly earnings before & after the accident, & 
the effect of so shoii a time upon the calculation 
of his average weekly earnings lifter the accident 
was so trivial that the award of the county ct. 
judge was justified, llis non-employment did not 
ai'isc from incapacity to work owing to his injuries 
from the accident & he was consequently not 
entitled to compensation. 

Average weekly earnings do not mean a full 
week of six days as compared with a week of 
five days. You must take an average of twelve 
months, if you can (Lord Cozens-Hardy, M.R.). 
— ^WooDHousE V. Midland Ky. Co., [1911] 3 
K. B. 1034 ; 83 L. J. K. B. 1810 ; 111 L. T. 
1084 ; 30 T. L. 11. 653 ; 7 B. W. C. C. 690, C. A. 
Jimolalinn : — Apld. Wtfbstcr v. Harrison, Townsend (1920). 

89 L. J. K. 13. 1077. 

3371. What should be considered — General fall 
of wages.] — Bevan v. Energlyn Colliery Co., 
No. 3366, ante. 

3372. General rise of wages.] — Heath- 

cote V. Haunchwood Collieries, No. 3230, ante. 

3373. .] — In reviewing the amount 

of compensation payable under para. 3 of 
Schedule I. to the Workmen’s Comxicnsation 
Act, 1900 (c. 68), in the case of partial incapacity, 
the arbitrator is entitled to take into consideration 
a general rise of wages, provided that he keeps 
within the limits fixed by that para, as those 
Axithin which compensation may be given. — 
WooDiiiEE Coal & Coke Co. v. M‘Neill, [1918] 
A. C. 43 ; 87 L. J. P. C. 17 ; 117 L. T. 674 ; 34 
T. L. R. 10 ; 62 Sol. Jo. 7 ; 10 B. W. C. C. 637, 
H. L. 

^nnoMioiia Ling t\ Do Dion Boiifoti, [1920] 1 

K. B. 88. Befd. a. W. Ky. v. HolpR, [1918] A. C. 141 ; 


Heathoote v. Haunchwood ColUoricR, 119X8] A. C. 52 ; 

Port of London Authority v. Gray (1018). 88 L. J. K. B. 

107 ; Fallens v. Dixon (1923), 17 B. W. C. C. 314. 

3874 , Offer of suitable work.] — ^Where an 

offer is made by an employer, during the course of 
arbn. proceedings by an injured workman for the 
purposes of obtaining compensation under Work- 
men*s Compensation Act, 1906 (c. 58), to take the 
workman back & find him suitable work, the nature 
of which should be specified, at his old rate of 
wages, it is a matter that, notwithstanding that 
it [is declined, ought to be considered & taken 
into account by the county ct. judge when fixing 
the weekly payment payable to the workman, 
it being a saving of expense tliat it should be so 
considered inasmuch as, although it may entail an 
adjournment of the case, the judge has power 
over the costs & can order the party to pay the 
costs which were occasioned or necessitated by the 
adjournment. 

In Apr. 1917, appet. met with an accident that 
seriously affected the sight of his left eye. Aft(‘r 
he liad substantially recovered resps., his cm- 
ployere, in Aug. 1917, took him back to work. 
The work that he was given to do was that of 
mixing lime, & making mortar with lime. The 
effect of the work was that after four or five days 
appet. found that it began seriously to affect his 
sound right eye, & ho discontinued the work. 
Thereupon appet. claimed compensation against 
resps. that was followed in due course by a 
request for arbn. under Workman’s Compensation 
Act, 1906 (c. 58). 

At the hearing before the county ct. judge in 
Oct. 1916, after the evidence was completed but 
before the judge delivered his judgment, resps. 
offered to take appet. back at his old rate of wages 
& to find him suitable occupation. That offer 
was not liowevcr taken into account by the judge 
when he made an award in favour of api>ct. : — 
Held : in these circumstances the case must go 
back to bo reconsidered. — Cross v. Whitehead 
Aircraft Co., I^td. (1918), 87 L. J. K. B. 702; 
118 L. T. 790 ; 11 B. W. C. C. 1, C. A. 

3375. .] — A workriian met witii an 

accident to the lingers of his left liand. He was 
paid compensation, & when lie recovei*ed was 
given work as a lavatory attendant. He worked 
as an attendant for a year, A tlien it became^ 
necessaiy tor him to work overtime. He drew 
overtime pay for a short while & then asked that 
his overtime should be paid at the rate of time &> 
a half, the union rate of pay. This was refused. 
He then declined to work overtime at all & was 
discharged. The county ct. judge held that in 
the open market his earning capacity was only 
lOv. a week, & he awarded him compensation on 
the basis of jjartial incapacity : — Held : the 
material questions whether the work at whicli 
he had been employed since the accidimt was suit- 
able employment, whether the work was still 
open for him, & whether there was ever an agreti- 
ment by the employers to pay for overtime had 
not been considered, & there must be a new tihil 
in order to have those questions deci<li;d.- — 
Leach v. Dick, Kerr & Co., Ltd. (1921), 14 
B. W. C. 0. 136, C. A. 

On review of weekly payments— 

Offer made in court.] — See No. 3768, poet. 

3376. Maximum amount — Application of maxl« 
mum for total Incapacity.] — 8ched. I., clause 2, 
of Workmen’s Compensation Act, 1897 (c. 37), 


PART XIV. SECT. 18. SUB-SECT. 2.— 
C. (»). 

i. Whcii s/undd be considered — 
(Jtnsral faU of wages.] — Peeby & 
CUNINUHAMK, LTD. V. BLAOK, 11909] 


S. C. 1150.~SCOT. 

3872 i. Oeneral rise of wages, ] — 

Held: tho fact that thore had been 
a ffonoral rise In wocres botwoon tho 
date of the agreement the date of 


the application did not per se entitle 
the workman to an increase. — ^M al- 
colm V. Spowart (Thomas) & Co., 
Ltd., fl913] H. O. 1024 ; 50 Sc. L. R. 
823 ; [1913] 2 S. L. T. 141.-SCOT. 
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Master and Servant. 


Sect, 13. — Amount of compensation: Suh-scct. 2, C, 
(a), (6) & (c).] 


which provides that in fixing the amount of a 
weekly payment regard is to be had to the 
difference between the average weekly earnings 
of the workman before the accident & the average 
amount which lie is able to earn after the accident, 
does not operate so as necessarily to cut down the 
maximum rate of compensation allowed by 
clause 1 (6) of the Sched. — Iijjngwortii v, 
WALMSTJ3Y, 1 1900] 2 Q. B. 142 ; 69 L. J. Q. B. 
519 ; 82 L. T. 647 ; 16 T. L. 11. 281 ; 2 W. C. C. 


118, C. A. 

Annataimn :-€onsd. Webnter v. Sharp. [1904] 1 K. B. 218. 

8377 . Whether limited to difference be- 

tween earnings before & after accident.] — ^Tho 
amount of compensation recoverable is not limited 
to lialf tlic difference bc'twecn the earnings before 
&; after tlje accident.— J ONES v, London At Noirm- 
VVestkun Ity. Co. (1901), 4 W. C. 0. 140, 0. A. 


AnwAniUm •— Refd. Ifidwai-dH Alyu Steel Tinplate Co. 
(1910). 9 13. W. C. C. 141. 


it)) Average Amount of Earnings after Accident, 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 9 (3). 

3378. How calculated — Average over twelve 
months.] — Woodiiouse v. Midtand By. Co., No. 
3370, ante, 

3379. Average over whole period.] — ^A 

workman commenced work, dealing with acids in 
the lithographic trade, in Mar. 1918. He became 
incapacitated from excemetous uIc('“ation & the 
date when disability commenced was certified as 
Ilec. 0, 1918. He was totally incapacitated from 
that date until Apr. 1919, when he restarted lighter 
work Ai continued until Aug. 1919, when he was 
again away foi* a month totally incapacitated. 
He started work again in S(.‘i)t. 1919, & continued 
working. Ho rc^ceived fidl compensation during 
the jieriods of total incapacity & claimed com- 
pensation during partial incapacity. Wlnm he 
started work in Mai*. 1918, the uUnimuin wage was 
£3 4.S. Od. ; ill Apr. it was raised to £3 11s. 6d., 
in Oct. to jC3 19s, Od. The workman contended 
that at the time of disablement his average weekly 
earnings wer'e therefore £3 19s. Ud., but the county 
ct.. judge* 1/ook tlu* average; e)vcr the whole period 
& asse;ssed it at 413 8s. Id, When the man restated 
work he eeirncd fi'emi Apr. 1919, to Aug. about 
£3 a week ; freim Aug. to 8ept. nothing ; from 
Sept, tei Jan. 1920, iJ3 15s. Od., A; from Jan. 

2s. (id. The; workman cemtended that from 
Apr. 1919, to Aug. he should be compensated on 
the basis of the diffe‘rence bciwt;en £3 & his pre- 
accident earnings ; but tJie county ct. judge again 
took the average ONce* the whole pe*riod Apr. 1919, 
to the time j)roce;cdings were coiumeneed in Feb. 
1920, excluding the moiitii of total incapacity, 
tV. found the average to be £3 9s. (id. Upon this 
lui held that, no compensation was due, & dis- 
missed the application with costs. The employers 
had submitted to a declaration of liability at the 


opening of tJie hearing when it had first been 
asked for by appet. : — Held : there was no mis- 
direction in the method adopted by the learned 
county ct. judge in assessing the average weekly 
eaimings either before or after the accident, & the 
order as to costs was within his judicial discretion. 
— ^Webster v, Harrison, Townsend & Co., Ltd. 
(1920). 89 L. J. K. B. 1077 ; 124 L. T. 4 ; 13 

B. W. 0. C. 195. 

3380. Earnings in Independent business In- 
cluded.] — Kesp., a workman, met witli an acci- 
dent, & was awarded a wceldy payment as com- 
pensation under Workmen’s (Compensation Act, 
1897 (c. .37). Upon an application by his former 
employers to review tlie weekly payment, the 
county ct. judge refused to take into consideration 
the earnings of resp, in a business that he had 
started after the accident. On appeal : — Hetd : 
the expression “ the average amount which lie is 
able to earn after the accident,” in para. 2 of 
Sched. I. to the Act, i i not restricted to earnings 
in the service of an employer, but includes earnings 
in an independent business. — Norman & Burt 
V, Walder, [1901] 2 K. B. 27 ; 73 }j, J, K. B. 461 ; 
90 L. T. 531 ; 68 J. T. 401 ; 52 W. li, 402 ; 20 
T. L. B. 427 ; 48 Sol. Jo. 395 ; 6 W. C. G. 124, 

C. A. 


dnrwliUwm : — ^Ezpld. Calico I»rliit<‘rs Assocn. v, IliKj|ani. 
[1912 J 1 1C. J3. 98. Consd. Duberloy v. Moco (Uii-y. 

B. W. C. C. 82 ; l»ort of London Authority v. Gray, [1919J 


3381 , How value computed.]— Calico Print- 
ers* Assocn., Ltd. v, Higuam, No. 31Sl,post, 

3382. .] — A fanu teamster was re- 

ceiving 5.S. a week compensation for the loss of 
his left thumb under a recorded memorandum of 
an agreement to pay the 5s, so long as lie was not 
earning more than KXv. a week, in which event 
the amount was to be settled by ai'bitration. Ho 
subsequently left his employment & took a farm 
of his own of 54 acres, at a rent of £95 per annum , 
ho liad {inter alia) eigJit bullocks & two liorses, & 
employed his father at 13.s*, a week & board tV; 
lodging & also a lad. He himself, with his wife 
as housekeeper to another employer, received 
free board A; lodging at a clergyman’s house. On 
an apidieation by his old employers to diminish 
the ])ayments, the county ct. judge found lie was 
earning more than 106*. a week, A reduced the 
compensation to Id. a week : — -Held : there was 
evidence to support the finding. 

When a man is a master, it is very difficult to 
say what he is capable of earning. All one can say 
is that, considering the man as doing what he did, 
what w'ould he have had to pay somebody else 
for doing that. 

The judge must bring with him into court some 
knowledge of the general course of business 
dealing with farms large & small (Cozens-IIardy, 
M.B.). — Duberley V, Mace (1913), 6 B. W. C. C. 


82, C.A. 

3383. What is amount workman able to earn— 
— Prima facie actual earnings.]— Heatiicote v. 
Haunch WOOD Couaeries, No. 3230, ante. 


3377 1. Maximum amouiU — Wltxihcr 
limited to difference between earnings 
before ct* after accident.^ — In estirnatiii^ 
dainagCN, tho inability of the injured 
workman to earn an Income equal to 
that which ho lias earnorl in tlio past 
must bo taken Into consideration. Si 
the meosnre of sueh daiuugruH is tlio 
difference between what t.ho workman 
might have earned if lie had not boon 
Injnred A what ho raiglit earn in his 
injured 8tal«. — Keiwv. Bknkix (1914), 
29 W. L. U. 383 ; 7 W. W. R. 15 ; 7 
bask. L. 11. 78.— CAN. 

3377 ii. . J — Gbary t\ Dixox 


(1902). 4 F. (Ct. of Hess.) 1143.— 
SCOT. 

3377 iii. .] — Parker v. 

Dixon (1902), 4 F. (Ct. of Se88.)1147. 
—SCOT. 

3377 Iv. .] — Corbet v. 

Glasgow Iron & Steel Co. (19031, 
5 F. (Ct. of Soss.) 782.-H5COT, 


8377 V. .] — Bryson t). Dunn 

& Stephen, Ltd. (1905), 8 F. (Ct. of 
Sess.) 220; 43 Sc, L. li. 236 ; 13 
S. L. T. 697.— SCOT. 


3377 Vi. .] — Pearson v. 


llUSSKLL (ARt;HIBALD), LTD., [1910] 
S. C. 530 ; 53 So. L. li. 377.— SCOT. 

f. Chances of entploj/ment les- 

sened.] — In estimating compensation 
for tho loss of a thumb, consideration 
must bo given to tho fact that while 
claimant is not tliomby entirely pre- 
vented from carrying on his occupa- 
tion, his chances of employment in 
competition with others are lessened, 
& his earning power consequently 
reduced. — Koylance v. Canadian 
Paoifio Hr. Co. (1908), 14 B. C. R. 
20.— CAN. 
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(c) What is Suitable Employment, 

3384. Only arises In estimating possible earnlngs.j 
— workman who had met with an accident & 
recei^ved full compensation for four years, enlisted 
in the Amy under the Derby Scheme, & in 1916 
was called up for active service whilst still partially 
incapacitated. He remained over two years in 
the Amy, from which he was ultimately dis- 
charged as inedically unfit. Much of his time had 
been spent in hospital, & his original disability 
had m fact been aggravated ; — Held : in assessing 
the^ compensation payable to him during the 
period he was in the Army, the pay received by 
him, the cash value of his ration allowance, & the 
separation allowance paid to his wife must all be 
treated as weekly earnings, & be deducted from his 

weekly earnings before the accident. 

Ihe diiierence between the workman’s average 
weekly earnings before the accident & the amount 
he IS actually earning, in cases of paitial incapacity, 
represents a maximum, which may bo reduced if 
it IS proved that he would be able in some suitable 
employment to earn more than he is in fact 
earning. Tiic expression “ suitable employment ” 
13 omy used in reference to estimating possible 
earnings (Swinpkn Eady, op 

Dondon Authority v. Guay, fl919] 1 K. B. 05 ; 

rl ' 2'''* ^ R- ; 

63 Sol. Jo. 54 ; 11 B. W. 0. C. 206, C. A. 

3385. Question of fact.] — A coal miner wliilst 

employed getting coal at the coal face in a collieiy 
met with an accident. A piece of coal flew into 
his left eye, wliich became permanently injured, 
ihe sight was not destroyed, but the miner was 
rendered less fitted for his ptirticular work than a 
one-eyed man. The colliery co, after having 

paid him compensation for several months, offered 
him work at the coal face at his old wages. On 
ms declining the offer they ceased their payments, 
& he thereupon filed a request for arbitration 
for the determination of the question whether the 
work ofmi*ed to him was suitable employment 

/ Compensation Act, 1906 

(c. oS), Sched. I., para. 3. The county ct. judge 
on the medical evidence found that there was an 
appreciable increase of peril of injury to the 
remamirig eye. & of injury generally, in working 
at the face with one only avaUable eye. Ho was 
therefore of opinion tliat the work offered was 
not quite suitable employment, & awarded com- 
pensation : — -Held : “ suitable employment ” was 
a question of fact ; the finding of the county ct. 
judge meant that the employment was not suitable, 
although nearly so, thus negativing suitability 
& there was evidence to justify the finding, & there- 

interfered with. — E yrk v, 
Hon(^ON Main CoiiiBBY Co., I/ro., [1910] 

20^1’ w ? ?• L. T. 385 ; 

250^c\^’ ’ 3 B. W. C. C. 


•— J^kson e. Hnndet Engine Co ., 119101 

(19^2)“5 B W*o‘ ..Brutal 

6 B W P n ftiA . Wharton (1913), 

846* 2®*”^ (lOH). 7 B. W. C. C. 

846. Mentd. Elliott V, Cuny & Dodd (lOlS), 5 B. W. C. C. 

T- injuTcd his eye at work 

necessitatmg its immediate removal. After an 
retmmed to his old employers & was 
^ven work, but he had again to go to an eye 
ospital by reason of the other eye becoming 
ected. He attributed this to the dusty nature 
or the work he was doing. He was treated at the 
& given glasses. He was then offered 


work stoking a furnace, but this he refused as 
bein^ unsuitable. The county ct. judge, on an 
appheation for compensation, supported this view, 
& awarded full compensation : — Held : there was 
evidence to support the finding. — ^Thompson v. 
Newton (John) Sc Co. (1914), 7 B. W. 0. 0. 703, 
C. A. 

3387. .] — A workman, who had lost one 

eye by accident at his employment, was offered 
his old work as a toolsmith by his employers. 
He tried to do this but gave it up on the ground 
that he could not stand the noise of the workshop 
Sc the work was not suitable for him. The 
einployers applied to reduce the compensation 
being paid to the man. The county ct. judge 
accepted the man’s evidence that he could not do 
the work Sc refused to reduce : — Held : there was 
no ground for altei-ing the award. — ^Penman r. 
Smith’s Dry Doges Co./Ltd. (1915),8 B.W.O. 0. 
487, O. A. ■ 

3388. .] — ^A steel fettler, twenty-three years 

of age, met with an accident resulting in the loss of 
sight to one eye. His employers admitted lia- 
bility Sc paid him compensation for a certain period, 
after which they terminated payment on the 
ground that he was able to resume his former 
occupation. The man admitted that he could 
do his old work, but said that men engaged in this 
occupation were so liable to be hit in the eye by a 
piece of flying steel that, having lost one eye 
already, he ought not to run a risk of losing the 
sight of his remaining eye, which would render 
him totally blind. The county ct. judge found 
as a fact that the work of a steel fettler offered 
him was suitable work Sc dismissed the applica- 
tion : — Held : there was no ground for altering 
the award. — ^Houslby v. Hadfields, Ltd. (1915), 
8 B. W. O. 0. 407, 0. A. 

Annotalitm : — Consd. Jackson v. Hunslot Engine O),, [1010 
2 E. B. 8. 

3389. ,] — The employers of a man who had 

lost an eye by accident arising out of Sc in the 
course of his employment in their service alleged 
that his incapacity had terminated. Sc they 
ceased to pay compensation to him. He applied 
for compensation. Sc the employers offered a 
suspensory award. The county ct. judge was of 
opinion that the incapacity had terminated Sc 
refused to make any award. 'I'ho Ct. of Appeal 
sent the matter back to the judge to make an 
award Sc to consider for this purpose whether the 
work offered to appet. by the employers was 
suitable. Tlie judge held, on the ground {inter 
alia) of the unusual risk which would be run by a 
one-eyed man, that the offered employment was 
not suitable & awarded full compensation : — 
Held : on appeal, suitability was a question of 
fact ; there was sufficient evidence to justify the 
finding that the work was not suitable without 
reference to the extra risk ; Sc semble, under the 
Section given in the first appeal the learned 
judge was right in taking the extra risk run by a 
one-eyed man into consideration; the award 
ought to stand ; the ct. could not interfere with 
it unless there had been a plain misdirection ; Sc 
that was not the case. 

When several reasons are given for deciding in 
reference to a question of fact Sc some of those 
reasons are indisputable, I do not think we ought 
to be astute in upsetting the award, even if w© 
think that one of the reasons which the judge 
assigned may be open to question (Lord Cozens- 
Hardy, M.R.). — Jaceson v, Hunslet Engine 


aqaj; i ri, .. 4 . . . SUB-SECT. 2.~C. ( 0 ). 

j ^ ** o/Zod.]— W allis & Sons v. M'Nkicb (1912), 46 I. L. T. 202 ; 6 B. W. C. C. 445.— IR. 

VOL. XXETV. _ ^ 

B B 
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Master aitd ISbbvant. 


Sect. 13.-~ulmoun{ of compensation : Sub-sect. 2, C. 
{eh&D.I 

Ck>.> lyrD., [1016] 2 E. B. 8 ; 85 L. J. K. B. 1213 ; 
114 L. T. 684 ; 60 Sol. Jo. 886 ; 0 B. W. 0. C. 
269, 0. A. 

AnnotationB : — &eld. JonklDRon v. Steiner (1916), 0 B. W. 

C. C. 671. Hentd. Nollson v. Fanne Coal Co. (igiSlJLld. 

^1916), 13 B. W. C. O. i66 ; Hart v. Cory, [1910] 1 K. B. 

8890. ,] — Tho workman while in the em- 
ployment of applte. as a riveter early in Dec. 
1024, met with an accident whereby he lost flve- 
Bixths of tho vision of one eye & received full 
compensation until the beginning of Feb. 1025. 
He was then examined by the doctor of applts., 
who said that though his eye was thus blurred by 
the loss of five-sixths of the vision he was never- 
theless quite able to do the work of a riveter. The 
employers offered tho man his old work as a 
riveter &, when he refused it, stopped compensa- 
tion. Thereupon tho workman, who admitted 
he was able to do a labourer’s work made a request 
for arbn. & claimed the differemie between the 
amount he would earn as a labourer & the amount 
payable to a riveter. The county ct. judge said 
he attached no weight to evidence that other j 
one-eyed men w’ere doing the work of a riveter, & | 
found as a lact that such work was not suitable j 
for appet., & awarded compensation accordingly : | 
— Held : it was a question of fact as to which there i 
was evidence to support the finding &, there was 
no misdirection. — R obkrts v, Vickers, Ittd. 
(1025), 18 D. W. 0. C. 818, C. A. 

8891. What must be consldere ■ — Exceptional 
risks.] — Eyre v. IIouguton Main Colueuy Co., 
Ltd., No. 3385, ante. 

8392. One-eyed man.] — ^Jackson v. 

nuNSLET Engine Co., Ltd., No. 3380, ante. 

D. What is Payment Allowance or Benefit, \ 

See Workmen’s Compensation Act, 1025 (c. 84), 
b.9(1)(6). ; 

8893. Must be assessable in money.] — ^A | 
miner was injured by accident arising out of his 
employment in 1020, &■ he was paid full com- I 
pensation under an agreement until the end of I 
1024, when the employers found liini light work | 
at wages less by 1 0.s. 6d. a week than the wages he 
would then have been earning if he had returned 
to his fonner occupation, wages in which had been 
reduced. The employers, therefore paid 6s. 3d. a 
week compensation. The workman thereupon 
applied for arbn., & the employers submitted to 
an award of 5s. 3d. a week, which they said was the 
full measure of their liability. The workman ; 
sought to take advantage of an agreement made in i 
Oct. 1023, between the workmen’s union & two 
employers’ assoens., providing that subject to 
disputed claims being referred to arbn. betw^een 
tho agents of the men’s union &> the insurance co., 
the employers would, as far as possible, provide 
light work for men who had been injured in their 
employment, & would pay compensation on the 
scale provided in the Bill then before Parliament 
{afterwards passed into law as Workmen’s Com- 
pensation Act, 1023 (c. 42)]. 

The county ct. judge made an award of the 
amount submitt/ed to be paid by the employers, & 


gave them the costs of the arbn. He held that the 
agreement applied to the case & brought in the 
provisions of Workmen’s Compensation Act, 1023 
(c. 42), & also that the opportunity of employment 
provided by the agreement amounted to a '' pay- 
ment, allowance, or benefit” wdthin Workmen’s 
(Compensation Act, 1906 (c. 58), sched, 1. (3), the 
value of which must be taken into consideration 
tn fixing the compensation : — Held : (1) the case 
must be remitted to the county ct. judge to be 
reheard. The agreement not having been recorded 
was invalid, & could not apply the scale of Work- 
men’s Compensation Act, 1028 (c. 42), to the 
compensation payable in respect of an injury 
happening to a workman before that Act came into 
operation, & was not a ” payment, allowance, or 
benefit” within Workmen’s Compensation Act, 
1006 (c. 88), sched. I. (3), those words referring 
only to money, or something capable of being 
exactly assessed in money value; (2) a mere 
promise to provide work was incapable of exact 
valuation; (3) the agreement did not apply to 
disputed cases, &> was an attempt to contract out 
of the terms of tlie Workmen’s (Compensation Act, 
1006 (c. 58). — Wood v. Wentworth Silkstone 
Colliery Co., Ltd. (1025), 133 L. T. 656 ; 18 
B. W. C. C. 278. C. A. 

8394. Sum paid in settlement of claim — Regis- 
tration of agreement refused.] — The employers 
after paying compensation for some months gave 
appet. £10 in full settlement. Tho county ct. 
judge refused to register a memorandum of this 
agreement, on a subsequent application for 
compensation, refused to take into account the 
£10 so paid : — Held : the county ct. judge should 
have taken into account the £10 received from the 
employers. — Horsman v. Glasgow Navigation 
Co., Ltd. (1000), 3 B. W. C. C. 27, C. A. 

3395. Benefits to seaman — Voluntary payments.] 
— A seaman sustained serious injuries. He was 
conveyed to a hospital whilst unconscious, & re- 
mained there after Ids discharge from the ship 
for fiftt‘en weeks. The shipowners made payments 
for his maintenance durii^ that period equal to 
the full weekly compensation for which they were 
liable. They were not legally compellable to 
make these payments under M. S. Act, 1804 
(c. 60); — Held: such payments were a benefit 
which the workman received from the employers 
during the period of his incapacity, within Work- 
men’s Compensation Act, 1006 (c. 58), sched. I. 
(3), regard must be had to them in fixing the 
amount of compensation. — Kempson v. Moss 
Rose (Owners) (1010), 4 B. W. O. C. 101, C. A. 

3396. Not compulsory payments — Under 

Merchant Shipping Acts.] — By Workmen’s Com- 
pensation Act, 1006 (c. 68), s. 7 (1), the Act is 
applied to seamen subject to certain modifica- 
tions including (c), which provides that the weekly 
payment shall not be payable in respect of the 
period during which the shipowner is under the 
M. S. Acts liable to defray the expenses of main- 
tenance of the injured seaman. 

In fixing the amount of the weekly parent 
ar. 3 of Schedule 1. enacts that ” regard shall 
e had to any payment, allowance, or benefit 
which the workman may receive from the em- 
ployer during the period of his incapacity. . , 


3302 1. be cotisidercd — Ex 

teptUmai risks — One-curd num.^ — Lav 
f>. Baibd (WiLijAM) & Co., Ltd. (1914) 
7 B. W. C. C. 846.-HSCOTI ^ 


330811 . .] — Burt v. 

Fife Coal Co» Ltd. (1914), 8 B. W. 
0, O. 350.-HSCOT. 

C. SuiiabilUv Tiaving regard 


to v)orkman*8 heaHih .] — Tuomson \ 
Watson, Ltd., [ 1916] S. C. 23 ; fi 
So. L. R, 65; ri910] 2 S. L. T. 246 
9 B. W. C. 0. 428.--SCOT. 

h. Emploument involving Sunda 
work.1 — bMiTH V, Beardmobb & Co 
L p., [1022] S. O. 181 ; 69 Sc. L. I 
94: [1»22] a L. T. 68; B. V 
0. O. 389.— SCOT. 


PART XIV. SECT. IS, SDB*SECT. S. 

— O. 

k. Benefits to seaman — Payment 
of hospital charges by employer .] — 
Boaman, injured by accident anBlng 
out ol & In the coiiTBe of hifi employ- 
ment, went to a horoltal where be 
reoeived maintenance & medical treat- 
ment, which was subsequently paid 
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The words ** any payment, allowance, or benefit *' 
must be consl^ed with some limitation. For 
instance, regard must not be had to payment or 
discharge of debts due from the employer to the 
workman, nor, in the case of a seaman, to any 
payment, allowance, or benefit which under the 
M. S. Acts the employer is bound to give, or which 
is not received in respect of the seaman’s incapacity 
& in respect of that period of incapacity which 
is covered by the Compensation Act. The me£m- 
ing is that the seaman is not to be paid twice 
over by the overlapping of benefits derived from 
two separate statutes. 

A seaman on a voyage abroad was rendered 
totally incapable by an accidental injury, was 
placed in a foreign hospital. The shipowners, 
in accordance with their obligations under the 
M. S. Acts, paid him eight days* wages for the 
interim between the accident & his discliarge, ^so 
his medical & surgical expenses in the hospital, 
made provision for his maintenance & return 
to England : — Held : in flxi;ig the amount of the 
weekly payment under Workmen’s Compensation 
Act, 1906 (c, 68), in respect of his continued in- 
capacity in England regard must not be had to 
the payment of the eight days* wages or of the 
maintenance &> other expenses. — McDBitMOTT v, 
Tintoretto (Owners), Llill^J A. C. 35; 80 

L. J. K. B. 161 ; 103 L. T. 769 ; 27 T. L. R. 149 ; 
66 Sol. Jo. 124 ; 4 B. W. C. C. 123 ; 11 Asp. 

M. L. 0. 616. H. L. 

AnnotcUums : — Distd. Porter r. Whitbread (1914), 7 B. W. 
C. C. 205. Expld. Coiisidino v. Mclnorney, U919] 2 A. O. 
1G2. Distd. Watts v, Manchester Corpu., [19171 1 K. B. 
791. Expld. Ashrody v. City of Edinburgh (Owners), 
[1920] 1 K. B. 301. Gonsd. Anchor Line (Uondcx'sun 
Bros.) V. Mohod, [1922] 1 A. 0. 14G ; Danish Bacon (Jo. 
V, Food Ministry (1922), 91 L. J. K. B. 743. Apld. Small- 
bone V. Fawcett, l^reston, [1922] 2 K. B. 638. Cozisd* 
Langford v. Port of Loudon Authority (1926), 95 L. J. 
K. B. 887. Befd. Kempson v. Moss Rose (Owners) (1910), 
4 B. W. 0. O. 101 ; Buis u. Steamship Teutonic (1913), 
109 L. T. 127. 

3397. Not payment of debt due from employer 
to workman.] — McDermott v. Tintoretto 
(Owners), No. 3390, ante. 

3398. Payments In excess of compulsory com- 
pensation.] — Employers paid 28s. a week as 
generous compensation to an ii^ured workman. 
After having paid this for some time they reduced 
it to Iwilf wages. They paid this for some wee^ 
until the worlbnan’s solr. pointed out that certain 
extras in the shape of “ beer & coffee ” money 
had not been included as wages, & that the work- 
man was consequently entitled to slightly higher 
compensation. The employers admitted the com- 
putation & offered to submit to an award on this 
basis, but they refused to pay arrears on the ground 
that they had already much overpaid the work- 
man they wei-e entitled to have these extra 
payments regarded. The county ct. judge made 
an awaid in favour of the empoyers & awarded 
them costs to be deducted from compensation : — 
Held : there was no misdirection & the county ct. 
judge’s discretion as to costs had been exercised 
judicially. — Porter v, Whitbread & Co. (1914), 
7 B. W. O. C. 205, C. A. 

3399. Superannuation allowance & gratuity.] — 
An attendimt at a lunatic asylum employed sub- 
ject to the regulations of the Civil Service Comrs. 
was permanently incapacitated by an injury sus- 
tained by accident arising out of in the course 


of his employment & was retired in consequence 
of his incapacity. He was then aged forty-eight 
& had been in ids employment for twenty years. 
Under the Superannuation Acts, 1834--1900, ho 
was entitled to expect on retirement at the age 
of sixty, or before that age in the case of bodily 
or mental infirmity, a superannuation allowance 
& a lump sum by way of gratuity calcul^d on 
the basis of the number of years wluch he had 
served, but he had no legal right to these pay- 
ments, & on his retirement he duly recoivecl a 
superannuation allowance & gratuity from the 
asylum authorities. Upon a claim for compen^ 
tion under Workmen’s Compensation Act, 1906 
(c. 68) : — Held : the superannuation allowance 
& ffi‘atuity were payments, allowances, or benefits 
within para. 3 of Schedule I. to which reg^d 
should be had in fixing the amount of the weeldy 
compensation. — C onsidinb v. McIneiinby, [lulpj 
2 A. C. 102 ; 85 L. J. P. C. 108 ; 114 L. T. 1138 ; 
32 T. L. B. 463 ; 60 Sol. Jo. 460 ; 9 B. W. 0. 0. 

Expld. Waits v. Manchester Corpn.. [1917] 
1 K. B. 791. CoDSd. Lttugford v. Port of Loudon Autho- 
rity (1926), 95 L. J. K. B. 887. 

3400. Pension— So far as contributed by em- 
ployer.] — ^A fireman in the service of the Man- 
chester Corpn. Fu'e Brigade met with an accident 
by which ho was permanently incapacitated. 
The corpn. admitted their liability to pay compen- 
sation under Workmen’s Compensation Act, 1900 
(c. 68), but contended that in fixing the amount 
of the weekly payment regard ought to be liad 
to a pension to which appet. was entitled under 
the corpn. superannuation sclieme out of tlie 
fii*e brigade fund. Tliis fimd was provided partly 
by the dividends on an invested fund partly 
by contributions of the men out of their pay, 
any deficiency being made up by the corpn. out 
of the city rate. In an arbn. under the Act ; — 
Held : so far as the pension was provided for by 
payments made by the corpn. it was ** payment, 
allowance, or benefit ” received from the employers 
which ought to be regarded in fixing the amount 
of the weekly payment of compensation imder 
Workmen’s Compensation Act, 1906 (c. 68), 
Sched. 1. clause 3.— Watos v. Manchester 
Corpn., [1917] 1 K. B. 791 ; 86 L. J. K. B. 669; 
110 L. T. 578 ; 33 T. L. R. 233 ; 10 B. W. C. C. 
191, C. A. 

3401. .] — Lanoford V. Port 

London Authority, No. 3695, post 

3402. MiUtary pay & allowance.j — Port 
London Authority v» Gray, No. 3384, ante* 

3403. Not unemployment benefit.] — Baua v. 
Coulthard (T.) & Co., Ltd., No. 3303, ante. 

3404. Not war additions— Payable under Work- 

men’s Compensation (War Addition) Acts, 1917, 
1919.1 In assessing the .amount of the com- 

pensation under Workmen’s Compensation Act, 
1906 (c. 68), sched. I., para. 1 (6), payable to an 
infant workman in the case oi total incapacity, 
the comity ct. judge is not entitled to take into 
consideration tiie effect of the war additions under 
the Workmen’s Compensation (War Additions) 
Acts, 1917 & 1111®* notwithstanding tliat the re- 
sult may be tliat the weekly payments together 
with the war additions may exceed the amount 
of the infant’s workman’s average weekly earnings 
before the accident.— Smallbone v, Fawcett, 


OP 


OP 


lor by the employer on an account 
rendered by the hospital. The arbi- 
trator found that this payment was a 
benefit received by the seaman during 
the period of his incapacity : — Held : 
there was evidence to support the find- 
ing. — SOBBNSEN V. GIFF « CO. (1912), 


49 Sc. L. E. 896 ; 6 B. W. C. C. 279. 
— SCJOT. 

1. RdUf from poor-law aulhorUies.] 
— ^The amount received by the work- 
man in iK>or-law relief does not fall 
to be computed in discharge oi the 


compensation to which ho Is found 
entitled.— Gilroy v, Mackie, etc. 
(LEITU DISIRESS COMMllTEK), [1909] 
8 . O. 466 ; 46 bo. L. E. 326 : [19091 
1 S. L. T. 141 ; 2 B. W. 0. d 269.— 
BOOT. 

E E 2 
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& E, ; sub-eecU 3, A. (a).] 

Peeston & Co., [1922] 2 K. B. 638 ; 91 L. J. K. B. 
933 ; 128 L. T. 66 ; 66 Sol. Jo. 693 ; 16 B. W. 
0. 0. 176, 0. A. 

8406, Not agreement to provide work.] — ^^V ood 
V . Wentworth Silkstone Colliery Co., Ltd., 
No. 3393, ante, 

E. War Additimis. 

See Workmen’s Compensation (War Addition) 
Acts, 1917 (c. 42), & 1919 (c. 83) ; Workmen’s 
Ck>mpensation Act, 1923 (c. 42), s. 1 ; Workmen’s 
Compensation Act, 1925 (c. 84), s. 60 (2) &• 
Bchcd. IV. 

3406. When payable — Not unless weekly pay- 
ment made or agreed to be made.] — ILaydock v . 
OooDlEK, No. 3587, post 

3407. Not In respect of partial Incapacity.] — 

A caretaker was engc^ed in chopping wood when 
a piece flew upward into his eye, causing him to 
lose the sight of one of his eyes. Compensation 
was paid for some months, but was mtimately 
discontinued. The caretaker was offered similar 
work by his employers but could not accept it 
on the account of dizziness. The county ct. 
judge foimd that, having regard to his knowledge 
of the state of the labour market. Sc the fact that 
applt. was incapable of doing the only work 
ollered to him, & that no other work was avail- 
able, he was entitled to 15s. per week on the 
ground of partial ineapacity Sc war addition at 
the rate of 11s. 3d. per week. j workman’s 
counsel admitted in the county ct. that on this 
finding tliere was nothing due in respect of “ war 
addition.” The employers appe^ed : — Held : 
there was ample medical evidence on which the 
arbitrator could find paitial incapacity, & the 
arbitrator was entitled to apply his own Imowledge 
of the labour market Sc local conditions that no 
suitable light work was available. The employers 
were entitled to have 11s. 3d. war bonus struck 
out of the awai-d, but they were not entitled to 
costs as the workman agreed to the alteration 
being made in the county ct. — ^Lock v. Chatham 
Education Commititse (1922), 15 B. W. O. 0. 
36, C. A, 

Annotation : — Held. I'ourt v. Bulckow, Vauerhuu, [1^25] 1 
K. B. 3ao. 

3408. Effect of Workmen’s Compensation Act, 
1923 (c« 42), s. 1 — Compensation redeemed.] — 

Costello v . Brown, No. 3777, post 

3409. .] — On May 15, 1919, appet. 

was entitled to compensation on the basis of total 
incapacity, Sc compensation was paid at the rate 
of iJl per week together with the addition under 
Workmen’s Compensation (War Addition) Acts, 
1017 (c. 42), Sc 1919 (c. 83), until Dec. 21, 1921. 
On tliis date the noiiual weekly compensation of 
£1 was redeemed for a lump sum payment of 
£436 lOs. From that date down to & including 
Feb. 27, 1924, the war addition of 15s. per week 
was paid but was then stopped. Appet. applied 
for the pa>Tnent of this war addition of 16s. per 
week from Feb. 27, 1924, Sc for the continuance 
of such payment for so long as the incapacity 
should be total. The learned county ct. judge 
held that the w ar additions ceased to be payable 
by virtue of Workmen’s Compensation Act, 1923 


(c. 42), 8. 1, Sc made an award in favour of reaps. : 
— Held : nothing in the 1923 Act caused the war 
additions to cease to be pavable where they were 
payable before the 1923 Act. — ^Tatb v. Bradford 
Dyers Assocn., Ltd. (1924), 17 B. W. 0. 0. 209, 
C. A. 

3410. Period of partial Incapacity inter- 

vening.] — By Workmen’s Compensation Act, 1923 
(c. 42), s. 1, Workmen’s Compensation (War 
Addition) Acts, 1917 (c. 42), Sc 1919 (c. 83), were 
repealed as from Dec. 31, 1923 ; ” Provided that 
the addition provided for in the said Acts shall 
continue to apply to a weekly payment payable 
to a workman under Workmen’s Compensation 
Act, 1906 (c. 68), . . . in respect of total incapacity 
aiising from an accident which occurred on or 
before the said Dec. 31 so long as the workman 
remains totally incapacitated. ...” 

Before the repeal of the War Addition Acts a 
workman was totally incapacitated by an injury 
by accident arising out of & in the course of his 
employment. At the date of the repeal he was 
suffering from partial incapacity only, but shortly 
afterwards he again became total! v incapacitated 
as the result of his injury : — Held : in assessing 
the compensation payable to him he was entitled 
under the proviso to Workmen’s Compensation 
Act, 1923 (c.42),s. 1, to the war addition provided 
for by the repealed Acts. — Glasgow Iron & Steel 
Co. V. Dickson, Coltness Iron Co. v. Dalgleish, 
[1925] A. C. 790 ; 95 L. J. P. C. 1 ; 133 L. T. 771 ; 
41 T. L. R. 644 ; 69 Sol. Jo. 743, 794 ; 18 B. W. 
C. C. 411, II. L. 

3411. Mention In award not essential.] — A work- 
man liled particulars for arbitration, alleging total 
incapacity & average weekly earnings of £2 135. 
No answer was liled by the employer. At the 
hearing tlie employer did not appear, but the 
county ct. judge heard some evidence from appet. 
as to wages, & then stated that as the claim was 
admitted he would make an award of 1 55. a w^eek 
coinjicnsation Sc war addition under Workmen’s 
Compensation (War Addition) Act, 1917 (c. 42) ; 
— Held : in the circumstances, the particulai’S 
must bo taken to have been admitted. Sc the work- 
man was therefore entitled to £1 per week & war 
addition under Workmen’s Compensation (War 
Addition) Acts, 1917 (c. 42), & 1919 (c. 83). The 
amount of the war addition is recoverable on an 
award for total incapacity, whether mentioned in 
the award or not. — Chapman v. Smith (1920), 13 
B. W. C. C. 140, C. A. 


Sub-sect. 3. — Rules for Determining 
Earnings. 

A, W?uit are Earnings. 

(a) In General. 

See Workmen’s Compensation Act, 1926 (c. 84 )> 
s. 10. 

3412. Actual amount received from employer — 
Whether in money or kind.] — ” Earnings ” in 
Schedule I., clause (1) (a) (i), of Workmen’s Com- 
pensation Act, 1897 (c. 87), means the actual 
amount, whether in money or in kind, which tlie 
workman receives from his employers. 

The average weekly earnings of a miner, who 
suffered injury from an accident in the course of 


PART XIV. SECT. 13, SUB-SECT. 2. 
— -E, 

8408 i. Effect of JVorkmen*s Compensa- 
tion Act, 1923 (c. 42), 8. 1. — Compensa- 
tion redeenied.l — Taylob Sc Son «. 
Irons, fl 924] 8. C. 727 ; 61 So. L. K. 607 ; 
11924] S. L. T. 635 ; 17 B. W. C. O. 


375.-H5COT. 

PART XIV. SECT. 18, SUB-SECT. 8.-- 
A. (a). 

1 *5* incidental advantages it 

^Workman also contractor,]- 
UtM: the amount of compensaUo 


should be calculated 'upon the man’s 
average weekly wage as a miner, & 
not upon such wage plus his profit 
upon his independent contract for 
working the coal. — ^L ooan v, Sbotts 
Iron C3o.. Ltd. (1919), 12 B. W. C. C. 
433.— 4K50T. 
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his employment which resulted in his death, 
were £1 10s, lid. a week, but a deduction of 6d. 
a week was made for oil supplied by his employers 
for the lamp used by the minor in his employment, 
80 that the average amount of money actually 
received by him from his employers was £1 10s. 5d. 
only : — Held : in assessing compensation to the 
miner’s dependants under Workmen’s Compensa- 
tion Act, 1897 (c. 37), the compensation must be 
computed upon the basis that the miner’s average 
weekly earnings were £l 10s. lid. a week. — 
Houghton v, Sutton Heath & Lea Green Col- 
lieries Co., [1901] 1 K. H. 03 ; 70 L. J. K. B. 01 ; 
83 L. T. 472 ; 05 J. P. 134 ; 49 W. B. 190 ; 17 
T. L. R. 54 ; 45 Sol. Jo. 59 ; 3 W. C. C. 173, C. A. 
Annotations Consd. Midland Ry. tJ. Sharpo, [1904] A. C. 

34J). Refd. Shipp v, Frodlnerham Iron & Steel Co., [1913] 

IK. R. fill ; Jones v. International Anthracite Collieries 

Co.. [1919] 1 K. B. 156. 

3413. Workman must be properly equipped.] 

—In estimating the compensation payable to an 
injured workman under Workmen’s Compensa- 
tion Act, 1897 (c. 37), the word “earnings” in 
the Act means the sum the workman receives for 
his labour when he comes to it properly equipped 
according to the general understanding & practice 
in the particular trade. 

From the weekly wages of a collier Ids em- 
ployers deducted by agreement sums for cleaning 
lamps, supply of oil, sharpening picks, & checking 
weights ; — Held : bis “ earnings ” under the Act 
for the purpose of estimating compensation for 
injury were his full wages without tlie deductions. 
— Abrabi CoATi Co. V. Southern, [1903] A. C. 
300 ; 72 L. J. K. B. 091 ; 89 L. T. 103 ; 19 T. L. R. 
579 ; 5 W. C. C. 125, H. L. 


Co., [I919J 1 K. B. 156. 

3414. Whether Incidental advantages included 
— Must be capable of appraisement at money 
value.] — An apprentice sustained an injury to his 
right hand which prevented Ids working as a 
skilled artisan, & the indenture of apprenticeship 
was cancelled. On an application for compensji- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), he obtained an award of a weekly payment 
based on his wages for the previous year. He 
returned to the employment of the same em- 
ployers as a workman, at weekly wages higher 
than Ids wages at the time of the accident, but 
less than those that would bo ordinarily paid to 
a workman employed on the same class of work, 
since the injury he had sustained affected his 
ability to earn full wages. On an application by 
the employers for the review, & termination of 
the weekly payment, the county ct. judge dis- 
missed the application, on the ground that the 
workman was earning less, by a sum equal to the 
amount of the weekly payment awarded, than if 
he had had the use of his right hand : — Held : 
(1) on a review of a weekly payment made by 
award under the Act, the test to be applied is 
the ^fferenco between the amount of the average 
earnings before the accident & the average amount 
which the workman is able to earn after the acci- 
dent ; in the absence of evidence of advantages 
incidental to the employment, & capable of being 
appraised at a money value, the earnings before 
the accident must be determined by the wages 
received ; the county ct. judge was therefore 
wrong in refusing to review the weekly payment ; 
but the weekly payment should be continued at a 
nominal amount, in order to preserve the right of 
appet. to make any further application that might 
become necessary. 


(2) Semble: the value of the tuition given to 
an apprentice should not be taken into account 
in arriving at the amount of his average weekly 
earnings. — ^Pomphrby v, Southwark Press, 
[1901] 1 K. B. 80 ; 70 L. .T. Q. B. 48 ; 83 L. T. 
468 ; 05 J. P. 148 ; 17 T. L. R. 53 ; 45 Sol. Jo. 
59 ; 3 W. C. C. 194, C. A. 

Annotations: — Consd. Jones v. L. &: N. W. Ry. (1901), 4 
W. C. O. 140. Refd. Edwards v, Alyn Steel Tinplate Co. 
(1910), 3 B. W. C. C. 141 ; Roper v, Hussey-Freke (1915), 
113 L. T. 635. 

3415. Value of tuition to apprentice.] — 

PoMPHREY V, Southwark Press, No. 3414, ante. 

3416. Value of use of uniform.] — ^Where 

a workman was allowed by his employers to have 
the use for the purposes of his employment of a 
uniform, which was provided by them, the 
property in which remained in them : — Held : 
the value to the workman of the use of the uniform 
formed an clement which must be taken into ac- 
count in estimating his earnings for the purpose 
of compensation under Workmen’s Compensation 
Act, 1897 (c. 37). — Great Northern Ry. Co. v, 
Dawson, [1905] 1 K. B. 331 ; 74 L. J. K. B. 271 : 
92 L. T. 145 ; 53 W, R. 309 ; 21 T. L. R. 193 ; 

7 W. C. C. 114, C. A. 

Annoialitms : — ^Refd. Dothio t>.’ Macandrow, [1908] I K. B. 
803 ; Ponn w. Spiors & Pond (1908), 98 L. T. 641 ; Port of 
London Authority v. Gray, [1919] 1 K. B. 65. 

8417. Value of board & lodging — ^How cal- 

culated — Seaman.] — On a claim for compensation 
under the Workmen’s Compensation Act, 1906 
(c. 58), by a seaman who received a weekly sum in 
cash dt his board & lodging on the ship : — Held : 
having regard to the circumstances under which 
an onlinary seaman is necessarily engaged & paid, 
there is no other practicable test for computing 
the value to him of the board & lodging provided 
by the employer than, in the absence of special 
circumstances, the actual cost of these allowances 
to the shipowner. — Rosenqvist v. Bowring & 
Co., Ltd., [1998] 2 K. B. 108 ; 77 L. J. K. B. 
545 ; 98 U. T. 773 ; 24 T. L. R. 501 ; I B. W. 0. C. 
395, C. A. 

8418. Tips — Knowledge of employers — Walter.] 

— “ Earnings in the employment of the same 
employer ” in respect of which compensation 
is recoverable under the Workmen’s Compensa- 
tion Act, 1006 (c. 58), need not always come from 
the employer ; & where the employment is of 
such a nature that the habitual giving & receiving 
of “ tips ” is open & notorious, & sanctioned by 
the employer, the money thus received with his 
knowledge & approval must be brought into ac- 
count in estimating the “ average weekly earn- 
ings ” in respect of which compensation has to be 
awarded. — Penn v. Spiers & Pond, Ltd., [1908] 

1 K. B. 706 ; 77 L. J. K. B. 512 ; 98 L. T. 541 ; 

24 T. L. R. 354 ; 52 Sol. Jo. 280 ; 1 B. W. C. C. 
401, C. A. 

Annotations: — Folld* Knott v. Tiuglo Jacobs (1010), 4 
' B. W. C. C. 55. Distd. Husoroft v. Bennett (1914), 110 
L. T. 494. Apprvd. G. W. Ry. v. Helps, [1918] A. C. 141. 
Beld. Craske v. Wigan (1909), 101 L. T. 6 ; Brandy v. 
8.S. Raphael, [imj 1 K. B. 376 : Skallea v. Blue Anchor 
Line, [1911] 1 ifT B. 360 : Griffith v. Ponrhyn G^tle 
(Owners) (1916), 116 L. T. 169 ; Port of London Authority 
V, Gray, [1919] 1 K. B. 65 ; Wild v. Brown, [1919] 1 K. B. 
134. 

3419. Services outside ordinary employ- 

ment.] — In calculating a workman’s average weekly 
earmngs, where the evidence is that he habitually 
received certain tips to the knowledge of his em- 
ployers, the county ct. judge is entitled to take 
them into consideration, even though such tips are 
given for services outside his ordina^ employ- 
ment. — Knott v. Tingle Jacobs & Co. (1010), 

4 B. W. 0. C. 66, C. A. 
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Sect, 13. — Amount of cotnpensatioyi : Suh-sed. 3, A. 
(a) cfe (b), B. (g). ] 

3420. Railway porter.]— For the pur- 

pose of assessing tlie compensation 

the Workmen’s Compensation Act, 1U0() (c. 5»), 
to a railway porter who lias sustained injuries by 
accident arising out of At in thc^ course of liis 
employment, gratuities or tips received by 
him from passengers whom he has assisted in the 
execution of his duties, where the practice of giving 
At receiving tips isopen & notorious & is sanctioned 
by the railway co., are incJud(‘d in 
Great Western Ry. Co. ». U^ps, [191 »] A. C. 
141 • 87 h. J. K. B. 230; 118 L. T. 236; 34 
T L. R: list 62 Sol. Jo. 120 ; 10 B. W. C. C. 
054, H. h . ; affg. S. C. svb nom. Helps Oi^t 
Westi®n By. <'o. (1017), 80 L. J. K. B. 1006, 

j-TMi. Wild «. 

Be!d. aUvor v. Orooin & Synionds (1918), M L. J. K. B. 
129; .lonos e. lntoi™tional Anth^lto ^Ulwies 
|10]!)1 1 K. B. 160; Bakfir t?. Dalglelsh S.S. Co., I19i2j 
1 k. B. 301. 

3421. Tips & commission.] — Hains & Stiiangb 
v. CoiiBET, No. 3315, ante, 

3422. Payments to miner as trade union dele- 

gate.] — WiM) V, Droavn (John) &• (X)., No. 34.72, 
post. - , _ 

3423. Payments to miner as inspector of mine.] — 
W 11 .D V. Drown (John) & Co., No. 3172, post. 

(h) Paiimcnls hy Employer for Special Expenses. 
See Workmen’s Compensation Act 1925 (c. 84 )> 
s. U) (4). 

8424. Deduction from miner’s wages— Cost of 
lamp oil.] — Houghton v . Suiton Heath & Lea 
Green Coi.lieries Co., No. 3412, ante. 

3425. Cost ol maintenance of working 

tools, etc.]— Abra3I C^oal Co. v , SoimiERN, No. 
3413, 

3426. Cost Of blasting powder.] — In a 

claim for comy)cnsation under Workmen’s Compen- 
sation Act, 1900 (c. 68), founded upon the average 
weekly earnings ol the workman, it appeared that 
liis work was tlmt of a minor of ironstone, & )jc 
formed one of a gang of fifteen men similarly 
employed. In getting the ironstone it w^as neces- 
sary to remove sand & use gunpowder for blast- 
ing. Tlie gang were paid at the rate of 0}eZ. per 
ton for ironstone plus a bonus of 3} per cent., 
& 2\d, per yard for sand with a bonus of 6J per 
cent. From the aggi’egato of these sums was 
deduciod the value ol the powder used by the 
gang, At the net sum was paid to the ganger, who 
distribut(‘d it amongst tlie men in proportion to 
the number of liours they had worked. The 
employers jirovidcd the powder at cost price. 
"J’hc workman claimed 14s. Id. per week on the 
ground tlial Ids average weekly earnings had been 
U1 9s. 2d., namely, his shai’e of the full amount 
due to the gang witliout deducting anything for 
powder supplied to them. The employers con- 
tended that 3s. a week per man lor powder ought 
to be deducted from tlie wages, Ac that appet. 
was only entitled to half ol £1 65 . 2d. ; — Held : 
sched. 1., s. 2 (d), of the Act did not apply ; the 
employers had only contracted to pay appet. an 
aliquot share of the gross earnings of the gang less 
the value of the powder used by tliem ; & he was 


PART XIV. SECT. 13, SUB-SECT. 3.- 
A. (b). 

3426 1. Dediidion from miner*8 wages 
— Cod of blading powder . ^ — a nUnA,. 


only entitled to compensation at the rate of 
of /l Os. 2d.-SHiPP y. E\ODiNaHAM Trot * 

Pn T/m ri0131 1 K. B. 677 ; 82 L. J. K. B. t 
108 L. T.’65 ; 29 T. L. B. 215 ; 67 Sol. Jo. 204 ; 

»• Intornatlonal Aiithraolto 
CoUlerles Co., [1919] 1 K. B. lo8. 

3427, .] — In calculatmg the average 

weekly earnings or a miner for the pu^ose of 
arriving at the true basis of compc^tion for 
accident i-Hcld; the county ct. judge had 

properly taken into account a deduction mode oy 
the employers before payment of the wages oi 
the average amount of 6s. 6d. a week for the 
actual cost price of blasting Powder used by the 
miner, & supplied to him under Coal Mines A^» 
1911 (c. 60), by the employers, the cost ol tne 
powder not being pait of the earnings.— J ones 
V, iNTBatNATIONAL ANTHRACITE CoiXlI®IES CO., 

[1019] 1 K. B. 166; 88 L. J- K. B. 361 ; 120 
L. T. 165 ; 85 T. L. R. 66 ; 63 Sol. Jo. 83 ; 11 
B. W. C. C. 274, C. A. ^ ^ 

8428. Payment to railway guard for 

away from home.] — A railway guard was paid in 
addition to his wages a fixed sum whenever his 
duties required him to lodge away f^om home. 
No inquiry was made wlicther he spent that sum 
or any sum •.--Held : these fixed sums were pa^ 
of his “ earnings ” within the meaning of Work- 
men’s Compensation Act, 1897 
—Midland By. Co. v. Sharpe, [1904] A. C. 349 , 
73 L. J. K. B. 666 ; 91 L. T. 181 ; 63 W. R. 114 , 
20 T. L. B. 646 ; 6 W.C.O. 119, H.H; 
mib nom. Sharpe v. Midland By. Co., 11003] 3 

Consfl. Joncf 

ColUerlo. Co., ri919 1 If- »■ 156-^ 
bam Iron & Steel Co., [1913] 1 K. B. 677. 

8429. Payment for help of workman’s toiiy— 
Where no express contract.] — H oper v, Hussey- 
Freke, No. 2218, ante, 

B, Average Weekly Earnings, 

(a) In General, 

See Workmen’s Compensation Act, 1926 (c. 84), 
8. 10. 

3430. General principle of calculation.] — 

Pebuy V. Wright, Cain v, Leyland Au Co. (1900), 
Ltd., Bailey v, Kenwobthy, Ltd., Gough v, 
Cbawsiiay Bbotherb, Cyfartha, Ltd., No. 3329, 
ante, , , 

3431. .] — In estimating for the purpose of 

compensation under Workmen’s Compensation 
Act, 1906 (c. 68), the amount of a workman’s 
“ average weekly earnings ” the true test is what 
were his earnings in a normal week, regard being 
had to the known & recognised incidents of the 
employment. If work was discontinuous, that 
is an element which must be taken into account. 
— Anslow V. Cannock Chase Colliery Co., 
I/TD., [1009] A. 0. 435 ; 78 L.. J. K, B. 679 ; 100 
L. T, 786 ; 25 T. L. B. 570 ; 53 Sol. Jo. 619 ; 
2 B. W. C. C. 305, H. L. 

Annotatvms .— Consd. Calvor t?. Groom & Symonds (1918), 
88 L. J. K. B. 129. Reid* White v. Wiseman, [1912] 3 
K. B. 362 ; Griffiths v. Gilbertson (1916), 84 L. J. K. B. 
1312. 

3432. Meaning of “ average.”]— A workman 
was under an agreement to work for hie employere 


of blading powder . miner 

was in the habit of purohasing the 
exploalyea whioh he roqnired for his 
work from his employers. & the price 
of these was retained by thorn from his 


wages : — Held : in estimating a minor’s 
oamlngs for the purpose of compensa- 
tion under Workmen's Compensation 
Act, 1906, his wages must be taken at 
the full rate wi^out deducting the 
cost of the explosives. — MoKxs v. 
Stein & Co., Iot., [1910] S. C. 38.— 
8(X)T. 


PART XIV. SECT. 18, SUB-SECT. 3.— 
B. (a). 

8482 i. Meaning of “ average,^ — 
Kelly v. York Street^ Fu^ 
Sfinnino Co., Ltd. (1909), iSI. L. T. 
Jo. 81 ; 2 B. W. 0. 0. 493.— IR. 

8482 ii. On a claim for oom- 

pensation by the dependants of a do- 
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on the nights of Thursday & Friday in each week, 
for a period extending over two weeks, & at a 
fixed rate of wages for each night. During the 
rest of each week he woi'ked at times for the same 
employers, when they had work to give him, & 
a^t other times for other firms carrying on a 
similar business to that of the employers. The 
workman was injured during the third week of 
his employment under the agreement. He 
claimed compensation under the Workmen’s 
Compensation Act, 1897 (c. 37), & an award was 
made in his favour based on the weekly wages 
earned by him in respect of the two nights a week 
during which he worked under the agreement : 
— Held: (1) the employment for two nights a 
week was a continuous one, & the earnings on 
those two nights were properly t^iken into account 
in determining the weekly payment to bo made 
to the ax)plicant ; (2) the amount received for 
casual work done for the same or different em- 
ployers could not be taken into account in esti- 
mating the average weekly earnings of appet. — 
Hathaway v. Argus Printing Co., fl901] 1 
K. B. 9(1 ; 70 L. J. Q. B. 12 ; 83 L. T. 406 ; 04 
J. P. 804 ; 49 W. R. 113 ; 17 T. L. II. 42 ; 3 
W. C. C. 177, C. A. 

AnrmtaiwTiH :—-Aa to (1) Refd. Hill v. Begg, [19081 2 K. B. 

S02 ; Cuo V. l»ort of London Authority, [1911] 3 K. B. 

892 ; I»rlc 0 v. Guest, Keen Sc NetUofolds, [1918] A. O. 


3433. .] — (1) The right to compensation 

given by Workmen’s (Compensation Act, 1897 
(c. 37), s. 1, is not restricted by the schedule to 
employments by the week, or for weekly wages, 
or for two weeks at least. Employment by the 
day for one or more days is within 11 le Act. 

(2) ’Die word “ average ” in the expression 
** average weekly earnings ” is used loosely & in- 
accurately in the First Schedule to the Act. 

(3) Stevedores were loading a vessel in a dock 
by means of machinery. The cargo had been 
put into the hold, Ac the men employed by the 
stevedores were finishing off ” by slinging iron 
beams across the hatchway. The machinery 
having become entangled, one of the workmen 
went to disentangle it, was caught by it, Ac injured 
so that ho died : — Held : the stevedores were 
occupying a “ factory,” iiiimely, the machinery, 
within the meaning of the Workmen’s Compensa- 
tion Act, 1897 (c. 37), s. 7 (2), Ac the Factory Ac 
Workshop Act, 1896 (c. 37) s. 23 (1) (ii), Ac 
deceased was injured in the course of his employ- 
ment in loading from the wharf, the process of 
loading not being complete till tlie hatchway was 
secured, witliin the meaning of those Acts. 

(4) Where death results from injury & the work- 

man has left dependants, the compensation must 
be at least £lo0. Tt is to be £160 or a sum equal 
to either the actual amount or tlie hypothetical 
amount of his earnings for the three years im- 
mediately preceding tlie accident, not exceeding 
in any case £300. But if the workman has not 
served the full period of three years Ac if you could 
not find a basis on which to calculate the hypo- 
thetical amount, the compensation would, I 
think, still be £160 (Lord Macnaghten). I 


(5) Construction of Acts {see No. 2032, ante ), — 
Lysons V , Knowles (Andrew) Ac Sons, Ltd., 
Stuart v. Nixon & Bruce, [1901] A. 0. 79 ; 70 
L. J. K. B. 170 ; 84 L. T. 05 ; 65 J. P. 388 ; 49 
W. R. 030 ; 17 T. L. R. 156 ; 45 Sol. Jo. 150 ; 
3 W. 0. 0. 1, H. L. ; revsg., [1900] 1 Q B. 780 ; 
Ac revsg., [1900] 2 Q. B. 95. 


Annotations: — Aa fo (1) Apld. Ayres v, Buokoridgo, Wheale 
V, Rhy^ey Iron Co., Jones v. Rhyraney Iron Co., [1902] 
1 K. B. 67. Refd. Ball v. Hunt, [1912] A. C. 496 ; Cue 
V. Port of London Authority, [1914] 3 K. B. 892. A$ 
to (2) Apld. Ayres v. Buckoridke, Whoale v. Rhymu^ Iron 
Oo., Jones r. Rhymnoy Iron Oo., [19031 1 K. B. 67 ; 

” ' " infd. Giles V. 

. Watters v. 

GUI V. Graloflrer 

, 0 (31 Apia. Case V. Colonial 

Wharves (1905), 63 W. R. .614. Refd. Houlder Line v, 
Grimn, [1905] A. C. 220 ; Bones v. Associated Portland 
Cement Manufacturers (1900), Ltd. (1920), 90 L. J. K. B. 
456. Generally, Refd. Churm v. Dalton Main Colliorioa, 
[1916] 1 A. C. 612 ; Wild v. Brown, [1919] 1 K. B. 134 : 
King V. Port of London Authorlly, [1920] A. C. 1 ; Russell 
V. Corser, [1921] I A. C. 351 ; Hewlett v. Shaw.SavUl & 
Albion (1934), 40 T. L. R. 538. 


Co., Jones v. Rhymnoy Iron Oo., [10031 1 
BurUott V. Tutton, [1002] 1 K. B. 72. tion 
Bolford. Smith [1903] 1 K. B. 843. Refd. 

Clover, CJlayton (1901), 18 T. L. R. 60 : Gill 

(1916), 10 B. W. C. C. 615. Aa to (3) Apld. dose v. Colonial 


8434. .] — On an application for compensa- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), it was proved that appet., a casual dock 
labourer, who had not been previously employed 
by rosps., was engaged for a day at a certain rate 
of wages per hour, but subject to discharge on an 
hour’s notice, lie met with an accident in the 
course of that day. The county ct. judge took 
into consideration the average weekly earnings 
of a labourer such as appet., taking one week with 
another, by whomsoever employed, At awarded a 
weekly payment of half that sum : — Held : this 
mode of arriving at the amount of compensation 
to be awarded was erroneous, as it was not based 
upon the period during which applicant had been 
in the employment of the same employer as re- 
quired by the sched. to the Act. — Bartlett v. 
Tutton & Sons, [1902] 1 K. B. 72 ; 71 L. J. K, B. 
52 ; 85 L. T. 531 ; 66 J. P. 190 ; 50 W. R. 149 ; 
18 T. L. R. 35 ; 40 Sol. Jo. 48 ; 4 W. C. C. 133, 
C. A. 


Annotation : — ^Refd. Case r. Colonial Wharvew (1005), 63 

W. R. 514. 

3436. Mathematical accuracy not required.]— 

James v. Mordey, Carney At Co., Ltd., No. 3289, 
ante, 

3436. .] — In a claim by a dependant the 

only dispute w«is with regard to the average weekly 
earnings. Deceased entered his employment on 
a Monday, pay day was Tliursday ; ho worked 
over a year &, a half, &> was killed on a Monday. 
He had been away for two periods of four days, 
duo to illness. He was paid by the hour. The 
county ct. judge taking the odd days at the be- 
ginning Ac end of the employment as two full 
weeks divided the total earnings by the total 
number of weeks from the beginning to the end 
of the employment. He made no allowance for 
what ho could have earned during the eight days’ 
absence : — Held : the odd days should not be 
taken as full weeks, but this was too trivial for 
appeal, otherwise there was no misdirection. — 
Turner v. Pout of London Authority (1013), 
29 T. L. R. ^.04 ; 6 B. W. C. C. 23, C. A. 


oeafled workman It appeared that I 
had only been in omployment fc 
twenty-six weeks before his death, « 
that durlimr that period hts week! 
eamte had varied from £1 28, Id, t 
2a, Sd, :-^Held: for the purpose c 
ascertaining the amount of oompei 
Hation payable to the dependants, th 
pp'iaty ot. Judge was bound to oaloulat 
the average weekly earnings •* c 
the deooased workman by dividing th 
total amount actually earned by hli 
by twenty-six.— Gill v, Qrainoe; 


(1916), 10 B. W. 0. C. 516.— IR. 


8482 ill. 8MALLV. M*CoitMiCK 

& Bwino (1899), 1 F, (Ot. of Sees.) 
883 ; 86 So. L. R. 700 ; 7 S. L. T. 35. 
—SOOT. 


8432 iv. .]— Peacock v.Nidpbib 

& Benuae Coal Co. (1902), 4 V. (Ct. 
of Sess.) 443.— SCOT. 


8432 V. .] — "Average weekly 

eamings ** mean the total amount actu- 
ally earned by the workman during his 


oraployment divided by the number of 
weoks during which or part of which 
he was employed.— Fleming v, Logr- 
QELLY Ikon & Coal Co. (1902), 4 F. 
(Ct. of Sess.) 890.— SCOT. 


8432 Vi. .]— Nimmo (J.)Co.,IjTD. 

V. Myles (1917), 10 B, W. C. O. 712. 
—SCOT 


8482 vll. . 1— Reynolds e. Muwr, 

Cotiubll Sc Oo., Ltd. (1804), 84 N. Z. 
L. R. 980.— N.Z. 
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Masteb and Servant. 


Sect. 13. — Amomd of eotnpeneaiion : Sub-sect, 3, B, 
(a) jb) i, <fe ti«, cfe (c).] 

84f87. Effect of fixing by agreement— No power 
to vary— Though fall In wages.]— Jamej? v. Ocean 
Goal Co., No. 3364, ante, 

(6) Witjcrc ContptUaiion Practicable. 
i. In General. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 10 (1). 

8438. Practicability a question for county court 
Judge.] — In a claim for compensation under Work- 
men’s Compensation Act, 1906 (c. 68), it appeared 
that the workman had been in the employment 
of his employers at wages which averaged £1 16s. 

S er week for more than twelve months prior to 
•ec. 1910, when he left their employment. In 
May, 1911, he went to Canada, where he received 
wages averaging £5 3s. a week. In Nov. he 
returned to Bristol & made arrangements to 
transfer his family to Canada in Apr. 1912. To 
fill up the time he went back to his employers & 
worked for them for nine weeks at an average 
of £1 9s. 6d. per week. In Feb. he sustained per- 
sonal injury by accident. 

On a question as to the amount of the average 
weekly earnings of the workman, the county ct. 
judge held that it was not impracticable to compute 
the rate of remuneration from the earnings during 
the period of nine weeks on the basis that appet. 
was about to leave the country, &> awarded 
14s. 9d. per week : — Held : the jud .e had juris- 
diction to compute the average earnings on the 
footing til at the employment of appet. was only 
of a temporary character, & the appeal must be 
dismissed. — Godden v. Cowlin (W.) & Sons, 
[1913] 1 K. B. 690 ; 82 L. J. K. B. 509 ; 108 L. T. 
166 ; 29 T. L. R. 255 ; 57 Sol. Jo. 282 ; 6 B. W. 
C. C. 154, C. A. 

Annotaiiona : — Refd. Cox «. Trollope, [1016] 2 K. B. f»82 ; 
Calver v. Groom & Symonds (1918), 88 L. .7. K. 1). 129 : 
Twldale v. L. & N. E, Hy,, (1025) 2 K. 13. 455, 

3439. .] — Cox V . Trollope (George) & 

Sons. No. 3458, pofit. 

3440. .] — Twidai-e v. London & North 

Eastern Ry. Co., No. 3498, post. 

ii. 11 ow Calculated. 

See Workmen’s Compensation Act, 1925 (c. 84), 

6 . 10 ( 1 ). 

3441, General rule.] — In order to ascertain the 
“ average weekly earnings ” witliin the meaning 
of Workmen’s Compensation Act, 1897 (c. 37), 
Sched. I., s. 1 (6), the total amount earned by the 
workman during the previous twelve months 
should be divided by fifty-two. — Keast v. Barrow 
Haematite Steel Go., Ltd., Be Workmen’s 
Compensation Act, 1897 (1899), 63 J. P. 56 : 16 
T. L. R. 141 ; 1 W. C. C. 99, C. A. 

Annoiaticn^ Refd. Williome r. Poulson (1899), 1C T. L. R. 
42. 

8442. .] — ^Perry V, Wright, Cain v. Ley- 

liAND & Co. (1900), Ltd., Bailey v. Kenworthy, 
Ltd., Gough v. Crawshay Brothers, Cyfartha. 
Ltd., No. 8329, ante. 

3443. .] — ANSI.OW V . Cannock Chase Col- 

liery. Co., I/TD., No. 3431, ante. 


PART XIV. SECT. 13, SUB-SECT. 8.— 
B. (b) i. 

n. PracUctOdlUv a Question for 
court.!— Re Bariue & Diamond Coal 
Oo., Ltd. (1914), 28 W. L. R. 701 ; 7 
Alta. L. R. 138 : 6 W. W. R. 651 ; 17 
D. L. R. 385.— <5aN. 

PART XIV. SECT. 18, SUB-SECT. 8.— 
B. (b) ii. 

84411. OenercU rule ,] — ^In calculating 


8444 . .] — White v. Wiseman, No. 3452, 

post. 

3446, ,] — Websitsr v. Harrison, Towns- 

end & Co., IjTD., No. 3379, ante. 

3446. Short employment — Presumption of con- 
tinuance.] — W atters v. Clover, Ciayton & Co. 
(1901), 18 T. L. R. 00 ; 40 Sol. Jo. 07 ; 4 W. C. C. 
138, C. A. 

3447. .] — On an application for an 

award of compensation under Workmen’s Com- 
pensation Act, 1897 (c. 37), in the case of a work- 
man who had met with his death from an accident 
occurring in the course of his employment, it was 
proved that deceased had been promised work 
for sixty hours a week at a given rate of wages 
per hour, but that he was liable to bo dismissed at 
an hour’s notice. He actually worked for four 
days, &> the accident which caused his death 
happened on the fourth day. The county ct. 
judge awarded the maximum compensation on 
the basis of an employment to work sixty hours 
a week at the agreed rate of wages per hour : — 
Held : it was a fair inference from the teims of 
the engagement that the employment was not 
casual, but was to continue from week to week ; 
& the county ct. judge was therefore entitled to 
treat deceased as a person whose standard of 
wages at the time he mot with the accident was 
sixty hours a week at the agi’ced rate of wages 
per hour ; & the award must stand. 

On an application for an award of compensation 
under Workmen’s Compensation Act, 1897 (c. 37), 
in the case of a workman who had met with an 
accident in the course of liis omj)loymcnt, it was 
proved that appet. had worked from Wednesday 
m one week up to & including Wednesday in the 
next week, &; that ho then met with an accident 
which incapacitated him. The county ct. judge 
awarded a weekly payment calculated on the basis 
of an employment to work six days a week at the 
agreed rate of wages per day : — Held : the 
county ct. judge was not bound to divide the actual 
sum earned by appet. by two so as to average the 
amount by reference to the two weeks in which 
it was earned, but he was entitled on the evidence 
to arrive at the conclusion that the average weekly 
earnings of appet. had he had the ojipoiiunity of 
earning wages in two or more weeks, would have 
been six times the amount of the agreed daily 
wages, & the award must stand.— Ayres v. 
Buckeuidge, Wiikale V . Riiymney Iron Co., 
Jones v. Rii™NEy Iron Co., [1902] 1 K. B. 57 ; 
71 L. ,T. K. B. 28 ; 85 L. T. 472 ; 05 J. P. 804 ; 
60 W. R. 115 ; 18 T. L. R. 20 ; 40 Sol. Jo. 48 ; 
4 W. C. C. 120, C. A. 

Annoiaiians : — Distd. Oaso v. Colonial W^barve?® (1905), 63 

W. II. 514. Befd. Wattcra v. Clover, Clayton (1901), 18 

T. L. R. 60 ; Edwards v. Alyn Steel Tinplate Co. (1910), 

3 B. W. C. C. 141. 

3448. May be reckoned on dally wages.] — 

Ayres v. Buckeridge, Wheale v. Rhymney 
Iron Co., Jones v. Rhymney Iron Co., No. 3447, 
ante. - 

3449. Single week may be regarded!] — 

(1) By Workmen’s Compensation Act, 1900 (c. 68), 
Sched. I., s. 1 (5), the compensation for an injury 
under the Act is a weekly payment based upon 


the average weekly eamlngs, the actual 
eamings for each week should be 
taken, irrespective of the number of 
womug days in that week. — R ussell 
e. M‘Cluskky (1900), 2 F. (Ct. of Sess.) 
1312. — SCOT. 

8441 ii. ^.1— In order to ascertain 

the average weekly earnings of a piece- 
worker whose ordinary week's work 
iB not a full week's work it becomes 
necessary to make such a computation 


as is best calculated to give the rate 
per week at which the worker was 
being remunerated, while at work. — 
Awa V. Taupiri Coal Mines, Ltd., 
[19261 N. Z. L. R. 206.— N.Z. 

84401. SJiort employment — Single 
week may be regarded ,] — Dotlb v. 
Beattie Sc Sons (190(D, 2 F. (Ct. of 
Sess.) 1166; 37 Sc. L. R. 915; 8 
S. L. T. 131.-H5COT. 

8449 ii. Where a work- 
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the average weekly earnings of the workman 
during the previous twelve months, if ho has been 
so long employed, but if not, then for any less 
period during which he has been in the employ- 
ment of the same emi)loycr. By sect. 2 (a), 
“ Average weekly earnings shall be computed in 
sucli manner as is best calculated to give the rate 
per week at which the workman was being re- 
munerated. Provided that where by reason of 
the shortness of the time during which the work- 
man has been in the employment of his employer, 
or the casual nature of the employment, or the 
terms of the employment, it is impracticable at 
the date of the accident to compute the rate of 
remuneration, regard may bo had to the average 
weeldy amount which, during the twelve months 
previous to the accident, was being earned by a 
person in the same grade employed at the same 
work by the same employer, or, if there is no person 
so employed, by a person in the same grade em- 
ployed in the same class of employment & in the 
same district ” : — Held : it is for the county ct. 
judge in abnoimal ciicumstances to decide what 
were the average weekly earnings of the workman, 
& for that purpose he is entitled to take into con- 
sideration the nature of the employment, its 
terms & duration, &; the personal qualilications of 
the workman ; but the question whether upon the 
facts found by him there are two gi'ades or only 
one grade of cmploj^ncnt may be a question of 
law upon which an appeal will lie. 

(2) In the first of two claims under the Act 
claimant, an able seaman, who could do ship 
painting A rigging work, was taken on at the 
London Docks as an extra casual labourer,** & 
the next day met with an acchlent. In the docks 
labourcjrs were divided into A labourers with 
permanent employment & B labourers who had 
admission tickets & got employment after the A 
labourers. Bxtra casual labourers bad a chance 
of work after the B labourers tVe at the same rate 
of pay. 

u ^ county ct. judge held that the B labourers 
& “ extra Ccasual labourers ** formed only one 
grade & awarded compensation liaving regard to 
the wages of the B labourers: — HvM : the B 
labourers & the “ extra casual labourers ’* feirmed 
or might form separate grades, & the case must 
be remitted to the county ct. for reconsideration. 

(J) In the second claim claimant, a workman 
whose ordinary occupation of a meat porter had 
been suspended owing to a strike at the docks, 
obtained ernployment at the docks as a strike 
breaker, being taken on as an “ extra *’ casual 
labourer each day for twelve continuous days 
until his accident, lie was given a ticket of ad- 
mission within the dock gates, but the ticket did 
not ensure actual employment. For his fii-?t 
completed week ho earned 265 . lOd., & there was 
every probability that but for his accident he would 
# A? j continuously employed until the end 
AA which lasted for some five weeks 

after the accident. The county ct. judge took the 
completed week as his 
guide & awarded appet. a weekly payment of 


135. 6d. during incapacity : — Held : the county 
court judge, in taking as his guide, in the abnormal 
circumstances of the case, 205. lOd. as the normal 
wage for a normal six days, had not taken a wrong 
view of the law, & the award must stand. — 
Barneit V, Pout op London Authority, 

PRIESTI.EY V. I’ORT OP LONDON AUTHORITY, 

[1913] 2 K. B. 116 ; 82 L. J. K. B. 353 ; 108 L. T. 
277 ; 29 T. L. R. 252 ; 67 Sol. Jo. 282 ; 0 B. W. 
C. C. 105, C. A. 

Annotaiiona : — As to (1 ) Consd. Snoll r. Bristol Corpn. 

[1914] 2 K. B. 291. Bold. Ooddon v. Cowlin (1913). 57 

Sol. Jo. 282 ; Cue v. Port of London Authority, [1914] 3 

K. B. 892 ; Twidalo v. L. & N. E. By., [19251 2 K. B. 

455. 

8450. What time must be allowed — Days when 
no work done — Only If Incidental to employment.] — 

Perry v. Wright, Cain v. Leyland As Co. (1900), 
Ltd., Bailey v. Ken worthy, Ltd., Gough v. 
Crawshay Brothers, Cypartha, Ltd., No. 3329, 

' aide. 

3451. .] — Anslow V. Cannock 

Chase Colliery Co., Ltd., No. 3431, ante, 

8452. Absence due to shortage of 

work.] — In calculating a workman* s average weekly 
earnings for twelve months before an accident 
for the purpose of compensation under Work- 
men’s Compensation Act, 1006 (c. 58), weeks 
in which he had not work enough to employ him 
for the whole of every day must be taken into 
account. The average must bo obtained by 
dividing the total wages earned by the number 
of working weeks in the year, after allowing for 
recognised holidays & interrui^tions by foituitous 
accidents. — White v. Wiseman, [1912] 3 K. B. 
352; 81 L. J. K. B. 1195; 107 L. T. 277 ; 28 
T. L. R. 542; 56 Sol. Jo. 703 ; 5 B. W. C. C. 054, 
C. A. 

3453. Recognised holidays.] — White 

V. Wiseman, No. 3452, ante, 

3454. Interruptions by fortuitous 

accidents.] — White v, Wiseman, No. 3452, ante, 

3455. Absence due to fluctuations of 

teade.] — In comiiuting “ average weekly earn- 
ings** under Workmen’s Compensation Act, 1006 
(c. 58), sched. I., absence from work due to trade 
fluctuations during a period of war, but arising 
independently of the war, is not to be excluded as 
absence due to “ unvoidable cause ** within 
Sched. I. (2) (c) of the Act. 

Plvcn if the absence from work were due to 
fluctuations of trade caused by war, it ought not 
to be excluded, as such fluctuations would not, 
during a period of war, be abnoimal incidents of 
the employment (Warrington, L.J.). — Griffiths 
V. Gilbertson (W.) & Co., Li'd. (1915), 84 L. J. 
K. B. 1312 ; 113 L. T. 628 ; 8 B. W. C. C. 548, 
C. A. 


(c) Where CompvicUion Impracticable. 

See Workmen’s Compensation Act, 1925 (o. 81), 
s. 10 (1). 

3456. Question for county court Judge.] — 

Barnett v. Port of London Authority, 
Priestley v. Port op London Authority, No. 
3449, a7ite. 


in^ in the oourse of his emplosnnoi 
had earned 16». 2d. In the first wee] 
« in the second week had worked It 
hours but earned uothinfiT 8c vn 
J hen Inj ^d HeZd : IQs. 2d. repn 

Mnted his average weekly canilngs.- 
* Mitchell (1901 
3 f (Ct. of S^Dss.) 893 ; 38 So. L. I 
645 ; 9 S. L. T. 83.— SCOT. 

.3— Brownu.Cuj 

ningham. Ltd. (1904), 6 P. (Ct. t 
1®“-) 997 : 41 So. L. R. 835; 1 
S. L. T. 231.— SCOT. 


3450 i. What time must be allowed — 
Days when no work done — Only if in- 
cidental to employment .] — Evidence was 
given at the hearing on behalf of the 
employers to show that strikes wore of 
such frequent occurrence in the coal 
mines in the district that they were a 
normal 8c recognised incident In the 
employment. The arbitrator held that 
in dotormlning the ** avoram weekly 
earnings ** these stoppa^ snonld not 
be considered in estimating the number 
of weeks of work available for the ap- 


plicant In the oourse of the your: — 
field: on the question whether ces- 
sation from work is an incident of the 
employment is not a question of law 
but a question of fact. — Collins v. 
South Greta Colliery Co., Coxuell 
V. Hepburn Co. (1925), 25 S. B. 
N. S. W. 109 ; 42 N. S. W. W. N. 16. 
— AUS. 


o. Overtime.] — South Afri- 

can Byb. V. Mellett, N. O., [191G] 
T. P. D. 696.— S. AF. 
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Master and Servant. 


Sect* 13. — Amount of compensation : Sub-sect, 3, B, 
(c), (d) & (e) i.] 

8457. How calculated — General rule — Reference 
to earnings of person In same grade of employment.] 

— Peury V. WmauT, Cain v, Leyland & Co. 
(1900), Ltd., Bailey v. Kenwortiiy, Ltd., 
Gough v. Crawshay Broth ehs, Cypartiia, Ltd., 
No. 8320, ante. 

8458. .] — Appet. was employed 

by resps. as a scaffoldcr at a wage of SJd. an hour. 
On Jan. 27, 1016, he met with an accident arising 
out of & in the course of his employment & was 
totally incapacitiiUicl. At the time of the acci- 
dent he had been in the employment of resps. for 
seven weeks, & liis average weekly earnings during 
that period amounted to £1 7s. There was 

evidence tJiat scaffolders were usually employed 
for short periods only by different employers, but 
that tlioy could generally obtain employment 
througliout the whole year. They worked longer 
hours in summer than in winter & consequently 
earned nuu’o money. Api)ct. estimated his 
average weekly earnings for a year at £1 165. lOd. 
The coirnty ct. judge held that, having regard t.o 
the shortness of the time dining which appet. had 
been in resps.* employment & to the fact that the 
AVf'ohly earnings varied in sumn-.cr & winter, it 
was irupri'ctioablc within the proviso to para. 2 (a) 
of Sched. 1. to the Workmen’s Compensation Act, 
1000 (c. 68), to compute fairly the rate of appet.’s 
remuneration by rclerence to his earnings during 
the seven weeks* employment, k- he iccordingly 
awarded compensation at the rate of 175. lid. a 
week by reference to the average weekly cai-nings 
of a person in the same grade (*mployed in the 
same class of employment ^ in the same district : 
— Held : the words “ average weekly earnings 
shall be computed in such manner as is best 
calculate ‘d to give the rate per w'eek at which the 
workman was being remunerate d ** at the be- 
ginning of para. 2 (a) were the dominant guiding 
words of the paragiaph & wen* quite sulbcient 
to justify the county ct. judge in adopting the 
course lie did. — Cox v. Trollope (George) & 
Sons, [1910] 2 K. B. 082 ; 85 L. J. K. B. 1052 ; 
115 L. T. 394 ; 32 T. L. B. 070 ; 0 B. W. C. C. 
62<l, C. A. 

AnnolalUm : — Refd. Twiilalo v, L. & N. E. Ity., [1U25} 2 

K. IL 4 .5. 

3459. Estimate may be made.] — Calver 

V. Groo.m k Symonuh, No. 3300, (,nic. 

3460. What may be taken into consideration — 
Personal capacity of workman.] — IhsKUY v. 
WRiGii'i’, Cain v. Leyland < o, (1900), Ltd., 
Bailey v. Ken worth v. Ltd., gox^gh v. Craw- 
shay Buotheuk, Cyfartha, Ltd., No. 3320, ante. 

8461. ,] — BAr.N]:'i’'i' v. Port of 

London Authority, I’rjestij.v v. 1»ort of 
London Adthohity, No. 3149, ante. 

3462. .] — Cfe V, Port of London 

Authority, Ko. 3333, ante. 

3463. ,] — Snell v. Bristol Corpn., 

No. 3303, ante. 

3464. Terms & duration of employment.] — 

Barne'i t V. Port of London Authority, Priest- 
ley V. 1*ort of Jjondon Authority, No. 3449, ante. 

8465. What are earnings of person in same grade 
of employment— Meaning of grade— Question for 
V. ^ViuciiT, Cain v. Leyland & 
Co. (1900), Ltd., Baij.,ey v. Ken worthy. Ltd., 
Gough v. Crawshay Brothers, Cyfartha, Ltd 
N o. 3329, ante. ** 


3466. Earnings of applicant at similar work 

for previous employer.] — A workman was engaged 
to break up old metal by blasting. Ho had no 
regular hours of work Ac liis emi)loyment w^as 
rather intermittent. He was injured by an ex- 
plosion in the course of his work & claimed com- 
pensation. The question then arose whether he 
was a workman within Workmen’s Compensation 
Act, 1900 (c. 68), or an independent contractor. 
The county ct. judge found that he was a workman 
within the meaning of the Act on the ground that 
the work was such that he could not delegate it 
to any one else. It was held by the Ct. of Appeal 
that the judge had applied the wrong test, & that 
the proper test was the employer’s power of 
control over his work, & the Ct. of Appeal ordered 
a rehearing. On the rehearing the county ct. 
judge found that the man was working under a 
contract of service & affirmed the award. 

On the question of the amount of compensation, 
the judge found that appet. had been working 
only intermittently for resps. & the employment 
with them was of a casual nature. He had only 
earned a small sum while in tlieir employment, 
but that he had earned £4 lOs. a week while doing 
similar work for a previous employer, which work 
had terminated shoiily before the accident. He 
assessed the compensation on the basis of appet.’s 
being able to cam a sum of £2 per week, & awarded 
accordingly a weekly payment of £1. In arriving 
at this li^ire the judge regarded the earnings with 
tlic previous employer as earnings of a person in 
the same grade at the same class of employment ; 
— Held : (1 ) the county ct. judge having con- 
sidered the question of control, there was evidence 
to support his finding that the man was emi>loyed 
under a contract of service & therefore a “ work- 
man ” & there was no misdirection ; (2) as re- 
gards the scale of compensation, the appet. ’s 
earnings at similar work for his previous em- 
ployer might proi^crly be regarded as the earnings 
of a “ person in the same grade employed in the 
same class of employment k in the same district,” 
within Workmen’s Compensation Act, 1900 (c. 58), 
sched. I. (2) (a), k were therefore a proper basis 
for assessment of the compensation due to ajjpet. 
— Underwood v. Perry k Son, Ltd. (No. 2) 
(1022), 15 B. W. a 0. 257, C. A. 

(d) Concurrent Contracts of Service, 

See Workmen’s Compensation Act, 1926 (c. 84), 
B. 10 (ii.). 

3467. Earnings under concurrent contracts to be 
taken into account.] — Kapiiael (Owners) v. 
Brandy, No. 3470, post. 

3468. Effect of rule providing tor exclusive 

service.] — Where a workman is employed con- 
currently under two oi* more contracts of service, 
they need not be ejusdem generis in order to be 
” concurrent contracts of service ” within the 
meaning of Workmen’s Compensation Act, 1906 
(c. 58), sched. I., clause 2 (b), 

A workman was employed by a railway co.*as 
a platelayer, his hours of work being from 6 a.m. 
to 6 p.m. on week days, except Saturdays, when he 
finished work at 12 noon. He also worked of an 
evening as checktaker at a theatre under a con- 
tract of service. When the workman was first 
taken into the railway co.’s employment, he was 
handed a book entitled ” Buies & negations 
for the Guidance of Officers & Men ” in this co.’s 
employment. Buie 1 provided that “ persons 


**ART XIV. SECT. 18, SUB-SECT. 8.— B. (d). 

34671. Barninffsundereoficurrent contracts to be taken into aeoemnf. }—R iordak v. O’Neill (1916), 10 B. W. C. C. 408, n. — IR. 
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employed by the co. must devote themselves 
exclusively to the co/s services.” The workman, 
having met mih an accident while working for 
the railway co. made a claim for compensation 
imder Workmen’s Compensation Act, 1006 (c. 68) : 
— Held: rule 1, on its true construction, only 
meant that the workman was to devote himself 
exclusively to the co.’s service during the actual 
hours of his employment, by them &, notwitli- 
standing that rule, the workmen’s compensation 
must be computed on the footing that his “ average 
weekly earnings ” wo)*e the combined earnings in 
his two concurrent emijloyments in accordance 
with Workmen’s Compensation Act, 1006 (c. 68), 
Bchcd. I., clause 2 (6). — Lloyd v. Midland By. 
Co., 11014] 2 K. B. 53 ; 83 L. J. K. B. 330 ; 110 
L. T. 513 ; 30 T. L. K. 247 ; 68 Sol. Jo. 240 ; 
7 B. W. C. C. 72, C. A. 

3469. What are earnings under concurrent con- 
tract — TeacUng music in spare time.] — Appet. w^as 
employc^d in a launiliy, at 7.s. a week wages, where 
she met wdtli an accident to her liand. She was 
also earning 3.s. a week by teaching music in 
her spare time to a neighbour’s children ; — Held: 

(1) appet. was not entitled i>o compensation under 
clause 2 (5) of iScliedule I. to the Workmen’s 
Compensation Act, 1006 (c. 68), on the footing 
of having entered into “ concurrent contracts of 
service ” with two employers, but only under clause 
1 (a) on the footing of the weekly wages of 7s. 

(2) It is for ihe arbitrator to decide on the cir- 
cumstances of each particular case whether a 
professional person is a workman ” within the 
meaning oi the Act, & unless ho has misdirected 
himself the Ct. of Appeal ought not to interfere. 

(3) Scmblc : an usher in a private school, or a 
teacher in a provid(*d or non-provide(i school, or 
a nursery governess, M’’ould, under ordimary cir- 
cumstances, be entitled to claim the benefit of 
the Act. — SiaiMoNs V. Heath IjAundry Co., 
1191011 1C. B. 543 ; 79 L. ,1. K. B. 395 ; 102 L. T. 
210 ; 20 T. L. B. 326 ; 64 Sol. Jo. 392 ; 3 B. W. 
C. C. 200, C. A. 

hi Brandy v. S.S. Raphael 

-Ij. J. K. IJ. 217. to (2) Reid. Doggott v. 
Waterloo Taxi-Cab Co.. IIUIO] 2 K. B. [m ; Wlluiorsoii 
V. Lynn & Hamburg 8S. Co. (1013), 82 L, ,1. K. B. 1064 : 
HugiicH ». guiiin (1017), 11 B. W. C. C. 420. Generally, 
Mentd. ite MorlBon (1012), 106 L. T, 731 ; ScottlHh Insce! 
Coinrs. r. Royal Infirmary of Edinburgh (1013), 6 B. W. 
t;' h V Wray r. Taylor (1013), 100 L. T. 120 ; 

IlOliri^^^Si" 601°^*^^'^ University Tutorial Press, 

8470. Retainer to stoker in Royal Naval 

Reserve.] A^ stoker on board a merchant ship, 
who WTis entitled to wages from the shipowners, 
& also as a stoker in the Boyal Naval Beservo to 
to a year ^ a retainer, was injured by an accident 
on the sliip which disabled him from continuing 
to serve in the Boyal Naval Beserve ; — Held : 
tiie stoker was entitled under Workmen’s Com- 
pensation Act, 1906 (c. 68), to compensation from 
the smpowners not only in respect of his wages 
but also of the retiiiner, which must be taken into 
account as earnings under a concurrent contract 
— Raphael (Owners) v. Brandy, 
[1911] A. C. 413 ; 80 L. J. K. B. 1067 ; 106 L. T. 
116 ; 27 T. L. B. 497 ; 65 Sol. Jo. 679 ; 4 B. W. 
C. C. 307, IL L. ; affg. S. C. 8uh nom. Brandy v, 
Raphaei. (Owners), [1911] 1 K. B. 376, C. A. 

Loudon Authority v. Gray, 

3471. Casual labourer.] — Cue v. Pout or 

London AuTnoRiry, No. 3333, mite. 

8472. Miner acting as trade union delegate.] 

--A miner was injured at work in circumstances 
which admittedly entitled him to compensation 
from the mine owners. In assessing his average 


weekly earnings, it was contended on his behalf 
that there shoidd be included, in addition to 
bis weekly wages os a miner, cciiain payments 
made to him, during the twelve montlis prior to 
the accident, (a) by his union, for carrying 
out the duties of a branch delegate, he having 
been elected as such by his branch in accordance 
with the rules of the union ; (6) from a fund, 
contributed to by his fellow miners, for acting 
os the person appointed by them to inspect the 
mine under Coal Mines Act, 1911 (c. 60), s. 16 
(1) ; & (c) from a similar fund, for carrying out 
inspecting work with reference to certain matters 
arising under the Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), 8. 1 (2). Durii^ the time the man 
was carrymg out the above duties ho was not paid 
by the mine owners : — Held : the additional pay- 
ments could not be included in assessing the minor’s 
average weekly earnings ; they were not received 
under concurront contracts of service because 
with regard to (a) there was no relation of master 
& servant between the delegate & his branch, or 
his union, &; no contract of service therefore 
existed ; with regard to (6) & (c) the miner in 
carrying out his stat utory duties, acted as a skilled 
expert, was subject to no control, & was therefore 
also under no contract of service ; the payments 
were not received in respect of any work done in 
fulfilment of tlie miner’s contract of service with 
the owners, & the principle of Great Western Ry, 
Co. V. IlclpSf No. 3420, owic, did not therefore 
apply. — Wild v. Brown (John) & Co., [1919] 1 
K. B..134 ; 88 L. J. K. B. 119 ; 120 L. T. 143 ; 
35 T. L. R.. 61 ; 03 Sol. Jo. 07 ; 11 B. W. C. C. 
237, 0. A. 

3473. Miner acting as statutory inspector.] 

—Wild v. Brown (John) & Co., No. 3472, ante. 

(c) Break in Employment. 
i. In General, 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 10 (ui). 

3474. How calculated — From commencement o! 
new employment.] — Hewlett v. Hepburn & Co., 
No. 3480, post. 

3475. ,] — ^A workman was employed 

by a firm of coal-owncrs from Oct. 3, 1897, to 
Ma^. 31, 1898, when the workman went out on 
strike & the contract of employment was duly 
determined by notice. He remained on strike 
for five months, & on Sept. 12, 1898, again entered 
the service of the same emi>loyers under a fresh 
contract of employmcint containing dilTerent 
terms ; on Oct, 3, 1898, lie was injured by an acci- 
dent arising out of & in the course of his employ- 
ment : — HM : the period of employment con- 
templated by Workmen’s Compensation Act, 1897 
(c. 37), sched. I. (1) (5), vy^is a substantially 
continuous employment during which the relation 
of master & servant substantially existed between 
the employer & workman, & therefore, in ascer- 
taining the workman’s average weekly earning^, 
regard could OjJy be had to the period of employ 
ment between the end of the strike & the date of 
the accident, the employment before the strike 
having been duly determined by the act of the 
parties. — ^JoNEs v. Ocean Coal Co., [1899] 2 
Q. B. 124 ; 68 L. J. Q. B. 731 ; 80 L. T. 682 ; 
47 W. R. 484 ; 15 T. L. B. 339 : 43 Sol. Jo. 454 ; 

1 W. 0. C. 94. O. A. 

Annotaiims Appleby t\ Horsolcy Co., [1899] 2 

Q. B. 52J. PoUd. ailea v. BolforU, Smith, [1903] 1 K. B. 
843. I^td. Price e. Guest, Keen & NMefolds, [1917] 

1 K. B. 780. ReM. Hathaway o. Ar^ Printinff Co. 

B^W *0 ^ch77‘ ® 
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Master and Servant. 


Sect, 13. — Amount of compensation : Suh^sect, S, B, 
(e) i, & ti., <fc (/) i. <g n., <fe (17).] 

3476« .] — A stevedore’s liibourer be- 

came entitled to receive from his employers, who 
were master stevedores, compensation for injury 
by accident. He had worked for them irregularly 
from time to time, according as his services were 
needed, for the twelve months preceding the acci- 
dent. He was paid by the hour, it being an under- 
stood thing in this kind of employment that he 
would work overtime, at a larger rate of wages per 
hour, when required so to do. The county ct. 
judge found as a fact that he had worked con- 
tinuously for the same employers for the seventeen 
days preceding the accident, & that for the eight 
days preceding that period of continuous work, 
there had been a break in the employment. He 
therefore awarded compensation upon the basis 
of the labourer’s average weekly earnings, in- 
cluding therein the amount earned for overtime, 
during the period of seventeen days, preceding 
the accident i~—Held : there being evidence justi- 
fying the finding by the county ct. judge as to the 
break in tlie employment, the compcnsfition was 
assessed upon the right basis. — Giles v, Bklpord, 
Smith & Co.. [1903J 1 K. B. 843 ; 72 L. J. K. B. 
6G9 ; 88 L. T. 764 ; 67 J. P. 399 ; 51 W. 11. 692 ; 
19 T. L. 11. 422 ; 47 Sol. Jo. 470 ; 6 W. C. O. 
136, 0. A. 

Annotation .— Refd. Gill V. Fortcpciic (191 ;i). fi U. W. C. C. 

f.77. 

3477. .] — Deceased workman had been 

employed for three years ; one hundiv d & nineteen 
weeks by one employer, then twenty-nine weeks 
by other employers. & then eight weeks by tlic first 
employer, wlum he was killed by accident. A 
claim for cornpenstition was made on behalf of 
the cliildren ; the widow, who w^as joined as 
resp., took no part in this claim as she wished to 
make a claim under Lord Campbell’s Act. I’he 
county ct. judge computed the average weekly 
earnings by treating the one hundred & nineteen 
weeks as continuous employment & dividing the 
total amount eanicd during this period by on<^ 
hundred & nineteen & multiplying tlie result by 
one hundred & fifty-six. He aw^ard(‘d the total 
thus obtained to the cliildren : — Held : there was 
misdirection, but the case being settled it should 
not be remitted. The cliilditm >vere entitled to 
the whole amount aw^ai'ded as tlie widow had 
waived her rights to any share in the compensa- 
tion. — Gill v. Foutescue (N.) & Sons, Ltd. 
(1013), 6 B. W. C. C. 577, C. A. 


ii. What Constitutes Break, 

See Workmen’s Compensation Act, 1926 (c. 84), 
8. 10 (iii). 

8478. Intermittent employment.] — Wh^liams v, 
Poui><ON, No. 3495, post. 

3479. .]— Hunter v. South Shields 

CoRPN., No. 3494, post, 

3480. Absence for eleven weeks — Return without 
fresh engagement.] — Where there has been a break 
in the employment, the average weekly earnings 
must be calculated from the commencement of the 
new employment. If a man is away from work 
for eleven weeks &. returns without any fresh 


engagement, having left his tools on the job, there 
is evidence of a break in the employment. 

Qu. ; must there be a continuity of contractual 
cneagement. — Hewlett v, Hepburn & Co. (1899), 
16 T. L. R. 66 ; 2 W. 0. 0. 123, 0. A. 

3481. Strike.] — Jones v. Ocean Coal Co., No. 

3475, ante. ^ -rr 

34 , 82 . .] — Price v. Guest, Keen & 

Nettlepolds, No. 3325, ante. 

8483. Absence from illness.] — ^Pbrry v. Wright, 
Cain v. Lbyland & Co. (1900), I/td., Bailey v. 
Kenwoethy, Ltd., Gough v. Orawshay 
Brothers, CJypabtha, Ltd., No. 3329, ante, 

3484. Change of grade.] — Price v. Marsdbn 
(J.) & Sons, No. 3487, post. 

3485 . Perry v. Weight, Cain v. 

IJSYLAND & Co. (1900), I/TD., BATLEY V. KBN- 
woRTHY, Ltd., Gough v. Crawshay Brothers, 
Cypaetha, Ltd., No. 3329, ante. 

3486 . As result of Injury by accident.] — 

In Dec. 1908, a collier was injured by accident. 
In Dec. 1909, he tried to resume his old work as a 
collier with the same employers, but being unable 
to do it was given work by them as a ventilation 
or windread man, work paid by the day, not 
piecework. In Jan. 1910, he died from an accident 
within the meaning of the Act. A county ct. 
judge held that there had been a break in the 
continuity of his employment & he assessed the 
compensation for the dependants upon the basis 
of his earnings as a windroad man ; — Held : the 
question was one of fact for the county ct. judge, 
& there being evidence to support it, the ct. would 
not interfere with his decision. — ^Williams v, 
Wynnstay CoiJJBEiES, Ltd. (1910), 3 B. W. C. 0. 
473, 0. A. 


( / ) Employment hi Different Grades. 
i. In General. 

3487. Temporary employment In higher grade — 
Whole earnings to be taken into account.] — 

(1) TJie provision in Workmen’s Compensation 
Act, 1897 (c. 37), sched. I. 1 (?>), that where 
total or paiiial incapacity for work results from 
an injury, the subject of compensation under the 
Act, tlie amount of compensation shall be a 
weekly payment during the incapacity, after the 
second week, not exceeding 60 per cent. ^ of the 
workman’s average weekly earnings during the 
previous twelve months, “if he has been so long 
employed,” means if he has been so long employed 
in the employment of the same employer. 

(2) Where tlie workman has during the previous 
twelve months been employed in the employment 
of the same employer, compensation m case of 
personal injury must be based upon his average 
weekly earnings during the whole twelve months, 
^though during the twelve months he may have 
passed into a higher grade of employment at 
higher weekly wages. — ^Price v. Marsden (J.) & 
Sons, [1899] 1 Q. B. 493 ; 68 L. J. Q. B. 307 ; 80 
L. T. 15 ; 47 W. R. 274 ; 15 T. L. R. 184 ,- 1 
W. O. C. 108, 0. A. , „ 

Annotations , '--As /o- (1) Polld. Wi^a^ r. Poulson, Be 

Workmen’s Compensation Act, 1897 (1899), 63 J. P. 767. 

Retd. Hathaway ®. Argns FTlntlng Co. (1900), 70 L. J. 

Q. B. 12. 


PART XIV. SECT. 18, SUB-SECT. 3.— 
B. (e) U. 


8488 i. Absence from illness,} — Gibd 
V. Dvslop & Co„ Ltd. (1902), 4 h\ 
(Ct. of Seas.) 971 : 39 Sc. L. R. 750 ; 
10 S. L. T. 184.-^COT. 


8488 ii. .] — Carter v. Lano & 

SONS, [1008] S. C. 1198 ; 46 So. L. 11. 


938 ; IG S. L. T. 345 ; 1 B. W. C. C. 
379.— SCOT. 

. 3484 i. Change of grade. ] — Dalqleish 
V. Edinbubqh Koperie & Sail Cloth 
C o., Ltd., [1913] 3. C. 1607 ; 60 So. 
L. Li. 910.— SCOT. 

p. Dismissal in one capacity — 
Entering into employment in another 
capacity .} — Hunter v. Baird (1904), 


7 F. (Ct. of Seas.) 304.-tSCOT. 

PART XIV. SECT. 18, SUB-SECT. 8.— 
B. (f) i. 


Q. Temporary employmml in higher 
grade — WmA earnings to be token into 
account .] — Babcock & Wilcox, Ltd. 
V. Young (1911), 4 B. W. 0. C. 367. 
—SCOT. 
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3488. .] — A workman was employed 

as a casual labourer for five weeks, when he met 
with an accident in the course of that employment. 
Occasionally during that time he had been employed 
to take the place of a grinder who was ill, for which 
he received higher remuneration, but he had not 
been employed as a grinder for fourteen days 
before the accident : — Held : in considering the 
amoimt of compensation to be awarded, the 
earnings in both capacities should be taken into 
account. — Dobson v. Bbitisu Oil & Oakb Mills, 
Ltd. (1912), 100 L. T. 922 ; 6 B. W. C. 0. 405, 
0. A. 


Amiolaiions : — Consd. Kdge v. Gorton, [1912] 3 K. B. 360. 
Polld. Jury V. S.S. Atlanta, [1912 J 3 K. B. 306. 


3489. 


JNo. 3491, post 

3490. 


No. 3493, post. 


-.] — Jup Y V. Atlanta (Owners), 
— Edge v. Gorton (J.), Ltd., 


ii. What is Change of Grade. 

3491. Question of law.]— A s ailor who had for 
some tune been employed in various capacities 
& at various rates of wages by applts., who were 
shipowners, on Feb. 3, 1912, was taken on 
temporarily as a mate in the place of his son, 
who had met with an accident. On Feb. 0, 
wliilc thus employed as mate on board applts.* 
vessel, he was di*owned. Upon an application for 
compensation by his dependants, the county ct. 
judge held that the man’s “ gi*ade " at the time of 
his death was that of a mate, & he assessed com* 
pensation accordingly : — Held : the question of 
what grade the man occupied was not one merely 
of fact upon which the decision of the county 
ct. judge was final, but it was a question of law 
whether, upon the facts as found, the workman 
occupied a gi'ade within Workmen’s Compensation 
Act, 1900 (c. 58), sched. I. (1), (2) ; the work- 
man was at the time of his death temporaiily 
acting as a mate, & the county ct. judge must 
ascertain as best he could the “ average weekly 
earnings ” of the man, taking into consideration 
the various rates of his wages. — Jury v. Atlanta 
(Owners), fl912] 3 K. B. 300; 81 L. J. K, B. 
1182 ; 107 L. T. 360 ; 28 T. L. 11. 502 ; 50 Sol. 
Jo. 703 ; 5 B. W. 0. 0. 081, 0. A. 

Annolalitms : — ^Reld. Baruott v. Port of London Autliorlty, 
l*ri(?stley v. I'ort of London Authority, I1913J 2 K. B. 116 : 
SnolJ r. Bristol Corpn., [1914J 2 K. B. 291. 


3492. 


-•It-Barnett V. Pout op 
Port op 


London 

London 


Authority, Priestley v. 

Authority, No. 3449, ante. 

3493. Not temporary employment In higher 
grade.] — ^A w’orkman was first employed by resps. 
on May 19, 1911, as a casual caiter, his duty 
bemg to diivc a one-horse cart. On July 27, 1911, 
he died from the elfects of an accident arising out 
of & in the course of his employment. At the date 
of the accident & for about a fortnight before 
^ liad been worldng for resps. as a casual teamster 
& receivmg a higher wage. Upon Jin application 
by dependants of deceased for compensation 
imder Workmen’s Compensation Act, 1900 (c. 58), 
the county ct. judge found as a fact that the 
workman had only been employed temporai'ily 
& casually as a teamster, & in calculating the 
* weekly earnings ” he took into account 

the total amount of wages earned by the workman, 
whether as a casual caiter or as a casual teamster, 
from May 19 imtil his death ; — Held : there had 
been no change of “ grade ” in the employment of 
the workman, & the method of calculation adopted 
by the county court judge was right. — Edge v. 
Go^on (J.), Ltd., [1912] 3 K. B. 300 ; 81 L. J. 
K. B. 1185 ; 107 L. T. 340 ; 28 T. L. R. 500 ; 56 
Sol. Jo. 719 ; 6 B. W. C. 0. 014, 0. A. 


ig) Casual Employ}nent. 

3494. General rule — ^Earnings of workman in 
same grade to be regarded.] — ^Appet., having 
registered at the Labour Exchange as an un- 
employed man, was given occasional relief by the 
resp. corpn. under a scheme whereby work was 
allocated among the unemployed. Appet. was 
first employed by resp. corpn. under the scheme in 
July, ifel, & afterwards for periods of one week 
each on eight occasions in a total period of forty- 
two weeks. In May, 1922, he was injured by 
accident in the course of his employment & 
claimed compensation. The county ct. judge 
held that the employment had been continuous, 
& awarded compensation on the basis of the 
average weekly earnings dui’ing the whole period 
of forty-two weeks, i.c. by dividing the actual 
amount earned by forty-two ; — Held : the county 
ct. judge had assessed the compensation on a 
wrong basis ; the employment was of a casual 
nature, & therefore regard should have been had 
to the average weekly amount earned by a 
person in the siimo grade os the injured workman. 
— Hunter v. South Siuelds Corpn. (1922), 15 
B. W. 0. 0. 201, 0. A. 

3495. What may be taken into account — ^Earn- 
ings from other employers.] — A casual dock 
labourer met with an accident after being in 
employment for three & a half days. During the 
pre\ious twelve months he had worked for many 
employers, As at various times for resp. who had 
cngag(id him in every week except four during a 
long period, but sometimes for only one day. 
The county ct. judge added together the sums 
earned in resp.’s employment during the twelve 
months, divided the total by fifty-two, & awarded 
50 per cent, as weekly compensation : — Held : 
(1) earnings from other employers could not be 
taken into consideration, & weekly compensation 
should not be calculat«cd when a workman had been 
in employment less tluin a week as if he liad been 
in th(3 employment for two weeks at the same 
rate of daily wages as he was earning at the time 
of tlio accident ; (2) there was evidence of con- 
tinuous employment. — Williams v. Poulson 
(1899), 63 J. P. 757 ; 10 T. L. B. 42 ; 2 W. 0. C. 
126, C. A. 

AniiotatioTis ;-~Apld. Giles v. Bolford, Smith, [1903] 1 K. B. 

843. Reid. Iluthaway v. Amus Printing Cu. (1900), 70 

L. J. Q. B. 12. 

3496. .] — Cub v. Port op London 

Authority, No. 3333, ante, 

8497. .] — ^Alderman v. Wariien, No. 

2202, ante. 

3498. .] — ^Appet. who was a dock 

labourer, met with an accident whilst in the 
employment of resps. which resulted in his total 
incapacity. His cmploymeno was of a casual 
luiture : lie was employed by the job, but paid 
daily. Although he worked principally for resps. 
he was in fact employed fi’om time to time by 
other employers. In arbn. proceedings in the 
county ct. to determine the amount of the weekly 
payment to which appet. was entitled under 
Workmen’s Co.npcnsation Acts, a statement was 
put in showing the payments made by resps. 
during the twelve months preceding the accident. 
This statement admittedly showed that in the 
last seven weeks, during which period he apparently 
worked for resps. alone, ho received from them 
altogether a sum wliich, when divided by the 
number of weeks, gave an average of considerably 
over £3 per week. It was also admitted that the 
sum earned during the whole twelve months if 
divided by the number of days on which he was 
actually employed by resps. would work out at 
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Sect, 13. — Amount of compensation : Sub-sect. 3, B. 
jg). Sect. 14t Sub-sects. 1 c£?2.] 

more than £3 i)er week, but that if divided by the 
number of weeks in which ho worked for resps. 
it would give an average of considerably less than 
£3 per week. It was further admitted that during 
this period appet. worked for other employera 
besides resps. ^ appet. stated in evidence that if 
the sums received by him from such other employers 
were added to the amounts received from resps. 
his average earnings would amount to more than 
£3 per week. licsj>s. put in statements showing 
the amounts paid by them during the same twelve 
months to two other dock labourers in the same 
pade as appet. These statements did not show 
the number of days worked, but the total sum, 
earned in each case when divided by the number 
of weeks gave a flgm^o of considerably less than £3. 
It was, however, admitted that each of these men 
worked during the twelve montlis for other 
employers besides resps. The county ct. judge, 
being of opinion that he had sufiicient material 
to enable him to compute apijct.’s “ average 
weekly earning ” without having recourse to the 
proviso in Workmen’s Comi)«‘nsation Act, 1906 
(c. 68), Sched. 1. (2) (a), held upon the evidence 
that appet. was being remunerated at the rate of 
over £3 per week, & made an award for thf) weekly 
sum of £1 10s. : — Held : the question was one of 
fact for the coimty ct. judge ; in computing the 
average weekly earnings he was entitled to take 
into consideration the wages paid by the other 
employers besides resjis., there vas evidence 
before him which enabled him to arrive at the 
conclusion he did. — TwiDAiiE v. London & North 
Eastern By. Co., [1926] 2 K. B. 456 ; 95 L. J. 
K. B. 292 ; 133 L. T. 442 ; 18 B. W. 0. 0. 218, 
C. A. 

S499. Not earnings in Independent busi- 

ness — Rag & bone merchants.] — ^Alderman v. 
Warren, No. 2202, ante. 


3500. Jobbing gardener.] — Appet. 

was in the emplojment of resp. as a jobbing 
gardener at wages which usually amounted to 10s. 
per week, he being it gularly employed at the rate 
of 6s. per day one day per week, but as a rule he 
did another day’s work for the Siime employer. 
He had been in tliat employment for more than 
twelve months bcfoi*e Fob. 9, 1915, on which date 
he met with an accident while engaged in trimming 
a hedge which resulted in the loss of his left eye. 
Liability on the port of resp. to pay comi)cnsation 
to appet. was admitted. The only question, 
therefore, to be dettiimined Wiis the amount of 
the compensation payable to ai)pct. It appeared 
from appet. ’s evidence tliat he was engaged on 
various other jobs of a casual nature. But there 
war no evidence to show that any of such casual 
employment constituted a ti'uc conti'act of service : 


— Held: regard must be had only to the wages 
that appet. earned from resp. for the twelve 
nflonths previous to the accident ; &, the fact thal 
his income was increased by earnings derived from 
W'ork not performed under contract of service 
could not be taken into consideration. — Sales v, 
Abbott (1916), 85 L. J. K. B. 1666; 114 L. T. 
819 ; 32 T. L. R. 374 ; 9 B. W. C. C. 333, 0. A. 


3601. Employment for short period —Fruit 
picker.] — A fruit picker w-as employed in the fruit 
picking season for three weeks, & had earned 
32s. lid. when she met with an accident. She 
had not been employed at all during the previous 
twelve months, but had picked fruit in the season 
of the year before that. The county ct. judge 
estimated the average weekly earnings of a damson 


I picker, earning 11s. a day during the season, at 
I 70a. a year or la. 4d. a week, & awarded 8d. a 
week compensation. The fruit picker appealed 
on the ground that the county ct. judge had 
estimated the earnings in the wrong grade of fruit 
pickers : — Held : without deciding any question 
of grade, the judge had made the best estimate 
possible in the circumstances. — ^Williams v. 
Holijngs (1916), 9 B. W. C. 0. 47, 0. A. 

Anwtation : — ^Apld. RonOB v. Associated I’ortland Cement 

Manufacturers (1900). Ltd. (1920), 90 L. J. K. B. 456. 

3502. Schoolboy employed In holidays.] — 

A schoolboy, eleven years of age, was employed 
in the last week of his Christmas holidays, in Lee. 
1918, under a permit to his employers to employ 
schoolboys during their holidays, on a casual job 
at a wage of Is. a day. He met with an accident 
on the lii'st day of his employment, by which he lost 
his left leg. There was no evidence that he had 
ever earned any money before, or was likely to 
cam any money again, at similar jobs in his 
holidays. It was admitted that he also earned 2s. 
a week from a greengrocer. The arbitrator com- 
puted his average weekly earnings per annum 
from the employment at 2d. a week, based on 
a probable duration of employment of one week 
per annum at 6s. a week, making with the 2s. a 
week from the greengrocer 2s. 2d. a week, which 
sum he awarded as compensation : — Held : the 
arbitrator had properly computed the compensa- 
tion in accordance with Workmen’s Compensation 
Act, 1906 (c. 58), Sched. I., para. 2 (a). — ^BoNES 
V. Associated Portland Cement Manupactturers 
(1900), ITTD. (1920), 90 L. J. K. B. 450 ; 124 L. T. 
1 ; 13 B. W. C. C. 120, C. A. 


Sect. 14.— ORDERS AND AWARDS AS TO 
COMPENSATION. 

Sub-sect. 1. — Retrospective Orders and 
Awards. 

3503. Whether court has power to make — 
— Application specifying no date for complete re- 
covery — From date prior to hearing of application.] 

— ^When an application to review a weekly pay- 
ment made under Workmen’s Compensation Act, 
1897 (c. 37), on the ground that the workman’s 
incapacity lias ceased, is brought before an 
arbitrator, he is not bound to treat the agreement 
for or award of a weiikly payment as enforceable 
up to the time of his decision, but has jurisdiction 
to inquire whether the incapacity had ceased 
when the application to review wfis made, or at 
any & what subsequent time before the hearing, 
& to make his award with refcrenco to the date so 
determined. — Morton & Co., Ittd. v. Woodward, 
[1902] 2 K. B. 276 ; 71 L. J. K. B. 736 ; 80 L. T. 
878 ; 66 J. P. 060 ; 51 W. R. 54 ; 4 W. C. C. 143, 
C. A. 

Jnnoiationa : — ^Ezpld. Charing CrosR, Eualon & Hainpstcad 
lly. V. Boots, [1900] 2 K. B. 640. Apprvd. Gibson v. 
Wishart, [1U15] A. C. 18. Befd. Upper Forest & Western 
Steel & Tinplate Co. v. Thomas, [1009] 2 K. B. 631 : Ocean 
Coal Co. V. Pavies (1926), 136 L. T. 498. » 

8504. Not from date anterior to ap- 

plication.] — ^An application under Workmen’s Com- 
pensation Act, 1897 (c. 37), to record an agreement 
between a workman who had been injured by 
an accident arismg out of & in the course of his 
employment & liis employer for payment of a 
weekly sum to the workman dming incapacity 
was opposed by the employer on the ground that 
the man had recovered. The county ct. judge, 
however, ordered the agreement to be recorded, 
but granted a stay to enable the employer to 
apply for a review. The employer by his 
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application to review asked for termination of the 
weekly payment, the ground alleged in the particu- 
lars being that “resp. has completely recovered” 
from the accident, without specifying any date, 
^e coimty ct. judge foxmd that the incapacity 
of the workman had ceased at an antecedent date 

6 ordered that the payment should terminate 
from that date : — Held : upon an application to 
review in this form the judge had no jurisdiction 
to order a review from a date antecedent to the 
application, & the award ought to be set aside. — 
XJppEn FoiiEST & Western Steel & Tinplate 
Co., Ltd. v. Thomas, [1909] 2 K. B. 631 ; 78 
L. J. K. B. 1113 ; 2 B. W. C. C. 414, 0. A. 
Annotations : — ^Folld. Charing Cross. Euston & Hampstead 

lly. V. Boots, [ 1 9U9] 2 K. D. vilO. Befd. Gibson o. Wishart, 

[1915] A. C. 18. 

3505. .] — (1) Upon on applica- 

tion under Workmen’s Compensation Act, 1906 
(c. 58), for a review & termination of a weekly 
payment payable by way of compensation to a 
workman who has been injured by an accident 
arising out of & in the course of his eiuployment, 
under an agreement between the employer & the 
worlunan, where the ground on which termina- 
tion is claimed is stated in the particulars to be 
that the incapacity resulting from the injury has 
ceased, without specifying any date, it is not com- 
petent to the arbitrator to award that the payment 
shall terminate from a date antecedent to the 
application to review. 

(2) Senible : where the ap\)lication to review 
asks in express tenns for termination from a 
definite antecedent date it is competent to the 
ai’bitrator to order teimination from that date. — 
Charing Cross, Euston & Hampstead IIy. Co. v. 
Boots, [1909] 2 K. B. 640 ; 78 L. J. K. B. 1115 ; 
101 L. T. 63 ; 25 T. L. K. 083 ; 2 B. W. C. C. 386, 
C. A. 

Annotations : — As to (2) Apld. Ihigley V. Fumoss, Withy, 

[1914] 3 K. B. 974. Ajiprvd. Gibson v. Wishart. [1915] 

A. C. 18. (tcneraily, Mentd. Cory v. Hughos, [1911] 2 

K. B. 738 ; Popplo v. Frodii^ham Iron & Steel Co., [1912] 

2 K. B. 141. 

3506. Where such order expressly asked 

for.]— Charing Cross, Euston & Hampstead By. 
Co. V. Boots, No. 3505, ante. 

3507. .] — ^Williams v, Bwllfa & 

MERravR Dare Steam Collieries (1891), Ltd., 
No. 3760, post, 

3508. .] — Briggs v. Dryden (T.) & 

Sons, Talbot v. Vickers, Ltd., No. 3752, post. 

3509. Date of recovery fairly raised.] — 

Upon an application under Workmen’s Compensa- 
tion Act, 1906 (c. 68), for a review dt termination 
of a weekly payment x)ayable by way of compensa- 
tion to a workman who had been injured by an 
accident arising out of & in the course of his employ- 
ment, where the issue whether the incapacity has 
ceased & when is fairly raised, there is juris^ctio7i 
to make an order terminating the weekly payment 
as from a date antecedent to the date of the applica- 
tion for review. — ^Bagley v. Furness, Withy & 
Co., Ltd., [1014] 3 K. B. 074 ; 83 L. J. K. B. 1546 ; 

7 B. W. O. C. 660, 0. A. 

3610, ,] — workman was injured by 

accident in the course of his employment & 
obtained an award of compensation on the basis 
of total incapacity. Subsequently, being partially 
recovered, he was given light work by his employers 
at reduced wages. The employers on Apr. 15, 
1022, filed a request for review of the weekly pay- 
ment & asked for a diminution, adding that tho 
injured workman had been working for them & 


receiving wages from Nov. 21 , 1921. The deputy 
county ct. judge ordered diminution from Mar. 6, 
1922 : — Held : the application to dimini^, coupled 
with the statement that the workman had been 
earmn^ since Nov. 21, 1921, gave the judge power 
to Himiniah the weekly payment as from that date, 
which on the evidence he should have done. — 
Church, Ashby & Co. v. Waddington (1922), 15 
B. W. C. C. 183, C. A. 

3511. Payment In fact terminated from 

antecedent date.] — ^Wliere an injured workman who 
is in receipt of comijensation under Workmen’s 
Compensation Act, 1906 (c. 58), completely 
recovers from his incapacity, & no further pay- 
ment is made to him thereafter it is competent to 
the arbitrator, upon an application to review 
asking for the teimination of tho weekly payments 
as from the date of recovery, to terminate the 
weekly payments as from that date. Scnible : 
tho same principle applies to an application to 
diminish oi* incix^ase the weekly payments. 

Qu, : whether payments made after the date of 
recovery can bo rocoveixsd by tho employer. — 
Gibson (George) & Co. v, Wishart, [1915] A. C. 
18 ; 83 L. J. P. C. 321 ; 111 L. T. 466 ; 30 T. L. B. 
540 ; 58 Sol. .To. 592 ; 7 B. W. 0. 0. 348, H. L. 

AnmdeUions : — ^Folld. Bagloy v. Fiiriioss, Withy, [1914] 

3 K. B. 974. Apld. Cliiirch, Ashby v. Woddliigton (1922), 

1.5 B. W. C. C. 183 ; Talbot v. Vickors, [1925] 2 K. B. 682. 

Consd. Ocoan Coul Co. v. DavlOH (1926), 43 T. L. H. 108. 

Befd. Watson ©. Beardinoro (1914), 7 B. W. O. C. 913. 

Mentd. Hunt^^r v. Stiirttischo Hochseeflschoroi Oiwellschaft, 

[1925] 2 K. B. 493 ; Liadtiay v. Glasgow Iron & Stool Co. 

(1925), 18 B. W. C. O. 600. 

3512. Necessity for evidence of incapacity 

durlngf period.] — ^Wiltjams w. Bwllfa & Merthyr 
Dare Steam Colubribs (1891), Ltd., No. 3760, 
post 

Set off of overpayment.] — See Sub-scct. 4, post. 


Sub-sect. 2. — ^Prospecttive Orders and 
Awards. 

3513* Validity of — Jurisdiction of arbitrator — 
Onus shifted to workman.] — On an application to 
review weakly payments under Wortoen’s Com- 
pensation Act, 1906 (c. 58), an ai’bitrator has no 
jurisdiction to make a prospective award tenninat- 
ing the compensation at a given date. An arbi- 
trator has only jui’isdiction to award payments 
during the incapacity of the workman, & his duty 
is to ascertain what is the workman’s earning 
capacity at the date of the application & to award 
accordingly, leaving it to tho employer to apply for 
a reduction in the event of tho workman’s lecovery. 
A prospective award is also wrong inasmuch as it 
shifts the onrts of proof from tho employer to the 
workman in a way that may be unfair to the 
workman. 

It is not competent for a county ct. judge acting 
as arbitrator under Workmen’s Compensation 
Act, 1906 (c. 58), to make a prospective award of 
BO much a week for a certain time, & after that 
time a smaller sum. — Baker v. Jewell, [1910] 

2 K. B. 673 ; 79 L. J. K. B. 1092 ; 103 L. T. 173 ; 

3 B. W. C. C. 503, C. A. 

AnnotcUums : — ^FoUd. Walton v. .South Kirkby, Featherstono 

& Heinsworth Golliery (1912), 107 L. T. 337. ICTp ]jl. 

EvauB o. Barrow Hromalito Stool Co. (1914), 7 B. W. O. C. 

681. Mentd. NowhouHO v, Johuuou (1911), 5 D. W. C. C. 

137 ; Calico Printers' Assoon. v. Higham, [1912] 1 K. B. 

93 ; Tumor V. Lee (1925), 133 L. T. 67. 

3514* .] — Walton v. South 

KmKBY, FEATinsRSTONB, & Hbmsworth Colliery, 
Ltd., No. 3738, poet 
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Sect, 14 . — Orders and awards as to compensation: 

Sub-sect, 6, A,^ B,, C, D. (a) <£? (&).] 

the event of prospective loss, was a question of 
fact, with the decision of which the ct. could not 
interfere. — Emmerson v. Donkin & Co. (1010), 
4B. W. 0. C. 74, C. A. 

8585, ,] — A workman injured one 

finger in July, 1909, Si compensation was paid 
under a registered agreement. On Nov. 26, 1909, 
the workman admitted to the employers* doctor 
that he was able to work, but on Jan. 17, 1910, 
when the employers applied to terminate tlie 
agreement, the tip of the finger was still slightly 
tender. The arbitrator teiminated the compensa- 
tion, & refused to make a suspensory award : — 
Held : the decision was on a question of fact, & 
there was evidence to support it ; it was not a 
proper case for a suspensory award. — OooDAUi & 
Clarke v, Kramer (1910), 3 B. W. C. 0. 315, C. A. 

8536. ^ .] — Furness, Withy & Co. v, 

Bennett, No. 3276, ante, 

3537. •] — An injured workman was 

given light work & part compensation. The 
compensation was stopped, Ac he was offered his 
old work. He brought proceedings for part 
compensation. .The medical referee repoiied that 
he was probably able, at the date when compensa- 
tion was stopped, to do his old work. The county 
ct. judge therefore gave no compensation, but 
made a declaration of liability ; — Held : there was 
evidence to support the order. — Parry v. 
Ruymney Iron & Coal Co., Ltd. (1912), 5 
B. W. C. C. 632, C. A. 

3538. .] — Baynton v. Manganese, 

Bronze & Brass Co., Ltd., No. 3532, ante, 

8639. .] — Griffin v. White (Samuel) 

& Co., Ltd., No. 3221, 

3540. .] — Watkins v. Port of London 

Authority, No. 8601, post, 

3541. Merely because Injury severe.] — 

Foster v, Wharncliffe Woodmoor Colliery 
Co., No. 3559, post 

B, Time for Application, 

3542. No statutory limit of time — Promptness 
essential.]~-FosTER v, WiiAitNcuFFE Woodmoor 
Colliery Co., No. 3559, post 

3543. As early as possible — Not later than 
opening case.] — A workman who liad admittedly 
in the course of his employment met with an 
accident whereby amputation of the second linger 
of his left hand was necessary, after receiving full 
compensation, subsequently returned to his 
employei*8 & was given liglit work. He worked 
for a short time Si then became incapable of 
further work by reason of traumatic neurasthenia, 
in respect of wliich ho claimed compensation under 
Workmen’s Compensation Act, 1906 (c. 58), 
during incapacity. Medical evidence was given 
that the neurasthenia was a consequence of the 
accident, but it was suggested by one medical 
witness that appet. might have “ brooded ” over 
his troubles & thus aggravated his condition. 
The county ct. judge found that the workman’s 
condition was due to his having brooded over his 
troubles & refused to grant compensation. At the 
conclusion of the judgment appet. ’s counsel 
asked for a declaration of liability, but the judge 
refused to grant it: — Held: (1) there was no 
substantial evidence that th('. neurasthenia was 


a result of appet. ’s alleged brooding, & that there 
must be a new trial ; (2) in regard to the declara- 
tion of liability, it was not proper to ask for it at 
so late a stage in the proceedings. Either party 
might apply for such a declaration, but should do 
so at the earliest possible moment, & certainly 
not later than the opening of the case, so as to give 
the other party an opportunity of assenting to it 
or producing evidence. — Marshall v, Clayton 
& Shuttleworth, [1910] 1 K. B. 509 ; 88 L. J. 
K. B. 516 ; 120 L. T. 452 ; 63 Sol. Jo. 265 ; 12 

B. W. C. C. 47, C. A. 

Annotaluma .• — Aa to (2) Consd. Ashrody v. City of Edinburfirh 
(Owners), [1920] 1 K. B. 301. R^d. Baynton v, 
MangonoHO, Bronze & BrasB Co. (1019), 12 B. W. C. (1. 
69 ; Foster o. Whamclifle Woodmoor Colliery Co., [1922] 
2 E. B. 701 ; Statham v, Oxcroft Colliery Co. (1922), 15 
B. W. 0. C. 271. 

3544. May be made by either party.] — Marshall 
V, CiAYTON & Shuttleworth, No. 3543, ante, 

C, Form, 

3545. Where no incapacity has ensued.] — King 
V, Port of London Authority, No. 3548, post 

D, When Made, 

(a) In General. 

3546. May be made by consent.] — A workman 
with a steel splinter in his eye suffered no serious 
inconvenience for thiee & a half yeai«. The 
splinter was then removed by an operation which 
did not necessitate tlie man being absent from work 
for a full week. Ho applied for a declaration of 
liability, 'i'he employers opposed this & denied 
accident ; they also pleaded want of notice. The 
county ct. judge dismissed the application. On 
appeal a declaration of liability was granted by 
consent. — Milne v, Petrie (.John) Junior, Ltd. 
(1914), 7 B. W. C. C. 84, i). A. 

8547. May be made on original application — Or 
on review,] — On a workman’s apijlication for com- 
pensation under Workmen’s Compensation Act, 
1906 (c. 58), a suspensory award may be made on 
an original ayq^lication for compensation as well 
as on an application to review under Schedule I., 
clause 16 of the Act. If the workman’s applica- 
tion is dismissed without any such susi)eusory 
award being made the matter is res judicata & no 
subsequent application for c()mi)ensation can bo 
entertained in respect of the same accident, 
althougli the workman’s capacity for work may 
have altered in the meantime. 

In cases of a permanent physical injury the 
arbitrator, if satisfied that the workman’s incapacity 
for work has for the time ceased, ought as a general 
rule, inasmuch as in such a case an incapacity 
for work due to the injury may supervene at 
a later time, not to make an awai’d simply 
terminating the weekly payment, but should 
make an order keeping alive the employer’s 
liability (Kennedy, L.J.). — Green v. Cammell, 
Laird & Co., Ltd., [1913] 3 K. B. 665 ; 82 L. J. 
K. B. 1230 ; 109 L. T. 202 ; 29 T. L. II. 703 ; 6 
B. W. C. C. 735, C. A. ^ 

AniwlaJlima ; — Consd. Watsoav. Beardmoro (1914), 7 73. W. 

C. O. 913. Reid* King v. Port of London Authority, 
[1920] A. C. 1. 

3548 , — A workman, who was practically 

blind in his right eye from childhood, received a 
blow in this eye from a sling rope while he was 
working for resps. This happened on Dec. 18, 

auperaeded .] — BAmn (WiLLiAai) & Co., 
Ltd. V. M*WniNNiE (1908), 1 B. W. 

C. 0. 109.— ^5COT. 

g. Whether period auhaeguent to re- 
cording of memorandum ,] — Puns Coal 
C o., Ltd. v, Lindsay, [1908] S. C. 


PART XIV. SECT. 14, SUB-SECT. 6.— 
D. (a). 

8540 I. May he made by conaent .] — 
Bbnt Colldbby Co., Ltd. v, O’Habe, 
Oadzow Coal Co., Ltd. v. Hassan, 


Watson (John), Ltd. v. Fitzpatrick, 
Same v. Scullion, M‘ Andrew & Co., 
Ltd. V. Barkausas, WaTbon (John), 
Ltd. V. COLUNS (1924), 17 B. W. O. C. 
424.-H3COT. 

f. Memorandum of agreement not 
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1015, He rei)orted the facts to the foreman the 
same day, & again reported it to one of resp.’s 
agents on Dec. 20, 1915. The eye became inflamed, 
& he attended hospital for treatment, but con- 
tinued at his work. G.^he eye got worse, & he had 
an interview with resps.* superintendent manager, 
who advised that he should be put on a lighter 
job. Besps. thereupon gave him lighter work, 
but continued his pay at the same rate. He 
continued at this until Mar. 1910, when he resumed 
his old work at the same wages. In Feb. 1917, 
he was dismissed for reasons unconnected with the 
accident, but wtis able to find work elsewhere at 
higher wages. He then applied on July 12, 1917, 
for a declaration of liabflity against his fonner 
eniployei*s. At tlie hearing there was medical 
evidence to the effect that the accid(mt “ would 
aggravate the condition of the defect in the eye, 
& precipitate, probably, the necessity of removal.** 
The county ct. judge made an award, granting a 
declaration of liability, but the Ct. of Appeal set 
this aside on the ground tliat there was no evidence 
to supi)ort the award, & no jurisdiction in such 
circumstances to grant a dcclai*ation of liability. 
The workman appealed to the House of Lords : — 
Held: (1) though the findings in the county ct. 
judge’s judgment were obscure, it appeared that he 
had intended to lindthat there was reasonable pro- 
bability of future incapacity resulting from the 
ijajury ; there was evidence to support such a 
finding & jurisdiction to make the aw^ud ; (2) with- 
out questioning the validity of an award for a 
declaration of liability or Id. a week compensa- 
tion, the better order in such cases is “ that the 
arbn. do stand adjourned,** reserving to each of 
the parties liberty to make sucli further applica- 
tion in the matter as he or they may be advised. 
Such an order can be made on an original apx>lica- 
tion, or one by way of review, where it is found by 
the judge that there has been an injury by accident 
arising out of & in the coui'se of the employment, 
& though there is no present incapacity for work 
there is a “ reasonable probability that such 
incapacity may ensue.” 

(3) In the above circumstances resps. also 
raised the objection that no claim had been made 
within six months. The county ct. judge upon this 
point said, ” I think the circumstances disclosed 
in this case, which I need not elaborate, are such 
as enable me to affoi'd the relief which is provided 
by Workmen’s Compensation Act, 1900 (c. 58), 
s. 2 (1) (6).” The Ct. of Appeal held that this 
was not a finding that the delay was excused for 
any reason within the Act, & that being the case 
the claim must fail : — Held : the statement by 
the learned county ct. judge amounted to a finding 
that the delay was excused by reasonable cause, 
& there was evidence to support such a finding ; 
in law the facts proved in this case constituted a 
reasonable cause for the delay in making a claim. 

(4) Arbitrators, in cases of this kind, whether 
they be county ct. judges or other, should make it 
clear on the face of their awards what are their 
rulings on pui’e questions of fact, what on questions 
of law & what on mixed questions of law & fact 
(Lord Atkinson). — King v. Port op London 
Authority, [1920] A. C. 1 ; 88 L. J. K. H. 889 ; 
121 L. T. 587 ; 35 T. L. K. 622 ; 63 Sol. Jo. 661 ; 
12 B. W. C. C. 260, H. L. 

Annutaiions : — As to (1) Retd. Foster t>. Whamclille Wood- 
moor Ckilllorv Co., [1922] 2 K. U. 701 : Stathom v. Oxoroft 
CoUiory Co. (1922), 15 B. W. C. C. 271. As to (2) FoUd. 
Hillman v. L. D. Sl S. C. U/., [1920] 1 K. B. 284. Consd. 
Lomax v. Sutton Heath ec Lea Green Collieries (1920), 
135 L. T. 564. As to (3) Consd. Hillman v. L. B. & S. C. 


Hj., [1920] 1 K. B. 284 ; Llneley v. Firth, [1921] 1 K. B. 
655. Befd. Leslie v, Hobson (1920), 13 B. W. 0. C. 150 ; 
Fenton v. Eolvin (Owners), [1925] 2 K. B. 473. As to 
(4) Refd. Harrison v. Matthews (1920), 13 B. W. O. 0. 109 ; 
Slater e. Mooonochio (1920), 89 L. J. E. B. 1'238. 


(6) Possibility of Recurrence of Incapacity. 

3549. General rule.] — Pomphrey v. South- 
wark Press, No. 3414, ante. 

3550. .] — On an application by an employer 

under Workmen’s Compensation Act, 1906 (c. 58), 
sched. I. (16), to have the weekly pa^^ents 
reviewed on the ground tliat the incapacity no 
longer existed, there is jurisdiction, in a case 
where the incapacity, owing to the effects of the 
original accident, may recur, to suspend instead 
of ending the compensation by awarding a nomi^l 
sum or by making a declaration of continuing 
liability, & this is tfie proper course to be adopted 
in these cases. — Tynron (Owners) v. Morgan, 
[1909] 2 K. B. 66 ; 78 L. J. K. B. 857 ; 100 L. T. 
641 ; 2 B. W. C. C. 406, C. A. 

Annolaiions : — Folld. Qriga v. Harolda (Owners) (1910), 
26 T. L. K. 272 ; Chapman v. Sa«ro (1916), 85 L. J. K. B. 
47. Befd. L. & N. W. Ry. v. Taylor (1910), 4 B. W. C. C. 
11 ; Green v. Ommoll, Laird, [1913] 3 K. B. 665 ; Wordell 
V. Carrro Fleet Iron Co. (1916), 10 B. W. C. 0. 124. Mentd* 
Bimiinifliam Cabinet Manufacturinsr Co. ». Dudley (1910), 
102 L. T. 619. 

3551. .] — ^Whilo at work on board a vessel 

appet. fell & rux)turcd himself. He was laid up 
for a short time & then returned to work. Later, 
he was medically examined, & the result of that 
examination was that he was ruptured, but was 
fit for work if he wore a proper truss & took proper 
precautions. On an application for compensation 
under Workmen’s Compensation A(5t, 1900 (c. 58), 
the county ct. judge refused to award any com- 
pensation or to make a suspensory order so as tio 
keexj the employei's* liability alive : — Held : a 
suspensory award of Id. a week should have 
been made so as to pi*eserve the right of the 
appet. in the event of future trouble ai*ising as the 
result of his injury. — Griga v. Uarelda (Owners) 
(1910), 20 T. L. B. 272 ; 3 B. W. C. 0. 110, 0. A. 
Annotations: — Consd. Gruon v. Cuininoil, Laird, [1913] 

3 K. B. 665. PoUd. Chapman v. Sn«o (191 5), 85 1^. J. K. B. 
471. Consd. Kine v. Turt of London AutJiority, [1920] 
A. C. 1. 

3552. .] — Cox V. Braithwaite & Kirk, 

No. 3715, ante. 

3553. .] — OiOflEN V. Cammell, Laird & 

Co., Ittd., No. 3547, ante. 

3554. .] — A workman suffered a rupture 

from accident arising out of & in the coumo of his 
employment. His v^e made him a belt with a pad 
to keep the rupture up, & he continued for some 
time in the same employment at the same wages, 
lie was subsequently discharged from this employ- 
ment, & gave evidence that he had found it 
difficult to get other work, made a claim for 
compensation. Medical evidence was given that 
he was not in a worse condition tlian before the 
accident provided ho wore an efficient truss. The 
county ct. judge declined to make an award in 
appet. ’s favour ; — Held : the workman having 
suffered a permanent injury, with a possibility 
of incapacity in the future if he did not take 
certain pmeautions, the county ct. judge should 
have made a declaration of liability, or a nominal 
award in appet. ’s favour, which would be open to 
review in the future. — Chapman v. Sage & Co., 
JjTD. (1916), 85 L. J. K. B. 471 ; 113 L. T. 623 ; 
8 B. W. C. C. 559, C. A. 

Annotatvnia BeZd* Wardoll v. Cargo Fleet Iron Ck). (1916), 
10 B. W. C. C. 124 ; Slater v. Maconochie (1920), 89 
L. J. E. B. 1238. Mentd. uigglm) v. Higgins (1915), 85 
L. J. E. B. 1224. 


431 ; 45 So. L. R. 317 ; 15 8. L. T. | h. .] — Donaldson Bbothebs | L. R. 920 : [1909] 2 H. L. T. 10] ; 2 

742 ; 1 B. W. O. C. 117.— SCOT. | v. Cowbn, [1909] S. 0. 1292 ; 46 Sc. | B. W. C. d 390.— SCOT. 
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Master aio) Sebva^. 


Sect. 14 . — Orders and awards as to compensation: 
Svb^secL 6, 2>. (&), (c) do [d). Sect. 16: SiJib- 
sect. 1,] 

8555. Conflicting opinions of doctors.] — Higgs 
& Hill, Im). v. Ukicumbe, No. 3258, ante. 

No probability of recurrence — Declaration should 
not be made.] — See Sub-sect. 6, ante. 

(c) Earning or Able to Earn Same Wages as 
before Accident. 

3556. Workman In fact earning same or greater 
wages.] — A workman was employed as foreman in 
a carpet-weaving factory ; his principal duty was 
to supervise the hands, but he also to the know- 
ledge of his employer used to set up & adjust 
the machines. While adjusting a machine he 
received an injury necessitating the amputation 
of his thumb ; he continued however to attend 
regularly to his work, only absenting himself 
from the factory for a sufficient time to enable 
him to have his hand dressed. He was incapaci- 
tated by the accident from setting up & adjusting 
the machines, Sd liis work was afterwards con- 
fined to the supervision of the hands. His 
employer continued to pay his wages at the same 
rate ^ter as before the accident ; but it was 
admitted that, should he leave his employer’s 
service, his wage-earning power as a foreman in 
any other factory would be materially decreased : 
— Held : (1 ) as the workman had been prevented 
by reason of tlie accident from doing a substanti^vl 
part of the work at wliicli he had previously 
earned his wages, he had been disabled for two 
weeks from earning full wages “ at the work at 
which he was employed ** within Workmen’s 
Compensation Act, 1807 (c. 37), s. 1 (2) (o) ; (2) as 
the workman had hitherto sulTered no pecuniaiy 
loss, the proper course was to make a declaration 
of the liability of the employei*, leaving the 
amount & duration of the compensation to be 
fixed upon an application under sched. I., clause 12, 
to vary the award, should the workman at any 
future time be unable by i*cason of the accident 
to cam the same wages. 

We have ever held that a finding of fact of a 
county ct. judge binds us & tliat it is only on a 
matter of law tliat there is an appeal ; but if a 
learned county ct. judge decides a iact when there 
is no evidence upon which he could find it, tliis is 
a matter of law, for in sucdi a case he hiis mis- 
directed himself, & tliis is law (A. L. Smitu, L.J.). — 
Chandler v. Smith, [1899] 2 Q. B. 500 ; 08 L. J. 
Q. B. 008; 81 L. T. 317; 47 W. 11. 077 ; 15 
T. L. R. 480 ; 1 W. C. C. 19, C. A. 

AnfUitations : — As to (2) Reid. Hmvitt r. Hepburn (1900;. 

44 8oI. Jo. 330 ; Murslmll r. Clayton & 81iuttleworlh, 

[lOlVj 1 K. H. 609 ; Kiiitf r. I’ort of London Autliority, 

[1920] A. C. 1. 

8557. .] — PoMPimEY v. Southwark Press, 

No. 3414, anfe. 

3558. .]— Duberijsy v. Mace, No. 3382, 

ante. 

8559. Reasonable probability of not being 

able to earn them In future.] — A miner, in the 
course of Jiis employment on Sept. 30, 1912, met 
with an accident, which resulted in the loss of 
one of his eyes. He was paid compensation during 
total incapacity until he returned to work in 
Dec. 1912. He continued in the same employ- 
ment until Nov. 1921, at wages higher than he had 
earned before the accident. Nine years alter the 
accident he took proceedings to obtain a declara- 
tion of liability against his employers. There was 


no evidence of any change of circumstances, or 
that it was reasonably probable that in consequence 
of the accident incapacity to earn the same wages 
as he earned before would arise at a later date. 
The county ct. judge held that inasmuch as no 
time was limited by the Workmen’s Compensation 
Act, 1906 (c. 68), or by any case decided there- 
under, within which an injured workman must 
make a claim for a declaration, it was open to him 
at any time to ask for one ; the point at issue 
was whether the injury he had suffered was such 
as to render the workman an “ odd lot ” in the 
labour market & prevent his obtaining work in 
the event of his being discharged by the employer 
in whose service he was at the time of the accident, 
so that incapacity to earn wages might ensue ; 
upon these grounds he made a declaration of 
liability against the employers; — Held: (1) he 
had misunderstood the meaning of the expression 
an “ odd lot.” It was not necessary to prove that 
a man or his labour was an “ odd lot ” in order 
to obtain a declaration of liability. If he showed 
that, although there was no loss of earning capacity 
at the moment, there was a reasonable probability 
that he would be wholly or partially incapacitated 
from earning his old wages in future, he might 
be entitled to a declaration. It was putting too 
heavy a burden on the workman to say that the 
issue was whether he was an “ odd lot ” or not. 
But on the evidence in this case the workman was 
not entitled to a declaration. 

(2) The mere fact that there has been a serious 
injury docs not justify a declaration being granted 
where there is no claim for compensation by reason 
of the workman being at the time employed at 
full wages. 

(3) There are certain propositions, I think, 
about which there does not seem to be very much 
dispute with regard to the declaration of liability. 
There is no statutory limit of time within which it 
must be applied for. Also it has been said over 
& over again, 66 I do not think anything has ever 
been said to the contraiy, that in ordinary cir- 
cumstances it should be applied for promptly 
(Lord Sterndale, M.R.), — Foster v. Wharn- 
CLIFFE WOODMOOR COLLIERY CO., [1922] 2 K. B. 
701 ; slib nom. Foster v. Wharncliffb Wood- 
moor CoLLipjRY Co., Ltd., Farmery v. Wiiarn- 
CLIPFE Woodmoor CoiJjputY Co., Ltd., Bateman 
V. Wharnclifi'k Woodmoor Colliery Co., IjTD., 
Goodliffe V. Wharncliffb Woodmoor Colliery 
Co., Ltd., Parry v. Wharncliffb Woodmoor 
Colliery Co., I/rD., 92 L. J. K. B. 5 ; 127 L. T. 
771; 38T. L. 11. 729 ; 66 Sol. Jo. 594 ; 15 B. W. 
C. C. 136, C. A. 

Annotatione : — As to (1) Consd. Wilmot v. Aekom Oal & 
Iron Co. (1924), 17 H. W. C. C. 17 ; Clarke v. United Steol 
Cor. (1926), 18 B. W. C. C. 625. Reid, aay v. Sherwood 
Colliery Co. (1922). 92 L. J. K. B. 169 ; l^urdle e. ColvlUo 

a , 16 B. W. C. O. 307 ; Palmer t.Craw8hay(Cyfarthra) 

, 135 L. T. 355. 

3560. Capacity to earn same or greater wages — 
Prevented by own misconduct.] — A workman was 
partially incapacitated by an accident, & the 
injury was permanent, but his employers fouhd 
him work in another capacity at a higher wage 
than that at which they had emidoyed him before 
the accident. From this employment he was 
dismissed by reason of his own misconduct. The 
workman took proceedings for compensation 
under Workmen’s Compensation Act, 1906 (c. 68), 
from the employers, but the county ct. judge made 
his award in favour of the employers on the 
ground that the workman’s incapacity was due 
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86661. W<rkrnanin fad earning same 


or greater %oages,'i — Smith v. Kauri 
Tmb» Co., Ltd., [1918] N. Z. L. R. 


8666 U. .] — Husband v. Camp- 
bell (1903), 5 F. (Ct. of Sees.) 1146.— 
SCOT. 
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to bis own misconduct. The workman hod asked 
for substantial compensation &i did not ask for a 
suspensory award of Id. a week : — Held : the 
workman, though somewhat disabled, had the 
capacity to earn the same wages as formerly, 
was oidy prevented from doing so through his 
own misconduct, he was not entitled to a sub- 
stantial award. — ^Hill v. Ocean Coal Co., Ltd. 
(1909), 3 B. W. 0. C. 29, C. A. 

8661. Prevented by action of trade union.] — 

Thompson v, Johnson (Richard) &, Nephew, 
Ltd., No. 3210, ante, 

3562. .] — ^Williams v, Oakwood Col- 

liery Co., Ltd., No. 3241, ante. 

(d) Earning Capacity Narrowed. 

3563. Declaration of liability to be made.] — 

seamstress, while employed as a seam-presser, lost 
the top o£ her sewing finger as the result of an acci- 
dent which happened in the course of her employ- 
ment. In arbn. proceedings the county ct. judge 
made an award in her favour on the footing that she 
was a seam-presser & a seam-presser only, & omitted 
to take into consideration the question whether, 
owing to her inability to use her sewing finger, 
her earning capacity liad been narrowed. No 
declaration of liability was asked for or made : — 
Held : while the decision of the county ct. judge 
ought to be supported, so far as his finding afEectcid 
her capacity as a seam-presser, he was wrong in 
saying that tiiere were no grounds for making a 
declaration of liability, & she was in the circum- 
stfinces entitled to such a declaration. — S ummers 
V. CtENESB & Younq (1922), 129 L. T. 11 ; 16 
B. W. C. C. .52, C. A. 

Anmilaiion Apld. Doun v, British Oil & Cake Mills (1923), 

129 L. T. 680. 

3564. .] — Appet., who had formerly been 

a bootmaker, was, in Feb. 1921, accidentally 
injured while employed as a rollerman by resps., 
& it became necessary for the lip of his left thumb 
to be amputated. A declaration of liability was 
filed. Subsequently an application for comxiensa- 
tion was heard & evidence tendered io the effect 
that the injury prevented tlio man obtaining his 
old work as a bootmaker. The county ct. judge 
treated this evidence as iri'elevant, &, upon 
evidence that the man was neither totally nor 
partially incapacitated for employment similar 
to that in which he was engaged at the time of the 
accident, dismissed the application & made a 
declaration terminating the liability of the 
emiiloyers : — Held : the county ct. judge was 
wrong in disregarding appet. ’s incapacity for other 
employment wliich might be open to him but for 
his injury. Declaration of liability to continue. 
— Donn V. British Oil & Cake Mills, Ltd. 
(1923), 129 L. T. 680 ; 16 B. W. C. C. 171, 0. A. 


Sect. 15.— AGREEMENTS FOR COM^ 
PENSATION. 

Sub-sect. 1. — ^In Gbnerat.. 

8565. Agreement as bar to other proceedings by 
workman— Action for damages— Agreement made 
on behalf of infant — Not to his benefit.] — Step- 
hens V. Dudbrioge Ironworks Co., No. 4070, 

J)0St. 

Arbitration .] — See Sect. 10, sub-sect. 1, ante. 


3566. Agreement as estoppel of liability by 
master.]— Williams v. Guest, Keen & Nettle- 
folds, Ltd., No. 3718, post, 

8567. Agreement with dependants— Infant de- 
pendant — Approval of re^trar necessary to 
validity.] — Where a claim for compensation under 
Workmen’s Compensation Act, 1906 (c. 58), is 
made by dependants some of whom are infanta 
& the employer admits liability, & some one on 
behalf of the infant dependants enters into a 
conditional agreement with the employer as to 
the amount of compensation, the agreement has 
no validity until it has come before the re^tr^ 
of the county ct., whose duty it is to consider it 
on behalf of the infants ; but if the money is 
sent to the registrar for payment into ct. under 
Workmen’s Compensation Rules, 1907, para. 4, 
r. 56a, upon a according to Form 63a, 

& the registrar signifies his approval by signing 
a receipt for the money, the agreement becomes 
binding for all purposes, &> the employer is freed 
from all further liability, & the county ct. judge 
has no jurisdiction to require his appearance in any 
further proceedings, e,g. proceedings as to the 
apportionment of the money in ct. 

An agreement as to the amount of compensa- 
tion payable to dependants under Workmen’s 
Comiiensation Act, 1906 (c. 68), ought not to be 
signed by the dox>endants’ solr. on their behalf. 

Tlie employer ouglit not to bo liable for Die costs 
of apxiearing in a matter in which he has really 
no concern. In my view the order of the county 
ct. judge was wrong & the order for payment of 
costs luust be discharged (Cozbns-Hardy, M.B.). 
— Rhodes v. 8oothtll Wood Coluehy Co., I/td., 
[1909] 1 K. B. 191 ; 78 L. J. K. B. 141 ; 100 L. T. 
14 ; 2 B. W. C. C. 377, C. A. 

Annotations .—Apld. Ware v. Whitlock, [1923J 2 K. B. 418. 

Refd. Miillhollatid v. Whitoha?on Colliery Co., IIDIO] 2 

K. B. 278. 

3568. Money sent for payment Into 

court — Effect of acceptance by registrar.] — Rhodes 
V. Soothill Wood Collib:ry Co., Ltd., No. 3507, 
ante. 

3569. Signature by solicitor to dependants.] 

— Rhodes v. Soothill Wood Colliery Co., 
Ltd., No. 3567, ante. 

3570. Termination of agreement— On claim for 
compensation.] — A workman, having been in 
receipt of full compensation for some months, 
entered into an agreement with his old employers, 
to do light work at his former rate of wages, & 
that in tlio event of total incapacity recurring 
his rights under tlie Act should revive. ITc again 
became totally incapacitated, A& claimed compensa- 
tion, which was j^aid. lie was subsequently 
offered light employment at reduced wages, with 
half the difference b(itween his former & present 
wages. This offer ho refused, claiming that, 
according to the terms of the agreement, he was 
entitled to full wages. The employers maintained 
that the agreement terminated when the subse- 
quent claim for compensation was made, & that 
the workman was relegated to his rights under the 
Act. The county ct. judge upheld the contention 
of the employers : — Held : the agreement ter- 
minated on the recurrence of total incapacity & 
the claim for compensation being made, & did 
not afterwards revive. — Branford v. North 
Eastern Ry. Co. (1910), 4 B. W. C. C. 84, 
0* A. 


PART XIV. SECT. 15, SUB-SECT. 1. 

k. Construction of agreement — 
Whether plaintiff fit dk capable of doing 
wwAr.*'J-— R usskll V. Twin City Coal 


Co. (Alta.) (1917), 36 D. h. R. 235 — 
CAN. 

1. Agreement entered into in mutual 
error.) — Dornan v. Allan & Son 
(1900), 3 F. iCt. of Ses8.) 112 ; 38 


Sc. L. R. 70 ; 8 S. L. T. 205.— SCOT. 

m. .] — M'Quthe v. Paterson 

8c Co.. [1913] S. C. 400 : 50 So. L. H. 
289 ; [1913] 1 S. L. T. 32.— SCOT. 
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Sect. 15. — Agreemenia for compensation : Svlbsede, 
1, 2 <8? 3, 

3571 , Power of Judge to terminate.] — Tay- 

lor V, London & North Western 11 y. Co., No. 
8524, ante. 

Need not be In writing— Implied agreements.] — 

See Sub-sect. 2, post. 


Sub-sect. 2. — Implied Agreements. 

8572. Validity.] — .Tones v. Great Central Ryj 
Co., No. 3595, post. 

8573, ,] — GoDBOLD V . London County 

CouNCHL, No. 3578, post. 

3574. From what Implied — Course of conduct — 
Payment of compensation.] — Phillips v. Vickers, 
Sons & Maxim, No. 3596, post. 

8576. .] — Tlie mere payment by 

an employer of a weekly payment by way of 
compensation to a workman who has been injured 
by accident arising out of & in the course of his 
employment, within the meaning of Workmen’s 
Compensation Act, 1 906 (c. 58), s. 1, does not sufhee 
to estabJisli that an agreement so to do has been 
come to, a memorandum of which is capable of 
being recorded pursuant to Sched. 2, s. 9, of that 
Act. — Hartsiioune v. Coppice Colliery Co. 
(1912), 100 L. T. 009 ; 5 B. W. C. C. 358, C. A. 
JnMtation Apld. Godbold v. L. C. C. (1914), 111 L. T. 

8676. .] — Standin*. v. East- 

wood Co., No. 2058, ante. 

8577. ,] — ^A workman was in- 

jured in Aug. 1911, in the course of his employ- 
ment by the negligent act of a third party. His 
employers made weekly payments of half wages, 
12.9, 5ei?., which the man accepted, & for which he 
gave receipts headed with tlie words “ Com- 

g assiona(.c allowances." While in receipt of this 
e brouglit an action for damages against third 
parties, which was hoard in Feb. 1912, but failed 
on the ground that he was in receipt of compensa- 
tion. The employers still continued the weekly 
payments of 12«. 5d. In Apr. 1913, he ajipUed 
for an award of 15«. b.asing tlie extra on the lega- 
tion that he luui a concurrent contract with another 
employer to work on Sundays at the time of the 
accident : — Held : there was an implied agi’oement 
to accept 12^f. 6d. a week in satisfaction of any 
claim for compensation, — Ferriter v. Port of 
London Authority (1913), 6 B. W. C, C. 732, 
0. A. 

8578. ,] — A workman having 

been mjured by " accident arising out of & in the 
course of " his employment, his employers paid 
a weekly sum representing half his wages to 
the workman for a time & then discontinued the 
payment on the advice of their doctor that the 
workman had recovered from the effects of the 
accident. The workman subsequently applied to 
the registrar of the county ct. to record a memoran- 
dum of an alleged agreement. The workman 
sought by recording the memorandum of the 
mleged agreement to impose upon the employers 
the burden of showing that circumstances had 
been changed so that they would be entitled to 
claim a review of tlie agreement, which if recorded 
would have the effect of an award. The employers, 
however, contended that no such agreement as 


was alleged had in fact ever been entered into ; 
that the county ct. judge could not make an agree- 
ment between the parties ; but tliat the ct. could 
only record a memorandum of an agreement 
which had in fact been made : — Held : an agree- 
ment within Workmen’s Comiicnsation Act, 1900 
(c. 68), need not be in writing, it might be inferred 
& implied by reason of the conduct of the parties 

6 all the circumstances ; but there was no evidence 
in the present case to support the view that any 
such document as was sought to be recorded was 
in fact entered into ; & the learned county ct, 
judge had no jurisdiction to order an agreement 
to be recorded which was not really an agreement 
entered into between the parties. — Godbold v. 
London County Council (1914), 111 L. T. 691 ; 

7 B. W. C. C. 409, C. A. 

8679. .] — Smith v. Redpath, 

Brown & Co., Ltd., No. 3074, ante. 

3580. Receipts given by work- 

man.] — Madden v. Guest’s Executors, No. 3615, 
post. 

8581. ,] — An agreement to pay com- 

pensation under Workmen’s Compensation Act, 
1906 (c. 58), may be implied from the conduct of 
the parties & a memorandum thereof recorded, 
notwithstanding the incapacity is alleged to have 
ceased. — Humphreys v. Law Land Building 
Department, Lt'D. (1912), 57 Sol. Jo. 114. 


Sub-sect, 3. — ^Agreements fob Lump Sum. 

A. In General, 

3582. Validity — Agreement apart from statutory 
provisions — Relating to redemption of weekly 
payments.] — There is nothing in Workmen’s 
Compensation Act, 1906 (c. 58), to i)rcvent an 
adult workman before entering a claim for an 
award & before any payment of a weekly sum has 
been made to him from coming to an arrangement 
by way of compromise with his employer to accept 
a lump sum in satisfaction of all claims in respect 
of an injury occasioned by an accident which has 
happened to liim whilst in tlie employer’s service, 
& such agreement, if entered into, will be valid 
although not registered under the Act, 

Clause 10 of Sched. II, presupposes that a 
weekly payment has been made which but for 
the existence of the agreement to pay a lump 
sum would have continued, & has no application 
to a case where no weekly payment has ever in 
fact been made. — Ryan v. HARTijay, [1912] 2 
K. B. 150 ; 81 L. J. K. B. 660 ; 100 L. T. 702 ; 
5 B. W. C. C. 407. 

.^Apld. Hudson ». CamberweU B. C. (1917). 

?• • Williams v. Minister of Munitions 

11 ? ^ J* K. B. 1105. Consd. Haydock v. Goodier, 
384. Overd. Russell v. Rudd, [1923] A. C. 
309. Rdd. Rawlinfifs r. Hodgson (1918), 119 L. T. 137. 
8583. .] — Under Workmen’s Com- 

pensation Act, 1906 (c. 58), an adult workman not 
under a disability is at liberty, before any weekly 
payment of compensation has been made to him, to 
agree with his employer to accept a lump sum fti 
satisfaction for his claim to compensation ; &> upon 
an application to the county ct. to record such an 
agreement, neither the re^strar nor the county 
ct. judge has any jurisdiction to refuse to record 
it upon any of the grounds set out in clause 9 (d) of 
Sched. II. of the Act, but the registrar must record 
the agreement on being satisfied of its genuineness^ 


PART xrv. SECT. 16, SUB-SECT. 8. 
— ^A. 

n. VdlidUy — Agreement apart /row* 
itatidary proowiono. ]— Waters v. Cape 


(1916), 23 R. de J. 

_ .] — Garb v. Im- 

pekial Oil Co., Ltd., 11918] 1 


W. W. R. 89: 38 D. L. R. 154; 10 
Sask. L. R. 429.— CAN. 

_ p. .]— Brown (John) & 

Co., Ltd. V. Baird (1923), 17 B. W. 
C. O. 289.— SCOT. 
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Where, therefore, on an application to record 
such an agreement supported by both the work- 
man & his employers, the re^trar refused to 
record it on tlie ground of the inadequacy of the 
lump sum, & referred it to the county ct. judge, 
who refused to record it on the grounds, that the 
agreement was tainted with fraud ; that the lump 
sum was inadequate ; &; that the agreement 

amounted to contracting out of the Act : — Held : 
(1) both the registrar & county ct. judge had 
exceeded the limits of their jurisdiction, & the 
agreement must bo recorded ; (2) on the facts 
there was no evidence of fraud, & no county ct. 
judge ought to find fraud when it had not been 
suggested by the opposite side &: wlien the person 
found guilty of fraud had had no opportunity of 
defending himself. — IIupson v. Oamukuwell 
Borough Council (1917), 86 L. .T. K. B. 558 ; 116 
L. T. 523 ; 10 B. W. . C. 400, C. A. 

AnmdMm : — As to (1) Overd. RuhsoU v. Rudd, [1923) 
A. C. 309. 

3584 . J — The registrar, under 

Sched. II., clause (9) {a) of Workmen’s Com- 
pensation Act, 1900 (c. 58), cannot refuse to record 
a memorandum of an agreement to pay a lump sum 
in satisfaction of all claims unrler Workmen’s 
Compensation Act, 1900 (c. 58), if satisfied of its 
genuineness & that it has not been improperly 
obtained, upon the ground of the inadequacy of 
the sum, unless it is to be paid in redemyition of a 
weekly payment, or to a person under legal 
dis«ability, or to dependants. 

The registrar refused to record a memorandum 
of an agreement to pay a lump sum in satisfaction 
of all claims under Workmen’s Compensation Act, 
1906 (c. 58), on the ground of the inadequacy of 
the sum. Weekly payments had been made, but 
not under any agreement, & at the time the agree- 
ment to jjay the lump sum was entered into all 
weekly payments had ceased, the parties disputing 
the weekly amount payable. The workman was 
of full age & properly advised : — Held : tlie lump 
sum was not paid in redemption of any weekly 
payment, &; the registrar had therefore no juris- 
diction under Workmen’s Compensation Act, 
1906 (c. 58), Sched, II., clause 9 (d), to refuse to 
record the memorandum on the ground of in- 
adequacy, & tlie memorandum must be recorded. 
— Rawlings (H. D.), T/td. v. Uodgson (1918), 
87 L. .T. K. B. 761 ; 119 L. T. 137 ; 02 Sol. Jo. 
534 ; 11 B. W. C. C. 73, C. A. 

Annotaiiowi — ^Apld. Williams r. Minister of Miinillons 
(1919), 88 L. .T. K. R. 1105 ; Uaydock v. Goodior, (1921] 

2 K. n. 384. Overd. Rasscll v. Rudd, [1923] A. O. 309. 

8585. .] — A workman met with 

an injury by accident, resulting in total incapacity. 
The employers admitted liability & paid him 
19s. 2d. a week full compensation for several 
months after the accident. The workman had 
by that time sufficiently recovered to do some work, 
& the employers proposed to pjiy him 168. a week 
for the next three months. This led to negotia- 
tions for the payment of a lump sum. The 
employers put forward a sum stated to be “in 
full settlement & discharge of all claims & demands 
whatsoever.” The workman’s solr. tried to obtain 
a larger sum on the ground, among others, that 
the registrar & judge would never sanction tlie 
sum suggested by the employers as adequate. 
The amount was slightly raised by the employers, 

& subsequently accepted by the workman. A 
memorandum was then sent for record, stating the 
agreement to be one for the redemption of a 
weekly payment by a lump sum, & the matter 
was referred to the judge on tlie question of 
adequacy. The judge refused to record on the 


ground that the sum was inadequate. An applica- 
tion for arbn. was then filed, but before the hearing 
another memorandum was sent for record, this 
time sotting out tho agreement as being one in 
full discharge, & not one in redemption of a weekly 
payment, & an answer was filed by the employers 
in the arbn. proceedings to the effect that all 
questions had been settled by agreement. The 
application to record was again referred to the 
judge by the registrar on the question of adequacy, 
& the matter was pending at the time of the hearing 
of the arbn. The judge, considering the sum 
inadequate, awarded weekly compensation ; — 
Held : the agreement was not one in redemption 
of weekly payments, but was in respect of an 
unascort-ained liability, & being genuine, & not 
otherwise within Sched. II. (9) (d), should have 
be(in recoi’ded by the registrar without reference to 
the jud ge. Th e emiiloyers wei’e in no way estopped 
by the original mistake as to the true construction 
of the agreement, & were entitled to rely upon it 
as a complete answer to the workman’s claim. 
The county ct. judge Imd, th(!reforo, no jurisdiction 
to entertain tlie arbn. — Williams v. Ministkr of 
Munitions (1919), 88 L. O’. K. B. 1105 ; 121 L. T. 
341 ; 12 B. W. C. O. 213, C. A. 

Anvotaliims : — Apld. TTaydock «. Goodler, [1921] 2 K. B. 

384. Overd. RushoU v. RikUI. [1923] A. C. 309. 

3586. .] — An injured workman 

received full compensation for some time. On 
Dec, 15, 1919, payments were stopped, the 
employers alleging that tho workman was no 
longer incapacitated. After certain negotiations 
for a setthuaent the parties ultimately, on May 8, 
1920, agreed to .a payment of £40 in full discharge 
of all liability. No weekly payments or compensa- 
tion had been paid between Dec. 15, 1919, & 
May 8, 1920. An application was then mads to 
the ct. to record a memorandum of this agreement. 
Tlie registrar refened the matter to the judge on 
the ground of the adequacy of the amount, & 
the judge stated that ho considered that the sum 
agreed upon was inadequate refused to record 
tho memorandum: — Held: the agreement was 
not one for the rt^dempiion of a weekly payment, 
& not being otherwise within Sched. II. (9) (d) 
the memorandum should have been recorded with- 
out reference to tlie amount. The appeal was 
allowed without costs, & an order made that the 
memorandum should be recorded. — Park v. 
nuDSPiTH (1920), 13 B. W. C. C. 289, C. A. 

3587. .] — A workman having met 

with an accident in the course of his employment 
filed a request for arbitration claiming compensa- 
tion on the ground that he was totally incapacitated 
by reason of the accident. The employers 
disputed their liability on various grounds & did 
not make or agree to make any weekly payment. 
At the h(jaring tho parties informed the county 
ct. judge that they had s^^ttlcd the matter for a 
lump sum of £150. The judge thereupon, at 
their request, made an award by consent for £150 
& agreed costs in full satisfaction of all claims in 
respect of the injury by accident arising out of & 
in the course of the employment. Subsequently, 
on July 7, 1920, the workman, being still incapaci- 
tated, filed a further request for arbitration, 
claiming that notwithstanding the payment to 
him of the £1 50 he was entitled to be paid a further 
sum of 5s. per week to Jan. 1, 1020, under Work- 
men’s Compensation (War Addition) Act, 1917 
(c. 42), & 15s. per week after that date under 
Workmen’s Compensation (War Addition) Amend- 
ment Act, 1919 (c. 83). The county ct. judge 
made an award in the workman’s favour. On 
appeal : — Held : (1) the consent award was not 
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Sect. 16 . — Agreements for compensation: Sab-sect. 
3, A. ds B,; sub-sect, 4. Sect, 16: Sub-sects, 
1, 2 cfc 3, A,] 

a redemption of a weekly pa^onent, but a com- 
promise of a disputed claim for a lump sum, & 
was final & therefore put an end to all claims 
in respect of this accident ; (2) as no weekly 
payment had ever been made or agreed to be 
made there was no jurisdiction to make an award 
under War Addition Acts, therefore the workman’s 
claim failed. — Haydock v. Goodier, [1921] 2 
K. B. 384 ; 90 h. J. K. B. 426 ; 125 L. T. 71 ; 
37 T. L. R. 381 ; 05 Sol. Jo. 416 ; 14 B. W. 0. C. 
50, C. A. 

yinnoicUion : — As to (1) Overd. Russell v. Rudd, [1923] 
A. C. 309. 

3588. .] — (1) An agreement be- 

tween an injured workman & his employer for 
the settlement of all claims to compensation under 
Workmen’s Compensation Act, 1906 (c. 68), by 
the payment of a lump sum, apart from the pro- 
visions of the Act relating to agreements for the 
redemption of a weekly payment, is void as being 
a contracting out of the Act contrary to sect. 3 (1). 

(2) It was held in Rawlings, Lid. v. Hodgson, No. 
3584, ante, & in Haydoch v. Goodier, No. 3587, ante, 
that there could not be an agreement for the 
redemption of weekly pa-yments until the weekly 
payment had been fixed. . . . When a workman 
IS suffering from incapacity caused by an accident 
falling within the Act he becomes ipso facto 
entitled to a weekly payment, which, though not 
ascertained as to amount is capabiv of being 
immediately ascertained by the process laid 
down in the statute. I see no reason why the 
liability to make this ascertainable weekly pay- 
ment should not be redeemed though the amount 
has not in fact been fixed (Lord Cave, C.). — 
Russell v. Rudd, [1923] A. C. 309 ; 92 L. J. 
K. B. 420 ; 129 L. T. 193 ; 39 T. L. R. 324 ; 67 
Sol. Jo. 421 ; 16 B. W. C. C. 358, H. L. 

AnnoiatioTis : — As to (1) Befd. Williams v. Guest, Keen ft. 
Nettlefolds (1925), 133 L. T. Ill; Feeney v. Firbeck 
Main Collieries, [1920] 2 K. B. 218. Chmcrally, Refd. 
Chadbourno v. Barber, Walker (192.3), 10 B. W. C. O. 


B. In Redemption of Weekly Payments 

3589. Whether weekly payment must be pre- 
viously fixed.] — Rawlings (U. D.), Ltd. v. Hodg- 
son, No. 3584, ante. 

3590. .] — Haydock v. Goodier, No. 3587, 

ante, 

3591. Sufficiency of mere liability to pay.] — 

Russell v. Rudd, No. 3588, a^ite. 

3592. Adequacy of sum.] — A workman in receipt 
of maximum compensation of 17s. 3d. per week 
agreed with his employers to receive the sum of 
£175 to redeem the liability. The workman was 
proved to have so far recovered as to be able to 
do Bomo light work. The judge refused to allow 
the agreement to be registered, being, apparently, 
of opinion that it was not a proper sum for the 
redemption of a permanent payment of 17a. 3d. 
per week : — Held: the decision must be overruled, 
as the judge had, in assuming that 17a. 3d. was a 
permanent payment which the employer was under 
an obligation to pay, misdirected himself, & the 
memorandum sent for registration must be recorded . 
— O’Neill v. Anglo-American Oil Co., Ltd. 
(1909), 2 B. W. C. C. 434, 0. A. 


8593 . Scale adopted on statutory redemp- 

tion.] — ^Appet., a woman aged fifty-nine, met with 
an accident arising out pf & in the course of her 
employment with resps. which resulted in the loss 
of her light arm ft; injury to her left hand. She 
was paid by resps. a sum of 4a. 10 4d a week 
compensation. An application under Sched. I., 
para. 17, was made by resps. for redemption of this 
weekly payment by the payment of a lump sum 
of £113 2a. 5d. but was withdrawn, ft; an agicement 
was entered into between the parties for i-edemp- 
tion by the jiayment of the £113 2a. fid. The 
£113 2a. fid. represented the redemption value of 
4a. 10 Jd. a week calculated on the 75 per cent, 
basis by Sched. I., para. 17. Resps. applied to 
the registrar under Sched. II., para. 9 (d), to 
record a memorandum of this agreement. The 
registrar refused to do so on tlie ground that the 
sum was inadequate ft; referred the matter to the 
county ct. judge, who upheld the registrar’s view ; 
— Held : on an application under Sched. II., 
para. 9 (d), to record a memorandum of an agi ce- 
ment the county ct. judge in detemiining the 
question of adequacy of amount was not bound 
by the standard fixed by para. 17 of Sched. I., 
but the two paragraphs were to be read separately 
ft. had different functions, para. 7 dealing with 
cases of compulsory redemption by the employer 
ft. para. 9 with cases of agreement between the 
parties. — Sharp v. Richardson ft; Co., [1920] 
3 K. B. 152 ; 89 L. J. K. B. 1050 ; 13 B. W. O. C. 
129, C. A. 

3594. Stamp — Necessity for,] — Cottrell v. 
IliPPERSON (1912), 134 L. T. Jo. 111. 

.] — See, generally, Revenue. 


Sub-sect. 4. — Registration of Agreements. 
See Sect. 10, post. 


Sect. 10 .~-REGISTRATION OF AGREEMENT 
AND AWARDS. 

Sub-sect. 1. — In General. 

See Workmen’s Compensiition Act, 1925 (c. 84), 
ss. 23-25, 44 ; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

3595. To what matters applicable — Implied 
agreements.] — (1) An agreement settling a ques- 
tion under Workmen’s Compensation Act, 1897 
(c. 37), may be implied. 

(2) A memorandum of an implied agreement 
may be registered. 

(3) Where an effective agreement between the 
parties subsists, a question does not arise within 
the meaning of Workmen’s Compensation Act, 
1897 (c. 37), ss. 1, 8, upon one party making a 
capricious claim against the other. 

(4) To found jurisdiction in arbn., a question 
must have arisen before the request for arbn. — 
.Tones v. Great Central Ry. Co. (1901), \S 
T. L. R. 66 ; 4 W. 0. C. 23, C. A. 

Annotations : — As to (2) Distd. Hartshome v. Oopplco 

Colliery Co. (1912), 106 L. T. 609; Phillips v. Vickers 

ft Maxim, [1912] 1 K. B. 10. 

3596. •] — ^A workman was injured by 

an accident in Aug. 1909. His employers, without 
any proceedings for compensation having been 


PART XIV. SECT. 16, SUB-SECT. 1. 

q. To tohat nuUtera applicable — 
Agreement to pay during ineapa ^ — 
Effect of offer of suitable work .] — 


Kkevans V. Mundy (1914), 7 B. W. 
C. C. 883.-H8COT. 

r. Application to register — In- 
terested partiee-^Bmployers only wUh 
right to notice — When application signed 


by workman.] — Tonneb «. Baiuu 
(WILLIAM) & Co., Ltd., [1926] S. C. 
773.— ^5COT. 

t. Effect of recording — Operation 
in bar of egrbUration proeeeaings.)r^ 
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taken, admitted the accident & paid the workman 
16a. 8d. a week, being half his wages, & said that 
they would continue to do so as long as their own 
doctor ceitificd that total incapacity continued. 
In Jan., 1911, the workman applied to have 
recorded an alleged agreement whereby the 
employers agreed to pay him the weekly sum of 
16a. 3d. during incapacity caused by the accident. 
The employers ojiposed the application on the 
grounds that no such agreement had been made, 
& that no question had ai*isen to give jurisdiction 
under Workmen’s Compcnsjition Act, 1906 (c. 68), 
s. 1 (3). The county ct. judge ordered a memoran- 
dum of the alleged a,gi*cement to be registered : — 
Held : there was no evidence to support the alleged 
agreement, & no such agreement could be implied 
from the fact that the employers had paid com- 
pensation & were willing to continue the same so 
long as tlieir own doctor sliould certify the in- 
capacity. — ^l^unjjps V. VicKEiis, Sons Ac Maxim, 
[1912J 1 K. 33. 16 ; 81 L. J. K. J3. 123 ; 105 L. T. 
504; 6 B. W. C. C. 23, C. A. 

Awnotations Apld. HartHhdnio v. Coppice Colliery Co. 

(11)12), 106 L. T. UOl) ; Payne v. i’ortesene, fll)12] 3 K. Jl. 

346 ; Godbold v. L. C. C. (11)14), 111 L. T. 691. Reid. 

Moore v, Prydo (1912), 6 11. W. C. C. 384. 

3597. S, P, IIeale v, Vickers, Son & Maxim 
(1911), 5 B.W. C. 0. 22, C. A. 

8598. 6’. J\ Bartholomew v, Vicjkers, Son 
& Maxim (1911), 5 13. W. C. C. 22, 0. A. 

3599. .] — Hartshorne v. Coppice 

COU.IERY Co., No. 3575, ante. 

3600. Award by committee.] — Mull- 

iiolland V. Whi'peiiaven Colliery Co., No. 3039, 
ante. 

3601. Agreement to find suitable work.] — 

An injured workman received compensation for 
some time, llis employcirs then s1>opped pay- 
ments & wrote a loiter to the workman to the 
effect that, if the man was unable to find work 
elsewhere, they would pixividc liim with suitable 
work at his old rate of wages. The workman tried 
work offered by his employers, but said lie could 
not do it, & consequently applied for compcn.s.i- 
tion to be continued, lie asked for the letter to 
be recorded as a memorandurri of agreement. The 
county ct. judge made an award for compensation 
to a ceiiain date, with a declaration of liability 
to follow, but refused to record a memorandum : — 
Held : there was no misdirection. — Watkins v. 
Port op London Authority (1920), 13 13, W. C. C. 
243, C. A. 

3602. Agreement to find light work — For 

men receiving compensation.] — Wood v. Went- 
worth Silkstone Colliery Co., Ltd., No. 3393, 
ante, 

Agreements invalid unless registered.] — 

See Sub-sect. 2, po.s/. 

3603. Collateral documents — ^Memorandum 

In addition to award.] — It is not necessary to for- 
ward a memorandum if the award itself bo sent 
to the registrar. — ^Bailey v. Plant (1901), 17 
T. L. R. 449 ; 3 W. C. C. 207, D. C. 

3604. Statement as to weekly earn- 

ings.] — Where imder Workmen’s Compensation 
Act, 1906 (c. 58), Sched. II. (9), a memorandum of 
agreement between employer & workman as to 
compensaton has been sent to the registrar of the 
county ct. for registration together with a state- 
ment in writing under Workmen’s Compensation 
Rules, rr. 43 (3) & 51 (1), by the workman as to his 
average weekly earnings, the memor^dum is 
entered on the special register, but it is not the 


practice to enter the statement. In the event of 
the statement containing an error, the iiroper order 
to make is that it be returned to the, party who 
sent it in for correction ; but the judge has no 
jurisdiction to order the statement to bo altered 
or to order the memorandum recorded to bo altered 
so as to show a rectification of the mistake in the 
statement. — Edge v. Green (1918), 87 Ij. .1. K. B. 
1011 ; 119 L. T. 12 ; 11 B. W. C. C. 32, C. A. 

3605. Application to register — Interested parties 
— Approved society — Workman insured under 
National Health Insurance Acts.] — Bonne y v. 
Joshua Hoyle & Sons, Ltd., No. 3850, post. 

See, now, Workmen’s Compensation Act, 1925 
(c. 84), s. 23 (6). 


SuB-sEcrr. 2 .— Agreements Invalid unless 
Registered. 

See Workmen’s Compensation Act, 1925 (c. 81), 
ss. 23-25, 44 ; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

3606. Compensation to infant.] — An infant, by 
his father, claimed compensation &, after negotia- 
tions for nearly tlirec months, the employers made 
a voluntary payment, & took a receipt both from 
the infant & his father in full satisfaction & 
discharge of all claims. This agreement was loft 
unregistered. The claim was carried to the county 
ct. but resisted by the employers on the ground 
that the matter had been scuttled by agreement, 
& that tlie jurisdiction of the ct. had thus been 
ousted ; — Held : the agreement, being un- 
registered, was no bar to those proceedings. — 
Bates v. Holding (J.) & Co. (1914), 7 B. W. C. 0. 
80, C. A. 

3607. .] — R. V. Bury County Court 

REOisTJtAii, No. 3638, post, 

3608. Compensation to dependant.] — A girl 
living with her parents gave tins bulk of her 
earnings to h(ir mother. She died from an 
industrial disease admittedly contracted at her 
work. The girl’s father agnuid to accept from the 
employers, who admitted liability, £10 in respect 
of such liability, ^rjio county ct. judge, on the 
authority of Ryan v. Hartley^ No. 3582, ante, held 
the settlement binding, although no mc^inorandiini 
of the same had been rogistcrtjd in accordance 
with the Act, & dismissed tlie appli(;ation : — Held : 
this being a settlement of liability admittedly 
witliin the Act, Ryan v. Hartley, No. .3582, ante., did 
not apply, &, there br*ing no riKimoranduni 
recorded, the settlement did not relieve the 
(‘mployers of liability under the Act. — Macey v, 
Edmonton Munitions Co., I/i’d. (1918), 11 
B. W. 0. C. 68, C. A. 


SuB-SEcrr. 3 . — ^Powers and Duties op Registrar 
AND Judge. 

A. Registrar. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss, 23-25 ; Workmen’s Compensation Rules, 
1920, rr. 43-52, 97. 

3609. Compensation to infants — Power to bind 
infants — Infant dependants.] — Rhodes v. Soot- 
iHLL Wood Coli.iery Co., Ltd., No. 3567, ante. 

3610. Decision as validity.] — R. v. Bury 

County Court Registrar, No. 3638, post. 


Loorqbllt Iron & Coal Co., Ltd. 
V , Sinclair, 11907] S. C. 1071. — 

SCOT. 


a. Operation in bar of appli- 

cation for further oompenscAion.l — 
Qokmlky V . ScoTTisn Iron ^ Steel 


Co., Ltd., 11918) S. C. 742 ; 66 Sc. 
L. R. 667 ; [1918] 2 S. L. T. 102 ; 11 
B. W. C. O. 370.— SCOT. 
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Master and Servant. 


Sect. 10. — Begiairation of agreement and aiaards : 

Syb-8ect. 3, A. <£: i?.1 

3611. To Interfere with award of committee.] — 

MULLHOLliAND V. WHITEHAVEN COLLIEUV (>'0., 
No. 3039, ante, 

3612. To register without reference to Judge — 
Agreement in redemption of weekly payments — If 
satisfied of genuineness.] — \Wicre there has been 
anjagreement between employer & workman tliat 
the employer shall redeem by a lump sum weekly 
payments of compensation payable to the work- 
man under Workmen’s Compensation Act, 1906 
(c. 58), it is pr\m& facie the duty of the registrar 
of the county ct. under Sched. II., s. 9, of the Act 
to i*ccord a memorandum of the agreement on 
being satisfied of its genuineness. If the adequacy 
of the siun is called in question it is the duty of 
the registrar, proceeding under proviso (d) to that 
sect., to inquire whether the sum is adequate. 
Tliis is so notwithstanding that Form 38 in the 
Appendix to the Consolidated Workmen’s Com- 
pensation Kules, July, 1913, indicatc's that the 
registrar may refer the matter to the county ct. 
judge on the mere objection of the workman to the 
registration of the agreement on the ground of 
the inadequacy of the sum. — K. v. Bow County 
Court llEOisniAR, Ex p, ScoTTisn Shire Line, 
Ltd., [1914] 3 K. B. 260 ; 83 L. J. K. B. 1800 ; 
111 L. T. 277 ; 7 B. W. C. C. 1001, C. A. 

Annoittivm Refd. Prl(50 V. Westitiiiis1/>r Brymbo Coal & 

Coko Co., [iyi5J 2 K. 11. 128. 

3618. On request of employer^ — 

li. r. Tiietford County Court Kecii.' trar, No. 
3652, post 

Agreement for sum not in redemption 

of weekly payments.]— Nos. 3582-3588, ante, 

3614. To inquire into adequacy of sum — Agree- 
ment in redemption of weekly payments.] — II. v. 
Bow County Coxtrt Rechstrau, Ex p, Scottish 
Shire Line, Ltd., No. 3612, ante. 

Refusal to register— Grounds for refusal.]— 

Sub-sect. 4, post. 


E. Jvdgc. 

Workmen’s Compensation Act, 1926 (c. 84), 
8S. 23-25 ; Workmen’s Compensation Rules, 
1926, rr. 43-62, 97. 

3615. Foundation of Jurisdiction to record agree- 
ments-— Necessity for existence of agreement.] — 

The jurisdiction as to recording an agreement to 
pay compensation to an injured workman under 
Workmen’s Compensation Act, 1906 (c. 68), can 
only exist & be exercised if in truth there is such 
an^ agi*eemont. It need not noccsstirily be in 
writing, but it may be inl’erred. An acknow- 
ledgment, liowever, by the workman that a 
ceitain sum was paid to Ijim wlulo he was totally 
incapacitated for work does not constitute in any 
shape or foim an agreement binding the employer 
or the workman, or justify the ct. in holding tliat 
there was an agreement to pay compensation in 
the full terms of the Act. — IVIadden v. Guest’s 
E3CECUTORS, [1916] 1 K. B. 76; 85 L. J. K. B. 


679 ; 114 L. T. 19 ; 32 T. L. R. 74 ; 9 B. W. 0. 0. 
1,0. A. 

Annotaiion : — ^Befd. ShadJick t’. Paltnor’s Sliipbuildlng & 
Iron Co. (1917), 80 h. .T. K. 11. 1017. 

8616. Compensation to infant dependants — Ap- 
proval of registrar — Power to interfere.] — 

Rhodes v. Sootihll Wood Colliery Co., Ltd., 


No. 3507, ante. 

3617. Agreement for redemption of weekly pay- 
ment — Whether agreement ought or ought not to 
be recorded.] — Where the registrar of a county ct. 
has refused to register an agreement between an 
employer & a workman who has been injured in 
liis service, for the redemption of a weekly pay- 
ment by a lump sum, on the ground of the in- 
adequacy of the sum agreed upon, & has referred 
the matter to tlie judge under Workmen’s Com- 
pensation Act, 1900 (c. 58), Sched. II., clause 9 (d), 
the sole question for the judge is whether the agree- 
ment is one which ought or ought not to be 
recorded. He is not entitled to treat the agree- 
ment as a submission by the employer to pay any 
sum whicli the judge may, under the circum- 
stances, think reasonable. — Mortimer v. Secre- 
TAN, [1909] 2 K. B. 77 ; 78 L. J. K. B. 621 ; 100 
L. T. 721 ; 2 B. W. C. C. 446, C. A. 

Annofaf-wn Folld. M‘Vlo v. Taylor (1914), 7 B. W. C. C. 

891. 

3618. To treat agreement as submission by em- 
ployer — To pay sum found reasonable by judge.] — 

Mortimer v. Sectiktan, No. 3617, ante. 

3619. Unless parties consent — Consent 

to be clearly expressed.] — A workman applied tx? 
register a memorandum of agreement under which 
his employer agreed to pay him as compensation 
a certain sum each week. The judge, under the 
impression that the parties had agreed to his 
arbitrating as to the amount of the weekly pay- 
ments, made an award for a different sum : — 
Held : on an application to register a memorandum 
of agreement to pay compensation the judge has 
no power to alter the amount and to treat that 
agreement iis a submission by the employer to 
pay any sum the judge thought reasonable. 
Semhle : such jurisdiction may bo given by 
consent, but the consent must be clearly so 
expressed & should be mentioned in the award. — 
Halls v. Furness, Withy & Co. (1909), 3 B. W. 
C. C. 72, (’.A. 

3620. To treat award by committee as agree- 
ment.] — ]MULLIIOLTiAND V. WUITEIIAVBN COLLIERY 
Co., No. 3039, ante. 

3621. To Interfere with award of committee.] — 

Mulliiolij^.nd V. Whitehaven Colliery Co., 
No. 3039, ante. 

3622. To register only agreement arrived at.] — 

A workman was injured & paid full compensation. 
Four weeks after the accident the workman left 
with the registrar a memorandum of an agreement. 
The employers gave notice of objection on the 
ground that the memorandum provided for the 
payment of full compensation during total “ or 
partial ” incapacity, but no further steps were 
then taken, & the full payments were continued. 


PART XIV. SECT. 16. SUB-SECT. 3. 
—A. 

3614 f. To inQvire into adeguacy of 
sum — Agreement in redempium of 
weekly payments .] — Bauid (William) 
« Co., Ltd. v. Ancient Order op 
Foresters (1914), 7 B. W. C. C. 943. 
— SCOT. 

PART XIV. SECT. 16. SUB-SECT. 3. 
— B. 

86221. To register only agreement 
arrived ol.]— -Appot. applied to have a 
iRomorandtun of agreement recorded, 


& It appeared that, the memorandum 
iucluded certain terms as to whlcli 
there was no evidenoe of any agree* 
ment having been arrived at : — Jleld : 
the memorandum could not be re- 
corded, — Grown v. Workman, 
Cj-AUK & Co., Ltd. (1911), IS I. L. T. 
165. — IR, 

r. . J— Syronu. Kilmartin* 

[1922J 2 1. R. 164.~IR. 

8622 iii. . ) — Wliore on agreement 

in writing has been entered into bo- 
twoen an employer & a workman with 
regard to oompensation. it is the duty 


of the shoriti, if objeotion is taken, 
to refuse to record a memorandum 
which is not in the precise terms of 
the written agreement. It is not part 
of his duty to construe the written 
agreement k then to determine whether 
the memorandum gives elToct to it as 
so construed. — ^M*Lean v. Allan Line 
S.S. Co.. Ltd.. [1912) S. 0. 266.— 
SCOT. 


8622 Iv. .] — Moore & Cto. v. 

Pbtde, [19131 S. C. 467 ; 60 So. L. R. 
802 ; [1913] 1 S. L. T. 49 ; 6 B. W. 
C. C. 384.-H5COT. 
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Eighteen months later the workman had partially 
recovered, & was given light work by the employers, 
who offered to continue the payments on the basis 
of X)artial incapacity ; this offer being refused, 
the workman applied to have the agreement 
recorded. The county ct. judge held that the 
agreement was to pay full compensation during 
total incapacity, & refused to register unless the 
memorandum were altered by striking out the 
words “ or partial,” & adding certain other words : 
-—Held : the real agreement between the parties 
was pay full compensation during total in- 
capacity. Such an agreement does not imply 
any agreement to pay the same during partial 
incapacity. — ^Maundjikll v. Dunkerton Col- 
LiBiitEs Co., Ltd. (1910), 4 B. W. C. C. 70, C. A. 
Annoiationa : — ^FoUd. M'C^nrthy w. St-nploton-Brethorton 

(lull), 4 B. W. C. C. ‘Ji)l. Consd. Aladdon v. Guest's 

Jflxors., IlUlC] 1 K. B. 76. 

3623. — The county ct. judge ordered 
tlie recording of a memorandum submitted by 
the workman, which was different in terms to the 
agreement made by the employer : — Held : the 
county ct. judge had power only to record a 
memorandum of the agreement in fact made 
between the parties. — Lunt v. Sutton Heath 
& Lea Green Collieries, Iti’d. (1911), 4 B. W. 
C. C. 219, C. A. 

3624. .] — An injured workman, whose 

wages had been 18s. per week, was told that ho 
would be paid 9.9. per week till he could do light 
work, lie received this for a few weeks, & was 
then given light work. No further compensation 
being paid, he sent for record a memorandum of 
agreement to pay 9s. per week during ” total or 
partial incaj)acity.” Tlie employer objected, but 
the county ct. judge recorded the memorandum : — 
Held : there was no evidence of any agreement 
to pay during partial incapacity, & therefore the 
memorandum ought not to have been recorded. — 
M‘CAR'niY V. Stapleton-Brethekton (1911), 4 
B. W. C. C. 281, C. A. 

3625. .] — The employers of an injured 

workman agreed to pay him weekly comiiensa- 
tion during ” total incapacity.” The workman 
sent a memorandum to the registrar to be recorded, 
containing the words, ” until the same shall 
be ended, diminished, or increased, by order of 
ct., or by agreement between the jjarties.” The 
employers gave notice of objection on the ground 
that the proposed agreement by the workman 
contained terms to whicJi they had not agreed. 
The county ct. judge refused to record ; — Held : 
the memorandum should not be recorded, as it 
did not in fact correctly set out the agreement 


made between the parties. — S hore v. Hyrcania 
(Owners) (1911), 4 B. W. C. 0. 207, 0. A. 

3626. .] — Godbold v. TjOndon County 

Council, No. 3578, ante. 

3627. To entertain reference from registrar — 
Adequacy of sum.] — An agreement for the redemp- 
tion of a weekly payment by a lump sum was sent 
to a registrar to record. It appearing inadequate, 
the registrar, under the powers given him by 
Sched. II. (9) (d), referred it to the judge. Tlie 
judge, holding that the sole question for him to 
decide was whether the agreement had in fact 
been made, declined to decide the question of 
adequacy : — Held : the case must go back for 
the question of adequacy to be decided. — Segura 
(Owners) v. Blampied (1911), 4 B. W. C. C. 192, 
C. A. 

3628. Reference not within powers of 

registrar.] — Hudson v. (Jamberwell Borough 
Council. No. 3583, ayite. 

3629. Where registrar failed to comply with 
rules — Before reference to Judge.] — The parents 
of a lad who was killed at sea, claimed £150 as 
compensation. Ultimately they agreed to accei)t 
£80, & a memorandum of an agreement to that 
effect was sent to the registrar to be recorded. 
The genuineness of tlie agreement was not disputed. 
The registrar did not send out notices to the parties 
required by Workmen’s Compensation Rules, 
1913-1918, r. 51 (2), asking for further informa- 
tion, nor did he report in writing to the judge under 
r. 51 (3). He, liowcver, refused to record the 
memorandum because of some information he 
had WMJeived, and referred the matter to the judge, 
to whom he verbally gave his reasons for refusing 
to record . A day was li xed for hearing when resps. 
took the obj(5c.tion that the judge had no juris- 
diction to deal with the matter because tlie 
registrar had not complied with the rules. The 
judge overruled tlie objection offered to liear 
the case on its merits. I'liis being refused he made 
an order that tlu^ agreement should not be recorded, 
&> gave a sptjcial direction as to costs : — Held : 
the ord(*r of tJie county ct. judge sliould be dis- 
charged the matter remitted to the registrar to 
be dealt with by him in accordance with the rules. 
— Roberts v. Blow, Rh^jiard & (^3. (1920), 13 
B. W. C. C. 4, 0. A. 

3630. To hear oral evidence — Genuineness of 
agreement disputed.] — Hall v. Erancoi.s (Cemen- 
tation Co., Ltd., No. .3050, post. 

To refuse registration.] — See Sub-sect. 4 , post. 

Rectiflcatlon.] — See Sub-sect. 5, post. 

Removal from register.] — See Sub-sect. 6, post. 

Costs.] — Sec Sub-sect. 7, post. 


8622 V. .) — ^M'Lauoultn v. Pum- 

pnERSTON Oil Co., Ltd., |inif>] H. C. 
65 ; 62 Sc. L. H. 48 ; [1914] 2 S. L. T. 
306 ; 8 B. W. C. C. 354.— ^SCOT. 


6. To record an oral <igr€^ntml .] — 
Traill & Sons v. Cochkanr (1901), 3 
F. (Ct. of ScBB.) 1091 ; 38 Sc. L. R. 
848 ; 0 S. L. T. 183.— aCOT- 


b. Power to add provisions 

in terms of the Act .] — Pearson v. 
Babcock Sc Wilcox, Ltd., [1913] 
S. C. 959.— SCOT. 


0. .] — Scott v. Sanqu- 

UAli Sc KIKKCONNEL COLLIEBIFS Cu., 
[1915] S. C. 520 ; [1915] 1 S. L. T. 
241.— SCOT. 


8627 1. To entertain reference from 
registrar — Adequacy of sum .] — Burns 
V. Baird Sc Oo., Ltd., [1912] S. C. 358 ; 
60 Sc. L. R. 280 ; [1912] 2 S. L. T. 
491 ; 6 B. W. C. C. 362.— SCOT. 

d. — No power to make 

payment into court of sum paid to work- 
man a condition precedent to hearing .] — 
M*Vub V. Taylor Sc Co., [1914] S. C. 
533 ; 61 So. L. R. 435 ; [1014] 1 
S. L. T. 342 ; 7 B. W. C. C. 891.— 
SCOT. 


f. Concurrent application to record 
rtnnew — Suspension of warrant to 
record to await hearing of review .] — 
M'Ewan V. Baird Sc Co., Ltd., [1910] 
S. C. 436.— SCOT. 

r. .1 — M‘Vby V. Dixon, 

Ltd., [19101 S. C. 544.— SCOT. 

h. Duty to decide validity of dis- 
charge of agreement. ] — Au arbitrator can 
oompotontly dotennino the question 
as to the validity of au allei?od disohamro 
of afirroemont In t.ho application to 
record the momorandum, & where the 
nartlofl have joined issue on tlio ques- 
tion ho is bound to determine It. — 
Hanley v. Niddrie Sc Bbnhar Coal 
Co., Ltd,, [1910] S. C. 875.— SCOT. 

k. Recording a judicial act.] — The 
act of the eherlll In recordlnff a memo- 
randum of agreement under workmen's 


CompenHutlon Act, 1906, Is a judicial 
net. — Brown v. Orr, [1910] S. C. 
526.— SCOT. 


1. To record with conditions — 
Where workman has relumed to work at 
same wages .] — Mattiiews e. Baird 8c 
Co., Ltd., [1910] S. C. 089.— SCOT. 


m. Agreement to pay during total 
incapacity — Partial cessation of in- 
capacity — Didy ofarbilraior to determine 
before revording.ySm’m v, Petrie 
(1913), 50 Sc. L. R. 749 ; [1913] 1 
S. L. T. 470 ; 6 B. W. C. 0. 833.— 
SCOT. 


n. ArbUralUm proceedings concur- 
rent with application to record — No 
power to conjoin processes .] — ^Abniston 
COAL Co. V. Kino, [1913] S. 0. 892 ; 
60 Sc. L. R. 085 ; [1913] 1 S. L. T. 
581 ; 6 Jj. W. 0. C. 820.— SCOT. 


o. To suspend recording to await 
medical reference. 1 — Sobocrville ^v. 
Barclay, Curle Sc Co„ Ltd., [1926] 
S. C. 246.— SCOT. 
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Master and Servant. 


Sect, 16 . — BegiatroMon of agreement and awards: 

Svb-eect. 4, A. <fc B. (a), jb), (c) <fc {d).] 

Sub-sect, 4. — Refusal to Register. 

A, In General, 

See Workmen’s Compensation Act, 1925 (c. 84), 
; Workmen’s Compensation Rules, 
1926, IT. 43-62, 97. 

3631. Effect of refusal — ^Parties relegated to 
previous rights — Subsequent application for arbi- 
tration.] — A judge refused to record a memorandum 
of agreement for a lump sum settlement, on the 
ground of inadequacy. The workman then applied 
for compensation, & the judge, finding that his 
incapacity was no longer due to the accident, & 
that the amount in fact paid under the abortive 
settlement was enough to cover all compensation 
due for the shoit period during which the incapacity 
had been due to the accident, awarded in favour of 
the employers : — Held : on the refusal to record, 
the parties wore relegated to their previous rights. 
The judge was entitled to decide the apx)lication 
for compensaiion freely on the evidence, not being 
bound, by his previous decision, to award for the 
workman.— B eech v . Bradford Corpn. (1911), 

4 B. W. C. C. 236, C. A. 

3632. Improper refusal — ^Mandamus to registrar.] 
--R. V. Thetpord County Court Registrar, 
No. 3652, post. 


tion at the rate of £1 per week from Feb. 10, 1912, 
to Mar. 16, 1912, inclusive under Workmen’s 
Compensation Act, 1906 (c. 68), under which Act 
I elect to claim for personal injury by accident 
sustained by me on or about Dec. 6, 1911. This 
weekly payment is to bo continued during my 
total disablement resulting from the accident in 
accordance with the provisions of the above 
mentioned Act, the amount of any payment due 
during partial disablement to be settled hereafter.” 
This was signed by appet., described as a “ barge- 
master,” sealed by the federation, & bore a 
sixpenny agreement stamp as well as a penny 
receipt stamp. The federation stopped payment 
on the ground that appet. was not a ” workman ” 
within the Act. Appet. applied to the registrar 
to record a memorandum of the agreement, but 
the latter refused to do so on the ground that 
appet. was not a workman : — Held : as the 
genuineness of the agreement was not questioned, 
no fraud or mutual mistake was alleged, & it was 
settled by the agreement that appet. was a 
workman within the Act, the learned judge had 
no jurisdiction to refuse to record the agreement. — 
Goodsell V. Lloyds (Owners), [1914] 3 K. B. 
1001 ; 83 L. J. K. B. 1733 ; 111 L. T. 784 ; 30 
T. L. R. 622 ; 7 B. W. C. C. 631, C. A. 

Annotation:— 'EM. Dutton v. Sneyd Dycars Co., [19201 1 
1C. B. 41 4. 


J7. Grounds for, 

(a) In General. 

See Workmen’s Compensation Act, 1 '^25 (c. 84), 
ss. 23-25, 44 ; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

3633. Request for arbitration flled.l — Field v , 
Longden & Sons, No. 3006, ante. 

3634. Accident not arising out of & In course of 
employment — Compassionate payments — Alleged 
Implied a^eement.] — The workman was injured, 
& was paid compensation for twenty-one weeks. 
i. 9’^plf>yers then stopped payment & disputed 
liability of any kind, including even the occurrence 
of an accident, & arbit.ration proceedings brought 
by the workman tenninated in their favom\ 
Subsequently application was made by the work- 
man to the same county ct, judge to have the 
implied agreement recorded. The judge refused 
on the ground tJiat he had already found, as a fact, 
no personal injury by accident arising out of or in 
the course of his emiiloyment was caused to the 
workman on the date alleged in the particulars, 
& that the payments w^ore in the nature of a com- 
passiomatc allowant^e, & that there was no agree- 
ment : — Held : these were iindings of fact with 
which the ct. could not interfere. — Turner v , 
Beli. (C.) &. Sons, I^d. (1910), 4 B. W. C. C. 63, 
C. A. 

3636. Award of committee ultra vires.] — Mull- 
HOLLAND V. WuiTEIIAVEN COIiLIERY CO., No. 3039, 
ante, 

3636. Applicant not a workman ” — Status 
previously ;[settled by agreement.] — Appet. met 
■witli an accident whilst in the employment of 
resps. For some time he received £1 a week 
compensation from resps.’ agents, & an agreement 
was then come to in the form of a receipt as 
follows : ” Received this Mar. 16, 1912, from the 
Shipping Federation Ltd, on behalf of the owners 
of the Lloyds the sum of £5 being weekly compensa- 


3637. Death of either party — Workman.] — A 

workman was in receipt of weekly compensation 
from his employers for injury by accident. On 
June 12, 1914, an agreement in writing duly 
executed by the parties, by wliicli the employers 
agreed to pay the workman a luTrijD sum of £85 
in redemption of all their liability under Work- 
men’s Compensation Act, 1906 (c. 58), was sent to 
the registrar to be recorded. The registrar thcre- 

1 upon sent out the proper notices, & on June 22, 

I 1914, no notice of objection having been received, 

recorded the agi’ecment. Meanwhile, on June 18, 
1914, before the seven days allowed for sending 
in notices of objections had elapsed, the w^orkman 
died, admittedly from causes alt^ogother outside 
the accident. Neither the regist<rar nor the 
employers were aw^arc of liis decatli wiam the agree- 
ment was I'ecorded. There were no dei)endants. 
Upon application by the administratrix of deceased 
workman for leave to issue execution : 

the agreement was not conditional until it was 
recorded & it had been duly recorded despite the 
death of the workman within tlie seven days, 
& it was enforceable as a county ct. judgment by 
the administratrix under Workmen’s Compensa- 
tion Act, 1906 (c. 58), Sched. II. (9). 

Sched. I. (19) of the Act does not bar a claim by 
a legal persoiml representative to enforce a deceased 
workman’s right against his employer. — ^I’rick v . 
WESmiNSTER BRYMBO CoAL & COKE Co., 11915] 

2 K. B. 128 ; 84 L. J. K. B. 746 ; 112 L. T. 905 
31 T. L. R. 219 ; 59 Sol. Jo. 301 ; 8 B. W. C. C. 
257, C. A. 

County Court Registrar, 

llvloj A XL. B. 342. % 

3638. Infant.] — An agreement was 

entered into on behalf of an infant workman for 
the redemption of a weekly payment of a lump sum, 
& sent to the registrar to be recorded. Before it 
wpj recorded tlio workman died ; — Held : not- 
withstanding Workmen’s Compensation Rules, 


PART XIV. SECT. 16, SUB-SECT. 4.— 

B. (a). 

p. D^h of either party — Work~ 
vaanr-^lnfanl — Dealth wfore ewraior 
appointed.] — • A minor workman 
presented an application to have a 


memorandum of agreement recorded, 
but he died before s curalor ad lUem 
had boon appointed. His exor. having 
been sisted as appot. in his place, the 
applioation was refused: — Hdd: the 
approval of a curtdor ad lUem was a 


condition suspensive of the validity 
of tho agreement, & as the condition 
coidd not be purified, tho application 
had bwn rightly refused. — Donald - 
Executor v. Sharp & Sons, 
11922] S. C. 6C6.-43COT. 
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1913-1918, r. 44, para. C, the death of the infant 
worknian did not affect the obligation of the j 
registrar to record the agreement. 

The meaning of that ^e is that the agreement 
of a person under a legal disability, such as an 
infant, is “ conditional “ in the sense, not that it 
is of no vali^ty until recorded, but that it is liable 
to be set aside if it does not satisfy the condition 
of being for that person’s benefit, & that until 
so set aside it is just as valid as an agreement made 
by a person of full age. — R. v. Bury County 
Court Registrar, [1918] 2 K. B. 342 ; 87 
L. J. K. B. 1154 ; 119 L. T. 280 ; 34 T. L. R. 413 ; 
11 B. W. C. C. 431. 

Memorandum not expressing agreement arrived 
at.] — See Nos. 3022-3027, ante. 

(b) Agreement not Genuine. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44 ; Workmen’s Compensation Rules, 
1920, rr. 43, 52, 97. 

3639. Evidence of want of genuineness — Com- 
pensation less than half wages.] — Fox v. Batter- 
sea Borough Council, No. 3071 , ante. 

3640. Payment received not as compensa- 

tion — Mistake by workman.] — A girl employed in 
resps.’ confectionary department to pack sweets & 
cover chocolates, contracted eczema & obtained a 
certificate of disablement by an industrial disease 
within Workmen’s Compensation Act, 1906 (c. 58). 
After some c<jrrespondence between her approved 
st)ciety & her employers, a request for arbn. was 
filed on her behalf by tlie approved society. 
Meanwhile the girl received a sum of £34 from her 
employers, wliich she accepted under the mis- 
taken impression that it represented the full 
ammmt of wages due to her. She also received 
£5 in addition, & signed receipts & a memorandum 
of agreement which was expressed to be in full 
settlement of compensation, Tfie employers 
applied to the registrar to record the memorandum. 
The registrar refused, & the matter was referred 
to the judge. The county ct. judge found on the 
evidence that there was a mistake, & that the 
agreement was mit a genuine agreement, lie 
accordingly refused to record the memorandum : — 
Held : the county ct. judge was justified in coming 
to the conclusion that the memorandum was not 
genuine & ought not to be recorded. — Sawyer v. 
Lipton, Ltd. (1921), 11 B. W. C. C. 163, C. A. 

3641. No fraud suggested by parties — Finding 
of fraud by Judge.] — JJi/dson v. Ca»ikkrwell 
Borough Council, No. 3583, ante. 

(c) Inadequacy of Sum. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 14 ; Workmen’s Compensation Rules, 
1920, rr. 13-52, 97. 

3642. Award of committee.] — Mullholland v. 
Whitehaven Colliery Co., No. 3039, ante. 

3643. Composition agreement.] — A workman met 
with an accident to his head in 1909. He got 
apijarently perfectly well, & returned to his work. 
Two years later he died fi’om the effects of an 
operation for abscess on the brain. 

The dependants claimed compensation, & the 


employers offered to pay ex gratia £10 to settle 
the claim. This sum was accepted, & thereupon 
the employers paid £10 into ct. under Workmen’s 
Compensation Rules. 1907-1912, r. 56 (c). The 
registrar was not satisfied, as two of the children 
were minors, that this sum was sufficient, & 
required the employers, before recording the 
memorandum, to furnish liim with the reports 
of medical evidence which they had. The 
dependants had no such evidence. The employers 
objected on the ground that the reports were 
privileged. The registrar thereupon referred the 
matter to the judge, who refused to record the 
memorandum : — Held : without deciding whether 
the medical reports were privileged or not, that 
there was ample evidence on which the registrar 
could decide the sum offered was inadequate, & 
the judge refuse to record the memorandum. — 
Johnson v. Oceanic Steam Navigation Co., Ltd. 
(1912), 5 B. W. 0. C. 322, C. A. 

3644. Payment to persons under disability.] — 
Rawlings (H. 1).), Ltd. v. Hodgson, No. 3581, 
ante. 

3645. Payment to dependants.] — Rawlings 
(H. D.), Ltd. v. Hodgson, No. 3584, ante. 

3646. Payment of lump sum — In redemption of 
weekly payments.] — Rawlings (U. D.), Ltd. v. 
Hodgson, No. 3584, ante. 

Not in redemption of weekly payments.] 

— See Sect. 15, sub-sect. 3, A., arde. 

(d) Agreement Exhausted. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44 ; Workmen’s Compensation Rules, 
1926, rr. 43-52, 97. 

3647. Cessation of Incapacity — Partial cessation.] 

— ^Wortoen’s Compensation Act, 1897 (c. 37), 
sched. II., s. 8, lU’ovidcs tliat where the amount 
of compensation under the Act shall have been 
ascertained by agreement, a memorandum thereof 
shall be sent by any party interested to the 
registrar of the county ct., who, “ on being 
satisfied as to its genuineness,’’ shall record it in 
a special register : — Held : the registrar could not 
refuse to record the iriemorandum merely because 
owing to altered circumstances the workman was 
no longer entitled to the amount of compensation 
fixed by the agreement, but that Ids only duty 
was to ascertain whether the memorandum 
accurately represented the agreement which had 
been entered into. — Blake v. Midland Ry., Co. 
[1904] 1 K. B. 503 ; 73 L. J. K. B. 179 ; 90 L. T. 
433 ; 68 J. P. 215 ; 20 T. L. R. 191 ; 6 W. 0. C. 
163. 

Annotatims : — FoUd. KeeliDg v. Eustwood, SwJnjfler (1904), 

68 J--P. Jo. 207. Distd. Popple v. Piodiiighom Iron & 

Stool Q)., 11912] 2 K. B. 141. 

3648. •] — Keeling v, Eastwood, 

SwiNGLER & Co. (1904), 6 W. C. C, 167 ; 68 
.1. P. Jo. 207, D. C. 

3649. Agreement to pay during total in- 

capacity.] — Where an agreement has been entered 
into between an employer & a workman, who 
has been injured by an accident arising out of 
& in the course of his employment, for the payment 
of weekly compensation from the date of the 
accident & to continue during total incapacity for 


PART XIV. SECT. 16, SUB-SECT. 4.— 
B. (b). 

q. Evidence of want of genuineness 
— Payment dbove statutory, limit im- 
ma(maZ.]— M acdonald v. Fairfield 
SniPBuiLDiNG & Engineering Co. 
(1905). 8 F. (Ct. of Sosa.) 8.— SCOT. 

r. Ignorant workman — No 

consideration for final discharge. ]— 
Maoandrbw V. Gilhoolby, [1911] 


3. C. 448 ; 48 8c. L. II. 511 ; [1911] 
L H. L. T. 92 ; 4 B. W. 0. C. 370.— 
SCOT. 


PART XIV. SECT. 16. SUB-SECT. 4.— 
B. (0). 

3646 1. Payment of lump sum — In 
redemption of weekly -In 

determining the adequacy or in- 
adequacy of a lump sum agreed to be 


paid in redemption of a weekly pay- 
ment. the county ct. judge ought not 
to bo guided by the principle laid down 
in Workmen’s Compensation Act, 
1906, sched. I. (17), unless bo is satisfied 
that the incapacity of the injured 
workman is permanent. — Swannick v. 
Congested Districts Hoard Trus- 
tees (1912), 46 I. L. T. 253 ; 6 B. W. 
C. C. 449.--IR. 
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Sect* 16 , — Begiatration of agreement and awards: 

Sub-sect, 4, B. (d) ; suh-sects, 5, 6, 7 <£? 8. 

Sect. 17.] 

work, the ct. will not dii'cct a memorandum of the 
agreement to be recorded if at the date of the 
application to register the total incapacity has 
ceased. — ^P opple v, Frodingiiam Iron & Steel 
C o., ri912] 2 K. B. 141 ; 81 L. J. K. B. 769 ; 106 
L. T. 703 ; 5 B. W. 0. C. 394, 0. A. 

Annotaii(m8 .'^Distd. Smith v. Petrie (1913), 6 B. W. C. C. 

83S. Coxisd. Hall V. Eraiicois CemontAtion Co. (1923), 

130 L. T. 443. Distd. Hulmstou v. Birkenhead Union 

(1925), 95 L. J. K. B. 529. Reid. Goodsoll v. Sailing: 

Barge Lloydn, [1914] 3 K. B. 1001 ; R. o. Thetford County 

Court Registrar, [1915] 1 K, B. 224. 

3650. Agreement providing lor total or 

partial incapacity.] — The workman in Nov. 1922, 
received an injury from an accident arising out 
of & in the course of his employment by applts., 
& it was agreed that applts. should pay him £1 a 
week compensation during liis total or partial 
incapacity. This sum was paid until Apr. 13, 
1923, when the employers alleged he was no longer 
incapacitated. A doctor reported the workimm 
lit for work on Apr. 9, 1923, & on that day the 
workman applied to the registrar t^o record a 
memorandum of the agreement which, however, 
he refused to do after receiving on Apr. 20 a notice 
from applts. that they disputed the genuineness of 
the agreement on the ground that it was no 
longer subsisting or enforceable as the workman 
was no longer incai)acita(»cd. On the matter 
coming before the county ct. judge on May 16 he 
ordered the agreement to be recorded as being a 
subsisting one on Apr. 9, on the ground that at 
that date compensation was being paid, & it was 
admitted that the workman had not returned to 
work & was not earning any wages, & the county 
ct. judge then refused to licar medical evidence 
tendered by applts. as to inc.apacity. Workmen’s 
Compensation Kulcs, 1913*-1921, r. 50 (c), provided 
that when the genuineness of an agreement 
designed to be recorded was disputed before the 
county ct, judge witnesses might be orally 
examined in the same manner as on the hearing of 
an action : — Held : the case must be remitted to 
the county ct. for re-hearing & evidence to be 
taken, the county ct. judge having directed his 
mind to proviso (h) to para. 9 of Sebod. II. of the 
Workmen’s Compensation Act, 1906 (c. 58), 
without considering para. 9 itself or inilcs 47 (a) {h) 
& 50 (c) of the Workmen’s Comiiensation Itules. 
The question wdiether the right date to consider 
whether the agreement w^as a subsisting or enforce- 
able one was the date of the application to record 
it, namely, Apr. 9, 1923, or the date of the hearing, 
namely. May 16, 1023, must be raised if necessoi-y 
to the re-hearing. — Hall v. Francois Cementa- 
tion Co., Ltik (1923), 130 L. T. 443 ; 16 B. W. 
C. 0. 202, C. A. 

3651 , ,] — IT. while cmi)loyed by 

applts. on Dec. 4, 1923, had an accident & was 
thereby totally incapacitated. On Dec. 11, 1923, 
an agreement was come to ns follow'S : “I agree 
that this weekly i)aymcnt is to be continued only 
so long as I am totally incapacitated for work 
& that the amount of any pnynicnt due in respect 
of subsequent partial incapacity is to bo ascer- 
tained as & when a question arises.” U. there- 
after received 24a. Od. a week until Apr. 4, 1925. 
Applt.’s doctor having examined her on Mar. 17, 
1025, reported she was fit to resume her old work, 
& in pursuance of Workmen’s Compensation Act, 
1923 (c. 68), 8. 14 (c), applts. gave notice, on 
Mar. 24, 1025, to terminate the w'eekly payment 
within ten days, & sent a copy of the doctor’s 
report. In accordance with proviso (i) to sect. 


14 (c) of that Act, H. sent a report of her own 
doctor to applts. stating in effect that she was now 
partially incapacitated. Neither party continued 
the procedure under that proviso by applying for 
the matter to be referred to a medical referee, & 
no payment into ct. was made by applts. under 
proviso (ii) to sect. 14 (c). II. then apphed to have 
the agreement recorded under Workmen’s Com- 
pensation Act, 1006 (c. 68), sched. II., para. 0, 
& on ax)plts.’ objecting that it was a spent agree- 
ment as soon as total incapacity ceased, & therefore 
could not be recorded, the matter came before 
the county ct. judge, who held that the employers 
were not entitled to end or diminish the weekly 
payments, the special procedure under sect. 14 
of tlie Act of 1923 not having been proceeded with, 
& that therefore the agreement was still in opera- 
tion, & must be referred to, consequently it was not 
a “ spent ” agreement within the meaning of 
Popple V. Frodingham Pon & Steel Co,y No. 3649, 
anfc, & ordered it to be recorded : — Held : though 
it was admitted total incapacity had ceased, the 
doctor of H. reported there still existed partial 
incapacity, & the agreement did not coniine itself 
to dealing with total incapacity but provided 
further for the contingency of partial incapacity, 
& therefore it was not a “ spent ” agreement but 
was one which could be recorded, & the weekly 
payment could not be stopped as Workmen’s 
Compensation Act, 1923 (c. 42), s. 14, had not come 
into complete operation. — ^Hulmston v. Birken- 
head Union (1925), 9.5 L. J. K. B. .529 ; 1.33 L. T. 
757 ; 18 B. W. C. 0. 378, C. A. 

3652. Sum due thereunder paid over — Agree- 
ment unenforceable.] — ^A workman having lost a 
leg by accident, his employers paid him full 
compensation for over two years, & then, upon 
their desiring to redeem by payment of a lump 
sum, an agreement was entered into between the 
parties for payment of an amount calculated in 
accordance with Workmen’s Compensation Act, 
1906 (c. 58). The money was paid over to the 
workman, who gave a receipt, a memorandum of 
which was sent to the registrar for record. The 
registrar refused to record it on the ground that, 
the money having already been paid, the agreement 
was unenforceable. The registrar’s refusal was 
upheld by the county ct. judge : — Held : the 
registrar was bound to record the memorandum. 
The ct. accordingly made a rule nisi for a 
mandamtis, obtained by the employers, absolute. 

The provision of Workmen’s Compensation 
Act, 1906 (c. 68), Sched. II. (9), that the memo- 
randum when registered shall be enforceable as a 
county ct. judgment applies equally whether the 
memorandum is sought to be enforced by the 
workman or employer. — R. v. Thetford County 
Court Registrar, [1915] 1 K. B. 224 ; 84 L. J. 
K. B. 291; 112L. T. 413; 8 B. W. C. C. 276. 


Sub-sect. 6. — IlEcrriPicATioN. ^ 

See Workmen’s Compensation Act, 1926 (c. 84), 
ss. 23-25, 44 ; Workmen’s Compensation Rules, 
1920, rr. 43-52, 07. 

3653. Jurisdiction to rectify — ^Alleged mistake 
of fact.] — A miU hand, who was bom on Feb. 9, 
1889, met with an accident on Feb. 8, 1910. 
Compensation at the rate of full wages, 8s. 2d. 
a week was paid her, & a memorandum of the 
agreement to pay her 8s. 2d. during total incapacity 
was recorded on the assumption that she was an 
infant. The employers then applied to have the 
register rectified on the ground that the proper 
compensation should be 4a. Id, half wages, the 
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woman really being of full age at the time. The 
county ct. judge found she was of full age & granted 
the application : — Held : there was no jurisdiction 
to rectify in this case. — Schofield v. Clough 
(W. C.) & Co. (1912), 5 B. W. C. 0. 417, C. A. 

8664. Statement accompanying memoran- 

dum — Return of statement for correction.] — 

Edge r. Green, No. 3004, ante. 

3655. Memorandum entered without knowledge 
of workman.] — Sayeiis v. Masson Scott & Co. 
(1905), 49 Sol. Jo. 237. 

3656. Memorandum based on erroneous state- 
ment — Memorandum containing no error.] — 

Edge v. Green, No. 3004, ante. 


SUB-SJiCT. 0. — llEMOVAL FROM REGISTER. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 23-25, 44 ; Workmen’s Compensation Rules, 
1026, IT. 43-52, 97. 

3657. Jurisdiction to remove — Application must 
be within six months.] — A workgu-J, who wa.s born 
on Feb. 9, 1889, met witli an accident on Feb. 8 , 
1910. Coinpensation at the rate of full wages 
8s. 2d. was paid to her under memorandum of 
agreement to pay her 8ft. 2d. during total 
incapacity. The memorandum was recorded on 
the assumption that she was an infant. The 
employers having failed in an attempt to get the 
register rectified on the ground that she was not 
an infant attempted, two years alter the recording 
of tlie agreement, to have the record removed on 
the same ground. The county ct. judge granted 
the application : — Held : the judge has no power 
to remove the record, except under Workmen’s 
(bmpensation Act, 1900 (c. 58), Sched. II. ( 9 ) (c), 
& had therefore no jurisdiction in this cas(j. — 
Schofield v. Clough (W. C.) & Co., [i913J 2 
K. B. 103 ; 82 L. J. K. B. 447 ; 108 L. T. 532 ; 
57 Sol. Jo. 243 ; 0 B. W. 0. C. 67, C. A. 
uiMwlationn : — Consd. Ware v. Whitlock, (19231 2 K. B. 

4l«. Reid. Park v. Audorson (1924), 17 B. W. C. C. 403. 

3668. Agreement obtained by Improper 

means.] — Schofield v. Clough (W. C.) & Co., 
No. 3657, ante. 

3659. Inadequacy of sum — Compensation to 

Infant — ^Approval of registrar.] — When an agre(?- 
ment for payment of compensation in a lump sum 
for injury by accident to an infant has been duly 
recorded by the registrar, after notices have been 
sent to the parties, & no objection has been taken 
on the ground of inadequacy of amount, the 
county ct. judge has no power to iHjmove it from 
the record under Workmen’s Compensation Act, 
1906 (c. 58), Sched. II. 19 (c), or under any general 
jurisdiction of the county ct., on the ground that 
in his opinion the compensation agreed on is 
inadequate. — W are v. Whitlock, [1923] 2 K. B. 
418 ; 92 li. J. K. B. 763 ; 129 L. T. Cydo ; (‘7 
Sol. Jo. 658 ; 16 B. W. C. C. 100, C. A. 


Sub-sect. 7. — Costs 
See Sect. 24, post. 


Sub-sect. 8. — Appeals. 
See Sect. 23, post. 


Sect. 17.— ENFORCEMENT OF AGREEMENTS 
AND AWARDS. 


Sec Workmen’s Compensation Act, 1925 (c. 81), 
s. 23 ; Workmen’s Compensation Rules, 1926, 
IT. 82-84, &, generally t County Courts, Vol. XIV., 
pp. 448 ct scq.; Execution, Vol. XXI., pp. 415 
et scq. 

3660. Enforceable as county court Judgment.] — 

Wliere a memorandum of an agreement has been 
recorded by the registrar of a county ct. x)ursuant 
to Workmen’s Compensation Act, 1900 (c. 58), 
Sched. II. (9), wlier*eby compensation to a workman 
is made payable by his employer so long as his 
total incapacity for work shall last, it may b (3 right 
to ajjply tt) tlie registrar to enforce tliat agreement 
lis a cf)unty ct. judgment ; but if the employer 
raises the question whether total incapacity has 
ceased, that being a (piestion which goes to tlic 
root of the matter, the registrar cannot direct 
execution to issue. If, on the other liand, it is 
admitted by the cm])loyer that the total incapacity 
continues, then on that admission there is his duty 
to pay compensation which will be enforced by 
execution. — Warren v . Roxburgh (1912), 106 
L. T. .554 ; 5 B. W. C. C. 263, C. A. 

AniMiaiion: — ^Refd. Jackaoni?. Uiitter (1913), 57 Sol. Jo. 401. 


3061. .] — R. V . Tiietfokd County Court 

Registrar, No. 3652, anlc. 

3003 , ,] — Pkice r. NVest.uin.ster Bryahio 

Coal A C.’oke Co., No. 3637, ante. 

3663. Right to enforce— Passes to personal repre- 
sentative.] — I’RK'IC IK \VE.STAIINSTER IIRYAIRO CoAL 
A, Coke (’(>., No. .3637, ante . 

3664. Execution— Application for leave to issue 
— Other remedy open.] — Sayers ik Ma.sson Scoit 
it Vo. (1905), dO Sol. .lo. 237. 

3005 , Made ex parte.] — A memo- 

randum of agi eement was rogistei-ed in tiui county 
ct. by wliich the eni))loyers agi<ii!d to make a 
weekly ])ayment of comixTisation t.o a workman, 
Ibnahim Said, “ during tlio time of the incapacity 
of the said Ibi’uliirn Said for work as a result of 
the accident in ac(!o]*danr;e wi*‘ !i the terms of 
Workmen’s Compensation Act, 1906 (c. 58).” 
1 'he omployojs ceased tlieir weekly ijayments 
under this agreement. ’rherim])on tlic workman 
applied in the county ct. for h^ave to issue execu- 
tion. Tlie cru])loyei'S who appeared, tendered 
evidence to show that the workman was no longer 


incap/icitate<l at the date ■vvlien the y)ayments 
ceased . Tiiis evi denco was held to inadiriissible, 
& leave was granted ti) the workman to issue 
execution : —i/c/d : tJic evidtmee tendered was 
admissible to sliow that tliere had been no default. 

Q'U. : whether such an aijplication for leave to 
issue execution can be made cx parte . — Ibrahim 
Said v. Welsford (J. U.) & Co., Ltd. (1910), 3 
B. W. C. C. 233, C. A. 

Annotations : — Folld. M‘ Dowell v. M'Qladdoiy (1916), 9 
B. W. C. C. 638. Rofd. Jackson u. Kiitter (1913), 57 
Sol. Jo. 404. 


PART XIV. SECT. 16, SUB-SECT. 6. 

t. Jurisdiction to remove — Ap' 
plicaiiim must he within six months 
— Workman without knowledffe of re- 
cordina or grounds for removed within 
time limited .] — Park v. Andbrson 
Brotubbs, [1924] S. C. 1017.— SCOT. 

a. Order competent 

after time if application within time .] — 
Paterson v. Ardbobsan Harbour 
Co., [1926] S. C. 442.— SCOT. 


b. InadeQuacy of sum — 

Temiyorary capacity only contemplated 
— Permanent incapacity supervening. J — 
M*Ouirb V. Paterson & Co.. (1913] 
S. C. 400 ; 50 So. L. K. 289 ; [19131 1 
S. L. T. 32 ; 6 B. W. C. C. 370.— SCOT. 

0 . Recovery of workman at 

time of recording — Order for removal not 
proper remedy .] — Baird & Co., Ltd. 
V. Stbvenson, [1907] S. C. 1259. — 

SCOT. 


PART XIV. SECT. 17. 


3660 i. Knforceail)le as county court 
judffment.] — Lawrik v. Brown & Co., 
Ltd., (1908] S. C. 705 ; 45 Sc. L. K. 
477 ; 15 S. L. T. 981 ; 1 B. W. 0. C. 
137.— SCOT. 


d. Right to enforce — Effect of 
resumption of work at full wages — 
Affreement 'not enforceable for pariimilar 
Bkatu & Keay V. Ness 
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Sect. 17. — Bnforcement of agreements and awards. 

Sect. 18 ; Sub-sects. 1, 2 cfc 3, A.] 

3666. Question as to capacity of work- 

man raised — Admissibility of evidence lor em- 
ployer.] — Ibrahim Said v. Welspobd (J. H.) & 
Co., I/i’D., No. 3065, ante. 

8667. Jurisdiction of registrar.] — 

Warren v. Roxburgh, No. 3060, ante. 

3668. Review of amount payable.] — 

Moakes V. Rlackwell Colliery Co., Ltd., No. 
3340, ante. 

3669. Judgment summons — Debtor’s Act, 1860 
(c. 62).] — The memoraDdum of the compensation 
awarded by an arbitrator under Workmen’s Com- 
pensation Act, 1897 (c. 37), when recorded in the 
manner prescribed by Sched. II. (8) of the Act, 
may be enforced by an order of committal under 
Debtor’s Act, 1869 (c. 62), s. 5. — ^Bailey v. Plant, 
[19011 1 K. R. 31 ; 70 L. J. K. B. 63 ; 83 L. T. 
4.59 ; 6.5 J. P. 52 ; 49 W. R. 103 ; 17 T. L. R. 48 ; 
45Sol. Jo. 57; 3 W. C. C. 209, C. A. 


Sect. 18.— PROTECTION OF COMPENSATION. 

Sub-sect. 1. — Payment into Court and 
Investment. 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 13, 26, Sched. I. (10), & Sched. II. ; Work- 
men’s Compensation Rules, 1926, rr. 60-65a. 

3670. Jurisdiction of arbitrator to order — For 
Investment on behalf of dependants.] — Where' an 
application for compensation under Workmen’s 
Compensation Act, 1897 (c. 37), is made by the 
legal personal representative of a deceased work- 
man OP behalf of himself & other dependants of 
the workman, the county ct. judge or other 
ai'bitrator has jurisdiction under Sched. I., clauses 
4-7, to order so much of the compensation as is 
allotted to the dependants to be paid to the county 
ct. registrar for mvestnumt in his mime on their 
belialf, & is not compelled to order it to bo paid to 
the legal personal representative. 

In an arbn. under Workmen’s Compensation 
Act, 1897 (c. 37), the county ct. judge awarded that 
a sum payable by employers as compensation for 
injury to a workman, resulting in death, should 
be apportioned between the widow who w^as 
the legal personal representative of the workman 
& tlio two infant sons who were the other 
dependants of the workman, & that the employers 
should pay the sum ap})ortioned to the sons to the 
registrar of the ct., to be invested in his name in 

the Tost Office Savings Bank for their benefit : 

Held: on the true construction of Workmen’s 
Compensation Act, 1897 (c. 37), Sched. L, clauses 
4-7, the county ct. judge had jurisdiction to make 
the order, & w^as not bound by the first part of 
clause 4 to order the pa>Tnent of the full amount 
of the compensation to the h^gal personal repre- 
sentative of the workman. — Daniel v. Ocpav Poat 
Co., [1900J 2 Q. IJ. 250 ; 69 L. J. Q. B 56^7 - 82 
L. T. .523; 64 J. 1>. 436; 48 W. R. 467 16 

T. L. R. 368 ; 2 W. C. C. 135, C. A. ’ 

3671. Who may make payment-^Agents of em- 
ployer— other than soUeltors.J— Not^thsteLing 


the terms of rule 56a & form 43 of Workmen’s 
Compensation Rules, 1007-11, where an amount 
of compensation has been agreed, it can be paid 
into ct. by other agents of the employers than their 
solrs., & the prcecipe sent with the money may bo 
signed by such agents, e.g, the Shipping Federa- 
tion. — Thompson (G.) & Co., Ltd. v. Pitt- 
Taylob (1913), 57 Sol. J^o. 479. 

3672. .] — ^A memorandum of an 

agreement as to a lump sum had been recorded 
in favour of the widow of a deceased workman. 
A firm of ship owners, the employers, sought 
to pay the amount into ct. Form 53, which, 
by Workmen’s Compensation Rules, 1907-1912, 
r. 56 a (4), must accompany such payment, requires 
that it shall be signed by the employers or their 
solrs. In this case the form was signed by “ The 
Shipping Federation, Ltd., as agents for the 
employers.” The registrar refused to accept the 
amount unless the form were strictly followed with 
regard to signature, & on the widow levying 
execution the employers brought an action for 
damages against the registrar : — Held : the 
rej^strar was wrong in refusing the fonn signed in 
this way ; form 53 was not an inflexible form, 
& was to be followed only so far as the circum- 
stances of the case would permit. — Thompson & 
Co. V. Ferraro (1913), 0 B. W. C. C. 401. 

8673. Effect of payment in — Employer freed from 
further responsibility.] — Rhodes v. Soothill 
Wood Coixiery Co., Ltd., No. 3567, ante. 

3674. Right to payment out — Not for costs of 
appealing— Stay granted on payment in.]— On an 
appliciition in the county ct. by employers to 
redeem weekly payments to a permanently injured 
workman, the county ct. judge fixed the amount 
at £534. The employers, who admitted tliat at 
least £355 was duo to the workman, obtained a 
si.ay pending appeal on paying the £534 into ct. T^e 
workman thereupon ai)plied for leave to take out 
£50 to be used by his soli*, in resisting the appeal : 
— Held : no costs having yet been incurred & tlui 
apidication not being in accordance with Work- 
men’s Compensation Act, 1906 (c. 58), Sched. II. 
(14), it must be refused.-' Marshall, Sons & Co., 
Ltd. V. Prince (1914), 7 B. W. C. C. 381, C. A. 

3676. Infant dependant — On attaining 

majority.] — An infant dependant to wliom 21 sum 
of money lias been ai>poi*tioned as part of the 
compensation for the death of her father under 
Workmen’s Compensation Act, 1906 (c. 58), is 
not entitled as of I’ight to have it paid out when the 
becomes sui jurist but tlie judge retains unfettered 
control over tlie disposal of it for her benefit. — 
He Golds (1918), 62 Sol. Jo. 424. 

3676. ,] — Where, in pursuance 

of a recorded agreement between an infant work- 
man & his employer, a lump sum of money had 
been iiaid into ct. under Workmen’s Compensation 
Rules, r. 53, in satisfaction of all claims under the 
Act in respect of an injury sustained by the work- 
man in the course of his employment ; — Held : 
(1) the workman on attaining twenty-one was 
absolutely entitled to the fund & to have it paid 
out to him ; (2) an appeal lay to the Ct. of Appeal 
from the refusal of the county ct. judge to make an 
order for payment out. — Johnston v. Liston 
(H.) & Co., [1020] 1 K. B. 90 ; 88 L. J. K. B. 1152 ; 


G F. (Ct. of 


SCOT. 

e. Execution — Application 


I.) 168.— 


for 


leave to issue— Qtiestwa as to capacity 
of workman raised.] — ^M‘Dowkll v. 
M*Gladdbrt (1916), 9 B. W. C. C. 
638.— IR. 

t. Unrecorded agreenurU— Enforceable 


^ ^^Otny — Oral agree 
w^if.j—cocnRANE V. Traill (1900), 1 
a . (Ct. of Soss.) 794. — SCOT. 

jc, — Dunlop r. Rankii 


defence .] — Colville v. Tigue (1905), 8 
F. (Ct. of S 088 .) 179.— SCOT. 

PART XIV. SECT. 18, SUB-SECT. 1. 

k. Agreement with dependants — 
Sum must be paid into ooRrt.]— H ar- 
LAND & WOLPP V. llADOLIPFE (1909), 
43 I. L. T. 106 ; 2 B. W. C. O. 374.— 
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121 L. T. 020 ; 36 T. L. B. 650 ; 03 Sol. .To. 702 ; 

12 B. W. C. C. 224, C. A. 

( 

SuB-SKCT. 2 . — Apportionment among 
Dependants. 

Sec Workmen’s Compensation Act, 1U25 (c. 84), I 
ss. 21 (2), 22 ; Workmen’s (Compensation Rules, 
1920, rr. 5, 04. 

3677. Jurisdiction of county court Judge — ^To 
apportion.] — Daniel v. Ocean Coal Co., No. 3670, 
ante. 

3678. .] — A workman was killed by 

accident, & the employers paid £300 into ct., with 
an admission of liability. There were two 
dependants, the widow & an infant child. 3'he 
county ft. judge did not apportion the compensa- 
tion between them, but made an order for certain 
payments i-o the widow. An agreement was then 
entered into between the widow & the cliild’s 
grandfather, whereby the latter should maintain 
(fc have the control & custody of the child, & the 
widow shouhl pay towards maintenance. The 
widow broke the agreement & obtained ihe cus- 
tody of the child, whcrcuj)on the grandfather 
applied to the county ct. judge to vary the ordcM- 
of Hept., on the basis of the agreement. The 
county ct. judge made an ord(u* that the child 
shotdd be in the custody of tlie grandfather : — 
Held : the county ct. judge had no pf)wer to deal 
with the custody of the cliild, but could only 
a])portion the compensation b(*tween the two 
dependants. — Fleming r, Robitritr (Jo.,liTD., 7fc 
FIJ3M1NO (1917), 10 B. W. C. C. 170, C. A. 

3679. Not to give custody of Infant.] — 

Fleming v. Kobukite C’o., T^td., J\*e Fi.kming, No. 
3678, anir. 

3680. Duty of arbitrator to apportion— Where 
infant dependants — No power to delegate to 
trustee.] — Where there are infant dependants, an 
arbitrator has no power to hand over to trustees 
the whol(? of the? eompensat ion to be disposed of 
for tlie benefit of all the dependants, wdth jxiwer 
to exclude from time to tim(^ such of the dopc*ndanls 
as circumstances might in their judgment r(*ml(‘r 
expedient ; he must make a specific allotment 
of part of the capital to each tl<'])(*iidant. - 
Manchester Carlton Iron Co., Ltd. (1901), 
89 L. T. 730 ; 08 .1. P. 209 ; 52 W. R. 291 ; 20 
T. L. R. 155 ; 0 AV. C. 135, (’. A. 

3681. Agreement to apportion — Effect of dis- 
ability— Power of registrar to sanction. |—Rhode.s v. 
SooTHiLii Wood Colliery (^o., l/ro., No. 3507, «>//c, 

3682. Employer not to be brought in.]— Rhodes 

V. SooTiiiu. Wood (Colliery Co., l/ro., No. 3507, 
anic, . 

3683. Right to re-apportionment— Variation of 
circumstances Death of one dependant.] -(1 ) The 
death of one of several “ depondjinis ” who are 
beneficiaries under an award under Workineii's 
Compensation Act, 1900 (c. 58), constitutes smdi 
a “variation of the circumstance !S ” of the other 
“ dependants” as will justify the ct., if it think 
proper, in altering the award under the provisions 
of Schedule I., Clause 9 of the' statute. 

(2) The notice of an application for variation 
that it is necessary in such a case by Workmen s 
Compensation Rules, 1907, r. 58 (3), to S(ii*vo upon 
“ all persons interested ” may be served upon the 
personal representative of a d<‘ad “ dc^pendant. 

(3) The interest of a “dependant” in com- 
pensation awarded him under the Act does not | 
pass to his personal representative on his death 
as part of Ids personal estate;.-- Ivey v. Ivey, 
[1912] 2 K. B. 118; 81 L. J. K. B. 819; 100 
Jj. T. 486 ; 6 B. W C. C. 279, C. A. 

j. — voi,. xxxiv. 


3684. Notice of application for re-apportionment 
— May be served on personal representative of de- 
ceased dependant.] — Ivey r. Jvey, No. 3083, anie. 


SUB-.SECT. 3.-- On Bankruptcy or Winding Up. 

A. Bighi to Preferential Payment, 

See Workmen’s Compensation Act, 1925 (c. 81), 
s. 7. 

See, generally. Bankruptcy, Vol. TV., pp. 471- 
480 ; Companies, V'^ol. X., pp. 912 910. 

3685. Jurisdiction of county court Judge -No 
jurisdiction to order payment by liquidator.]— 
A workman alleged to have been employed by a 
CO. api>lied under Workmen’s Compensation Act, 
1900 (c. 58), s. 5, for arbn. on the question wlietluT 
the i*eceiver appointed on behalf of debenture 
holders of the co. A: the liijuidator under its 
volunl^ary liquidation weri; liable to jiay Jiim as a 
preferential ])aymi*rit the sum for wliieh a weekly 
payment of 10.s-. 3d. awarded to him hefon; the 
winding u]) could be redeeined. A: as t-o the amouni« 
of siudi payment. Th(; county ct. judg(* made an 
order for the payment by the nxjcMver A li(pijd;itor 
of a lump sum to th(; workman //c/d ; any 
question whetht'r this sum was to be paid as a 
Iireferimtial payment was not the subject of an 
appeal undov Workmen’s (^om]K‘nsalioti Act, 

1 900 (c. 58), but must be decided in tlx* wimling up. 

Qn. : whether tlx; county ct. judg«; had juris- 
diction inxl<T WoF'kiiien’s (-V)nipcnsation Act. 
1900 (c. 58), s. 5, to make the order foi* paynxmt of 
the amount. lloMEft v. (iDrun, [nn2| 2 K. Ih 
303; '81 J.. .T. K. B. 201 ; 105 L. T. 732; ;> 
B. W. (’. (^ 51, C. A. ^ , 

3686. Limit of preferential payment— Work- 
men’s Compensation Act, 1923 (c. 42), s. 19 (2) 

Not retrospective, I — Abow sub-seci'. whxjh (;ame 
into operation on Jan. 1, 1921, (‘nactc*d that 
Workmen’s Compi^nsatiori Act, 1900 (<•. oS), 

s. 5 (3)» which lirniled the preferential payment 
to a workman tmtith^d to compensation oil tlxi 
winding \ip of the co. whi(;h employed him to ilOlh 
should cense to have; efb'ct. AboV(i sect, is not 
retro.spective, & therefore, wlxu-e a ih>. has goix‘ 
into liiiLiidal ion before .Ian. 1, 1921, the i)f<;lercntial 
iMiVnumt of cornpeiisation to any injured workman 
is limited to mO.—Bc Clemmons Alitminium, 
Ltd (1921), 91 L. .1. K. B. 187 ; 132 U- i- 448 ; 
il^ T. VriL 138; 17 B. W. C. C. 203; [1925J 
Jb A C. R. 01, D. C. 

liinolritWiL : — Apprvd, He Sixmdoun Cellli vy 

Kiist(;rn (Vuiltii ld Ext.(‘nKiou l.'o. v. Sxnwdown .<>10c-!*y ( •». 

L. .k p 

3687. - •] — ^I’ho abolition of the 

liniH^ilion iJlOO in the (iaso of a. hkpey. or 
winding 'H' on ilio preftn-enue accoriUid to pay- 
ments of coiniM-nsation to workmen for injury by 
accident uftectod by above sub-secl.., is prostioctive, 
K not Mdrospectivo,, & thcrefoii* tb<- 

civen by Workmen’s Compensation Act, lUUti 
(c. 58). K. 6 (3), is still liinitod to £100 whcie a 
receiver had been appointed in a debeiitur.! iioldcrs 
action against the co. liable Ai compensation 
had become } ayablo before Jan. 1, ^ 

when Workmen’s (Jompensation Act, 1923 (c. 42), 
came into operation. — He. 


What Is amount due In respect of compensatton.] 
—Sec Bankiu’WCY, Vol. IV., p. 

Liability of receiver & manager .] — See oom- 
pa“e 9 , \<A. X., p. 793 , No. 4982 . 

Q O 
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Master and Servant. 


Sect, 18. — Protection of compensation: Sub-sect, 3, 
B. ; svb-sect, 4. Sects. 10 20 1 Sub-sect, 1.] 

B, Right of Workrmn where Employer Insured, 
Sec Workmen’s Coiripcnsation Act, 1925 (c. 84), 

s. 7. 

3688. Workman subrogated to rights of em- 
ployer.] — KnIVETON V. NOimiEKN iOMPLOYEItS’ 

Mutual Indemnity Co., 1 K. B. 880 ; 

71 L. ,T. K. B. 588 ; 86 L. T. 721 ; 50 W. 11. 701 ; 
4 W. C. C. 37 ; snh nom. Northern Employers’ 
Mutual Indemnity Co., I/i’d. v. Kniveton, 18 
T. L. U. 501; 16 Sol. .lo. 432, D. C. 

AuiUiluJums .—'ReliL, I>aff r. Midland (’olliory Ownoiv’ 
Mutual Indemnity Co. (1913). 82 U. J. If* I*; J 
J'allln r. NorCioni Employers’ Mutual Indemnity Co., 
11925] 2 K. B. 73. 

See, further. Insurance, Vol. XXIX., pp. 406- 
408, Nos. 3204-3213. 


Sub-sect. 4. — Deduction and Set-Off. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 40. 

3689. What may be deducted — Rent — Where 
assent by workman.] — workman in i-eccipt of a 
weekly payment of compensation assented to the 
rent of liis cottage which he held as a temant of his 
employers being deducted from it : — Held : it 
was not necessary for the employers to pay the 
workman the full sum & then to receive back their 
I’cnt, as the workman had assented to the deduction. 
— Brown v. South Eastern & Chamtam Ry. Co. 
(1910), 3 B. W. C. C. 428, C. A. 

3690. Not compensation overpaid.] — 

Where under AVorkmen’s Compensation Act, 1906 
(c. 58), an application is made to reduce as from 
a definiU^ antecedent date a weekly payment of 
compensation under a recorded agreement, & a 
rcjduction is ordered as from that date, the amount 
overpaid under the agreement between the date 
from which tluj i*eduction is to take (ilTect & the 
date of tins order cannot be treated as a payment 
in advance pro ianio of the subsequent reduced 
weekly payments. Scinble : the amount overpaid 
may be recovered from the workman by action. — 
Hoseoood At Sons v. Wilson, [1911] 1 K. B. 30 ; 
80 L. 3. K. B. 519 ; 103 L. T. 616 ; 27 T. L. R. 
88 ; 4 B. W. C. C. 30, C. A. 

/'»//.;— -Ref d. Gibson v. Wishart., f 1915 1 A. (J. 18. 

Solicitor’s costs.] — See Workmen’s Com- 

pensiition Act, 1925 (c. 81), Sched. I. (10). 

Repayments of poor relief.] - -aS'cc Work- 
men’s Compensation Act, 1925 (c. 84), s. 11. 

Advance under National Health Insurance 

Act, 1924 (c. 38).] — See National JJealtJi Insurance 
Act, 1924 (c. 38), s. 10. 


SECT. 19.— PROHIBITION AGAINST ENDING, 
ETC., WEEKLY PAYMENTS. 

See, note. Workmen’s Compensation Act, 1925 
(c. 81), B. 12. 


3691. Effect of Workmen’s Compensation Act, 
1923 (c. 42), s. 14.]— Davies v. Glyncorrwg Col- 
LiKHY Co., No. 3059, ante, 

3692. On Jurisdiction of arbitrator to award 

compensation— After incapacity ceased.]— Work- 
men’s Compensation Act, 1923 (c. 42), s. 14, con- 
fers no jurisdiction on the arbitrator to award 
compensation to an injured workman after the 
incapacity has ceased. 

Where a dispute arises within Workmen’s Com- 
pensation Act, 1923 (c. 42), s. 14 (c) (i.), as to the 
cessation of the workman’s incapacity & an 
application is made to refer the dispute to a 
medical referee, the employer, pending the settle- 
ment of the dispute, may, under s. 14 {(■) (ii), 
pay into ct. the weekly payments payable in the 
meantime, whether the medical rcferencu^ is 
allowed or is refused on the ground that the dis- 
pute ought to be settled by ai'bn. 

Under an award mr.de under Workmen’s Com- 
pensation Act, 1906 (c. 58), & recorded in May, 
1913, in the register of the Sheilff Oi., applts. 
paid compensation to resp., an injured workman 
in their employment, until Sept. 8, 1925, when 
they stopped payment. A dispute having arisen 
as to the cessation of rcsp.’s incapacity, a})plis. 
applied to refer the dispute to a medieval referee, 
but the application was refused on the ground 
that the matter ought to be settled by arbn., & 
applts. then ap])lied for a review. Pending the 
arbn., resp., under the law of Scotland, charged 
applts. under the award of May, 1913, for arrears 
of compensation from Sept. 8, 1925, to the date 
of the charge. Applts. then raised an action of 
suspension tin consigned in ct. the sum charged for 
& a further sum for expenses, ^ had since paid 
into ct. the subsequent weekly iiayments. Sus- 
pension was refused on the grountl that payment 
into ct., under s. 14 (c) (ii), was not applicable, 
except^ where a reference liad actually been made 
to a medical referee: — Held: the suspension 
oiiglit be allowed. — N iddrik iNi- Bknhar Coal 
C o. V. Dee, [1927J A. C. 299, II. L. 

Annotation : — Consd. Ocean Coal Co. v. Davies, [1027] A. C. 

271. 

3693. Provisions of Act— Applicable to payments 
under unrecorded agreement — Or to voluntary 
payments.] — Pudney France (William), Pen- 
wick t't Co., Smith v. Ueaiui & Co., No. 3081 , ante. 

3Q94, ,] — The workman was incapa- 

citated by an accid(*nt Ai rec(uved full compensa- 
tion from his employers until his panel doctor 
certified he was lit for work on Jan. 5, 1925. On 
that day he took thti certillcate to the employers, 
who paid him the weekly payment ihcu due. He 
signed a receipt for that payment in \^'hi(dl it was 
described as a “ final claim.” When he was told 
that the weekly payments would be stopped, he 
said “ All right.” He did not go back to his old 
work, & made no further claim until Aug^7, 1925. 
The claim was heard on Nov. 10, 1925, the 
county ct. judge found th(^ man was lit for work 
on Jan. 5, 1925, & he dismissed the clain^ for 


PART XIV. SECT. 18, SUB-SECT. 3. 
B, 

l. Liability of employer transferred 
to insuratuM company.] — Disockdi v. 
Sullivan group Mining c^o. & Mary- 
land Casualty Co. (No. 3) (1909), 14 
B. C. n . 273 ; 2 B. W. C. C. .514.— 
CAN. 

m. .] — Craig & Hancock r. 

Royal Insurance Co., Ltd. (1915), 
49 I. L. T. Jo. 200.— IR. 

PART XIV. SECT. 18, SUB-SECT. 4. 
3690 1. IVhat may be deducted- \ui 


compensation ovcritaid .] — Flynn v. 
BuitOKSS (1914), 48 I. L. T. 132. 

— IR. 

n. ly/int way be suhieci of set-off 
— Sot expenses awarded employer in 
application for review. 1 — Uobewell 
Gas Coal Co. v. M’Vtcjak (1904). 7 F. 
(Ct. of SoHS.) 290.— SCOT. 

PART XIV. SEfCT. 19. 

0. I*ower to terminate paywM?/!/# — 
Exce 2 ited case.s — JHf/ht of temjtorary 
suspension only.] — The* oiupIoyor’H rlfflil 


to end or diminish a w(x^kly payment 
In the excepted caacs under Workmen’s 
Oompenaation Act, 1923, a. 14, Is 
merely a rlfflit to withhold or reduce 
pro tempore his aotuuJ disburaements, 
& la without prejudice to the queation 
of hla liability in Uic event of the 
workman eatabllshinp: that the true 
atate of the facta docs not warrant the 
employer’s action. — M’Ginty i\ Cana- 
dian Pacific 8.S. Co., Ltd., Elder v. 
Hay (J.) ik. Sons, Ltd,, [19251 8. C. 
33.— SCOT. 

p. Power to suspend payments .] — 
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Part XIV. — ^Workmen’s Compensation Acts. 


compensation from thal^ date to tlic lioaring on 
the ground that payment was stopped by agree- 
ment within Workmen’s Compensation Act, 
J923 (c. 42), B. 14 : — Held: there was an agree- 
ment within Workmen’s Compensation Act, 1923 
(c. 42), s. 14, & tlici employers wore entitled to stop 
compensiition ; agreement in this sect, means 
assent & need not be registered. — Feeney v. 
Firbeck Main Collieries, Ltd., [102(i] 2 K. 11. 
218; im L. J. K. B. 089; 134 L. T. 745 ; 19 

B. W. (’>.(^33, A. 

3695. Not applicable to payments under 

pension scheme.] — A workman, aged sixty-one, 
in the oniployment of the .Port of London Autho- 
rity, was receiving compensation for total in- 
caxiacity. llruler a pension sclieme, to which the 
Authority & its employees contributed, he would 
have been entitled to a pension on retiring at the 
age of sixty-hvc, or if incapacitated by injury, at 
Rucli earlier ago as he might be superannuated. 
Until tlie pension fund reached a certain hgure, 
which had not yet happem^d, the pensions were 
to be pa id out of the gimeral revenue of the Autho- 
rity. The workman was superannuated at sixty- 

& was theroaftA*!* iiaid the pension & received 
no com])en.sation. On a claim for compensation 
tlie county ct. judge treated the pension as con- 
trlbul(Hl lialf by the workman & half by tlie 
employcis, eVi taking it into consideration on that 
basis he awarded compensation at tJie full rate of 
35.S. until the date of tlie award & then at the raU' 
of 12.V. ()d. ji. week : -Held : (1) the fact that the 
payiiKMits und(*r tlu^ pension scheme were inaile 
fi'om the general funds of t/he einploy(M*s did not, 
in the circumstances, make the payments purely 
voluntary on tht* part of tlie employers, the 
county ct.. judge was ent itled to exei'dse his dis- 
erd-ion in taking them into consideration on tJie 
basis ho did ; (2) the judges was right in awarding 
full compensation until tlu^ date of the awaref, 
becaiisi* t he iiension scheme was not an agr(‘f*ment 
under which the emi)loy<*rs could end or diminish 
compensation within Workmen’s (.'Uinpensatlon 
Act, 1923 (c. 42), s. 14 ; (3) the county ct. judg<^ 
was right in excluding the consideration that the 
liension to which the workman was entitled at 
t he age of sixty-one was le,ss than that to whi<*h 
hi^ would have Ixmui entitled at the age of sixty- 
liv<*, but. if A when the workman attaiiu'd sixty- 
live lie. might. b(i entitled to apply for a review 
of the compensation. — Lanoford r, l*()irr of 
London Autmor.ity (192(1), 95 ,1. Iv. 15. 887 ; 

1.35 I.. T. 025 ; J9 15. W. C. V. 253, (’.A. 

3696. Right of workman to resort to arbi- 

tration — Procedure not followed.] — Uudnky v. 
Fran(30 (William), Kenwkmv A (’o.. Smith v. 
liEAC'ii A (’o., No. 3081, ante, 

3697. Procedure followed.] — Where 

the procedure laid down in Workmen’s (Join 
pensation Act., 1923 (c. 42), s. 14 (c) A the proviso 
t hereto is follow(*d A pro.seciited by both patiies to 
a conclusion tliere is no right t-o lih? a sub.sequcmt 
ro(piest for arbn., except by way of review where 
thei'(» has been some change ol cii-cumstances. — 


IIIIODES V. Dioby Colliery Co. (1920), 70 Sol. Jo. 
790 ; mb nom. Hhodes v. IJiaBY Colliery Co., 
l/TD., Wilson r. Dioby Colliery Co., Ltd., 19 
B. W. C. C. 283, C, A. 

3698. Dispute as to ending of incapacity-- 

Right of master to pay compensation Into court.]— 

NiDDRiE A Beniiar Coal Co. V. Dee, No. 3092, 
ante, 

3699. Failure by employer to adopt procedure— 
Omission to appoint medical referee.] — D avies r. 
(iLYN(’ORRVVO COLLIERY Co., No. 3059, ante, 

3700. Omission to serve report of medical 

practitioner.] - - Woi-kmeii's CumiKuisation Act , 
1923 (c. 42), s. 14 (c), is to be read with Workmen’s 
( ’om]K‘nsat.ion Act, 1900 (e. 58), Sclu‘d. I. (15), A 
accoi-dingly, the employer must serv<i tlu^ report 
of a medical practitioner, upon which he relies, 
witlnn six days from its date, in accordance with 
the requirements of t hat ptiragraph.— (liLLE'lT v, 
Fowler (.Foiin) A (\). (Leeds), J^td. (1920), 19 
B. W. V, C. 207, C. A. 

3701. Right to recover payments made.]— 

I5y Workmen’s Compensation Act, 192J5 (e. 42), 
s. 14 : “ an (unployer shall not be entitled otlier- 
wis(i t lian in pursuamu^ of an agreem(‘nt or aibn. 
to tmd or diminish a we(‘kJy payment under the 
])rineipal Act. <‘X(;e]>t. ” in certain cas(‘s : Held : 
an employer is not Jiabl(‘ de jure to pay com])ensa- 
tion after tlu‘ termination of incai)acitVj A t lioiigh 
be must continiK? W(^ekly jiayments de fuelo until 
it lias bcMui ileteriuiiied iu an ai*bn. that the in- 
capacity^ has ceas(‘(J, he is entit led on such d(*ter- 
mination t.o rcTovei* back the jiaynituits made 
<luring inea.])acit.v.— Ocean Coal Co., Ltd. v, 
Davies (1920), 1.3 T. L. It. 19.S ; 70 Sol. .io. 1219, 
11. L. ; reesf/. 19 15. W. (', ( \ 223, (\ A. 

3702. Power to terminate payments -After 
agreement to pay full compensation.] — D avies v . 
Midland Hamavay (Auioaoe A Waouon (^o., 

I/PD., .\o. 2708, If/de. 


Se( T. 20. review of weekly payments. 

Sou-sect. 1. — Tn Cjoneual. 

»SVc, (/eueralhf, WorknuMi's Couipensa-t-ion Act, 
1925 (v, 8 1), s. 11. 

3703. Only remedy for disputes after arbitration 
had.] -WArrs r. Loijan A IIeminijwav, No. 3078, 
uute. 

3704. May be made without proceedings in 
court - Implied from conduct of parties.] — A 

review <»f weekly payments b>' t-he parlies ihein- 
s(*lves may take place. Such a ri'view A a.n agri'i*- 
iiient may he implied. 

Compensation was paid from Aug. 22 l-o Se]>t. 23, 
wlien the man returned to work at full wages. 
This lie continued to do till Nov. 10, viieii he was 
diseliargi'd bi‘(;aus(‘ tin* ]>it was closi'U. h’or tlie 
next tliree montlis lie ap])lied for work, but tliere 
was none for him to do : Held: there was evi- 
d<‘nce that on Sept. 2!5 tin* weekly paynumt was 
reviewed A ended by mutual consent-.- Bradbury” 


An employer who is applying: for review 
nf an award is not entitled, peiuUtig 
iHJvlew', tn suspend a charge under the 
award. — Bknt Colliery (!o., Ltd. v. 
0*Hare, Cadzow Coal Co., Ltd. v. 
Kassan, Wai’son (John), Ltd. v. 
Fitzpatrick, Saaqs r. Scullion, 
M'Andrevv & Co., Ltd. r. Barkausas, 
Watson (JonN), Ltd.*?. ( Collins (1924), 
17 IL W. C. C. 424.— SCOT. 

q. Apiilicalimi to pautuents ac- 
eeptvd aa atatviory compniaaivm.] — 
The prohihition agaliisl. ending: or 


diminishing w'cekly ]»aynientH under 
Workmen’s ( 'onipoiiHiil ion Act, ]92:J, 
s. 14, is not limited t(» payments imide 
under an .award or a reconled j»r 
lmmcdlat.ely recordable aKnumient, hut 
extends to any payments drfnrto m«(l<* 
])y the employer & aenepted by tho 
workman as statutory compensation 
— LIND.4AV r. (iLAHOOW IRON & ^IT.Fl. 

Co., [lUa.M S. (1. 2S7. -SCOT. 

PART XIV. SECT. 20, SUB-SECT. 1. 
3703 i. Only rntudy for diaputes after 


arbitralitm had,] — Fife Coal (Jo., Ltd. 
17. Lindsay. 11908] 8. C. 431; 4.'* 
He. L. II. 317: 15 S. L. T. 742 ; 1 
B. W. C. C. 117.— SCOT. 


3703 ii. .]— WiiitoN & Clyde 

Coal (Jo., Ltd. v. Cairnduff, 11911] 
S. C. «47.— SCOT. 

r. Date from which review ia open 
— Date of re^aaiion of incapacity .] — 
Gibson A (Jo. v. Wihuart (1914), 51 
He. L. B. 51C.--SCOT. 

G G 2 
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Seel. 20 . — Revieto of weekly payments : Suh-sects. 1, 
2 d? 3, C. ; suh-seci. 4, A.'\ 


V, Bedworth CoAii & Iron Co. (1900), 2 W. C. C. 
138, C. A. 

Armoiationa : — Befd. Bushy r. llicliardHOii (1901), 3 W. C. C. 
64 ; Webster v. L. & N. W. Jly. (1901), 3 W. O. C. 52. 


Sub-sect. 2. — Wifat Pan^irnts may bk 
Reviewed. 

See \Vorkin<‘n's Compensation Act, 1025 (c. 84), 
s. 11. 

3705. Compensation awarded by committee repre- 
sentative of workman & employer.] — Wluue a 
committee, j'cpresentative of an employer As his 
workmen, acting under Workmen’s Compensation 
Act, 1897 (c. 37), sched. II., para. 1, have decided 
the amount to be paid weekly to a workman as 
(compensation for an accident, & tlie workman 
subsequently desires that the weekly ])ayment 
may be reviewtid, As giv(‘s due notice that he ob- 
jects to the committee liolding an arbn. with re- 
spect to tlie review, a county (;t. judge has juris- 
diction t^o lijf^ir As determine the application to 
review. — K. r. Temim.kr, 7iV p. llowARTir, [1912] 
2 K. B. 444 ; 81 L. J. K. B. 80.5 ; 100 L. T. 8.55 ; 
28 T. B. li. 410 ; 50 Sol. .To. 501 ; 5 13. W. V. C. 
4.54, C. A. 

Expld. Hcbollold r. C’lougrh, [1913] 2 K. B. 

103. 

3706. Weekly payments under unrecorded agree- 
ment.] -WiiiUiAMs r. (lUEST, Tvke.s As Nettle- 
FOLD.s, l/ri)., No. 3718, 2 »osf. 


Sub-sect. .3. — When IIeview Available. 

,4 . CondUions Vrevedoii. 

3707. Whether amounting to condition pre- 
cedent — Existence of dispute between parties.] - 
A workman liaving met with an accidemt within 
Workmen’s (bmpensation Ac^t, 1900 (c. 58), an 
agreement was made between liim As his cmiployers 
wh(*reby they admitted liability As total incapacity 
Ac agreed to make him a weekly iiayment as com- 
pensation. Tlioy subsequently applied for a 
review of the weekly i)ayments A: asked that tliey 
should be tenninated on tlu^ ground that the im 
capacity of the workman had ceased, ’'.riie (county 
ct. judge held that, no (juestion luid arisen bc^tween 
the parties when the aiiplication was commenced, 
therefore lie had no jurisdiction t o entertain it ; 
Held : the existence of a dispute Ixd ween tJie jiar- 
ties was not a condition precedent to an applica- 
tion to rendew under Woihmen’s ( ■ompeiisation 
Act, 1900 (c. 58), sched. J., clause 10. -Tyne 
Tees Siiuumnu (k>.. Ltd. v. Wiiilo('K, 11913] 3 
K. B. 042 ; 82 L. J. K. B. 1091 ; 109 ].. T. 84 ; 
.57 Sol. ,To. 710 ; 0 B. W. (’. i \ .559, (\ A. 

3708. Payment being made at time of ap- 

plication.] — On Aug. 18, 1923, S. having met with 
an accident while in the course* of his employment, 
the cmployei*s entered into an agreement with 
him on Nov. 5, 1923, admitting liability As agreeing 
to pay him compensation during total incapacity. 
d"he workman suHiciently recovered to be able to 


return to liis work on Nov. 24, 1923, wlien the 
weekly payment which had been made to him as 
compensation was stopped. The employers, 
having commenced arbn. proceedings on Mar. 22, 
1924, with a view of terminating or diminishing 
the compensation agreed to be paid during total 
incapacity, the workman tiled a memorandum of 
the agreement of Nov. 5, 1923, whereupon the 
proceedings were adjourned sine die. On July 2, 
1924, the employers commenced arbn. i)roceed- 
ings againby way of review to diminish the weekly 
j)ayment under the agreement on the ground 
that the woi'kman had returned to work. At the 
hearing in the county ct. a i)reliminary objection 
was taken to the proceedings on behalf of the work- 
man that no case for review had arisen und<‘i* 
Workmen’s Compensation Act, 190(5 (c. 58), 
sched. I., para. 1(5, which had ref(*r(*nce only L) a 
weekly payment in existence. This preliminary 
objection to procedure was dismissed by the county 
ct. judge on the ground that tlui w(*(^kly ])aym(*nt 
under the agreement was only in abeyance. A: he 
awarded the workman 3.s. (5(/. a wetik from Nov. 24, 
1923, on the ground that now there was only 
Xmrtial incapacity, Ac he modified tlie agreement 
accordingly Ac the workman was ord(M*ed io ])ay 
the costs, ’rhe workman appealed against tin* 
decision on the preliminary objection : — Held : 
the (*m])loyers wtni* entitled to take the proceed- 
ings by way of review under Workmen’s (bm- 
pensation Act, 190(5 (c. 58), sched. 1., which re- 
ferred to a weekly payment which was still in a 
legal sense* in existence, thougli as under tin* 
agreements in the (;as(*, in abeyance, as there was 
a liability in resi>ect of tlie acciihmt c*xist-ing at 
tlie thru* of tin* application to review although 
the em])loyers at tlie t.itiK^ wc^n^ not making any 
we(fkly payments. -Wolseley Motors, Ltd. i\ 
HiiMtv (1925), 1.3.3 L. T. 70; 18 B. W. C. 0. 15, 
(’.A. 

Change of circumstances.] — See Sub- 

sect. 4, 

B. Order of Court TernihiaHtiy Compensation . 

3709. Bar to review.] -Nicholson v . Piper, No. 
3.521, ante. 

3710. .] ' Tayia>r V. London A: North 

AVestern Ry. (’o., No. .3524, ante. 


C. Applicaiion of Doctrine of res judicata. 

3711. Whether applicable— To question of in- 
capacity of workman— Change of circumstances.] — 
Upon an application by employers for a review 
of the weekly sum paid as compensation to a w^ork- 
man in i*espect ol injuries arising fi*om an accident 
under Workmen’s Cornpcinsation Act, 1897 (c. 37), 
the county ct. judge, acting on the opinion of 
medical experts that the workman was not iii- 
capacitak'-d for work, made an award, ordering 
the weekly payment to bo reduced to a nominal 
amount. On an application for further review 
of the payment by the workman, evidence was 
tendered to show tliat, since the pi*evious hearing, 
he had repeatedly aiiplied for employment, & had 
been unable to obtain it on account of liis condi- 
tion arising from the accident. The (jounty ct. 
judge refused to entertain the application on the 


PART XIV. SECT. 20, SUB-SECT. 2. 

t. We^ly payments vndcr tiurv 
curded ayreement — Payments discon- 
tinued — Agreement recorded.}— Loon- 
UKLLY iBON & COAL Co., Lt1>. V. 
SINCLAIR, [1909] 8. C. 922.— SCOT. 

a. .] — Nelson v. Scm- 

AUfiRLBE Iron Co., jl910J S. (\ 300. 
—SCOT. 


b. Agreement not acted on 

for ten years .] — ^Wilson v. Baird & 
Co., [1923] S. C. 164.-H5COT. 

PART XIV. SECT. 20, SUB-SECT. 3. 
— -A. 

0 . Consignment- of payments \ceekly 
— Consignment in lump sum of all 
payments due to date of suspension — 


Sufficient .] — 1»knman v. CAriUNui'ON & 
Auciilochan Collikuies, Ltd., [192(5] 
S. C. 406.-H5COT. 

PART XIV. SECT. 20, SUB-SECT. 3. 
— B. 

37001. Bar torevieiv.] — Cadenhead 
V. Aura Shtpbuitj)ino f*o., Itd., 
[1910] S. 0. 1129.- SCOT. 
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ground that tlM3 condition of tho workman was 
rrs judicata, & that there liad been no change of 
circumstances since tho previous hearing, so as to 
give him jurisdiction to nsview the payment : — 
Held : the doctrine of res judicata did not apply 
to th(‘ d(3cision of tJwj county ct. judge on the pre?- 
vious liearing, &, there ai^parently being evidence 
of a (^liange of circumstances, lie ought to enter- 
tain the application. — S uauman v. HoLLinAY & 
(j1iu3ENW()()0, J^td., [1901] 1 K. 11. 2il5 ; 7.‘{ L. .1. 

K. B. 170; 90 J.. T. 40; OS .1. P. 151 ; 20 T. 

L. B, 105 ; 18 Sol. Jo. 130 ; 0 W. 0. C. 147, 0. A. 
Amwiaiwns { jOBsUl, Poag r. Locliwdod C^IlicrioK (11)09), 

Ji. W. ( J. (*. r)4y. FoUd. Cawdor & Oaniant Collieries 
r. JoiKw (1909), 3 it W. (t C. 59 ; Tlirajuiiei-o Hay Dovolop- 
jiieut Co. r. Hroiiiiaii (1909). 3 H. W. (’. 403. Apprvd. 

JMead v. Lockliart (1909), 3 Ji. W. (;. C. 39S. Apid. Itad- 
rliJlo r. 1 »imj111c Steam Na\igaliuii Co., jlOlOJ 1 K. Ji. 
085. Distd. Jjintlioriio J)iiisdalo Smelting C!o. i\ Hoy 
(1917), 80 L. .1. K. Ji. 995. Reid. Hall r. Hunt. (1912] 
A. ('. 49(i ; (lil)Koii r. Wihliari, (1915] A. C. 18 ; Dnmlf'c, 
rcrtli & Fjondoji Shipping Co. r. Willcock (1916), 9 Ji. \N’. 
C. C. 471. Mentd. Jinssell r. Jludd, [1923] A. C. 309. 

3712. .] — After injury by acci- 

dent ail award of U1 per week coniiieiisation was 
made ii) the injured workman in Feb. 1908. On 
an application for review in Oct. 1908, the county 
(^t. .iudgo, after hearing tin; medical evidence, 
continued tlio weekly payments of £1. On a 
fuiiher application tio i-eview in Mar. 1909, the 
emidoyers tendered evidence in support of this 
appliciiiion which admittedly called in question 
the accuracy of the medical evidence given in 
Oct. as to the tlien condition of tlie workman, 
^riie county ct. judg(* held that ili(3 man’s condi- 
tion in Oct. was res judicata, & it'fuscd to admit 
tlic (ividcnce ; — Held : The evidtmee must be 
admitted. — M ead v, LocrciiAUT, JjTP. (1900), 2 
B. W. (\ C, 398, (I A. 

jHUoitUion : — FoUd. (Jawdor X' Cariuiul (’ollierios r. ,Toiu*s 
(1909), 3 JF. W. C. 59. 

3713, .1 — A collier lost tJie sight 

()f an (*y (3 by accident, it comiiensation was jiaid 
for two & a half years under an agi’cemeiit. 
Another agreeiiKUit reduidng this aiuount of com- 
lieusjition was then entered ink) in Mar. 1908, 
111 Jan. 1909, t.la3 cmployeis applied to further 
j’educe the compeii-Siition. ’rJie workman con- 
tended that tlio amount of his incapacity ha<l been 
s(dtl(‘d once & for all by the agicemeiit of Mar. 
1908. The judge lield tliat the man was fit for 
his work as a miner, ^ reduced tJio comjienHation 
to Id, a week : — Held : there was evidence bc^fore 
ilic county ct. judge with I’egard to the man’s 
condition on w'liieh lie was entitled to come l-o 
siicli a decision. Tlie workman’s contention that 
Ills condition was res judicata, k that no cliange 
of circmnstance had taken places was had. — 
PAWDOU & (lAHNANT CoiJAEUlES, LtD. V, JONKS 

(1909), 3 B. W. C. C. 59, 0. A. 

3714. .] — Kadcliffe v, Pa(3ific 

Steam Navigation Co., No. 3733, post. 

3715 , .] — As the result of an 

accident, a rivek^r had one (3ye blinded. He 
received compensation until tlicwouiul had hwihul 
it, on an application by the einjiloyers to teririinak; 
the jiaymcnts, he was awarded a <leclaratiori of 
liability & payments avoi’c skipped.^ He was at 
this time quite able to do his old riveting work, 
& had been offered it by his employers, but had 
refused, as he was afraid of the remaining eye 
being injur(?d. His employers found him painting 
Work instead. He was, however, not able to earn 
his full old wages at Uie painting work, & app.ied 
for an increase of compensation as from the date 
of the first review on this gwund. There was 
evidence t^t tho employers liad repeated theu’ 
offer to employ him at his old work, but that he 


had again refused. ’Phiu-e was no (‘hange in ilic 
circumstances since tho first n'vicw \~1lcld : the 
application was misconceived.— Cox r. Braitii- 
WAITE & Kiuk (1912), 5 B. W. C. C. (HS, C. A. ; 
•previous •procecdhigs, siif) •>mn. Braithwaite A 
Kiiik V, Cox (1911), 5 B. W. C. C, 77, C. A. 

Amutiutum. : - Reid. lI«>\vnnLs r. WharUiu (1913), 6 U. W. 

r. 611. 


3716. .] — A workman broke l)is 

wrist by accident arising out of & in the course 
of his einploymcnt. Jjiability wes admitk'd & 
compensation jiaid by agretnuent. The employers, 
later, ajiplicd to review Aj diminish the weekly 
payment, & the (bounty ct. judge awarded the re- 
duced amount of 5.v. a week. More than two 
years alter the employers applied again to riwiew 
& k'rmimiie tho i)ca>nn('nt on th(* gre)und that all 
incai)acity due to the a(!(jident liad come to an 
end. TJm 3 count y ct. judge held tliat he Iiad no 
power to do so. Jiaving made a “ limd award ” 
of 5.S. a week : — ifetd : 1h 3 lia<l misdirect-cd him- 
self, & the case must he rernittc’d lo him for review 
in accordane(‘ with th(3 jirovisions of Workmen’s 
Conij)ensation Aet, 190i) (<;. .58), sch(‘d. I. (19). — 
Dundee, Peiitii iV: London Shtitfng (N). v. 
WiTXCOCK (1919), 9 H. W. C. 171, (?. A. 

3717. Payments terminated on pre- 

vious application.] — Nicholson v. Piper, No. 352 1 , 
ante, 

3718. To question of liability of employer— 

Admitted under existing decisions —Subsequently 
reversed In House of Lords.] — In 1018 a lad c*iii- 
ployed ill resi>.’s colliery w’as seriously injured by 
accident while travelling by a train specially jire- 
vided for r(*sps.’ workmen by p)ntract with the 
railway co., & had to have his leg ami>utakMl. 
Having regard to tlie ens(3 of ('remios v. (iuc-sf, 
Keen ct: Nrttlrfotds, I ML, No. 2391, ante, th<3 em- 
ployers admiUcMl liability cV:; paid compensation 
for a period, hi 1923 the Houses of lx)rds in St, 
Helens ( Jollier p (Jo., Lid, v. HvwUson, No. 2391, 
an/e, reversed t-liis decision. Tn 1921 tho workman 
liaving been cbschargi’d owing to the closing of 
tlu? colliiTy, i^ liaving in the mi'antime attainotl 
the age of tvvcml y-one years, filed an application 
for arbn. : as to the liability of re*s})s., k> as k) the 
amount of the coirijiimsal-ion, which he claimccl 
should be increased. The county ct. judge made 
an award for in(.’i*eas(‘d coni])(*risatiori, held that 
the question of liability had hi3eri settli'd hy agree- 
ment : —y/c/d tlii3 ajiplical ion was really oms to 
Vi view’ a payment, under an uni-ccorded agivemcnt, 
tln 3 question of liability was (concluded by such 
a.gre(*mont, althougli not 7-(‘coi*ded, & it could not 
be* ivopencd bei'iauso of a subsequent d<*cLsion of 
th (3 House of Jxirds holiling that thoiv was no 
liability on the liinploycrs in a similar case. — 
WlIJAAMS V, (llTEST, KEEN & NET'JTLEFOLDS, J/l’D. 

(1925), 133 li. T. Ill ; sah nnni. ClUEST, Keen iV 
Nettdefouds, l/i'D. V. Wflt.iams, 18 B. W. C. C. 


98, C. A. 

AmwlotiimH : 


-DisM. IXivi.w r. Allillttii.! i:y. 

WiiKwm Co. (I !)■-'«). 1!) I*. W. C. f. 0!). Ap^. & Apia. 
' ''936J 3 K. J>. 21f>. 


FecMicy 1*. jqrl«H’k Atiin < 1 19 

3719 , To question of calculation of com- 

pensation.] — (^RossFiJ^ii!) Sons, JjTD. v, Tanian, 
No. 3721, 2)osl. 

3720. — Wrong principle applied in 

calculating average weekly earnings.]— Hains & 
Strange Corret, No. 3315, ante. 


SUIJ-SECT. 1. — (hlANGE OF CIRCUMSTANCES. 

A, (Jondition Precedent to lieview. 

3721. General rule.] -An application under 
Workmen’s Compensation Act, 1897 (c. 37), 
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SecU 20 - — Beview of tveekly payments : Sah’scct. 4, 
A. & B. (a) db (i^] 

sclicd. I., clause 12, for the i-eview of a weekly 
payment cannot be entertained, wlieix* there has 
been no change in the circumstances of the case 
since the weekly payincmt was awarded. — Cross- 
field & Sons, lyri>. r. Tanian, [1000] 2 Q. 11. 
020 ; 00 L. J. Q. Ih 700 ; 82 L. T. 813 ; 48 W. R. 
000 ; 10 T. L. li. 470 ; 41 Sol. Jo. 501 ; 2 W. C. C. 
141, C. A. 

Aumtlaiims ;-'-Refd. Sluirjimii r. Holliday & (Irwnwood, 

111104] 1 K. n. ; KudolUTo v. Poclflo Steam Navltfa- 

llon (Jo., noioj 1 K. U. (iS5 ; LinUiorpo Dliisdalo Siriolt- 

Jn»r CJf». V. Hoy (]»17), 80 L. J. K. 13. 9U5 ; Tarr v. tJory. 

[iyi7J 2 K. 13. 774. 

3722 . .] — A workman lost an eye by acci- 
dent, A recjeived compensation. When paiiially 
recovered lie obtained an award of paiiial com- 
pensation, A was givc;n liglit work. Later on tJic 
oinployei's, believing that the incapacity had 
ceased, applied for a i*eview. The employers’ 
doctor said the man could do liis old work, though 
for fine work he might have to wear glasses. The 
man said he could not do this work, & his doctor 
gave evidence that the man’s condition was the 
same as at the time the former award was made. 
The county bt. judge found there had been no 
cliange of circumstances upon wliich a review 
could bo based, & dismissc^d the application : -- 
Held : thei*e was evidence to support the finding. 
— North Eastern Marine ENoiNiiERiNcj Co. v. 
Davison (1915), 8 B. W. C. C. 248, C. A. 

3723. .] — In 1915 a boyclain ^d 12.s‘. (irf. a 

week compensation for a fractured hip caused by 
(Accident in his employment, alleging total in- 
capacity. The employers denied the imjapacity 
A disput(;d the amount claimed, but consented 
to an. award of Is* i)d. a week. At the licaring 
a doctor gave evidence for the employers that 
the boy was sulTcring from coxa vara as the result 
of rickets. The county ct. judge awarded the boy 
12». Od. a week. In 1917 the employers applied 
to I'cview on the ground that the boy was not 
now sulTering fi*om the cfl'ects of the accident. 
At the hearing thcj same doctor gave the same 
evidence as he did in 1915. The arbitrator re- 
fused to I'cview on the ground that he was being 
asked to find that tlie boy was sullering from coxa 
vara du(J to rickets, when by the award of 1915 
it liad been d<*cided that he "was sulloring from 
coxa vara due to accident : — Held : the arbitrator 
was right, as the same issue w’as raised by the 
application to i*eview wbich had been d(;cided by 
the award, & there had been no cliange of circum- 
stances since the award. — Linthor}*r Dinsdale 
Smelting do., Ltd. v. Hoy (1917), 80 L. J. K. B. 
995 ; 117 L. T. 234 ; 10 B. W. C. C. 350, 0. A. 

3724. .] — M 0 AKE 8 V. Blackwell Colliery 

Co., Ltd., No. 3090, ante. 

3725. .] — The workman, who was suffering 

from luiiKjr’s nystagmus, was in receipt of com- 
])(;nsation under a duly recorded agreement dated 
Apr. 11, 1918. In Apr. 1910, lie applied for a 
review A increase of the weekly payments, A an 
award was made on the basis of t/ot^l incapacity. 
On Mar. 28, 1923, the employers applied for a re- 
view A diminution of the weekly payments last 
awarded, on the ground that the workman no 
longer suffeivd tlie same dogrcie of disability by 
reason of the nystagmus. The mi^dical evideiujo 
did not show any imi)i*ov(‘in(*nt in the workman’s 
physical condition A the aj)plieat.ion was dis- 
missed by the county ct. judge : — Held : no 
iiKjfuiry could now be made as to wliethor the 
award of Apr. 1919, was correct, A as no change 
of circumstcmces since then had been piovcd the 


appeal must be dismissed. — Pope A Pearson, 
l/TD. V. Gamble (1923), 129 L. T. 084 ; Hi B. W. 
C. C. 157, C. A. 

3726. .] — The workman, a collier, in 1907 

lost the sight of his right eye by an accident while 
employed by i*esp8., A received compensation. 
In 1913 he I'eturnod to his work (is a collier re- 
ceiving higher wages than j^rior to liis accident. 
On Oct. 28, 1914, a declaration of liability was 
filed. He continu(;d to work underground os a 
collier until May, 1925, when his employment 
was iciiminatcd owing to the mine being partially 
worked out. Alleging that he was unable to wcirk 
underground in cons(i(pience of his injury, wliich 
was affecting the othiir eye also, Ihj applied for 
a revhiw in 8cpt. 1925. Tlu*- county ct. Judge 
1‘cferj-od the matter to a medical referee, who 
reported that there was nothing wrong with the 
other eye A that the man was perfectly fit for liis 
work as a collier. T^pon this report the judgci 
made an award in favour of rosps. The workman 
in Dec. 1925, twice applied for work in other 
employments, but was refused. On Mar. 19, 
1920, he again applied for a I’evitiw. On Mar. 17, 
1926, resps. offer(*d him work as a collier, hut lie 
asked for twenty-four liours to consider the offer, 
A the place was filled, ^riic count. y ct. judge 
lield there was no change in tlie (drcaimstances or 
the man’s condition since fJie previous award A 
disrnissial the application : — Held : there was isvi- 
dence to support the finding that there was no 
change in the; circumsUinces entitling appet. to 
a revhiw, A no misdirection. — Meade r. Unttet* 
National Collieries, 1/m. (1920), 19 B. W. 0. ( '. 
339, C. A. 

3727. Case must be heard on merits — Before 
deciding that condition is not fulfllied.] — Where 
an ajiplication is made by an cmjiloycr to revhnv 
a registered agreement, upon the ground that the 
injured workman is partly or ontii'cly fit for work 
at the date of the application, it is the duty of 
the arbitrator to hear such application upon its 
merits. It is not essential to prove a (diange of 
circumstaiKu's since thi; previous ajiplication to 
re\icw. — Tiiranmere Bay Development Co., 
Ltd. V. BitKNNAN (1909), 2 B. W. C. V. 103, C. A. 

aSV^c, also. Sub-sect. 3, C., ante. 

B. What A nuowits io. 

(tt) General Principles, 

3728. Opinion given by medical witness proving 
unfounded.] — (1) Where an agreement lias been 
entered into between a workman who has been 
injm^*d by “ accident arising out of A in thi; 
course of ” liis employment, within Workmen’s 
Compensation Act, 1900 (c. 58), s. 1 (1), A his 
ernidoyers for payment to liim of compensation 
“ during his total incapacity for work,” tlic weekly 
payment cannot bo reviewed under Workmen’s 
Compensation Act, 1900 (c. 58), sched. I., 10, 
mcrtdy because tJie total incapacity, which the 
liartics thought would be temporary, lias subsc;- 
(jucntly become permanent by reason of* the 
necessity tliat the workman should undergo a 
surgical operation, that not being a change of 
circumstances within the meaning of the 
authorities. 

(2) The meaning of “ change of circumstances ” 
is that where an injured workman is awarded com- 
pensation on the footing that lu^ is able to do some 
light work, lie being only partially incapacitated, 
the w^;ekly payment to liim can be reversed if 
it is subsequently proved that that wliich, accord- 
ing to the medical evidence, was believed to bo 
the fact turns out to have been unfounded. Or, 
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if it can be proved that total incapacity has Compensation Act, 11)06 (c. 58), cannot necessarily 
ceased & that thei’e is only partial incapacity, have been finally dcit<^rniiue(i at any period of 
there can be a review of the weekly payment. time, & cannot thei*cfore be res jtidicaia. The 

(3) If totiil incapacity was supposed to exist issue on sucli an application is the same as if it 
at th(i dat»e of the award or the agreement, it is were an original award made at tiio tlate of the 
immaterial to consider whether, that which was application to review. 

a matter for doubt at one time has subsequently (2) Where subsecpient exptij-imont has shown 
become a matter of certainty. — Scoirr v. Long that the previous d< vision based on expert evi- 
Mko l^STKit Co. (1314), 111 L. T. 773 ; 7 B. W. dence was wrong, thei*e is a change of circumstances 
0. C. 502, C. A. which will justify an application to Rndew the 

AmwtalUm :~An in (I) Refd. lluK.sell r. Jliidd, U‘.>*23J A. O. Weekly payments. 

Althougli 1 till Ilk it is comjxdcnt to the county 

3729. Total incapacity ended— Partial incapacity ct. judge to l eview an award similar to that whicii 

remaining.J— Sewr t\ Jx)N(i Meg Plasteh Co., was niade in June, it is right to add that any such 
No. 3728, anlc, application should be ji'alously scrutinised, A, 

3730. Supposition of total Incapacity at time of further, that great care must bc^ taken m^t io 
award - Supposition subsequently proved to be allow lliictuations of tlie geneial laboui* mai’kct to 
true.]— Scott v.hoNG Meg Plaster Co., No. 3728, justify a review (Cozens- Hardy, M.ll.).- Had- 

CLiFFE V. Pacific Steam Navjoatjon Co., [13101 

3731. Obtaining aflirmative evidence of extent of l K. B. 085 ; 73 L. J. K. B. 123; 102 L. T. 206 • 
incapacity — Inability to obtain suitable work.] — 26 T, h. B. 313 ; 51 Sol. .lo. 401 ; 3 H. W. i\ V. 
On i)ec. 7, 1316, a workman was awarded com- 185. C. A. 


pensation for an injury to the fingers of his right 
hand on ilie basis of partial incajjacity. On 
Peb. 14, 1317, he applied by review to inc.reasti 
the compensation on the gi-ound that he had been 
unable to lind any suitabl(3 employment. The 
shcriif -substitute found tliat the pliysical condition 
of the man was the same as at the time of the 
previous awfird, but that he had made many 
attempts to find work, ^ although he had not 
completely exhausted ids chances of obtaining 
employment, the dilTicidty of obtiiiuing it was due 
to tluj injury, llci incmised the compensation : — 
Held : although the condition of a))pct.’s hand had 
not altered since the original application to r<ivi(‘w, 
the fact that he was now in a j)osition to give 
allirmativt} evidtirice of his irnibility to obtain 
suitable work constituted a change of circum- 
stances that entitled the arbiter to deal with the 
application, there being (ividorice on which Ids 
award could be supported, tli(» ct. had no juris- 
diction to int^Tfero with it, & the ajipeal must be 
allowed. 

It appeal’s to me that the amount may he re- 
viewed if there has either been a change of cir- 
cumstances, or if further events have put a dill’erent 
complexion on the case (Lorj> Pint .ay). 

What is meant by change of circumstances is, 
that there has been more light thrown . . . upon 
the results of tlie injury. . . . The arbiter who 
pronounced the or iginal jiidgiiKUit may find that 
the award do(;s not lit the case witli the additional 
liglit now thi-own upon it by experience (Lord 
Shaw). — M'Alinden i\ Nimmo (James) A Co., 
Ltd., (132UJ A. C. 33 ; 88 J.. J. V, O. 131 ; 121 
L. T. 585 ; 63 Sol. Jo. 722 ; 12 B. W. C. C. 233, 
U. L. 

AniuttiiUints : —Refd. Fallens v. Dixon (lU'iliJ, 17 D. \V. C. 
ai4 : J»orl.laiid Colliery Co. v. iMunny, Watson r. gulnii, 
Dixon r. Mmlden, A. TiOO : MX^on.lKj v. Dent 

Colliery Co. 17 U. W. C. (’. DID. , 

3732. More light thrown upon results of injury.] 

— M‘Alinden r. Nimmo (James) A Co., Ltd., 
No. 3731, (mte. 

3733. Subsequent experience proving previous 
decision wrong.] — The amount which an injured 
workman “ is earning or is able to cam in scmie 
suitable employment *’ at the date of an applica- 
tion to review a weekly payment under Workmen’s 


AtiimUifioiLS : — As to (1) Distd. (iivon v. (ianiinoll, Lainl, 
I1D13J :i K. D. Consd. Tan* v. Cory, [11)17] 2 K. B. 

774. Refd. U. V. 'ronijiUn-, ICjt p. Howartli, [11)12] 1 Jv. B. 
.‘151 ; Linthorpo Dinsd.ilt* HinoJlinjr Co. r. Hoy (1D17), 
SO J.. K. B. DD5. .Is to (2) Consd. C^ardilT (‘orpii. r. 
IlalJ. [11)11] I K. H. 1()(»!»: BaIJr. CoiilMiard (JIIID). 122 
li. T. lot. Refd. Bail r. irunl, [11)12] A. 41)0 ; Osboruo 
r. Traloo A' Dlnpli* By. (IDL'D, (i B. W. ('. 1)12 ; Koar 

r. ShHIoii Iron, SU*fI A Coal Co. (11)21), 11 B. W. C. C. 
121 ; M'Clnro v. iM'NVil (11)24), IS B. W. C. C. 5S5. 

3734. Calculation based on expenses which have 
ceased to exist — Family brought to reside near 
work.] — A w’or’krnan was in rt?c(‘ipt of lls. 5d. a 
we(‘k . compensation. Jlis employers then gave 
him light work at ('ai’dilT, some miles fi’om liis 
homt‘, A filed an appiii'atiou to I’eview. Tlie 
county ct. judge rediic(‘.d the payments to L'l.'^. a 
week : in aiD’iving at this figure li(< allowi'd the 
man Iv. 6<^ for a week-end ticket A lodging allow- 
ance, as ho liad to liv«i apart from his family during 
tJio Nv^-eck. Tlio family t hen came to live in CardilT, 
A the cmphiyers filed a further ai)pli(jation to 
rcduct? on the ground of this change of circum- 
stances. The judge then reducinl t4ie payments 
by a furthci* 2.s*. : — Held : the decision was on a 
question of fact, A the ct. woidd not intc.*rfere. — 
Taff Vale By. (Jo. c. I.ane (13)0), 3 B. W. 0. 0. 
237, C. A. 

(5) Flucl nations of (general LaJboar MarkeL 

.See, now. Workmen’s Coniponsiition Act, 1325 
(c. 8i), s. 11 (3). 

3735. Whether Justifying review.]— Badcliffe 
V, Pacific Steam Navigation Co., No. 3733, ante, 

3736. General rise in wages.] — Upon an 

application to riiview a wt^ekly payment in a case 
of partial incapacity under Workmen’s Compensa- 
tion Act, 1306 (c. 58), Siriied. L, claiiso 16, the fact 
that .since tlic last award tlicre has been a sub- 
stantial alteration in the rate of wag<‘S common 
to thci trade in wliich the workman is employed 
is tine which the arbitrator is not only entitled 
but bound to take into considtjration. Such an 
alteration is a change of cirtiumstances which 
gives juristlii tion to entertain an application tf) 
review. — Tarr v, Cory Brothers A Co., Ltd. 
[1317] 2 K. B. 774 ; sub nom. Cory Brothers 
A (Jo., i/ro. r. ’Farr, Cory Brothers A Co., 
J.TD. V, IIOBKINS, 86 L. .1. K. B. 1310 ; 61 Sol. 


PART XIV. SECT. 20, SUB-SECT. 4.— 
B. (b). 

3736 i. Whether justifying review — 
General rise in wages .] — In an applica- 
tion for i*evlow an arbitrator is not 
bound to srant on increaso on account, 


per 8C, of a ge -oral rise in the rale of 
wages, but bo la entitled to lake thia 
into account as an eleuieut in consider- 
ing what tiio workman would probably 
have earned had lie remained uniii- 
j ured.— -Malcolm v. Spowakt (Thomas) 
A Ck)., Ltd., 11913] 8. C. 1024 ; 50 


8c. L. B. S23 ; |1013] 2 S. L. T. 141 ; 
0 B. W. C. C. S50.--SCOT. 

3736 ii. .1 — Til reviewing 

the compensation duo to a partially 
disabled miner under Workmen’s Com- 
pensation Acl, 1900, an arbitrator is 
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Mas'ier anb Servant. 


Sod* 20 . — Review of voeekly 'payments: Sub-sect. 4, 
B. (6), (c) & id).] 

Jo. 708 ; 10 B. W. C. 0. 500 ; suh nom. Thomas 
t’. Nixon’s Navigation Co., ]^td., Taiju r. Cory 
Brothers & Co., Ltd., JToi'Kins v. Oory’ 
Brothers & Co., Ltd., 117 L. T. 512, C. A. 
ytnnotations : — ^Refd. Fallens r. DLxon (11)23), J7 H. \V. O. C. 

; M‘Coml)C v. IJc^nt, C’olliti y C o. (1{)21), 17 H. W. C. C. 

34». 

3737. Fluctuation of wages.] — Where, 

after a i)eriod of toifil incapacity, an injured work- 
man, having been given Jiglit work, is. paid com- 
pensation in ivspect of partifil incapacity, & then, 
owing to a general rise in wages, the actual wages 
earnc'd at the light work exec;ed liis average weekly 
ciUTiings prior to the accident & payment of com- 
pensation is suspended, & ultimately, owing to 
a furtlitu* change in the conditions of the labour 
market , either the wages earned at the light work 
fall below the pre-accident -wage's or no light 
work is available for him, there being no change 
ill till* man’s physical condition, liis right to receive 
compensation for partial incapacity revives, & 
the amount of (*.ompensation payable must be 
detennined hy arbitration, having regard to what 
the man is competent to earn in the circumstances 
of t he casi*. — Poim.AND CJoujery Co. v. Murray, 
Watson (.).), Jyrn. v. Quinn, Dixon (W.), lyrn. 
V. Madden, [11122] A. C. 55(3 ; 92 L. J. P. C. 177 ; 
129 L. T. 7 l(} ; 29 T. L. 11. 579 ; Hi B. W. C. 0. 
no, H. L. 

vitiations -Apld. Fallens i*. Dixon (IDI: *). 17 H, \V. C. 

311 ; ]U‘(’ornlH‘ v. IkMit ('ollicry Co. (192 i), 17 H. W. (*. C. 

.319. Consd. Hainllion r. Sholtou Iron, Sli'el & Coal Co., 

Loiifli r. Same, TimmliiH v. Same (No. 1 ) (1926), 43 T. L. H. 

97. Reid. Bromley r. Stavoloy Coal & Iron (V)., Drew r. 

Stiiveley Coal Ifc Iron Co. (1923), 129 L. 'r. 020. 

(c) Inahility to Do or Find SuUahle Work, 

3738. Compensation reduced on ground of ability 
to work- Injured man undertaking work— Found 

to be unlit.]— An injured collier had liis compensa- 
tion I'lMluiicd tD Id. a week. He asked Ids em- 
ployers for light woj-k, & they oITered liirn only his 
old work, lie aikmipt^'d this, but quite* failed 
to do it ; it made him ill, lie had to atWd a 
liospital for six months, llii ap[)lied to have the 
compensation increased, & gave evidence of thi* 
above facts k, in addition, medical ON'idence that 
he was unfit for work. ’J’he county ct. judge dis- 
missed the application on the ground that t>iei*c 
was no change of circumstances : — //c/d : there 
was a change of cii'cuinstances, & the case must 
be remitted for assessment ol comjiensation. 

It is not eompetent for a countv (;t. judge, 
sitting as arbitrator under Workmen’s (Vimptnsa- 
tion Act, 1900 (c. 5S), tf") propJiesy as to bow Jong 
the incapacity for work of a workman, who luis 
been injured by accident, arising out of k in the 
course of his employment, will last, A t o aotieipati* 
what may happen in the future in t he workman’s 
condition. It is for the enqiloyer who desires to 
obtain on the ground of cliangi* of circumstances 
a nwiew of the weekly payment which has been 
made payable to thi? injured workman to estab- 
lish that such change lias taken jilace, A the (ynm 
of so proving ought not to be shifted to the work- 


man. — Walton v. South Kirkby, Feather- 
stone & IIEMSWORTH Colliery, ]^d. ( 1912), 
107 L. T. 327 ; 5 B. W. C. C. 640, C; A. 

3739. .] — A riveter lost the sight 

in his left eye, which was removed. Full com- 
pensation was paid for a considerable period. 
The workman having filed an application, the 
cmployi^rs olfered to provide him with riveting 
work which it was thought he could do, & an award 
was made for full payment up to the date thereof, 
A a penny a week thereafter. The wortaian, 
finding he could not do the work offered, applied 
for a review, A the county ct. judge restoi'ed the 
payment of full compensation: — Held: the 
question was one of fact , A thci*e was evidence to 
support the award. — Tiiayne v. Cray A Co., 
Ltd. (1915), 8 B. W. 0. C. 17, C. A. 

3740. Repeatedly refused work on account of 
incapacity.] — Sharman v. Holt jd ay A Grbbn- 
AVOOD, Ltd., No. 371 i, ante. 

3741. Inability to find suitable work.] — A work- 
man with an injury to his knee recovered suffi- 
ciently to be able to resume work, but his knee 
was liable to break down at any time, A did in 
fact break down. After a considerable time, 
during which be did not receive compensation, 
lie took pro()eedings, A the county ct. judge, 
on the assumption that his fonner employers 
were going to lind him work, awarded one penny 
per week. Tlie former cmployiirs refused to find 
liim work, A he was unable to obtain any from 
anyone else, owing to his having had an accident, 
A to the chance of Ids breaking downi— Held : 
he wa.s entitled to full compensation. — Tho^iar 
V . Fairbairn, Lawson A Co., Ltd. (1911), 4 

B. W. C. C. 195,0. A. 

Amuitation : — Consd. Joiibh r. Now BrA’iiuially Colliery Co. 

(1912), 106 L. T. 621. 

3742. .] — A workman in a steel-rolling mill 

liad the sight of one eye impaired by an accident, 
lie received compensation for some? time, A the 
employers tlien applied to review the payments. 
Contlicting medical evidence licing given as to 
the state of the man’s vision, the judge refoi-red 
the inattiii* to a medical referee, who reporteil 
that the mail would see bctt(*r with glasses, A 
could do his old w^ork, but did not rnaki* it clear 
that he could work without gbusses. ’the judge 
on this found that the man was physically able 
to wmrk, but that, as a man with glasses was un- 
likely to obtain employment in the steel-rolling 
mill, he was not commercially “ able to earn,” 
A dismissed the application to review: — Held: 
there w^as (*vidence of a change of circumstances, 
which the judge ouglit to have considered, A the 
case must go hack to him. — Guest, Keen A 
Nettlefolus, Ltd. v. WinspEk (1911), 4 B. W. 

C. C. 289, C. A. 

3743. ,] — ^A Avorkman lost his eye by an 

accident, A on recovery applied for arbn. The 
judge found that he was capable of doing Ids old 
w^ork as a boilei* maker, A made an award of Id. 
a week, lie tiien returned to work with tlutsame 
employers A at the same rate of wages. After 
he had been Avorking some time ho was discharged 
on the ground of misconduct ; it was alleged that 


entitled to t^ike into consideration a 
grcnoral rise In miners* wajres since the 
date of the accident. — ^M cNkii.l r 
AVoodilke, [1918] S. C. (If. L.) 1.- - 
SCOT. 

37371. Flucluation of ivaycs.i — 

M'Oombk r. Bent Collieka^ Co., lyrj). 
(1924), 17 B. AV. C. C. 349.— SCOT. 

d. General reduction of waueaA 

— minor, who was in receipt of 


eomponsatloii In respect of partial li 
eapucity at a rate vrhich his employe 
w(n*o wlllinjr to continue, claiinod a 
iiiciya.se of tiie rate, statlngr as the so 
basis of his claim tiiat there hail bei 
a general reduction In wages to 11 
^ tel it of at least 2s. per shift 
Mela: ho had failed to aver rolevai 
grounds for a review of the rate ( 

compensation.— Qujltek v. Keitl 
hill Coal Co., Ltd.. [1921] S. ( 


905.— SCOT. 

e. — Fall in wages in one 
occiipaii(mr---f)ccupation in which in- 
jured man now employed — Not his 
occupation before accident , \ — Fallens 
V. Dixon (William), Ltd. (192.3), 17 
B. W. C. C. 314.— SCOT. 


f. Strike — Loss of employ- 

ment .] — Hutchison r. Cadzow Coal 
(^o.. Ltd. (1924), 17 B. W. C. C. 365.— 

SCOT. 
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he wtts asleep at work. The man tried to Rct 
similar employment elsewhere but failed. On 
an application to review by the workman, the 
jiulgo increased the paymcnl»s, finding ihat the 
workman had not been guilty of misconduct, &, 
even when working for liis old emjdoycrs, he could 
not do his work properly, lie also found that the 
man was, by tlie loss of his eye, unable to obtain 
work as a boiler maker elsewhere, & so was put 
in the position f)f a casual labourer : — Held : there 
was evidence to support the finding. 

There is ample evidence for the judge to say 
that that which was believed to be probable has 
been proved by actual experience since not to 
have conu! true. 'J'his being so, there was ample 
(!vidence to justify the judgt; in saying that the 
amount of compensation ought to be n* viewed 
(C'OZKNS-IlABDY, M.lt.). — BrOWN V. ThOKNY- 
CBOPr (J.) A: (\)., Ltj>. (1912), .5 B. W. V, T. 28(1, 
(^. A. ‘ 

3744. .] — A workman, in l eccipt of a weekly 

payimuit under a consent awaid, appli<‘d for a 
review & increase, alh*ging that there had been a 
('liange of circumstauci's since the award, in that 
he had not been able to obtain the ligld work 
that he thought lie <^ould do. ^J'he i;ounty ct. 
judge held that there had b(‘en no cliang(‘ of cir- 
cuinstances since tlu' awiird, k> disrniss(*d the 
application: — Held: tliere was evidence to sup- 
port fhe derision. — GiARnKi.Li r. London Wci..sii 
S.S. Co. (J9H), 7 B. W. V, V, T.r.O, (\ A. 

3745. In district where workman lives.] — 

Mac’donald (uu Duels) r. AVilhons & Cj.ydk C’oal 
Co., No. 3282, cn\U\ 

3746. Greater difficulty in finding suitable work — 
Than was supposed when award made.] — 

]M‘Alini»kn r. NiMiMo (.Tat^irs) Co., Ltd., N(». 
3731, aniv. 

3747. Offer to return to work if paid lump sum.] 

— A workman m(*t with an accident in Jan. 1917, 
by wliich he lost part of the little linger of his 
rig] it hand. coiiipeiLsation was paid for some 

W’eeks, after wliich time tlic <*inploy(*rs, being 
advised by theii- doctor that the workman was 
lit 1o return Lj woik, offered to reinstate Jiim in 
his old employment if he would j*eturn. The 
workman on Ajir. 9, 1JM8, fhrough a soil*., othu'iul 
to rctuiTi to work on condition that he was paid 
a suni of £200 damag(‘s for the injury. The em- 
ployers refused this sl-ofipcd his cumpeiisatioii. 
The man tlu'reupon commenced priu-eodings. 
'riu^ employers in the meantime iiad offered a 
declaration of liabilif.y. M’he mcdicid asscissor 
sitting with tlie judge after examining tlie man’s 
hand reported that the man wouhl probably be 
lit for work in the usual course about the <»nd of 
May.” IJ]>oii this the (bounty ct. judg(^ made an 
award of full compensation up L) May 31, with a 
declaration of liability after that : — Held : there 
w^as no evidence of any incajiacity to support an 
awai'd for compensation to continue after Apr. 9. 
— Davies v. Vickers, T/fd. (1918). 11 B. \V. C. C. 
288, C. A. 

3748. No bon& fide effort to obtain suitable work.] 

' -A workman, who had injured his foot by a<!ci- 
dent in the course of his employment received a 
weekly payment by way of compensation from his 
employers for nearly a year. After offering him 
light work, wliich he made no serious attempt 
to do, they reduced the amount of tlie comjiensa- 


tion. The workman thereupon made an applica- 
tion for full compensation, hut the ct. hold that 
the employers were justified in making the le- 
duction. Six months later an ap])lication was 
made by the employers for a further leduciion. 
'J’luj deputy county ct. judge decided that since 
the previous application a change of efrcimislanccs 
had occurred, At tliat the man liad made no hand 
fide effort to peuform suitable work which had be(*n 
offered to him. lie therefore ordered that the 
weekly pa^unent should lie further reduced. 'Phe 
workman ai)peal(‘d : — Held : there was evidence 
to supjiort the llnding & no misdirection.- • 
Sabey & Sons v, Bavjn (1921), H B. AV. (’. 0. 
223, i\ A. 

(d) Ability to Do LUjhl Work. 

3749. Offer of light work by employer.] — (1) A 

workman having sustained an injury loceived the 
full amount of ronipensatioii for a time. & then 
the eiiijJoyer offered him some light work whicli 
lui ridused to accept'. Tlie. (‘inyiloyer then a]iplied 
for a ri‘vi(‘w with tiui objiH-t- of diminishing the 
weekly yiayments. It was ])roved that the man 
was able to do light, work, but tli(*re was no evi- 
dence to show the exact amount of wages lie would 
be ahbi to earn. Tlii‘ county ct. judge*, acting 
pai’lly on his own local knowledge, diminisheci the 
jiaymcmts Held : tlie employer Jiaving estab- 
lished a eas(‘ foi* a revit‘w of tin* payments, the 
judge had a discavlion to diminish the amount 
without evidence of tin* actual sum the workman 
coidd.eam. 

(2) It is unite* clear that no apjiejil can arise 
on the ])oint as to ijuantum unless it can lx* shown 
that the arbitrator has cit her misdir(*cU*d liimse*!! 
in law ov that then* was no evidence on wliich 
he could liavcj actc‘d (t'o/RNS-llAUDY, M.U.).-’ 
Huderts A:, lli/riiVEN, Ltd. v. Hall (1912), iOtl 
L. T. 799; 5 B. AV. (\ V. 331, (\ A. 

AnnolaJliomc — Jn to (I) Consd. Dyer r. WilsciiH A’ (.'lytio 

(;oal Vo. (inii), S H. W. V. (1. :m. An to VI) Apld. PoaH 

V. Bolckow, Vuiju^htin, I I K. IL liO'.L Refd. Dulx^rli y 

r. Maco (JUK}), « H. \V. C’. V. 8‘2 ; IJcaly r. Ucilly (11117), 

1() IL W. C. (.\ 711. 

3750 , .] — An unskilled dock labourer whiles 

working at the docks met ^vith .i. serious acieidont. 
wliic'h rendc?re<l liiiii unable^ tck clo Ibc^ full work 
that he did before. For a c.oiisid»*rjiblc t ime his 
c*m])loyers paid compensation to tbe, workman 
under an agreement, with liim. Subscapieiitly 
they offeivd to takf? him on as a labourc*!* A: give 
him 8.S, a clay, A:, to (ind him work foi* four or live 
days a wc*<*k, but they waiTied him tluit he must 
not take that as a guarantee; )>y tliem of perpetual 
emplctvment. 'J’Ik? employers tlicn ajijilied under 
AVorkmen's (’omj)en.satioii Act, 1900 (c. .^>8), s. 10, 
se.hed. I., for an orch*:- to r(*vi(*w the wcK*kly pay- 
ment payable t-o U)c; workman, on t he ground that 
tliere was a cdiango in the circuiiistaric(*s because 
of their off(!r of light work to him : -Held : having 
regard to the linclings of thc^ e.ount y cl/, judge that 
the workman was fit for light work. A: to the fact 
that the cni])loy(*rs had olTerc*d same to him, the 
judge ought to liavc^ r(*ciuirc*d twicleiice as to the 
probable amount of tlie wages which the workman 
could earn in order to asc(*rtain what altei*aiion 
should be madci in the weekly payment, if any ; 
A: the case must go hack to tlic^ judge*. Gray, 
Dawes A: (^o. v. Bekd (1913), 108 L. T. 53; 0 
B. W. G. G. 13, C. A. 


PART XIV. SECT. 20, SUB-SECT. 4.— 
B. (d). 

g. Offer of ligM work by employer 
^Veasuiim of total iiu:apctcity.\-^Ai\- 


[X V. STEniEX & Sons, Ltd., [isill] 
. C. 901 ; 48 Sc. L. R. 802 ; 11911] 2 
. L. T. 19 ; 5 B. W. C. C. 480.— 


h. — ' — licfuaal because itccessi- 


iating change of residence unjustifiable.] 
— Peaksox V. Russell (Akciiibald), 
Ltd., 119101 8. G. 330 ; 53 Sc. L. R. 
377 ; [1910J 1 S. L. T. 214 ; U B. W. 
C. G. 700.— SCOT. 
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Master and Servant. 


Sect. 20 . — Review of weekly payments : Suh-secL 1, 
C . ; auh-aeda. 5 <fc 0.] 

C. Burden of Proof. 

3751. Lies on master.] — Oory Brothers ^ Co., 
Ltd. V. IIUGIIKH, No. 3321, ante. 


SuB-sKtT. 5 . — Infants. 

Sei\ now, Workiucrrs Compensation Act, 1925 
(c. 84). s. 11 (2). 

3752. Review after attainment of majority — 
Accrued right under Workmen’s Compensation Act, 
1906 (c. 58) — Repeal of provision by Workmen’s 
Compensation Act, 1923 (c. 42) — Effect of Inter- 
pretation Act, 1889 (c. 63), s. 39 (2).] — Before 
Workmen’s Compensation Act, 1923 (c. 42), came 
into force a workman under tlie age of twenty- 
one years met witli an accident arising out of & 
in the coui’sc of his employment, &< an agreement 
W71S recorded by wliich the employers admitted 
tJieir liability to pay compensation to the work- 
man under Workmen’s Compensation Act, 1900 
(c. 58), duiing total or partial incapacity. After 
tJie commencement of Workmen’s Com])ensiition 
Act, 1923 (c. 42), tlie workman, being then over 
twenty-one years of age, applied for a review & 
increase of the rate of compensation payable to 
liim under the i>r(jviso to Workmen’s (’ompensa- 
tion Act, 1900 (c. .58), Sched. I., para. 10 : — 
JJc/d ; the workman liad an accrut?d right to a 
review of tlie rate of comiiensa- ion under the 
proviso to Workmen’s Compensation Act, 1900 
(c. 58), sched. 1., jiara. 10, was therefore entitled, 
by Interpretation Act, 1889 (c. 03), s. 38 (2), to a 
review under that proviso (;ven after it liad been 
repealed by sect. 31 of tlu^ Act of 1923 &; a new 
proviso “ substituted ” by sect. 24 (0) of that 
Act. — Bricjgs) . Dryden {T.) ^ Sons, Talbot v. 
Vk^keus. J/fd.. [1925J 2 K. B. 007 ; 95 L. J, K. B. 
275 ; 133 L. T. 409 ; 09 Sol, ,fo. 010 ; 18 B. W. 
V. V. 103, O. A. 

An7U)fafifm.s Refd. r. Weiitworlli SillcHtoiic Colliery 

Co. (11125). i:53 J.. T. G5G; CloiiK^iit i\ Davis (1026), 13 

T. L. K. 10. 

3753. Effect of Workmen’s Compensation 

Act, 1923 (c. 42), s. 24 (6).J — TJie workinaii was 
under twent y-one yeais of age when ho was in- 
jured by an accident in his ernploymt'iit, in Mar. 
1924, & was iiaid compensation. Some time aftcj* 
Aug. 1024, in which montli he attained twenty- 
one, he applied under jiroviso to above sub-sect., 
for a review of the weekly payments he W'as re- 
ceiving as compensation for the purpose of obtain- 
ing th(; benefit of the increase provided for by that 
proviso : — Held : the w^ords “ before the workman 
attains tlui age of rw(*nty-one yeai's,” contained 
in the proviso substituted by above sub-scct., for 
the ijroviso to AV'orkmen’s Compensation Act, 
1909 (c. 58), sched. 1. ( 10), jn’c vented the workman 
receiving the benelit of that proviso when making 
an application to review after he came of age. — 
Jones v. Mkiroh Collieries, ]yn). (1920), 95 
L. J. K. B. 754 ; 135 L. T. 409 ; 42 T. L. U. 589 ; 
70 Sol. Jo. 707 ; 19 B. W. C. V. 182, C. A. 

3754. ** Weekly sum workman would probably 
have been earning ’’—Not limited to same employ- 
ment— Or same employer.] — Upon a review of the 
weekly payinent.s to a workman \^'ho has been 
injured by an accident entitling him to compensa- 


tion & who was then under age, if the review 
takes place more than twelve months after the 
accident “ the amount of the weekly payments 
may be inertiased to any amount not exceeding 
60 per cent, of the weekly sum which the workman 
would probably have been earning at the date 
of f»he review if he had remained uninjured, but 
not in any case exceeding IJi,” as enacted by the 
proviso to clause 10 of sched. I. of Wojkmen’s 
Compensation Act, 1900 (c. 58). 

TJie probable earnings there referred to are not 
restricted to what the workman would probably 
have been earning in his actual employinenl under 
the same employer, but are left to tlie discretion 
& good s(Uise of the county ct. judge upon the evi- 
dence. — Vickers, Sons & M axim, Ltd. v. Evans, 
IT9101 A. C. 414 ; 79 L. J. K. B. 954 ; 103 L. T. 
292 ; 20 T. L. R. 548 ; 51 Sol. Jo. 051 ; 3 B. W. 
C. C. 403, II. L. ; affy. S. C. .mb nom. Evans v. 
Vii’KER% Sons A Maxim, Ltd., |19J0] 1 K. B. 
554. C. A. 

AiiiwttUions -Refd. Clurke, Ni(4iollH & Coombs v. Knox 

(1913), 0 B. W. O. C. G95 ; Abbey v. Nicliols (1919), S8 

L. J. K. B. 9G9. 

3755. Woman discontinuing employment 

on marriage.] — A girl under twenty-one years of 
age was employed at wages of 10.s*. 3f/. a week, A. 
in June, 1917, she met witJi an accident arising 
out (»f &. in the coui‘se of her employment, & lost 
the third &. fourth lingers k, part of the second 
linger of lier right hand. SJie was paid compen- 
sation for some time at lOi^. a week. She returned 
to work with the same emidoyers in Jan. 1918, at 
lOif. a we(;k. She liad married soon after the 
accident, & in Apr. 1918, she left her employ- 
ment at a time when lioi* husband, a sailor, was 
home on leave. In May, 1918, she took work 
with other employ eis, earned 29«. a week for 
a fortnight as isenient tester, ^ afterwards 39.s*. 
a week at imshiiig trolleys loacltnl with cement. 
In July, 1918, she gave up this employment as 
being too heavy for lier. Subsequently she com- 
menced proceedings, under Workmen’s Compensa- 
tion Act, 1900 (c. 58), against her original em- 
ployers for an increase in the compensation of 
10s. a week said to have bc'cn agreed to. At the 
hearing she said she had not tried to get work 
recently because now she was married slie hoped 
to have a home of iier own. ’Khe county ct. judge 
found that she w^as only able to eai’n about 5.s*. 
a week, & tliat uninjured she would pi*obably 
have earned about 3()^f. a week, & ho awarded iier 
as comi»ensation undt*r \Voi*kmen’s Compensation 
Act, 1900 (c. 58), sched. 1., clause 10, .50 per cent, 
of tlie difference between these two sums, or 
12.9. C)d. a week: — Held: (1) there was no evi- 
dence on which tlie county ct. judge could reason- 
ably lind that the girl’s earning capacity was only 
5s. a week, & therefore his award must be set 
aside & an award made in favour of the em- 
ploy el's ; (2 ) there was also no evidence on which 
tlie county ct. judge could hold that but for the 
accident the gii*l would probably be earning 30^*. 
a week ; &, indeed, on the girl’s own evidence she 
W’ould' probably be earning nothing, seeing that 
she had no intention of going to work because, 
being married, she intended to look after her own 
home. — ^A bbey v. Nichols (James) & Sons, 
Ltd. (1919), 88 L. J. K. B. 909 ; 120 L. T. 407 ; 
12 B. VV. C. C. 04, C. A. 


PART XIV. SECT. 20, SUB-SECT. 4. 
— C. 

k. Lies on rrutsler — To prove 
recovery from injvries.] — ^M‘Caij.um v. 
Quinn, 11909] S. O. 227.-~SCOT. 

l. To show workman could 


find % mirk .] — APClurk u. M'Nkil 
(William) & (X)., Ltd. (1024), 18 
B. W. C. 0. 685.— SCOT. 

m. Lies im workman — On proof 
of partial recovery — show inability 
to obtain work .] — PiiYDK v, Muurk & 


Co., 11013] 8 . C. 457 ; 50 Sc. L. R. 
302 ; [1913] 1 S. L. T. 49.— SCOT. 

n. .] — Purdik 

V. CoLviLLK & Sons, Ltd., [1933] S. C. 
772.-HBCOT. 
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Part XIV —Workmen’s Compensation Acts. 


3766. — - If no accident had happened.] — 

A girl suffered the loss of an eye by acci- 

dental injury in 1019. At the time of the acci- 
dent she was under twenty-one years of age. 
She was then earning 224«. Od. a we(jk, & she re- 
ceived, during the illness caused by the injury, 
the full comjiensation to which she was entitled 
until May, 1020. She was then offered light 
work by her employers, but refused it. ller com- 
pr^nsation was discontinued, & she applied in the 
autumn of 1020 to the county ct. judge for an 
award, lie came to tJie conclusion that there 
was th<*n no present diminution of earning capa- 
city, but tJiat by reason of tlie loss of the eye there 
was a risk of future disability, & he made a 
nominal award of a penny a week, wiih a declara- 
tion of liability, ^'arious events interposed. 
TJi(*re was a. cessation of employment, ^ after- 
wards le-einploynient. Ultimately, after her dis- 
charge from the employment, she agein went to the 
county ct. with an ai)plication under Workmen’s 
rompensation Act, 1000 (c. 58), sched. T. (10), 
lor an iiicr(*fuse in the amount of the award. This 
second application was not heard by the judge 
by wdiom the former application was Jieard. The 
employers met this application with a counts*!* 
api)!ication that thc3 award sliould 1><3 wliollv dis- 
cliargcd, & the county ct. judge, having heard 
botli applications togethci-, discharged the former 
award & made an award for resps. Appet . 
appealed :—~Hc]d : the evidence bcfoi(3 tlie county 
ct. judge did not appear to justify Jiim in giving 
a decision on the basis tliat the risk of incapacity 
had ceased ; with regard to the (picsthjn of the 
increase of the w eekly ])aynicni he did not socuu 
to Jiave considered the earning cai)aoity of the 
girl, or the difforence bet'W'(3en her present earning 
capacity t't wdiat miglit have been her earning 
capacity if th(3 accident liad not occurred, 'riie 
order should bo discharged A the case remitted 
to him for reconsideration.— Uimms v, Gandy 
Bklt MANUFACTUinNCi (Y)., I/IT), (1020), 129 
Ij. T. 70(1 ; 1() B. W. U. V, 151, (\ A. 

3767. ‘‘Earnings before accident Probable 
earnings.] — A w'orkman, avIio was a minor, w^as in- 
jured, & a declaration of the cmjdfye.r’s iioldlity 
was registered. 'Pwelve months lat.t3r the W'orkman 
applied for a I'eview' umh^r Workmen’s (Compensa- 
tion Act, 100(1 ((3. 58), sched. 1 (10), on the ground 
that if uninjured he would “ juthably be earn- 
ing ” Jjigher w’ages. 'J’lie county ct. judge, found 
that lie would probably have he(*n (virning 4.s. 
a w^eek more, awarded him 2^•. a w'cek coiniJ(*nsa- 
lion. The tmiployers appealed on the grounds 
that there was no evidence to supjjort- the county 
ct. judge’s aw'ard. & that sched. J. (10) must be 
read as govc^rned by sched. I. (8), sf» tliat tliis 
workman must not receives compensation w'hich 
exceeds the difference b(*twH*en the w^ages bcifo»c 
& after tins accident : — Held : thei e was evidence 
to support the award of tins county ct. judge. 
Sched. I. (10) must bo read as an addition to 
sched. I. (2), ^ not in subordination t-o it. 

Sanhlc : the correct princijile in the case of a. 
minor is to substitute the “ pi*obable (»arnings ” 
for th(‘ “ earnings before the accident ” in reading 
sched. I. (0). — Edwards r. Alyn Stkkl Tinplate 
Go., I/TD. (1010), 3 B. W. 0. G. 141. (\ A. 

3768. Compensation limited to 50 per cent, of 
probable earnings.] — A girl aged sixteen earning 
lj.s. a week was injured by accident, & receivc‘d 
0«. a week compensation. On a review' when \iie 
girl was just under nineteen, the county ct. judgts 
lound that the girl would now have been earning 
lOtf. a week had she not been injured, lie refused 
to increase the compensation on the ground that | 


under the proviso lo sched. 1. (J(>) of Workmen's 
Compensation Act, lOOd (e. 58), he could only 
award her 50 per cent, of what she. would now b‘e- 
carriing, i.c. a week: — Held: this decision 
was right. — A mbridoe v. Good (1012), 1 L. J. 

C. 00; 5 H, W. (\ (’. 001, (\ A. 

3759. Work offered at greater wages than before 
accident — Declaration of liability.] — A girl t,f 
seventeen, emjdoyed as a macliinist at 0.s. lOd. a 
w'eek, lost the iirst &- pari of the si‘cond lingers 
of her left hand liy accident . She was voluntarily 
paid compensation for three montlis, when sJie 
took rlonicstic seiviee at 5.s. a week, board tV 
lodging, A*. eom])ensation was siopi)ed. Sh(3 left, 
service after three weeks' trial as the work w'as too 
hard. She aj)plied for eonii^ensation to be eon 
tinueil tV. was aw'aith'd ‘As. a W’(‘ek. 'J’he em- 
ployees api)li(‘d, fourteen months arter the* ae e i- 
elent, tei r*e*vie*w' iV: te*rminate* the payments. At 
the lH‘aring they olTi*reel suilahle*. light weirk at. 
8.S. a week, w'ith a. j>e)ssihility of earning I2.s. TJie* 
county el. judge refus(*d to J‘e(lue*e* tJie amount e)l' 
compe*n.sation, stated that if tJie3 offe r of light 
week hael been maile* eaiher the; eeise weuild Jjave; 
been different. ’J'he aware! in no way puij><)i*ied 
to bt^ fe)iinde*el on the piobable inci‘e‘a.se* c»f e;arnings 
e>f infant unde*!- tJie* prnvisej in se-hi'd. 1. (10) of 
Workmen’s (’omponsatieui Act , 1000 (e*. 58) ;~ 
Held: there was no evidence* ti» justify awarding 
the* eemtinuance* e)f Its*, a W'e*e*k ; e.oin])ensa.lion 
should liave been sU>]>peii »!s: a. eh*elaralion e)f 
liabilit.y granted. — CLAieivi:, Nie iioM.s tk. (’oomrs, 
Ltd. V. Knox (1013), 57 SeO. .To. 703 : OB. W. C. C. 
005, C. A. 

3760. Date from which increase may be ordered.] 

• A miner, iinde*j* t uvnt.y-e)ne3 ye*ars e)f a,t»e, was 
ee;rtilied on Feb. 0, 1011, as being ine*a]>acitati*el 
from nystagmus, lie re‘eeive*d eonipe*nsaUoii j)aid 
veduniarily, until Apr. 20, 1011, w'he‘nhe was given 
surface; weak, at- a slightly Jiighe*r rate* of i)ay. 
The eomi)ensation W'as tlu'n st oppe-d. On S<*])t.. 23, 
1013, two ye*ars k s(‘ven months arie*r disable - 
ment, he*. a.])])lie'd, unde*!* Workmen's Compensa.- 
tion Ae*.t, 1000 (c. 58), se'heal. 1. (10), proviso. Tor 
a review k increase as from A]H‘. 20, 1011, twe) k 
a half years back, k only t\vi3 a Iwdf months 
after the disiiblenmiit.. 'I’lie; emiy evieh'rw.e a,s to 
peissible e*arnings was givem h). the* em[ile)ye*rB, 
k relati'd solely to earnings at Uu* eJa.h; of the 
a])i)lieatie)n to review, 'i.c. Se;pl. 23, 1013. Tla; 
e*e>unt y et. judge re-fused to iucie;ase. as fiom Apr. 20, 
1011, suede dat-e ne^t being tw'elve months aft^T the 
<lisablt*me.‘nt. Hut he ine;re!ase;d the; e*om})ensii- 
tiem as from Fe*b. 0, 1012, tw'edve; months aft<*r 
the disablem(*iit, making his e.ompuh'itiein upon 
the evideiwe* of i)robablc earnings on Se‘j)t. 23, 
J9J3:- Held: (1) there; weis ne) evidence eif the 
I)ossible* eaining eapaedty of tlie Wf;rknian at thes 
date* from which the judge iiicre*.ase ei tin; e;om- 
pensation, k the aweirel could not starve I ; (2 ) on 
the construction of the; proviso, an iiuireasc should 
be* made*. ki eomrri(*nc(‘ from the daL; of rcvie3W, or 
prior date* if stiite*d in the. applie.atie»n.- "Williams 
V. Bwi,lka k Merthyr Dare Steam Collieries 
(1801), JyrD., flOH] 2 K. B. 30; S3 L. ,1. K. B. 
442 ; liO U. T. 501 ; 7 B. W. C. C. 121, C. A. 

Anm^uiiuH : — Distd. Talhoi v. VickeTH, [lili./J ‘i K. Jl. 08:5. 

3761. Concurrent application to review & re- 
deem.] — Me>RELAND k Sons v. Ih-EY, Kley r. 
Moreland A Sons, No. 3771, post. 


SuR-sECT. 0.— Procedure. 

3762. Review may be had on original arbitration 
— Sufficiency of pleading.] — Bouse v. Uutcjhin- 
SON, No. 3121, ante. 
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Master and Servant, 


Sect, -Review of weekly paynieiits : Suh'Secte, 0 
7. Sect, 2 i ; Suh-sect. A.] 

3763. Whether original ‘arbitration or review 
appropriate — Recorded agreement for no specified 
sum.] — Beamish r. WAiiON llEPAiits, l/ru., No. 
3092, ante. 

3764. Termination of compensation— Must be 
raised on pleadings.] — workman, in wliosc favour 
a judge made a declaration of liability, applied for 
a review & restoration of w^eekly payments. The 
employers oppos<'d tlu; application, but did not 
ask foj’ a termination of their liability. The 
judge* tej-minated the employer’s liability : — Held : 
a judge Jiiis no power to terminate liability unless 
asked to do so by tlie emjdoyei’S in their answer. 

- JlKNSlIAW ?\ (I9ld), 7 B. W. C. 0. 

050, V. A, 

3765. .] — The workman was injured 

by an accident in Oct. 1922, & was paid compen- 
sation undc‘r a recorded agieement until Aug. 
1921. Upon an application by the employers for 
leA'iew A diminution of the weekly paymtmt, th^^ 
i’ounty et. judge made an award t/crminating the 
l)ayment -Held : the application being for re- 
\'iew A diminution, the county ct. judge was not 
<‘ntitled to tc'rminate the payimint, the case 
must bo ix'mittc'd for an award of a nomimil stun. 

- Wilson, Uovait A Sons, Ltd. v. .Foiinson 
(1925), 133 L. T. ()(32 ; 09 Sol. .To. 075 ; 18 B. W. 
C. C. 290, (1. A. 

3766. Sufilclency of answer.)— In 

Apr. 1913, employers wei’c orderc <1 to pay appet. 
L/. a WTok cc>mp<‘nsation. Subsequently appet. 
gave notice of his intt‘ntion to apply for a r(*view 
of the awoi'd, A the emiiloyers thereupon by their 
answer gav<^ notice iJiat on the hearing of the 
application they would apjdy for a t(*nnination 
of their liability. In SeiJt. 1915, tlu^ workman’s 
npplication was heard. The county ct. judge 
refused to increase the penny a w<*ek, but held 
lie bad no jurisdiction t o entertain the employers 
apjilication to L'rmiriate, no formal application 
by them to iiiview tludr liability liaving been 
filed. The employers appealed //cW : in the 
circuinstiinces the county ct. judge had jurisdic- 
thm to dc'al with the employers’ ajiplication A 
liio ease must he remitted for liiiii to do so.- - 
I*AUL1ZKY r. AVANDSWOimi, WlMDLKDON A 
lOi'soJU Distukt Las Uo. (1919), 9 B. AV. U. 
200, a A. 

Uoncunxmt application to review A redeem, 
arc Sect. 21, sub-sect. 1, A., post, 

3767. Duty of judge— To hear workman’s case.] 

- (iJiAY, Dawes A Co. r. Beed, No. 3750, ante. 

3768. To consider offer of suitable work 

— Offer made In court.] — A workman seriously in- 
capacitated by injury A in recei])t of full compensa- 
tion was olTeivd by Ins f(n*mer employers light 
work at bis old w^ages. Tlie workman refused 
this offer, A tlu^ employers applied to review A 
diminish the componsiition. Frcnn the answers 
of the employei's’ witnesses, it appeared that the 
emjdoycj-s wen; no Jongt;r xvilling to give the man 
work. At the end of the employers’ ease, how- 
(;ver, A before the workman’s case had been 
opened, counsel for the employers made a formal 
offer in ct. to employ the injured man in super- 
vising work whicli would not need physical 
exertion. The workman’s case w^as then heard. 
The judge found that the work offered was suitable, 


but the man had no earning capacity in the labour 
market. He then said that the original offer was 
no longer open to the man, & without in any way 
referring to the offer made in ct., he dismi ssed the 
application A refused to diminish the payments : 
—Held : as the judge had, for some unoxplamed 
reason, iK)t taken into account the offer made m 
ct., which apparently was for full wages, the case 
must be remitted to the judge to assess com- 
pensation, at a reduced rate. — Jenkinson y . 
Steiner (F.) A Co. (1916), 9 B. W. C. C. 571, 
C A. 

AnnuUdion :~Polld. Cross r. Whitehead Aircraft Co. (1918), 

87 li. J. K. B. 702. 

When assessing compensation for 

partial incapacity .] — See Nos. 3374, 3375, ante. 


Sub-sect. 7. — Order Made on Review. 
Sve Sect. I L ante. 


Swrr. 21.— REDEMPTION OF WEEKLY 
PAYMENTS. 

Sub-sect. 1. — Statutory REDEMrnoN. 

A. In Cencrah 

See AVorkm(‘n’s Compensation Act, 1925 (c. 81), 
s. 13. 

3769. Right to redeem — Absolute right — No dis- 
cretion In Judge to refuse.] — Wlicre a weekly pay- 
ment under Workmen’s (Compensation Act, 1900 
(c. 58), has been continued by an employer feu* 
not less than six months he; has an absolute 
under Sched. I., fiara. 17, to i*edeem the liabiUty 
th(;rcfor by a iia^ment as therein provided, A the 
judge has no di8Ci*etion to refuse to allow bun 
to do so.— KkndaIiT. a Lent, I^d. v. Pknninc- 
TON (1912), 106 L. T. 817; 5 B. W. U. (J. 335, 

Amwhdian Apld. Costello V. Brown (1921), 94 L. J. K. B. 

220 . 

3770. Concurrent application to review — 

Withdrawal of redemption proceedings.]— Wlierc; 
an employer apj^Jicd, under Workmen’s Compensa- 
tion Act, 1906 (c. 58), for a i-exiew in respect of 
the diminution or redemption or both, of a weekly 
payment which had been aw'arded to a workman 
injured by ac(!idont while in his employ : — -Held : 
he was entitled to withdraw the application as 
to redemption A proceed upon it as to diminution. 
— (lOTOBED V. Petcukll, [1914] 2 K. B. 36; 
83 L. .1. K. B. 429 ; 110 L. T. 453 ; 30 T. L. IL 
253 ; 58 Sol. Jo. 249 ; 7 B. W. 0. C. 109, C. A. 

3771. Right of workman to review of pay- 

ments— Rights co-equal— Priority of employer’s 
application to redeem.]— The rights given to R 
workman by sched. I., para. 16, A to the employe!* 
by sched. I., para. 17, of Workmen’s Compensation 
Act, 1900 (c. 58), are co-eipial rights, A the fact 
that the emidoycr’s application to redeem on the 
footing of existing facts is prior in dato^to the 
application of an infant workman for an increase 
of comi)ensation does not give the former an 
absolute indefeasible right to his order. 

The claimant, a girl of thirteen, met with an 
accident in Apr. 1910, which left her right hand 
useless. liability under the Act was admitted, 
A the employers paid her her full wages, 5s. 5d. 


PART XIV. SECT. 21, SUB-SECT. 1. 
—A, 

0 . liig/d to redeem — Inquiry m to 
permanency of incapacity .] — lu detor- 


iTiiuiiur whcUiop an omployor should bo 
allowed to redeem for a lump sum 
weekly payments awarded under 
Workmen's ComponsatJon Act, R. S. A., 
1922, e. 176, the first inquiry the cl. 


dioiild make Is to ascertain whcUier 
:he workman’s incapacity for work is 
oennanent. — J bnnixos v, Canadian 
Pacifk; Rv. Co., 11926] 3 !>• R* 
m ; [19251 2 W. W. K. 622.— CAN. 
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a week, as compensation. In 1011 an aKroemcmt 
was recorded whereby the employers found her 
light work at 3«. a week, & the compensation was 
reduced to 2«. 5d. In Mar. 1912, the employers 
applied for redemption of their liability. Notice 
of the application was not properly served on the 
claimant, but a solr. appeared under protest for 
her at the hearing of the application for redemption 
& took the objection of want of service. Tlic 
claimant applied for an increase of compensation, 
& both applications came on for liearing on tlie 
same day, tliat of the employers being first in 
th(? list. The county ct. judge refused, on the 
ground of want of service, to hear tlie application 
for i*edemption, &; on the application of the 
claimant inen^ased the compensation to 55. Od. a 
week with costs of both ai;)plications to be paid by 
the employers : - I/c/d : the defect in service 
had been waived by the appearanc(i of the solr. 
for the claimant, but that the employers had no 
such indefeasible right to havti their application 
for red(imption heard first as could i)iiwent tli(^ 
judge from exercising his discretion as he had done. 
- Monm.AND & Sons Elky, Eley v, Mouelano 
& Sons, [1919] 1 K. 13. 85 ; 85 J^. ,1. K. B. 250 ; 
114 L. T. 22 ; 00 Sol. .To. .59 ; 9 B. W. (?. (^. 11, 
0. A. 

3772. Admissions by or on behalf of infants — 
Reliability.] — Marshall, Son.s it do., f/rn. r. 
Prince, No. 3791, po.^L 

3773. Allegations against Infants — Must be 
proved.] — Marshall, Sons & (U)., l/ro. v. Prince, 
No. 3701, post. 

3774. Application to redeem —Defective service 
on workman — Waiver.] — Moreland & Sons v, 
l^LEY, Eij3Y V, Moretand & SoNs, No. 377 1 , ante, 

Sum limited by employer.] —Sec No. 3778, 

post, 

3775. Redemption as completion of employer’s 
liability — ^Award contemplating future payments. | 

(1) The redcrniition of the weekly payment under 
Workmen’s dompensation Act, 190(1 ((?. 58), must 
be a final & complete sot-tlemont of thej whole 
liability of the emphjyor. 

(2) An cm})loyer is not entitled under Work- 
men’s (^ompensiition Act, 1900 (c. 58), Sched. I., 
clause 17, to redeem by payment of a lump simi, 
a weekly i^ayment wlii(;h cloes not represent the 
full compcnsiition due under thtj Act, but only 
the balan(;e of liability which remains, after taking 
into account any benefits or advantages whicli 
tlie workman may reciMvt^ from the employer, & 
which may or inay not be continued. 'PI ms true 
measuMJ of comiiensatiim in such a case is Ums 
weekly paynumt plus so much of the bemofit-s A 
advantages conceiled by the employer iis will 
make uj) thii dilTenmce between the statutory 
liability & die agreed w<;(;kly payment. 

In 1910 a workman employed at a colliery at a 
weekly wage of £1 lOs. 4d, m(?t with an accident 
which ri*s\dU*d in lameness, his employers paid 
liim half wages on the footing of total incapacity 
until 1913. The workman liaving then part/ially 
i*eco veiled, an agi*ecm(mt was made between him 
& his employers whereby the employei's agreed 
(a) to find him a housci, for which he was to pay 
rent, neai* the colliery ; {b) to find him suitable 
light work at which he could sit down ; (c) to 
y&y him wages at a rate which would cimblt! him 
to earn £1 Is, 6d. a week 85. lOc/. a week com- 
pensation. TJie workman worked under this 
agreement till 1910, when tlie employers applied 
to the county ct. judge to rt‘deem th<5 weekly 
payment of 85. lOd, :~-IIeld : the payment was 
incapable of redemption otherwise than by agree- 
ment. 


Sendde : the employera might apply f-o the 
county ct. judge either to have the weekly pay- 
ment reviewed or to have the statutory weekly 
payment fixed on the footing of there being no 
agreement, inasmuch os the agreement was 
incapable of being enforced by cither party, & 
in tiiat case there might bo no difilc-ulty in making 
an order for redemption. — Clawlisy v, (Uri.ton 
Main Colliery Co.. [1918] A. C. 741 ; 87 B. ,T, 
K. B. 920 ; 119 L. T. 715 ; 34 T. L. B. 577 ; 02 
Sol. .To. 728 ; 11 B. W. (^.*C. 440, II. Ti. ; rcesff, 
8. C. siih nom, (Jarlton Main Colliery (^o. v. 
Clawley, [19171 3 K, B. 091, C. A. 

AnrutUdiitnA : — Aa fit (1 ) Refd. UukhoII v. Rudd, A. 

30!). Aa to (2) Raid. Ilawliiuirs r. HodiTHon (lOlS), 11 
JL \V. C . C. 73; Russell v . Rudd, 11023] A. C. 30!); 
Lindsay v. (Hasfjfow Iron & Stool Co. (I!t2r»), 18 13. W. (J. (*. 
OOU ; Pudnoy r. Franco, Fenwick, Smith v. Loaoli, |1!)2.')| 
1 Iv. R. 340 ; Williams «. (iuost, Kinm & Nottlofolds 
(1923), J33 h. T. 111. OimcraUu, Refd. Williams r. 
Minister of Munitions (HH!)). 88 L. .f. K. JL 1105 ; Hay- 
dock r. (loodliM*. 11021] 2 K. IL 38 1 ; Rrown r. Htilrd 
(1023), 17 13. W. ('. C. 280. 

3776. To what payments applicable —Payments 
not representing full compensation — Payments sup- 
plemented by benefits.] -Clawley r, (T\rlton 
Main Colli fry (’o., No. .377.5, ante, 

3777. Primary payments -Inclusion of war 

time additions.] — The? workman was totally in- 
capacitated in Apr. 1911, ^ in Oct. 191 1, an agiue- 
ment was filed under whicdi he was to remeive £l 
per week tjomponsation. lie was jiaid £1 i)cr 
week with war additions. On Dec. 23, 1923, 
the employiu's appliml to redeem th(‘ paym'mt of 
the £1 i>er week, but the JM‘aring diil not take 
place until Eeb. IS, 1921. In the nKjautim* 
Workmen’s Compensation Act, 1923 (e. 12), had 
come inio operation as from .Ian. 1, 1921. Wovkj 
inen’.s ( \>mp(*nsati()n (War .Addition) Act, 017 
(c. 42), .s. 1 (2), providiHl that t-lu‘ additional weiddy 
sum payable under that Act sliould, notwithstiind- 
ing tliat the primai*y wei'kly i)aymerit was r(Mloomod 
subsequently to tli(3 <*,ornm(‘nc(jmcnt of tlial/ A(;t, 
continue t/O bi^ payable in the same manrKU* as if 
that liability had not lunm rodeimied. Workmen’s 
Compensation (War Addition) Anieiidmoiit Act, 
1919 (c. 83), merely iucreas ul the amount of war 
addition. 13y sect. 1 of 1923 Act, tli(? War 
Addition Acts of 1917 & 1919 were re])(uilei], but 
it was pmvidod that thi^ additions should continue' 
to apply to a weekly ])ayiiient in ^^^spl*ct of total 
incapacity ai ising from an accident which occurred 
befoiv Dee. 31, 1923, so long as tlu^ workman 
remained totally incapaeitiaUid, tlu; a.ddition 
should, for all pur})o.4es, be treal^ul as if it were 
part of the weekly payment. Tiie <*ount.y ct. 
judge held tliat there coulii be redemption in 
respi'ct only of the primary payment of £1 per 
week. Appet. appealc?d on the ground tiiat the* 
wtjekly x>aymont ought not to be considenul as 
consisting of two sums, the £1 per week ^ tlit*. 155. 
war addition, but under the proviso to Workmen’s 
CoTni)ensation Act, 1923 (c. 12), s. 1, must be 
iniated as one, & he was consiMpiently entitled to 
have tlie 15s. per week also redi‘.emed -//r/d : 
under Workmen’s Corniiensatiori (War .Addition) 
Act, 1917 (c. 42), s. 1 (2), the right of the employer 
to redeem under 8ched. 1. (17) was only in respect 
of the primary weekly payment, Ac tlui additional 
weekly payment was still to continue, even tiiough 
the liability to make the primary weekly payment 
was redeemed ; & that position remained un- 
altered by Workmen’s Compensation Act, 1923 
(c. 42), s. 1, having regard to Interpretation Act, 
1889 (c. 63), s. 38 (2), (c) (c), in the case of an 

application to redeem made before .Ian. 1, 1924, 
&; in such a case the workman’s privilege to 
continue to I'eceive the additional 15.*). per week 
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Master and Servant, 


Sect, 21 . — Redemption of weelchj paynioUa: Suh- 
sect, l,A,<SkB. (a), (6) & (c), C. ; mih-seci, 2. 
Sed, 22 ; Suh-eed. 1.1 

t herefore remained. On an apj dication to redeem, 
made after Jan. 1, 1924, the additional 15s. could 
be redeemed. — O ostisllo v. Brown (1924), 94 
L. J. K. B. 220 ; i:i2 J.. T. 149 ; 08 Sol. .To. 813 ; 
17 B. W. 0. 0. 130, C. A. 

B. Sum Payable on Redemption, 

{a) Iv (ieneraJ, 

See Workmen’s fVjinpensatif)n Act, 192.5 (e. 84), 
s. 13. 

3778. Limitation of sum - Contained in applica- 
tion — Jurisdiction of Judge to entertain such ap- 
plication.] — It is not competent, under Workmen’s 
(Jompensation Act, 1897 (c. 37), ached. I., clause | 
13, for employers to apply for redemption of their 
liability to make weekly payments by way of 
compensation subject a limit specified in the 
application of the sum 1x3 be payable for redemp- 
tion ; & a county ct. judge has no jurisdiction 
to entertain an application so limited. — Castijs 
SriNNiNc. (V). V , Atkinson, [1905] 1 K. B. ,3.36; 
74 J.. .1. K. B. 265 ; 92 I.. T. 147 ; 53 W. B. .360 ; 
21 r, L. B. 192 ; 7 W. C. 0. 124, C, A. 

Aanntjition Apld. Calico Prlii(,(‘rH Ashocii. v. Iloolh, flOl.'il 

.« Iv. Jl. 

3779. Optional award— Deletion of optional 
words.] — (Ultco Printers Assoon., I^td. v, 
Bootp, No. 3795, jiost. 

3780. Adequacy of sum — Agreer ent to redeem 
& statutory redemption— Not in pari materia.]— 

Sharp r, Bichaudson At (^o., No. 3.593, anie, 

(b) JncapaeUy Pennanent, 

13 ^ t Compensation Act, 1925 (c. 81), 

3781. What is permanent incapacity Partial 
Incapacity included.]— (1) ’Hie words “ vvher<^ tlie 
incapacity is permanent ” in Worknum’s (Vwn- 
pensiition Art, 1900 (c. 58), sclu'd. I., para. 17, 
include partial as well as total incapacity ; but 
tbo question wlu^ther the diminished cap;icity 
1-0 work is penn.anent or not is one wliich the 
arbitral)!' must decider on proper e^i(h‘nc(‘ before 
applying tla* actuarial method of asccTtaining 
tlu‘ amount, of comp(‘nsntiou under tlu? first 
alternative in para. 17. It dws not follow 
because the physical injuiy i.s pennaia^nt, as, 
for example, tlio loss of a finger, that tlu^ diminished 
capacity to Wf)rk is necessai'ily pemiantmt also. 

(2) ’The arbitrator in assessing the commutation 
of a weekly payment under tlu* second alternative 
in para. 17 is not, detxjrming ihi) comi)ensation 
to be given for the av5cid(mt. He has to consider 
only the amount of the weekly payments, their 
probable duration, the probability of their being 
diminished or raised in tlie future, the piobable 
ox^nt of such variation, if any, ought not to be 
guided by tiny consideration of what a jury might 
allow as damages (I«Y.ETcnEU Moulton, L..T.). 

(3) The words in sched. I., para. .3, “the 
average weekly amount which ” the workman 
“is earning or is able to earn in some suitable 
employment or business after the accident,” refer 
to the value of the work w'hicli tlic workman is 


doing in liis own business, that is, the wages which 
lie would have to pay to another for the services 
which he is himself performing therein (Fletcher 
Moulton, L..T.). 

(4) The 071U8 of proving permanent incapacity 
is on the person alleging it (Farwell, Jj..J.). — 
Calico Printers’ Assocn., Ltd. v, Higham, 
[1912J 1 K. B. 03; 81 L. J. K. B. 232 ; 105 
L. T. 734 ; 28 T. L. R. 53 ; 66 Sol. Jo. 89 ; 5 
B. W. 0. 0. 07, 0. A. 

Aniwiaiions : — <o (1) Oonsd. Calico PrinterB Abhocii. r. 
Booth, [1013] 3 K. B. 652 ; Marshall V. Prlnco, [1914] A 
]£. B. 1047. Retd. Howell v. Blaokwoirs Exors., Black- 
well V. Howell (1012), 5 B. W. C. (J. 293 ; Keiulall & Gent 
V. Ponnington (1912), 106 L. T. 817 ; Slaveley Coal ik 
Iron Co. V. Klson (1912), 5 B. W. (\ C. 301 ; MorolHiifl v. 
Eloy, Eley v. Moreland, [1916J 1 K. B. 85 ; Birinlngliani 
By. Carriago & Waggon Co. r. Bound (1 91 7), 10 B. W. C. C. 
0J2 ; Carlton Main Colliery Co. v. Clawley, [1917] 2 K. B. 
691 : Sharp v. BiohardHon, [1920] 3 K. B. 152 ; As to (4) 
Bbtd. Calico Printers Assoon. r. Booth, [1913] 3 K. B. 
652. Reid. Marshall r. Prince, [1914 J 3 K. B. 1047. 

3782. .] — Catjco Printers Assocn., 

Ltd. V, Booth, No. 3795, post, 

3783. Incapacity to earn full wages.] — 

Marshall, Sons & Co., I/td. v. Prince, No. .3791, 

poet, 

3784. Onus of proof — Whether on party alleging 
incapacity.] — Calico Printers’ Assoc^n., J/ro. v. 
Higham, No. 3781, a^ilc, 

3785. .] — Calico Printers Assoi^n., 

Ltd. r. Booth, No. 3795, poftL 

3786. On employers.] — Marshall, Sons & 

Co., Ltd. v. Prince, No. 3791, post, 

3787. Function of arbitrator — Does not deter- 
mine compensation for accident.] — Calico Prin- 
ters’ Assocn., Ltd. v, Higham, No. 3781, anie, 

3788. Matters for arbitrator’s consideration — 
Degree of permanent incapacity.] — Calico T’rin- 
ters’ Assocn., Ltd. v, Hjgiiam, No. 3781, wn/r. 

3789. ,] — vStavklky Coal & Iron (k). 

V, Flson (1912), 5 B. W. C. C. 301, C. A. 

3790. .] — A workman was totally 

permanently incapaciiatx^d for work as the i*esult* 
of an accident in J 906, & was awarded compensa- 
tion under Workmen’s Compensation Act, 1897, 
(c. 37), at the rate of 16.'#. Id, per wcick, under which 
aw^ard he had leceivcd £179 (Is. Id, In 1911 the 
employers applied to liave the weekly payment 
redeemed by a lump sum. The county ct. judge 
assessed the sum wliich would Jiave been awarded 
to the workman by a jury for such an injury at# 
the time of the accident# at £300. lie then 
deducted from that sum the £179 6s. Id. whicli the 
workman had iilready received in weekly payments, 
leaving a balance of £1 20 I3s. 5d., wliich lie awarded 
as the lump sum to be paid by the employers in 
redemption : — Held : this method of computiit-ion 
was wrong. 

In computing tJie lump sum that may be 
ordered to be paid by an ciinployer, pursuant to 
Workmen’s Compensation Act, 1897 (c. 37), 
sched. I. (13), in redemption of tlie liability for a 
weekly payment that has been continued to a 
worlonan for not less than six months, the county 
ct. judge has not a free hand in the matteis but 
he must proceed on a correct principle, taking into 
consideration in determining the pi'csent value of 
future weekly payments, the probability of the 
workman’s I'ecovery, & of his cjapacity for work 
either wholly or paiiially, likewise liis age & state 


PART XIV. SECT. 21. SUB-SECT. 1.— 
B. (»). 

p. I/ow fixed— 1 hit V of judge — To 
consider condition it' circuntsiances of 
workman at time of inquiry .] — In 
llxliig the amount, required to 
the Httbllity of an employer for pay- 


ineul of the weekly conipouHatic 
awarded under Workmen’s Couii>enBi 
t Ion Act (Alta.), the district ct, jiidj 
must consider the condition & ciwiin 
stanci'8 of tlie Injured person at tl 
time of the inqulr 5 % — Dutka r. Bani 
(1915). n W. L. B. 68? 
8 W. W. B. 1041.— CAN. 


PART XIV. SECT. 21, SUB-SECT. 1.— 
B. (b). 

q. Power of arbitrator — To fix 
lump sum without inquiry as to earning 
capacity .] — National Telkphonk Co. 
V. Smith, [19091 S. C. 1363.-- SCOT. 
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of hie health, so that liis expectation in life may 
be ascertained. — V ictor Mills, Ltd. v. Shacbxe- 
TON, [1912] 1 K. B. 22 ; 81 L. J. K. B. 84 ; 105 
L. T. 013 ; 5 B. W. 0. 0. 30, C. A. 

Annotations .-—Gonsd. KawllnffH v. Hodirson (lOlS), 87 L. .!• 

K. B. 7G1. Rofd. Calico PrintcTH* Ahkocii. v. 

I1‘J12] 1 K. B. 

3701. .] — (1) Whei*e an application is 

made by employers to redeem a weekly payment 
to a workman under AVorkmen’s Compensation 
Act, 1900 (e. 58), Hched. I., clause 17, on the 
j^round of the pennanent incapacity of the work- 
man, the arbiti'ator must satisfy liimsclf wh(ither 
the physical condition of tlic injured workman is 
stabhi. The permanent iniuipacity refermd to is 
tlie incapacity to earn full waj?os, &; the condition 
of tin* workman may be stiible <& his incapacity 
y)emianc‘nt although if uninjured he would at some 
futui'o time in the ordinary course of his employ- 
ment become entitled to hi\ jtaid higher wages. 

(2) If the incapacity is ]3erman(‘nt an infant 
under clause 17 is in no better position than an 
adult, & the weekly payment may be rijdeemed 
by the payment of a lump sum of such an amount 
as would purchase an annuity equal to 75 per cent, 
of the weekly paynumt, although his probable 
earnings would be likely to increase if he had 
lemaiiKul uninjured. 

(3) If the incapacity is not piUMnaneni. the 
amount is in discretion of the arbitrator. 

(1 ) On such an application to n*(le(5m a w<^ekly 
payment the burden of proving the permanent 
incap«.city of the workman lies upon tlie employers. 

(5) Admissions by or on behalf of an infant 
cannot be relied u])ou, all allegations against 
an infant must be proved, in i^roceedings under 
Workmem’s (bmpensation Act, 1900 (c. 58). as 
well as in oi'dinary judicial i)roc(*odifigs. Mar- 
shall. Sons A. Co., Ltd. v, IhiiNcio, |19ll| 3 
K. B. 1017 ; 81 L. .1. K. B. 10 ; 111 L. T. lOSl ; 
.30 T. L. R. 051 ; ,58 Sol. Jo. 721 ; 7 II. W. C. C. 
755, 0. A. 

Annoiaiions : — As t<t (I) Refd. ('aril on iMuIii (Jolli«‘ry (’o. r. 

(Mawloy, 1 11)17] 2 K. B. 01)1. (fcturalltf, Refd. AJoivlaiid 

V. JOlcy, Eloy c. Moruland, flDlOl 1 K. JJ. So. 

3792. — Amount of weekly payment —Pro- 
bable duration & stability.] — (Iat.ku) PniNTRits’ 
ASSOC7N., Ltd. r. Uujham, No. 3781, anlr. 

3793. .J — Victor Mills, Ltd. 

V. Shacicleton, No. 3790, nn/r. 

3794. — Possible damages by jury.] ( tVLKJo 
JhlINTEBS’ AssOCN., LTD. r. IlKUlAAI, No. 3781 ,a///c. 

3795. Personal knowledge of arbitrator- 

state of labour market.] — A workman met with an 
i).ccid(‘nt witJiin tlu^ m(?aning of Workin<*n\s Com- 
pensation A(tt, 1900 (c. 58), which result(*d in th<i 
loss of his left hand, lie was award(ul 15.s*. Id. a 
week compensation ; & the employers siibseqiKUitly 
applied for an aibii. for the riMlomption of this 
payment. The county ct. judge held that 
permanent partial incai)acity was proved A 
awarded that the weekly payrncuits “ may Ixj 
r(‘d(‘emed ” on payment by the appets. of £013, 
namely, 75 per cent, of thii’ty yea)’s’ ]>iirchas(‘. 
Th(‘ workman appealed against tlie optional form 
of the award, & the employers appealed on the 
ground that the judge was not compelled to award 
that amount, that the incapacity was not })er- 
manent, A that the onn^ of p)*oving that the 
incapacity was not permanent was not on theni : - - 
Held : (1 ) the judge must make an award for ;i. 
lump sum which could be enforced as .a judgment ; 
(2) the word “ may ” must be struck out of th“ 


award ; (3) there was evidence on which the 

judge was justified in finding that there was per- 
manent partial incapacity. 

(1) The county ct. judge was bound to do that 
which 1 have not the smallest doubt he did, decide 
the (;ase according to the evidence brought before 
him, taking account, as he was entitled to do, of 
his general knowledge of tlie labour market 
(COZENH-llARDY, M.R.). — CaLICO PRINTERS 
Assocn., I.TD. V. Booth, [19131 K. B. 0.52 ; 82 
L. .f. K. B. 985 ; 109 T. 123 ; 29 T. 1.. R. 001 ; 
.57 Sol. .lo. 002 ; 0 B. W. C. 0. 551, 550, (J. A. 

■ J'* & (2) Emld. Gotolwd v. Petc.holL 

?r^*,*^* Kefd. Moreland r. Eley, 

Eloy r. Moreland (li)l.'i), i) B. \V. U. (J. 11. 

3796. Basis of computation of sum -Seventy-five 
per cent, of amount of weekly payment— Infancy 
of workman immaterial.] — Marshall, Sons A (Vi., 
Ltd. V, Prince, No. 3791, 

(c) Incapacity not PennanenL 

See Workmen’s Compensation Act, 1925 (c. 81), 
s. 13. 

3797. Discretion of arbitrator.] — Marshalt., 
Sons A Co., Ltd. v. Prince, No. 3791, ante. 

3798. .]— An electrician’s assistant whit* 

at work met with an ac.cident which rendered tin* 
little fingiii* of his right hand permanently usohiss 
A left the ring linger partially stilT, so that the 
grip of the hand was impaired. Compensation 
was paid for about a year, wlnm an application 
was made by the (uuployc^i-s to reth'em. Medical 
evidence was called on either side.. arbitrator 
found that the condition of liis ring linger was 
likely to improve ; that the hand would not 
prevent him working at a machine, A that there 
was no reason why lie should not at some futui-e 
daU) earn the same wages as be* foil* the atjcident. 
Fri short he found that tlw»)'e was no jKTmanont 
loss of capacity, though there w.as some partial 
iiKJapacity ,it tlu* time of the arbitration. 
Accordingly Ju^ awarded £80 as roasonabl(3 coni- 
p(;risation. The workman appeal(‘(l , A (3o)itondod 
that the incapacity W)is p(*rmanent, A the ai'hitra- 
tor therefore had no .alt(‘rnative but L) ass(*ss the 
compensation upon the actuarial basis lixcal by 
Workmen’s Compensation Ae.t, 1900 (e. 58), 
Sebed. I. (17), which would liave amoiintcMl 
roughly to £220 : — Held : thi‘i'e was eviileru^e upon 
wiiich the county ct^. judge (;ouId find that the 
inciayiacity w.as not permanent, A that being so Ck* 
amount of comjiensatioTi was (*ntirely in his 
discretion. — Birmingham Ratt.way CARJHAcn*: A 
Wa(jgon Co. r. Round (1917), li) B. W. C. (i. 
(»12, C. A. 

Paymenl into Court, 

See WorkiiKjn’s (Compensation Act, 1925 (c. 84), 
s. 13 ; Workmen’s Compensation Rules, I92ij, 
r. 05. 


SiJu-sBCT. 2 . — Redemption by Agreement. 
See Sect. 15, sub-sect. 3, B., auie. 


•Sect. 22.— INDUSTRIAL DISEASES. 

Sub-sect. 1.— In General. 

Sec Workmen’s Compensation Act, 1925 (c. 84), 
88. 43-47, Sch(‘d. III. ; Workmen’s Compensation 
Rules, 192(j, r. 41. 


PART XIV. SECT. 22, SUB-SECT. 1. 

r. Date of disablement. — Date certi- 
fied ct' fixed after leaviny service- 


Immaterial if disease contracted daring 
Victoria I.nsuranck Co., 
f/rn. r. Junction North Broken 


Hill Mink, 11925] A. C. 354.— AUS. 

t» — - I — - - ,n r. j KfiSAltV V 

Russell (AReiiiBALD), Ltd., 11915] 
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Sect, 22 . — hiduatrial diseases: Suh-seds, ], 2 cL* 

3 , A.] 

Diseases generally— Whether per:onal Injuries 
by accidents.”] — See Sect. 5, sub-sect. 1 , C. (/), ante, 

3799. Industrial disease as Injury by accident — 
Contraction of anthrax.] — (1) While a worl^an 
was employed sorting wool in a factory a bacillus, 
according to the medical evidence, passed from the 
wool to the ayv. of the workman, & infected him 
with anthrax of whiV^h h(i died : — Held : this was 
a case of “ injury by accident ” within the meaning 
of Workmen’s (’onipensation Act, 1897 (c. 37). 

(2) (Wstriiction of Acts {see No. 2035, ante ). — 
IlRiNTONs, Ltd. v, Tuuvey, [1905] A. C. 230 ; 71 
L. .T. K. B. 171 ; 92 L. T. 578 ; 53 W. R. (Ml ; 
21 r. L. R. 444 ; 49 Sol. Jo. 445 ; 7 W. C. C. 1, 
ir. Ij.; affg. S. C. svh nom, Higgins v. ('ampbelt. 
A Harrison, Ltd., Tuhvey r, Brintons, I^td., 
[1904 1 1 K. B. 328, C, A. 

AmwlaiUnis : — As iu (1) Apld. Israay, Iinrle r. WilliaTiiHon, 
I1U08] A. C. 4^7. Expld. Broderick i;. J.. O. C., [1908] 2 
K. B. 807 ; Eke v. Uart-Dyke. [1910) 2 K. B. 077. Distd. 
(Jlmndler v. G. W. By. (1912), 106 L. T. 479. Consd. 
(,'oyle (or Brown) r. WuIhoii, [1915] A. C. 1. Distd. 
I'ypcr r. ManolicsUir Liners, [1916] 2 K. B. 691. Apld. 
Scott V. PoarHon, [1916 1 2 K. B. 61. Folld. Innes (or 
Grant) v. Kynoch, [1919] A. C. 765. Distd. DennlH v, 
md. By. (1920), i:i B. W. C. (]. 542. Refd. SUm‘I i>. 
Ganimcll, 'Laird, [1905] 2 K. B. 282; Fitzff(»rakl v. Clarke, 
II 908] 2 K. B. 796 ; Clover, Clayton n. HufrliCR. [1910] 
A. C. 242 ; Sherwood v. Johnson (1912), 5 B. W. CJ. (3. 
686 ; Alloa Coal Co. v. Dryllo (1918), 6 B. W. C. C. 398 ; 
Bwnvn V. Watson (1914). 88 L. J. I\ (J. 307 ; Trim Joint 
BistrJft School Board of Manaf'cmeiit r. Kelly, [19141 
A. C. 667 ; (iluHjrow Coal Co. v. Welsh (1915), 8 B. W. O. C. 
685 ; Lyons r. Woodlleo Coal & Coke Co. (1916), 9 B. W. 
V. C. 655 ; Burroli r. SelvJige (1921), to Jj. .i. K. B. i;}40 ; 
VV^alker r. Wynn, Tininiins (1922), 1. B. VV^ C. C. 122; 
Carrr. Port (ilasgow Biiigh (1923), 16 B. W. (\ C. 331 ; 
Hutchinson r, Kiveton l*ark Colliery C3o., [1926] I K. B. 
279 ; Wllliains v. Guest, Keen & Kettlefolds, [1926] I 
K. B. 497. 

3800. Operation of scheme substituted for statu- 
tory provisions — Scheme applicable in term to 
” accident ” — Disablement from disease Included.] 

— By Workmen’s (bmpensation Act, 1900 (c, 58), 
s. 8 (1 ), where it is ccutifiod that a workman is 
suflering from a disc^asc mentioned in one of the 
schedules to t.he Aet A is disabled from earning Ids 
full wages A the disease is due i/o the natuif^ of 
any employment in wliich lie was employed witiiin 
twelve* montiis before tlie date of disablement, he 
is entitled to compensiition as if tlui diseases were 
a personal injiuy by accident arising out of A 
in coum? of the employment. TJie disablement is 
to be treated as the happening of an accident. 
Compensiil-ion is i-ecoverablo from tlui employer 
wIjo last employed tlie workman during the twelve 
months befortj disfiblement/ in tlie employment 
to tlie natuiv of whicli t he dis(*a.se was due. 3’iie 
dat(" of the disablement is the certified date of its 
commoncenient. For more than a year before 
Jan. 5, 1912, a miner had been in tlie employment 
ctf a Ann of colliery ownei*s. He* was a member 
of a schonio, the provisions of wliicli wvra under 
Workmen’s (Compensation Act, 190(1 (c. 58), s. 3, 
substituted for the provisions of that Act. The 
sch(‘me was by its terms int/cnded to be in substitu- 
tion for the Act A to provide a fund for the pay- 
ment of compc'nsation to any member of the 
scheme in respect of i)ersonal injury caused by 
accident arising out of or in the course of the 
member’s employment. On Jan. 5, 1912, the 
miner left the employment of tlie linn. Subse- 


quently he was certiAed as disabled from earning 
full wages from a diseasi^ of the class described 
in Workmen’s Compensation Act, 1906 (c. 68), 
s. 8 (1), Jan. 6, 1912, being certiAed as the date of 
disablement: — Held: (1) the word “accident” 
in the scheme had the same meaning as in Work- 
men’s Cbinpcnsation Act, 1906 (c. 58), A included 
disablement fi*om disease described in sect. 8 (1 ) ; 
(2) the provisions of the scheme were to bt* 
i*ead with those of sect. 8 of the Act, A the Arm 
were liable to pay compensation, notwithstanding 
that on the date of disablement the miner had 
left their employment.- I^af v. Furze, 11914| 
3 K. B. 1068 ; 83 L. J. K. B. 1822 ; 111 Ji. T. 
1100, D. C. 

3801. Scheme construed In conjunction 

with Act.] — Leaf v. Furze, No. 3800, ante. 


.SUB-SEf3T. 2 . — DiREASKS GIVING RISE TO Cj.AIM 
FOR Compensation. 

See Workmen’s Compensation Act, 1925 (c. 81), 
ss. 43-47, sched. HI. ; Workmen’s Compensaf-ion 
Rules, 1926, r. 41. 

Diseases generally, see Sect. 5, sub-sect. 1 C. (/), 
ante. 

3802. Death or incapacity must result from 
scheduled disease — Or sequela thereof — Sequela 
attributable solely to Industrial disease — No evi- 
dence of attribution.] — Allegation of death due to 
lead poisoning or its scquelie. Thci (jounty ci. 
judge found that the immediate cause of (Ifjath 
was granular kidney ; that gi*anular kidney is a 
sequela of lead poisoning but also a sequela of gout, 
of alcoholism, heart-pressure, A other complaints. 
That h*ad jioisoning was not proved to liave been 
the cause of di'atJi, but tliat, on the other hand, 
the emidoycrs had not, liaving regai d to t!ie words 
of Workmen’s Compensation Act, 1906 (c. 58), 
s. 8 (2), proved tliat it was not the cause pf deatli : 
— Held : a misdirection, as the words of Work- 
men’s Compensation Act, 1906 (e. 58), s. 8 (2), 
have no application, unless it is provecl that the 
death resulted iiroxin lately or idtimatcly from 
the disease, A the onus of proving tliis, notwitli- 
standing the words of sect. 8 (2), rests upon 
appet. ; st?ct. 8 (2) presupposes deatli caused by a 
disease mentioned in sched. ITT. ; it does not 
create a liability, but only plactJS the liability 
upon the right piTson, — H ayt.ett v. Vigor A (?o., 
[1908] 2 K. B. 837 ; 77 L. .T. K. B. 11.32 ; 99 
L. T. 674 ; 24 T. J.. R. 885 ; 52 Sol. Jo. 741 ; 1 
B. W. C. C. 282, C, A. 

3803. Extension of schedule by agreement 

or estoppel — Not permissible.] — Dutton v . Sneyd 
BYCAits (]o., Ltd.. No. 3140, ante. 

3804. Unauthorised treatment by wife of 

applicant — Novus actus Intervenlens.] — Williams 
V. Graigola Merthyr Co., IjTD., No. 2801, ante. 

3805. Disease but not employment 

scheduled.] — Altliough in Workmen’s Compensa- 
tion Act, 1906 (c. 58), sched. III., as extended by 
the Scliedulc to the Order of July 30, lORl; “ boat 
liand ” is set opposite to the process of mining, 
yet it is a certifiable disease under Workmen’s 
(^Compensation Act, 1900 (c. 58), s. 8 (1), in the 
case of a workman who is not a miner ; but in 


8. C. 672 ; 52 Sc. L. B. 417 ; [1916] 1 
S. L. T. 283 ; 8 B. W. 0. C. 410.— 

SCOT. 

a. Condition precedent to com- 
pensation — Medical certificate — S uffl - 
cimt if produced during arbitraiion pro- 
ceedings .] — Taylor v. Burnham & 
C’o., 11909] S. C. 704 ; 46 .Sr. ].. B. 


482 ; [1909] 1 S. L. T. 321 ; 2 B. W. 
C. C. 247.-- SCOT. 


PART XIV. SECT.. 22, SUB-SECT. 2. 

b. Deaiti or incapacUy must result 
from scheduled disease — Or sequela 
thereof — Sequela not scheduled— Found 


in fad to be consequential to disease.}-- 
Dunn v. Suoutish Co-operativk 
WlfOLESAT.E SOCIKTT, LlU. (1924), 17 
B. W. C. C. 336.— SCOT. 

0 . Disease but not einploymeni 
scheduled — Onus on myrkman to prove 
disease due to nature of employment.}— 
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buch a case the buidon is on the workman to show 
that the disease is due to tlie natm*e of the employ- 
ment. — W ilson v . Blyth Shipbuilding & Ditv 
Docks Co., I/td., [1919] 1 K. B. 321 ; 88 L. J. 

K. B. 27 ; 120 L. T. 1 ; (53 Sol. Jo. (57 ; 11 B. W. 
(1. (?. 173, C. A. 

3806. General nature of employment — No 

direct evidence of contraction of disease.] — Where 
a workman, employed as a foi*eman of a of 
labom’crs who were ct)gag(;d in unloading hides 
& skins from a ship, died from anthrax, one of the 
diseases mentioned in the sc)ieduJ(s it was held 
tliat th(^ (mu8 of proving that his dciath w«‘is due 
to the nature of his employment was not shifted 
to the dependants of the deccascMl workman 
notwithsi/anding that tlu^re was no direct evidence 
1-0 show that he had liimsdf in fact liandled any 
of tlic inch's or skins, ife that as the employers liad 
faih'd to prove that tlici disablemc'nt was not due 
to the nature of liis emi)loyment liis dejx'ndants 
W(Tt^ entitled to Jiavc^ an award madci in tlieir 
favour." Meadows r. Kli^ebman Lines, I/ri>., 
[19201 3 K. B. 514; 89 J.. .1. K. 15. 1231; 121 

L. T. 05 ; 30 'P. L. IL 817 ; (il Sol. Jo. 098 ; 13 
B. W. C. C. 227, C. A. 

3807. Presumption of disability therefrom - 

Employment at or immediately before date of dis- 
ablement.] — A Avorkrnan had w'orked for W. for 
several yeai’s as a lead worLc'r cVe had contracted 
lead poisoning, but had not worked for him within 
twelve months of the disablement, lie w'orked 
for B. in a lead proc^ess for nine days wit hin t w'dvc' 
months of but not “ at or immediately before ” 
his disabh'inent as ])rovided in A\ oi kmeri’s Com- 
pensation Act, 1901) (e. 58), s. S (2). lie dit‘d of 
h*ad poisoning, & his widow' applied for com- 
pensation : — Held : t h(^ deatli not coming within 
Workmeirs Comjiensation Act, 1900 (c. 58), s. 8 (2), 
there was no ])resumption that t-luj diseas<‘ was 
caused by tlui last employment ; it w as not 
('uough for appet. to prove; that h(;r husband had 
been employed in a lead process witJiin twelve; 
iTionths Si that in; died of h*ad poisoning ; it must 
b<; shown t hat the dis<'ase was <;aused by the last 
employment ; hi, ontJie facts, the disease had not 
been contracted in the last ('mployment, hi no 
case had been made against third parties. — Dean 
r. Jii’itiAN Akt Boiteby, Ltd., [1914] 2 K. B. 
213; 83 L. J. K. B. 799; 110 L. T. 591; 30 
'r. Ji. IL 283 ; 58 Sol. Jo. 302 ; 7 B. M’. C. C. 209, 
(\ A. 

Jiniolulions Consd. rl r. Ilicr ( 1 JH 1 ), .S B. W. C.'. CJ. 

‘•iia. Overd. Biatehfoi’il t\ S( addon EoundH (iu27), -13 

T. L. H. 424. Refd. Uarruii v. Soaloji Jiurn Coal Co. 

(IU16), 112L. T. 897. 

3808. .] -Bjatciieokd r. Stad- 

DON hi Bounds, No. 3810, jiosi. 

3809. Disease contracted more than twelve 
months before disablement — Employment In same 
trade within twelve months— - Liability of last em- 
ployer.] — Dean i\ Rubian Akt Bottery, Ltd., 
No. 3807, ante, 

3810. .] -Applt., a painter, 

claimed compensation from ii;sps., a lirm of 
builders &, house decorators, in respect of dis- 
ablement caused by lead poisoning. Ai)plt. 
served in the Navy as a iiainter until 1918, hi 
during that service contracted the disease (>f 
lead poisoning. Ills last, employment was wit-li 
resps. from Oct. to Dec. 1924, wdieii lie left owing 
to illness. In July, 1925, the cci*tifying suigeon 
ccrtiiied that he was tlien suffering from l'*ad 


poisoning & was thereby disabled from eai'niug 
his full wages at the work at which he had been 
cmiiloyed. The cerl-ilicate gave no date for the 
commencement of the disabhmient, &, accordingly, 
by Workmen’s (.-ompensation Act, 190(5 (c. 58), 
s.* 8 (4 ), it was deemed to liave commcncetl at the 
date of the cei*tilicatc. The arbitrator was not 
satisfied that there was anytliing in the nature of 
applt.’ 8 employment with resps. that would tend 
to aggravate or accelerate the process of the 
disease so as to warrant a finding that his disable- 
ment was due t-o that employment & made an 
aw^ard in favour of resps : — Held : applt. w’as 
eniitU'd to coiiipensaiion under Workmen's (Jom- 
pensaiion Act, 190(5 (c. 58), s. S (1), from resps. as 
being the last ('injiloyers who had employed him 
wi(-hin the tw'elve inord.hs immediately preceding 
Jus d i sab l('n lent in the omj»loym(*nt to the nature, 
of wdiicli tli(‘ disease wa-s due, i.c. in work of the 
.saint; character as (Jiat to wdiich bi.s di.st'ase w'as 
tint*, namely, lead iiaiiiting, notwithstanding tliat 
be failed l-o ])rove l-lia-t his dtsablenient was due 
1-0 Ids employment by resps. — Blatcii ford r. 
Staddon hi Founds (1927), 43 T. L. IL 421, 11. L. 

3811. Results of surgical operation— Necessi- 
tated by disease.] — A w’orkman, by rt'ason t)f t-ht; 
iiatnro f)f Ids w'ork, contracted a dist'ase in Ids 
right t'yt*, w'hicli liad to be reinovtul. After tin; 
rt'moval of the; t'ye lit; obta-ined a et;i*iilicate of 
disablt'rnt'nt from a certifying surgeon, wJio 
ct'rtilied tliat, liaving personally t;xainined tbt* 
wwkman, he w\as saiisfi(;tl IJiat “ he is siilTei-ing 
from” an industrial disease— namely, ulceration 
of the corneal surfa-et* t)f Hit; eyt' due to tar, pilch, 
ele. — tV- fiuilier tu'iiified, under thi; lu'ading 
“ Syinpt-orns of Dist'ase; ” : “ lb; has lost his right 
eye as i-ht; rt'sult of eornt'al ulet'ration ” : — Held : 
tht' w’oTtls of Worknit'n’s Compensation Act, 190(5 
(e. 58). s. 8 (2), “ sidTt'ring from a disease mt'iitioned 
in tilt; Third Seliedult; to this Act,” be. an industrial 
diseast', ought to bt' construt'd as including tht; 
cast; of a wtii'kman sulTering frtnn ilie results t)f a 
surgical oi»t'ration rendert'tl nect'ssary by the 
dist;ase, hi tlie certilit;a,t-t; etmiplit'tl witfi the; 
retjuiremenis of the; Act. - Ri ssei.l (Archibald), 
Ltd. r. (Virser, |192l | I A. D. 351 ; 90 ];. J. B. (\ 
77 ; J21 li. T. 548 ; 37 T. J.. iL 214 ; (55 Sr>l. Ju. 
239 ; 13 15. W. (’. (V 47(5, JI. L. 

Distd. Dntjii r. ('(»-o|». WlielesaJu 

,'^fie. (J92I), 17 B. W. C. (;. Apld. StarUry v. CliiyUtii 

(I92r»), 133 Jj. T. 012. Consd. l’rt !nU‘iKH''(- t'. baiifasterH 
«'^1.('ai)i ( 'oal (jollit’rieK (I92.'^i), 131 L. 'J'. 100; Sealiiil t*. 
Evans (1920), 1!) B. W. (\ 1 1 2. 


Sub-sect. 3. Medical (Jektifk;ate. 

. 1 . InGcncnil, 

WtiL'kmen s Bomjiensation Act, 1925 (c. 81), 
SK. 43- 47, SeJied 111. 

3812. By whom given -Certifying surgeon under 
Factories & Workshop Act, 1001 (c. 22) —For dis- 
trict where workman employed — Workman not in 
district having surgeon.] — Appct.jwliuseliomc was 
at Jiiverpot)!, w'as (‘inployed by rt;si»s. as a boat- 
sw'ain, & win 1st painting the ship’s hold at sea 
contraeli'tl lejwi poisoning, lie was discharged 
in New York in Apr. 1908, subsequently returned 
to Liverpool, & in Jan. 1909, obtained a ceil/ilicate 
from the ceitifying surgeon for the Liverpool 
district und(;r above Act, that he was disabled by 
lead xioisoning from following his usual employ- 
ment;— //eW: under Workmen’s C’ornpensation 


8(;i7LLioN V. Cadzow Uoal Co., Ltd., 
11914J 8. C. 3C; 51 Sc. L. IL 39; 
11913J 2 S. L. T. 271 ; 7 li. \V. C. 0. 
833.-~SCOT. 


.1 -.-vox ■VWTV 


d M'Taocaut 

. Baku (William) A' Sons I/m., 
1915] s. C. 224 ; 52 Sc. L. K. 125 ; 
1914J 2 S. L. T. 430 ; 8 15. W . C. L. 


37(5.— SCOT. 

e. .] — U'Nkill 

r. Wilsons & Clyde Co.\l Co., Ltd., 
11926] S. C. 680.— SCOT. 


U H 
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Seel, 22 . — Industrial diseases: Sub -sect, 2, A.y B,, 

C. & D.] 

Act, 1006 (c. 58), 8. 1 (^1), para. 1, before appet. 
could make any claim for comijensation in I'cspeci 
of an industrial disease lie must get a certificate 
from the ceiiifying surgeon appointed under 
above Act, for the district in which he w'as 
employed ; &, inasmuch as there was no district 
in wliich he was employed at the time when he 
contracted the disease, he could not successfully 
make a claim. — Curtjh v. Black & Co., [1009] 2 
K. B. 529 ; 78 L. J. K. B. 1022 ; 100 L. T. 077 ; 
25 T. L. II. 021 ; 53 Sol. Jo. 570 ; 2 B. W. C. 0. 
239, C, A. 

Sec, nou\ Workmen’s Compensation Act, 1925 
(c. 84), s. 44 (3). 

3813. Certificate by surgeon 

where workman resided.] — Tlie workiuan was 
examined on Jan. 10, 1924, by Dr. A., the certi- 
fying surgeon for the district in which he rc^sided, 
who WiU5 not the cciitifying surgeon for the distinct 
w here he was employed. Dr. A. ceiiilied that he 
w'as not sufTcring from lead poisoning. The 
workman applied for a reference to a medical 
referee, wh9, on Jan. 30, 1924, dismissed the work- 
man’s api^eal &. certified that he w'as not suffering 
from lead i3oisoning. On Apr. 9, 1924, Dr. P., 
the ceitifying surgeon for the district wher(i the 
workman w^as employed, certified that he was 
suffering from lead i)oisoning & was thereby 
disabled from earning full w^ages, ^ that his 
disablement b(‘giin on Jan. 2, 192 . The county 
ct. judge fixed the rate of compensation payable, 
but he held that the decision of the medical 
iefe](*e was conclusive & he awarded that no 
compensation was payable: — Held: Dr. A. not 
being the cei*tifying surgeon for the dist^rict whert^ 
the workman was employed, his cei’tificate w^as 
of no effect & the api)eal to the medical refei'ee 
w^as not pi*operly founded ; the workman, having 
obtained the ceitiilcatc of tlie ceiiifying sui’geon 
for the district in which he was employed, was 
entitled f-o compensation at the rate fixed by the 
county ct. judge. 

1 see no objection to a w^orkman apx)lying for 
& obtaining a fresh ceitificate after a reasonable 
la[)se of time, & in my opinion even if Dr. A.’s 
ceitificate had been a proiier ceitificate under tlie 
sect. [Workmen’s Compensation Act, 1900 (c. 58), 
s. 8] there Avas no n^ason why the county ct. 
judge should not have i)aid attention to Dr. P.’s 
ceitificate. — A ndeiiton r. Maukham Hkywood A, 
C'o. & Eastwood (James) & Soj^s (1925), 18 

B. W. (\(5. 121, C. A. 

3814. Chief medical officer of Post Office.] 

— Under the power iiow^ contained in \Vorkm(.*n’s 
Ctmipcnsaiion Act, 1925 (c. 84), s, 44 (3), the 
Secretary of Stat-e made regulatitns of which the 
material one was : “In the ai>plieation of tlie 
provisions of the said sect, to telegrapliist’s cramp, 
so far as regards a workman employed by the 
l*ostmaster-Uenera], the I’ost Office mc^dical 
officer under whose chai*gc the workman is placed 
shall, if autliorised to act for the purposes of the 
said sect, by the Postmaster-Gencj-al, be substi- 
tuted for the certifying surgeon.” 

C., a telegraphist employed by the Postmaster- 
General, was on the capitation list of the local 
Post Office medical officer at Grimsby. She 
complained that she had telegraphist’s cramp; 
in accordance with the regulations of the dcpait- 
ment, the case w'as referred to IIkj cliief medical 
officer, w'ho had special knowdedge of telegraphist’s 
cramp. The chief medical officer certified that 

C. Avas not suffering from telegraphist’s cramp. 


0. obtained a rule nisi for a certiorari to quasli the 
certificate : — Held .* (1 ) the chief medical officer was 
not the medical officer “ under whose charge 0. was 
placed,” & he was not entitled to give a certificate ; 
(2) the granting of a certificate was in the nature 
of a judicial act in respect of which certiorari would 
lie; (3) an appeal to a medical referee under 
s. 43 of the Act was not equally beneficial, sineci 
the rederee’s concurrence with the chief medical 
officer’s certificate would be conclusive, whereas 
the certificate Wiis a nullity ; (4) (Avoky, J.) 
whether an appeal was equally beneficial or not, 
0. being a party aggrieved, certwrari would go 
ex debiio justitice at her instance. — II, v. Posu’- 
master-Genehal, Bx p. Carmichael (1927), 43 
T. L. R. 228, D. C. 

3815. Disablement antedated beyond six months 
— Claim by workman after expiration of six months 
— Whether out of time.] — ^Moore v. Naval (X) 1 .- 
LTEitY Co., Ltd., No 3033, ante, 

3816. Certificate of disablement -certificate of 
suspension — Not mutually exclusive.] — Ajipct., a 
Iiainter, was formerly in the employ of resp. 
On May 29, 1920, he bccanui ill & consulted his 
panel doctor, wlio certified that he Avas suffering 
from lead poisoning. On Aug. 12, 1920, the 
certifying surgeon gave a certifieate of susjamsion 
under Workmen’s Compensation Act, 1900 (c. 58), 
s. 8 (1) (ii), tiiat lie had suspended appet. from 
his usual employment on account of his having 
contracted lead i)oisoning. Resp. appealed against 
this certificate to the medical referee, but Ids 
appeal Avas dismissed. Compimsation was paid 
to appet. as from Aug. 12, 1920. On J an. 20, 192 1 , 
appet. obtained from the sarnie iJtTtifying surgi^on a 
certificate of disal)leTnent undoi‘ \\'oi*lmi(*ri’s 
Compensation Act, 1900 (c. 58), s. 8 (1) (i), which 
stated that ho Avas suffering from dermatitis, 
the result of lead poisoning, & that the disablement 
conunenct^d c>n May 29, 1920. An appeal fj'oni 
this certificate was dismissed by tlie medical 
referee on Fel). 4, 1921. Resp. refused to pay 
further compensation as from that date, lii 
Apr. 1921, appet. commenced arbitration pro- 
ceedings, & in liis particulars of claim he set out 
both the certificate of susptuisioii & the certificate 
of disablement. Resp. in his answer alleged that 
appet. had not since Feb. 4, 1921, been incapaci- 
tated from work as tfio result of lead poisoning 
or dermatitis. At the liearing evidence was given 
on beliall of ri*s]). by medical Avitnesses tliat appet. 
Avas not suffering from lead poisoning or its 
sequeUvy further, that the dermatitis liad 
nothing to do with lead poisoning. TJie deputy 
county ct. judge found tliat appet-. was unabh^ 
to Avork }>y reason of h^ad poisoning from May 29 
to Aug. 12, 1920 ; that he Avas not incapacitated 
from Avork on account of lead poisoning or its 
sequela'- si net! Feb. 4, 1921 ; & that axipct. had not 
satisfied him that dermatitis had any connection 
with lead iiuisoniiig. lie held that the ceitificate 
of disablement Avas invalid, as appet., liaving 
elected to proceed under sect. 8 (1) (ii), co^dd not 
revolt to Uie jirocedure under sect. 8 (1) (i) 
Held: (1) the remedies provided by Workmen’s 
Compensation Act, 1900 (c. 58), s. 8 (1) (i) & (ii) 
were not alternative in the sense of being mutually 
exclusive, & appet., having obtained a certificate 
of suspension under clause (U), was not precluded 
from subsequently obtaining a certificate of 
disablement under clause (i), which fixed the 
Jiappcning of the accident at an earlier date 
thereby entitled him to compensation as from that 
date ; (2) the certificate of disablement having 
certified that appet. was suffering from deiinatitis, 
& no evidence having been adduced by resp. to 
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show that appct. was not then sufteriug from the 
same disease as that certified, the deputy county 
ct. judge was bound by the ceitificaie, & was not 
entitled to find on the evidencje before him that the 
disease was not in fact that wliich was ceiiified ; 
therefore the appeal must be allowed ^ an award 
made in favour of appct. — Routings v. Thompson, 
[1922] 1 K. 13. fi29 ; 91 R. J. K. B. 301 ; 120 L. T. 
313 ; 00 Sol. Jo. 107 ; I t B. W. C. C. 190, C. A. 
Anwttaiion Apld. Sliort r. Parker (192«), 1)5 L. J. K. B. 


B, Validity, 

See Workmen’s Compensation Act, 1925 (c. 84), 
ss. 43-47, sched. III. 

3817. Certificate ambiguous & contradictory — 
Refusal of arbitrator to act thereon.] — A ceiiU 
fying surgeon certified that a bookbinder was 
suffering from lead poisoning or its sequela^ but 
stated, in liis cei-tfii cates that tliere were none, of 
the usual symptoms & that tJie diseasti could «)nly 
be inferred from the man’s history of tlie ciJbse. 
The county ct. judge, with the advice of a medical 
assessor sitting witii Jiim, refused to act on this 
coi’tificate, on the ground tJiat it was ambiguous t'c 
contradictory, A: dismissed an application for 
comi^cnsation based upon it : — lleUl : there was 
no misdirection, the judge was entitled to ignore 
this certificate. — Mapi* v. Stuakeu <fc Son, Smith 
Bkotjieus, Ltd. (1914), 7 B. W. C. C. 18, C. A. 
AniwtfdUma : — Distd. Cliutcr v. Ford, f 19151 2 K. B. 11.*). 

Dbtd. Itus.scU V. Cors(‘r, [11)21] 1 A. C. 351. lii niy own 

opinion, it i.s not a jiHt?tn<Mit whuili Hliould bo followed 

(hOIU> SUAW OF Dunfmiuimnk). 

3818. At variance with finding of medical referee 
— Date of disablement.] — h’uusT r. (b.ANWAV (’oi.- 
UERY Co., Ltd., No. 3831, pod, 

3819. Insufficient description of disease.] — A 
ceHifying surgeon ccitified that a workman was 
suffering from “ catiiracjt of right eyi^ ” : —Jlelfi : 
the certificate was insufiicicmt, as the term 
“ cataract .alone was not an industrial disease 
under Workmen’s ComiKmsat ion Act, 190fi (c. 58). 
— Davies v. Wekn Tinplate Co., l/ru. (1922), 
15 B. W. C. C. 2J2, C. A. 

Certificate given by wrong certifying surgeon.] — 
See No. 3813, anU. 


doctor. The employers called two doctors who 
had seen claimant in June, 1915, As they gave 
evidence that lie was not suffering from h^ad 
poisoning, but from “ Parkinson’s disease,” which 
was not an “ industrial disease ” within the Act. 
It was suggested tliat it was open to tlicm to prove 
that this was so since the date of the certificate, 
but they admitted in cross-examination that 
appct. had beim suffering from the same disease 
throughout, so tliat in effect their evidence was 
that th<i c(^rtificat(i was wrong & ought to bo 
disregarded : — Held : the only appeal from the 
c<Ji*tincat<i was to a medical referee as provided 
by Workmen’s (yompcms^ition Act, 1900 (c. 58), 
s. 8 (J ) (/), At in the absence of such an appeal tlie 
correctness of the certificate could not be disputed ; 
appct. wiis therefore entitled to compensation. — 
Bedford v, (Jowtan & Sons, IjTD., [lOlfi] 1 
K. B. 080 ; 85 L. J. K. B. lOOfi ; 114 L. T. 801 ; 
32 T. L. R. 410 ; 0 B. W. (’. 208, C, A, 

An.n.ofation,a : — Folld. JIoIlinjCH r. TlioinpKoii, [1922] 1 K. B. 

329. Refd. (yhii»poiii1ulo i*. Jiylhaiii Big'll Explosivin 

(I91«), 120 L. T. 9. 

3821. No evidence of other disease.] — 

Rollings fi’iioMi'soN, No. 3Slfi, ante, 

3822. Certificate In fact mistaken — Fresh pro- 
ceedings on obtaining proper certificate.] — A work- 
man claimed, A w.as certified after an examimition 
by a ceitifying surgeon, to be suffering from an 
industrial disiijise namely T.N.T., or ’rrinitrotoluol 
poisoning. At th(‘ arhn. the employers prov(9l 
that the dise.i.sc could not possibly hav(J been 
contractiMl in t heir (‘mploymeiit as they di<l not 
make any trinitrotoluol, but only ])icric aefui. 
It appcarcid that tlu^ surgeon luul made a mistaki*, 
At slioiild have certilied poisoning by nitrous 
fumes. The county ct. judge? dismisse?d the? 
iipplicaiion : — y/e/</ ; the? er<9*tifie;ab‘ must be* 
de?emcd to be cemedusive, eV the? Jiwarel must stand, 
but fresh proceedings might be? initiiit(?il upe)n 
obtaining a i>i*e)per ejeatificaL*. --(hiiFFENDALE v, 
IlfGH BxiMiOsivKs, Ltd. (1018), 88 \j. J. K. B. 143 ; 
120 L. T. 0 ; 1 I B. W. i\ C. 221, L. A. 

Certificate of recovery — Subsequent certificate of 
recurrence of disease.] — See Ne>. fiOfil, ante. 

Finding of medical referee.] — See Nos. 38.30, 3831, 
post. 


C, How far Conclusive. 

See Workmen’s Compensation Act, 1025 (c. 81), 
6S. 43-47, sched. TIL 

3820. As to nature of disease — In absence of 
appeal to referee.] — B. was a piiint<.?r employed by 
At Sons, Ltd., Ac ho claimcii compensation from 
thorn for incapacity caus<?d by lead poisoning 
contracted by him whilst in their service in 1014. 
lie consulted Dr. Bond, a certifying surgeon imdor 
Factory At Worksliop Act, 1001 (c. 22), who on 
Mar. 31, 1915, gave a certificate that appct. was 
suffering from lead piusijning Ac its scqiwUc At was 
thereby disabled from earning full wages ; tJiat 
the disixblemcnt commenced on Feb. 27, 1015, A: 
that the leading symptoms of the disease were 
tremoi*s in the ai'ms At hands. There was no 
appeal to a medical referee. At the h(?ariiig the 
arbitration Dr. Bond gave evidence confirming 
his ceil/ificatc, & he was suppoiied by another 


1>. Appeal to Medical Ht'faree. 

See Workni(?n’s (Vjnipen.siition Act, 1025 (c. 8J), 
ss. 1.3-17, sched. III. 

3823. Only mode of appeal against certificate.] - 

Biodford V. Bowtan At SoN.s, Ltd., No. 3820, ante. 

3824. Who may appeal -Last employers.] — 
TJie cciiilying .sufgcon (;(.TliJi(?d that ap|)ct. was 
suffcJ'iug from l(;ad poisoning on Ajn*. 0, 1024. 
Duiing th(i twelve months prior to that date 
appct. had be(?n c!uployt?d as a jKiinttii* for the 
last foi-inight i)y iht? first resps., M. 11. At co., 
Ac during the? rest of that year by the s(?coud resps., 
J. F. Ac Sons. Under Workmen’s Compensation 
Act, 1000 (c. 58), s. 8 (i) (e), notice of the disable- 
ment was given to M. Jl. Ac co., who did not ai>pcal 
to the incdicfil rcfcice.. Appct. filed his request 
for compensation against M. 11. A: co., as resps., 
but the healing on June 23 was adjourned to 


PART XIV. SECT. 22, SUB-SECT. 3. 
— B. 


f. Non-conformity wUh staiidory rc- 
QuiremerdaA — workman rocolved a 
cortlflcate from a oertifyliig surgi?on 
which Htatod that he was HulTeriiiJf 
from paralysis os a BCqncI to, Sz a 
result of, lead •poisoning, He that ho was 
incapacitated as from a certain date, 
but did itot state the work in whicli 
the workmen alleged he was employed 


or Iiiimodluiely belorc the date of 
aabU?nient : — licld : the cf'rtificftte 
3 S invalid ns not ooiifonniUK with 
atTitory requlroiuent*.— M Aim v. 

roADFiihi^ (Jo., Ltd., 1191KJ s. (.. Sl.i , 
V L. II. 732; 2 W- I- 'r- 

fO: Jl B. W. C. C. 38U.-SCOT. 


PART XIV. SECT. 22, SUB-SECT. 3. 
— D. 

g. Bow Jar tkdawn conclusive — 


Not as to mtploymefii being cause of 
dis<us<^ "Merely displaces presumption 
in favour of worhrman.]— r. 
Udstox Coal Co., Ltd., [1912 J B. C. 
C«8.— SCOT. 

jj, — .] — Walker 

V. (J.M)Z()W (T)AL (V)., Ltd. (1925), 18 
B. W. C. C. 057.— SCOT. 

k. JMdy of referee — No obligulion 
to certify ertent of dMoUemenL]— 
U U 2 
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Master and Servant. 


Sect, 22. — Induxtrial discaees; Sub-sed. 3, D, & 
; 8uh-8€ct8. 4 cfc 5.] 

enable J. E. & Sons to be joined also as resps. 

J. E. & Sons then applied for leave to apx)eal to the 
medical referee, but wer(‘ r(.*fiis(;d by the registrar, 
&> at the hearing on July 2J the county ct. judge 
directed ai)pct. to serve! J. ]il. Sons with the 
certificate of the certifying surgeon to enable them 
to apiDeal to the medical rtderee, & adjourned the 
case nmc die, ^'he workman appealed: — Held: 
the last employers, who were* the persons primarily 
made liable* for comptmsation under Workmen’s 
(Compensation i\ct, 1900 (c. 58), s. 8 (i) (c), were 
the only persons who lia<l the riglit to appeal from 
tljo (!eitifying surgeon’s eeitiflcate to the medical 
ref(‘j'ee under sect. 8(i)(/), & tlie case must go 
back for hearing. - Am jdeiiton v, IVIaukham 
llKYWooi) A Co. Aj Eastwood (Tamks) & Sons 
( 1921), 91 J.. J. K. 11. 525; 182 L. T. 283; 69 
Sol. Jo. 88 ; 17 li. W. (5. 211, C. A. ; suhaequeni 
proceed w(j8 (1925), 18 13. W. C. C. 121 , (\ A. 

3825. Grounds of appeal— By workman — Not re- 
fusal of certificate only.]— By Workmen’s (^om- 
j)ensa.tion Act, 1900 (c. 58), s. 8 (1) (iii) (/), if an 
employer or a workman is aggriev(‘d by the action 
of a certifying or other surgeon in giving or 
J’efusing to give a certilicate of <lisablement of 
a workman by an industrial disease within the 
Act, the matter shall be referrcid to a medical 
referee, whose decision shall be final. Where the 
C(!rtifying surgeon had given a certificate that a 
workman was sull’ering frojri an in lustrial disease, 
but in the cer*tificate fixed the cojiiTnencement of 
the disablement at a date which, undta* the circum- 
stances of the ease, pi'ecluded the woikman from 
iaking proceedings for compensation under the 
Act: — Held: th<5 workman was “aggrieved” 
by the refusal of tJie surgeon to give a certificate 
witliin W'orkmen’s Compensation A(;t, 1900 (c. 58), 
s. S (1) (iii) (/), A the workman liad a right of 
iipixjal to the imnlical referee. — B ikks v. Stafford 
Coal & Iron Co., |1918] 8 K. B. 080; 82 L. J. 

K. B. 1881; 100 L. T. 290; 57 Sol. Jo. 729; 
OB. \V. (’. (’. 017, C. A. 

3826. Certificate bearing erroneous 

date.] — B iuks v. Stafford (’oal A Iron Co., No. 
8825, ante. 

3827. Powers of referee— Fixation of date of 
disablement.] — Birks r. Stafford Coal A 
Iron Co., No. 8825, ante, 

^ 3828. .] — The workman, a collier, on 

Nov. 7, 1918, was certified to be suffering from 
miner’s nystagmus, lie ha<i been working for 
some months in that year for a colliery co. other 
than resps. lie received compensation on tiie 
ground of iiicapatdty through nystagmus from 
Nov. 1918, up to Aug. 1919, when he staited 
work again A earned the ordinaiy wages of a man 
of his class. In Nov. 1919, he entered the 
employment of resps., A worked for them up to 
Jan. 1920, when he was again certified by the 
certifying surgeon to bo sufl'eririg from miner’s 
nystagiuus. The certilicate was dated Jan. 30, 
1920, but it did not state the date at which the 
disablement began. Itesps. applied for a reference 
f o the medical referee on the grounds {inter alia) 
that the workman only entered the employment 
of resps. in Nov. 1019, A that previous to his 
entj^ring their employment, the workman was 
suffering from, A had been in receipt of compensa- 
tion for, nystagmus, & further, that the certificate 
did not state the date of disablement. The 


medical referee gave his decision in the terms of tl: 
form in the regulations relating to medic£ 
ref(!rces : “ 1 allow the appeal of the East Barnsle 
Colliery Co., Ltd., against the certificate c 
disablement granted to Reuben Turton on Jan. 3C 
1920.” The workman’s solr. then sought to hav 
the certificate of the medical referee set aside c 
the question of liability decided under Workmen’ 
Compensation Act, 1906 (c. 58). That was refuse 
by resps., A pioceedings were instituted for arbr 
When the case came before the county ct. judge 
the preliminary point was taken that the pre 
ceedings were not maintainable because the certi 
ficatc of the medical referee was conclusive, I 
showed that there Wiis no ground for a claim. T( 
that it was answered that the certificate of th; 
medical referee wiis invalid either on the ground o 
uncciiainty, or that the medical referee hac 
decided it on grounds on which he had no right tc 
decide it. The connty ct. judge, with the consen 
of both parties, communicated with the inedica 
rcfei*ee, A was informed by him that he did tint 
that the workman was suffering from nystagmus 
but that ho had come to the conclusion tha! 
resps. wei'e not responsible, as the workman hac 
said, definitely, that when ho started work witl 
resps., he had not got over the nystagmus which lit 
had contracted while working for his ])reviou6 
employer. The (jounty ct.. judge held that the 
preliminary objection was bad, A that the arbn 
must proceed : — Held : the medical referee hac 
acted on grounds which were beyond his juris- 
diction to cnteiimn, A the judge was right ir 
oveiTuling the preliminary objection. Tlit 
question as to whether a fiuthcr reference to the 
medical referee was baried was not decided by 
reason of the counsel for the workman consenting 
not to oppose an ap)>lication for the same if made. 
— Turton v. East BARNSiiEY Oou.ikry, LtDt 
[1921] 1 K, B. 809; 90 L. J. K. B. 207 ; 124 

L. T. 489 ; 18 B. W. C. C. 292, C. A. 

3829. Fact of suffering from disease.] — 

Turton v. East Barnsley Colliery, Ltd., No, 
8828, ante, 

3830. How far decision conclusive.] — Wlien a 
workman appeals from the refusid of a cei-tifying 
surgeon to give him a eeitificate of disablement 
from an industrial disease under Workmen’s 
Compensation Act, 1900 (c. 58), s. 8 (1) (i), A the 
medical referee allows the appeal A fixes the date 
of disablement, liis decision is final, A is equivalent 
to the certificate wliich the ccitifying surgeon 
ought in the oi)iTiion of the medical referee to havti 
given. — Chuter v. Ford (J. J.) A Sons, 1/rD., 
1.1915] 2 K. B. 118 ; 84 L. J. K. B. 708 ; 112 L. T. 
881 ; 81 T. L. R. 187 ; 8 B. W. C. C. 100, C. A. 

AMKilalittiis Polld. Frost V. CJauwuy Colliery Co., [11)201 
l^K. B. 423. Reid. Bcdforti r. Cowtaii, IIOICJ J K. B. 


3831. ,] — Where a certifying surgeon has 

given to a workman a certificate that he is suffering 
from an industrial disease, A is thereby disabled 
from earning full wages, A that his disablement 
commenced on a cei*tain date, A the medical 
referee has allowed an appeal by the employer, 
his decision is final, A the ceii/ifying surgeon cannot 
validly give a second certificate reasserting the 
some date of disablement. — ^F rost v. Clan way 
Colliery Co., Ltd., [1920] 1 K. B. 423 ; 89 L. J. 
K. B. 355 ; 122 L. T. 298 ; 30 T. L. R. 56 ; 12 
B. W. C. C. 858, C. A. 

8832. •] — Where the workman, a baker, 

has obtained from a certifying surgeon a certificate 


Neither under Workmen's Compensa- 
tion Act, lUOC, nor under Workmen’s 
Compousation Act, 1023, is a certifying 


surgeon or a medical referee required 
to certify os to the extent of the 
dltublcmcut. — G iluuolt^y r. Watson 


(JOIIN), Ltd., [1924] S. C. 794 ; 6 
8c. L. R. 639 ; [1924] S. L. T. 647 
1 7 B. W. C. C. 388.— SCOT. 
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that he is suffering from bakers* dermatitis, &. on 
tiiat certificate the employer, for a time, pays the 
workman full compensation on the ground that 
the workman is suffering from dermatitis due to 
long exposure to dust in the baking industry, an 
industrial disease for which compensation is 
payable under Workmen’s Comptinsation Act, 
1900 (c. 68), B. 8, & the employer afterwards 
proceeds under Workmen’s Compensation Act, 
1923 (c. 42), s. 11, to liave the compensation pay- 
able to the workman diminished or stopped, 
on no agreement being come to between tiie 
employer & the workman witli regard to the 
condition or fitness of the workman for employ- 
ment, the matter is referrtid to a medical referee 
under Workmen’s Compensation Act, 190(5 (c. 58), 
sched. I., clause 15, tiiere being no <lispute tliat 
the workman was suffering from dermatitis due 
to long exposure to dust in the b.aking industry, 
the decision of the medical referee on the (luestion 
submitted to him is final & con (elusive &; cannot 
1)6 reviewed by a county ct. judge. — Hhout v. 
Parker (192(5), 95 J.. J. K. Ji. 819; 135 1.. T. 
528 ; 19B. W. (\C. 190, C. A. 

3833. Consecutive & contradictory certi- 

ficates — Certificate conclusive as to facts on par- 
ticuiar date.] — J*renukr(^ast r. JjAncas'I'kus 
Steam Coal Collieries, Ltd., No. 30(>1, ante. 

3834. .] — ^A miner was c<‘rtUied 

suffering from nystagmus in July, 1923, iV:. again 
in Aug. 1924. In Feb. 1925, llie mc'dical refiM-ee, 
on a reference) to him under ScIrhI. 11. (15), 
certified that lie “ is not suffering from miner's 
nystagmus, lie is hyperopic, A has incipiemt 
cataract ; his condition is such that he is lii. for 
surface work ; his incai)acity is not due to tlie 
accident.” Compensation th<‘r(‘upon ceas(*<l. In 
July, 1925, the workman obtaim'd another 
certificate that he was suffering from nystagmus, 
A the same medical referee tliis time confirmed it*, 
’rhe employers, however, resisted payment, of 
compensation on tin* ground that the previous 
iinding of the medical referee was coTicliisive. 
The county ct. judge, however, acted on ilie jinal 
certificate A awarded compensation the 

certificate of the medical ri'feree of Keh. 192;), 
was only conclusive of the matter at. that date 
but did not preclude the judge from following the 
certificate given at a later dat-e. I’lie award >vas 
therefore right. — ScAiiiLi. v. Richard Kvans A 
Ct)., Ltd. (192(5), 19 B. W. V. C. 112, C. A. 

7s'. Certiorari io Quaslu 

SeCj generally i Crown Practice, \ t)l. N\J., 
pp. 412 d 8cq. 

3836. Certificate wrongly given— Whether ap- 
peal to medical referee alternative remedy.] — H. r. 

Postmahter-Ceneral, Ex p. CAiiMicnAEr., No. 
3814, ante. 


Sub-sect. 4. — Representation as to I’arttcular 
Disease. 

See Workmen’s (Compensation Act, 1925 (c. 84), 
ss. 43-47, Sched. 111. 

3836. Representation must be wilful— Declara- 
tion signed unread — Mistaken belief as to nature of 
document.] — In 1913, appet., while in the t;mj)loy- 
inent of resps., w'as incapacitated by miner s 
nystagmus A received compensation for a time. 
In 1914 he joined the army. In 1919 he re-entered 


rcsp.’s employment, having signed a statement 
declaring that he had not previously suffered 
from ” nystagmus.” lie was later again disabled 
by miner’s nystagmus, A claimed compimsjition. 
The employers contended that, by the signed 
statement, appet. liad wilfully A falsely r(*prescnted 
himself in writing as not having previously suffered 
from an industrial disease, A so disent.itled himsf'lf 
from receiving compensation, by vii’t.uc of Work- 
men’s Compensation Act, 190(5 (c. 58), s. 8 (1) (5). 
Appet. said that he did not read or underetand 
the statement b(‘foro signing it, A ^sumod it was 
the usual signing-on form for obtaining his lamp. 
*rhe count.y ct. judge beli(*ved appet. A found that 
the statement tliougli false wa.s not made wilfully, 
lie tfien)for(* made an award for the payment of 
compensation : —Ifeld : it was a question of fact 
upon which there was evidence to sup])ort the 
finding, A* there was no misdirection. — Prtndley 
)?. Shelton Iron, Steel A Coal Co., Ltd. (1923), 
128 L. T. 783 ; 1(5 B. W. C. C. 1, (\ A. 

3837. Doctors differing in diagnosis— Knowledge 
of workman — Deduced from similarity of symptoms. | 
— In July, 1922, a workman signed a declaration 
representing himself as nut having ])re\iously 
Ruffer(*d fmm nystagmus. In Nov., 1922, he 
con(a*aci.e<l that disease. I n .T uly, 1919, aft er being 
in the army for sotik) iim(‘, lie had suffiTeil from 
eye trouhlt‘. lie had then been (‘\amined l>y 
two doctors, both of whom wmo called, A said 
that he was not in 1919 sulT(‘ring from nystagmus, 
A lit' was granted ;i pension fur the (‘ye trouble 
as being (‘aused l)v army service. 3’h(‘ man 
admit.t*ed that he had in 1919 a.lso be(‘n examined 
by a third doctor who had told hirn that he was 
sufficing L'om nystagmus, A that, in Nov. 

he kn(‘W then that he had ])revioiisly suil<T(*(l 
from nystagmus, lu'caiise la* wa.s tlu‘n sufltTing 
from tlie sam<j synqdoms as in 1919. Belying 
chiclly uiion tiiis last admission, th(‘ county ct*. 
judge d(‘cided that- the man was not (mtitled to 
coin])onsat*ion, l)(‘ having wilfully A falsely 
repri'sented liimself in writing as not having 
previously suffered from the iliscase, wh(*n in 
fjict he had suffered from it A knew tliat he hiH^ 
Held : there w.is no evideiie;* that the nuin in fact 
had suffci*e(l from iiystagmiLS l»“lore he sigiu‘(l the 
declaration A therefore no evideiiee to justify a 
finding that h(‘ had wilfully A falsely reiiresentcil 
himself in writ ing as not lia,ving previously suffei*ed 
from the disease.— Mu llin mix r. h’i.oRENOE CoAL 
A Iron Co. (1923), 129 L. T. Ifil ; ifi L. W • 

88, C. A. 

SUB-.SEtT. 5. — Bl'.CoVI'.RV KROM AND RECURRENCE 
OF Disease. 

Sec Workmen’.'; ( iornpensatioii Act, 192;) (c. 84), 
S.S. 43-17, Hched. HI. 

3838. Proneness to recurrence Wnelner 
amounting to suffering from disease— Or due to 
previous attack on natural tendency.] A collier 
wa« prcdixpiisiicl to suffer from nystagmus, an 
ind\istrial disease within Workmen’s (iompensa- 
iion Act, lOdii (c. 58), sched. III. Fi'om two 
aftacks he recovcrtMl complct<ily, but liis employers 
then itfused to continue his employment on 
account of tiie likeliliood of tins recurrence of the 
disease. Tlie workman being unable to obtain 
work, npidicd for compensation. Tlie county 
ct. judge found that tiie man had “ in a sense " 


PART XIV. SECT. 22. SUB-SECT. 4. 

1. False statement of absence of use 
of lead in other employments — Claim 


iu)t i)arrt'd. ]—BiJKvn.vM 

TaYLOU, [IHJO] 8. C. 703 

Ii4:i ; LlUlOl 1 .S. L, T. : 
C. (J. 3t)‘J.— SCOT. 


& (Io. V. 

; 47 .Sc. L. U. 
;iG‘2 ; 3 B. W. 


PART XIV. SECT. 22, SUB-SECT. 6. 

m. Vrnnvness to recurrence — Onus 
of j^rottf on ivorkiwin.]' -Dakrotj. d. 
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Sect» 22 . — Industrial diseases: Sub-sedfi. 5 <£? 0.] 

completely recovered from the last attack of the 
disease, but that his incapacity to get work was 
the result of the disease & awarded compensation : 
— Held : there was no evidence that the man’s 
tendency to nystagmus was due to his previous 
attacks of the disease, as opposed to his natural 
tendency to this disease, & tliereforc there was no 
evidence that his incapacity resulted from his 
having had the attack of disease or “ injury ” 
when at work. — Jones v. New Brynmaija’' 
Colliery Co., Ltd. (1912), 100 L. T. 524 ; 5 
B. W. C. C. 375, 0. yi. 

Annotations : — ^FoUd. Dftrroll v. OloHgruw Iron & St^el Co. 

(ID 12). C JL W. C. C. 3.04. Apld. Gariiaut Anthracite 

Col)Ieric« r. Tlcos, ll})121 3 K. H. .372. Refd. JonoH v. 

Cuost, Keen & NcttlefoldH (No. 1) (lOir)), 60 Sol. Jo. 75. 

3839. .1 — On application by 

(employers for a review of a weekly payment under 
Workmen’s Compensation Act, 1900 (c. 58), 
it appeared that thii compensation had been 
awarded in respect of an industrial disease, & the 
county ct. judge held that although appet. was no 
longer suffering from the disease he was unable 
to do his former work because of his increased 
susceptibility to the disease owing to his lirst 
attack, & that he was ilierefore still entitled to 
compensation : — Held : on this finding, the effects 
of the ac(jident, that is of the industrial 
disease, still continued to exist., ^ appet. was 
entitled to compensation. — (Jarnant Anthracite 
Collieries, Ltd. v. Bees, fl9l:'l 9 K. B. 372; 
81 L. J. K. B. 1189 ; 1 L. J. V, C. 70 ; 107 L. T. 
279 ; 5 B. W. C. C. 094, C. A. 

Annotations: — Refd. Dan’oll r. Olusg'ow Iron & SOtel Co. 

(1!)12), 6 H. W. (J. C. 351 ; Jones r. Guest, Keen & Nettle- 

f )ld8 (No. 1) (1015), 00 Sol. Jo. 75. 

3340 . J — ^ miner who liad been 

incapacitated by an industrial disease, & had been 
paid comptmsation, completely recjovered, & the 
ccmipensation was 8U>pi)ed. B e then applied for an 
award as being partially incapacitat'd owing to 
incrtnised su8ce]»til)ility from having once liad tlui 
disease, iV adduced medical evidence t<» this effect. 
There was unanimous mc'dical eviderice, hf)wover, 
that such Husce])t.ibility was also due to a congenital 
def(*ct from wliich he suffered. The county ct*. 
judge held that there was no incapacity, in dis- 
missed the application: — livid: there was no 
misdirection. — Jones %\ Guest, Keen & Ne'jtlk- 
FOLDS, Ltd. (No. 1) (1915), ($0 Sol. Jo. 75; 9 
B. \V. (!. C. 113, C. A. 

3841. .] — Brendergast v. Lan- 

( ASTERS Steam C^oal Collieries, Ltd., No. 3U(»1, 
(inU\ 

3842. .] — 111 1923 the workman while 

<unployed by M. contracted dermatitis, liaving 
been working as a baker for fifty yoiuvs without 
previously Imving the disease. After he had 
recovered lie went iiit o the tiinployinent, on Aug. 11, 
1921, of resps., but was ceitified to be suffering 
from dc'nnatitis, the date of that disablement 
being fixed as commencing from Aug. 27, 1924, 
& he w’as paid compensation until Keb. 7, 1925, 
when resps. stopped the weekly payment in con- 
sequence of a report by their doctor that he had 
recovered. The workman did not proceed in 
accordance with proviso to sect. 14 (c) of Work- 
men’s Compensation Act, 1923 (c. 42), but 
instituted arbitration proceedings iind(ir Work- 
men’s Compensation Act, 1900 (c. 58), & thereby 
claimed compensation for partial incapacity. 


The county ct. judge found that he had entirely 
recovered from dermatitis but had acquired a 
proneness to the disease, so that if he returned to 
this particular work he ran the risk of a recurrence 
of the disease, & was in consequence incapacitated 
from work in his particular trade ; but he held 
that because he was not at that moment suffering 
from the disease. Workmen’s Compensation Act, 
1906 (c. 58), *8. 8 (1) (i), did not apply, & therefore 
he was not entitled tio compensation ; — Held : 
the case must go back for re^-trinl as too narrow a 
view had been taken by the county ct. judge 
of the meaning of “ suffering from disease,” & the 
man might be suffering if incapacitated from 
employment by the risk of recurrence of the 
disease due to a former attack, & that incapacity 
was due to tlie disease, having regard to the 
words in the latter part of the order of the Secretary 
of State made on Jan. 22, 1923, in pursuance of the 
power so given by Workmen’s Compensation Act, 
1900 (c. 58), amending the order made on Feb. 20, 
1918, ” unless th(^ judge is satisfied that the disease 
has been contracted through long exposure in the 
industry,” the county ct. judge must find whether 
tlie disease iiad left a i^ronencss f ;0 recurrence tUc 
then consider the hist part of the order of 1923, 
& be satisfied wluither tlie disease was contracted 
through long exposure in the industry. — Starkey 
V. Clayton & Sons (1925), 133 Jj. T. 012; 18 
B. W. C. 0. 340, C. A. 

Annotations: — ^Apld. Pronderffawi v. LancaRtiTH SI can j Coal 

CollierlcK (li)25), 134 L. T. 160; Scaliill r. FA’ans (l‘.)2G), 

10 B. W. O. C. 112. Refd. Khodos v. Digby Colliery Co. 

(1026), 70 Sol. Jo. 706. 

3843. Recurrences under different employers — 
Claim against intermediate employer — Having paid 
compensation up to recovery — No claim against last 
employer,] — A workman contracted in 19J() an 
industrial disease while engaged in building work 
in the employment of certain employers. Ho left 
their service to obtain work of anotluT character. 
In Jan. 1913, he engaged in the same sort of work 
which had caused the disease, with Messrs. M., 
& the disease returned, lie left their cmploy- 
m(?nt after working for a few days k rcceiv(id com- 
pensation fi'oiri them down to Mar. 1913, wlien he 
had recovered from the disease. He tlien under- 
took otiicr work, but in June, 1914, ho went back 
to the same sort of work, & got eniidoymcmt witii 
8. & M,, &; llicj disoasi' reappeared, & ho had to 
abandon tlie job. Ho claimed compensation from 
Messrs. M., on account of Hie injury sustained in 
Jan. 1913. Tlie county ct. judge found that, 
.although 1)(» Jiad rocovtu’i'd from the attack of 
Jan. 1913, Hic susceptibility to tlie disease con- 
tinued, & he awarded compensation to be paid by 
Messrs. M . ; — Held : }>rimd facie the workman was 
I entitled to recover compensation from S. & M. 
as his last employers, who ought to have been 
resps. & miglit have set up, under Workmen’s 
Compensation Act, 1900 (c. 58), s. 8 (1) (i) (c) (ii), 
that other employers were liable, but that it was 
not open to him to make a claim & recover com- 
pensation from Messrs. M., as it was not slu^wn that 
his susceptibility to the disease was contracted 
while in their employment. — Timpson v. Mowlem 
(John) & Co., Ltd, (1915), 84 L. J. K. B. 1449 ; 
112 L. T. 885 ; 8 B. W. C. 0. 178, C. A. 

Annotations : — Consd. Meredith r. Ebbw Vale Stoel, Iron 

& Coal Co. (1925), 133 L. T. 641 ; Starkey v. Clayl^Ri 

(1925), 133 L. T. 612. 

8844. Incapacity only as to particular employ- 
ment — Wherein disease contracted — Compensation 


Glasoow Iron & Sitcei. Co., Ltd., 
11913] S. C. 387 ; 50 Sc. L. IL 226 ; 
11912] 2 S. L. T. 506 ; 6 B. W. C. C. 
354.~45COT. 


n. Recurrence after settlement for 
lump sum return to worJe — Workman 
not haired as to future ctaims for same 
disease.] — Olancy v. Watson (John), 


Ltd., [1915] S. C. 232, n. ; 52 Sc. L. II. 
279 ; [1915] 1 S. L. T. 75 ; 8 B. \V. C. C. 
391.-H8COT, 
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for partial incapacity.] — By Statutory Rules & 
Orders, 1918, made by tlie Secretary of State under 
Workmen’s Compensation Act, 1900 (c. 58), 
s. 8 (6), dated Peb. 20, 1918, it is provided by 
clause 2 of No. 287, that a workman suffering from 
dtirmatitis is not entitled to compensation “if 
lie is disabled only from employment in the 
particular process in which the disease has been 
contracted.” 

Where, therefore, a baker contr«actcd dermatitis 
in iiis employment, Ac the certifying surgeon 
cijHificd that ho was thereby disabled from earning 
full wages, the workman was awarded cornpemsa- 
tioii during total incapacity, lie claimed that 
he was entitled to further compensation on account 
of padial disablement. According to the medical 
(‘vidence, be had recovered, Ac he was now capabhj 
of doing any kind of work except baking, or work 
which induced excessive perspiration : — Ucld : 
having regard to Statutory Rules Ac Oi’ders, 1918, 
No. 2S7, clause 2, he was not (mtitled to any furthcM* 
compcnsfition. — A i.lmaiuc v, Whitk (1922), 92 
\u J. K. B. 1081 ; 129 L. T. Il l ; 10 B. W. (5. 


S, C. A 

Annotation 

012 . 


; — Consd. SUiikoy v. Clayton (1025), ISIl L. 


T. 


3845 , .] — Stark jiY r. (2 ayt(>x 

A: Sons, No. 3812, ante. 

3846. From when disablement dates— Two certi- 
ficates of disablement— Whether later certificate 
marks date.] — Tlio workman was (Miiployed as a 
collier for thirty-eight years, & up to 1920 his eyes 
were all right, hut in Jutk? of tliat year h(^ was 
(jei’tified to be suffen-ing from miner’s nystagmus. 
In Nov. 1920, he was able to return to work un<lt‘r- 
ground, & continued to <^arn full wages as a collier 
until Nov. 1921, when he was again cedili^jd to be 
sufT(u*ing from nys1>agmiis, tlie disablement being 
(•(^rtilied os from Oct. 29, 1921, Ac h(' r(H;eLved full 
compimsation until Nov. 1923, wIkui e.oloured 
glasses to the lamps us(^d having been introdiunid 
he again worked as ii (iollier, rt^ceiving full wages 
until June 10, 1924, wJien lie wn,s again ceitifuul 
as disabled froiri nystagmus. Prom June 10, 
1921, he received 30.v. a week as compensation. 
In Nov. 1 924, he made a luKiuest for arbn., claiming 
that his total incapacity' arostJ from <in accident 
on Oct. 29, 1921, Ac that thertJore under the 
]U‘oviso to Workmen’s Compensation Act, 1923 
(e. 42), s. 1, he was still entitled to be paid at the 
i-ate of 3r).'¥. a week under Workmen’s Compeiisii- 
tion Arl, 1900 (c. 5S), Ac War Addition Acts, 1917 
Ac 1919. Tlie employers alleged that tlie disable- 
ment which was to bo treat(!d uiiiler Worknum s 
( ’ornpeiisation Act, 1900 (c. 58), s. 8 (1) (a), as the 
happening of the accident, occurred on June 10, 
1924, Ac that conscipiently, the amount of com- 
ijensation payable Wiis fixcjd by Workmens Ooin- 
])ensation Aci<, 1923 (c. 42), s. 4, at 308. a week. 
Tlie county ct. judge in a reserved judgment, 
found as a fact tliat the workman bad never 
recovered from the nystagmus from which lie 
sufferi'd in June, 1920, but that where a wov^inan 
contracted a disease to which Workmen s Com- 
pensation Act, 1900 (c. 58), s. 8, applied Ac w'as 
thereby disabled, Ac then recovered or overcame 
not the disease but tlie disablement, Ac returneil 
to the work to which the disablement was due, was 
again disabled, the fresh disablement was the 
happening of the accident &. that was more clearly 
so where the workman had, in respect of the later 
disablement, obtained a fresh eertilicatc m r 'spect 


of tliat disablement : — Held : tlm date of the 
disablement was a question of fact as to which 
there was evidence to support the finding, but 
it was doubtful where two ceitificatcjs had been 
given that it followed as a matter of law that the 
second certificate prevailed Ac that its date must 
necessarily be the date of the accident from which 
the workman could claim compensation. — 
Meredith v, Ebbw Vale Steed, Iron Ac Coad 
Co., J/TD. (1925), 133 J., T. (Ml ; 18 B. W. (J. (’. 
251, C. A. 


SlTR-SECT. 0. — CoNTRinUTION BETWEEN FjM- 
PDOYERS WHERE DISEASE (SRADUAD. 

SVe Workmen’s Compensation Act, 1925 (c. 84), 
Ks. 43 17, Si lled. IIT. ; Workmen’s Compensation 
Rule.s, I92(h r. 41. 

3847. Gradual development ol disease — While 
under several employers — Proof of contraction 
of disease— Partly in one employment, partly In 
other.] — Wh(*re a woi-kman is su(T(*iiug from an 
“ industrial disease,” within Workmen’s Com- 
pensation Act, 1909 (c. 58), s. S, due to the naturii 
of the employment in wirudi he was employed 
within twelve inontlis pri'vious to the ilate of his 
disablement from earning full wag<5.s, the ilisease 
being of sucli a “ nature as f-o bo contraeteil by a 
gradual proci‘SM,” Ac dining such ])eriod be was 
emjdoyed by otlier employi^rs in tliii emi>loyinent 
to the natuj‘0 of wliicb tlie disi^ise was due, it is 
not necessary f-o prove airinnatiyely that Die work- 
nmn contraeteil tbi^ disi^asi? while in tlie (*mploy- 
ni(‘h(. of such oIIkm* employi^rs, but miTcly (bat 
it was contrac(.(‘d partly in (h(i workman’s employ- 
ment at the time of his disabliiineni., Ac jiartly 
in that of his former employers, so ( hat i(. may be 
ascertained what proporl-ion of the coin])ensat'ion 
ought to be liorno by the employers respectively. - 
Madijnder r , Moores (.1.) Ac Sons, l/m., [1912] 
2 K. B. 124 ; 81 ]i. J. K. B. 71 I ; 199 Ti. ’P. 187 ; 
5 B. W. (I C. 392, (\ A. 

Onus of proof as against last em- 
ployer .] — Srr Nos. 3893, 3801, o.nfr. 

3848. Contract of service must be proved.] — 

P., a coacdi-buildor, carried on busini^ss in partner- 
ship with anotlier. Thi^y dc siriMl to wind up the 
business appoin(/ed a trustee under a deed of 
assignment by which they were U) receive the 
proceeds after paying 29.s’. in the pound to creditors. 
’Phey wv.va ap])ointed by the trustee, undiu’ a 
clause in the deed of assignment, to help in the 
winding up. At this time I*. ent-iUM'd into a con- 
tract of servic<3 with a coacliiiaintiu', when, after 
working for thieo months, he became ill Ac died 
three, months latiT of lead poisoning. During this 
time lie had been to the old place for about hall 
an hour (wery day to help the trustee, lie. super- 
vised tlie workmen, paid thi*ir wages, Ac kept a day- 
book. iris depiMidants claimed compensation 
againsl. the coaidipainter, wlio in turn claimed 
contribution under Workmen’s Compensation 
Act, 1900 (c. 58), s. 8 (1) (c) iii), from the trustee as 
another (‘iiiiiloyer with whom the deceased might 
luive in p{«.rt contracted the disease. The county 
ct. judge, found that the deceased was under no 
contract of service with the trustee .• 

tliere was evidence to support the 

Pears v. (Rbbons (191.3), 9 B. W. ^ • ^22, C. ^ 

3849. Hoviy contribution measured— Not merely 
respective periods of employment-consideration 


PART XIV. SECT. 22, SUB-SECT. 6. 

0. IJineoae due in part to premous 
employtntnU within Uvelve mwUhf* of 
tlisabjemeitl — Last employer priinnruu 


f.]— MKKHY & CUNlNUUAMK, ErD. 

luiowAN, Iiul.'il S. C. :M ; 62 Sc. 
1. 30 ; 110141 2 S. L. T. 208 ; 8 
V. 0. O. 341,— SCOT. 


p. iJaiy of \vorhman to 
fomtaHon io cmploycre—For 
tnenl of rights ai/ainst 
rmp1oyers.]--T)OViiKKCY v. 


give, in- 
ancerlain- 
previous 
HU8fl«LL 
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Sect, 22. — Industrial diseases : Sub-sect, fi. Sect, 23 : 

Sub-sect, 1, Jg. ; ^ub-sect, 2 , A B, («).] 

of merits of employers.] — A workman claimed com- 
pensation from his last employers on the ground that 
he was suffering h*om an industrial disease witliin 
Workmen’s Compensation Act, 190(1 (c. 58), s. 8 . 
He had been employed by five firms as a coal 
miner within the twelve montlis. The amount of 
compensation was agreed, & third party notices 
were served on tlie other four firms claiming con- 
tribution from them. Thre;e of them agreed to 
an award against them in amounts proportionate 
to the Jength of the respective periods of employ- 
ment ; but tlie fourth contended that the length 
of time of employment was immaterial, k, claimed 
that tljc judge should hold an inquiry & admit 
evidence with a view to ascert^aining the facts & 
fixing tlie respective liabilitif^s. ’Phe judge refused 
to do this & made an award on the basis of the 
length of time of the respective employments : — 
Held: (here was no principle whicJi justified tlio 
view that the duty of the arbitrator was merely 
f.o work out the arithmetical proportions of the 
length of time of the employments. He must 
d(‘al with it a.s with any other quesfJon in the 
arbn., admit evidence, k consider k distinguish 
between the respective mei-its of the employers. — 
Baukon r. Skaton Burn Coal Co., Ltd., [1915] 
1 K. B. 75(1 ; 112 L. T. 897 ; 31 T. L. K. 199 ; 
59 8 ol. .To. 315; 8 11 . W. C. C, 218; sub nom, 
Barron v, Seaton Burn Coal (’o., Jjtd., JsJx 71 . 
Bast Walboitt.k C'oal (-o., Ltd., si L. .1. Tv. B. 

($ 82 , r. A, 


Se(t. 23.— appeals. 

SuB-SEt'T. 1. -To What Tribunal. 

A, From Decision of County Court Jiidye, 

3850. General rule — To Court of Appeal.] — 
(1 ) When a county ct. judge makes an order upon 
a matter referred t o hiiri by a registrar of the (jounf^y 
et. on his refusal f-o record a mcnioranduui of 
agreement- under Workmen’s (bmpensation Act, 
190(1 (c. 58), Sched. IT. (a) (d), an appeal from that 
order lies direct to the Ct. of Ap])eal k n<d. to the 
Div. Ct. 

(2) Wh(}i*e an agreenient is made as to the 
redemption by a lump sum of a weekly jjayment 

I . 0 a workman who is an insured j)ersun within 
the meaning of National Insurance Act. 1911 
(c. 55), the approved society concerned in the 
administration of any beiudit to Avhicdi siicli 
insured peraon is entitled under that Act ai*(* not 
“ parties interested ” for the purpejsos of Work- 
men’s Compensation Act, 190(1 (c. 58), Sched. 

II. (9), k have no locus standi to ai)i)oar before the 
coimty ct. judge & object to the recording of a 
memorandum of such agreement. 

The provision in (bnsolidatcid Workmen’s 
(.Wipensation Rules, July, 1913, i*. 41 (3), that 
such an approved society shall Ifor this purpose 
“ he deemed to be parties interested ” is ultra 
vires, — Bonney v, Joshua noYJ.E & Sons, Ltd., 
[1914] 2 K. B. 257 ; 83 L. .1. K. B. 541 ; 110 L. T. 


729; 30 T. L. R. 280; .58 Sol. Jo. 208; 12 
L. O. R. 358 ; 7 B. W. C. C. 108, C. A. 

Annotations : — As to (1) Befd. Turner »?. KJngrsbiiry CJnlllcileH, 

11921] 3 K. B. I(i9. Ah to (2) Refd. Gonnley v. ScoKish 

Iron k Steel Co. (191S), 11 Jt. W. C. C. 370 ; Brown r. 

Baird (1923), 17 B. W. C. C. 289. 

3851. .] — Taylor v, C^ripps, No. 3151, 

ante, 

3852. Writ of prohibition will not lie.] 

— Turner r. KrNosBURY Collieries, I/rn., No. 
3047, ante, 

3853. To Divisional Court — Refusal by county 
court Judge to entertain jurisdiction.] — Anapplica- 
f.ion was made f.o a county ct. judge to I’eview an 
award made by a committee of employers k 
woi'kmcn und(U' Workmen’s Compensatiem Act, 
190(1 (c. 58), Soiled. 11., para. 1. The judge 
refused to hear the application on f-hc* ground tliat 
tlie award having been made by a committee 
he had no jurisdiction to review it: — Held: the 
judge had ri^fused to entertain jurisdiction k tin 
appeal from liis decision lay to tlui Div. Ct. A nof- 
to t he Ct. of Appeal.- ITowartii r, Samitelson A 
<’o. (1911), 101 L. T. 907 ; 4 B. W. C. C. 287, C. A. 

3854. Order for detention of ship— Work- 

men’s Compensation Act, 1906 (c. 58), s. 11. J — 
Panacotis V. Pontiac (Owners), No. 2()(i5, ante. 

3855. Order to pay sum for compensation 

in winding up.] — Homer ?’. Ooucui, No. 3085, ante. 

n. From Decision of A rhilrator apiminicd by 
County Court .Judge. 

Sec, noiCf Workmen’s (Compensation Act, 1925 
(c. 84), sclied. I. (1). 

3856. Appeal does not lie direct to Court of . 
Appeal.] — An a])peal will not lie direct to the (H>. 
of Apiieal upon t^he award of an arbitral^)!* appoint ed 
by a county ct. judge under \Vorkmen’s (Compensa- 
tion Act, 1897 (c. 37), Bc;hed. IT. (2).- (ImsoN v. 
WoRMALD k Wai.ker, J^td., [1994] 2 K. B. 40; 
73 L. J. K. B. 491 ; 91 L. T. 7 ; ($8 .1. P. 382 ; 
.52 W. It. (Mil ; 20 T. L. R. 452 ; 48 Sol. Jo. 431 ; 

(1 W. C. C. 1.55, (\ A. 

Polld. (Imy r. Soul-Iicnd Corpii. (1913), (> 

B. W. a C. 932. 

3857. .J — Arbiiral-or, ajiyiointed by th<‘ 

judge, award(?d £10 as compensation to an injured 
workman. ^J’he workman ajijilied to t-lK', Ct . of 
Apptial lo extend the time, wJiich Jiad expired, for 
ax>pcaling from tht* arbitrator’s avvai’d : — Jlr/d : 
no a]}peal lay (llroctly from an aiqiointed arbitrator 
to the Ct. of Apjieal, iV: therefore tlu' ( -t. of Apjioal 
could not entertain this application. — ( iiRAY r. 
Southend Corpn. (1913), (1 H, W. C, C. 932, C. A. 


SuB-.SEUT. 2 .- -In respect of What Mattki{s. 

A, In (Jcneral, 

See, now. Workmen’s Conmensation A(d, 1925 
(c. 81), seluMl. ir. (4). 

3858. As to Jurisdiction to entertain proceed- 
ings.] — (1) Under AVorkmen’s Gompensatiun Act, 
1900 (c. 58), sched. Tl. (4), an appeal now lies t-o 
the Ct. of Apjieal from a decision by a (county (d. 
judge on a preliminary question of Jaw, or as t^i 
his juiisdic-tion to entertain i)roceeding8, k not, 
as formerly, only after an award lias been made. 


(Auoiubald), Ltd., [1918] 8. C. l]r> ; 
.'iS 8c. L. K. 140 ; 11918] 1 S. L. T. 2 ; 
IIB. W. C. C5. 311.- SCOT. 

PART XIV. SECT. 23, SUB-SECT. 1. 
— B. 

q. To Supreme Court .] — No appoal 
lioti from tliu deci^iion of an arbitrator 
appointed by a Supreme Ct. Judffo 
under WorkmerpH Compensation Art, 


1902, Soiled. II., clause 2. — Lkj5 v. 
(, Brow’s Nkst Pass Coal Co., Ltd. 
(1905), 11 B. C, R. 323.-- CAN. 

r. .] — Whore the award of 

uii arbitrator under Workmen's Com- 
pensation Act Is filed under 8ched. II., 
paragraph 8, & thereby becoines en- 
forceable as a county cl,, judgment, 
an action to set aside the Judgment 
& exeeuMon issuod thereon is properly 


brought in the Supremo C't. — B ritish 
Columhia (’oiTKu Co., Ltd. v. McKit- 
TRICK (1913), 18 ILU. R. 129.— CAN. 

PART XIV. SECT. 23, SUB-SECT. 2. 
— A. 

3858 i. Ah to jurisdiction to entertain 
proceedings. ] — Workmen’s CompoiiHa- 
tlon Act, H. 2 (3), expressly conferrJ 
upon an arbitrator jurisdK'tiou to 
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(2) A scheme of compensation certified by the 
liegistrar of Friendly Societies under Workmen’s 
Compensation Act, 1897 (c. 37), s. 3, cannot, 
unless receitilied under the Act of 1900, apply 
to an accident hajipcning after tlic commence- 
ment of the Act of 1900, though within the six 
months at the end of which the scheme is declared 
to be revoked by s. 15. 

A scheme providing a fund for the compensation 
of tlie servants of a railway oo. provided iliat 
ilje fund should be inanagiMl by e. commiti-ee 
tliereby c;onstitut.(‘d according to rules, not 
inconsistent with the terms of this scheme, to 
be framed from time to time by the committc^e. 
Uules had been framed containing a contract by 
11 ic workmen that the Act should not apply, 

other provisions ludd by the ct. not to he in 
accordance with the scliomc. The scheme was 
cei*ti fil'd but the rules were not : — Held : there 
was no properly cci'tilied sclieme excluding the 
Act. — ^Mosh V, (iUKAT Fastjorn IIy. (’o., 119001 
2 K. Ih 274 ; 78 L. .T. K. B. lOlS ; 100 L. T. 747 ; 
25 T. L. K. 400 ; 2 B. W. C, 108, A. 
Annotaiions : — As to (1) FoUd. Taylor r. Cripps, flU14] 

K. B. 989. Refd. Bonucy r. Hoyle, 119141 2 K. B. 257 : 

Turner v . Kinprsbury (’olliories, |1921] 3 K. B. 109. As 

to (2) Refd. (lodwiii c. Admiralty Lords Comi-s. (1912), 100 

L. T. 130. 

3859. On preliminary point of law.J— Moss r. 
(iRRAT Eastern By. Co., No. 3858, ante. 

3860. Registration of memorandum of agree- 
ment.] — In proceedings under VVorknu'n’s Com- 
])ensatioTi Act, 1897 ((’. 37), whi'i'e then* is a 
dispute as to the gemaneness of a memorandum 
of agreement with regard to the amount, of com- 
pensation j)ayal)le to the workman, K the matter 
is referred by tin* i-egistrai* t-o the judge, if the 
latti'i* iiears evidence, as a. result , orders the 
memorandum to be recorded, he is acting in a 
judicial capacity, & conseipp'ntly an tippc'al will 
lie from Ids decision under (Vmnty (Umrts Act, 
1SS8 (c. 43), s. 120.— Johnston r. Mew. iMNUToN 
tV: (k)., Ltd. (1907), 98 Ji. T. 517 ; 21 T. h. \l. 175 ; 
51 Sol. Jo. 554 ; J B. W. C. V, 133, V. A. 

3861. Deduction of costs from compensation.] - 
A county ct. judge liaviiig non-suited a pltf. in 
an action l)rought undi*r the Employers’ JJahiiity 
Act. 1880 (c. 42), was subseijueiitly ap])lied to hy 
l)lt.f. to assess, under Workmen’s (’omi)en.satioii 
Act., 1897 (c. 37), s. 1 (4), the compensation due 
t.o him under tliat Act-. The Judge did so, A: 
deducted thiTcfrom tlie costs incurivd hy (lefts, 
owing to pltf.’s bringing the action instead of 
])roceeding under tJie Act, sucli cost s tD include the 
costas of an unsuccessful a])iieal against the non- 
suit in the action under Employei's’ Liabilit y Act : 


— Held : the appeal from such order must bo to 
the Ct. of Appeal, & not to a I)iv. Ct. — ^W itjaams 
r. Army & Navy Auxiliary CV>-operative 
Society, Ltd. (1907), 23 T. L. B. 408 ; 9 W. C. 
134. 

3862. As to grade of workman.]— Jury p. 
Atlanta (Owners), No. 3491, ante, 

3863. Order for examination of witness.] — 
Taylor r. ( 'RIPps, No. 3151, atiie, 

3864. Refusal to pay compensation out of court — 
On applicant attaining majority,]- -loi in ston r. 
Liston (II.) A: Co., Nn. 3070, 

//. Findinffn of Farl. 

(</) In (fcncral. 

3865. General rule — No appeal on question of 
fact.] — Smith r. Iancvshire A: Yorkshire Itv. 
Co., No. 2117, ante. 

3866. — ^ — .) — (^HANDLER r. Smith, Ne. 

3.55(). nntr. 

3867. .] — Simmons r. lli^vni 

]j\lTNl)RV Co., Nu. 3109, nnic. 

3868. .J —livid : tlie ap])i*iil must, he 

di.*>missed as tin* ilt'cisioii was mi a. ipiesf iou ol 
fact.-- Hayman V. Emclds (No. 2) (1910), 11. W. 

C. 123, (’. A. 

3869. .] — A workman Avas injured » 

returni'd to work, A: riu'eiv^ed for two yt'ars wage's 
slightly less than his avi'rage weekly ('arnings 
before, the accid^'iit . Me then hrought proceedings 
for eompi'iisat ion Ai vohmt^irily left his (*mployci*’s 
service. 3’he judge awardi'd full comjM'nsatiou 
as fiimi the date Ik* li'ft work, but declined to give 
anv compensiition in ri'spi'ct of tlie dilTeronci* of 
wages hidori' that date, on the* ground that the 
workman had acc('])t4‘d thi*. wages in U<*u ol any 
com])ensai ion. 3’lie workman a]0>eal(‘d //c/d .* 
t-heiH' was no jioint of law taken liy thi^ workman, 
A: the appeal faili'd. Mopk r. Amos, l/ro. (1912), 
5B. W.C. (!.277,C.A. 

3870 . .]— Wheeler, Rioley A: Co, 

r. Dawson, No. 3523>, (infr, 

3871. - .| — A workman Wiis injured 

while weighing cargo on (lefts.’ st.('amshi|j Ai 
claimed compi'iisation niid(*r Workmens C/oni- 
pi'iiSf'ition Act, I9()(). lie was .'ui assist,i.nt nieti'r 
A: wi'igher appointed A:, licensivi hy the King's 
Lynn (’oiism’Viinc.y Hoard under sMitntorj authority 
A subject t-o c(‘rt-ain internal I'ules Ai regulations 
of t-he Board providing {infer (din) that the employ- 
nu'Tit of t lu' niett'is A: winghi'i's should he in rot ation 
according to a scc-ri't rota ; that paymimt- for their 
s»*ivic(*s according t.o a pr(‘S(ji'ih(*d scalii should he 
made hy the sliipowTK'r to the lieadman ai»poiiMed 


Hcttle “ any qnestiou os to wlictlicr 
l-ho oni])]oyineiit Is one to which tills 
Act ajijilios ; ” Ac the only way to 
review the arbitrator’s fliulliie: thereon 
is by moans of a case Hubinit.tcd niKk-r 
sect. 4 of Soiled. II. — Disouiun v. 
WUU.IVAX GnOlIP MlNlNO C-O. & A1 AHY- 
L.vND Casualty Co. (No. 3) (1909), 
2 B. W. a. C. 614 ; 14 B. C. K. 241.— 
CAN. 

3858 ii . . ]—!?<• Basanta & Cana • 

niAN Pacific By. Co. (1911), IS 
W. L. K. 353 ; 1C B. C. R. 304.— CAN. 

38601 . Reffistrediimof memoranditm oS 
nareement.] — Held: the sheriff, In 
urranting, under the 1900 Act., BpiHJlal 
warrant to record a memorandum of 
a(i:roomont, the gronulnencss of wlilch 
was disputed, was acting In a judicial 
K not a ministerial capacity, & that 
appeal hy way of stated cose was there- 
fore competent. — ^A ddie (Robert) Ac 
WONS, Ltd. e. Coakley, [1909J S. C. 
646; 40 So. 1,. R. 408; 11909J 1 
H. L. T. 2Cl ; 2 B. W. O. C. 437.— 
SCOT. 


1 . (Jrdtr lu van sum rxvcfdinu S:A).\ 
--All appeal lies from the deei.Meii ol 
a iioliee iiiagiKtruio oiilering the peV; 
iiient of compensation uiidm- AVoikers 
(Umipeiisatiou Act, wlieii t.Jie 

poi'SOT) against wliom the order is iinnle 
is or niav he liable to pay a sum ex- 

Tramways (Jo., Ltd., [1909] .b. R. D- 
329.— AUS. 

a. AsHvssmnd of comiteimiiUni ufkr 
failure of mmmm law arhon..\—f^’n.' 
WART e. J'EivrH Gknkkal ^ 

AIITJ’KE, [1923] b. C. 350. SCOT. 

PART XIV. SECT. 23, SUB-SECT. 2.— 
B. (a). 

3865 i. General ruler— No apvcal 07i 
QUCrSlion of fact .] — ^Tho right of appeal 
from a decision in the course of pio- 
coedings to which Workmen « J 
pensation Act, bched. II., art. 4, 
applies is available only for auestmn- 
iug the determination of the ct. or 
judge upon some ijiiesllon of law. 


BitITISIl (’OLUMPIA Siu:\ic JlKFIMMJ 
Co. V. (iliANK K (1910), 41 8. H. 105. 

CAN. 

386511. — .]—T]ie.re is no ap- 

peal except upon a (|ueHt,imi of law. — 
CVNIJKME i>: Alukkia Coal Mini.n’u 
C o. (1912), 22 VV. id. H. ; 5 Alta. 
L. I{ 173i OD.L. K.231 ; 2 W. W R. 

io.'>8.--<;an 

3865 iii. .]- Th(!shcnff-Huh- 

sLitiite awarded againsL a vvorkmaii on 
a series of fueU found. The worknuui 
appeali^d, Ac asked that the sheiin- 
suhistitule should ho ordi'red to state 
a case for the opinion of the ct. as to 
Avluaiier tiK! ovidtinoe at the lieanng 
did not support, a series of facts as set. 
out l)V tJie workman contrary to those 
found* by the shell ff -su hstltuto 
Jleld : there is no apjieal on (UiestionB 
of fact.- Nelson v. Allan; Bkouikij-; 
Ac Co. (United Kinopom), J/m., 119J3 
b. (J. 1003 ; 50 Sc. L. R. «20 : U.JLH 
2 S. L. T. 117 ; 0 B. W . C. O. 853. - 
SCOT. 
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Sect. 2^.— Appeals ; Sub-sect. 2, B. (n) & (b), C. <fe 
■P. ; 8iib-8ect. 3, A» B,] 

by the Board & be distributed by liim, subject 
to certain deductions, amongst the meters & 
weighers, who were forbidden to receive any 
direct payment fi*c)m the sliipowncr ; & tliat 

the meters & weighers should act on all occasions 
under the direction & control of the Port & 
Uarbour Committee of the Board, the committee 
having power to suspend & the Bofu*d having 
power to dismiss any iniiter w(iigher for offences 
or iiT(iguIarity. The employment of meters & 
weighers was compulsory in the case of ship- 
owners desiring cargo to be woigliod or measurcfl 
within the limits of the port. 

It appeared that while at work appct. was 
subject to the c’ontrol & direction of the sliix^’s 
foiHiinan, who, if dissiitisfied with the meters & 
weighers sui)plied, could stop the work & send to 
the h<‘ji<lman for others. The co\mty et. judge 
found that ap))ct. was in the employ of defts. & 
awarded compensation : — Held : there was 
sufficient evidence to support th<^ finding &; the 
award must stand. 

(2) The function of the Ct. of Appeal in d<‘aling 
with findings of fact by the county ct. judge 
acting as arbifirater und(‘r the Workmen’s Com- 
jicnsiition Act, 1900 (c. 58), discussed. 

If he misdirects himself in point of law this ct. 
can interfere. If there is no evidence worthy of 
the consideration of a jury in support of the 
decision this ct. can &; ought b sot it asides . . . 
If however there is evidence both ways it is not 
comptitent to this ct. to set aside the award 
of the county ct.. judge, even though upon the 
balnnce of the evidence this ct. might be inclined 
to take a different vi(*w (Cozens-TIauby, M.K.).-- 

WlLMKUSON V, liYNN & HAMHUUG H.8. (lo., LtD., 

|10i:i] 3 K. B. 031 ; 82 L. .1. K. B. iOOt ; 109 
f.. T. 53 ; 29 T. L. 31. 052 ; 57 Sol. .To. TOO ; 0 
B. W. 0. (J. 512,0. A. 

Aiiiuitaiion :—-Ab io (2) Refd. Newsoii r. lliirstall & Farrew 

(lin.O), 112 h. T. 7‘J2. 

3872. .] — liANCASTER r. BTiAf!KWELL 

PoLLTEitY do., r.TD., No. 2047, avUi. 

{h) What are Questiom of FavL 

3873. Who is a workman.] — Simwtons v. Heath 
JjAUNDUy do., No. 3409, ante, 

3874. Existence of relationship of master & 
servant.] — ISTolloy v . South Wai.es ANTimAc iTE 
dOLLTKRY do., No. 2375, m?/c. 

3875. ,] — Th(i findings of fact by a county 

ct. judge sitting as an arbit.rat.or under Workmen’s 
domponsation Act, 1900 (c. 58), cannot be set 
a.sidc* if th(jre was evidence to support the findings. 
3’he question whetlicr th(»iv w'as evidence is a 
question of law. 

Bosps. let out a taxi-cab to applt., who W’as 
injured by an iwcddent while li(3 was driving the 
c.ab. Upon an application for compensation 
under the Act tlicre w'as evidence that the relation 
of rosps. to applt. was that of bailor & bailee of 


iJie taxi-cab. &; the county ct. judge found as 
fact that that was the true relation & that ther 
was no contract of service : — Held : the findin 
could not be set aside, & applt. was not entitle) 
to compensation. 

Quoad the <?ab, the contract was an ordinar 
contract of locatio rd. Quoad the public, th 
relation of the cab driver to the cab owner, waF 
in my opinion, one of agency (Lord Shaw o 
Dunfermline). — Smith v. General Motor Ca’ 
Co., Ltd., 11911] A. d. 188 ; 80 L. J. K. B. 839 
105 Ji. T. 113 ; 27 T. L. K. 370 ; mb noin. Bates 
Smith v. General Motor Cab do., I/td., 55 Sol 
Jo. 439 ; 4 B. W. C. 0. 249, II. Ti. 

Jnnotatinna : — ^Refd. Ciirtls v. Plumptro (191.3), « B. W. C. C 

87 ; WllmerHon v. Lynn & Hamburg: S.S. Co., flUUH 

3 £. n. 931. Mentd. R. v. Mossor (1911), 82 L. J. K. 

913 ; Komp v. Elisha, [1918] 1 K. B. 228. 

3876. Whether accident occurred.] — Turner r 
Bell (G.) &> Sons, Ltd., No. 3034, ante, 

3877 . Existence of Incapacity;] — Ward v . Mhjss 
No. 3200, ante. 

3878. Cessation of Incapacity.] — Wheeler 
Bidley & do. V. Dawson, No. 3523, ante. 

3879. .] — .TONF3.S V. Anderson, No. 3529 

ante. 

3880. .] — A workman was crusliod betw<*.er 

a handcart & a sand-drier A the right side of liis 
back was injured. The accident i*esulted in Uu 
fonuation, in the injunnl portion of the body, ol 
a patch containing a hard nodule about the si /a 
of a pea. Ho rt^reivod compensation from hif 
employers for several months, during which time 
he was i>eriodically examined by a doctor on theii 
bedialf. Ultimately, as a result of the doct-or’f- 
report, they stopped compensation. The work- 
man applied for an award, the county ct. judge, 
bof(^re whom tliii only question was that of partial 
incapacity, found that there was no incapacity, 
& made an award in favour of rt^sps. On appeal 
the workman alteumatively asked for a declaration 
of liability : — Held : tlie award, which was madi^ 
on a pure question of fact, could not bo int43rfen*d 
with ; & ns the question whether the county et. 
judge ought to have a declaration of liability, on 
the ground that the injury might in the futun^ 
incapacitete the workman b) some extent, had not 
been raised before tlie county ct. judge, iSt as no 
eviiience had been dii’ccted to tliat point before 
him, the Ct. of Appeal could not dc^ with it. — 
liKWTs V. Liverpool Corpn. (1922), 15 B. W. C. V>. 
.55, C. A. 

3881. Lessening of incapacity.] — Atlantic 
Transport Co., J/td. v. liVNcu, No. 3197, ante. 

8882. Question of contributory negligence.] — 
CuTSFORTii V. Johnson, No. 41 lb, post. 

3883. Prejudice from absence of notice.] — 
Lochgelly Iron Coal Co., Ltd. v. Kirk, 
No. 2S97, ante. 

3884. Accident arising out of employment.] — 

Thomson (W.) & Co. v. Anderson (or 

SuRiMGEOUR), No. 2()02, ante. 

3885. y.]— |-Where the whole question wli(*thep 

the incapacity is due to accident arising out of 


PART XIV. SECT. 23, SUB-SECT. 2.— 
B. (b). 

3877 i. EHsience of incapacity .] — 
Dohartt V. Boyd, [1909] 8. 0. 87 ; 
40 Sc. L. R. 71 ; 10 S. L. T. 429.— 
SCOT. 

3878 i. Cessaiion of incapacUy .] — In 
an appeal at tlie instance ol the work- 
man against the ending of compensa- 
tion, the eti. refused to iutorfei*e with 
the sheriff’s finding, holding that the 
question of the workman’s reciovery 
was one of foot only, upon which the 
Hhorifl’s finding was final. — Andrrson 
V . Daunuavil Coal Co., flOlO] S. C. 


450.— SCOT. 

3883 1. Prejudice from ahaence of 
rwticc.] — Upon an appeal the co. ob- 
jected that no notice in writing of the 
accident was given : — Utld : the judge’s 
finding, upon the facte & circumstances 
proved, that the oo. wore not thereby 
prejudiced in their defence, being sup- 
ported by some evidence, the question 
whether It was the proper Hurling upon 
the evidence was not a question of law, 
& was not open upon an appeal. — 
lie Babktr &; Djaaiond Coal (.’o.. 
Ltd. (1914), 28 W. L. R. 701 ; 7 Alia. 
L. n. 138 ; 0 W. W. R. 051.— CAN. 


3884 i. A eddent arising oiU of employ- 
ment .] — In an action under Work- 
uion’H Compensation Act a finding by 
the district ct. judge that the accidenti 
arose out of pltf.*a employment is not 
binding upon the Ct. of Appeal, whore 
the relevant & piatorlal facte ai*o either 
found or not disputed ; in such a cose 
the quostlon wlxethor the accident 
arose out of the workmen’s employment 
is a question of law, not of fact. — 
Cameron v. Canadian Pacipio Rv. 
Co., [1918] 2 W. W. R. 1025; 11 
Sask. L. R. 277 ; 42 D. L. R. 345.— 
CAN. 
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& in ilie course of the employment is ont* of fact 
& there is evidence to supi>ort the decision of the 
county ct. judt;e, his decision is flnal. — Grandtn 
V. Goldstein (1926), 19 B. W. C. O. 116, C. A. 

3886. Medical point — Judge sitting with medical 
assessor.] — The ct. cannot interfere with a finding of 
fact on a medical point found by a county ct judgf' 
sitting with a medical assessor. — Regan i\ 
( Canadian Pacific Ocean Services, Ltd. (1922), 
ITj B. W. G. C. 50, C. A. 

3887. Who is a dependant.] — Peart?*. Bolckow, 
X'AroiTAN ife (V>., No. 21 IS, miir. 


C, Qunuimn of Co^npcHtiaiion, 

3888. Not matter of appeal.] — TIuAmiio^ys v. 
(hi’Y OF TiONDON Electric J.igiiting Go., No. 
2368, ante, 

3889. .]— Roberts & Rutiivisn, Ijfd. ?*. 

Hall, No. 37d9, anic. 

3890. .] — McGartiiy i*. Meltta (Owners), 

No. 2776, ayiki. 

3891. .] — Ray v. Vickebs, Ltd., No. 3:G7, 

(mte, 

3892. Power of Court of Appeal to correct slip 
of arbitrator.] — In estimating the* amount of com- 
jionsation tt) which an injured workman was 
entitled, th<^ learned eounty ct. judge found that 
the man’s capacit y t-o earn was rinlueed to four- 
fifths of normal by reason of a condition of the heart 
imconnoct-ed with tlie accident. Ho subtracted 
the amount Hie man was able to earn, taking into 
<’onsidera.tion Hie reduced capacity owing tn heart 
trouble, from the amount the man would liavc 
been earning but for tbe acteidenl . k awarded com- 
pensation accordingly. Tn ascf^iiaining the latter 
fimoimt^ how<*ver, ho did not. take into eonsidcra- 
tion t/lio reduction of one-fifth due to the heart 
t.rouble i — Held : the amounts found by the judge 
were questions of f?i.ct from wJiic^h Hi(T(‘ was no 
appeal, but the omission to dislucd the onc-tift.li 
from both amounts wa.s a slip, A' the count y ct. 
judge’s award should be alUTcd accoidingly.- - 
lIoYLAND Brick (’o. r. W.ard (1917), 16 H. W. 
(\ (5. 327, G. A. 

D, Consent Orders. 

3893. Cannot be appealed against.]— An injui(»d 
workman for some months had beiui in r(*coiid. of 
partial compensation. He tli<m applied for n?view 
A increjisp of the anioimt. Before this applica- 
tion was filed the employiu’s iiad tiled an applica- 
tion to redeem, although at the dat e of th(' applica- 
tion tliGse payments had been cumthmed for only 
four months. The application for rcAuew was heard 
first A dismisstul by the judge, A he then 
immediately, by consimt of Hk* parties, proceeded 
to hear the apjilication to i-edcem. He inaile an 
award for redemption for ])ermam*nt partial 
incapacity based on the rate of compensation which 
the worlonan then ivceived. TJie workman 
appealed against both orders : — Held : the ordiu* 
for redemption was in the nature of a consent 
order, A in consequence no appeal would lie from 
either order. — Howell v. Blackwell’s IOxe- 


cuTORs, Blackwell v. Howell (1912), 5 B. W. G. 0. 
293, G. A. 

AmitAalifm : — Consd. Haydock v. Goodior, [1921] 2 K. B. 

384. 

SiiB-SECT. 3 . —Grounds for Granting or 
Refusing. 

A. In General. 

3894. Award may be supported — On apparent 
facts — Though not basis of judgment.] — Brin(Tv- 
MAN V. Harris, No. 24 19, ante, 

3895. Award based on several reasons — 

Some bad.] — .Iackson v, Hunslet Engine Co., 
Ltd., No. 3JiS9, an/e, 

3896. Decision on applicant’s particulars.]— I n 

Ids ai)plicat.ion for ronipensation, the workmiiii 
stat(‘d that lie luwl been struck by a fellow work- 
man, which e.iusod Jiim to fall A injure himself. 
'J’hc (jounty ct. judge asked counsid whether he 
wished to add anything to these* parflenilars of the 
claim, A leaving receiveel an answer in the negative, 
h(‘Id thiit appd . must fail in his claitn, as on these 
particulars tin* accident ilid not arise out of, A 
in the course of, his employment : -7/c/d ; the 
case must 1 m^ remitted io the eounty (d*. for rehear- 
ing with evidence. — IjEPPEi:. v. Bitbnell A Go. 
(1921), 132 L. T. 232 ; 68 Sol. .Io. 882 ; 17 B. W. 
G. G. 179, G. A. 

Sufficiency of evidence.]— .SVc No. 3871, ante, 

Ti. )Vr()n(ffnl Admission or Exelnsion of Evidence. 

3897. Wrongful admission.] — A stateiiumt made 
hy a* deceased workman to a Icllow workman as 
to Hie cause of his injury is not admissible as there 
is no duty to make* such a stateimml-. Award sot 
aside on the ground that the arbitrator had 
received cvideiici* of such a statement- A tliat no 
other evident!** justifying tliti award existed. — 
WOLRKY??. PeTIUOK HrOTH EIIS ( 1 908), 1 B.W. C5. 
IILG.A. 

3 g 9 g. ,] — A paiutei‘ claimt*?! compensation 

for a strained heart-. 3’hc doctor was subpamaed, 
but did not. attend, A thret* certilicat-es, t, hough 
objected to, were admittt'd in evidencti by tin* 
judge, who awarded for the workman: Held: 
the certilicates were inadmissiMt*, A as they must 
have influenced the mind of Hie judge, a new trial 
was iiec(*ssary. — Riouards v. Sanders A Sons 
(J9J2),5 .15.W.(\G.352,(\ A 

3 g 99 , ,] — A county cl. judge admitted 

certain statennuit-s hy a deceased workman as t.ti 
the c;ius<! of liis injury. Il<‘sa.id that he himself 
eoiisidc'retl th<‘m inadinissihle, but alloWM‘d them, 
ill imUiV that they he Hu*Te in case the Cl. 

ui Appeal should dcM idet o admit, them a, s evidence : 

-Held : t-liere must be a n(*w trial jbetoro another 
judgt* I, as the judge’s mind must have been coloured 
bv the admission of these, statenumt-s. Smith r. 
Hardman A Holden, l/ro. (1912), 6 B. W. G. C. 

AnniMum :-~CotaA. Shea r. Wilson, It.irn.sloy (191IJ). 9 

Jt.AV. (!.(;. GlCt. 

3900. Not resulting in miscarriage of 

Justice.] — Tiugo r. Vauxiiall Motors, Ltd., 
No. 2727, ante. 


3887 i. Tr/w is a dependant .] — Thenl,. 
luiB no jarindiRtioii io review or Inter- 
fere with the (Ic'termlnat Ion of the 
Workmen ’h GmiipeiiHatlon Board tlmt 
1*1 tf. in an action bronglit afralnHt 
an employer Is a dependant within 
tile Workmen’s Componflatlon Act. — 
Fostru V. Canadian Pacific ]Iy. (.!o., 
1192614D.L. K.4G; |1026j2W. W. K. 
p87 ; 30 Man. L. R. 61 ; a/A/., J192C] 
2 D. L. n. 836 ; [1926] 1 W. W. B. 


s-oa.— CAN. 

3887 ii. 1 hEGOKTT r. IR'RKK 

(1902), 4 F. ((-'t. of 8eP8.) C93.‘~SCOT. 

3887 iii. - — d--9«'VinLL Coal C(j.. 
Ltd. r. Smith, [I909J S. C. 252. — SCOT. 

b. QueJftktn oj serious <f* ndlful 
inisrouduci.] — (U.AHtitiw A 
I WRSTEHN llY. Co. 1 *. liAlTlIAW (PJOU), 
I 2 F. (Ct. of SeB8.) 708.— ^COT. 
i c. CONDHON r. Paul (1903), 


« F. (Ct. of Seris.) 29 .— SCOT. 

PART XIV. SECT. 23, SUB-SECT. 2. 

-C. 

3888 i. NotvuUterof appeal.]-— Hi: AhY 
V. lUlLLY (1917). 19 B. W. V. C. 744. 

— IR. 

3888 ll. .1— PANICHUItSTtl. SAIira 

(1917), 44 N. B. R. 279 ; 33 D. L. R. 
23.— CAN. 
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<fe g.] 

3901. ,] — Walthkw V. Muiriiead, 

Macdonald, Wilson & Co., No. 2777, ante. 

8002. Wrongful exclusion — Not resulting in mis- 
carriage of Justice.] — Secketary of Htate for 
War V. WiiAiOUGiiBY, No. 8294, ante. 

C. Point Not Eatsed in Court Below. 

3903. General rule — Appeal not allowed.] — 

TJio employer's appoaJed on several points of Jaw 
wliicli Jiad not been i-aken in tlie ct. below Held : 
the appeal iriiist. be dismissed as the points were not 
taken in the et. below. — C ayne r. Cltfi’ON (1910), 
8 13. W. C. C. 439, C. A. 

Annotation: — ^Folld. StcvoiiH v. Tliornc, [1910] 2 K. U. C9. 

3904. .] — Upon an appeal from an 

award in an arbn. under Workmen’s Compensa- 
tion Act, 1900 (c. 58), points of law not taken at 
the hearing before the county ct. judge cannot be 
I'aised in the Ct.. of A])peal. 

A workman claimed compensation in respect 
<»f an injury by accident arising out of tV- in the 
(course of his employment, ^ in the particulars of 
Ids claim desci'ibod the nature of the injury as 
“rupture.” Tli(> employers had ]>aid compensa- 
tion for* eight inontlis A: then ofTcred t he man light 
work & reduced compensation, lie refused tins 
olTei &; commenced the proceedings for arbn. 
At the luiaring he furtluM* complained of an injury 
to his back, of which no notice liad been given to 
the employers. The medieval 'vidonce proved 
that th(* alleged injury to the back was independent 
f)f, iSi not causally connected with, tin? rupture. 
The county ct. judge, having hoard the evidence, 
held that the workman was only entitled to a 
<l(*chir«tion of liabilit y in respect of tlie ruptures 
A. to this th(‘ (anployers w(‘rc willing to submit. 
Appet. then ask(»<l for leave t.o amend his particulars 
so as to enable him t o (daim in respect, of th<^ injury 
to tin', back, 'rhe employers objected that as, 
ju ior to tin* arbn., no disinite had arisen as to the 
allog(‘d injury t-o the back, tlu^ county ct. judge 
could not allow an amendment, in r(‘spect of a 
matter as to which he liad no jurisdiction txi make 
an award. Tha county ct. judg(‘ upheld the 
objection A- i‘efus(id to allow the amendment: — 
Held : his decision was I'ight .* Stevenh TiioKNK 
A. (’o., 1191(M 2 K. 11. 09 ; S5 Ji. .T. K. J3. 841 ; 
111 J.. T. 824 ; 9 11. W. C. (I 304, C. A. 

3905. Power of judge — To order payment of lump 
sum — In winding up.J — Momek r . (huum. No. 
3985, ante. 

3906. To order private examination by 

medical assessor.] — S mith r. Foster, No. 3109, 

ante. 

3907. To allow amendment of claim.] — 

Mij.lkjan V. Kerr, Stuajit A Co., No. 3291, ante. 

3908. Omission to apply for declaration of lia- 
bility.] — A ship’s cook had the index linger of the 
right hand rendered stiff by an accident. The 
count y ct. judge, on the employers promising to 
tind tiie man employment, terminated the pay- 
inent-s Ac dismissed the ax^plication for compensa- 
tion. U’lie workman a])pca]ed on the ground 
that t.hei e .should have been an award of Id. per 
week or a declaration of liability : — Held : as 
the question of a declaration of liability bad 
not been raised before the county ct. judge, 
t.liere was no jurisdiction for tlie Ct. of Appeal to 
grant it. — Harlock v. Coquet (Owners) (1914), 
7B.W.C. C. 88, C. A. 

AuTiotation Avid. Stevens v. Thome, fl91GJ 2 K. IJ. 09. 


3909. .] — A workman met with an accident, 

the accident was admitted, & he was paid com- 
pensation for a month. lie then relumed to 
work. Shortly afterwards he complained that 
he could not work, & claimed compensation on the 
basis of total incapacity. The inedical evidence 
as to this was conflicting. The judge, sitting with 
a medical assessor, found that the incapacity had 
ceased, & dismissed the application. 

Though no suspensory award was asked for at 
the arbn. the workman appealed on the ground 
that such an award should liave been made : — 
Held : the appeal could not be ontortainod. — 
Maunder r. JlANcorK (1911), 7 B. W. C. 0. ($48, 
C. A. 

3910. .] — Lewis v. IjIVehpool Corpn., 

No. 3880, ante. 

3911. Finding of fraud — On no evidence.]— 

A workman in 1911 met witli an accident in his 
employment, tin employers agreed to pay him 
15.<it. a week, the agreement being afterwards 
recorded. In 1919 they applied to terminate 
the payments on the ground that the incapacity 
of the man i tj work had ceased, it was proved that 
for twenty-on(‘ weeks he had been working for, 
& earning wag(\s from, other employers while 
receiving weekly payments from his old (unployi'rs. 
The county cl-, judge gave* no decision on the 
question of im^apacity. A: did not com])ly with the 
application by tomiinaiing the payments, but lu* 
lield that resp, had defrauded appets. to the 
amount of twenty-one weeks’ compensation, &- 
siispendf*d the compensation for that period,^ At 
for a further period of live weeks as a contribution 
towards api)cts.’ costs of the application. The* 
workman appeale*d : — Held : ( 1 ) it was open to 
him on the appe^al to raise thej quest ion as t-o the 
jurisdiction of the* judge to make the ordtn*, 
aItJiough no e>bje*ct-ion luieJ been taken at the hear- 
ing, inasinu(;h as the jiulsdiot-ion had been excredsed 
upon a point not raised by the application, A:- the* 
workman’s counsel liad had no opportunity of 
raising the^ objection prien* t-o judgment- being 
given ; (2) the* judge at the hearing had no evi- 
eJenee before him of actual fraud by the wenk- 
man, &; in any case*, altlioiigh lie had jurisdiction 
under Workmen’s (Joinperisation Act, 190() ((\ 58), 
scheel. 1., clause !($, t o end the ejeiiripensation, or to 
diininish it, he had no Jurisdiction to impound 
twemt-y-one weeks of the (jeimjx'usation for t-lie* 
benedit e)f the employers, still le^ss to impound a 
fiirt-h(*r live we(*ks th(*re*of towards jiayrncnt of 
thedr exists. — Kirk & IIandalu, J^td. v. Bourke 
(1919), 88 L. .1. K. B. 1 145 ; 121 L. T. 319 ; 12 
B. W’. C. C. 209, C.A. 

3912. Objection to exclusion of evidence.] — 

SilEJ.DON V. Butterley (’o., TjTJ)., No. 3354, ante. 

3913. Objection to admission of evidence.] — 

McOarthy V. Melita (Owners), No. 2770, ante. 

3914. Whether workman in employment at time 
of accident.] — Thomson (W.) Ai (^). r. Mack ay, 
No. 21 81, ante. 

3915. Whether workman acting in aiL emer- 
gency.] — Watkins v. Cwm:gwra(mi A:- Rmpirio 
Colliery Co., Ltd., No. 2497, ante. 

D. Surprise. 

3916. Whether ground for rehearing -No ap- 
plication for adjournment at original hearing.] — 

Rocca V. Jones (Stanley) A: Co\, Ltd., No. 2825, 
ante. 

3917. .] — C OLDEN V. Swii^^r of 

Coventry, Ltd., No. 2767, ante. 
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3918. Application for adjournment refused.] 

— Jones v. H. 11. Anthracite Collieries, Ltd., 
No. 3169, ante. 

E. Absence or Insufficiency of Judge's Note. 

See Sub-sect. 4 , post. 

F. Failure to decide Material Is.suc. 

3919. General rule— No facts found or reasons 
given.] — A foreman road mender delcgaic*il liis 
duties one day to a roadman. Both men were 
(;mi)loyed by a district council. While tlie fore- 
man was away, a traction engine truck, supplied 
by contractors to bring stones for road nwinding, 
got stuck in a ditch. One of the cont ractor’s men 
asked the roadman to help free the truck. le 
roadman was injured in doing so. lie claimed 
compensation against the district council, th<* 
county ct. judge, without iinding any facts or 
giving any reasons, held that the accidcuit did not 
arise out of & in the cjourse of the man’s (imj»lo>- 
ment : — Held : the vital i)oint, as to the foreman’s 
duties & Ills authority to delegate them, not 
liaving betjii decided, there must be a new trial. 

- -Seller v. Boston Burai. Distuiot (Iutncml 

(lOll), 7 B. W. C. C. 99, C. A. 

3920. .J — SiiATER r. Maconociue 

BRO'niERS, Ltd., Mo. 3199, atUe. 

3921. Obscurity of findings.] — McjNally v. 

Bootle Jute Factory (’o., Ltd., No. 393S, post. 

3922. .] — A Avorkmau was injured in 

1910, & compensation was paid until he went back 
to work some time after, lb? continued at work 
more or less regularly until ]<\'b. 1920, wlien his 
employnuint came to an end. lie had been com- 
plaining of liis injury, & wlien his work terminatt‘d 
he 'ai)pli(^d for coinjx'nsation. There was a i>ro- 
ti*act<(!d li(*aring, ^ several a.<ljou7nmonts. The 
judge then found that the man was suffering fj*om 
osteo-aithritis & neuriistlunia as a result ol tJie 
accident, 6c aAvarded JCl a w(?ek compensation on 
the a-ssumi)tion that tlie amount the man was 
(‘iititled to, if liability wert^ found against tlie em- 
jjloyer, was not contested . ( ’ounsed for the employer 
then iiointcd out that the amount of compensa- 
tion was in dispute, A that thei'e w.us no evidence 
as to wliethcr the man had apjdied for any work 
or Avhether he was unable to get it-. The county 
ct. judge thereupon said he was not going to 
stultify his award because the man had not appii(*d 
for work, 6c that therc^ was sufficient evid<*nce to 
h(j found in the shorthand notes to justify his 
award. On appeal counsel for tlu^ workman 
admitted that theni Avas no evidenct? that the 
mau^asthenia resulted from the accident : — Held : 
the judge had not applied tlie iirovisions of 
Bched. I., 1 (3) in ascertaining the amount of com- 
pensation the workman AA’^as <;ntitled to, 6c the 
hearing 6c aAvard were generally so unsatisfactory 
that there must be a new trial, 6c tliis, Avithout 
casting any reflection upon the judge who tried 
the case, should be before a different judge. 

I think the whole thing should go doAvn for a 
iiew tidal, because in my opinion tin? whole of tlu* 
first trial was unsatisfactory 6c we intend to do 
as Ave have done on several occasions, that is, send 
it to another judge as the K. B. Div. always con- 
siders that it is more satisfactory that a ncAv trial 


should take place before a new mind (Lord 
HtERNDA LK, M . H. ) . — 1 *0STM ASTER-Cl ENElt A t. 1’. 
Butler (1920), 13 B. W. C. C. 500, 0. A. 

3923. Whether continued incapacity due to 
negligent treatment.] — Humder Towino Co., Ltd. 
V. Barclay, No. 2821, ante. 

3924. Whether delegation of work to applicant 
authorised.] — Setj.kr v. Boston Rural DisTRurr 
(’ouNcii., No. 3919, ante. 

3925. Whether accident due to added risk.]— 
Booers V. Barside, No. 2175, ante. 

3926. Whether suitable work offered.] — TI k; 
employers of a workman, wJio had been paid com- 
pensation for sorn(^ time on the footing of total 
incapacity, considered, on a medical report ob- 
tained by them, that the Avorkman had recovered 
sufficiently to do light work of a particular kind, 
which tla^y olT(‘red t(.» llnd for him. For a time 
nothing furtln r was done, 6c then compensation 
AA'^as stt)pp(id. (.)ii ail application for arbn. having 
been filed, the eini)loAers re])eat(Hl their oiler of 
Avork ill their answer. ]ff(*dical evidence Avas 
given on both sides h(*foi*e the county ct. judge, 
but, Avithoiit- dealing Avith Ihi^ (luesl.ion whether 
tlie particular work offered Avas suitabhi or not, 
tlui judge decided that appet. Avas not lit at iiro- 
sent to go back to his fornuT AVork, 6c made an 
award in his favour for the payment of full com- 
pensation Held : the rc'al issui*, as to whether 
t.he Avork offerc'd Avas suitable or not, had not 
been considei'ed at all. Order for rdioaring befortj 
anotluir judge'. 

The issue upon Avhieli the parti<*s wenl. tei trial 
not having hen'ii decieleel at all, the* inevitables 
result is that there must l)e a. new trial. Hms 
rule that \vhe‘i*e‘ a ne‘W trial is eirde^resd. thci case goess 
hesforc anot-he.'r juelges will hes follejwed (Swinfen 
Fady, M.|{.).--Me>i{i»iyrii r Fyke Smeltino (’o. 
(J9IS), 11 B. \V. (’. (’. 258, A. 

3927. Whether serious & permanent disable- 
ment — Finding of wilful misconduct.] - Maloney 
V. liNK (F. a 1’.), Ltd., No. 2753, ante. 


(f. Other (f rounds. 


3928. Refusal to await depositions from wit- 
nesses abroad.] — A se'aman (‘laitned eomjiensatiun. 
The*, ship on Avhicli tiie alle.ged ac- idemt liapjietKsd 
hael sailesel for a foreign pe)j*t before the employers 
obtained t!i(i (‘viileiice necessiiry to their case 
from Avitnessos on board. 11iey sent abi'oad for 
depositions of tlu;s(s witnesses. The county ct. 
judge, aft(M* gj-anting mljournments on terms, 
finally Avent on with the cas(i a\ itliout waiting for 
the depositions : -Held : the case must go hack 
for a. rehearing, Is'iore. another judge. — J essop v. 
Maflay a M-Intyrk (1911), 5 B. W. V. V. 139, 


V. A. 

3929. Direction to counsel to confine argument 
to one point— Adverse decision oh other points.]— 

At tiic hearing of an arbitration, counsel for tluj 
eniployei’S submitted three dc*fences : that the, 
accident did not arise out of the employment ; 
that the injury was not the result of the accident ; 
6c that prop<*r notice Juid not been given. Ilie 
dcimty county ct. judge directed counsel for tlie 
workman to confine bis rejily to the question 
of notice only. By his aAvard the deputy county 
ct. judgei found in favour of the employers on 



^919 i. General rule — No facta found 
or r^ona given .] — Ou un appUcatiou 
uy the employei-u to review & reduce 
Aveekly payineuts of lOa., the em- 
ployers proved that the Avorkmaii was 


earning 'id. Aveekly, ihi.H will* lOs*. 
coiJipouHHtion "’as Avilliin Is. lit/, of 
liis origluul earnings. The arhit rato”, 
without stating facts in support, le- 
fused to reduce payments of coinpensu- 
tioni—IItld: the caso must bo rc- 
mitU^l in respect that no facts ap- 
peared to justify continuation of full 


cornpenKatJon. — Meoiti'i 6c Co. v. 
puYDE. rt. (\ 4.07 ; :.o Sc. l. n. 
:m ; i s. l. t. lu ; « jl w. 

(J. C. 384.— SCOT. 

e. Wlteiher earning capacity of- 
f Feted. ] — M i.'LLiu AN r. Clasoow Coiu*n., 
119171 S. (!. 4.50 ; 54 Sc. L. R. 352 ; 
11917] 1 S. L. T. 230.— SCOT. 
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the first two gi'ounds of defcuce, & did not speci- 
fically decide the question of notice : — Held : 
there must bo a rehearing. — S ilk v. Isle op 
Tiianet lluiiAL District ("ouncil (1913), 6 
B. W. C. 0. 539, A. 

3930. ,] — In an answtu* to a claim for 

compensation the employers relied upon two 
points, that notice had not been given & that the 
claim for compcnsiition was out of time. At the 
arbitration the learned judge intimated to thci 
workman’s counsel that he did not wish to hear 
argument on the question of notice, & only wanted 
the question of claim dealt with. He then re- 
served his award on the question of claim. Some 
time lat(’f, however, ho made his award against 
the workman on the question of notice, apparently 
JiaA'ing ov()j*looked what had occurred witli regard 
to tJiiss at the hearing, & stated that in view of 
Jiis decision upon this point it was unnecessary t.o 
decide the qu(‘stion of claim : — Held : there must 
be a new trial for full consideration of all points. 
— DEMPSiaY V. JiONDON & SOUTU WESTERN liY. 
('o. (1918), 1 1 B. W. C. C. 224, C. A. 

3931. Conflicting flndlngs of fact — Unsupported 
by evidence.] — A boy was injured by being caught 
in a moving belt. The belt was used to convey 
coal to waggons. The boy was employed tiO pick 
out diit or siiale from tlie coal. The evidence was 
confused & conllicting as to v'hat the boy wiis 
actually doing ^^•hen ho became . aught in the belt, 
’flio county ct. judge made two conflicting find- 
ings, one in favour of the Avorkman At the other 
in favour of Ukj emiiloyer. He made an award 
in favour of the employer Held : the findings 
being conflicting, & neither being supporti'd by 
evidence, tluiN! must Ixj a rehearing. 

In cases of this kind, the ct. will not enteiiain 
an apjdication for a now trial before another judge 
unless bias or prejudicti is alleged, or the judge 
expresscis the d( 2 sire not to retry the case {per 
Cuii.). — Sam BROOK v. New Shaiu.ston (X)L- 
J.IERIES Ik)., Ltd. (1914), 7 B. W. C. 0, 72H, C. A. 

3932. Examination of applicant by judge in 
private.] — Earle’s Suifbuildjnu A Engineer- 
ing C’o., Ltd. V. Waujer, No. 3973, 


Sub-sect. 4. — .Iudge’s Nupes. 

Duty of judge to take notes.] — See Sect, li, sub< 
s(;ct. 7, A. (6), ante ; Workmen’s Compensation 
Buies, 1920, r. 30. 

3933. Absence or insuillciency as ground for 
rehearing — Notes of evidence — Absence of.] — 

(1) County ct. judges should always take a uoft? 
in these cases whetluT they are requested to do 
so or not. 

(2) If there are no notes of the evidence given 
at the arbitration, the case may be remitted for 
a rehearing. — ^B rine v. Corky & Son (1905), 7 
W. C. C. 130, C. A. 

Annoiatiorm : — As to (1) Apld. llayiima v. Fields (1910), 102 
L. T. 154. Consd. Tumor v. Miller &; Richards (1910), 3 
n. W. CJ. C. 30.5. Retd. Taylor v. Ward, Worcoator (1914), 
7 B. W. C. C. 441. Ah Ui (2) Apld. Taylor o. Ward, 
Worcester (1014), 7 B. W. C. (;. 441. Beid. KajTnan v. 
Fields (1910), 102 L. T. 154. 

3934. Incompleteness of.] — A boy 

claimed compensation for injury by accident. It 
appeared that a machine, upon which he was 
engaged at work, was suddenly set going. His 
hand became caught in it & subsequently to 
be amputated. The coimty ct. judge took no 
complete note of the evidence, & only furnished a 


shoit summary of its cflect, which left many points, 
including the actual grounds of his decision, in 
doubt : — Held : the case should be remitted for 
a new trial before the same judge. Costs of the 
first trial & appeal to be costs in second trial. — 
Taylor v. Ward & Co., Worcester, Ltd. (1914), 
7B. W. C. C. 441, C. A. 

3935. .] — A minder was injured 

by having liis hand crushed in the wheels of a 
spinning-machine, while attempting to clean off 
some black oil when the machine was in motion. 
The county ct. judge refused compensation on 
the ground that there was no need to clean off the 
black oil, that tlio man should not, in any event, 
lia.ve attempted to do it wliile the machine was in 
motion, ifc that tlie accident happtmed because the 
man had not replaced a guard on the machiiKi 
which he liad tak(*n off two days previously. The 
judge’s note wiis very shoii, & the evidence not 
at all clear : — He'd : tliero must be a new trial, 
as the judge’s nof^? did not make it clear wbat the 
man was doing at tlie time of the accidtmt, & ii. 
was impossible t-o say whether the accidf‘nt arose 
out of Ills employment or not. — Shaw v. (Jreen- 
acres Spinning (k>., Ltd. (1915), 8 B. W. C. V. 
35, C. A. 

3936. .] — Ja(’Obs V. Mandel- 

BAUM, No. 2982, (nilc. 

3937. UnlnteUlglbllity of.]— The judge 

made an award based on the workman’s capacity 
to earn before the accident, but his notes of the 
hearing were not clear : — Held : the case must 
go back to the county ct. jadgt^ for n rehearing, 
on the ground that the notes of the jiidgcj were 
largtdy unintelligible, but that it was plain that ho 
had misdirected himself on the learning capacity 
of ihe workman before tlie a(?cidont. -UhJLLY- 
UEimUM (JOLLIERY Co., Ltd. V. BOGERS (1909), 3 
B. W. 0. C’. (52, C. A. 

3938. .] — Obscurity in the find- 

ings by a county ct. judg(* in a case arising under 
the Workmen’s Compensation Act, 190(5 (c. 58), 
wa.H belli to ho a ground for sending tln^ ease back 
to him for a. rehearing. 

On Oct. 29, 1915, a girl, who was emi»loyed to 
fill cans of jute from a machine, had her Iiand 
caught in the machini', with the result that slie 
sustained serious At pennanent injury. She 
applied for cHunpensation under Workmen’s Com- 
pensation Act, ]90() (c. 58). Her evidence was 
that about a month before the accident some 
wask^ juti^ fell into the machine, stopping it A 
bre.aking some cogs. I’hi? foreman then warned 
her that she would be. dismissed if it happened 
again. On tlu^ day of the accident a piece of waste 
jute again fell ink) the machine just as she was 
about to sk)p it. She at once tried to snatch the 
wask* out of the cogs, A the ac(;ident tlien liaj)- 
I»ened. Slio knew it was dangerous to do this. 
She admitkd tlint tlu* waste must have been thrown 
on to the mfichine, but said that all the girls near 
her had denied having thrown it. Her story of 
the incident a month before the accident was con- 
firmed by another workgirl. At the Sonclusion 
of the evidence for appet. the county ct. judge 
dismissed the application, Siiying lie was unable 
to accept her story iis to the way the accident 
happened, A that, even on her own story, the 
accident was due to an added peril, A did not ai'ise 
out of her employment ; — Held : there must be 
a new trial. 

Qu. : whether Die warning of the foreman 
would operak) to exkmd the scope of Die girl’s 
emjployment, so that, if her story wei*o tnie, the 
liccident would be an accident ai'ising out of Die 
employment. — McNally v Bootle Jute Facttory 
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Co., Cri). (IDKi), 85 1.. .1. IC. U. 774 ; lU h. T. 
810 ; 0 B. \V. 0. 0. 323, C. A. 

3939. Grounds of decision — Not set out.] — 

(jlaiFFiTHS V. Wynnstay Collieries, No. ;U8G, 
antc> 

3940. .] — Ai)pct. was injured by 

accident, & was paid compensation by Ids em- 
ployers for about eighteen montlis on the basis 
of total incapacity. The iunployei*s then reduced 
th(? weekly paymcuits of comi^erisation, k, appe.t. 
tiici'eupon filed a requcist for arbn., k claimed 
compensation on tiie basis of total incapacil.y. 
The county ct, judge, without giving any refisons 
or I'ecording any findings of fact, made an awmd 
“ in favour of the employers.” Appet. apiK^al(‘d, 
iS: asked that the award shouM be set asid(N or 
that there should bo a new trial, A, in any cas(% 
a declaration of liability : — JIM : as then‘ was 
no note of the findings of fact by tlie count.y ct. 
judge, nor any note of his rejisons, & the matt»a’ 
iiiid riot been properly investigated, so as to (inabt; 
tlie ('t. of Appeal t/o adjudicate on the matter 
Tiroperly, tliere must be a new trial. — TiioMrsoN 
r. Furnkkh, WrniY k CJo. (11122), 15 J3. W. 

75, C. A. 

3941. Findings of fact Not set out.) 

Ill an {vppeal by tlie workman froui an order of 
the ('t. of Appeal afiii’ining a decision of a county 
ct. judge, the questiori was whidher a rut; niad<* 
in accordance with Ucg. 25a of (funeral (^olluiry 
l{(‘gulatioris uritlcir povvei*s giv<‘ri in Ooal Min‘‘s 
Act, 11)11 (c. 50), s. SG, tliat ‘‘no ixason below 
ground shall rid(i ufion any tul) or contrivaru^* 
drawn by a horse ” so alTected the miiK'r’s (mijdoy- 
iiH'iit tliat disobedience to t-h(‘ rule was an act <»n 
Ids part outsid(i tin; sphi‘j’(' of Ids mnploymeut, iV 
an accident which was due to that act wa.s one for 
widch th(‘ employi'i* was not liable : livid : then* 
sliould be a full<*r k mon^ specific stati'inent of 
tlie facts than was contained in the consid(*rcd 
judgm<*nt of the county ct. judge, A tlu^ (X. <>f 
Appeal wei’C wix)ng in not dir<*ctiug a new trial. 
Tlie case was accordingly remitU*d lor a lU'W trial 
Avith a sijocial dii’cction as to costs. -iMAYOEW r. 
(■lIArrERLEY-WlllTFIlOlil) ( -OLLIliJlUP^S, I/ro. (ID I S), 

S8 L. .1. K. 13. 3G0 ; HD L. T. 2(52 ; 1 1 13. W. C. 0. 1 
171, 11. L. ; rvvsy,, [1D17J 2 K. 13. 742, V. A. 

3942. .] — Thompson n. Fl7une,ss, 

WmiY k (Jo., No. 3D'10, aniv. 

3943. Evidence otherwise sufli- 

cient to support decision.] — Atlantio Transport 
(■o., Ltd. V. Lynch, No. 31D7, antr. 

3944. Difficulty in obtaining -Ground for ad- 
journment.] — Taff Vai.e llY. Vo. r. Lane (IDIG), 
3 B. W. (J. (J. 25D, (J. A. 

3946. Omissions from notes —Not to be supplied 
by affidavit.] — (luioas v. (Iamkcix’K (Owners), No. 
2525, ante. 

3946. No note taken- Memorandum supplied by 
judge six months later.] — Appet. was injured in 
tJie course of his employment k was jaiiu'. lie 
was paid compensation until the injuries lieal(*d, 
aftei* which i^aymicnt was stopix^d. lie claimiMl 
fuither compensation, but the county ct. judge, 
wldle making a declai*ation of liability, refused to 
aw’ard compensation. Appet. asked for a nmv 
trial on the ground tliat the judge liad stopped 
the (!ase without hearing all the evidence k rriade 
his award without giving reasons. The judge 
took no note at the trial, but six weeks later 
supplied a memorandum from his recollection, 


from wliich it appcai’cd that appet.'s solr. had 
consented to the hearing being concluded on the 
lAjrms of the award A repoit in a local newspapoi- 
stated that the judge had ” stopped the case,” 
k appct.’s solr. denied that the judge’s meino- 
randum was accurate : —Held : git^ater weight 
must bo given (o the judge's memorandum, k 
th(* newspaper iviiort was not necessarily incon- 
sistent with the memorandum. There wei*e no 
projier mat(‘iials on which the accuracy of tin? 
memorandum could be challenged k the award 
must, stand. — .Minims v. Sblfe k Sons (1D23), IG 
B. W. V.V. 23, i\ A. 


Siui-sEcrr. 5. -Api*eal aoainst Bart of 
AWAltD. 

3947. Acceptance of compensation awarded — 
Appeal as to costs.| - A workman Jiaviiig sustained 
personal injury within the menniiig of the Work- 
men’s (’onij>ens;ition Act, I DOG (c. 5S), an agitie- 
ment was rccordi'd wluTidiy his employers ad- 
mitted liabilif-y k agnx'd lo p:».y eomiiensalion. 

A (|ucsti()n liaving arisen as fo (he amount to be 
jiaid, <h(‘ woikman applied for arbitration. The 
empIoyi‘rs offiTed to submit f o an award of 12.v, Sd, 
a w(H‘.k. k the learned judge awardtjd c.onipt*nsation 
at that raU*. Ih* also orderi'd the employers U) 
pay costs up to tlu^ lu'ccupt of tli(*ir submission, 

A appe.t. to pay the subseijuent. costs with a set- 
olT. Ap])ct. acciipbsd tin* 12s. Sd. piu* wet‘k k the. 
costs wen* taxed, hut h“ shortly afterwards ap- 
p(*al(*<l from part of tli** oril(*r as to costs : — livid : 
inasmuch as appcl*. ha.d accepti'd k acted upon the 
awa.r(l, la? could not a.pp(ial against it. — Johnson 
c. Newton Fire Kxtinouishek’. (ki.. Ltd., (IDi:;! 

2 K. B. HI ; 82 L. .). K. B. 511 ; inS L. T. ; 

G B. W. V.V. 202, A. 

lii.H.oi(Uion.s Folld. r. Win'ln- ( 11)1 I ), 7 R. L'. 

201 ; .loscv V. Viiicciil. (P.nO), U 15. \V. IT I : Wurd 

r. OunduirdOIT). 10 H. VV. i:. ‘511. A^d. tJ. 

JMimit.ioiiK MinlsUo* (1020), 121 J.. T. -ISO. Polld. Rccvch 
r. Smith (1022), li* H. W. C. C. 100. 

3943 . - -’J’lie employees paid a certain 

aim iiiU> (‘t. witli ri^sfiect to a claim loi* cijinpeiisa- 
/ion, A submitted to an awai’d of 7.if Gd. a W'eek 
•onijiensatiori. ’J’he workman refused to aeceyit 
I, his, but the county ct. judge*, m idi; an award in 
nccordamte with the employe* s suhmission k 
urdered the costs to be deduebul fi*um the com- 
pensaf-ion, at .‘W. a week. Thu workman received 
! 4 i*verai weeks’ compensation under 1-1 lis award, 
the costs being dudiictud (‘aeh wc(‘k, k tlu*n 
Lippuale*d on tliu grounds tliat tla^ judg. had no 
power to order the costs to bu deduc.ti*d fi-om 
compensation, k that VV’oi'kmens 1 !omp<*nSfXtion 
Buies, JDU7-lD12,r. 18 (7 ), was ndm rims : -IIM : 
this was an atteuiipt to apjirobati; A i*epro>)at(; the 
award, wliich was indivisihh , A the api)e;il must 
be; dismissed.-- S trok WER v. Aerooen Las Vo, 
(1DJ3), 0 B. VV. 0. B. 57G, C. yV 

Innof/uinn ;--Apl(l. .‘^Iruiigu Ihivi*. (Jus blovc Cn. (JOI.O), 
0 H. W. (\ V. 111. 

3949. .]— Thu e'.uunty ct. judgi*, on 

ail application to reiview, awardeel Jess coirifx'.usa- 
t ion than the "inployeirs luwl olYured to pay A made, 
no order as tei exists. The workman reexdved 
cornpcnsatiein on this basis under the awarel, but 
appeale*d em the question of costs \—l£eld : tins 
was an attempt to approbate A re*probate the 
award, A the appeal must be dismissed.— J ose Y v, 
Vincent (19 1G), 9 B. W. C. 0. 474, C. A. 


PART XIV. SECT. 23, SUB-SECT. 4. 

3941 i. Absence or insujjickncy as 
around for rchcarinu — Findings of fact 
—Not set out.] — The Ct. of Appeal ro- 


iniltcd the exMiiily court juelg*' to 
luj lo'lieurel by him » whiyii 

the' couiily court jueiicu a iioU< of (ho 
ovideucc, reeiuired (o be teijam by 
Btttluto, did not coutain malerlul liad* 


jgH of bmt iiecoHHary to enable (.he cl. 
• do juisllco between the partie.*!. — 
V'^ALSil V. SeANLAN (1914), 48 I. L. T. 
31 ; 8 H. W. C. C. 411.-”IR. 
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Master ani> Servant. 


Sect 23. — Appeals: Subset Is, Ti di’ f5, A. {a) d: (6), 

jy. , c., !>., E,, F , <t- a, I 

3950. .] — ]n firbiiration proceedings 

an award was diawn up in a particular way by 
consent & tlie coats taxed. Ai)pct. desired to 
ai>peal on the qiiestion of costs : — Held : the ct. 
Jiad no jurisdiction to entertain such an ai)pc*al. 
—Ward v, Cv^dau. (11)17), 10 13. AV. C. il Oil, 
V.A, 

3951. - — Appeal against termination of com- 
pensation.] — A nui’scmaid was in receipt of lOs, 
a week in rcispect of an injury by accident. The 
employers Btopi)ed coini)ensation when they con- 
sidered lu.*r incapacity had ceased. She com- 
menced aibitration pi-oceedings & the employers 
paid £15 into ct. with a denial of liability. The 
county ct. judge foimd that, at tlie date of hearing, 
tJie iiui'semaid was no longer incapacitated. He, 
liowx'vei*, aw'ai'ded her £0 5s, as compensation 
from the date payments wei'c stop^xid to the date 
when he found incapacity ceased. She accepted 
the £0 5s. but appealed agiiinst the aw'ard : — Held : 
in support of a pi-climinary objection, this was an 
att-empt to app^obatt^ & reiirobate the award & 
the appeal must be dismissed.— J ones x\ Winder 
(1914), 7 13. W. C. CJ. 204, C. A. 

AtinnlalUma Apld. SlmiiKo w. DaviM (ian SLovo (‘.o. (1915), 
9 li. W. CJ. CJ. 111. Folld. Ward v. CJuiidall (1917). 10 
D. W. V. C. (ill. Apld. Harris v. Mimitions Minister 
(1990), 90 L. J. K. H. 1 9 1 2. FoUd. Hooves v. .Smith (1922), 
15 J{. W. C. C. 190. 

3952. Appeal as to quantum.] — A work- 

man died as the itvsult of a fall wliile at work & 
his motlier claimed compensiition as being totally 
dependent on his eaniings of £l a W’ec'k. The 
county cl. judge made an award of £100 in lier 
favour. Sluj was jiaid the money, & costs were 
taxed. She, howevei’, appcuiled against the aw'ard 
lui the ground that on the basis of £1 a w^^ek 
earnings sbo oiiglit to have rciceived at least 
£150 : — Held: tliis was an attempt to approbate 
k, reprobate the award, & the appeal must be 
dismissed.— S tkancje v, Davis Gas Stove Co., 
Lt'D. (1916), 9 13. W. C. C. Ill, C. A. 

Aniwiaiiim : — Apld. Harris r. JMuhitiouR Minister (1920), 

90 L. J. K. H. i:U2. 

3953. Appeal against award of partial In- 

capacity.] — A W(»rkuiau W'as injured by accident. 
JJu' emi)loyer admitted liability k w'as i)aying 
t he man 12.s. Od. a week eoini>cnsation wdien the 
Jiuin api)lied to wjvit'W tk- increase the payments 
to 356*. pcT week on t-lie basis of total inea|)a<*ity. 
Tlic county c;t. judge made an award for the pay- 
jjient to him of I7.s. i\d. pi'r week, k ordered the 
(‘iiiidoyeJ* to i)ay tlie arrears, making up the i>ay- 
luenis of 12i#. Od. ])er week to 17«. Od. i)er week. 
J*ayincnts under tiiis award weie eonsequentJy 
made by tlu; emidoyer k accepted by llie work- 
mau, but the workman appealed against the aw^ard 
oil the ground that the award should have been 
for total incapacity. A preliminary objection 
was, bow^ever, taken in tlie Ct. of Appeal that this 
was an aitcmipt by the workman to approbate 
ik reprobate tlie award : — Held: the iireliminaiy 
objection juevailed k the appeal must bt^ dis- 
misscil. — IlAiaus v. Minister of Munitions 
(1920), 90 L. J. K. D. 1312 ; 124 D. T. 189 ; 13 
J3. W. i\ V, 324, C, A, 

AnntifaJion :—Volld. Iteovos c. Smith (1922), 15 B. AV. C. C. 
lUO. 

3954. .] — A wHirkman was injured by 

accident in the course of his employment. He 


claimed compensation & the county ct. judge 
made an award in his favour on the basis of partial 
incapacity. There was some delay in drawing 
up the award, but on the day following that on 
which the award was made, but before it was 
drawn up, the employers sent the workman a 
cheque covering live weeks* jiayments under the 
award. They asked for a receipt & informed the 
workman that they would send him a cheque 
every four weeks in future. The cheque was 
cashed k the workmen’s solr. said that ho would 
send a formal receipt after seeing the award. 
In due course the employers sent a second cheque, 
covering four weeks’ payments under the award. 
In the meantime a notice of appeal against tluj 
award on the ground of inadequacy was served 
on tlie employers, k the workman’s solr. rctmned 
the employers’ second clieque together witli a 
cheque for the amount of their first cheque wliich 
had been cashed ; — Held : the workman had 
appi*obatcd the aw'ard by the accciitance of the 
lirst payment k the return of the money by tlu) 
workman’s solr. came ioi^ late. The appeal 
therefore failed. — Keeves r. Smith (S.) k Hons 
(1922), 15 J3. W. V, C, 190, (’. A. 


SiiB-sKCT. 0. — Practice and Pkocedcri:. 

A , Time for A ppealituj, 

{a) When Time Betjins to Run, 

Sec It. 8. C\, Ord. 58, r. 20, k 59, r. 12. 

3955. From time of signing award— Not from 
date of delivery.] — Clayton v, .Tones’ Sewinc 
Machine Co., J/ri)., 1 19081 W. N. 253, C. A. 

3956. Two decisions forming part of one pro- 
ceeding — From date of last decision.] — Fox v, 
Battersea Borough Council, No. 3071, imlv, 

{b) Rxlvmion of. 

See \i, S. C., Old. 58, r. 20, k 59, r. 10. 

3957. Who may grant — Not county court judge.] 

— On Feb. 22, 1923, the county (^t. judge ordered 
a memoranduin of agreement of settlement for 
a lump sum to be* recorded on tlie assuiniition that 
he had no jurisdiction to iionsidei* the adequacy 
of the sum. Hxisscll v, Rudd, No. 3588, ante, wliieh 
ultimately showed that such juri.sdiction existed, 
was not decided iiritil Mar. 20, 1923, after the 
time for ap])eal from the judge’s order had expired. 
On Apr. 11 an order was made by the county ct-. 
judge oil the application of the workman, (ixtend- 
ing tlie time for entering an appeal. On Apr. 27, 
notice of ajipeal against the award of bVb. 22, 
1923, w'as served on resp. At tlu? hearing in the 
Ct-. of A])iieal counsel on behalf of the employers 
took the jireliminary objection tliat the notice 

appeal was out of time : — Held : tlie county 
ct. judge had no power to extend the time for 
appeal, ik applt., wJio had delayed to give notice 
of appeal until after tin* decision of the House of 
Lords ill Russell v. Rxidd, No. 3588, ant^, k now 
raised a case thereunder which was not put for- 
ward at the trial, should not be given extension 
of time fur .appealing.— (’ll adbourne v. Barber, 
Walker k Co., Ltd. (1923), 1(5 B. W. C. C. 147, 
C. A. 

3958. All relevant facts must be stated.] — 

(1) Wlien either party to an awai*d, made upon 
a state of facts agreed k considered correct by 


PART XIV. SECT. 23, SUB-SECT. 6.— 
A. (a). 

f. From linie of siuniny award — 
Date on award coniiusivc aa to time of 
8ignina.}~-Rc Hoolacuax, (1917 J S. C. 


195 ; 51 8c. L. U. 174.— SCOT. 

PART XIV. SECT, 23, SUB-SECT. 6.— 
A. (b). 

g. Jt’/io may grant.] — K. v. MuE- 


KAY & CoRAnE, ETC., kx p. The Com- 
AiOiVWEAL'ni (1910), 22 C. L. It. 437. 

— AUS. 

h. .1 — Rankin v. Oldceoft 

(1920), 54 1. L. T. 106.— IR. 
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both paities at the tinie of the making of the 
award, seeks to obtain the setting aside of the 
award on the ground of mistake as to tiie state 
of facts, the ct. will exercise the greatest care 
& consideration before availing itself of its power 
to allow an appeal of that nature. An “ award ’* 
was made in favour of resps., but the count.y ct. 
judge died before signing it. Jjater a fuither 
application was made for (5oinpensation based on 
the same facts. This was dismissed on the grounds 
of res judicata, all parties being under the imincs- 
sion that the original award was valid. An appeal 
from tliis was dismissed for the above reasons. 

The award of ,Tuly 29, 1920, referred to in this 
order which is appealed from was never in fact 
made, in this sens*;, that although th<i county ct. 
judge had heard the application, & had dismissed 
it, the formal award had never been drawn mi & 
signed by the judge, & s(‘aled with the seal of the 
ct. 'riiercfore in law tlien^ was no elTectivc^ 
award (Waiuu noton, L.T.). 

(2) On an application for leave to appeal when 
the time for appealing hfis exjiired, all i*elevant 
facts, e.fir. that appet. has accepted an e.e graiid 
payment of £100 on the understanding that the 
^^mpIoycrs’ liability was at an end, must be stated 
to the ct. by the applt. Leave was gi^anted in this 
case, but probably would have been refused if the 
Ot. of Appeal liad known of the ex gratld payment. 
— 1*ELLETT r. Hove (V)rpn. (1921), 14 L. AV. (\ T. 
21. *1, 0. A. 

3959. Grounds for granting or refusing --Adverse 
opinion of legal adviser.] — The fact that tlnj legal 
advisor of a workman was of opinion that it was 
inipossible in the circumstances successfully t-o 
appeal against a certain order made und(‘r W'ork- 
men’s Compensation Act, 1897 (c. 37), is no ground 
for subsequently extending the time for appt‘al- 
ing from the order. NiciiOTiSON v, Piprr (1907), 
24 T. L. B. 10 ; 51 Sol. Jo. 823, A. 

3900 , Order for security for costs — Subse- 

quent leave to defend In forma pauperis.] — Peiuiy 
At (U.)., Ltd. v, Lacey (1911), 5 H, W. C. (\ 1, 
('.A. 

3961. Failure of Judge to supply copy of 

notes.] — Ai:)plication for (‘xtension of time fur 
appeal granted on the ground that the county 
i;t. judge had not furnished appets. with a copy 
of his notes within the time given for appealing, 
although frequently rcMpiested to do so. — Kcmjkhs 
V. IToLBoiiN Metropolitan Borouoh (ltU3), 7 
JJ. W. C^. C. 10, C. A. ^ 

3902 , Application to appeal from original 

award — After several Intervening applications dis- 
missed.] — In Mar, 1909, ta county ct. judge 
awarded an injured workman (i.v. a week compensa- 
tion for six months. 'Ihis being a prospective 
awai*d, could liave been set aside on appeal. No 
appeal, however, was made, Ac, th(* six iiionLis 
having expired, compensation was stc)X)ped. In 
Mar. 1910, the workman applied for a review, 
but this W’^as dismissed, on the ground that there 
were no weekly payments to review. Fui'thcr 
applications were made in 1912 & 1913 ; both, 
however, were dismissed. In 1914 an original 
application was made, crediting compensation 
received. This was also dismissed. The work- 
man appealed from this. In appealing he applied 
for extension of time to appeal from the award 
of 1909 \—Hcld : the application A: a])peal must 
be dismissed. 

That was an award that ought not to have 
been made. 1 do not regard it as a question of 
juiisdiction. He ought not to make Ji prospective 
award & such an award will be set aside on appeal, 
but it is not quite accurate to say there is no 

J.— VOL. XXXIV. 


jurisdiction. There is a difference between a 
wrong order A: an order which a judge has no 
jurisdiction fo make (Lord CV)ZENS-Uardy, M.B.). 
-Evans v. Barrow II^asMATiTE Steel Co., Ltd. 
(1914), 7 B. W. (\ C. 081, 0. A. 

3903, New point raised.]— Lit adbourne v. 

Barber, Walker & Co„ J^td., No. 3957, ante. 


7f. Notice of Appeal, 


3964. Must state grounds of appeal.] — In your 
notice of appeal, you have not stated your grounds 
of appeal (Fletcher Moulton, L.J.). — Barton 
V, Scott Aj Hodoson (1910), 4 B. W. C. 0. 15, 


C. A. 

3965. May be withdrawn.] — IGinployers wished 
to withdraw a notice of appeal. ^J’hey had paid 
the taxed costs of the arbitration. The workman 
refused except on condition that the employer 
paid certain furiher costs. The employers there- 
upon iriado an aiiplicatiun to the (’t. of Appeal 
for leav(} to withdraw : — TJeld : the (3mployers 
were entitled to lc‘ave to withdraw At the costs 
of the application. The workman was entitled 
only to taxed costs uj) to thes time of the em- 
ployers* notice of witliclrawaJ, such costs to bo set 
off against tlie costs of the application to with- 
draw. — Stephens r, Vickers, Ltd. (1913), 6 
B. W. C. (*. 439, C. A. 


C, A^ctfiag doum Appeal, 

3966. What must be filed— Three copies of ap- 
plication & answer.i — Practice Note, 11907] 
W. ^.215,0. A. 

3967. Signed copy of judge’s note— Before 

case appears in llst.l—AsTON (*oal Co. v, Stancil 
(1923), 43 T. L. It.'oO ; 70 Sol. .)o. 1181, 0. A. 

JJ, Sernriiy for Costs of Apju'uL 

See Sect. 21, sub-sect. 2, A., post. 


E, Appearavre in formd pauperis. 

See, generally. It. S. C., Ord. 13, rr. 22—31 H. 

3968. Leave' to oppose appeal granted— Without 
counsel’s opinion.] — Hesj). to nn ai)p(3al may in a 
[iroper case ap]>ear in formd pauperis. The 
opinion of C/Ounsel need not- be obtain<*il to su))i>ort 
[ill application foi* lt*avo to oppose' in formd 
pauperis an appeal. - 11 an dkord v, Clarke 
(CiKOROE), IjTD., 1 1907 1 1 K. B. 181 ; 73 L. .1. K* B. 
73 ; 93 T. 175 ; 23 T. 1.. B. 127 ; 51 Sol. .lo. 

100; 9 W. C. C. 133, C. A. „ . ^ ^ o, 

^ n-niJilfiitn . — Anld. Murriinuii v. (ioacli. [19131 1 K. B. 37. 


F, Compromise of Appeal. 

3969. Where applicants Infants — Necessity for 
approval of Ofllclal Solicitor.]— Eiiii)loyers ap- 
pealed from an award in favour nf dependants, 
4 orae of whom were infants. The appeal was 
compromised by the jiarties. The Ct. sent the 
matter to the Official Solr. for his ctmsideralion, 
& on liis repoit approved the compromise. — 
roui^ON V. ^Irapers’ Co, (1911), 5 B. W. C. O, 
133, (\ A. 


a, Ilemilling Case to Different Judge, 

See B. S. (*., Ords. 58, r. 20 ; 59, r. 10. 

3970. Discretion of court to send to another 
juilge.]— J kssop V, Maclay & M‘Intyre, No. 3928, 

^^3971. •] — Smith v, Hardman & Holden, 

Ltd., No. 3899, ante, 

3972 , .] — Sambrook New SHARr.STON 

(•OLLIKHIES (U>., Ltd., No. 3931, ante, 

1 I 
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Master and Servant. 


Sect, 23. — Appeals : Svh-sect. 0, G, dt H. ; sub-sed, 
7. Sect, 24: Sub-sect },A, ] 

3973. .] — workman lost tho sight of one 

f'ye by accident & it was removed & a glass eye 
iitted. lie was paid full (compensation for some 
six months, when tlic employers, believing he was 
capable of resuming his work, applied to review 
& terminate or diminish the compensation. The 
workman said tliat he suffccred much pain, & was 
unable to work. Medical evidence was given on 
both sides, &> the case adjourned. The county 
(it. judge ultinuitely dismissed the application, 
basing his decision on the workman’s own account 
of his symptoms given to the judge alone at an 
examination in his private room : — Held : there 
must be a new trial, &, as the learned judge’s 
mind at a re-hearing would necessarily be in- 
fliumccd by his previous unjudicial private ex- 
amination, it thould be before a new judge. — 
Eaiii;e’s SiiiPBUiiiDiNQ & Bngineeiiing Co., 
Ivro. V . Walkkr (1910), 10 B. W. 0. C. 73, 
(\ A. 

3974. .] — ^Morpeth v, Eyre Smelting Co., 

Mo. .3920, arde, 

3975. .] — Postmaster-General V. Buti.er, 

No. 3922, ante, 

3976. .] — Slater v. Maconochie 

Brothers, Ltd., No. 3199, ante. 


17. Jtemiitimj Case heard by l^epuiy .Judge . 

3977. Power to direct rehearing by judge.] — 

On an appeal from an award in an arbn. under the 
Workmen’s Compensation Act, 1900 (c. .58), made 
in favour of the employer by a deputy county ct. 
jiwlge, the awiird was set iiside, & a new trial 
directed between the parties. On the matter 
coming before the judge of the county ct. lu? 
declined jurisdiction on the ground that he had 
no power io conduct a new trial ; that his oily 
power under the Act w^as to act as arbitrator ; & 
that tlie Ct. of Ai)peal could not i)roperly direct 
him to conduct a new trial or to rehear an arbn. 
wliicli had b(^en heard by anotlic^r arbitrator, 
whose award had been wholly set aside. On a 
motion to amtmd th(^ order oC the Ct. of Appe.al : 
— Held : ilie ct. had power to direct a rehearing 
by the judge*, notwithstiinding that the arbn. 
had b(*(*n originally dealt with by liis deputy. 
The foiin of tlio order, however, was inaccurate, 
& must be amended by directing a reliearing 
instead of a new trial. — Hunter v. Simner, [19221 
2 K. B. 170 ; 91 L. J. K. B. 5SJ ; 127 L. T. 342 ; 
(Mi Hoi. Jo. 487 ; L5 B. W. C. C. 91, C. A. 


Sub-sect. 7. — Appeal from Court op Appeal. 

3978. Order of House of Lords — ^May be made 
order of Court of Appeal.] — Hodgson v. West 
Stanley Colliery (Owners) (1910), 3 B. W. C. C. 
392, C. A. 


Sect. 24.— -COSTS. 

Sub-sect. 1. — ^In County Court. 

A. Discretion of Judge. 

See Workmen’s Compensation Act, 192.5 (c. 84), 
s. 7 (1). 

3979. Whether Court of Appeal will Interfere — 
Exercised upon proper grounds.] — An injured 
workman, in receipt of la. per week, applied for 
a review under Workmen’s Compensation Act, 
1900 (c. .58), sched. I. (16). The employer denied 
liability, & in the alternative submitted to an 
award of 5s. weekly. After the opening of the 
case the 5s. was unconditionally offered to appet. 
& accepted. The county ct. judge held that the 
terms of rcsp.’s denial & submission were am- 
biguous, & therefore ordered resp. to pay all tho 
costs up to & including those of the hearing : — ^ 
Held : the judge had exercised his discrc^tion 
in the matter, & the ct. would not interfere with 
his decision. — Nicholson v. Thomas (1910), .3 
B. W. C. C. 452, C. A. 

3980. .] — ^Applt. was a metal polisher 

& while working for resp. on Mar. 3, 1922, had his 
right eye injured & was paid compensation by 
resps. On Apr. 29, 1922, rcsp.’s doctor reported 
that applt. liad recovtTtid from his injury, but on 
May 2, apidt.’s own doctor told liim he would be 
fit for work in two months’ time. No compensa- 

I tion was paid to applt. after May 2, 1922, & on 
1 May 22 resiis. wrote to liirn &; offerecl to reinstate 
him in his old job & to pay him comj^ensation 
from May 2 if he accepted the work. Applt. 
did not rei^ly to this letter, & on June 30, 1922, 
made an application for compensation from 
May 2 until June 80, 1922. ’J7ie county ct. judg(^ 
found as a fact that applt. was fit to work on 
July 3, 1922, & made an award of compensation 
in his favour as from May 2 to July 2, 1922, but 
deprived 1dm of his costs, on the ground that to 
have made the application for compensation with- 
out replying to the offer of resps. to i*einstate him 
was unnecessary, & negligent litigation. On 
appeal by the workman on the question of costs : 
— Held : ilic discretion given of depriving a suc- 
cessful party of his costs must be judicially ex- 
enused, so thal some ground must be shown for 
its exerciser, luit if any ground exist, as it clearly 
did exist in this case, this cl . would not interfere 
with such a discretion so exercised. — Pitkin v. 
Sanders J’V)kster, JjTD. (192.3), 128 L. T. 7S9 ; 
19 B. W. V. V. 5, C. A. 

3981. .J— A workman was paid 35 j?. 

a wncik compensation on tlie basis of total inca- 
pacity. On Sept. 17, 1924, the employer applied 
for a review on the ground tliat the worlmian 
had ceased to be totally incapacitated. Tho 
workman having obtained light work at 15s. a 
week on Oct. 10, 1924. by his answer agreed that 
compensation should bo reduced to 13s. 6d. from 
that date. Tho county ct. judge, on the hearing 
on I)ec, 10, made an award of 13s. Od. a week 
from Oct. 10, 1924, until the date of the award & 
10s. per w^e(*k thereafter, & ordered the Employer 


PART XIV. SECT. 23, SUB-SECT. 7’ 

k. When appeal lies .} — Austin v, 
Coal Glut Colltekiks, Ltd. (1919) 
20 S. R. N. H. W. 617 ; 37 N. H. W. 
W. N. 46.— AUS. 


1. .] — ^In a 0080 where an acci- 
dent happened after the passing of 
the Act of 1906, but before it came 
into operation, & after it had come 
into operation tlie sherifl directed a 
reference to a medical referee : — Held : 
a Bubsequoiit appeal from tiie award 


of the shorilT to the Ct. of Session was 
not a ** proceeding oonsemiential on 
the report of the medi(3a) referee, so 
as to make the Act of 1906 apnly to 
tho case, & give an appeal to the House 
of Lords from the decision of the Ct. 
of Session. — M ackat v. Hobik (1911), 
105 L. T. 082, H. L.— SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1. 

—A. 

8979 I. Whether Ctmrl of Jppealwai 
interfere — Exercised upon proper 


grounds .^ — An arbitrator, on tlie ground 
of divided huccckk, found no expeiiHo 
due to or bv eltlicr party, lu an 
appeal at the mBlaiioc of the workmuM, 
who maintained that, liaving been 
Rucoessful in obtaining compensation, 
ho was entitled to expenses, held tliat, 
as there was no ovidenee that the 
arbitrator liad failed to exercise his 
discretion as to expenses jiidieialiy 
Ik. legally, his finding did not fall to 
be disturbed. — Brksltn v. Barh & 
Thornton, (19231 S. C. 90.— SCOT. 
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to pay the costs. The employer appealed from 
the order as to costs on the ground that he was 
the successful litigant : — Held : costs were in the 
discretion of the county ct. judge, & as tliat dis- 
cretion had not been ('xcrcised contrary to any 
judicial principles tlici Ct. of Appeal would not 
interfere. — Hwatn v, Ciiii.dr (1925), 18 B. W. C. O. 
20, C. A. 

3982. Not judicially exercised.] — A work- 

girl met with an accident on Aug 17, 191(5, whereby 
her hand was severely injiirecl. M''h(i employers 
])aid compensation up to .Ian. 17, 1917. Then, 
when tlie doctor reported t.hat she was fit for some 
kinds of light work, tlie employers stopped paying 
compensation. Subsequently her finger had to 
be amputated, &/ other minor operations had to 
bo performed. She did not inform \wv solr. of 
1 his, & these matters were not st ated in the par- 
ticulars. But the correspondence sliowed that 
resps. werti informed that lier liand was in a 
serious condition, & that lier own doctor &• the 
infirmary doctor were of opinion tliat the girl 
was not able to undertake light w'ork. fi'he 
county ct. judge awarded for appet., l)ut found 
t;hat the employers had been misled, & ordc^red 
appet. to pay the costs of the county (;t. licaring : 
— Held : tlui judge’s discretion as to costs luid 
not been exercised judicially, the order iis to 
(;osts must b(i set aside. — ^F awcktt r. Haley & 
Sons (1917), 10 B. W. C. C. :581, C, A. 

3983. Specific reasons not supporting de- 

cision— Cannot be upheld on other grounds.]— 
\Vherc^ a judge has given sptndlic rcuusons f(»r de- 
])riving a successful litigant of his costs ^ such 
reasons do not support his decision, then the 
decision cannot be upheld upon other grounds. 

An award was made in favour of an injur<‘d 
workman on the gi’ound that certain work offcrcul 
by the employers was not suitable, but thc» count> 
ct. judge refused to make an order giving the work- 
man costs, stating the following reasons : - 
(a) that the workman ought to hav(i tried th(‘ 
work offered ; {h) that the wnirknian comm(mc(‘d 
proceedings while a settlement was being nego- 
tiated ; (c) that compensation w^as still being ]»aid 
when proci'odings w'ere commenced : — Held : f/he 
r(»asons given showed that the judge luui not 
exercised his discretion as l<o costs judicially. As 
to (a) the judge had found tlu^ work to b(‘ unsuit- 
able vS: there would have been no use in t he w«)rk- 
man trying it ; as lo (b) tlic employers refused 
tlie offer made for settlement; as to (c) this Wius 
admittedly not the fa(;t. — Patteson v. Bigrkjo 
Mining Co., Ltd. (1915), 9 B. W. C. 24, C. A. 
AnTMtation: — ^Apld. Tomperton v. Flclehcr & Fcarimll 
. (1924), 132 L. T. 135. 

3984. What Is proper exercise of discretion- 
ordering successful party to pay costs of opponent.] 

— A county ct. judge has no power to onler a 
successful deft, to pay the costs of pltf. ^Andiusw 
V, Grove, [1902] 1 K. B. (525 ; 71 L. J. K. B. 
439 ; 86 L. T. 720 ; 50 VV. B. 521 ; 18 T. 1.. B. 
455 ; 40 Sol. Jo. 380, D. (\ 

3985. .] — A workman met witli an 

accident, while at work, causing loss of sight in 
one eye, wliich had to be removed. Full com- 
])etisation was paid for six months, when thj3 ein- 
ployers dJsconiinued it, &> offered the mtin suitable 
work at the same rate of wages as b(‘fore the acci- 
dent, as they were advised that the incapacity 
had ceased. The workman refused to try the 
work, & made a claim on the basis of total inca- 
pacity. The (ioimty ct. judge dismissed the clami, 
holding that he was able to earn the same rate of 
wages as before the ai^cident, but made a dewara- 
tion of liability on the ground that such ability 


was only temporary, depending on the present 
scarcity of labour. Ho also awarded costs to the 
workman. The employers api)ealcd as to costs : 
— Held: this w^as not a judicial exercise of dis- 
cretion as to costs. The employers were success- 
ful on the issues raised, & could not be made to 
pay appet.’s costs. — Kloosterman v. Vickers, 
Ltd. (1918), 87 L. J. K. B. 754 ; 118 L. T. 795 ; 
IIB. W. C. 0. 14, 0. A. 

3986. Incorrect view of result of trial.] — 

An infant, injured at work on 8ept. 23, 1911, 
claimed compensation on Sept. 10, 1912. The 
employers admitted liability, & paid into ct. the 
amount claimed up to July 19, 1912, & stated that 
they had then offered suitable light work, & that 
the workman was only entitled to 2a. 1 id, a week 
from that date. Tliey paid into ct. 2s. IJd. a 
week to Sept. 10, 1912, & submitted to an award 
of 2s. iid. a w'cek. Tlie hearing was fixed for 
Oct. 10, 1912. The county ct. judge made an 
award of 2s. lOrf. a week fi*om July, 19J2, & gave 
the workman costs up to the date of payment in 
&. tfie employers costs subseciuent to tliat date, 
’riie. workman appealed on tlie ground that, being 
wholly successful, was entitled to all ibo costs, 
’riie employers stated, on appeal, tliat the hearing 
before the county ct. judge was treated as a 
review under Workmen’s (^omjiensation Act, 190(5 
(c. 58), sclicd. 1. (1(5), by consent between the 
soils. Air tliat the 2s. lOrf. a week was awarded on 
that basis. The solr. for tlie workman denied 
this (jonsent : — Held : the case must bo remitted 
for the prop(u* exercise of discretion as to costs 
according to the (Correct circumstances, (kisis 
of ayipeal to be paid by resps., the employers. — 
Williams v, Gaeponthren (^oj.lirry (’<>., I/vd, 
(1913), (5 B. W. C, il 122, C. A. 

AiiiMialion , : — Expld. Hayiiow r. Aldrldgre Colliery Co. (1923). 

130 L, T. 282. 

3987. Each party partly successful.] — 

Workman wlio sustained ])(»rmanent injuries to 
two lingers was awarded full compensation for 
some mouths. Aft(M wards it was n^luced to 4s. 
a week, w hich was continued for two years. The 
employers then diseontinui’d iiayments. Six 
monilis or more later the woikman applied for 
leav<‘ to issue execution on the award, & the em- 
jdoyers met (his by an application to teiminate 
or reduce the aw’ard fo \d. a week, as from the 
tlat<* of tilt* last payment on (ho ground that the 
iiua])aci( y had ceased. ’I’Ik* county ct. judge 
rcduct'd the existing award from 4«. to a It/, a 
wt?ek, only as from tlie date of the arbn., & ordered 
the workman to i)ay tlui costs. The workman 
appealed as t-o costas : - IL Ld : each side had 
jiartly .su'M;e(*ded As partly failed Ac this was a 
judicial exercise of discretion as to costs. — Port 
OF London Authority v, Wali.ace (1910), 9 
B. W. (’. (k 5.52, G. A. 

An.noi(dion : — Consd. Turner r. Leo (1925), 133 L. T. 67. 

3988. .] — A workman, who had been 

suffering from miner’s nystagmus, commenced 
arbn. proceedings in the county ct. for compensa- 
tion. In the course of the proceedings the repre- 
sentatives of (ho respective parties entered into 
a controversial correspondence from which it 
appealed that each party sought to evade arriving 
at a clear definition of the issue between them : 
— whether tlie proceedings were based on the 
footing of partial or total incapacity. The county 
ct. judge made an award in favour of appet., but 
made no order as to costs. Appet. appealed ; — 
Held : tlie county ct. judge, in making no order 
as to costs, had apparently arrived at the con- 
clusion that the workman was partially in- 
i-apacibated Ac that tlie employers had failed in 
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Bed. 24.— Cogfe; SiA-sect. 1, A., B., C., D. <fe E.] 

saying that he was not ; while, on the other hand, 
the workman had spent a gi'eat deal of time in 
trying to prove that he was totally incapacitated 
& liad failed ; & tlie judge had material before 
him justifying him in extircising his discretion 
as to costs, & the appeal failed. — Haynes v. 
Aldeidok CoLTjpuiY Co., Ltd. (1923), 130 T. 
282 ; Ifi B. W. C. C\ 183, C. A. 

Annoiaiim : — ^Refd. Toniportoji v. FJetchor & Fcarnall 

(1924), 17 E. W. C. C. 16*5. 

Party entirely successful.] — See Sub-sect. 1, 

C?., 'pofiL 

3989. Incorrect finding that applicant had 

misled respondent.] — Fawcett v. Haley & Sons, 
No. 3982, ante. 

3990. .]— (1) On Dec. 10, 1923, a 

workman, who was a litter’s mate in the employ- 
ment of resps., fell 15 feet, reaching the ground 
on Ids feet & injuring his right foot. He com- 
menced arbn. proceedings on the ground that he 
was totally incapacitated owing to injury to his 
right ankle & foot. During the course of the case 
it became clear that no actual injury existed in 
the foot, & reliance was placed on the contention 
that incapacity was due to a neurasthenic con- 
dition resultant from the accident & shock. As 
this was a fresh aspect of the case the judge offered 
resps. an adjournment, which offer, was however 
not accepted. Resps. then called evidence to 
the effect that the man liad entirely reccjvered & 
was malingering. The county t. judge, sitting 
with a medical referee, made an award in favour 
of appet., but made no order as to costs, on the 
ground that no indication had been given to resps. 
that the case for appet. was to be that, the dis- 
ability was due Ui nervous disorder. Appet. 
appealed against the order as to costs : — Held : 
there was no evidence before the county ct. judge 
that appet. had failed to do anything which h<^ 
ought to have done, or that he had misled resps. 
The discretion as to costs had not been judicially 
exercised, & the aj^peal must be allowed. 

(2) Appet. must state the nature of the injury, 
but he is not bound to state the effect of the 
injury. All the workman has to do is to state 
the nature of the injury (Poli.ock, M.R.). — 
Tempehton V . Fletcher, Son & Fearnall, I^td. 
(1924), 132 L. T. 135 ; 17 B. W. C. C. 195, C. A. 

On recording memorandum of redemption.] 

— See Sub-sect. 1, post. 

B. Conduct of l*arly. 

3991. Conduct rendering litigation necessary — 
Refusal to pay compensation— Where applicant 
legally entitled.] — Clat worthy v. (Ireen (R. & 
H.), Ltd., No. 2087, ante. 

3992. Obstruction to medical examination.] 

— The employers of an injured workman asked 
that an order should be made ending weekly pay- 
ments unless the workman submitted himself t<^ 
an examination under an anajsthetic. 

The learned county ct. judge held that the 
proper application would have been that the weekly 
payments should cease unless the workman con- 


sented to be examined properly & without ob- 
struction on his part. 

Accordingly, the judge dismissed the applica- 
tion ; but as lie considered the difficulty of 
examination had arisen solely from the man’s 
own conduct, he refused to make any order for 
costs : — Held : the question of costs was in the 
discretion of the county ct. judge. — Lowestoi^t 
OORPN. V. Aldhtdoe (1912), 5 B. W. 0. C . 329, 

C. A. 

3993. Matter referred to medical referee — 

Workman re-opening matter.] — On a claim for 
compensation coming on for hearing the parti(‘s 
agreed to refer the matter to the medical refertu^ 
& abide by his decision, liability being admitted. 
The medical referee found jiartial incai)acity. The 
workman was dissatisfied, the matter was th(»n 
re-opened, & on a second hearing the county ct. 
judge made an award in favour of the workman 
on the basis of total incapacity, but refused to 
allow the workman the costs of the second hearing 
on the ground that lie (;ould have obtained an 
award at the first hearing if he had not agreed 
to abide by the decision of the medical referee. 
The workman appealed on the question of costs : 
— Held : the county ct. judge had exerciscul his 
discretion judicially. — Radnaob v. Postmasteji- 
General (1922), 15 B. W. C. C. 125, 0. A. 

3994. Additional costs occasioned by adjourn- 
ment.] — Cross v. Whitehead Atrcrapt Co., T/pd., 
No. 3374, ante. 

Misleading opponent.] — See Nos. 3982, 3990, ante. 

C. Of Siwcesfiful Party. 

3995. Prim& facie entitled to costs.] —Williams 
V . Oaepontiiren Colliery Co., T/ro., No. 3980, 
ante. 

3996. Cannot be ordered to pay costs — If no mis- 
conduct alleged.] — Kierson v. Thompson (.Josei^h 
L.) & Sons, liTD., No. 4019, post. 

3997. .] — The only question in dispute at an 

arbn. was the amount of the weekly compensation. 
The employers had previously ottered 13if. 11c/., 
wliich liad been accepted by the workman’s solr., 
subject to a proper memorandum of agreement 
being filed. The employers objeclnid to the 
wording of the memorandum put forward by the 
workman’s solr., who thereupon withdrew lus 
acceptance as to the amount & commenced pro- 
ceedings for £1 a week compensation. The 
employers wrott^i saying they intended to submit 
to an award for 1 3s. J Id. At tlie liearing an award 
was made for 13s. lid., but the employers wore 
ordered to pay the costs : — Held : the employers 
having been entirely successful on the only issue 
raised, the order for them to pay the costs was not 
a judicial exercise of the judge’s disert^tion as to 
costs. — Golbourn V. Port of London Authority 
(1910), 9 B. W. C. C. 457, 0. A. 

D. Acts Ending Dispute — Submission to Awardy etc. 

3998. Tender.] — Smith v. Abbey PxUCk Steam 
Laundry Co., J/td., No. 3093, ante. 


PART XIV. SECT. 24« SUB-SECT. 1. 

— — C. 

8996 i. Primd fade eTUUled to costs.] 
— ^Where a party has boon ooinplotoly 
successful an arbitrator ought always 
to award expenses, unless he has some 
materials before him upon wliicli he 
can Judicially pronounce that in his 
opinion the usual rule should not be 
followed. — Fife Coal Co., Lti>. v. 
h'KKNKY. [1918] 8. C. 197 ; 11918] 1 
S. L. T. 129.— SCOT. 

8995 ii. .] — ^An injured workman 


was offered compensation at tlie rate 
of 13s. per week on the basis of partial 
incapaoity ; ho claimed compciiHation 
for total Inoapocity. The arbitrator 
found the man was fit for liglit work 
otTored by the employers & awarded 
compensation at the rate of 10s. a 
week. He made no order os to costs : 
— Held : discretion os to costs had not 
boon exercised Judicially & the em- 
ployers being entirely successful were 
entitled to costs. — ^M urphy r. Farmk 
Coal Co., Ltd. (1919), 12 H. W. C. C. 


480.— «COT. 

8995 iii. .] -O’Nicillv. Qifpnopk 

Collieries, [10211 S. C. 370.--SCOT. 

3995 iv. .]- Summers v. Haird 

(Wm.) & Co., Ltd. (1025), 18 H. W. 
C. C. 714.— SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1. 
- D. 

89981. Tender .] — In the course of 
arbitration proe^jediugs under Work- 
mon’s Compensation Act, 1900, the 
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3999. Payment into court.] — Emiiloycrs stopped 
compensation, alleging that the workman w«is 
completely recovered. The workman brought 
proceedings, & the employers paid into ct. a 
sum representing compensation which tliey 
admitted to be due for certain weeks prior to the 
date of recovery, & had not paid through an 
overeight. The coimty ct. judge awarded the 
workman the sum paid into ct., & found tliat lie 
was completely recovered at the date when the 
employers stopped compensation. 1 Ic ordered 
the workman to pay the employers* costs : — 
Held : the judge liad jurisdiction so to order. — 
Thomas v. Cory Brothi^iw & Co., Ltd. (1911), 
6 13. W. C. C. 5, C. A. 

4000. Sum paid out slightly too small.] — 

A worlman who had been leceiving compensation 
for an injury to his foot was examined by a doctor 
on behalf of the emidoyers, who certified that he 
was fit for light work. When the man next came 
for compensation ho was tohl he could not liave it 
unless he prodiK^ed a do(;tor’s certilicatc. lie 
applied again without a certificat<^ ifc comp(;nsii- 
tion was refusf;d. An appli<;ation for arbn. wa.s 
then filed. The following day the man .again 
applied for compensation, &; this time produc.ed 
a certificate & was promptly ])aid. Tlu* ap])lica- 
lion was not withdrawn, & the employers paid 
nil 13s. into ct., in satisfaction of .any claim. 'J'he 
county ct. judge awarded Ul 17.s‘. iSd. in excess of 
the £3 13^;., but made no order as to costs. Tlie 
workman appealed as to costs on the ground that 
iis he had i*eco veiled more than was paid into ct., 
Ji<i was entitled to costs : — Held : the judge luwl 
exercised liis disci’etion as to costs judicially. — 
Manci^\uk V . lloTAX Motor Acckssouies (V)., 
Ltd. (1918), 11 B. W. C. C. 40, C. A. 

4001. Submission to award.]— A workman met 
with an accident fracturing Ids wrist, ^ was paid 
compensiition. liiit/cr he ri‘turned to work at 2d. 
an hour less than Ids old wages. The reduction 
was due to his injuivd wiist. This went on for 
some time until the emjioyers went into volufd^iry 
liquidation & discharged 1dm. lie therc?upon 
applied for compensation ^ upon the healing 
resps. proved tliat he was, on account of doing 
overtime, getting betU*r wages than beforii the 
accident. Tliey Jiad paid £10 into ct. to Sfitisfy 
any tiling that might b(i found tlue to him. 
county ct. judge found notldng was du(‘ tx) him, 
& made no order beyond a declaration of liability, 
which I'esps. had ottered to submit to, A duHichnl 
that appet. should i^ay all the costs of the jiro- 
ceedings. Apjict. appealed on the question of 
costs only : — Held : the judge had exercised his 
disci’etion judicially. — BjACKiiEY r. Tiiuupi* A 
Mabeui.y, Ltd. (1930), 13 B. W. C^. C. 347, C. A. 

4002. Whether payment into court also 

necessary.] — On Oct. 14, 1031, a])pct. met with an 
accident arising out of & in the course of his 
employment by lesps. A was paid compensation 
down to Apr. 31, 1923. On .June 3, 1933, he fihid 
a rcqiK^st in the Mayor’s A Oily of iiondon (Jt. for 
arbn. claiming compensation of £1 per week from 
Apr. 21, 1922, A a declaration of liability. On 
June 22, 1922, resps. filed their answer denying 
liability, but sLiting in their particulars {utlrr alia) 
that wliilst denying tliat tliey wei'e liabh? to any 
payment of comiiensation subsi^quent to Apr. 21, 
1922, th(?y were ready A willing to submit to an 
award for payment of £J per we<*k from that dete 


up to June 21, 1922. They did not, however, 
pay any sum into ct. The assistant judge by his 
award ordei*ed i*esps. to pay to appet. the sum of 
£8 13tf. 4rf., being the amount of the weekly pay- 
ments of £1 per week calculated from Apr. 21 to 
J une 21, 1922, A to pay the costs of the arbn. On 
an appeal by I’esps. from so much of the awai'd as 
ordei-ed tliem to pay the costs of the arbn. subsequent 
to the filing of their submission ; — Held: (1) tlie 
award to which resps. had submitted being in 
respect of both past A future parents did not 
fall within either para, (i) or pai’a. (ii) of r. 19 (1) (a) 
of Workmen's Comiiensation Kules, 1913-1917, A 
therefore tlicre was no obligation on resps. to pay 
the money into ct. ; (2) as appet. had not recovered 
a greater sum than tliat which resps. liad submittiid 
to pay, resps. were only liable under r. 19 (8) to 
pay the costs of the arbn. up to the date of the 
filing of their submission A this award must be 
set aside so far as it ordered ilusm to jiay the costs 
subsequent to that date. — K empley v. Boou-: 
(JI. U.) A Co., [1923] 1 K. B. 195 ; 92 L. J. Iv. B. 
247 ; 128 L. T. 241 ; 15 B. W. C. C. 251, C. A. 

4003. Division of compensation among depen- 
dants —Employer brought to court.] — K. iiode« v, 
SooTiiiLL Wood Colliery (’o., IjTD., No. 3507, 
ante. 

Finding of ParlUtl JncajnwUg. 

4004. Total incapacity set up — Workman cannot 
be ordered to pay costs.) — An injured workman in 
re(;eipt of full comiiensation was olltiWid light 
work .by his emiiloyers A compensation was reduced 
from 19.S. 7 Id, to 5s. OtZ. After a trial of a few 
weeks, the workman gav(? it up A claimed full 
compensation. 3'ht^ county et. judge found that 
the workman was entitli’d to full wages for a month 
during tlie time lie was only I’cceiving 5s. fid, A 
aft4‘r that date he was entitled to fis., bidng fit for 
light work, lie, however, ordi’ii^d him to pay 
the employers’ costs as he eorLsitlered tlie workman 
had failed in tin*, substantial point of proving he 
was totally iii(;apacitated x - Held : the judge had 
no jurisdiction to make a sucsec^ssEiil appet. pay 
resp.’s costs. Issues may be sepai*aU*d A costs of 
one set ott against the other at thc^ discretion of 
the judge’. 

J think, Uu’refore, that the award, in so far as 
it deals with the costs, must be* se*t aside, A the 
iiuitteT must be re‘fe*rreel back t ;0 the^ li’-arued 
c’ouiity ct. judge l-o make such eirdoi’ as to costs as 
lie in liis eiise;i'e*tion, A within the* propc'r limits of 
Ills disere*tion, may think lit ((kiZENS-ll audy, M.R.) 
— Evans r. (IWAUNe.AKUirRWEN Colliery Co., 
JyrD. (1912), lOfi L. T. fil3 ; 5 B. W. C. C. 443, C. A. 

alums Apld. Wllliuins v. Caepontlircii (Jolllciy Co. 
« li. W. (.i. 122. Cousd. HayiiCfei i. AJeliidtro 

Colliery Co. 130 L. T. 2SJ. 

4005. Workman may be allowed costs.] — 

Donovan v, Nicholson’s Wharves, JyrD., No. 
3322. ante. 

4006. .] — On Sept. 23, 1921, T. made 

an ap])lication for arbn. in respect of an accident 
met with by lier whilej in tliej employment of resp. 
on .luly 9, !924. She stated that he^r average 
we*ekJy earnings were! 18.s. a week, A made Jier 
claim on tlie; basis of tot.'il incapacity. Jiesp. by 
his answer denied liability, but on Oct. Ifi, 1024, 
{laid a sum of £9 18^. into ct., A on the hearing 
adruittcKi liability, the only question being the 
amount of e oiiijie^nsatiori to which T. was entitled. 


uiiiiiloyorrt roiiosved orally an oiler of 
oompesusatiun made to the workman, 
^ refuBOfl by liiiu, prior to the arbitra- 
tion. Tho arldtrator awarded coin- 
pOQsatiou at tho rate olTerod by the 


omployers ; but found no expeuBt H 
iiiio to or by either party, his reason 
for refusiiiff the employers their ex- 
penses being that no loriuul tender of 
conipeusutiuu had been made on re* 


c!ord : — Ihid : the arbitrator was 
bound to award expensets to the em- 
ployers. — Muiu*iiy V , Haibii & Co., 
Ltd., 11921] 8 . C. 891.-H5COT. 
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Bed. 24.— CoBfe; Swb-sed. 1, A'., F., G., H. <t J.J 

The county ct. judge found tliat there was total 
incapacity up to Sept. 17 &, on the basis of the 
weekly earnings being 1 4^. a week, awarded 1 Os. 6d. 
a week to that date, & that since then there was 
partial incapacity, & awarded 3s. a week during 
partial incapacity. The costs were given to T., 
appet., except the costs of proving the issue of the 
amount of compensation after the date of the 
payment made into ct. From that decision as to 
com appet. appealed ; — Held : it had not been 
shown that in the circumstances the county ct. 
judge had not exercised a judicial discretion as to 
the costs, having regard to the fact that appet. 
put her case too higli, & his discretion as to the 
costs liad accordingly been properly exercised. — 
TuENEnr. Lee (1025), 133 L. T. 07 ; 18 B. W. 0. C, 
24, C. A. 

F, Declaration of JAahility, 

4007. Total incapacity set up — Employer cannot 
be ordered to pay costs.] — A work girl met with an 
{iccident & was paid compensation until the 
employcra considered she liad ceased to be in- 
cai)acita£ed. They then offered her her old work, 
which she refused. The girl applied for compensa- 
tion to be continued, on the ground that she was 
still totally incapacitated. This was the only 
question in dispute. The county ct. judge found 
she was not incapacitated, but made a suspensory 
award of Id. a week. He ordei*e I the employers to 
pay the costs : — Held : it was not competent to 
ms^e such order as to costs when the employers 
had been successful in the only issue raised. — 
Snell v, Gkoss, Sherwood v. Heald, Ltd. 
(1913), 6 B. W. 0. 0. 242, C. A. 

Annolaiion : — Refd. HlggicH v. Higgins, 1191C1 1 K. H. 

6i0. 

4008. .] — A workman claimed com- 

pensation for total incapacity. Th(i employers, 
by their answer, said incapacity had ceased, but 
did not submit to a declaration of liability. At 
the hearing they agreed they were liable to a 
declaration, which was all the judge gave the 
workman, but he allowed the workman the costs : 
— Held : the judge had not exercised his discretion 
as to costs ju^cially. — Derbyshuie v. Hether- 
iNOTON (John) & Sons, Ltd. (1914), 7 B. W. C. C. 
(577, C. A. 

Annotation : — Refd. Higgins v. Higgins, [1916] 1 K. B. 640. 

4009. .] — A w'orkman having met 

with an accident in consequence of wliich he was 
ruptured, his employers admitted liability under 
Workmen’s Compensation Act, 1900 (c. 58), & paid 
liim compensation for thirteen weeks, when they 
discontinued it on the ground that the incapacity 
had ceased. The workman applied for arbn., 
alleging that the question which had arisen was 

as to the amount, or duration, of the compensa- 
tion payable ” to him by his employers under the 
Act of 1900 ; & he claimed lull compensation 
upon the ^und that he was still paitially in- 
capacitated & likely to be so for some months. 
The parties agreed to refer to a medical referee 
the questions os to Ills condition & fitness for 
employment, & whether his incapacity, if any, 
was due to the accident. The referee reported 
that the rupture was caused by the accident, but 
that appet. was fit for his former work if ho wore a 
belt. The employers thereupon filed answers 
in wliich they denied incapacity & their liability 
to pay further compensation. Appet. insisted 
that his incapacity still continued. The matter 
came befoi*e the county ct. judge, who, at appet.’s 
request & without objection on the part of the 


employers granted to appet. a declaration of 
liability but nothing more, & ordered the employers 
to pay his costs : — Held : under Workmen’s Com- 
pensation Act, 1900 (c. 58), sched. II., para. 7, 
the costs were in the discretion of the arbitrator 
just in the same way as costs in the High Ct. were 
in the discretion of the judge ; but it was settled 
that to make this discretion effective there must 
be materials on which the discretion could be 
exercised. Here there were no such materials 
&; the employers had been successful throughout 
so that there had been no judicial exercise of the 
judge’s discretion, & the order on the employers 
to pay the costs must be discharged. — HiGOiNS v, 
Higgins (L.) & Co., [1910] 1 K. B. 040 ; 85 L. J. 
K. B. 1224 ; 114 L. T. 59; 9 B. W, C. C. 122, 
C. A. 

Annotaliona: — ^Apld. Kloostermaou. Viokors (1918), 87 L. J. 

K. B. 754. Consd. lUtter ». Godfrey. [1920] 2 K. B. 47 ; 

Haynos v. Aldrldgo Colliery Co. (1923), 130 L. T. 282 ; 

Turner V. Leo (1925), 133 L. T. 67. 

4010. .] — A workman met with an 

accident while at work, which caused an injury 
lo his hip. He was paid full compensation down 
to a time when he had so far recovered tliat he 
was able to do liglit work at which he earned as 
much as before the accident, & compensation was 
stopi^ed. After working for some time lie h'Ct 
to take up other employment elsewhere. He 
then made a claim on the basis of total incapacity. 
The employers denied that they wer-e liable, but 
during the hearing intimated they would not 
oppose an application for a suspensory award. 
The county ct. judge held that the claim for com- 
pensation failed, & by consent made a declaration 
of liability, but ordered the employers to pay the 
costs of the arbn. The employers appealed as to 
costs : — Held : the employers had succeeded on 
the only issue raised & could not be ordered to 
pay appet.’s costs. — F ord v Gilbertson & C'O., 
ITTD. (1919), 12 B. W. C. C. 32, C. A. 

4011. .] — Kloostkrman v. V jokers, 

Ltd., No. 3985, ante, 

4012. Partial incapacity set up — Workman may 
be ordered to pay costs.] — W ebster v. Harrison, 
Townsend & Co., l/ro.. No. 3379, ante, 

U, Employer's Application for Review, 

4013. Reduction of compensation ordered — Re- 
duction less than that claimed — Employer to pay 
costs.] — An injured workman was in receipt of 10s. 
a week as compensation. On his obtaining work 
the employers aiqihed to review & diminish to 2s. 
a Aveek. The county ct. judge diminislied to 
7s. i\d, a week, & ordered the employee to pay the 
costs : — Held : the judge had exercised his 
discretion as to costs in a proper manner. — 
Connor v. Meads (1912), 5 B. W. C. C. 435, C. A. 
An7wiaii(Ki ReM. Swain v. Childs (1925), 18 B. W. C. C. 

20. 

4014. Workman setting up total incapacity 

— Workman to pay costs.] — S ecretary of State 
FOR War V. Willoughby, No. 3294, ante* 

4015. Reduction of compensation rofused — Em- 
ployer to pay costs.] — A miner in the employment of 
applts. having obtained from a certifying surgeon 
a ccitificate to the effect that he was disabled 
through miner’s nystagmus from earning full 
wages at his work, was, on Nov. G, 1924, after arbn. 
proceedings, awarded full compensation in respect 
of total incapacity. On J an. 0, 1 925, the employers 
applied for a refej-ence to a medical referee, 
averring that the workman was fit for light surface 
work, & os the result of the reference the medical 
rcfei’ee found that the workman was not yet fit 
for light work at a colliery The workman then 
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lodged a minute craving an award of the expenses 
incurred by him in the reference proceedings, in 
respect that the medical referee had sustained his 
contention. The sherifE-substitute held that he 
had no warrant to award expenses, but at the 
request of the workman stated a case for the 
opinion of the ct. ; — Held : the arbn. was still 
alive, &. the costs in respect of which the applica- 
tion was made were costs incidental to the arbn. 
The arbitrator was therefore entitled, under Work- 
men’s Compensation Act, 190G (c. 58), sched. II. (7), 
to award to the workman the expenses incmTcd 
by him in connection with the reference. — 
Wjlliam IlAiRD & Co., lyrD. v. Summeiih (1920), 
19 B. W. C. C. 17, H. L. 

See, also, Nos. 3981, 3987, anic, 

11, Altcnialive Remedies. 

4016. Failure of alternative claim by workman— 
Under Employers’ Liability Act, 1880 (c. 42) — 
Whether power to award costs.] — Whcire all tlu^ 
costs, with one irnniaU?rijil exception, have been 
caused by pltf. having brought an unsuccessful 
action, it is right that lie should not rec<‘ive any 
costs in. respect of the assessment of compensation 
under above Act, sect. 1 (4). 

Qu, : whether there is jiower to givi^ an un- 
successful pltf. any costs under that sub-sect. — 
Skeoqs V, Keen (1899), 1 W. C. C. 35, C. A. 

AnnotaiUm Cattcrruolo i’. Atlantic Transport (Jci., 

11902J 1 K. B. 201. 

4017. Discretion as to costs.] —Where 

an action is brought under the Employei’s’ Liability 
Act, 1880 (c. 42), &; dismissed, & the county ct. 
judge, on an application by pltf. under Workrinui’s 
CJompensation Act, 1897 (c. 37), s. 1 (4), assessiis 
the compensation payabhi under that Act, lie has 
power to give pltf. the costs of the proceedings. — 
Oatteumolb V. Atlantic Tjianspoht Co., [19()2j 
1 K. B. 204 ; 71 L. J. K. B. 173 ; 85 L. T. 5i:i ; 
00 J. V, 4 ; 50 W. B. 129 ; 18 T. L. II. 102 ; 40 
8ol. Jo. 83 ; 4 W. C, C. 28, 0. A. 

AnnoUUiom : — Consd. (Mbb r. Kynocli (No. 2), (I90S] 2 

X. B. rjSl. Befd. Biirdon v. (IrotrHon (1900), 95 L. J. 

45 ; Bounott v. Whitehead, [192«J 2 K. B. 380. 

4018. At common law — Costs deducted 

from compensation.] — ^A workman brought an 
fiction against Ids employers at common law in the 
High Ct. for damages for injuries caused to 1dm 
by the alleged negligence of defts. The jiu'y having 
returned a verdict for defts., pltf. applied to the 
judge to assess compensation under Workmen’s 
Compensation Act, 1897 (c. 37) : — Held : an award 
of compensation should be made, but the costs 
occasioned by bringing the action would be 
deducted from the amount jiayable to tlie work- 
man. — C ohen v, Sbabrook Bhotiikus (1908), 
25 T. L. II. 170 ; 2 B. W. C. C. 155. 

J. Recording Memorandum of Redemption, 

4019. Application carried to judge — Both parties 
supporting application.] — A workman who was in 
receipt of a weekly payment of 13«. 5d, from his 
employers as compensation for an accident within 
the meaning of Workmen’s Compensation Act, 
1900 (c. 58), entered into an agreement to accept 
4^100 in satisfaction of the (?mploy(;rs’ liability. 


The workman applied to the registrar to iiave a 
memorandunt of the agreement i-ecorded. Tlie 
registrar, being dissatisfied as to the amount of 
the commutation, referred the matter to the judge. 
Both parties appeared & suppoited the agreement. 
The judge overruled the objection as to quantum, 
& directed the memorandum to be recorded, 
ordering the employers to pay the costs. The 
employers appealed from the order as to costs : — 
Held : assuming that the county ct. judge had a 
discretion as to costs, it was not a judicial exorcise 
of that discretion to order a party who had been 
completely successful & against whom no mis- 
conduct was alleged to pay the costs of the jjro- 
ceodings. — Kierson v. Thompson (Joseph L.) 
& Sons, Ltd., [1913] 1 K. B. 587 ; 82 L. J. K. B. 
920 ; 108 Ji. T. 230 ; 29 T. L. II. 205 ; 57 Sol. Jo. 
220; OB. W. C. (\5S, C. A. 

4020. Workmen’s objection overruled.]— 

The parents of a seeman, drowned at sea, agreed 
to acc(ipt a ci'itain sum in redemption of com- 
ptmsation, but later objcct(‘d, on the ground of tins 
inadequacy, to a uuuiiorantlum being recorded. 
The registrar r(‘fuscd to record, As referred the 
matter to the judge. The judge overruled the 
objection, but ordered the employers to pay the 
costs : Held : this was not a judicial exercise of 
discretion tis to cosl.s.- Heed v. S.S. Wyaiericj 
As To., 1/rD. (191 1), 7 B. W. C. 0. 421, 0. A. 

4021. Workman abrogating agreement.]— 

A lad who worked as a bakcir’s assistant met with 
an accident to liis liaiid. He was paid compensa- 
tion As then went back to liis foriiuu* work, llc^ 
was nearly eighteen, As liable soon to bo calleil 
to 8C‘rve with the colouis, As his motli(*r, as next 
friend, asked his employer to agree to pay a lump 
sum in settlement of ali claims, A* this tlie employer 
agreed to do As olTered 4120 down. 

The agreoni(;nt was signed by the boy Ac his 
mother, who then applied to have a memorandum 
of the siime recorded. The registrar, iiowevcr, 
was not satisfied the 4520 was (uiough, As I'eferi'od 
it to tiie judge. By this time both the boy Ac his 
luotiier had changed f-heir minds about a(iciq>ting 
the £20, As appeared before tiie judge? Ac oi>posod 
the application to reiccu’d. The judge being of 
opinion that £20 was too litf le, refusejd to order 
the memorandum to be recordt.'d, As ordei'od tlie 
employer to pay all the costs. Tlie employer 
ajijiealed from the? order as to costs ; — Held : in 
ordering the cmidoyer to pay the cosf-s in theses 
circiunstances, the judges had not (?xisrcised his 
discrestion judicially. TIks ordesr lis to ce>sts must 
be varied, A. appet. ordered to jsay costs both in 
county ct. Ac on appeal.— Cambridge v, Taylor 
(1917), 10 IL W. (kC. 01S,(J. A. 

AnnotfUion :-FoM, Sfott v. ShilJinif (1920), J.J B. W. 

i;. C!. 9. . 

4022. — - -.] — A workman sustained an 

injiny arising out of Ac in the coui*so of liis employ- 
ment, Ac was paid compensation fesr a certain 
period. An agreesmont was thesn come to between 
tho workman As thes cmployesi-s, under which the 
latter a.gr'*ed to pay him a lump sum of £40 in 
addition this compensation he had already 
Jveeived, in full sesttlement of the claim. The 
agiv.'uient was drawn up Ac semt to the registrar, 
wlio, however, refused to record it as being 
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4018 i. Failure of altcniaim' claim by 
vjorkman — At common law — Costs de- 
ducted from comp&isaiUm.] — Except 
whore special clroiimstanceH are shown, 
a workman who brings an unsuccoesful 
action IndciHsndoutly of tho Act should 
have deducted from tho compensation 


awarded him under the A<-t t he costs 
wliich ho compelled deft, to waste l>y 
Ids improper demand. ' 

Canadian Paimfio Ry. Co., - 

w. W. H. 1110; C7 D. L. it. 14«; 
16 Sask. L. U. 501 .— CAN. 

m, Liability for com- 

pensation admiUcd*f — ^Whore alter tlie 


diMiuisaal of nn oct-lmi for darnagjw, 
tlie ct. oasoHses ooriipoiisaUou under 
Workiiien*H (Jornponsatiou Act, defl.. 
littvlng lllod ttu admissiou of liablUty 
under tho Act, deft, is entitled to the 
costs of tho action, & pltf. to the costs 
of un undofonilod proceodlog under the 
Act.— Wilson v. Kelly (1909), 14 
B. C. K. 430.— CAN. 
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Sect. 24. — Costs: Suh-seci, 1, J., K.^ L., M., N., O. 

P. ; suh-sect. 2, A. (a) ^ ib).] 

inadequate in amount & referred it to the judge. 
The workman then went to liis solr. & said he 
should prefer the weekly payments to continue, 
when the matter was before the judge he 
repeated this statement, giving as his reason that 
he had not been feeling so well lately. The 
county ct. judge I'efused to record the agreement, 
& ordered the employers to pay the costs : — 
Held : in ordering the employer to pay the costs 
in these circumstances the judge had not exercised 
his discretion judicially, & so much of the order 
as dealt with the costs must bo set aside. 

I do not accept the proposition that ... a 
county ct. judge has no jurisdiction, when he 
i*efuses to i*ecord an agreement, to give costs, 
unless there is some soit of malpractice by the 
party who is asking for the agreement to be 
recorded (Lord Sterndaijs, M.K.). — Scott (John 
A.), Ltd. v. Shilijng U920), 13 B. W. O. 0. 9, 
C. A. 

K. Set-Off. 

4023. Costs of appeal — Against costs of arbitra- 
tion.] — Case v. Colonial Wharves, Ltd. (1905), 
53 W. 11. 514 ; 49 Sol. Jo. 515 ; 8 W. C. C. 114, 

C. A. 

4024. Only if awarded in any event.] — 

'J^he registrar of the county ct. ordered the 
employers to answer interrogatories delivered by 
the workman. The county ct. ju:-ge reversed this 
order. The workman appealed to the Ct. of 
Appeal, but his appeal was dismissed with costs. 
The employers then consented to an award being 
made in the ai'bn. in favour of the workman. 
Tlio county ct. judge refused to set off the taxed 
costs of the employers in the Ct. of Appeal against 
the costs of the workman in the arbn. : — Held : 
a county ct. judge has no jurisdiction to set off 
costs awarded to an iiinployer on an interlocutory 
appeal by the Ci. of Appeal against the costs of 
the workman in the subsequent arbitration, 
unless the Ct-. of Appeal order that the costs 
awarded t<i the employer on appeal shall be the 
employcT’s costs in the arbn. in any event. — 
SuiTON r. Great Northern By. Co. (No. 2) 
(1910), 3 B. W. C. C. 100, C. A. 

4025. Order made cannot be varied.] — 

Barneti’ V. Port of Ijondon Authority (No. 2), 
No. 4002, 2)ost. 

4026. Costs of separate issues.] — Evans v. 
Gwauncaeguuwen Colliery Co., Ltd., No. 4004, 
ante. 

4027. Costs of successful emp|loyer — May be de- 
ducted from compensation.] — Porter v. Whit- 
bread & Co., No. 3398, a?ite. 

4028. Not recoverable by judge impounding 

compensation.] — Kirk & JRandall, Ltd. v. 
Bourke, No. 3911, ante. 

L. Lump Sum. 

4029. Whether Jurisdiction to award.] — ^Arbitra- 
tor can award a lump sum for costs without 
taxation. — W elland v. Great Western By. 
Co. (1900), 16 T. L. R. 297 ; 2 W. C. C. 145, C. A. 

Annotation Beld. Tumor v. Kingsbury Collieries, Ub21] 

3 K. B. 169. 

4030. .] — Having regal'd to the words 

“ shall be taxed ” in Workmen’s Compensation 
Act, 1906 (c. 58), Sched. II., s. 7, the county ct. 
judge has no jurisdiction to order payment of a 
lump sum as the costs of an arbitration under 


that Act ; & the words of sect. 4 of tlie same 
Sched. “ where ” the county ct. judge “ makes 
any order under tliis Act,” render such an order 
the subject of appeal to the Ct. of Appeal. — 
Beadle v. Nichoi^s (Owners) (1909), 101 L. T. 
586 ; 3 B. W. 0. C. 102, C. A. 

Annotation : — ^Mentd. Golding v. Smith, [1910] 1 K. B. 4G2. 

M. What Costs Allowed, 

4031. Medical witness — Called to deny occurrence 
of accident.] — Where medical witnesses in a case 
arising under the Workmen’s Compensation Act, 
1906 (c. 58), gave evidence which was directly 
material & was believed, it was held that, having 
regard to the reasons assigned by the county ct. 
judge, he did not exercise his discretion judicially 
in di^lowing the costs of those witnesses. — 
PiNLAYSoN V. Clinton (Owners) (1914), 111 L. T. 
915 ; 7 B. W. C. C. 710, C. A. 

4032. Qualifying fee.] — A workman met 

with an accident & received compensation under 
Workmen’s Compensation Act, 1906 (c. 5S),dui*ing 
incapacity. He found himself unable to resume 
full work & liis soli's. wi*ote to his employers asking 
for suitable work &, compensation. The latter 
I'eiiudiated liability & the workman filed a request 
for arbn. After the letter but before the tiling of 
the request appet. was examined by a doctor on 
behalf of the employers. The doctor gave evidence 
at the hearing & the judge made an award in 
favour of the employers & ordered appet. to pay 
the costs, including the qualifying fee of the 
doctor. Appet. appealed from the latter part 
of the order on tlie ground that the doctor’s 
examination was made before proceedings were 
commenced & not with a view to giving evidence : 
— Held : there was no ground for saying tliat a 
qualifying fee could not be paid for an examina- 
tion made before the filing of the request for 
arbn. ; the question was within the discretion of 
the judge, & on the facts he was right. — Jones v. 
Davies (D.) & Sons, Ittd., [1914] 3 K. B. 549 ; 
83 L. J. K. B. 1531 ; 111 L. T. 769 ; 7 B. W. C. C. 
488, C. A. 

N. Taxalion of Costs. 

4033. General order as to taxation — All applica- 
tions to review to be treated as Interlocutory ap- 
plications.] — A county ct. judgii has no jurisdiction 
to give a general dii'ection to the registrar that the 
costs of all applications under Workmen’s Com- 
Iiensation Act, 1897 (c. 37), sched. I., clause 12, to 
vary the amount of compensation fixed by award 
or agreement shall be treated as though the 
application were a mere interlocutory application 
in the matter of the arbn., & not an original arbn. 
or proceeding. — Rigby & Co. v. Cox (No. 2), 
119U4] 2 K. B. 208 ; 73 L. J. K. B. 690 ; 91 L. T. 
72 ; 68 J. P. 385 ; 20 T. L. R. 461 ; 6 W. C. C. 
161, D. C. 

4034. Time lor taxation — Immediately after 
hearing.] — The proper officer of the ct. may tax 
t}^e costs immediately at the termination of the 
hearing. — Gardner v. Cox (1910), 3 B. W. C. C. 
215, C. A. 

Necessity for.] — See Sub-sect. I, L., ante. 

O. Appeal as to Costs. 

4035. Whether appeal lies — When order part of 
award.] — ^Beadle v. Nicholas (Owners), No. 
4030, ante. 

When benefit of award taken.]— Sect. 

22, sub-sect. 5, ajitc. 

See, also. Nos. 4000, 4001, 4006, 4010, 4021. 
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/'. Other Cases, 

4036. Insured employer may be awarded costs.] — 

An employer succeeded on an application to 
terminate an award ; his case was conduct'd by 
or in the interest of an insurance co. It was 
contt-'nded that the employer was not personally 
liable for costs, & that therefore they should not 
be awarded to liim. l^he judge said that there 
was no evidence that the employer was not liable, 
but if he was personally liable no doubt he was 
indeninifii^^l by the insurance co. On these facts 
the judge, in the exercise of his discretion, awarded 
costs tlie employer : — Held : the judge had 
exercised his discretion in a way that was not 
contrary to any principle of law. — CouNisii v. 
Lynch (1910), 3 B. W. 0. C. 313, 0. A. 

4037. No priority for costs in bankruptcy.] — 
The costs of obtaining an award under Workmen’s 
(Compensation Act, 1900 (c. are not payable 
in priority to all other debts in a bkpey . — Re 
Jinks (1914), 112 L. T. 88; sub nom. Re Jinks, 
Rxp. The Tkuhtee, 58 Sol. Jo. 741, J). (J. 


Srii-SECT. 2 .— In Couiit ok Ai*j*eak. 

A, Security for Costs, 

{a) In General, 

See, generally i K. S. (>., Ord. .58, rr. 15, 20 ; 
PRACTICE. 

4038. Ordinary practice of the court followed.] — 

llAix V, Snowden, Hubbaiid A C^o., No. 4014, 
l)osL 

4039. Appeal not in nature of motion for 

new trial.] — An appeal against a decision of a 
county ct. judge upon an application for com- 
pensation under Workmen’s Compensation Act, 
1897 (c. 37), is not in the imture of a motion for 
a now trial, & ai)plt. can be ordered to give 
security for the costs of the apfx^al . — Rs Hauwood 
& Aijrahams, [1901] 2 K. B. 301 ; 81 L. T. 857 ; 
s^jU) nom, Hauwood v. Abuauams, 70 L. J. K. B. 
740 ; 3 W. C. 0. 205, 0. A. 

J/mo/a/id/t Reid. W’ifflilwick r. Pojkn 2 K. H. 

4040. Previous application to appellant should 

be made.] — Befoi’e applying to the ct. for secnirity 
for the costs of an appeal under Workmen’s Com- 
pensiition Act, 1897 (c. 37), upon the ground of 
applt.’s poverty i*esp. ought first t(» apply to applt. 
for seemity. — Staniand v. North-Eastkun Steel 
(Jo., Ltd. (1900), 23 T. U K. 1 ; -51 Sol. Jo. 12 ; 
9 W. C. C. 133, C. A. , 

^■InihotutioiiH Mentd. WUUuiuh r. Ocojin C iml C o., CJO j l ^ 

X. li. 422 ; New Moncktoii OolUeneti r. Koelmg, lliHlJ 
A. O. CJ8. 

4041. Amount of security.] — McIjAugiilin v. 
Cl.\yton (1899), 1 W. C. C. 110, C. A. 

4042 . .] — Horlock v. CociUET (Owneils) 

(1913), G B. W. C. C. 939, C. A. 

4043. Effect of non-compliance with order — 
Leave to proceed In form& pauperis — Order not 
completed till time for security expired.]— P kury 


& Co., l/TD. V, Lacey (1911), 5 B. W. 0. 1* 
0. A. 


(6) Reasons for Granting or Reftising, 

4044. Poverty of appellant — Unable to pay re- 
spondent’s costs — If appeal dismissed.] — In an 

appeal from a county ct. judge to the Ct. of Appc'iU 
under Workmen’s Compensation Act, 1897 (c. 37), 
if it appears tliat applt. will, if unsuccessful, bo 
unable through poverty to pay resp.’s costs of the 
appeal, ho will, in accordance with the ordinary 
practice of tlie (Jt. of Appeal, be ordered to give 
security for such costs.— U all v, Snowdon, 
Hubbard & (Jo., [1899] 1 Q. B. 593; 08 L. J. 
Q. B. 303 ; 80 I.. T. 256 ; 47 W. K. 322 ; 15 
T. L. It. 244 ; 43 Sol. Jo. 313 ; 1 W. C. 0. Il l, 
C. A. 

Aluminium : — ^Refd. Wlloox r. WalliM Crown Cork & Syphon 

Co. (1014). 58 Sol. .lo. :m. 

4045. .] — Resps., employers, 

proved applt.’s want of means to pay costs, in the 
(Went t)f tlui appeal failing. They applied for 
security for costs :~IIeld: resp. to the appeal is 
entitled to an order for stnuirity on ^tisfying the 
ct. that applt. would not be in a position to pay tho 
costs, if his appeal sliould be dismissed. — B rine 
V, May, Ej.lis, Cjiace At Co. (1912), 6 B. W. 0. C. 
IGO, C. A. 

4046. Unable to proceed in form& pauperis.] 

— Security for the costs of appeal may bo ordered 
whei*e applt., though X)oor, is not able to make tho 
afildavit required for appeals in formd pauperis, — 
Rees v, Richards (1899), 1 W. C. C. 118, C. A. 

4047. Poverty due to accident.] — 

Security for costs will not be ordered where the 
poverty of applt. is due to the accident, & tho 
allidavit rc‘quired for leaver to appeal in firrmd 
pauperis cannot be matlc\— S keucjs v. Keen 
(1899), J W. C. (J. 119. 

4048. Stay of execution granted pending appeal.] 

— Where an award W’as made fn favour of the 
employeis, but execution stayed ixuiding an 
appeal, Ihe et. refuH(’d lo order WH'Uiity for costs. — 
llURBALL V, Everut Ac- Sons, Ltd. (1900), 10 
T. L. K. IGS ; 5 W. C. C. 145, n., C. A. 

Annoiaiiun: — Distd. SJu'U r. Drolcnvuii.x 88 L. T. 

«7U. 

4049. .] — An order for set uiityfor the costs 

of an ai>peal under Workineii’s ( 'oinjiensation Act, 
1897 (c. 37), will be made in a pjoj)er case even 
if the county ct. judge Ijas stayed execution with 
a view to an appeal.- Shea v, LuoUiNVAUX 
(1903), 88 L. T. 679 ; 19 T. L. R. 473 ; 5 W. C. C. 
141, (J. A. 

4050. Appellant’s case supported by trade union 
— Proceedings conducted by union.] — ’live fact 
thal- a case is Ixing run by a trade union docs not 
alTisct the <iut^stioii of security for costs of appeal. — 
MviwAUGHLIN V, (JJAYTON (1899), 1 W. (J. (J. 116, 


(J. A. 

4051. Costs of arbitration paid by union.] — 

Security for cosl-s of appeal may be ordered, 
although the costs of the arbn. have been paid 
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— P. 

o, i>(icurUy for costs.] — The ob- 
ject of r. 34 vmilor Worknion’s Coiu- 
jiciisation Act (Rules of 1904) i^.t^ 
iiiuko tho procoodlugs under the Act 
subject to tiie same rules os an action ; 
& where appet. resides out of the jurls- 
ilictioii, rosp. is eutlthsd to security ft>r 
costs. — ClZOWSKl V, Wkht Kootknav 
Pow’Eli & Liuut Co. (1900), 12 H. C. R. 
03; 3 W.L. R. 515.— CAN. 

p. .] — An application for 

security for costs in an arbitration 
under Workmen's Compensation 
should be made to the arbitrator & 


)t to a juilsre in chambers, & should 
) nirtdo promptly. — Kiizus J 

KriT Pash Coal t^o., Ltd. (1909), 14 
. C. n. 385.— CAN. 

Q. Workmen's Cowjiensalion Board 
-VusUian as to costs.] --The Work- 
en’s Compensation Board i»^, a 
rvant or uKent of tho Crown \yit.liln 
rown Costs Act, s. 2, so that the ct. 
mnot give costs for or against it — 
OHKBKKUY KUU1»UI8E Minino Co., 
TO. r. Workmen ’H Compensation 
OAIU), CUNNINOIIAM V. WOKKAIEN’U 
[JMPENSATION HOARU, STAND ARJ» 

[LVER Lead Mining Co., Ltd. c. 
'ORKMEN '8 Compensation BoAiiD, 

>. cXu»20] a W. W. B. 676 : 61 


D. L. R. 470.— CAN. 

r. Irrcirular prncednr*' - No jHiurr 
to award tvwts.J-- G lasgow Ikon & 
Steel (’o., Lti>. v. Sneodon (19251, 
18 B. W. C. C. 038.— SCOT. 

PART XIV. SECT- 24, SUB-SECT. 2.— 
A. (a). 

t. MVict/icr security must he yiven.] 
— It is contrary to tin* policy of Work- 
imui’s Comjicnsation Act, 1906, to 
require HiK!urlty from the w'orkiuan for 
tbe costs of his appeal to the Ct. of 
Appeal. — lIiTTCiiiNSON r. New North- 
ern Spinning & Weaving Co., Ltd. 
(1914), 7 B. W. C. C. 971.— IR. 
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Sect. 24.— C'ogfe; Sub-sect. 2, A. (6), * B. Sect. 25 ; 

Sub-sect, 1 , A.] 

by a trades union. — H addock v. JIdmpiirkys 

(189U), 1 W. C. C. 117,0. A. 

Ji, Costs of Hearing. 

See 11. H. 0., Ord. 58, r. 4. 

4052. Unreasonable appeal— By workman— No 
order.l — boatman was seriously injured in his 
right hand. He signed a receipt for compensation 
fur two months, based on average earnings of 30s. 
a week. The employers then stopped compensa- 
tion on the ground that the man could do his full 
work. Proceedings were commenced, &> the 
employei's paid into ct. £5 5s., with a denial of 
liability. 'J'he county ct. judge found that the 
man was entitled to JC5 compensation, but was 
othci-wise fit for his work. After signing his 
award, he made a note to the effect that, by in- 
advertence, he liad not included a declaration of 
liability which he should have given without cosf.s. 
The employers consented to this declaration, 
subject ti^ their costs being paid after the time of 
payment into ct. The workman appealed for a 
declai*ation of liability, wliich was said to have been 
refused by the county ct. judge, & also attempted 
to appeal on the grounds that the average weekly 
earnings had been wrongfully assessed : — Held : 
the appeal was unreasonable &, as to the 
average weekly eai*nings, unfounded. The award 
shoidd bo altered to include e declaration of 
liability, with no order as to costs. — ^W est v. 
PELLOWE8, Morton & Clayton, Ltd. (191(1), 10 
H. W.C. C. 120, C. A. 

4053. Alteration agreed to below.] — L ock 

V. Chatham Education (\)MMirrEi:, No. 3407, 
ante. 

4054. Error by Judge In court below — Want of 
Jurisdiction.]— WiLJ.iAMs v. Minister ok Muni- 
tions, No. 3585,Vo?ic. 

4055. Appeal useful to both sides — No 

order.] — S alsbury v. Oknkral Kt.ectrk^ Vo. 
(1923), 1(1 H.W. C. C. 199, C. A. 

4056. Case remitted— Wrong exercise of discre- 
tion as to costs below— Appeal allowed with costs.] 
---Evans v. (iwauncakihirwen CoiAiIery (V)., 
Ltd., No. 4004, ante. 

4057. .] — Williams v. Caepon- 

thren Colliery (Jo., Ltd., No. 3980, ante. 

4058. For new trial — All costs to be costs 

in second trial.]— 3 ’aylor v. Ward f^o., Wor- 
cester, JiTD., No. 3031, ante. 

4059. Against whom order may be made — Ap- 
proved society proceeding in workman’s name — 
National Insurance Act, 1911 (c. 55), s. 11 (2).]— 
( jiAPP V. ('ARTER, No. 2941, ante. 

4060. Withdrawal of appeal — Unnecessary op- 
position.] — S tephens v. Vickers, Ltd., No. 3965, 
ante. 

4061. Refusal to withdraw appeal — & vary 
county court Judge’s order by consent.] — On an 

application to revitiw a weekly payment a 
prospective award was madt^ tenninating the pay- 
ments at a future date, but- this was a slip, as such 
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a. Spe-tnal case.] — VVhoro u H]Kx*ia] 
case is stated by au arbitrator undei* 
Workmou's (Jompotisulion Act, 1902, 
Sc detennined by a JucUrc of tlu* 
Hupremo Ct., tliat judfro lias power, 
iindor r. 42, to dispose of the costs of 
the special case ; & thesis costs worn 
allowed to appot. — Re DARXiJfiY &. 
Canadian Pacific Pr. Co. (1910), 
15 \V. L. li. 179 ; 12 W. L. It. «7.— 
CAN. 


an award was bad. An appeal was lodged, but the 
solr. for reaps, wrote that it was not necessary', 
& suggested that to save the costs, the appeal 
should be withdrawn & the matter settled by 
^reement varying the award of the county ct. 
judge ; applt., however, was advised the only 
method of varying the award was by a judgment 
or order of the Ct. of Appeal. On the hearing of 
the appeal it was claimed that the appeal should 
be allowed but with no costs : — Held : the appeal 
must be allowed with the usual consequences, as, 
having been lodged, the more reasonable course 
was to proceed with it. — Dkakin v. Ward ( 192(5), 
19 H. W. O. C. 130, C. A. 

4062. Jurisdiction to vary order as to costs — 
Judgment specifically dealing with costs.] — The 
Ct. of Appeal cannot, after judgment has been 
^ven specifically dealing with costs, alter their 
judgment by ordering that the costs of the appeal 
shall be costs in an arbn. in the county ct. under 
Workmen’s Compensation Act, 1906 (c. 58), so 
as to enable the appeal costs to be set off against 
costs in the arbn. — Barnett v. Port’ ok London 
Authority (No. 2) (1913), 82 L. J. K. B. 918 ; 
108 L. T. 914 ; 57 Sol. Jo. 577 ; (5 B. W. C. C. 
466, V. A. 


Sect. 25.— ALTERNATIVE REMEDIES. 

Sub-sect. 1. — ^Against Employer. 

A. In General. 

Sec Workmen’s Compensation Act, 1925 (c. 8f ), 
s. 29. 

4063. Workman cannot receive double recom- 
pense — Compensation & wages.] — A workman 
engaged at a weekly salary, who has claimed 
received compensation under Workmen’s (Com- 
pensation Act, 1897 (c. 37), in respect of partial 
incapacity for work resulting from injury received 
by him during the course of his employment, is 
not entitled to claim his wages during the time for 
wliich he has been incapacitated. — Elliott v. 
Liogens, [1002] 2 K. B. 84 ; 71 L. J. K. B. 483 ; 
87 L. T. 29 ; 50 W. R. 524 ; 18 T. L. R. 514 ; 
4 W. C. C. 11, 1). C. 

AnmytidUm: — ^Refd. Wurburlcm r. Co-oj). WhoIcKulo Soc., 

11917] 1 K. H. 66X 

4064. Customary allowance of coal during 

Incapacity — Not in nature of compensation.] — 

Pltf. was employed by defts. as a miner in their 
colliery. There was a custom in collieries in the 
district that a miner was entitled, in addition to 
his wages, to a load of allowance coal every twenty - 
four turns while in work, & a load of allowances 
coal every five weeks during incapacity caused 
by accident. Pltf., having been incapacitated for 
work by an accident arising out of & in the course 
of his employment, was awarded a weekly pay- 
ment during incapacity as compensation under 
W^orkmen’s Compensation Act, 1906 (c. 68). 
In an action to recover the allowance co^l for the 
Iieriod since the date of the accident or its value : — 
Held : the right to the allowance coal under tlic 
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—A. 

b. IVorlTnan cannot receive dimhle 
reemupense.} — ^MoC^oix v. Canadian 
Pacific Uy. Co. (1922), 39 T. L. R. 
19. P. C.— CAN. 

0 . .] — A workmuu KiiHtaiiied 

lujury by accident arisiug out of & 
in the coiirHO of Ms ouiploymont, A 
was paid coiiipensatiou by his em- 
ployers in respect thereof for three 
years, when he died. His father there- 
after, averring that the death was the 


result of tlio injury, brouglit au action 
of damages for the loss caused to Mm- 
self by the death of his sou against a 
person other than the employer, by 
whoso fault, her alleged, the accident 
had been caused : — Held : the action 
was iiicouipeUmt, t he workman having 
elected to accept (jomjionsatlon from 
his employers. — Guay v. North 
Bkittsh Ry. Co. (1914), 8 R. W. C. (^ 
373.— SCOT. 

d. Election — H’hai anumnts to.] — 
lluOEBS V. 8CUULTZ (1921), 21 3. R. 
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custom formed one of the terms of jiltf.’s contract 
of employment & was not in the nature of com- 


—By widow on behalf of children.]— PI tf. who was 

tlie willow of a workman killed by accident arising 


pensation for the injury, & tlierefore he was not out of & in the course of his employment, brought 


debarred by Workmen’s Compensation Act, 1906 
(c. 58), s. 1 (2) (ft), from maintaining the action. — 
HiMMONDs V. Stourbridoe Glazed Bru3K & Fire 
Clxy Co., Ltd., [191012 K. B. 269 ; 79 L. J. K. B. 
997 ; 102 L. T. 732 ; 26 T. L. R. 430, D. C. 

4065. Election of remedy — What amounts to 


an action under Fatal Accidents Act, 1846 (c. 93), 
against defts., who had been his cniployers, 
charging them with negligence causing her 
liusband’s death. The statement of claim alleged 
that the deceased workman left as dependants 
iiltf. &, six children ; that aU the dependants 

j ij # 1 1 3 WT a 


electlon — Acceptance of scheme In substitution for except pltf. had claimed under Workmen s Coin- 
statutory provisions.] — A workman who had Joined pensation Act, 1900 (c. 58), against defts., & that 
a scheme duly certhied by the Registrar of Pnendly an award liml been made apportiomng the total 


Societies under Workmen’s (bmpensaiion Act, 
1897 (c. 37), 8. 3 (1), received fatal injuries, alleged 
to have been caused by the personal negligence 


sum of £.300 equally between the children. Defts. 
by their defence, after denying the alleged negli- 
gence, pleaded that pltf. had by letters from her 


of Jiis oniployers, or of soiuo person for whose act solr. made a claim on them on pehali 
or default his employers were responsible. After & her children for compensation in respe^ i 
tJic workman’s death his legal personal representa- death of her husband ; that defts. having by letter 
tives brought an action to recf)ver damages under admitted liability under Workmen s CompenJ^tion 
Employers’ Liability Act, 1880 (c. ^2):— Held: Act, 1906 (c. 58), had paid into the county^cU U^^^ 


the contract by the workman that the provisions maximum amount payable under tlie Act, namoi) , 
of the scheme sliould substituted for tlu‘ £300 ; that the children by tlicir next friend hau 
]) revisions of Workmen’s Compensation Act, 1897 apidicd to the county ct. for ^ 

((;. 37), was an exercise of the option given to liim investment A allotment of the sum oi £300 betwecu 
by Workmen’s Compensation Act, 1897 (c. 37), the dependants, & that the county ct. judge by Jus 
s. 1 (2) (6), to claim compensation under Workmen’s award had allotted £50 to each of Vln 
Compeiisal.ion Act, 1897 (c. 37), was a bar to directed that £45 out of each sum of £.j 0 HOo'Oa 
the claim to the recovery by his represenUit -ives be invested, & out of the. resuluc ilu? sum or J . 
of damages under Employers’ Inability A<*t, 1880 a w'cek together wdth the int(T(!st on the 
U\ 42). — Taylor v. ILamstead (^^lliery (’o., money should be paid to pltf. for the DeneiiiJ oi vii . 
[1904] 1 K. B. 838 ; 73 L. J. K. B. 469 ; 90 L. T. chUdren ; that pltf. throughout was cognisant 
363 : 68 J. P. 300 ; 52 W. R. 417 ; 20 T. L. R. of the facts & approved of vV. concurred in the 
338 ; 48 Sol. Jo. 328 ; 6 W. C. ( ’. 34, C. A. app!i(;aUon & aUeiu (mI the hr eqoo 

Aumtationa : — ^Apld. Crlbb v. Kynoch (No. 2). il908J 2 | renounced her rights interest m the sum ol£3UU 


of the scheme sliould substituted for tlu‘ 
])i‘ovisions of Workmen’s (.^irnpensation Act, 1897 
((;. 37), was an exercise of the option given to liim 
liy Workmen’s Compensation Act, 1897 (c. 37), 
s. 1 (2) (6), to claim compensation under Workmen’s 
( ’.ompeiisal.ion Act, 1897 (c. 37), &. was a bar to 
the claim to the recovery by his represenUit-ives 
of damages under Employers’ Liability A<*t, 1880 
(t\ 42). — Taylor v. LLamstead (^^lliery (’o., 
[1904] 1 K. B. 838 ; 73 L. J. K. B. 469 ; 90 L. T. 
363 ; 68 J. P. 300 ; 52 W. R. 417 ; 20 T. L. R. 
338 ; 48 Sol. Jo. 328 ; 0 W. C. ( ’. 34, C. A. 
AniwtatianB :—Avild* Crlbb «. Kynoch (No. 2). 11908 J 2 

K. B. 651. Refd. Howell v. Bradford (1911), 104 Ji. T. 

433 ; Harrison v. Wytheinoor Cxdliery Co., U922J 2 K. B. 

074 ; BonnoU v. Whitehead, 11920J 2 K. B. 3S0. 

4066. Claim for compensation with- 

drawn — Subsequent action for damages.) — A 
workman injured by accident in the course 
of Ids employment claimed compensation fimii 
his emplo5'’er under Workmen’s Compensation 
Act, 1897 (c. 37), & liled a request for arbn. The 
employer liaving filed his answer, the workman 
gave notice withdrawing his claim for compensa- 
tion, ^ subsequently brought an action for 
damages under Employers’ Liability Act, 1880 
(c. 42), in respect of the same accident: — Held: 
the claim made under Workmen’s Compensation 
Act, 1897 (c. 37), was not a bar to the subsequent 
action for damages under Employers’ Liability 
Act, 1880 (c. 42).— Rouse v, Dixon, [1904] 2 
K. B. 628 ; 73 L. J. K. B. 662 ; 91 L. T. 436 ; 68 
J. P. 406 ; 53 W. R. 237 ; 20 T. I4. R. 553 ; 48 
Sol. Jo. 508 ; 6 W. C. C. 44, D. (.’. 

Annotations Crlbb v. Kynoch (No. 2)» ^ 

K. B. 651. ir.P. Harrison v. Wythemoor Colliery C<)., 


in favour of her children, that the award was 
made with lu’f consent. The defence stated that 
defts. would therefore contend that this action was 
barred ^ was not mainiainabh* by reason of y ork- 
men’s Compensation Act, 1 900 (c. 58), s. 1 (2) (/>). It 
appeared that in the application for allotment the 
next fiiend named pltf. as a (hqamdant, but applied 
for a division among t he* chikiriu) only ix e.xpi’essly 
that pltf. did not c'idiii uruU-r VVorkiiifu s 
0<)mi)cDsat ion Ad,, 1S)0(> r>K). An i.idw having 

been made in diand)er8 for the decision m tlie Inst 
insUnce of the point of law raised on tlie pleadinKs : 

Held: on the facts as stated pltl. bad made 

r, «nT.4 V ilio. chLiin for eonipeiisation unuer 


i> « ‘ion OaM ^iiwiUncr Mfiwloiii. fl9i4j 2 K. B. H. : Boiifiotti. Wnilontau, J J w J . 


2 K. B. 380. 

01 . 

4067. 


Reid. Codling r. Mowloin, 1 1 91 4 J 2 K. B. | 

Consent to compensation aw'ard 


k B O 7 4 ; Jhmnotir. Wbitohcad.lJUznjz A.J1. 

8(K-^MenW AKdy^.>» ^ 

IJiiltod Slateh (1920), 134 L. '1 . 667. 


N. S. W. 731 ; 38 N. 8. W. W. N. 229. 
— AUS. 

e. .] — Where a work- 

man has Hustained an injury arising 
out of & in the course of his ompmy- 
mojit, &; has made an agreement witli 
Jds employer to accept weekly pay- 
meiitH of £3, being (jompensation as 
s|iix!iflod ill the Workmen’s Compe^a- 
t iou Acts, such workman has oxorclHod 
t he option given him by Workmen s 
Compensation Act, 1910, s. 
B\kkbr e. Stonriiam & Wilson, hTU. 
(1922), 22 S. It. N. S. W. 512: 39 
N. S. W. W. N. 183.— AUS. 

f. Claim for damages 

erroneously disalhuvd. 1 — Kluk as y. 
Thompson (1915), 31 W. L. 11. 438 ; 
8 W. W. 11. 778.--OAN. 

g. -BowLEX V. Booth 


& Co., Ltd., I1918J N. Z. L. 11.77. 

N Z 

'h* .1 — Li'itle DIaoLkl- 

LAn’(1900), 2 h\ (Ct. of .St'HK.) 3S7.— 

SOOT. 

— A rlaim for 

compensation for occidental injuries 
brought uudor Workuieu’K ComponHS.- 
tioii Act. 1897. was rcfuscMl by the 
arbitrator on the ground thaX 
had been guilty of serious & >^ilful 
iniscionduct, ; thereafter he brougijt 
an uctum at. coiiiiaon law against his 
oniployers dmnages for 
injuries snstained in the 
lleld : that having elected U» elaim 
compensation under the Act, & iiavtng 
obtained a final jndgment \ipon t.liat 
claim, he was barriMl from suing on 
action of damages at common law. 


Burton v. Chapel Coal OOm 
f 1909] S. 0. 430 ; 40 Sc. L. R. .17.5 , 
11909] 1 8. L. T. Ill ; 2 B. W. C. O. 
120. — SCOT. 

I — /ieZd; the inti- 

mation of a claim for 
ilUl not conHiltute a final 
the workman as between his righw 
uinler the Act, & indopendontly of it. 

KiNfl V . Edinhuhoh OOLLIKBlBa 

CO., 11924] 8. C. 107.- -SCOT. 

m .1 — Where a party 

IiUM 1 lie c.hoice of one oC two reiuedlee 
vSi tho knowloiUce of the powons 
concerned, does an act which wmdd be 
Justinable. if ho had olwtod one 
remedy, & would not be jusWflable, 
If lie had elec.ted the other, the fact 
of his having done such an unoq^vocal 
act is doomed to bo an election. 
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Sedn AUemailvc remedies: Sub-sevL 1, A, 

& B.\ 

4068. Claim for damages with- 

drawn — Subsequent claim for compensation.] — 

A workman eini)loy«*d by a. lii*m of builders, who 
were doing repairs to certain business premises 
under a contract witli the owners, was injured 
by an accident arising out of & in the course of 
ms employment, lie brought an action in the 
county ct. against his employers in which he made 
three alternative claims ; {a) for damages under 
Employers’ Liability Act, 1880 ; (6) for damages 
for negligence at common law ; & (c) for compensa- 
tion undei* Workmen’s Compensation Acts. He 
discontinued that action, & then commenced fresh 
proceedings against his employers for compensa- 
tion only under Workmen’s Compensation Acts : — 
Held : Workmen’s Compensation Act, 1900 (c. 68), 
s. 1 (2) (&), did not debar him from proceeding with 
his claim for compensation. — Bennett v. White- 
]iKAD (L. & W.), Ltd., [1920] 2 K. B. 380 ; 135 
L. T. 329 ; 42 T. L. K. 598 ; 19 B. W. C. C. 133, 
C. A. 

4069. On behalf of infant— Election not for 

Infant’s benefit — Set aside.] — An option to accept 
compensation under Workmen’s Compensation 
Act, 1897 (c. 37), instead of damages, exercised on 
behalf of an infant, will be set aside if it be not for 
Ids benefit. — Eord v. Wren & Dunham (1903), 
5 W^ C. C. 48. 

4070. Subsequent alternative 

proceedings not barred.] — ^A workman who was an 
infant was injured thi'ough the negligence of his 
employers. He claimed compensation under 
Workmen’s (bmpensation Act, 1897 (c. 37), & 
the (‘iriploycrs agi’ccd to pay & he agreed to accept 
the maximum iunount payable under the Act 
during his incapacity for work. The workman 
subsequently brought an action, by his next 
friend, to recover damages for negligence : — Held : 
the agreement to accept compensation was not for 
the infant W'orknuin’s benefit, & he W'as not bound 
by it, & therefore, he was not debarred from 
bringing the action for negligence. Woikmen’s 
Compensation Act, 1897 (c, 37), by including 
apprentice in the definition of “ workman ” in 
sect. 7 (2), docs not alter the general law applicable 
to contracts entered into by infants. —Stephens v, 
Dudbridge Ironworks Co., [1904] 2 K. B. 225 ; 
73 L. J. K. B. 739 ; 90 L. T. 838 ; 08 J. P. 437 ; 
52 W. K. 044 ; 20 T. L. li. 492 ; 48 Sol. Jo. 474 ; 
0 W. C. C. 48, C. A. 

Amintaiion : — ^Distd. Crlbb v. Eynuch (No. 2), [li)08] 2 K. B. 

HCti, 

Compare No. 4071, poef, 

4071. Option binding only in case of success.] 

— The “ option ” given to a workman by Work- 


men’s Compensation Act, 1897 (c. 37), s. 1 (2) (5), 
eitJier to claim compensation under the Act or 
take other proceeding's cannot be confined to an 
option binding only m tlie case of success. The 
procedm‘e prescribed by Workmen’s Compensation 
Act, 1897 (c. 37), s. 1 (4), must be strictly followed, 
&; that sub-sect, has no application except when 
proceedings based on the common law liability of 
the employer have been commenced within six 
months from the occurrence of the accident. A 
workman cannot give the notice required by 
sect. 2 (1), as a foundation for future proceedings 
under the Act, in the event of a common law action 
commenced after the cxiiiration of six months from 
the occurrence of the accident being unsuccessful. 

Pltf., a girl under age, who had been injured 
by an accident arising out of & in the course 
of her employment, gave notice of the accident 
& of a claim for compensation within the pre- 
scribed time, but took no fuiiher proceedings 
under Workmen’s Coiripensation Act, 1897 (c. 37) ; 
thirteen months after the accident, an unsuccessful 
action to recover damages against the employers 
was brought. After the dismissal of tliis action, 
an application was made to the county ct. judge, 
imrsuant to the aforesaid notice, for compensation 
under Workmen’s Compensation Acts : — Held : 
on the constiuction of sect. 1 (2) (6) & (4), read 
ttigether, this application for compensation could 
not now be entertained. — C iubb v. Kynocti, Ltd. 
(No. 2), [1908] 2 K. B. 551 ; 77 L. J. K. B. 1001 ; 
99 L. T. 210 ; 24 T. L. 11. 730 ; 52 Sol. Jo. 581 ; 
1 B. W. C. C. 43, C. A. 

Annotalio7Uf : — FoUd. HarriHon v. Wytbeiiioor Colliery Co., 

[1922] 2 K. B. (174. Coxud. Beimett v. Whitehead, I1926J 

2 K. B. 380. Retd. Pago v. Burtwell (1908), 77 L. J. K. B. 

1060 ; Codling v. Mowloin, [1914] 2 K. B. 61 ; King r. 

Edlnbiagh Collierieu Co. (1923), 17 B. W. C. C. 324. 

B. Where Action for Damages UnsuccessfuL 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 29. 

4072. Right to assessment of compensation — 
Application for assessment — ^To be made to trial 
judge — Subsequent arbitration proceedings.] — 

Where a workman, who has been injured by an 
accident arising out of & in the course of his 
employment, brings an imsuccessful action to 
recover damages against his employer, & is 
desirous of having compensation for his injury 
assessed under Workmen’s Compensation Act, 
1897 (c. 37), lie must follow the procedure pre- 
scribed by sect. 1 (4) of that Act, & must apply 
then & there to the judge trying the action for an 
assessment of compensation ; he cannot at a sub- 
sequent date initiate independent proceedings 
against his employer by a request for arbitration 
under that Act. — Edwards v. (iodprey, [1899] 


CaUROIlYABD V. llKnCATIl, BltUWN & 
Co., Ltd., [ 1911 J W. L. D. 125 .— 

S. AF. 

n. .] — Gwiijjasi r. 

Dukhan (^obpn (1926), 47 N. L. B. 
153.— S. AF. 

o. Binding only in ettsv of 

aiicatisa,] — Whci’c an iujurod workman 
lias the rigid' in renpeet of an injury 
sustained by him either to bring an 
aotloii at iaw or a ciairii for coinpeiisa- 
tiou under Workmen’s ComperiHatiou 
Act, 1916, against his oinpioyor the 
only bar to tiie latt>er remedy arises 
if ho Ims rtHiovered a J udgment against 
his employer ut law in respect of the 
injury. — Euiokson v, Austkalian 
STKA.MaFrrr^, Ltd. (1019), 19 N. S. W. 
L. K. J 32 ; 36 N. 8. W. W. N. 54.— 
AUS. 

p. .J — Kixe 17 . King, 


[1920] V. L. 11. 443.— AUS. 

q. .] — When a work- 

man has proceeded to have compensa- 
tion for ills injuries assessed uudor 
Workmen’s Compensation Act, 1897, 
& is defeated by reason of a ruling that 
ills case does not come within the pro- 
visions of tiio Act, ho is not thereby 
prevent, od from instituting subsequent 
proceedings iudepoudoutly of the Act, 
t,o enforce any previously existing 
remedy to which ho may have becu 
entitled. — B kckley v. Sooit & Co., 
[1902J 2 1. U. 504.— IR. 

r. ItigM to.] — Pltf. wlio was 

iiij lin'd upon the business premises of 
his employer on Jan. 23, 1915,kwhlc]i 
Avas after the coming Into force of 
Workmen’s Componsation Act, brought 
an action against his employer to re- 
cover damages for his injuries : — Held : 


ho had a right of action, his remedy 
not being confined to an application 
to the Workmen’s Compensation 
Board under the Act. — Cakmknt v. 
CiiAKLES Austin Co., Ltd.%(1915), 9 
O. W. N. 47 ; 34 O. J . II. 417.— 
CAN. 

t. statement of claim — Must not 
combine claim for damauea ct* compensa- 
tion .] — Whore a pltf. claiming under 
Workmen’s Compensation Act souglit 
to recover damages fur injuries sus- 
tained by reason of defect in the con- 
dition of the tackle: — Held: the 
statement of claim was ombarrassiug 
as attcmi)ting to c:umbinu a claim for 
dainagijs for negligence under Eni- 
ployei-s’ Jjiability Act with a claim 
for comiioiisaiiou under the Workmen’s 
Compensation Act. — Buitkn v. Anglo* 
Nfld Dev’ment Co. (1911), 9 Nfld. 
L. R. 487.— NFLD. 
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Q- Tl- «06 ; 80 U T. (172 ; 
1 ’ 1^''’ - •***•'’ ’ 5 

I W. (.'. ( /, oli, O, A. 

Amio1(iliuns :-~ ^ons^. Ihoiwkoii r. N«\v (imiid (naphain 
Juiwtioii), ( |jio.t J I K. li. ruid; UouHo V. JJixon, |1‘»01J 
f K * ^*1 Colliery Co., llUOil 

Klectrio & Ordnance Aeecs- 
florles Co.. flOOfi] 2 K. IS. r)58. Consd. Crlbb v. Kviiocli 
(No. 2 K. B. 551. Folld> ilarrlHon «. Wythe- 

2 K- <*74. Consd. Bennett r. 
WWtehead, 11920] 2 K. B. 380. Refd. CttUcriin)lo r. 

, J— v, kynocu, 

l/FD. (No. 2), No. 407J,fm^. 

4074. ^ .] — Whori‘, upon the dis- 

iriissal of an action brought by a workman iindor 
age, by his next friend, against ids <;rnployors to 
recover damages in respect of personal injuri(*s 
occasioned to pltf. by an accident arising out of &> 
in the course of his omjdoymcnt, an ai)plication 
was made to tlic judge wlio tried th(^ action to 
assess compensation to pltf. under Workintin’s 
Compensation Act, 1H07 (c. 87), s. 1 (1), & the 
judge accordingly awarded such comi)ensation : — 
/fekl ; pltf. was estopped by tlie election to take 
such compensation & the award tlierenpon mad(^ 
from proceeding further witli the action, & there- 
fore a subsequent application by Jiirri for judg- 
ment or a new trial in the action could not be 
entertained. — N eale v. Ei^p^otric & Ordnanc e 
A ccESSORfES Co., JyrD., [HlOti] 2 K. 11. 558 ; 75 
E. jr. K. E. 974 ; 95 L. 'P. 592 ; 22 T. E. IE 782 : 
S W. (5. C. 0, 0. A. 

; ^onsd. fMl»b r. Kytiocli (No. 2), 11908] 2 
iC. B. 551. Folld. HiirriHOTi r. Wj (.Immoor CJ»>IIU*ry (’<>., 
11922] 2 K. B. 074. Consd. Boniiol t i\ Wliilchoml, II 920 J 
2 K. B. 380. Refd. CodiiiiKi’. IMewloiu, [1911] 2 K. B. 01. 

4075. Whether appeal from dismissal 

of action barred.] — Where upon I Ik^ dismissal of 
an action under Employcirs’ Eiability Act, JSS9 
(c. 42), an application is iruich' under Workmen’s 
Compensation Act, 1897 (c. 87), s. 1 (1), for an 
assessment of eoinp(;nsatioii under tluit Act, the 
making of that application does not aTuount to 
the (ixercise of an o[)tion on the ]>aii of pltf. so 
ii9 to estoj) him from a])]Kialing against tlie dis- 
missal of the action under Eiiiploy(‘rs’ Liability 
Act, 1880 (c. 42), & i)l(f. is entitled to appeal 
against both decisions. — I saac^son v. New Ckand 
(Clapham Junction), J/ro., [1908) 1 K. IE 589; 
72 E. .T. K. JE 227 ; 88 E. T. 291 ; 19 T. E. IE 1.50 ; 
47 Sol. Jo. 222 ; 5 W. C. C. 85 ; (;7 ,7. T. Jo. 40, 
1). C. 

AiiihotcdioiLs : — -Consd. Neale r. Klo<*tric & (Jrdiiamuj Am*s- 
HorieH Co., |19()(;] 2 K. B. 55S. N,F. Harrison v. Wytlio- 
moor Collicrj' Co., 11922] 2 K. B. (574. Consd. BeiineU 
V. Whilehoad, 11920] 2 K. ]3. 380. Retd. Codling v. 
Alowiorn, [1914] 2 K. B. Gl. 

4076. .] — WJiere a workman 

takes common law or statutory proceedings by way 
of action against his eniployc;r, lie elc^cts that 


remedy & can only obtain compensation under 
Workmen’s ‘ ’ompensation Act, 1900 (c. 58), by 
following the exact procedure prescribed in 
sect. 1 (1) of that Act. The application must be 
made to a ct. of first insEimie once imuli*, 
fui-f-her proceedings in tlu; action are haiTed ; 
ceiiainly if the application results in a (jeiiUicate, 
the fact that it puri»oi*t8 to be asked for & madt‘ 
“ without prejudice ” being immaterial. The case 
of appet. siicccc'ding in the first ct. & failing on 
appeal is not provided for by the Act : — HM : 

(1) pltf. wjus barnnl by her election to take tlm 
compensation & by the certificate from appealing 
in tfic action, a c(;rtificate awarding compensation 
was final & the judge had no jurisdiction to grant 
it “ Avithout prejudice ” to pltf.’s right of appeal ; 

(2) th(^ wonis “ determined in such action ” in 
Workmen’s ('oinpensation Act, 1900 (c. 58), s. 1 (4), 
rneanf. determined in the ct. of first instance in 
which the action was tried. — IIarimson v. Wytiie- 
MOOR Colliery Co., L1922] 2 K. B. 1174 ; 91 E. J. 
K. B. 882 ; 127 E. T. (129 ; 88 T. \j, B. (191 ; (Hi 
Sol. Jo. (182 ; 15 13. W. C. O. 98, C. A. 

.immfaUnn : — ^/s to (1) Consd. Bcniied v. WliKxdicad, |l92fi] 

2 K. B. .‘LSO. 

4077. Deduction of costs of unsuccessful 

action - Appeal to Court of Appeal.] — Williams 
r. Army A- Navy Auxiliary (\)-oi*ERATrvE 
Society, Ltd., No. 88(11, ante. 

4078. ,] — CV)UEN V. Seaurooic 

Brothers, No. 1918, ante- 

4079. Certificate of award -From what 

court obtainable. ] — 1 1 a rki s< > n v. W yti i em< >(.)R Co l- 
LIER'Y (k).. No. 4()7(1, ante. 

4080. Certificate “ without pre- 

judice/*] — H arrison v. Wythemoor Coi-liery 
Co., No. 407(1, ante. 

4081. Unsuccessful proceedings brought 

more than six months after accident.] -(kunn 
V. Kynocu, Ltd. (No. 2), No. 4071, ante. 

4082. Action brought under Fatal Accidents 

Act, 1846 (c. 93).] — (1) By Workmen’s (kunpensa- 
tion Act, 190(1 (e. 58), s. 1 ( I), “ If within the time 
liereinafter in ibis Act limitcil for taking pro- 
ceedings, an action is brought, to i‘(‘c,over damag(‘S 
independently of this Act for injiny caused by 
any a<;cident, A it is tletcMTuined in such action 
that the injury is one for whii ii the tmiployer is 
not liable in such action, but t.hat In^ would havci 
h(*(‘n linble E) i)ay (U)mpensation und<‘r tln^ pro- 
visions of this Act, the action shall be dismisse<i ; 
but the ct. in whicJi tlie action is ti*ied shall, if 
pltf. so choost‘, ])roce(Ml to access such c-ompensa- 
tion ” : - //t'W : an action under Fatal Accidents 
Act, 181(1 (c. 98), was an action “for injury 
causvil by any accident” within Workmen’s 
(k)mpensation Act, 190(1 (c. 58), s. 1 (4). 

(2) On Jan. 7, 191 !E a workman m(4i with an 


PART XIV. SECT. 26, SUB-SECT. 1. 
— B. 

fP74i i. Riffht to assessmeiU of vornpen- 
fiation — Application for (isscMs/ncnt — To 
oe made to trial judf/r.y—iluiss v. 
Brown (John) & Co.. Ltd. (1900), S 
F. (Ct. of So88.) 855.— SCOT. 

ft. — ■ — At time of 

trial.] — Batud v. Higginrotham &; 
Co (1901), 3 P. (Ct. of Soas.) 073.— 

SCOT. 

M'ciowAN V. 8Mmr, [19071 8. C. 548. 

—SCOT. 

Pektji Ckneral Station Co^rMiiTEK 
V. STEWART (1924), 17 B. W. C. C\ 393. 

— SCOT. 

, 4076 i. IVlicther appeal from 

uifmiaaal of action burred.]- If on (lia- 
miBBal of an action brought by an 


ciiiployoo against liis oiuploycr for 
(lauioges for injury alleged to Imve been 
HUKUilnod tlirough the employer’s 
negligence, the cmpIoytMj app]i<;H to 
liaAc ttsst'ssed to him damages mider 
Workmen’s Compensation Act & such 
damages an) fui.soHfled & Judgment 
ontcred therefor with coh1.h, tbo .ni- 
I»loyeo has tiicrcby olect.ed t(» take 
such com])ousat.ion &; is eslopped from 
appealing aguinat tlie dismissal of liis 
original action. — DAiMVMrLE v. (\\na- 
DiAN l»AeiFie llY. (Jo. (8abk.), 1 1 9201 
3 W. VV. H. 820.— can. 

4076 ii. . 1 — H ’Bonn ell 

V. CJanadivn National Uyh. (Sask.) 
(1922), 03 J). L. R. 719.— CAN. 

4076 iii. .1 — Guiooiti 

V. Canadian National Rys. (Alta.), 

1192:31 1 J). L. H. 600; 119231 1 

W. W. R. 190.— CAN. 

d. Applicaiioii must be made 


hu 2 dauuiff.] — Held: the privilege of 
iiaving comjieiisut ion UHsessed given 
by Workmen’s Cornpensation Aet, 
1900, is a privilege personal to Ibo 
pursuer in the aetion for damages, 8c 
other persons, wlio huvo not claimed 
compensation within six montlLS, are 
not entitled to he His(-t;d as parties 
to the coitipenaation proceodiiigs. — 
M'Ginty V. Kyle, |19U1 S. C. 589. 
—SCOT. 

e. After appeal — Action nn- 

(tucccasful — Apjteul allowed. J — Jlcld : 
(.he olloct of the reversal of the original 
judgment was to place the parties back 
in tlie position tlioy would liave been 
in at the trial if the trial judge had 
given the judgment which the Ct. of 
Appeal held should have been given, 
when pltfs. would be untitled to ask 
for an assessment under tlie Act. — 
Ml'Cormick V. Kelliueu Lumber Co. 
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Sect. 25. — AUemaiive remedies: Sub-secU 1, B.; 
mih-sed, 2, A,'\ 

accident through a door falling on his head & 
causing him to bite his tongue. Ho immediately 
I'eported the mattoi* verbally to the foreman of 
the works, but stated that he was not severely 
injured. The accident was also repoi^ted to one 
of the employers who happened to bo present at 
the works at the time. On .Tan. J 1 , the workman 
was attended by his own doctor, who found that 
h<i was suffering fj'om an open discharging wound 
in tile tongue. The doctor continued to attend 
the workman from time to time. The difficulty 
of taking food increased, but the workman con- 
tinued to work until July 14. On July 22, he died 
of cancer in the tongue resulting fi*om the original 
injury. No notice of the accident beyond that 
above stated was pven by the workman to the 
emi)loycrs. His widow subsequently brought an 
action against the employers under Fatal Acci- 
dents Act, 1S40 (c. 93), for the benefit of herself 
& her children. At the trial the jury returned a 
verdict for the employers on the ground that the 
dticeased man had been guilty of contributory 
negligence. Application was thereupon made to 
the JiKlge to iissess compensation under Workmen’s 
Compensation Act, 1900 (c. 58), s. 1 (4) : — Held : 
no “ reasonable cause ** within Workmen’s Com- 
jiensation Act, 1900 (c. 58), s. 2, had been shown 
for the failure of the worJanan to give notice of 
the accident to his employers, ^ the widow was 
theredore not (mtitled Ui comiiensation under the 
Act. 

Semble : the only two grounds which the ct. 
will accept as evidencing a “ reasonable cause ” 
for failure to give the notice of the accident to the 
employer as requij'ed by Workmen’s Compensation 
Act, 1900 (c. 58), s. 2, are either that the injury 
from the accident was latent or that the accident 
was of so trivial a nature that it would be un- 
I'easonable to expect the workman to give notice 
of it. — Potter v, Welch (John) Hons, Ltd., 
[1914] 3 K. B. 1020 ; 83 L. J, K. B. 1852 ; 112 
L. T. 7 ; 30 T . \u K. 04*4 ; 7 B. W. C. 0. 738, C. A. 


Hijr-se(t. 2. — Acjainst Fmplover and Tiimu 
PAirry. 

A, In (ieneral, 

See Worknum’s (Compensation Act, 1925 (c. 84), 
s. 30. 

4083. Workman cannot recover double com- 
pensation.] — A workman, having been injured in 
the course of Ins employment by the negligence of 
a third pei*son, obtained an award under Work- 
men’s Compensation Act, 1897 (c. 37), against 
his employer. He then brought an action against 
the third pei'son claiming damages for pain & 
suffering, & the expenses he had been put to, & the 
balance of his wages : — Held : the action would 
not lie by virtue of Workmen’s Compensation Act, 


1897 (c. 37), s. 0. — Tong v. Great Northern Ry. 
Co. (1902), 80 L. T. 802 ; 66 J. P. 077 ; 18 T. L. R. 
566 ; 4 W. C. C. 40. 

4084. .] — VivASH V, Grounds & Newton 

(1911), 46 L. .To. 556. 

4035 . Payment of compensation — Award of 

damages in respect of capacity other than work- 
man.] — By Workmen’s Compensation Act, 1906 
(c. 58), s, 6, “ Where the injury for wliich coni- 
pensaGon is payable under this Act was caused 
under circumstances creating a legal liability in 
some person other than the employer to pay 
damages in respect thereof — The workman may 
take pi'ocoedings both against that person to 
recover damages & against any person liable to 
pay compensation under this Act for such com- 
pensation, but shall not be entitled to recover 
both damages & compensation.” 

A workman employed by a colliery co. also 
carried on the occupation of farming a small 
farm. Whilst acting in his employment by the 
colliery co. he was injured by the negligence of 
the servants of defts., L. & N. W. Ry. Co., in 
shunting a train. H e made a cLoirn for compensa- 
tion from the colliery co. & received from it thii*ty- 
four weekly payments knowing & appreciating 
that he was receiving compensation under Work- 
men’s Compensation Act, 1906 (c. 37). He 
subsequently brought an action against defts. to 
recover damages for the injuries caused by the 
negligence of defts.* servants. At the trial the 
jury gave a verdict for pltf. for £275 as dainag<^s, 
of which amount they found that £100 wiis in 
respect of the damages which he had suffered as a 
farmer. For the purposes of tlie case it was 
assumed that his earnings as a farmer could not be 
included in liis claim for compensation from his 
employers : — Held : (1) in the circumstances pltf. 
had recovered compensation from his employers 
under Workmen’s Compensation Act, 1906 (c. 58) ; 
(2) having recovered compensation from liis 
employers he was not entitled to recover the £100 
damages from defts. 

The word ” injury ” in Workmen’s Compensa- 
tion Act, 1906 (c, 58), 8. 6, means physical injury 
or hurt/, & is not a translation of tlie juristic 
term ” injuria ,'* — Wood(X)(3k v. London &; Nortit 
Western Ry. Co., |1913] 3 K. B. 139 ; 82 L. .1. 
K. B. 921 ; 109 L. T. 253 ; 29 T. L. R. 566 ; 6 
B. W.C. C. 471. 

4086. What amounts to election of remedy — 

Proceedings ” — ^Notice to employer of accident.] — 

ntf., a sawyer, who worked for J. Bros., met wiMi 
an accident caused by the negligence of a servant 
in the ernidoyment of deft. Having given notice 
of the accident to his employers, J. Bros., they 
continued to pay pltf. the same wages as before, 
& no furtlier stex)H were taken by him to obtain 
compensation under Workmen’s Compensation 
Act, 1897 (c. 37). In a common law action against 
deft, for damages : — Held : the action was main- 
tainable, because a mere notice of an accident 
given under Workmen’s Compensation Act, 1897 


(191.3), 23 W. L. R. 10 ; 3 W. W. U. 
722 ; 9 D. L. K. 392 ; 18 B. C. Jl. 07. 

—CAN. 


f, .] — Liija 

OKANBY OONSOLlDAlTfiD MlNJNO, ETl*. 
CO. (1»15). » w. W. R. 690 ; 9 

W. W. R. 062 ; 21 B. C. R. 384.— 

GAN. 


g, .] — 8LAVI.V r. 

Train & Taylor, [1912J 8. C. 704 ; 
49 So. L. R. 93 : U9121 1 8. L. T. 349 ; 
B. W. C. C. 625.— SCOT. 


h. AetUm cC* appeal 

vnBuccesBful — Further apjieal to 


Supreme Court.}— Where upon dlB- 
missal of the action in the Appellate 
Div. pltf. appcalH to the Supremo Ct. 
of Canada, he iu not required to apply 
at oncu for an asBossment under tJie 
Act & to have his claim for com pen - 
satiou stand over until the Judgment 
<m Bucli appeal or be entortfdned. — 
Green v. Crxnv Trunk Pacific Ry. 
(Alta.), 119171 3 W. W. R. 251.— CAN. 

k. Action successful — 

Appeal allowed .} — 1*ebry v, Canadian 
Pacific Ry. Co., [1922] 2 W. W. R. 
1116 ; 67 D. L. R. 446 ; 15 Sask. L. K. 
501.— CAN 


PART XIV. SECT. 25. SUB-SECT. 2. 
—A. 


4083 1. Woricmancamud recover double 
compensaiion .} — Whore a workman ap- 
plies for & obtains compensation under 
workmen's Compensation Act, 1922. 
lie cannot maintain an action for 
damages for 1.he same injury even 
than his 
Kdmon- 
R. 1042 ; 


tnougii aeit. is a person otnoi 
employer. — ^McClknachan v. 
TON (Alta.), [1926] 1 D. L. 
11926] 1 W. W. R. 449.— CAN 


4088 ii. .] — Gray v. North 

British Ry. Co., fl915] S. C. 211.— 

SOOT. 
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(c. 37), 8. 2, to the employer was not a “ pro- 
ceeding against the employer within the meaning 
of sect. 6 & did not, therefore, preclude pltf . from 
bringing an action against a person, other than 
tiis employer, whoso negligence caused the injury. 
— Perry v, Clements (1901), 49 W. It. 009 ; 17 
T. L. R. 525 ; 45 Sol. Jo. 521 ; 3 W. 0. C. 50. 
AnnatcUions: — ^Refd. Ollyor v. Nautilus S.S. Co. (1903). 
89 L. T. 318 ; Thompson v. North Kasteni Marine 
Engiueering Co., [1903] 1 K. B. 428. 

4087. Only if resulting in compensa- 

tion paid.] — (1) Where, as between an einployiM* 
^ liis workman who lias received personal injuries 
in the course of his employment, there is a payment 
of money to & a receipt given by the workman 
under Workmen’s Compensation Act, 1897 (c. 37), 
the receipt is not qualified either in terms 
or by a consideration of the surrounding circum- 
stances, that is sulTicient to bring the case within 
the operation of Workmen’s Compensation Act, 
1897 (c. 37), B. d, & to put the workman in the 
position of having exercised the option given 
him by the sect, (of proceeding, either at law 
for damages against the person legally liable for 
the injuiy, or against the enqdoyer for compensii- 
tion under the Act, but not against both) tSt so 
to preclude him from suing the person legally 
liable. SaMe : proceedings by a workman 
against his emphiyer, under Workmen’s Com- 
pensation Act, 1897 (c. 37), s. 0, for cornpensiition 
for i^ersonal injuries, should not be held to irre- 
vocably bind the workman in the exercise of the 
(jption given him by the sect, unless they have 
resulted in some compensation, as such, being 
paid to dc received by the workman in such a 
manner as to bind both parties. 

(2) A workman who liad been injured in the 
course of his employment, gav<i notice of his 
injury to his employer, but without formally 
claiming compensiition. The employer, by an 
agent, then made a lirst wt^kly payment, for 
which the workman, who was then in hospital, 
signed a receipt stating that the sum i)aid had 
been received “ on account of compensation which 
may be or become du(^ to me under Workimm s 
(’/ompensfititm Aci-, 1S97 (o. 37), in resi)ect of the 
accident which occurred to me on,” etc. [jpon 
the employ(n‘’s agent bi’inging him the second 
jiayiiient, the workman stipulated that he would 
<»nly accept that At all future payments ” with- 
out prejudice.” To this the agent assentetl 
wIiereu])on the second Ac subsequent payments 
were accepted by the workman, he giving on 
each occasion a receipt in the same form as 
before, but not stilting in terms that the i)ay- 
ment was “ without prejudice.” Eventually he 
refused to accept any further payments from 
])is employer, A& brought an action for damages 
against the person legily liable for his injmy . - 
Held : in the circumstances, the reservatioii of 
” without prejudice ” was applicable to the lir.st 


as well as to all subsequent payments, so that the 
first did not irrevocably bind iiltf. as an exercise 
of the option given liiin by Workmen’s Com- 
pensation Act, 1897 (c. 37), s. 0, & thus pre- 
clude him from bringing bis action against the 
other x^erson & recovering damages. — O i.iver v. 
Nautilus Steam Shipping Co., [1903J 2 K. R. 
039 ; 72 L. J. K. B. 857 ; 89 L. T. 318 ; 52 W. R. 
200 ; 19 T. L. R. 007 ; 47 Sol. .To. 071 ; 5 W. C^. 

05 ; 9 Asp. M. L. C. 430, C. A. 

AniudatimM : — As fo (I) Apld* Pagro r. Burtwell, [1908] 2 
K. B. 758. Retd, llovvofj v. Bradford (1911). 104 L. T. 
433. yis io (2) Consd. Pago v. Burtwell. [1908] 2 K. B. 
758. Apld. WrlKht v. Lindsay (1911), 5 B. W. C. C. 531. 
Retd, liuokle v. h. C. C. (1910), 20 T. L. K. 580 ; Howell v. 
Bradford (1911 ), JO l L. T. 433. Generally, Retd. Thoinp- 
Hoii r. North J'histern Marino Engiiioerhitf Co., [1903] 1 
K. B. 428. 

4088. Not confined to legal proceedings 


4088 i. Whai anumrUs to election of 
remedy—* Proceedings ” — Not conJin4id 
la legal proceedings actuaUv taken — 
Claim ma^ db acknowledged.] — ^An In- 
jured workman mode a claim for 
damugOH at common law against a 
porHun other than his employers. A:, 
without having takon legal procetMl- 
iiigs, i-ocelved a payment in sottle- 
nioiit of Ills claim : — Held : he hud 
“ jjrooeeded ” against a third party. A’, 
t.horoforo, ho hud exorcised his option 
& was barred fi’oiii elaiming compensa- 
llon against his employers. — ^M ul- 

V. Dick & Son (1903), G F. (Ct. 
t»f .SesH.) 120; 41 Sc. L. 11. 77; 11 
S. L. T. 433.— aCOT. 

4089 i. Jieoeijd given for com*" 


actually taken — Claim made & acknowledged.] 

(1) “ (’ircumstarures creating a legal liability” 
in Worknum’s Compensation Act, 1900 (c. 58), 
mean, not merely circumstances wliicjh in facl- 
creato a legal liability, but circumstances wliicli 
arc alleged to create a legal liability, whicli would 
be the foundation of an action for negligence. 

(2) The meaning of ‘‘ proceedings ” in Work- 
men’s Compensation Act, 1900 (c. 58), s. 0 (1), is 
not to b(^ (!oniined to legal proceedings actually 
taken, hut is satisfied if a claim is made againsii 
some iierson other than the employer for n(»gli- 
gence. 

(3) To “ r(!Cover ” compensation does not neces- 
sarily mean to recover by mcjans of legal pro- 
ceedings : it is sulficient if the workman has 
claimed c,oin])(m.s;ition & received it. 

A workman who liad been injured in the course 
of his emj)lo>arient made a claim for compensation 
against a person other tluin his emidoyer whom he 
allegetl to be under liability for negligence, 
received various payments in satisfaction of bis 
<;laim without having rcsoi-t to legal proceedings, 
though legal liability was not admitted ; — Hold: 
the woikman was iirecluded by sect. (I (I), from 
obtaining compensation from his employei* under 
Workmen’s Compensation Act, 1909 (c. 58). — 
Page v. Buhtwei.l, |1908] 2 K. B. 758 ; 77 L. J. 

K. H. 1090; 9!) L. T. 512 ; ! B. W. C. 297, 

C. A. 

AnmduJions: .Is fo (3) Consd. Powell r. Bradford (l»n ). 

104 L. T. 433; Tiickwood v. Botherliuio l^orpii., 11921) 

1 K. B. 52G. 

4089 . Receipt given for compensation — 

Receipt “ without prejudice.”] — OidVEit v. Nauti- 
lus Steam Shipping Co., No. 4087, rmti'. 

4090. Receipt not conclusive evidence.] 

who mot with an accident in the course of 

liis employment, owing, as he alleged, t-o the negli- 
gence of defts.’ servants, dt fts. not being pltf.’s 
ernidoyers, accepted several weekly payments 
from his employci*s A: gave them rc'ceipts therefor 
in the following terms ; ” Jteceived under Work- 
men’s Comi>ensation Act, 1909 (c. 58) . . . the 

L. U. 210 ; 11911 ) 2 8. L. T. 444 ; 5 
B. W. C. C. 531.— SCOT. 

1 . licet ipt cimelusive.] — 

An injured workman received weekly 
paynientH Iniin IiIh omployors. HIh 
receipt for the lirst ])ayment boro that 
it was “ compensation for accident 
Hiistaiuod.** Nearly a year later the 
receipts began to renerve clalnm 
against third parties. In an action 
at common law aguluHt a tldrd party 
lie uverred that at the date of the first 
payment he was a minor, hud no ieml 
advice, & was in ignorance of bis 
legal rights. In tlio event of success 
he offered refund the money received 
from his employers ; — Held : the 
action was barred in n»spec,t that the 


pensation — Heceipl “ vHlhoid prejn- 
dice.'’!— M uiway v. North Buitibii 
Uy. ( 1904 ), 6 F. (Ut. of ScRS.) 54 '‘.— 

SCOT. 

4089 ii. workman 

was injured by the iicgligciice of tliii-d 
iiurties. He nxjcived comiionRalion 
fi-om his employers, expressly reserving 
Ills rights against third parties. It 
was undorstxKid tliat, if he succeeded 
against the tliird parties, he wouhl 
repay bis employers the compeiisaiion 
he had recielved fifirn 
i»ronght an action against tin* thinl 
parties .• the workman had 

not “ recovered ** compensation, & the 
action was not bamMl.— W rigiit c. 
LinpbaV, 11912] S. (. 189; 4J .Sc. 
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Sect, 25. — Alternative remedies: Suh-sect, 2, A, db 
B, (a) <fe (b).] 

sum of 12s. 8<f., bcin;; compensation at the rate of 
one-half my average weekly earnings up to . . . 
in respect of an accident whi(!li occurred to me 
on or about Apr. 17, 1U09.” Subsequently pltf. 
repaid to his employers tlie amounts he had 
received from them & then sued defts. for damages. 
At the trial pltf. stated tliat he did not understand 
the nature & terms of the receipts he had signed. 
Tlie county ct. judge nonsuited pltf. liolding as a 
matter of law that pltf. had recovered compensa- 
tion within Workmen’s Compensation Act, 1906 
(c. 58), s. 6, & that his action was therefore barred : 
— Held : the county ct. judge was wrong in non- 
suiting pltf. as it was a question for the jury 
whether pltf. understood the nature & effect of 
the receipts he had signed. — Uucklk v, London 
County Council (1910), 27 T. L. R. 112 ; 4 
B. W. C. C. 113, C. A. 

4091 . Compensation claimed & received 

without legal proceedings.] — Page v, Burtwell, 
No. 4088, ante, 

4092. Ex gratia payment.]— Vivasii 

V, Grounds & Newton (1911), 46 L. Jo. 5.56. 

4003. Circumstances creating legal liability ** 
— What amounts to.] — Page v, Burtwell, No. 
4088, ante. 

B. Bight of Employer to Indemnity. 

(a) In General 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 30; Workmen’s (compensation Rules, 1926, 
rr. 2,5-27. 

4004. When indemnity recoverable — Negligence 
of employer’s servants & third party.] — ^Where an 
accident, in respect of which an employer has been 
compelled under Workmen’s Comiiensation Act, 
3906 (c. 58), to pay compensation, was caused by 
the combined negligence of another person & of 
his own servants, the employer cannot maintain 
an action for iudcmnily against tliat otlier person 
under Workmen’s Compensation Act, 1900 (c. 58), 
s. 0. 

A steamer belonging to plt-fs. was approaching 
a staith, which was being used by &; under the 
control of defts., for the purpose of taking a cargo 
of coal there from defts. Two workmen employed 
by pltfs. were in attendance on the steamer in a 
boat for the purpose of taking a rope from the 
steamer to the staith. In consequence of pltfs.’ 
sci'vants in charge of the steamer complying with 
a direction given by tlie staith-master employed 
by defts., the propeller was set in motion, with the 
result that the boat was upset, one of the work- 
men being drowned & the other injm-cd. Pltfs. 
having been compelled to pay compensation in 
respect of the accident under AV^orkmen’s Com- 
pensation Act, 1906 (c. 58), brought an action 
against defts. for indemnity under Workmen’s 
Compensation Act, 1906 (c. 58), s. 0. A comr. of 
assize by whom the action was tried found that 


both the staith-master & t-hoso in charge of the 
ship had been negligent, the former in giving 
the direction tliat he did, A; the latter in complying 
with it, without ascertaining whether it was safe 
to do so, A that their combined negligence had 
caused the accident ; A upon these lindings he 
lield that pltfs. through their servants, liaving 
been guilty of negligence which contributed to the 
accident, could not maintain the action : — Held : 
the judgment of the comr. was correct. — (’ory A 
SON, Ltd. V. Franck, Fenwick A (’o., J/rn., 
[1913] 1 K. B. 114 ; 80 L. .T. K. B. 311 ; 103 L. T. 
649 ; 27 T. L. R. 18 ; 55 Sol. .To. 10 ; 3 1 Asp. 
M. L. C. 499, C. A. 

Annotatinna Paul v. G. E. Ry. (1J)2()), 36 T. L. R. 

344. Befd. Smlth’H Dock Co. v. Rcudlirad (191 2), R. \V. 

C. C. 449 ; The Moli6re, [192.')] 1*. 27. Mentd. lie l*oleiiiiH 

& Fiiriicfls, Withy, [1921] 3 K. B. 6(50. 

4005. Compensation paid to dependant of 

workman — Unable to sue under Lord Campbell’s 
Act.] — A workman wliile working in the emph^y- 
ment of pltfs. sustained injuries from which a 
few days later he died. The injuries were caused 
by the negligence of defts.’ servants. The work- 
man left as his sole dependant tin illegitimate 
daughter. Pltfs. having paid lier compcmsti- 
tion under Workmen’s Compensation Act, 1906 
(c. 58), sued defts. under s. 6 of that Act for an 
indemnity in respect of the compensation so ])aid 
by them. For defts. it was contended that, as no 
action could be maintained under Lord Oamj)- 
bell’s Act for the benefit of the illegitimate 
daughter, s. 6 did not ap])ly : — llctd : (1 ) tlie pro- 
visions of that sect, did not require that tiu* jjerson 
recovering the compensation A the person to 
whom the wrongdoer was liable to pay damage's 
should be the same person ; (2) as there was an 
interval of time between the infliction of the 
injury A the death of the workman tluiie 
was during tliat time a legal liability f»o pay 
damages to him ; (3) the fact of the liability so 
created being subsequently abated by his death 
did not prevent the application of the sect. ; A 
pltfs. were entitled to recover. — S mith’s 1)gi;k C’o. 
V. Rkadiiead (.Torn) A Sons, [1912] 2 K. B. 323 ; 
83 L. .1. K. B. 808 ; 106 L. T. 813 ; 28 T. L. R. 
397 ; 5 B. W. C. C. 449. 

Anm>iatinn : — As 1o (1) Apprvd. Tuckwuod r. Jiodicrliam 

Corpii., [1921] 1 K. B. 626. 

4096. From whom recoverable — Fellow workman 
of injured party.] — The doctrine of common em- 
ployment does not apply as between felloiv work- 
men. ^Vhe^e injury lias been caused to a woik- 
man by the negligence of fellow workman in com- 
mitting a breach of staf»utory regulations imposed 
for the protection of the workmen, t}iej*e, if the 
injured workman has recovered compensation 
against his em})loyer under Workmen’s tbm- 
pensation Act, 1906 (c. 58), the employer is 
entitled to be indemnified by the ftillow work- 
men whose breach of the statutory regulations 
caused the injury. — Lees v. Bunkerley 
Brothers, [1911] A. C. 5 ; 80 L. J. K. B. 135 ; 
103 L. T. 467 ; 55 Sol. .To. 44 ; 4 B. W.4J. C. 115, 


workman had de f<ido rewovored com- 
pensation. — A ldin V. Strwaut, [1916] 
S. O. 13.— SCOT. 

4091 i. Compensation claimed <f* 

received wUhtnU legal proceedings .] — 
The words *i procotid against,” In 
Workers* Oompensatlon for Accident 
Act, 1900, s. IG, do not moan the takint? 
legral or formal action, or oven any 
Isolated step towards such action.— 
Heath v. Union S.S. Co., Ltd. (1904), 
23 N. Z. L. R. 637.— N.Z. 

m. Acceptance of conipensa- 

tion — Agreement to refund if damages 
received from third pony.] — ^An injured 


workman received from his employers 
weekly payments based on Workmen ’a 
Clompensatioii Act, 1906, s. 6 (1). 
under an oarrooiiiont with them to n*- 
fiind all sums received, If successful 
in u claim at common law against a 
third party : — Held : an action against 
the third party was not barred, the 
workman not having de facto recovered 
compensation. — Kelly v. North 
British Ry. Co., [1016] S. C. 19.— 
SCOT. 

n. .] — Frame v. 

Taylor, [1918] 8. C. 343.— SCOT. 

0, Election unthdrmen on terms — 


Compensation Board subrogated to rights 
of workman .] — Hu'Iton v. 'J’oronto 
Hy. Co. (1919). 45 O. L. R. 560 ; 49 
D. L. n. 216; 16 O. W. N. 2.56.— 

CAN. 

PART XIV. SECT. 25, SUB-SECT. 2. 
— B (a). 

p. Action for indemniiy — De- 
fences to — Negligence of employer <t* 
third oorfv.]— An employer liable 
under Workmen's Compensation Act 
& apart from negligence to pay com* 
poiiBation fo the dependants of a de- 
ceased workman cannot maintain an 
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H. L* ; C. suh nom, Oibson r. Dunkerley 

Brothers, 102 L. T. 687, C. A. 

4097. Intention to claim Indemnity-Necessity 
for notice.] — A ppleby r. IIorskley Co., I/td., 
No. 3320, ante, 

4098. .] — Notice of intention to claim 

indemnity must be served,* although the other 
person be already a resp. in the proceedings. — 
Howard v. Driver (1903), 6 W. 0. C. 153. 

4099. .] — Where a workman has 

recovered compensation under Workmen's Com- 
])ensation Act, 1900 (c. 58), from his employer in 
respect of an accident which was caused by the 

H 1 I. •_ A. 


(B. & W.),I/rD. V. Great Eastern By. Co. (1920), 
36 T. li. B. 314. 

4104. Limitation of time.] — Where a work- 

man in the employment of pltf. was injured by 
an ai;cident caused by the negligence of a servant 
of deft, corpn. in driving a tramcar on a tramway 
owned & worked by the corpn., & the workn^n 
recovered compensation from pltf., & an action 
was brought by pltf. against the corpn. under 
Workmens- Compensation Act, 1900 (c. 58), s. 0 (2), 
to recover an indemnity in respect thei'eof : — 
Held: Ihibiic Authorities Protection Act, 1893 
(c. 01 ), s. 1 (a), did not apply, & therefom the action 


negligence of a third party, it is not a condition need not bo commenced within six montlis next 
precedent to the employer's right to maintain an after the act, neglect, or default complained of. 


action for indemnity against the third party 
under Workmen’s Compensation Act, 1900 (c. 58), 
s. 0, tliat he should have filed & served on the third 
party a formal notice of his claim under Work- 
men’s Compensation Buies, 1907, r. 24. — Netixe- 
iNGiiAM & Co. V, Powell & Co., [1913] 3 K. B. 
209 ; 82 L. J. K. B. 911; 108 Ju T. 912; 29 
T. L. B. 577; 67 Sol. Jo. 593 ; 0 B. W. C. C. 478, 
C. A. 

Annotaiion : — ^Hontd. Tuckwood v. IIoUkmIiuiii (Jorpn., 

11921] 1 K. B. 620. 

4100. Action for indemnity— Defences to— In- 
jury not duo to defendant.] — Compensation which 
is paid after notice of injury, <fe of a claim for 
compensation, & under an agi-ecment, a memo- 
randum of which has been duly recorded, is paid 
under Workmen’s Compensation Act, 1897 (c. 37), 
s. 0. 

A fiorson against whom an employer claims 
indemnity may plead : (a) that the injury was 
not caused by his fault ; (6) that the comp4^nsation 
was not paid under the Act ; (c) that, the corn- 
])cnsation wiis greater than the amount permitted 
by the Act ; & {d) that the amount paid, though 
within the limits set by the A<;t, was not an 
amount wliich it was reasonable for the employer 
to agree to pay. — Tiioi^tPsoN & Sons v. North 
Eastern Marine Engineeuino Co., Ltd., [1903| 
1 K. B. 428 ; 72 L. J. K. B. 222 ; 88 L. T. 239 ; 
19 T. L. B. 206 ; 47 Sol. Jo. 250 ; 5 W. C. C. 71. 

Anruiialiim : — ^Refd. Howard r. Driver (lUO.’J), .0 W. ('. 

153. 

4101. Compensation not paid in 

accordance with Act.] — Thompson & Sons r. 
North Eastern Marine Engineering Co., Ltd., 
No. 4100, anfe. 

4102. Compensation unreasonable.] — 

T'iiompson So Sons v. North Eastern Marine 
Engineerinq Co., Ijtd., No. 4100, ante. 

4103. Contributory negligence of 

workman.] — Pltfs. claimed an indemnity against 
defts. under Workmen’s Compensation Act, 1900 
(c. 53), s. 0, for the compensation wliich pltfs. had 
had to pay to the dependants of a workman wtio 
Jiad been killed by the negligence of defts.’ 
servants during shunting operations. Defts. set 
up the plea of contributory negligence on the part 
of the deceased workman, So also on the iiart of 


namely, the net of negligence in dilving the 
tramcar. — T uckwood v. ilOTiiERiiAM Corpn., 
[1921] 1 K. B. 520 ; 90 lu J. K. B. 311 ; 124 L. T. 
522 ; 85 J. P. 101 ; 19 L. G. R. 09 ; 13 B. W. C. (5. 
327, C. A. ,, , 

AnnoiaHotut "R bIA. Venn u. Tedi*h<‘o. flU2({] 2 K. H. t-2 j . 

Mentd. Huylou tX Jloby Gas Co. v. Liverpool Corpn., 1 19215 1 

1 K. B. 14C. 

4105. .] — Pltfs. employed a man to driv(^ 

their motor vans. Whilst driving, he collided 
with one of defts.’ motor vans So Wiis killed. l*ltfs. 
paid the widow full eomix'nsation under Work- 
men's Compensation Act, 1900 (c. 58), So then 
brought an action for indemnity against defts. 
on the ground of the negligent driving of defts.’ 
servant. On the jury finding tlie accident was 
scjlely tiaiised by the iiegligcmce of defts.’ servant, 
judgment was entert'd for jiltfs. for the full amounti 
claimed including all costs. - -Daily News, I/td. 
V. McNamara So Co., Ijtd. (1913), 7 B. W. C. (^.11. 

4106. What included in indemnity —Compensa- 
tion awarded—Costs of compensation proceedings.! 

^\Vhere an (*mployt‘r is (‘ntitlod, undcM* \yorkmen’s 

Comi)ensatiou Ae-t, JS97 (c. 37), s. 0, to indemnity 
from a third ])(*i‘son in ixispect of compensation 
payable! to a workman for an injury for which 
that third pei*son is liabhs tlui indemnity includes 
the cost of the tJonipciLsation procc^cdings as well 
as the amount of t.he comi)i*nsation awarded.— 
Great Northern IIy. Co. v, Whitehead So t o., 
T/td. (1902), 18 T. L. B. 810 ; 4 W. C. (k 39. 

(6) Circuviatances Crcailmj a Lvijal Lialnlily- 

Sec Workmim’s C'ompensation Act, 1925 (c. 81), 
s. 30. 

4107. Obligation of defendant to plaintiff - 
Demise of room with power - Power not fit for 
Durpose.l— Defts., who were the lessees ol a fivctory, 
demised to pltfs. a room therein & agreed to supply 
to them i)owor from an engine for working a 
machine in tli<^ room demim^d at a yearly rent of 
£100. The engine was under the c;onlrol 60 m Uie 
possession of defts. While 1 he engine was workxr^ 
tlie machine, owing to a defect in the goTCi-nor, it 
went too fast, with the result that part of the 
inacliinc in pltfs.’ room became heated & broke, 
& killed a workman employed by plus, lllls., 
having paid the widow 

Workmen’s Compensation Act, 1897 (c. 37), 

^,1 the amount so paid. The 


pltfs., who had employed deceased workman on ® f « ri'cover the amount so paid. The 

defts.’ lines duiing the shunting alttiough he was sued d . t . ^ supplied power 

Htnnp rlefl.f ? — Tfpld* with recrard to the plea of jury found. ..i 


stone deaf with regni*d to the piea oi jury the purpose of 

contributory negligence by defts., under above apart from the 

enactment the question of contributory ncgli- wwkmg contract by defts. 

genco ought not to receive any dilleront treatment dem se of the mLldm ; 

from that which it would receive m between the to sup^y to ^t& powci^r ^ 

person causing & the person sulTering the injury, this was vwUrroi-irkTi riiuoIv power reasonably 

i as a le^iabiUty Ld been esteblishod pBfs. tWoro an obhgaUc^a sug^p y Power 

were entitled to the indemnity clauned.— P aul fit for the pu rpose, c. i 


action of indemnity aguiust a strangor 
under sect. 8 of tho Act wiiore the oom- 
binod acts of the employer Sc stranger 

J.— VOL. XXXIV. 


if negligent or unlawful are a cause ^ 
the wjddent. giving rise to the claim 
for compensation. — C anadian Pacific 


llY. V . Albkrta Clay Producto 
(1914), 29 W. h, R. 980 » 7 W. W. R. 
948. — CAN. 

K K 
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Sect, 26. — Attemaiive remedies: Sub-sect, 2, B, (6). 

Sect, 20 ; Sub-sect, 1 , A,] 

recover. — Bentley Brotueiis v, Mei^calpe & 
Co., [1900] 2 K. B. 548 : 75 .T. K. B. 891 ; 95 

L. T. 696 ; 22 T. L. K. 076, C. A. 

4108. Accident not direct or natural consequence 
of defendant’s acts.] — The diiver of a motor car, 
when nearing a (;art &> horse, knowing that his 
hooter was out of order, slowed down to six miles 
an hour. When abreast of the cart the liorse 
became friglitened & bolted. The driver was 
thrown & fatally injured. The dependant claimed 
compensation from the master, who brought in 
t he driver of tJie motor car as a third party. The 
count/y ct. judge found tliat the damage to the 
1 looter was not the cause of the accident, & that 
it was not negligence on the part of the driver of 
tiio car to continue running on the? road with the 
liootcr silent. The widow of the deceased could not 
tiierefore liave maintained an action under Fatal 
Accidents Act, 1840 (c. 9.3), against the owner of 
the motor car for the loss of her husband. Accord- 
ingly he dismissed resps.’ claim for indemnity : — 
Held : there was evidence to support the county 
ct. judge’s findings of fact. The mere breach of 
regulations made under Motor Car Act, 1903 
(c. SO), is not necessarily evidence of negligence.— 
IjAnkkster V, Miller (1910), 4 B. W. 0. C. 80, 

A * 

4109. .] — In the course of his employment 

a workman was killed by tie kick of a horse 
belonging, not to his employers, but to tlurd 
pai’tics, by whose servant it was brought upon the 
employers’ premises & h;ft there unattended. 
Ul)on a claim by the dependants of the work- 
man for compensation under Workmen’s Compen- 
sation Act, 1900 (e. 58), the emidoyors admitted 
liability, but claimed contribution against the third 
parties under Workmen’s ComiJonsation Act, 
1900 (c. 68), s. 0. 3’he county ct. judge held that 
the question of scienicr on the pait of the owners 
of the horse was immab'rial, that the bringing of 
the liorsi* ujion the employers’ pi-(‘mises was a 
trespass, ^ by i*eason of negligently lc?aving it 
t;hei<‘ unattended they weiv liable to indemnify 
the employers ; — Held : it was not in the ordinary 
coui*se of things tliat a horsti not known to be 
vicious should kick a man. Assuming ti'espass, 
th(^ damage in the iiresent aifu) did not naturally 
How fi'om it ; it was too remote. 3’he injury 
to deceased was not sufficiently comiectiHi with 
the trespass or negligence io be the natural or 
pi'obable consequence of it. The award against 
the third parties was therefore wrong. -Bradley 
V, WamACES. J.TD., [1913] 3 K. B. 629 ; 82 L. J. 
.K. B. 1074 ; 109 L. T. 281 ; 29 T. L. K. 705 ; 
0 B. W. C. C. 706, C. A. 

JmuttaiioH : — ^Reld. HeathV (Janurc v. Hodjycs, |J})l(iJ 2 

K. B. 370. 

4110. .] — ntfs., who were tlu? charterers 

of a ship fi-om defts., the shi])ownerB, gratuitously 
I’en loved some hatch beams at the implied request 
of the sliipowners. While the beams were being 
removed by pltf.’s servants, one of pltf.’s servants 
engaged in the work was accidentally killed. 
Bltfs. paid to his dependants compensation in 
accordance with Workmen’s Compensation Act, 
1900 (c. 58). Pltfs. claimed to recover the sum 
paid as compensation from defts. on the 
ground tliat defts. had impliedly undeitaken to 
indemnity pltfs. tor loss or damage occasioned by 
the discharge of the cargo : — Held : there; was no 
evidence of an implied undertaking by defts. to 
indemnify pltfs. The accident was not the direct 
or natural consequence of doing the discharging of 


the cargo, but was a consequence of the manner in 
wliich the discharging was done. — Cory (W.) & 
Son, Ltd. v. Lambton & Hetton Collieries, 
I/TD. (1916), 86 L. J. K. B. 401 ; 116 L. T. 738 ; 
10 B. W, C. C. 180 ; 13 Asp. M. L. C. 630, C. A. 

4111. Obligation of third party to workman — 
Workman a Ucencee of defendant.] — A painter was 
employed to do work for the owners on the top 
story of a dock warehouse, owned by the Corpn. 
of Hull, & in the occupation of defts. By the 
corpn. rules all workmen were requhed, on the 
sounding of a buzzer at noon, to leave the premises, 
which were then locked up during the dinner 
hour & re-opened at 1 p.m. The workman, 
having heard the buzzer, left off work within a few 
minutes, put bis tools together, & proceeded 
downstairs, with the intention of leaving. On 
reaching the groimd fioor, which had no windows, 
lie found the doors by which he had entered 
locked & the place in darkness. He endcavourt‘d 
to find liis way in the dark to doors on the otlii*!* 
side of the building, &, in doing so, fell down a 
hatchway, found at the trial to be insufficiently 
guarded, At was injui'ed. In an action for 
indemnity by the employer against the occupiers 
of the warehouse : — Held ; the workman was a 
licencec, whose licence did not expire until he left 
the pnaniscs, foi* AN'hich purpose a reasonabh? 
time must be allowed after work {;(‘ascd at noon, A 
the occupiei's were guilty of a. breach of duty 
towards liim {a) in leaving an open liatoliway 
unguarded in darkness ; (h) in locking up the 
jiremisc's without having ascertained that there 
was no omj l(*ft inside who miglit fall into tlic trap, 
&, therefore, were liable to indemnify the employer 
against the compensation paid by him to ih(^ 
workman. — Dickson v, Scoit (.1. A.), Itd. 
(1914), 30 T. L. li, 250 ; 7 B. W. C. 1007, C. A. 

4112. .]— In Mar. 1915, a workman 

was employed by pltfs. as a tallyman to check the 
cargo being loaded into one of pltfs.’ sliiiis lying 
at a quay in defts.’ do(;k. The work was usually 
done at the quayside, but as the niglit of Mar. 16 
to 17 was cold & the man had been at work for 
many liours, lie elei^ted to go work in a warehouse* 
belonging to defts., fj’om whitdi th(5 goods weii; 
being taken. WJiile there he fell down the well 
hole of a lift, A was injui*ed. The workman having 
obtained an award of compensation under Work- 
men’s Compensation Act, 1900 (c. 58), against 
pltfs., jilUs. bi-oiight this action under Workmen’s 
t’ompensfiUon Act, 1900 (c. 58), s. 0, against defts., 
as owners of tlie premises, claiming to be indemni- 
fied on tlie gi'ound tliat the accident was attri- 
butable to the negligence of defts. in breach of 
their duty to tin; workman. The jury, by tlie 
answers to questions left to them a(> the trial, 
found {biUr alia) that Iversons using the wareliouse 
were not reasonably protectod from falling into 
the lift well, owing to the negligence of defts.’ 
servants, but that the lift wtdl was not a con- 
cealed danger at the time of the accident : — Held : 
the workman was not an invitee to dafts.’ ware- 
house, but at most a Ucencee, &, as there was no 
conceded danger, defts. liad not been guilty of 
any breach of duty towards the workman, & the 
action failed. — ^^VlLSON Sons & Co., Ltd. v, 
Barry By. Co. (1910), 80 L. J. K, B, 432 ; 110 
L. T. 71 ; 10 B. W. C. C. 24, C. A. 

4118. .] — A constable bn duty, while enter- 
ing defts.’ private warehouse, was injured by 
falling into a saw-pit. He w'as paid compensa- 
tion by pltfs. under Workmen’s Compensation 
Act, 1900 (c. 58), & tlie pltfs. claimed under 
Workmen’s Compensation Act, 1906 (c. 58), 
s. 0 (2), indemnity from the deft. : — Held : deft. 
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was under no legal obligation towai-ds the con- 
stable, & was not liable to indemnify pltfs. in 
respect of the injury. — Great Central Ry. Co. 
v. Bates, [1921] 3 K. B. 578 ; 90 L. J. K. B. 1269 ; 
126 U T. 01 ; 37 T. I.. R. 948 ; 05 Sol. Jo. 708 ; 
19 L. G. Jl. 019, B. C. 

4114. — — woman employed as a refresh- 

ment bar assistant whilst so employed was coming 
down some stall's when a large dog owned by the 
tenant of a flat above the refreshment rooms, but 
not accompanied by any one, knocked against her 
leg, causing her to fall & fracture her ankle. She 
claimed £1 per week compensation from her 
employer, who admitU^d liability under Workmen’s 
( Jompensation Acts, but (daimed indemnity against 
the owner of the dog, wdiom he joined as a third 
paHy. county ct. judgii awarded appet. 

£1 p«u* week during the total or partial incapacity. 
^.riuTC was no evidence as to liow the dog escaped 
on to the stairs, but the (Jounty ct. judge held it 
was the duty of the own(‘r to keep his dog on his 
own premises & not to let it (escape or use the 
staircase unless it was under conti'ol, & therefore 
appet. had a right of action against tlie owner, 

A. resp. was entitled to indemnity by th<i owner : 
— Held : therci was no evidenc<i of any breach of 
duty or n(»gligonce on the ]3art of the owner of the 
<log, w’ho was accordingly not liabU^ to indemnify 
the employe'!'. — Hines v. Tousley (1926), 95 L. J. 
K. B. 77.3 ; 135 L. T. 296 ; 70 Sol. Jo. 732 ; 19 

B. W. (J. a 216, (J. A. 

4115. Negligence of defendant — Question of 
fact.] — A cattle di'over was knocked down & killed 
by a motor car. His depemdant claimed com- 
ptmsation from thc3 employe.!', ^ the third party, 
tlie motorist, consentt'd to the question of his 
liability to indemnify the employt'r being settled 
by arbn. under Workmen’s Compensation Acf., 
1906 (c. 58). The county ct. judge awarded coni- 
])ensation, &, finding that the negligence of the 
third party liad caused the atJcident, ordered him 
t(! indemnify the emiiloycr. The third paHy 
appealeil on tlie ground that there was no evidence 
of n(iglig(?nce : — Held : tlnu’e was evidence to 
suppoi't the finding. — Bate v. Worhey (1912), 5 

B. W. C. C. 276, C. A. 

4116. .] — A lad employed to attemd to 

a horstJ & cart was sent to the Hull docks, where he 
was knocked down by an engine, belonging to the 
Noiih-Eastern Railway Oo., running on a rail 
along the dockyard road, llie empUiyer of the 
lad admitted the claim under the Act, but joiruHl 
the railway co. as third pai'ties, claiming indemnity 
on the grounds of their negligent;. By consemt 
lit the pai'ties the question of the indemnity was 
dealt with by arbn. The county ct. judge awarded 
in favour of tlie employers, finding that tins rail- 
way co. were ncigligent & that the Jad was guilty 
of no contributory negligence : — Held : tliese 
were questions of fact, & as they were decided upon 
by an arbitrator under tlie Act & tliere being some 
evidence to support the findings, the Ct. of Aiipeal 
had no jurisdiction to interfere. — Cutsfokth v, 
Johnson (1913), 108 L. T. 138 ; 0 B. W. C. C. 28, 

C. A. 

4117. .] — A workman was killed by 

accident arising out of & in the course of liis 
employment, wiiilti unloading hay from a railway 
truck in the goods yard of a railway co. The 
employers paid £300 into ct. & that sum was dealt 
with by the county ct. judge in favour of the 
dependants in accordance with Workmen’s Com- 
pensation Act, 1906 (c. 58). The employers made 
the railway co. third paities, alle^ng that the 
accident was caused by the negligence of the 
servants of the railw'ay co. 3'his question was 


tried by the consent of the parties under Work- 
men’s Compensation Act, 1900 (c. 58), s. 6 (2). 
The county ct. judge found on the facts that the 
negligence of the servants of the railway co. was 
the effective cause of the injury which caused the 
workman’s death & gave judgment for the em- 
ployers against the third parties. The tliird 
parties appeialed to the Ct. of Appeal merely on 
the question of negligence : — Held : there was 
evidence to support the award & no misdii*ection. 
— Sairh V . British 1*etroleum Co., Ltd. & 
Great Western Ry. Co. (1920), 90 L. J. K. B. 
1289 ; 121 ]j. T. 436 ; 13 B. W. C. C. 253, i\ A. 

Contributory negligence of workman.] — 

See No. 4103, ante. 

Collision between ships.] —See AD.vriRAi/rY, 
Vol. I., p. 1 15, Nos. 521, 522. 


Se(;t. 26. -contracting OUT OF ACT. 

Sub-sect. 1. Aimuioved Scheme. 

J. In (ieneral. 

See Woi'krium’s ( ’ompcuisation A(;t, 1925 (c. 84), 
s. 31. 

4118. Meaning of scheme ’* — Not arrangement 
between number of employers & workmen.] — 

'riie sche7!io ri'ferred to VVorknuui’s C’ompensation 
Act, 1897 (c. 37), s. 3, is om* c‘nt<‘ved into between 
a particular emplt»yer A. his workmen & not 
bet ween a nniribi^i' of (‘iiiployers & workmen in a 
district. — Rees v. Owen (1907), 9 W. C. i\ 35. 

4119. Agreement by workman to accept — What 

amounts to — Writing not necessary.] — A work- 
man ai)j>lied for compensation under Workmen’s 
Compensation Act, 1966 (c, 58). 3310 (jrnployers 

contended that by lilling up a form A paying one- 
third of ail insurance pi'i^mium the workman luul 
agreeil to {wu'i'pt the benefits of a certified scheme 
in place of thoset of the Act. 3’his til<^ workman 
denied. ’The jmlge lield that this was the inten- 
tion of tlH5 workman, A that tlu'i'e was a Kunieient 
ccmtra(;t to satisfy the provision of H(*.ct. 3. lie 
therefore dismiss(?d the application : — Held: (I) 
the decision was right; (2) sindi a contract need 
not be in wn'iting. — Berry c. (Janteen A Mess 
(’o-oPERATiVE Society, J/ri). (1916), 3 B. W. V. (k 
449, (k A. 

4120. Validity of scheme — Rules must be certi- 
fied.] — Moss V. Great Eastern Ry. (Jo., No. 3858, 
ante. 

4121. Ousting jurisdiction of court.] — 

(loDWiN V. Admiralty (^o.mrh., N<». 1123, poftl. 

4122. Re-certiflcation of scheme — Whether 
workman bound Necessity for acceptance — Re- 
newal scheme.] — A scheim* of compensation wa.s 
ci'i'tified in Nov. 1898, by thc^ Registrar of Fi'i(*ndly 
Societies under WorknKm’s ( Vimpmisation Act, 
1897 (c. 37), s. 3, as applicjablo to ilefts.’ work- 
men, A pJtf., wJio w^as a workman in <lefts.’ 
employment, agn'cd to come in under the 
scheme. The scheme expired at the end of 1903, 
A in Dec. 1903, a renewal scheme was ceHifiod 
by the Registrar, A defts. ])ostod up a notice 
that workmen might enrol under the scheme. 
The course adopted at defts.’ works was that a 
month’s notice should be given if a workman 
wished to withdraw from the scheme. The work- 
man had not given notice of withdrawal, but he 
did not (uii'ol under the renewal scheme. Defts. 
deducted a ceitain sum from his wages as liis 
contribution under the renewal scheme, upon 
the ground that the workman was bound by the 
renewal scheme until he gave notice that he would 
not be bound by it ; — Held : the original scheme 

T*- Tr *> 



600 Master and Servant. 


Sect, 20. — Contracting out of Act: Sub-sect, d: 

B . ; 8ub-8ect. 2.] 

having expired, the workman was not bound 
by the renewal scheme unless defts. proved that 
the workman had agreed to accoi)t the new scheme. 
— ^Wilson v. Ocean Coat. Co., I/td., Treharne v. 
Ocean Coal Co., Ltd. (1905), 21 T. lu R. 021 ; 
49 Sol. Jo. 597 ; 7 W. C. C. 31, C. A. 
jinnotaiion : — ReM. Godwin r. Arbniralty Conirs. (1911). 81 

L. J. K. B. .032. 

4123. Necessity for ballot of workmen.] — 

(1) A scheme of compensation under AVorkmen’s 
Compensation Act, 1900 (c. 58), is not bad because 
it puri)orts to oust; the juiisdiction of the arbi- 
trator under the Act, & a workman wlio has 
agreed to accept the pi-ovisions of a duly certified 
scheme cannot resort to any of the provisions of 
the Act. 

(2) On re-certification under Workmen’s Com- 
pensation Act, 1900 (c. 58), 8. 15, of a scheme of 
comp<!nsation wdiich has been certified under 
Workmen’s Compensation Act, 1897 (c. 37), it 
is not necessary that a ballot of the workmen 
shall be taken before the registrar can recertify. — 
CoDwiN V. Admiralty Co>nifi., [1913] A. C. 038 ; 
82 L. J. K. R. 1120 ; 109 L. T. 428 ; 29 T. L. R. 
774 ; 0 B. W. C. C. 788, H. L. 

AvnniaiUm: — An to (1) Refd. Howarth r. Knowles, [1913] 

3 K. B. C7f». 

4124. Right of workman to benefits of new 

rules.] — A contracting-out sclu rne under AVork- 
men’s Compensation Act, 1900 (c. 58), s. 3, waa 
embodied in rules which provided (inter alia) that 
every workman in case of injury arising out of his 
employment should while unable to work receive 
as compensation a specified sum per week. The 
scheme & rules w'ere duly certified by a certificate 
of the Registrar of Friendly Societies dated 
Dec. 18, 1907, which stated that if not renew'ed 
they were to expire on June 30, 1913 ; & these 
rules wcire printed in book form. On June 12, 
1912, while that scheme A rules wor(j in operation, 
one of the workmen sustained an injury by an 
accident which incapacitated him fi-om work, A 
he thereupon commenced A continued to rcsceivt? 
compensation in accordances w’ith these rules. 
I'ursuant to a resolution of the members of tlie 
scheme under these miles, a scheme A rules were 
adopted which were for the most pail) identical 
with the original scheme & rules, but differed fiwn 
them in cei*tain paiticulars & (inter alia) in pro- 
viding tlmt every workman should receive com- 
pensation on a somewhat higlier scale as from the 
date of tlie accident. The later scheme & rules 
were certified by a certificate dated June 30, 1913, 
wliich after referring to tlie original scheme 
certificate stated that : “ Tlie certificate & the 
foregoing scheme as modified is licreby rencived 
until June 13, 1018 ” ; A tlie lules as altered were 
separately printed in book form. 3’he w’orkman’s 
weekly contributions to tlie scJieme were in fact 
of tlie same amount both before & after June 30, 
1013 ; — IJeld : the scheme & rules wdiich were 
certified on June 30, 1913, wore not a new scheme 
& rules, but merely a continuation of the original 
scheme A rules with alterations affecting (inter 
alia) the scale of compensation, & the workman, 
although injured by an accident w’^hich had hap- 
pened before that date, was entitled as from that 
date to be paid compensation on the higher scale 
under the scheme & rules as altered . — Be Beard 
& West Yorkshire Collieries of (Charles- 


worth (J. & J.), Ltd. (1917), 87 L. J. K. B. 385 ; 
118 L. T. 83 ; 10 B. W. C. C. 707, C. A. 

4125. Meaning of “ accident ” in scheme — ^Ap- 
plication of the Act — Industrial disease.] — Leaf 
V, Furze, No. 3800, ante, 

B, Effect of Acce'piance by Workman, 

4126. AVhether proceedings can be taken — To 
determine question of fact under rules.] — Under 
a scheme of compensation the affairs & the business 
of a society wore to be managed by the officers & 
a committee of management. The committee 
were empowered to stop payment of allowances 
should an injured member fail to go to work when 
able to do so. One of the rules was as follows : — 
“ In all cases of doubt or difference as to thc^ 
construction of these rules, & in the event of any 
circumstance occuri*ing which is not provided for 
thereby, the deciLion of the committee shall be 
conclusive & final, & there shall be no appeal there- 
from.” After making inquiries & hearing a 
member in reetdpt of a weekly allowance, the 
committee decided that he had failed to go to 
work when able to do so, & thereupon stopped the 
allowance : — Held : a court of law had jurisdiction 
to hear & determine the question of fact whether 
the member had failed to go to work when able 
to do so. — Haworth v. Andrew Knowles & 
Sons, Ltd. Accident Society (1903), 19 T. L. R. 
058 ; 8 vh now , llowARTii v , Andrew Knowles 
& Sons, Ltd. Accident Society, 5 AV. C . C. 57, 
V.A, 

Annotation Distd. Alloii v. G. E. By., 110141 2 K. B. 243. 

4127. Under Employers* Liability Act, 

1880 (c. 42).] — ’Faylor v , Hamstead C'ollirry 
Uo., No. 4005, ante, 

4128. Under Workmen’s Compensation 

Acts.] — A workman wJio lias agreed to come under 
a 8(;heine of compensation which has been ceiiified 
by the Rogistrai* of Friendly Societies as com- 
plying with the conditions requii'cd by Workmen’s 
(Jompensaiion Act, 1900 (c. 58), s. 3 (1), is outside 
the provisions of tlie Act altogether. 

A tinsmith employed in a Govt, dockyard signed 
a (Mintract by which he agreed to acccjit the pro- 
visions of a duly certified scheme of compensation 
in substitution for the provisions of the Act. 
The scheme provided that when it was established 
to the satisfaction of the Treasury that the death 
of a workman liad resulted from an injury within 
the provisions of tlie Act, remuneration according 
to the scale therein mentioned should be payable 
to his dependants. The tinsmith died from lead 
poisoning, & his widow claimed compensation 
from the Lords Oomrs. of the Admlty. They at 
first denied liability, but on tlie hearing of an 
application by her for arbitration under the Act 
they admitted liability to pay compensation 
under the scheme. The county ct. judge made an 
award in favour of appet. for the amount admitted 
to be due ; — Held : deceased had contracted him- 
self out of the Act, the liability of the emjiloyers 
was to be determined by the schemd solely, & 
consequently the jurisdiction of the county ct. 
judge was entirely ousted. — Horn v . Admiralty 
Lords Comrs., [1911] 1 K. B. 24 ; 80 L. J. K. B. 
278 ; 103, L. T. 014 ; 27 T. L. R. 84 ; 4 B. AV. C. 0. 
1, C. A. 

Annoialicma: — ^FoUd. Godwin r. Admiralty Comrs., [1913] 

A C. 638 ; Howarth v. Knowles, [1913] 3 K. B. 675. 

CoDBd. Leaf V. Furzo, [1914] 3 K. B. 1068. 

4129. .] — Godwin v . Admiralty 

Gomrs., No. 4123, ante. 


PART XIV. SECT. 26, SUB-SECT. l.-B. 

Q. WheUier proceedings can be folrenl.— Thompson v, R. (1921), 20 Exch. C. R. 467 ; 69 D. L. R. 170. — CAN. 
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4130 . ,] — A workman, having entered 

into an agreement with the Admlty. subjecting 
himself to the conditions of an authorised scheme 
for compensation in lieu of the provisions of 
Workmen’s Compensation Act, 190G (c. 58), was 
injured & awarded compensation under the 
scheme. He then sought to withdraw from the 
scheme, & applied for arbn. under the Act. The 
county ct. judge dismissed the application, on 
the ground that he had no jurisdiction to hear it : — 
Held: the decision of the county ct. judge was 
correct. — Barton v. Admiralty Lords Comrs. 
(1917), 10 B. W. C. C. 314, C. A. 

4131. Invalid scheme.] — Moss v. 

Great Eastern By. Co., No. 3858, a/ifr. 

4132. Where scheme terminated.] — 

Where a workman had accepted a scheme of (Com- 
pensation duly certified under Workmen’s Com- 
Xiensation Act, 1897 (c. 37), s. 3, & had met with an 
accident in the course of his emiiloyment, in respect 
of which he received weekly payments from 1901 
to 1912, when the funds of the sociediy Avcrc 
exhausted, the scheme having been terminated in 
consequence of not being rii-certilicMl under 
Workmen’s Compensation Act, 1900 (c. 58) : — 
Held : the workman, having accepted the sclicmc, 
was outside the provisions of the Act altogether, As 
could not succes-sfully claim compensation there- 
under. — IIOWARTII V. JVNOWLES (A.) & SONS, 

Ltd., [19131 3 K. B. 075 ; 82 L. .T. K. B. 1325 ; 
109 L. T. 278 ; 29 T. L. 11. 007 ; 57 Sol. Jo. 728 ; 
sub nom, Haworth v. Knowi.ks (Andrew) & 
Sons, Ltd., 0 B. W. V. C. 590, A. 

4133. Workman not heard orally by 

committee.] — Dowling v . Great astern Uy. 
Co., No. 413(i, 

4134 . To recover amount claimed under 

scheme.] — Leaf v. Eurze, No. 3800, ante, 

4136. Where power to committee to 

determine all questions.] — Under a scheme formed 
by deft. co. pursuiint to Workmen’s (Compensa- 
tion Act, 1900 (c. 58), s. 3, &; managed by an 
accident committee, certain allowamuis were to Ikj 
made “ in case of the death of a member through 
an injury arising out of & in tin? course of his 
duties in the co.’s service.” The scJicirui (hilvr 
alia) provided tliat “ any question witli regard to 
what is an injury within the meaning of that term 
as used in tlie scheme, as to whi^ arc de])ondants, 
as to which dependants arc cntithjd to receive 
payments duo from the fund, the amount or 
amounts of such ])ayments, shall be dtitermined 
by the committee.” Further, that ” if any 
question (otiier tlian sucJi tlie committee, or 
the board of directors, arc hereby exprcjssly 
empowered to decide) shall arise witli resi^ect to 
the scheme ... or with respect to tiio constnic- 
tion or meaning of the scheme, or the rules framed 
in connection therewith, or any variatmn or 
alteration thereof respectively, sucii question shall 
be settled by the committee, whose decision shall 
bo final & conclusive.” 

A workman in the employment of the co., who 
had become a party to the sohcinti, met with an 


accident in the goods depot of the co., &; died from 
his injuries. His widow claimed compensation 
under the scheme as a dependant, but the com- 
mittee declined to admit tlie claim without giving 
any reasons for their decision. In an action by 
the widow against the co. & the accident com- 
mittee claiming a declaration that the death of her 
husband was caused by an injury arising out of & 
in the course of his duties in deft, co.’s service, & 
£195 compensation ; — Held : ( 1 ) having regard to 
whole scheme, w4iich was intended to be in sub- 
stitution for the rights of workmen under Work- 
men’s (’'ornpcnsation Act, 1900 fc. 58), the com 
mitt(‘(‘, had power to determine all claims arising 
under the scheme, A: such determination was (inal ; 
(2) 1)1 tf. having failed to obtain an allowance of 
her claim by tlic committee, could not sustain the 
action. — ^Allen v. Great Eastern Uy. (Jo., 
[ 1911] 2 K. B. 213 ; S3 L. .1. K. B. 898 ; 110 L. T. 
198 : 7 B. W. (’. (’. 9Stl, (’. A. 

4136. Right of workman to mandamus — Against 
tribunal appointed under scheme — Where claim im- 
properly determined.] — Wlnire a sclierne of com 
ponsjitioi) for the workmen of an employer has 
l)een ccrtili(‘d under Workmiui’s (Compensation 
A(^t, 1900 (c. 58), s. 3, As therefore substituted for 
the provisions of the Act, & a particular workman 
has joined tlie scheme, tlie fact that lie is not hoard 
orally on a claim by liim for compensation under 
the scheme docs not confer any jurisdiction to 
(leal with liis cas() under the Act. His only remedy 
is in a yiropt'i* cast' to api>ly for mandamus against 
tlie tribunal constituted by the scheme to li(;ai‘ 
(let(U*minc his claim in accordance with substantial 
principles of justic(*. -Dowling v. Great Eastern 
Uy. (Jo. (1919), 88 L. .1. K. B. 380 ; 120 L. T. 400 ; 
12 B. W. (’. (J. 12, (C. A. 


Sub-sect. 2. -Contracting Out Contrary to 
Act. 

See Workmen’s (Jompensalion Act, 1925 (c. 81), 
s. 1 (3). 

4137. What amounts to — Penal clause.] — An 

injured workman made a written agreement with 
his employers imth'r which Ik*, accepted the full 
comp(msaUou due to him under Workmen’s (Com- 
pensation Act, 1900 (c. 58), as long as lie was totally 
(lisabh^l by the accident, JIi) also agriicd that 
he would submit himself under certain circum- 
stanc(\s to the medical rcfcri^o of the district in 
the e\'(int of any dispute arising as to his fitness 
for employment, An that if he refused to assist in 
th(' application for examination by Uk^ medical 
referee all further rights to compensation in respect 
to the accident should cease : — Held : the xR^'R^t'l 
clause at the end of thij agreement was a con- 
tracting out of the Act, contrary l.o Workmen’s 
Compensation Act, 1900 (c. 58), s. 3 (1). — British 
A South Amerkjan Steam Navigation (Jo., 
Ltd. i\ Neil (1910), 3 B. W. C. (J. 113, C. A. 

Agreement to accept lump sum.] — Sec 

Sect. 15, sub-scct. 3. 
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Master and Servant. 


Part XV. — Apprenticeship. 


SBcr. l.~THE CONTRACT OF APPRENTICE** 
SHIP. 

fcJUB-SECT. 1. — COMPABISON WITH CONTRACT OF 

Service. 

A, Jnlcniion of Parlicft, 

4188. Decisive of nature of contract.] — The 

intention of the parties at the time must decide 
whether a contract be in ttie nature of an ap- 
prenticeship or of a hiring & service. They iu*e 
not convertible. — R. v, JiiTTLE Bolton (In- 
habitants) (1783), Cald. Mag. Cas. 367. 

Ar^cUitma ;-~Dbtd. U. v. Laindon (1799), 8 Term Hop. 379. 

PoUd. K. V. EcclcHton (1802), 2 East, 298. Alid. R. i?. 

J ^ Distd. U. V. Mountsorrell 

R. «. Shiiifleld (1811), 14 
Mai^rarot'fl, King’s Lynn (1820). 6 

B. & C. 97 ; R. v. Croditon (1831), 2 B. & Ad. 493 ; R. w. 

(IsStMid® & W. 2^6.* ”• 

4139. .] — Wliere the pauper agreed with a 

weaver to serve him for a yeai* & a half & the 
master was to t(iach him to weave & the pauper 
was to liave lialf his earnings &, find liimself in 
eveiything under wliicli contract the pauper 
served his master for above a year: — Held: he 
thtjreby gained a settlement as by hiring & service 
it being the apparent intention of the paiiics to 
create tlio relation of master & servant & not that 
of master & apprentice.- -R. v. Eccleston (In- 
JfAiUTANTs) (1802), 2 East, 298 ; 102 E. R. 382. 
^7tW)(a«i(ms;--Di3td. R. v. Hhlnflold (ISIJ), 14 East, ,54 1 ; 

WlaWord 

(183d), 4 Ad. & Jiil. 210. 

4140. .]~R. V. Combe (Inhabitants), No. 

41,')!, poai. 

4141. To be collected from whole instru- 

ment.] (1) \Vheth(‘r a contract b(i a contract of 
apprenticeship or of hiring & service must depend 
on the intention of tlio parties which is to be 
collected from the whole of tlieii’ agreement. 

(2) If the relation of mastcM* ^ servjint be created 
by the contract of the parties, though they do not 
use the very words “ master & apprentice ” yet 
if tliey use words tantamount it is sufficient 
(Loku Kenyon, C..T.). 

(3) The first question is ... on the admissi- 
bility of the parol evidence. This pai*ol evidence 
was not offered to contradict tlie written agree- 
ment, but to ascertain an independent fact I pay- 
ment of preinium to master] & I think it was 
properly received in evidence (Loud Kenyon, 
C.J.).— R. V. Laindon (Inhabitants) (1799), 8 
Term Rep. 379 ; 2 Const. 378 ; 101 E. R. 1444 

lo (1) Distd. R. v. Fwlosioii (1802), 2 

East. 298. Refd. R. ». ShinllcUl (1811), 14 EasL 541 
^'u«sell (1837), 2 Dooc, 158. 

Afi hi (3) FoUd. U. 1’. Llangunnor (1831), 2 B. d: Ad. 616. 

Apld. R. r. Stoke upon Trcnl, (1843), 5 Q. B. 303. 

4142. .] — R. V, 8t. Maroaket’s, 

King s Lynn (Inhabitants), No. 4159, post. 

4143. As shown by principal object of 

agreement.] — An adult contracts to serve a 
plumber as an articled servant for four years, to 
learn his trade, at weekly wages; to be con- 
sidered as an out-apprentice ; to do gardening or 
any other work his master set him about ; &, 
when ill, not to receive wages ; the master agree- 
ing to teach him Ids trade. This is not a contract" 
of hiring & seiwice, but an imperfect contract o 
apprenticeship. 

The master undertook to teach the pauper hii 
tiadc, so that the leaining a trade was clearl> 


one great object of the parties to the contract. 
There is a provision in the instrument, that if tlio 
pauper should be ill the master shoiild not pay 
him any wages during the time of his illness. 
That is by no moans an improper stipulation in 
a bargain for an apprenticeslup, but in tlio case of 
a hiring & service the law imposes on the master 
the obligation of providing for a servant during 
illness (Baylky, J.).- R. v, Tipton (Inhabitants) 
(1829), 9 B. & C. 888 ; 4 Man. & Ry. K. B. 703 ; 
2 Man. & Ry. M. C. 415 ; 8 L. J. O. S. M. C. 52 ; 
109 E. R. 330. 

4144. .] — R. v. Great Wish for d 

(Inhabitants), No. 4172, post, 

4145. .] — The justices were quiii; 

right in regarding this as a hand fide contract of 
ax^prenticeship, meaning that the real object tif 
the contract was that he should be tauglit to be a 
nding groom, & not merely that he should be 
employed as a stable-boy for a term of 
years (Lord Alverstone, C.J.). — TToran v, 
Hayhoe, 11901] 1 K. B. 288 ; 73 L. J. K. B. 133 ; 
90 L. T. 12 ; 68 J. P. 102 ; 52 W. it. 231 ; 20 
T. L. It. 118 ; 48 Sol. Jo. 117, I). C, 

4146. Subordinate service In other 

capacity.] — K. was “ clubbed ” with It. for tlmuj 
years at so much i)er week, & also agiecid to d(j 
any work that R. set him about. The tenn 
“ clubbing,” signifies, contracting to serve for the 
pur})ose of being taught soiiu; art or trade, & to 
liavc less wages on account of learning it. 

3'h<irc‘ is an hiring & service to give tlie pauper 
a settleiucnt. Tlie doubt at the sessions was 
raised from the agreement’s stating that the 
pauper was hired for a length of tinu*, & was to 
learn a trade fi'om his nuistcr. But the concluding 
scuitencc puts it beyond cpiestion, tluit it was 
intended that he should be an hired servant, 
not .an apprentice, “ for thc^ paui)er was to do any 
work his master put him about ” (Lord Kenyon, 
(5.J.). — R. V, OOLTISJIALL (INIIABITANTK) (1793), 
Nolan, 21d ; 5 Term Rep. 193 ; 101 E. R. J09. 


Annotation B : — Distd. K. V. Laindon (1799), 8 Tcnn Rci), 

379. Folld. R. r. Marlham (1801), 1 East, 239. 

4147. ,] — A man vdio was a 

carpenter &. occupuji* of land, was applied to by 
another t(j permit I urn tt) succeed a then ap- 
prentice he had. The master said he would take 
no more apprentices unless tlu^y would work on the 
land us well as at the trade, & that he would take 
him to do work as a servant. It was agreed, that 
the ]#auper should live with the master for thri-e 
years, learn the business of a carjienter, do 
any other work lu^ req\iired him to do. I’he 
master was to pay weekly wages, & for over-woj’k ; 
— Held : this was a defective cont raiit of a])- 
prenticeship, & not a (contract of hiring & ^Kua ice.— - 
R. V. luHTHAM (Inhabitants) (1836), 4 Ad. A 
El. 937 ; 2 liar. & W. 7 ; 6 Nev. & M. K. B. 
320 ; 3 Nev. & M. M. C. 589 ; 5 L. J. M. G. 105 ; 
lllE. K. 1036. 

4148. Deductions for illness, etc.] — 

A. clubbed with B., which signifies serving another 
for the pupose of learning a t^ado, for tlirce years 
at a ceil-ain rate of weekly wages with a i)roviso 
that if he were i)revented from working by bad 
weather, illness or want of employment there 
should be a proportionate deduction of wages : — 
Held : A. gained a settlement by serving a year 
under this agreement though occasional deductions 
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on these accounts were made. — K. v, Mautham 
(Inhabitants) (1801), 1 East, 280 ; 102 E. 11. 93. 


-^Diaid. R. v. Kdgmond (1819), :i B. & Aid 
107 ; R. V, PoloswortU (1824), 4 Dow. & Ry. K. B. 258 

4149 . - . 

vice.] — B. V 

4166, post. 

4150. Contract void lor want of stamp.] 

B. V. lIiGiiNAM (Inhabitants), No. 4229, post. 


Instruction Incidental to ser- 

Northowram (Inhabitants), No. 


li. Instruction the Primary Object. 

4151. General rule.] — A pauper was “hii'ed** 
by his uncle, a carpenter, “ to learn his ti'ade,” 
& “ was to do any other work as well as that of a 
carpenter.’* llis uncle was to find him part of liis 
food & clothin{^, but lie was to lodge with his 
father. Pauper served his uncle on these terms 
live years. At the end of two years it was pro- 
posed to draw up indentures, to exempt pauper 
from the militia ; but none ever were drawn up : — 
Held : this was not a contract of hiring & service, 
but an imperfect contract of apprenticeship. 

In determining what is the true natm'e of the 
contract, the intention of the pcirties is principally 
to be regarded (Loiii) Tenterden, C.J.). 

The parents proposed to send tlie pauper out to 
service ; but the uncle suggested that it would be 
better that ho sould go & loai'n his trade. The 
object, tlierefore, clearly, from that moment was 
to put the pauper with his uncle as a pupil & 
apprentice, Ac not as a servant (Lord 3’enterden, 
C.J.). — B. V. Combe (Inhabitants) (1828), 8 

B. & 0. 82 ; 2 ISlan. & By. K. B. 30 ; 1 Man. & 
By. M. C. 283 ; 6 L. J. O. S. M. C. 105 ; 108 E. B. 973. 
AiVMiatvms Folld. R. v. Edliigalo (1830), 10 B. & 0. 730. 

Refd. K. V. Tlptou (1820), 0 B. & O. 888. 

4152. .] — Where the substantial object of 

the parties to a contract is to learn, &> not to serve, 
the contract should be deemed one of apprentice- 
ship Ac not one of hiring & servhje (Bayley, J.).- - 
It. V. Edinoale (Inhabitants) (1830), as reported 
in 10 B. & C. 739 ; 109 E. B. 024. 

4153. -- — .] — Where teaching Ac learning ari' 
the principle object of the pai’ties, though there 
is a service the contract is considered to be one 
of apprenticeship (Taunton, J.).- Jt. v. (Jbediton 
(Inhabitants) (1831), as rejiorted in 2 ih Ac Ad. 
493 ; 109 E. B. 1220. 

AnnotaHrms : — Folld. K. r. Nrwfnwn (1S34), 1 Ad. &. Kl. 

238. Refd. 11. V. (Jroat Wihhford (1835), 4 Ad, & El. 210. 

4154. .] — B. V. Great Wishi^’ord (In- 

habitants), No. 4172, jiost. 

4155. .]— lloKAN V. nAYHOE, No. 4145; ante. 

4156. Express contract to teach.] — IVliere the 
father agreed with B. that B. should take his son 
for six years, to teach him the trade of a frame- 
work knittei*, & he was to allow B. 9^#, a week for 
the first three yoai-s, for teaching him & his board 
Ac lodging ; — Held : this was a defective contract 
of apprenticeship, Ac therefore the son did not 
gain a settlement under it. — 11, v. MountsoIvRELl 
(Inhabitants) (1814),2M.AcS. 400; 105 E.B. 452. 

4157. .] — Where by a parol contract the 

n Ulster agreed to teach the pauper to make 
stockings during the year, for which he was to 
receive two guineas, & the pauper was to have 
his earnings, paying his masUir for the use of the 
frame, etc., Ac the pauper continued in the eervic(i 
a year Ac a half :—Held : the pauper did not 
gain a settlement by hiring Ac service. 

The only agreement was tliat the master shoidd 
teach the pauper for a year (Lord Eij^enborough, 

C. J.). — B. r. Bn.BOROUGH (Inhabitants) (1817), 
IB. & Aid. 116; 106B. B. 43. 

Annotations :—VoVii. R. v. St. Alary, Kidwelly (1824), 2 

B. & C. 750 ; H. v. Crodltoii (1831). 2 B. & Ad. 493. 

Refd* R. V. Nowluwu (1834), 1 Ad. & El. 238. 


4158. .] — The father of a pauper aged 

fourteen years agreed by parol to give a shoemaker 
a guinea for teacliing his ti'ade to the pauper for 
twelve months. The son served the* twelve months 
under the agreement. At the end of that period 
the father agreed that his son should work for the 
shoemaker for twelve months making shoes at 3d. 
per pair for the first six months & Id. per pair for 
the last six months under this latter agreement 
the pauper served six months only : — Held : tliis 
latter service could not be connected with the 
service of the former year so a-s to give a settle- 
ment inasmuch as the first agreement created the 
relation of teacher Ac scholar Sc not that of master 
Ac serv.'irit Ac the whole year’s service re<iuircd to 
confer a settlement must be under a contract 
or contracts creating the r(*lation of mast<*i’ Ac 
servant. — B. v. St. Mary, Kinwwj.LY (Inhabi- 
tants) (182i), 2 B. & V. 750; 4 Dow. & By. 
K. B. 309 ; 2 Dow. Ac By. M. C. 291 ; 107 E. B. 
562. 

Annotation Consd. If. i'. CmlKoii (1831), 2 B. & Ad. Jli:!. 

4159. .J- '(1) The ({uestiou of intention is 

to be collecU'd from all the circ u instances ; no 
particular form of woids being necessa-ry to ereate 
an apprenticeshi]). 

(2) A j)ri‘miiim to the masUn* is not a necessary 
ingrediimt ; thoiigli iluj giving of a premium may 
be a strong circumstance to infer an inUmded 
appiHmtieeship. 

A shoeinak(‘i* [>toi)os('i 1 to tiu? mother of a paujiei* 
to take 1dm to learn liis business. The boy was 
to Bcii ve four years, was to board Ac lodge with his 
mother, Ac was to Jiavo half of what lie earn(;d. 
The mother consent(‘d, Ac the boy served four 
years upon those ti;rius. No indentures were 
ex(*cuti‘d, on ac^count of the poverty of the mother ; 
Ac no premium wfis paid : — livid : this was not a 
contract of hiring Ac servicu*, but a directive con- 
track of aj>prontict‘shii). - K-. v. St. MARGAiiE'r’H, 
King's J^vnn (Iniiaiutants) (1826), 6 B. Ac 0. 
97 ; 9 Dow. Ac By. K. B. 169; i Dow. Ac By. 
M. (1. 260; 5 L. J. O. S. M. C. 18; 108 E. B. 
388. 

Annotuiioim : -As to (1) Apld. 0. r. I'oinlto (J82iO, 8 B. & (\ 

82 ; If. r. K«lii)>falc (1830), 10 B. & (.. 739. Consd. B. v. 

Groat Wlshford (183.')), 1 Ad. S: El. 21(5. Reid. If. r. 

Nowtowii (1834), 1 Ail. A’ Kl. 238. (icnrrull!/, Refd. R. 

r. Iidithaui (1830), 2 Har. A W. 7. 

4160. .] — li. V. ’I’lUToN (Inhabitants), No. 

1 1 13, ante. 

4161. — .]— 'J’Ik; paupei- by an unstfimped 
iiieniorandum, to wliich his fatiu'r was a party, 
hired himself in tlie s<*rvi(;e of T. W. to labour 
at th«* art A: mysU^ry of a (;ot-tH)n weaver for tliree 
yeajs ; Ac he promised T. W. that liis secrets he 
would keey), all Ids lav^ful commands strictly 
obey, Ac serve him faithfully for the said term. By 
the same memorandum tin* inasUn* undeikook, as a 
reward for pauper’s labours, to give him half 
Ids just earidngs ; Ac furth(*r covenanted, as a 
comydete (compensation for his industrious servicces, 
to instruct him in all the art Ac mystei'y of a cotton 
weaver, to the utmost of his power, in the above 
term; — Held: the agrccmciiit witli T. W. wjis a 
defective contract of apprenticeshi p.-H. v. 
NirrHER JiNUTSFORD (INHABITANTS) (1831), I 
B, Ac Ad. 726 ; 9 L. .1. O. H. M. 0. 52 ; 109 E. U. 
9,57. 

4162. - — — .r. S. agreed with a llannel manu- 
facturer foi* 12 inuntlis, to learn Uk* art of weaving 
flannel. In* iM ceiving ou<c-lialf of what he oarnocl, 
Ac finding liiiustilf in m(*at, drink, Ac lodging, Ac 
the lufistor to have the other half for teaching 
him i—Ueld : a defective contract of apprentice- 
ship, Ac not a contract of hiiing Ac service. — B. v. 
Newtown (Inhabitants) (1834), 1 Ad. Ac El. 
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Mastek and Servant. 


Sect, 1 . — TJie conlract of apprenliveship : Sub-aecL 
1, J?., C. cfc D.; mih'secla, 12 tSb li, A,, B, & 
C. (g).] 

238 ; 3 Nev. & M. K. B. 306 ; 2 Nov. & M. M. C. 
226 ; 3 L. J. M. C. 79 ; 110 E. K. 1106. 

AnnMalion .---'EM. 11. r. CJwit WisJifurd (18ai»), 1 Atl. & 

Kl. 216. 

4163. For no fixed period.] — A mastt‘ 1 * 

workman employed in a trade within 6 Eliz. c. 4, 
a xierson \^'ho had never before worked in it, 
under a pai*ol aj;i*(*ement to teach him the business, 
in consideration of a pi-emium & to pay him 
>veekly wa^r^^s. This is not an apprenticeship 
within tlie statute. 

There is no instrument to constitute the relation 
of master & apprentice ; there is no evidence of 
any term being fixed ; & he was to be paid weekly 
wages fi-om tho moment of his being set to work 
(liOitD Ellenbouougii). — Beale v, Geale (1809), 
2 CVimii. 1 ; 170 E. R. 1060, N. P. 

4164. Terms in contract negativing ap- 

prenticeship.] — By an agreement in writing deft, 
engaged pltf. who was of full age, as an “ improver** 
to tlie trade of watcli repairing, & undertook to 
(each pltf. or cause him to be taught for two yeai's. 
i’ltf. paid a pi'cmium &; was paid a weekly wage & 
undeiiook tcj employ himself industriously & to the 
best of his abilities. The agi*eement also provided 
(iiat i)ltf. should w;ork the weekly standai'd hours, 
•to that any short time occasioned by pltf. either by 
sickness or any other cause should be deducted from 
his weekly wag(‘ in i)i‘opoi-tion tc the loss of time, 
tV- that any overtime worked should be paid for in 
the same ratio. Annexed to the agreement were 
the following terms : “ Improvers are required on 
trial one week. No wag<‘S paid during time of 
trial. Impwjvei's must sup])ly their own tools. If 
improver’s time is completed at or under twenty- 
one years of age he must be articled as an 
apprcntic!e, but if his t(?rm commences after the 
age of twenty-one, a written & stamped agreement 
must be drawn up duly signed,’* Pltf. having 
been dismissed for gi-oss misconduct during the 
cummey of the agnjcmient, sued deft, for damages 
for brcai h of contract ; — Held : on the con- 
struction of the agretjuuml, it was not a contract 
of apprcnticeslii]!, & defti. wfis <mtitl(*d to dismiss 
pltf.-— J ames v. Kkautii (1916), 26 T. Ji. H. 240, 


4165. Payment to master In consideration of 
teaching.]-- — Wheit* the father of the pauper con- 
tracted with J. S. that his son should be with him, 
A should work Avith him for two ycai-s, A have 
what he got, A should allow 2.s. per week out of liis 
gains to J. S. viz. 1.^. for teaching him the business 
of a frame-knitUu-, 9d. for the rent of a frame, A 
3d, for the standing : — field : this was a contract 
of hiring A st^rvice, A not an appi-enticeship. — 
B. V, Burbach (Inhabitants) (1813), 1 M. A S. 
370 ; 105 E. R. 139. 

Diltd. 11. r. Bil borough (1817), 1 B. & Aid. 

A Margaret ’ h. King’s Lynn (1826), 6 

V; it (1830). a Man. A By. K. B. 

048 ; Jl. r. Newtown (1834), 1 Ad. & El. 238. ^ 

4166. .] — A contract between master A 

seiwant is not necessarily a contract of apprentice- 
ship, because it contains a stipulation about the 
servant being “ taught ” or “ instructed in ** his 
work. By agreement betAveen A., B., A C., A. 
ag^ed to hire B. lor thit*e yeai*s to dress silk, at a 
certam rate per week in piX)portion to the work 


done. 'There was then a stipulation that G. should 
receive from A. a sum per week for “ super- 
intending A instructing ” B. to bo a competent 
workman : — Held : this was a contract of hinng A 
service. — K. v, Northowram (Inhabitants) 
(1846), 9 Q. B. 24 ; 2 New Sess. Gas. 437 ; 15 
L. .T. M. C. 149 ; 7 L. T. O. S. 183 ; 11 .T. P. 4 ; 
10 Jur. 1003 ; 115 E. B. 1184. 

4167. No contract to teach.] — Three months 
after a pauper, under age, had hired Idmself 
generally to a brick maker for a year, they entered 
into a written contract, unstamped A without seals, 
whereby the pauper covenanted A agi*eed to serve 
his master for three years, to learn to make bricks, 
etc., on condition of Ids master finding him in 
board, lodging, A clothes, A for him to be decently 
clothed at the end of the tliree yeai*s, on con- 
dition of his attending the kiln at nights ; — Held : 
this contract was no proof of an apprenticcsldp in 
the contemplation of the parties, but only of a 
new hiring, for the master did not bind Idmself 
to teach him the trade. — li. v, Sihnpield (In- 
habitants) (1811), 14 East, 641 ; 104 E. li. 709. 

4168. .] — The sessions sent up a case to the 

Ct. of K. B., which found certain facts, A set out 
this written agreement : “ Memorandum, that the 
undersigned R. L. agrees on behalf of his son 
B. L. that he shall serve B. M., of etc., in his 
business of a wheelwright, from this time to 
May 27, 1830 ; the said B. M. paying, at tlie 
expiration of the said term, £5 to the said R. Ji. 
the younger ; R. L. to find his son clothes, washing, 
A all other necessaries, A R. M. moat, drink, A 
lodging,** A the case also stated tliat resps. jiro- 
posed to give in evidence, conversations between 
the parties A at the time of signing the agreement, 
A also an indorsement on the paper on which the 
agreement was written, which evidence was 
rejected, A the case concluded by submitting to 
the ct., as a distinct question, whether the agree- 
ment w£is an agreement of hiring A service, but 
not submitting any question aa to the admissibility 
of the evidence ; — field ; this agreement was a 
contract of hiring A service. — R. v. Billingiiay 
(Inhabitants) (1836), 5 Ad. A El. 676 ; 2 liar. A 
W. 419 ; 1 Nev. A P. K. B. 149 ; 1 Nev. A P. M. C. 
29 ; 6 L. J. M. C. 38 ; 111 E. R. 1321. 

AnmAtUion : — ^Refd. U. t’. Northowram (1846), !J Q. B. 21. 

C. Use of Technical Words, 

4169. Not essential to contract— ** Master ” A 
“ apprentice.”] — R. v, Laindon (Inhabitants), 
No. 1111, anie, 

4170. .] — A contract under seal, A 

stamped, to serve another for three yeai's at so 
much per week, the master agreeing to learn the 
other a trade, A the latter agreeing if he lost any 
time to the prejudice of his master to abate so 
much i)er day, constitutes an apprenticeship. 

No technical words are necessary to constitute 
relation of master A apprentice, nor is it necessary 
that there should be any premium given to the 
master (Lord Kenyon, C.J.). — R. v, Rainham 
(Inhabitants) (1801), 1 East, 531 ^ Const. 

383; 102E. R. 205. 

Aim9i(dion» :—<ioiad, 11. v. Eccloston (1802), 2 East, 208. 

Befd. R. V. Tipton (1829), 8 L. J. O. 8. M. C. 62. 

4171. .] — R. V, St. Margaret’s, King’s 

Lynn (Inhabitants), No. 4159, anie. 

4172. “Teach” A ‘Meam.”]— The true 

test, whether an agreement is a contract of hiring 


PART XV. SECT. 1, SUB-SECT. 1.— B. 

4167 1. Ao cotUract to tvach.]- Tlio 
uiuployiuput of pupil tcocliorH & moni- 
tors in Natioual schools in iivlanil is 


ail omploymont within National In- 
Huranoc Act, 1011 (c. .65), &; the Oomrs. 
of Natioual Education are the cm- 
ploycrs. It is not a contract of 
ttl>prcnlicc8liip, bccauso an osseutial 


oloment of apprcnticcsliip, the riglit 
to rooeivo instruction, is absent from 
the contract . — lie National Inbuii- 
ANCK Act. 1911 (Pupil Tkachebs & 
Monitoks), 11013] 1 1. II. 210.— IR. 
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or of apprenticeBhip, in the apparent object of the 
parties, & if that object is for one party to teach 
& the other to learn, the agreement is a contract 
of apprenticeship. 

It is not necessary that the precise words, to 
teach or to learn, should occur in the a^ement, 
to constitute it a contract of apprenticeship. — 
K. V. Great Wishfokd (Inhabitants) (1836), 4 
Ad. & El. 216 ; 1 Hai*. & W. 489 ; 6 Nev. & 
M. K. B. 640 ; 3 Nev. & M. M. 0. 367 ; 6 L. J. 
M. C. 26 ; 111 E. It. 768. 

AmMtations : — ^Befd. U. r. If?htham (1830). 4 Ad. & El. 
937. Mentd. It. v. "Wosl Riding of YorkHhiro JJ., Tollor- 
lon V. Idio (1842), 7 Jur. l.'i; Kx p. Tollorton Overseers 
(1842). 3 Q. B. 792. 

Z>. Fayinent of Premium* 

4173. Not essential to contract.]— It. v* Bain- 
jiAM (Inhabitants), No. 4170, ajitc. 

4174. .] — B. r. St. Maiwiaiiet's, King’s 

Lynn (Inhabitants), No. 1159, ante. 

4175. Proof of payment — Admission of extrinsic 
evidence.] — It. v. Laindon (Inhabitants), No. 
4141, ante. 

Return of premium.] —Nrc Sub-Hoct. 12, H.; 

Sub-sect. 13, M., post. 


Sub-sect. 2. — Capacity op Parties. 

4176. Who may be master — Infant.] — An ap- 
pi’entice bound to an infant gains settlement under 
indenture notwitlistanding master’s infancy. — 
It. V. St. Petrox (Inhabitants) (1701), 4 Term 
Rep. 196 ; 2 Bott. (ith od. 401 ; 100 K. R. 970. 

4177. Different persons in succession.] — 

It. V. Louiti (Inhabitants), No. 4230, post, 

4178. Corporation.] — A contract of ap- 

pi^mticcship is not invalid by reason of th<5 f.ict 
that the master to whom tlie apprentice is bound 
is a corpn.— Burnley Equitable Co-operative 
& Industrial Society v. Casson, [ISOIJ 1 Q. B. 
75 ; 60 L. .1. M. C. 59 ; 63 L. T. 652 ; 55 J. l\ 
166 ; 39 W. It. 124 ; 7 T. L. It. 41, 1). (’. 

4179. Who may be apprentice — Adult.]- -- It. v* 
Tipton (Inhabitants), No. 4143, ante. 

4180. There is notliing which 



AitMSTRONG (1893), 9 T. L. It. 165. 

Infant.] — SeCf generally , »Sub-scct. 3, post . 


Sub-sect. 3. — Contracts by Infants. 

A. Wheifi Binding. 

See, generally. Infants, Vol. XXVIII., pp. 152 
cl seq. ^ . ... 

4181. By custom.] — An infant caimot bmd nun- 
self apprentice except by special custom. 
Whittingham V. lliLL (1618), as reported in Cro. 
Jac. 494 ; 79 E. R. 421. 

AnnotiUums: — Reid. WalU'i* r. Jry 

443. Hentd. Cori»o v. Overton (1833), 10 Bmg. 2oi. 

Custom of London.] — Sec Sub-sect. 3, B., 

^^^182. As being for Infant’s benefft.]-— An infant 
may bind himself apprentice by indenture, because 
it is for his benefit ; &, though he be a paujier 
in the parish workhouse at the time of the bindmg, 
& the parish officers pay the premium, yet it is 
not necessary tliat they ^ould sign the indenture, 


or that the justices should assent thereto, if the 
apprentice bo not a parish apprentice withm 43 
Eliz. c. 2. — K. V. Arundel (Inhabitants) (1816), 

5 M. & S. 257 ; 104 E. R. 1045. 

4183. .]— In an action by the master of an 

apprentice upon a covenant in the apprcnticeslup 
deed by the apprentice, who was an uafa-Rt at the 
date of the deed, for the payment of the balance of 
the premium three ycai*s & a lialf after that date, 
the jui*y found that the deed was a provident & 
proper arrangement for the infant, necessary 
if he wished to learn the busin^'ss to which ho was 
apprenticed, that tht^ premium was fair & reason- 
able, & that instruction had been given under the 
deed 7/c*W ; the liability of the infant for 
nticessary instruction duly previded stood upon 
th(^ same footing as that for ordinary necess^ies 
supplied to liini, & conseciuently the fiict that he 
liad cnteii'd into a cov(!nant under seal for the pay- 
im‘nt of tile i)remium did not prevent him from 
being liable for the amount claimed. Walter r. 
Everahd, [1891] 2 Q. B. 369 ; 60 L. .1. Q. B. 738 ; 
65 L. T. 443 ; 55 J. P. 693 ; 39 W. R. 676 ; 7 
T. L. R. 469, C. A. . l: n 

301. Refd. Roberts v. (iruy. 11913] 1 K. B. *>20. 

4184. When contract for infant's benefit— Not 
manifesUy to his prejudice.]— (^oopj3R v . Simmons. 
No. 4348, post. 

Contracts not lor Infant's benefit.] Sec vSub- 

scct. 3, D., post. 

11. Custom of London. 

See, generally, Metropolis. 

4185. Capacity of Infant to bind himself— Oyer 

fourteen.]— Code v. Holmes (1623), Palm, 361; 
81 E. R. 1124. ^ ^ ^ ^ 

4180, & unmarried.] -An infant un- 

married, & above the age of fourteen years, jnay 
bind himself apprenticje to a frocniiin of I^x)ndon ; 
k> by the custom of that cdty, tlu*^ imistor shall 
have the same remedies agjiinst him cjn the 
nants of the indenturt^ as if he had been of full 
age.- UouN V. Phandler (1070), 1 Mod. Rep. 
271 ; 86 E. R. 871. , ^ , 

4187. Procedure as to enrolment.! — Lode v. 
Holmes (1623), Palm. 361 ; 81 E. R. 1121. 

4188. Remedy for non-enrolment by master.]— 
Code v. Holmes (1623), Palm. 361 ; 81 E. R. 1 L24« 

4189. Liable on covenant — As though oi luii 
age.]— By the custom of London an infant ap- 
prentice can bind liimself by covenant, & 
then^on as if he were of full age.— Stanton a Case 
(1583), Moore. K. B. 135 ; 72 E. R. 480. 

.--Mentd. Caud.dl »haw (1791), 4 Ton.. Rep. 

3aj ; ButtTd r. Wobb (1800), 2 Boh. & P. 93. 

4190. Walker v. Nicuoi.80N 

(1599), Cro. Eliz. 652 ; 78 E. R. 891. 

' 4191, ._.|_-lloRN V. Ohandtj^:r, No. 

4186, ante. 

(J. BernedUm againsl Infant for Breaclu 
(a) Action on. Covenant. 

4192. Whether action Ues— Covenant ‘o 
honestly & lalthluUy.J — Flejono v. Pitman 
(1623), Win. 63 ; 124 E. R. 54. 

^ 4193. .]—(!) Breach of covenant will not 

lie against an infant apprentice upon his m- 

der^ures-i^^ [the apprentice] misbehave him^lf, 
the master may correct him in his service (per 


PART XV. SECT. 1, SUB-SECT. 8.— A. 

41821. As being for infarU^shetieJU -] — 
A iiiiuor may bind hiiuHOlf by a cou- 


tra<!t of apprciilicouhlp if it be fer ^ 
benefit. — P oliakii v . Roubb (1910), 
1. L. R. 33 Mad. 288.— IND. 


PART XV. SECT. 1, SUB-SECT, 8.— 
C. (a). 

4193 i. Whether action lies .] — NttVV 
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Master and Servant. 


SccL 1 . — The ctrtdract of avyreniiceehip : Svh-secL 
S, C, (a), (6) & (c), h, & Jbi,; euh-eect. 4.] 

Cuji.). — Gylbert V, Fletcuer (1620), Cro. Oar. 
179 ; 79 K. R. 767. 

Annotaiiona : — As to (1) Apld. Bo FranccROO v. Barniini 
(1889), 43 Ch. D. 165 ; Bo FiuncoBCO v. Barimm (No. 2) 
(1890), 60 L. J. Ch. 63. Distd. Walter v. Evorard, [1891 J 
2 Q. B. 360; Gadd v. Thompson, [1911] 1 K. B. 304. 
Reid. R. V. Chillosford, R. v. Winslow (1825), 3 L. J. O. «. 
K. B. 148. As to (2) Refd. Walter t?. Evorard, [1891] 
2 Q. B. 369. 

4194. .I- Lylly’s Case (1702), 7 Mod. 

Itep. 15 ; 87 E. R. 1060. 

Annotaiym : — ^Apld. Bo Fianecsco r. Baninni (1880), 43 
Ch. B. 165. 

4196. Covenant to pay premium — Neces- 

sary.] —Walter V, Everard, No. 4188, ante. 

By custom of London.] — See Sub-sect. 8, 

B., ante, 

(6) By Summary Proceedings, 

See, generally^ Employers & Workmen Act, 1875 
(c. 00), ss. 5, 0. 

4196. Remedy not available — Where stipulation 
to prejudice of infant— Proviso for cessation of 
wages — During turn out — Proviso entitling infant 
to earn money elsewhere.] — By an apprenticeship 
deed the master covenanted to find the apprentice 
fair reasonable work during the term, Ha x)ay liim 
wages at a certain rate during the term. The 
appi'entice, on infant, & his father covenanted that 
tlie master should not be liable to pay any wag(*s to 
the apprentice so long as liis business should be 
interniptcd by any turn out, i. the appi*entice 
was expressly authorised by the deed, during 
any such turn out, to employ himself in any 
other manner or with any other person for his 
own benefit. The apprentice absented himself 
from work, & the master applied, under Employers 
& Workmen Act, 1875 (c. 90), for an order to 
compel liim to return. The magistrate refused the 
apjdication i—Hcld : the magistrate was right, 
as the deed was invalid, & incapable of being 
enforced against the infant, by reason of the clause 
providing for tlie cessation of wages, wliich Wiis a 
stipulation necessarily Ui the prejudic;e of the 
infant. The proviso entitling the infant to earn 
money elsewhere did not alter the character of 
the preceding clause so as to make the whole 
deed equitable or capable of being upl^dd. — 
Meakin V, Morris (1884), 12 Q. B. D. 852 ; 53 
L. J. M. C. 72 ; 48 J . P. 314 ; 32 W. R. 061, 1). 0. 

Annoiatiom : — ^Apprvd. Corn v. Mnttlicws, [1893] 1 Q. IL 
.310. Dbtd. Grooiir. ThompKon, [1899] 2 Q. B. 1. Consd. 
Morrison, Fleet r. Fletcher (1900), 17 T. L. Jt. 95. Refd. 
FarmorH & Olovelaud Dairies Co. v. Riley (1893), 9 T. L. R. 
260. 

4197. During lock out — Liberty 

to get work elsewhere.] — An infant was aj)- 
prenticed by a deed containing a provision that 
the masters should not be liable to pay wages 
to t he appi*entice so long as tlu'ir business sliould 
be intt'ri'upk'd or iinj^eded by or in consequence 
of any turn out, & tliat the apprentice might 
during any sucli tui*n out, &; for such reasonable 
time thei’eafter as might be necessary for liim to 
enable him to deteimine such employment as 
thereinafter mentioned, employ himsolf in any 
other manner or with any other person for his 
own benefit, &> tliat in cose the apprentice should 
elect so to employ himself the masters should not, 
during the time he should so emx)loy liiinself, be 
bound to teach or instruct him : — Held : this 
provision was so much to the detiiment of the 


I infant that the appi*enticeship deed could not be 
I enforced against him under the Employers A 
Workmen Act, 1875 (c. 90), ss. 5, 0. — Corn v. 
Matthews, [1893] 1 Q. B. 310 ; 62 L. J. M. C. 
61 ; 68 L. T. 480 ; 57 J. P. 407 ; 41 W. R. 262 ; 
9 T. L. R. 183 ; 37 Sol. Jo. 190 ; 4 R. 240, C. A. 
Annotations: — Consd. Cloincutfl v. L. & N. W. Ry., [1894] 

2 Q. B. 482. Distd. Groon v. Thonipeon, [1899] 2 Q. B. 1. 

Consd. Bromloy v. Sinith, [1909] 2 K. B. 235. 

4198. During accidental 

stoppage.] — By a deed of apprenticeship of an 
infant it was provided that the apprentice should 
servo for a term of years, excepting the usual 
holidays & days on which the master’s business 
should be at a standstill thi’ough accident beyond 
the control of the master, Sc that during the s^iid 
term, excepting & subject as aforesaid, the master 
should pay the apprentice wages for her S(‘r- 
vices : — Held : the pit)vision tliat the master 
should not be liable to pay wages to the aiiprtm- 
ticc during the excepted period was not so dis- 
advantageous to her as to render the apprenticeshij) 
deed incapable of being enforced against her under 
Employee & Workmen Act, 1875 (c. 90). — 
Queen v, Thompson, [1899] 2 Q. B. 1 ; 68 L, .1. 
Q. B. 719 ; 80 L. T. 691 ; 63 J. P. 486 ; 48 W. U, 
31, D. 0. 

Annotaiion : — CoDSd. Morriboji, Fleet r. Flcteiier (]900)» 17 

T. L. R. 95. 

(c) Injunction, 

4199. Whether contract enforceable by injunc- 
tion.] — As no action at law will lie on an apprentice- 
ship deed against an infant apprentice, so this ct. 
will not grant an injunction against an infant af)- 
prcntice to enforce a negative contract entered into 
by him in the apprenticesliip deed. — De Francesco 
V. Barnum (1889), 43 Ch. I). 165 ; 59 L. J. Ch. 
151 ; 6 T. li. R. 59 ; suh nom, Francesco v, 
Barnum, 62 L. T. 40 ; 51 J. P. 420 ; 38 W. R. 
187. 

Annnlaii(fn : — Consd. Evans v. \Var(‘, [1892] 3 C’h. 502. 

4200. Covenant not to operate till after 

termination of apprenticeship.] — The rule that an 
action will not lie to enforce a covenant entered 
into by an infant in an appi-cnticeship deed applit's 
only to covenants which it is sought to enforcii 
during thc^ cuiTcncy of tlic aiiprenticcship. A 
covenant to do or abstain from doing something 
after the apprenticeship shall have ceased may, 
provided that the deed as a whole was for the 
appi*entico’s benefit, be enforced against him by 
action. 

By a deed of apprenticeship dtdl., an infant, 
bound himself apprentice to pltf. in liis business 
as an architect & smweyor for the term of four 
years. The deed contained a covenant by deft, 
not to cai’jy on within ten years after the expiration 
of the term the business of an architect or suiweyor 
within ten miles of the town where the master 
resided. Thei*e was evidence that no architect 
in the town would accept as an apprentice a 
person who refused to enter into a similar 
restrictive covenant: — Held: (1) having regard 
to the impossibility of deft, obtaining instruction 
excejit upon the terms of his entering into the 
covenant, the covenant was reasonable ; (2) as 
it did not come into operation until after the 
termination of the apprenticeship it was enforce- 
able against deft, by injunction. — Gadd v, Thom:p- 
SON, [1911] 1 K, B. 304 ; 80 L. J. K. B. 272 ; lO.S 
L. T. 836 ; 27 T. L. R. 113 ; 55 Sol. Jo. 156, D. 0. 

Anm^ation: — As to (2) Refd. Roberts r. Gray, [191.3] 1 

K. B. 520. 


rOUNDLAND FUBNITURB CO. V. 
O’Reilly (1882), 6 Nfld. L. R. 435.— 

NFLD. 


PART XV. SECT. 1. SUB-SECT. 8.— 
C. (b). 

r. Ulwii maitUain€iblc,] — lie R. v. 


Robertson (1854), 11 U. C. R. 621.-' 

CAN. 

t. .]— R. r. WALKEii (1877), 41 

U. 0. R. 508.— CAN. 
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D. Reasonable Covenants, 

4201. Extraordinary & unusual covenant not 

enforceable.] — By an appronticcshii) deed between 
an infant, her parent, & pltf . the infant was bound 
apprentice to pltf. for seven years, to be taup^ht 
stage dancing, upon certain terms, by one of which 
the infant contracted that she would not accept 
any iirefe^ional engagement or contract matri- 
mony during the said term without the consent 
of her master. The deed also contained mutual 
covenants by the mastc^r & the jjarent that the 
mastcT would properly instmet th(i infant, & 
make certain payments to licr for all dancing 
engagements in this country, & in foreign or 
colonial countries ; in return for which the infant's 
services wen; to be entirely at the disposal of the 
master. But there was no stipulation that 
the master should provide engagements for tht‘ 
infant or maintain her while unemployed. There 
was also a provision that the mtistcr might put 
an end to the apprenticeship if the infant should 
be found after fair tiial unfit for the work of stag<‘ 
dancing, or sliould break any of the engagements 
of the deed, or in any way misconduct iierstdf. 
Tlie Infant having made a professional engagement 
with defendant B. pltf. brought an action against 
B. the infant, & her parent, to enforce the pro- 
visions of the deed & for damages for breach of 
it : the provisions of tiie deed were 

um'easonable, & could not bo enforced against the 
infant or her parent ; &; consequently no action 
would lie against ii. for enticing her away from 
pltf.’s employment. — De Fuancesuo v. Barnum 
(1800), 45 Ch. D. 430 ; 00 h, J. Ch. 03 ; 03 1.. T. 
438 ; 30 W. R. 5 ; 0 T. L. R. 403. 

Annolations : — Apld. Corn v. Matthews, [18UU1 1 Q. Ih .‘il(h 

Consd. Cloiucnts v. L. & N. W. Uy., 2 g. P. 182. 

Apprvd. Mackiiilay v. Puthurbt (1910), T. Ji. Jt. 81. 

Reid. Whitwood Olictnical Co. v. irardiiuin (1801), 30 

W. R. 433 ; Roberts v. Cray, 11013] 1 K. R. .'>20. 

4202. What covenants are reasonable & for 
benefit of infant — Covenant in restraint of trade.] — 
Cl ADD V. TlloMl'ftON, 1300, anir. 

4203. Remuneration —Subsequent increase 

in cost of living.] — DiLiii.NcuiAM v, JJaiuiison, 
L1017J\V. N. 305. 

Cesser of wages during stoppage .] — JSrc 

8ub-sect. 3, CJ. (5), (mtc, 

E. Termination, 

4204. Must be for infant’s benefit.] — Jt is a 

general rule of law that an infant cannot do any 
act to bind himself unless it be manifestly for his 
benellt. Binding Idniself an api)rentice has been 
considered such an act, & therefore it has been 
held tliat an infant is competent to make such a 
contract. If then it is for the benclit of the infant 
to bind liimsclf an apprentice, it is impossible to 
say generally, that it is for his benelib to dissolve 
such a connection ; such a ])osiUon involves a 
contradiction (Abbott, C.J.). — R. v. Great 
W msTON, Leicester (Inhabitants) (1824), 3 
B. & O. 484 ; 5 Dow. & Ry. K. B. .339 ; 2 Dow. 
& Ry. M. C. 445 ; 3 L. J . O. S. K. B. 85 ; 107 B. Jl. 
813. 

AnnotcUioiui : — CoDSd. Watoriiian v. Fryer, [1922] 1 K. B. 

499. Mentd. Ellon t>. Topp (1851). 6 Exch. 424. 

4205. Repudiation.] — Wh<u*e an infant 

bound himself apprentice for seven years by 


indenture, to which indenture he & his master 
were the only parties, & after serving some time, 
in consequence of the master’s running away &; 
leaving him, procured the indenture to be given up 
to him with the master’s consent, & afterwards, 
during the seven years, hired himself as a yearly 
servant & served a year : — Held : he acquired a 
settlement by such hiring & service, for it was for 
the infant’s birnefit under the circumstances that 
he & his master should bo at liberty to put an end 
to the indemture. — R. v, Mountsorkel (In- 
habitants) (1815), 3 M. & S. 407 ; 105 B. U. 097. 
AiinfitaJ iati ^ : — Distd. 11. r. Gmit WiffsLon (1824). 3 R. & C. 

484. Mentd. Kllcn v. Topp (1850), 15 Jur. 451. 

4206. .] — Waterman v, Fr.yer, No. 

1255, post. 

4207. Voidable as made to Infant’s prejudice — Not 
avoided by running away.] — li. v, Bvkred, (1777), 
(]ald. Mag. (’as. 20. 

AnnotaWm : — Refd. Gray v. CuokHon (1812), 10 KaHt, 13, 

4208. .] — Qu. : wJiothcr an indoniurii 

of appn?ntic(‘ship made by an infant, being for 
his benefit, is voidable by him ; but it is not 
avoided by the act of his leaving his master’s 
service, going into the servic^e of aiu^tiier. — 
AsHCROPr V. Bertlkh (170(i), 0 Term Rep. 052 ; 
101 B. R. 753. 

By consent of all parties.] --*SV'c Sub-sect. 13, B., 
]tosL 


SuH-sKCT. I. - Form ok (’ontract. 

4209. Whether deed necessary.] — A i)arol 
binding will not gain a sedhanent by appituilice- 
ship. — R. V, I\1NIJSVVE.\R10 (iNIIARJTANTS) (1770), 
Burr. S. C. 830. 

AnruUalion Kirkby v. Tuylor (1910), 102 h. T. 

184. 

4210. .] — If A. servo seven years as an 

appreiituu*, A there be no ind(?nturc, he. cannot 
gain a scd/derrient, (‘idior as an apprentice, ov a 
yearly sci’vant. — R, v. Margram (Inhabitants) 
(1703), 5 3Vrm Rep. 153 ; Nolan, 174 ; 101 B. 11. 
88 . 

4211. .] — R. V, Rainham (Inhabitants), 

No. 4170, ante. 

4212. .] — Rkai.k V. (lEALE, No. 4103, ante. 

.] — aSVc, noif\ Apprentices Act, 1814 (c. 00), 

s. 2. 

4213. Validity of contract not in writing.]-^ 

Resp. sold a l>()tth^ of a pre])aration coining within 
Medicines Stamp Act, 1812 (c. 180), sched., with- 
out a stamped label as required by sect. 2 of the 
Act . Resjj. s father hail been a registered chemist, 
A resp., in pursuance of an oral agreement, 
bi^carnc his apprentice duly served him & was 
instructed by Jiini for four years, afterwards 
succeeding Uy his business. Upon an information 
against resp. under sect. 2 Jldd : in order to 
constitute an apprenticeshi]) in law the contract 
must, with certain statutory exceptions, be in 
writing, & in the absence of such a written con- 
tract resp. did not come within the description in 
the sclicdule of a chemist who had served a “ regu- 
lar apprenticeship,” & could not tlierefore claim 
the benefit of the exemption in favour of such 
persons. — K irkby r. Taybou, [lOlOj 1 K. B. 529 ; 


PART XV. SECT. 1, SUB-SECT. 3.~D. 

4201 i. Extraordinary c£* unusual 
cooenant not enforceiUyle.] — Artlclos of 
apprenticeship which require the ap- 
prentice during the term of four years 
of throe hundred & ten working days 
of ten houra each, to give &; devote to 
a firm, to whom he Is apprenticed, ton 


iimirs each working day, oi- such 
iiumbc^r of hours as may he lio*. u'gnla- 
tioii of the workshop for the time 
being, or as special cxigcucloM of the 
busiuosH may require, are iinrcasoiiable 
& cannot be enforced against the 
Infant, nor against a surety for him. — 
MacGrkuob V, Sully (1900), 31 O. R. 
535. — CAN. 


4202 i. Whai covenants are reasonable 
<£■ for benefit of infant — Vowmant in 
re^raint of trade,] — A covenant by an 
infant in an Indenture of apprentice- 
sidp, that ho will not carry on a trade 
within certain limits, is not binding 
on him. — R. v. Hakbis (1848), 1 All. 
100.--CAN. 
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Master and Servant. 


Sect. 1. — The contract of apprenticeship: Sub-sects. 
4 <fc 6, A. cfc B. ; svb-secis. 6, 7 8, A.] 

79 L. J. K. B. 207 ; 102 L. T. 184 ; 74 J. P. 143 ; 
20 T. L. li. 240, D. 0. 

Necessity tor writing — ^As contract for more than 
a year — Statute of Frauds, s. 4.] — See^ generally^ 
Contract, Vol. XII., pp. 118 d seq .^ Nos. 708 
ci seq. 

Misnomer of apprentice.] — Sec Dekds, Vol. 
XVII., p. 234, No. 494. 


Sub-sect. 5. — ^Execution of Contract’. 

A. In General. 

See, generally. Deeds, Vol. XVII., pp. 109 ct scq. 

4214. By apprentice.] — Covenant octween the 
master & third pen^n, the servant not being party, 
makes no apprenticeship. — C hesterfield’s Case 
( 1007), 2 Salk. 470 ; 01 E. 11. 412 ; sub noin. 
R. V . Chesterfield (Inhabitants), 5 Mod. Rep. 
329 ; Skin. 071 ; sub nom. ChesteiujTELD v. 
Walton (IIamlet), Carth. 400 ; sub nom. Wai^ton 
V . Chesterfield (Inhabitants), Fortes. Rep. 
214 ; sub'fiom. Jerrison’s Case, Comb. 445. 

Eeld. R. V. Croditon (1831). 2 B. & Ad. 493. 
MenM. Wansworth Parish v. Putney Parish (1739), Sess. 
Cas. K. B. 219. 

4215. .] — R. V. Cromford (Inhabitants) 

(1800), 8 East, 25 ; 2 Bott. 0th ed. 407 ; 103 E. R. 
253. 

Annotation Gonsd. R. v. Arnosby (18 0), 3 B. & Aid. 584. 

^216. Consent Insufficient.] — ^An indenture 

binding an adult as an apprentice, which was not 
executed by hei’self, but only by her father in law 
& the master, though with lier consent, docs not 
constitute her an apprentice ; & consequently no 
settlement can bo gained by her under such 
indenture.— R, v. Ripon (Inhabitants) (1808), 
0 East, 295; 103 E. R. 580. 

AnnaUUion Gonsd. 11. v. Amesby (1820), 3 P. & Aid. 584. 

4217. Apprentice an infant.]— A father has, 

at the common law, no authority to bind his 
infant son apprentice without his assent ; & consc* 
quently, where an indenture of apprenticeship wai 
executed by the master & the father of the 
apprentice, but not also by the apprentice him- 
self //dd : it was invalid, & no settlement could 

under it. — R, v. Arnbsby (Inhabitants) 
(1820), 3 B. & Aid. 584 ; 106 E. R. 775. 

An^^ion Apld. Bt. Nicholas, Rochester r. St. Botulj)h 
Bishopsgrate (1862), 12 C. B. N. S. 645. 

4218. By master.] — Settlement may be gained 
where the apprentice is bound, though the 
indenture be not executed by the master. —R. v, 

I^eter’s-on-the-Hill (1741), 2 Bott. 0th ed. 

4219. Signature to counterpart.] — An 

apprentice legally bound shall not be prevented 
from jp.ming a settlement under the indentures, 
frem the master not having signed the counterpart. 
— B. V . (1777), Cald. Mag, Ca«. 31 ; 2 Bott. 

Otii ed. 390. 

^20. — - — .] — Qu. : whether, in order to enable 
a master to sue on the covenant in an indenture 
of apprenticeship, it is necessary that he should 
nave executed the deed or a counterpart of it. — 
Mille^hip V. Brookes (1800), 6 H. & N. 797 ; 
29 L. J. Ex. 309 ; 1 67 E. R. 1399. 

Keith (1863), 15 C. B. N. S. 
35 ; Watkins v. Nash (1875), L. R. 20 Bq. 263. 

tt21. On behalf of Illiterate apprentice & parent.] 

—An indenture having been prepared for bindi^ 


a boy apprentice, tlie apprentice & his father, being 
unable to write, desired a third person to write 
their names opposite two of the seals, & he did 
so. The indenture was not read to tliem. The 
apprentice immediately afterwards took the 
indenture to Uie master & left it with him ; & 
a^erwards stated that when he did so he con- 
sidered himself bound ; & he went into service 
imder the indenture : — Held : the indenture was 
sufficiently executed & delivered. — R. v. Longnor 
(Inhabitants) (1833), 4 B. & Ad. 047 ; 1 Nev. & 
M. K. B. 676 ; 1 Nev. & M. M. C. 128 ; 2 L. J. 
M. 0. 62; llOE. R. 599. 

Annotation : — Mentd. Tapper v. Foulkes (1861), 9 C. B. N. S. 

797. 

4222. Alter date of Indenture.] — A printed 
indenture of apprenticeship, which is ante dated, 
is not therefore void, although in the notice 
required to be given by 5 Geo. 3, c. 40, s. 19, & 
which is in fact printed under tlie indenture, it is 
stated that in such case the indenture will be 
void. — R. V . Harrington (Inhabitants) (1830), 
4 Ad. & El. 018 ; 1 Har. & W. 747 ; 6 Nev. & 
M. K. B. 105 ; 3 Nev. & M. M. C. 576 ; 5 L. J. 

M. C. 83; lllE. R. 019. 

4228. Whether ordered In Chancery.] — 

In pursuance of an agrecTnent, an indenture of 
apprenticeship was prepared between pltf. an 
apprentice, the father of pltf., & deft, a master. 
The indenture was signed by pltf. & his father, & 
was left with deft.’s solr. Pltf. went to work 
with deft., & continued to do so for about seven- 
teen months, when he was discharged for alleged 
misconduct. On a summons being taken out 
before the magistrates, requiring deft, to appear 

show cause why he refused teach pltf. his 
trade, it was found that the indenture was not 
executed. The magistrates called upon deft, to 
execute the deed, but he refused, & the summons 
was dismissed, the magistrates having no juris- 
diction. Bill praying that deft, might be ordered 
to execute the deed, & take pltf. back again into 
his employ, refused, but without costs. — Brown v. 
Banks (1801), 3 Gill. 100 ; 4 L. T. 008 ; 7 Jur. 

N. S. 1273 ; 00 E. R. 377. 

Parish apprentices.]— Sect. 0, sub-sect. 2, 
post. 


ii. Proof. 

4224. Execution by apprentice — Recital In 
counterpart.] — An averment in a declaration on 

0 Ann. c, 0, against the master of an apprentice 
for not inserting tlie true consideration in the inden- 
ture, “ that B. the apprentice, by a certain inden- 
ture executed on, etc., put himself apprentice to 
deft., etc.,” may be proved by the production of 
Hint pait of the indenture executed by deft., 
in whicli it is recited that B. had put himself 
apprentice, etc. — ^Burleigh v. Stibbs (1793), 5 
Term Rep. 405 ; 101 E. R. 261. 

Annotation .-—Mentd. Paul v. Mook (1828), 2 Y. & J. 116. 

4225. Proof by subscribing witnesses.] — On 
an indictment against an apprentice for enlisting 
himself as a soldier, the indentures must Be proved 
by the subscribing witnesses. — R. v. Jones (1777), 

1 Leach, 174 ; 168 E. R. 180. 

.] — See, generally. Evidence, Vol. XXII., 

pp. 203 et seq.. Nos. 1769 et seq. 

4226. When secondary evidence admissible.]— 
The examinations, wliich were sent with an order 
of removal under Poor Law Amendment Act, 
1834 (c. 70), 8. 79, made reference to certain 
indentures of apprenticeship, under which the 


PART XV. SECT. 1, SUB-SECT. 5.— A. 

a. By porcirf. l—Co^^LLL v. Owen (1854), 3 C. P. 249. — CAN. 

b. By one partner omy.]— R. v. McNanby (1871), 6 P. R. 438.- CAN. 
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settlement was claimed. It was not stated that 
the indentures were produced, nor was the evidence 
of the attesting witness taken, nor his absence 
accounted for so as to let in secondary evidence ; — 
Held: the magistrates were not justified in 
receiving secondary evidence as to the indentures, 
& had no discretion on that point, & the order 
was bad accordingly. — R. v. Leeds (Inhabitants) 
(1843), 1 L. T. O. S. 107 ; 7 J. P. 255. 

.] — See, generally, Evidence, Vol. XX IT., 

pp. 21 1 ei aeq,, Nos. 1845 ei seq. 


Sub-sect. 0. — Stamps. 

See, generally. Stamp Act, 1891 (c. 39), ss. J, 25» 
Sched. I; Evidence, Vol. XXII., p. 262, N(»s* 
2405 et aeq, 

4227. Presumption of stamping.] — On parol evi- 
dence of existence of an indenture, sessions may 
presume that indenture was stamped <fc duty paid. 
— B. V. Badby (1772), 1 Bott. 6th ed. 520. 

4228. .] — The sessions presumed that an 

indenture of appi*enticeslup executed thirty years 
before, & under which the apprentice had regularly 
sei*ved his time for seven years, when the indenture 
was given up to him, & jiioved tc^ be lost, & when 
the pai'ish in which lie was scittled under such 
indenture liad relieved him for the last twelve 
years, was properly stamped in pixiportion to the 
apprentice fee of £12 received by tlie master; 
although the deputy registrar & comptroller of 
the Stamp Duties proved that it did not appear 
in the office that any such indentui*e liad b<ien 
stamped or enrolled during that period, & the 
judgment of the justices was confirmed in K. B. — 
B. Long Buckby (Inhabitants) (1805), 7 
Eflst, 45 ; 3 Smith, K. B. 92 ; 103 E. R. 18, 
Annotaiiana: — ^Reld. Marino InvcstTn(?nt< ('o. r. llavisiclc 

U872), L. R. r» H. L. 624. Mentd. Doe d. Howson v. 

Watorton (1819), 3 B. & Aid. 140 ; Hart v. Hart (1841), 

1 Haro, 1; Crowther V. Solomons (1848), 6 C. H. 758. 

.] — See, also, Evidence, Vol. XXII., p. 272» 

Nos. 2571-2577. 

4229. Effect of omission to stamp.] — Where 
an apprenticesliip is intended, but to save expense 
an unstamped agreement is entered into, whereby 
the pauper agrees to serve the master in Jiis business 
of a caipenter for four years, it is a defective 
apprenticeship, & not a hiiing & service. — R. 
V. HiGHNAM (Inhabitants) (1785), 4 Doug. K. B. 
238 ; Cald. Mag. Ciis. 491 ; 2 Bott. 0th ed. .397 ; 
09 E. R. 859. 

Annotalitms : — Consd. 11. v, Laiiidon (17»9>, 8 Toriii Rep. 

379. Refd. R. V- EncloHton (1802), 2 Eant, 298 ; R. r. 

Blllinffhay (1836), 5 Ad. & El. 676. 

4230. One stamp sufficient — Apprenticeship to 
two successive masters.] — ^An indentui*e, by which 
an apprentice was bound for seven years, to serve 
A. B. for the first four years, & his own fatlier for 
the last three, to learn two different trades, is a 
valid indenture, & requires only one stamp. — 
R. V, Louth (Inhabitants) (1828), 8 B. & O. 247 ; 
2 Man. & Ry. K. B. 273 ; 1 Man. & Ry. M. C. 238 ; 
6 L. J. O. S. M. 0. 107 ; 108 E. R. 1036. 


Exemptions In case of parish apprentices.] — 

See Sect. 6, 2^oat, 


Sub-sect. 7. — Bye-Laws op Corporations. 

Validity — Payment of money on enrolling in- 
denture.] — See Corporations, Vol. XIIT., p. .328, 
No. 6.50. 

Restraining number of apprentices of one 

master.] -See (Corporations, Vol. XITT., p. 331, 
No. 693. 


ScB-sECT. 8 . — The Covenants. 

A. InGeneraL 

4231. Whether covenants of master & apprentice 
are independent — Breach of covenant to teach & 
provide — Misconduct of apprentice.] — Winstone 
V, Linn, No. 4267, post 

4232. .] — Covenant by the 

father of an apprentice against the master for not 
teaching & providing for the apprentice. Plea, 
that up to a certain time, deft, did teach, etc., & 
that then the apprentice, without leave, quitted 
deft.’s service, never r(‘turned. Replication, 
that on, etc., deft, refused then or ever, to receive 
back the apprentice, & thereby discharged him 
from his service. Rejoinder, tliat the apprentice 
enlisted as a soldier, & that pltf. never requested 
deft, to receive biu^k the apprentice when he was 
able to rctum to the service. Hurrcqoinder, that 
soon after the apprentice' enlisted, de^ft. rrsfused 
then, oi- ever, to take him back, <te wholly dis- 
charged him from his service : ' Held : on demurrer, 
the suiTc joinder was bad, not being a sufficient 
answer L) tlio rc* joinder, & the plea was good, 
as it discloseid a sufficient excuse for non-perfonn- 
ance of deft.'s covenant. — Hughes r. Humphreys 
(1827), 6 B. & V. 680 ; 9 Dow. & Ry. K. B. 715 ; 
4 Dow. & Ry. M. 0. 484 ; 5 L. .7. O. S. K. B. 270 ; 
108 E. Ji. 601. 

AnruAatiim : — CoDSd. Walennaii v. Fryer, 11922] 1 K. B. 

499. 

4233. .] — Ellen v , Topp, No. 

4273, post, 

4234. .] — Puiu.TPS r. (Jlipt, No. 

4566, poaU 

4235. Dispute as to wages— Apprentice 

absenting himself.] — W tnnii-tiitii v , PANKiruHS'r, 
No. 4405, post, 

4236. Where contract void— Covenants unen- 
forceable.] — If the indenture of ai)picnticeship is 
void, all tlie covenants (‘ntered into merely to 
s<‘c!iii*c perfoimancc of that indenture must, a 
fortiori, be void also (Hotham, B.).— Guppy v. 
.Iennings (1791), 1 Anst. 256 ; 145 E. R. 865. 
Jnnotaiiun Rftfd. Smedley v. Goodon (1814), 3 M. & S. 189. 

4237. Money payable at end of term — Earlier 
death of apprentice.] — Cheyney v. Sell (1607), 1 
Brownl. 97; 123 E. R. 089. 

Express terms — Override custom .] — See Custom 
& (Tsages, Vol. XVII., p. 73, No. 744. 


PART XV. SECT. 1, SUB-SECT. 8.— A. 

0 . Whether covenaiUa of master 

S entice are independent,] — In an 
itnro of apprenticeship the cove- 
nant to teach, & the covenant to servo 
A remain in the service, are so fur 
dependent one on the other, thal 
failure or incompetence of tlie inastiT 
to teach during a substantial part of 
the apprenticeship affords an excuse 
at law to the apprentice for quitting 
the service. — Fletchsb v. Buzolich 
(1881), 7 V. L. R. (L.) 348.— AUS. 

d. .1 — Deft, covenanted with 


pltf. to teach liim tho trade of a block - 
smith, & pltf. covenanted to serve deft, 
faithfully for five years, A not to ab- 
sent himself from deft.*s serNdco with- 
out leave Held : those covonauts 
wore mutual & independent. — H unter 
V. Gifford (1849), 1 AU. 701.- -CAN. 

e. .] — Pltf., an infant, had 

come froT’i Jersey to Newfoundland 
under articles of Indenture, a covenant 
of which prevented his marrying. He 
was dismissed by his employer foi 
breach of the above covenant. In an 
aotlon for >vrongful dismissal ; — Held : 
tho covenant was an Independent one. 


& its breach did nut dissolve the articles 
of indenture. A his oin plovers were 
bound to take him back. — ^ aIoKay v. 
Renouf, Clement A Co. (1887), 7 
Nlld. L. R. 220.— NFLD. 

f. .] — Tho covenants in a 

deed of apprenticeship of the master 
to teach & of the apprentice to servo 
his term are not indopendont but 
dependent covenants. A, If the master 
does not perform his covenant to teach, 
the father of the apprentice is justified 
in refusing to allow him to continue 
his service. — Maunder v. Taylor 
(1907), 26 N. 2. L. R. 1091 - -N.Z. 
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Master and Servant. 


Sect. 1. — The contract of appreniiceehip : Suh-aect, 
8, B, <£r C,; sub-sect. 9, A., B. <&: C.; suh-aecU 
10, A., B., C. cfcl>.] 

B» Covena'id to Teach. 

4238. What amounts to breach—Sale of busi- 
ness.] — Whitmore v. Owen (1854), 2 W. K. 432. 

4239. Dissolution of partnership.] — Couch- 

man V. SiLLAR, No. 4342, post 

4240. Change In business — Not preventing 

the tuition contracted for.] — By indenture between 
pltf. & deft^., deft, covenanted lo teach pltf. the art 
& mystery of an apothecary. At tlie time of the 
indenture being executed deft, kept a shop, 
making ui) liis own prescriptions & those of other 
medical men. Deft, subsequently closed his shop 
&. confined his business to that of a general 
practitioner, making up his own prescriptions, 
but not those of other medical men ; — Held : 
this did not disqualify deft, from tt^aching pltf. 
the art & mystery of an apothecary, so as to entitle 
the latter to a cDrection in an action brought by 
him for breach of the covtinant in the indenture. — 
Baity v. Monks (1805), 12 L. T. 832. 

4241. Remedy for wrongful refusal — Specific 
performance not ordered — Nor cancellation of 
deed.] — (1 ) Tlvis ct. has no jurisdiction to order the 
cancellation of aiiicles of apprenthicship & the 
return of a portion of the pi-einiuni, on the ground 
of the wrongful refusal of the master to continue 
to instruct his apprentice in his trade, according 
to Ids agrcicment. 

(2) A bill for the specific perfoimance of articles 
f)f apjjrenticeship cannot bo maintained. — Webb 
1 ’. England (1800), 29 Beav. 14 ; 30 L. J. Ch. 222 ; 

3 L. T. 674 ; 25 J. P. 292 ; 7 Jur. N. 8. 153 ; 9 
W. R. 183 ; 64 E. li. 541. 

Anw^itdions : — Ah to (1) Reid. Ferns v. Ctirr (1885), 54 

Jj. J. Ch. 478. Qefierallu, Mentd. Hush v. Trowbridge 

Waterworks Co. (1875), 33 L. T. 137. 

4242. Defence to action for damages — Appren- 
tice wilfully preventing teaching.] — To an action 
of covenant against the master for not teaching 
Ids apprentice, it is a good plea that the apprentice 
would not be l^iught, & by Ids own wilful acts 
prevenU'd the masti'r from teaching 1dm. — 
JlAYMOND V. Minton (1800), Ij. II. 1 Exeh. 244 ; 

4 II. & C. 371 ; 35 L. ,1. Ex. 1.53 ; 14 E. T. 307 ; 
30 J. P. 424 ; 12 Jur. N. 8. 435 ; 11 W. li. 075. 
AnnoialioiiH : — ^Apld. l^caroytl v. Brook, (1891] 1 Q. B. 431. 

Coned. Waiorjiian r. Fryer, (19221 1 K. B. 499. 

4243. Proof of breach — Plaintiff must prove 
usual course of instruction.] — In an action by an 
apprentice against Ids master for neglecting to 
teach him judgment was entered for deft.; pltf. 
having giving no evidence as to what the usual & 
reasonable course of instruction was in the business. 
— Cridlan V. MAJ^LEit Bennett (1893), 9 
T. E. li. 529, a A. 


C. Infant a' Covenants, 
See Sub-sect. 3, ante. 


Si^B-SECT. 9 . — Performance. 

A. In Gervcral, 

4244. “ Duly & truly serve Employment with 
another master — With master’s consent.] — An 

apprentice “ duly & truly ” serves his master if, 
with that master’s consent, he is employed other- 
wise than actually by that master during the term 


of apprenticeship. — Richardson v. Oolne Fishery 
Co. (1897), 77 L. T. 601. 

B. Place of Performance. 

4245. Not outside kingdom — Unless sea appren- 
tice.] — Coventry v. Woodhall (1616), Hob. 134 ; 
1 Brownl. 67 ; 80 B. R. 284. 

AnnotalinnH : — Consd. Eaton v. Western (1882), 9 Q. B. D. 
036. Refd. Baxter v. Biiiflold (1747), 2 Stra. 1266. 
Mentd. Somerset v. Stewart (1772), LolTt, 1. 

4246. Whether stipulation Implied — For per- 
formance at place of master’s business at time of 
execution.] — A deed of apprenticeship contained 
the usuar provision tliat the master should teach 
the apprentice, but no express provision as to the 
place where the contract was to be performed 
by the master : — Held : no stipulation could bo 
implied that it was to be performed at the place 
where at the time of its execution the master carried 
on business & tlie parties to the deed resided. — 
Royce V. Charlton (1881), 8 Q. B. D. 1 ; 45 Jj. T. 
712 ; 46 J. P. 197 ; 30 W. R. 274. 

Aniudation : — Orerd. lOaton v. Wontorn (1882), 9 Q. B. D. 
636. 

4247. Or within reasonable distance.] 

— Eaton v. Western, No. 4344, post. 

Sea apprentices.] — See Shipping. 


C. Excuses for Non-Performance. 

4248. General rule.] — A person has a right to 
dismiss a servant for misconduct, but has no right 
to turn away an apprentice because he misbehaves ; 
but the case of a young man seventeen years old, 
who, under a written agreement not under seal, 
is placed with a surgeon, as “pupil & assistant,” 
& with whom a premium is paid, is a case between 
that of apprenticeship service ; & if such a 
person on some occasions come home intoxicated, 
this alone will not justify the surgeon in dismissing 
him. But if the “ pupil &; assistant ” by employ- 
ing the shop boy to compound the medicines, 
occasion real danger to the surgeon’s practice, this 
would justify the surgeon in dismissing him. — 
Wise v. Wilson (1845), 1 Cai‘. & Kh\ 662, N. P. 
Aniwtatimi ;-™Re!d. l»IiilUps v. Clift (1859), 4 H. & N. 168. 

4249. Justification of dismissal by master — 
Gaming -Custom of London.] — By the custom of 
lx)iidon, a master may justify turning away liis 
apprentice, if he fi'equents gaming. — Woodrofpk 
V. Farnham (1693), 2 Vem. 291 ; 23 B. R. 788. 

4250. Occasional intoxication.] — Wise v. 

Wilson, No. 4248, ante. 

4251. Causing damage to master’s practice 

— Pupil & assistant to surgeon.] — Wise v . Wii^son, 
No. 4248, ante. 

4252. Loose behaviour.] — Lock v. Baker 

(1851), 17 L. T. O. S. 81. 

4253. Habitual stealing.] — If anapprenti(;e, 

whose master’s business lies in precious ai*ticles 
constantly lying about, is an habitual thief, tlie 
master may discharge him ; & charges of theft 
made to his father will be privileged, but the 
master will be liable in slander for false charges 
made to third parties. — Cox v. Mati^ews (1861), 
2 F. & F. 397, N. P. 


^rlTbtHCUXuTlS m v* IA 0 « 7 AJ a 

Mentd. Lewis v. Peacey (1862), 10 W. II. 797. 

4254. .] — liEAuoYu V. Brook, No. 

4206, post. 

4255. Habitual criminal misconduct.] — 

Applt., an apprentice, an infant, by his conduct 




PART XV. SECT. 1, SUB-SECT. 8.— B. 

g. What amounts to breach.] — 
Moork V. Okluno (1839), Bluett, 
179.— Lot M. 

h. Change in business.] — 


Barter v. Johnson (1817), 1 Nf!d. 
L. li. 33.— NFLD. 

PART XV. SECT. 1, SUB-SECT. 9.— C. 

k. Justification of dismissal by master 


— Degree of misexmduct necessary.] — 
In order to Justify the detenuinatlon 
of an approuticosfiip by a master on 
the [grround of misconduct of the ap- 
prentice, it must appear that the mis- 
conduct was such as to prevent the 
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forced his master to discharge him. The apprentice 
then^ sued the master for damages for wrongful 
dismissal : — -Held : a master could not discharge 
his apprentice except for habitual criminal mis- 
conduct, & an infant apprentice could not repudiate 
his indentures unless to do so would be to his own 
benefit, & the case must be remitted to the judge 
for the determination of this question. If tlie 
rescission of the contract was for the benefit of 
pltf., there must be judgment for deft. ; if not, 
there must bo judgment for pltf. — ^Waterman v. 
Fryer, [1922] 1 K. Tl. 490 ; 91 L. J. K. B. air» ; 
126 L. T. 316 ; 38 T. L. R. 87 ; 66 Sol. Jo. 108 ; 
20L. G.R. 691. 

4266. Habitual neglect of duties.]— To a 

declaration setting out an agreement by deft, 
to teach pltf.’s son a trade, & containing the 
following proviso : “ Provided always that he obeys 
all conunands, & gives his service entirely to the 
business during ofiice hours,” &; alleging a wrongful 
dismissal, deft, pleaded justifying the dismissal 
on the ground that the son had habitually neglected 
Iiis duties, etc. : — Held : a good plea. — Westwick 
vj. Theodor (1876), L. R. lO Q. B. 224 ; 44 L. J. 
Q. B. 110 ; 32 .L. T. 096 ; 39 J. P. 646 ; 23 W. R. 
620. 

An^cUion Januw v. Kraatli (1910), 26 T. L. R. 

4257. Wrongful dismissal — ^Measure of damages.] 

— Tn an action for the unlawful dismissal of an 
apprentice, the measure of damages is the loss or 
injury that has been incuiTed by the apprentice 
from the time of liis dismissal to the time of action 
brought.' -Addams v, (Urter (1862), 6 L. T, 130, 
N. P. 

4258. .] — By a deed of apprenticeship 

pltf. bound himself as apprentice to defts. to learn 
tlie business of a draper for the term of four years 
from May, 1887, & defts. covenanted to instruct 
pltf. & provide him with food & lodging during 
that teiTn. It was provided by the deed that, if 
during the term pltf. showed want of interest in 
his work it should be lawful for defts. to cancel 
the deed upon giving him a week’s notice. In 
Oct. 1888, dett/S. summarily without any notice 
dismissed xjltf., assigning as the reason of his 
dismissal tliat lie had been guilty of fiequent acts 
of insubordination, & had gone out at night with- 
out permission. Pltf. having brought an action 
for wrongful dismissal in breach of the appi-entice- 
ship deed, the jury found tliat he had not been 
guilty of the misconduct imputed, & that no 
grounds existed justifying defts. in dismissing 
him without notice, but that gi’ounds did exist 
which would have justified tliem in dismissing 
him with a week’s notice. On the question of the 
measure of the damages to which jiltf. was entitled 
under those circumstances, the Judge directed the 
jury that, although they might take into considera- 
tion as an element in the case the fact that defts. 
would have been justified in dismissing pltf. with 
a week’s notice, they were not bound to limit the 
damages to the value of the week’s notice which i 
he had lost : — Held : this was no misdirection. — 
Maw V. Jones (1890), 25 Q. B. D. 107 ; 59 L. J. 


Q. B. 542 ; 03 L. T. 347 ; 54 J. P. 727 ; 38 W. B. 
718. 

Annotationa : — Bakor v. Donkcra ARbanti Miniug 
Corpn. (1903), 20 T. L. R. 37 ; AiiRt\\4ck v. Mid. Ry. 
(1009), 25 T. L. R. 728. Consd. Addis v. Gramophoae 
C^M [1909] A. C. 488. Re!d. Chaplin v. Hicks, 

2 K. B. 786. 


SuB-SECJT. 10 . — Breaches op Contract and 
Remedies therefor. 

A. DlRtniaml of A ppretHire, 

AVc Sub-sect. 9, CJ., ante. 

B. Failure to Teach, 

Sec Sub-sect. 7, B., ante, 

C. Recovery of Salary hy Appreyiiiee. 

4259. Right to bring action— Apprentice desert- 
ing service.] — Indentured apprentice dcscii’ting his 
service, & entiu ing on board a ship, cannot main- 
tain an action for wages. — Buiairr v, Iajoas (1797 ), 
Peake, Add. Cas. 121 ; 170 E. R. 210, N. P. 

4260. Apprentice alone.] — W itjcinh v. 

Grant (1848), 10 L. T. O. S. 421. 

Remedy In rem by sea apprentice.] — See 
SiiipriNd. 

7>. Apprenlire Absentituf lihusclf, 

4261. What amounts to — Absence through Ill- 
ness.] — Tht*i*o was no voluntary absenting. . . . 
If you take a. young lad who lias been used to oul*- 
door work, &. koo]) him in a confined room for 
several days togetlK*r, it will have the elTtu^t of 
injuring liis health . JMtf. should have b<*en 
accust-omed by degree's to tlie indoor business. 
. . . The question is, wlielher pltf.'s father, when 
he made all 1Ii(‘ inquiries into the? state of deft.’s 
affairs, did not intend to say that his son was 
willing to return (Lord Tknterdkn, CkJ.).- • 
Kino in Low (1829), 3 C, & P. i*)29. 

4262. Will not avoid a voidable contract — In- 
fant’s contract.] — It. v. Evehed (1777), (’aid. Mag. 
(^as. 20. 

Anmtation : -Reid. Cray v. Cooksou (1812), 16 East, 13. 

4263*. .] — Gray in Cookhon, No. 4320, po-if. 

4264. .] — Ji seems that contracts of 

appreiiticesliip which arc voidable*, ai’e not avoide»d 
hy the apprcntieie’s absciil;ing lumsclf from the 
seirvice.— -WMEDJiEY in Gooden (1814), 3 M. &. H. 
1S9; 10r>E. R. 581. 

4265. Action on covenant not to absent himself — 
Defence of licence.] — (1) If a masteii* liceneu*. his 
apiircntice t«o le»ave him, lie e’aunol- afte'r ree*,all 
that licene'o. 

(2) If a master bring covenant for leaving his 
service at sue h a tinier, As deft, justificis by virtue of 
a licence at that time*, the^ master cannot upon 
that declaration give*, evidence of a leaving him at 
another time, for theie thei time is material, tSr. 
is not like a transilKuy matter in trespass. — 
Anon. (1703), 0 Mod. Rep. 09 ; 87 K. R. 828, 
N. P. 

4266. What amounts to licence.] — 

Rus.seul in Shinn, No. 4280, post. 


maator from performing his emvenant. 
— CuKKH V, Bkowne (1896), 7 (4. L. J. 
71.— AUS. 

4267 i. Wrongful dismisadl — Measure 
of damtHfe8.]r-The measure of damages 
in an action upon an apprentlceslilp 
eleoel for wrongful dismissal Is tho loss 
notiially sustained by the spe)cllJc 
breach of covenant complained of up 
m the time of action brought. — 
Parker v. Cathoart (1866). 17 I. C. 
h. K. 778.— IR. 


PART XV. SECT. 1. SUB-SECT. 10.— C. 

1. RUfht to bring actim.] — Dun- 
can V. Moorr (James) & Sons 1’ro- 
piiiETARV, Ltd., [1917] V. L. R. 240. 

—AUS. 

PART XV. SECT. 1, SUB-SECT. 10.— D. 

42631. Will not avoid a voiiUthle. non- 
tract. ]-~Tlie absenting of himself from 
his master’s service by an apprentice 
is not an avoidance of the apprentice- 
ship. — CooiiLAN r. Caltagiian (1857), 


7 1. C. L. R. 291.— IR. 

4265 1. Action on covenant not to aJbseni 
himself — Defence of licence.] — Pltf., in 
covenant, against tho father, alleged as 
a breocih that the apprentice unlaw- 
fully absented himself on a certain day, 
& from tlience hithcriG remained 
continued absent from the service of 
pltf. IMea, as l.o the absenting, that 
the apprentice did depart & absent 
himself by pltf.’s leave & licence: — 
Held: sufficient. — BLACK v, Steven- 
son (1840), 3 U. C. R 160.— CAN. 
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Master and Servant. 


Sect. 1 . — The contract of apprenticeship: Svb-eecL 
10, -D., E„ F. cfc G . ; svh-sects. Ud:12,A.d: J3.] 

4267. Action on master’s covenant — Defence of 
absenting — ^Must be for unreasonable time.] — 

(1) A tobacconist took a i)rcinium with an ap- 

E rentice, & covenanted to instruct & maintain 
im. In an action on that covenant the master 
pleaded, that the apprentice refused to obey his 
orders, & left his house, saying that he would not 
return again. To which it was replied, that 
afterwards the apprentice returned & offered to 
obey his commands, but the master would not 
take him: — Held: if the apprentice had, under 
those circumstances, stopped away an unreason- 
able time, which ought to have been stated in a 
rejoinder, the master would have been justified 
in not taking him back ; but he was not at liberty 
t^o turn away, or to refuse to admit his apprentice 
into liis house for misconduct, liis absenting 
himself for a few days ; but should have sued him 
on his covenant. 

(2) By the indenture, the master covenants 
that he will for four years instruct & maintain the 
apprentice. . . . Such indentures generally con- 
tain reciprocal covenants by each party. Those 
covenants are not dependent, but are mutual & 
independent, entitling each party to his remedy 
for a broach of them. Tlie master, therefore, is 
liable to an action for a breach of the covenant, 
to instruct & maintain the apprentice during the 
term agreed upon (Bayi^kv, J . , 

The master has at common law a complete 
remedy, if the apprentice misconducts himself, 
by an action for a breach of the covenants 
(Best, J.). — Winstone v. Linn (1823), 1 B. & C, 
400 ; 2 Dow. & By. K. B. 405 ; 1 Dow. & By. 
M. C. 327 ; 1 L. J. O. 8. K. B. 120 ; 107 E. R. 171. 

to (1) Re!d. llayinond v. Minton (1866). 
12 Jur. N. S. 435. As io (2) Apld, PhilllpH v. Clift (1851)), 

4 H. & N. 168; Learoyd v. Brook, [181)1] 1 Q. B. 4.31. 
Refd. Waterman r. Fryer, [1922] 1 K. B. 499. Cfenerally, 
Refd. Wcatwick v. Theodor (1875), L. 11. 10 Q. B. 224. 

Summons before magistrate.] — Sec Sect. 4, post. 
Remedy against parent or surety.] — Sec Sub- 
sect. 10, F., post, 

E, JtcmedivH in Eipiily. 

4268. Specific performance.] — Webb r. Encj- 
LAND, No. 4241, a7lt€, 

4269. Cancellation of articles— On refusal to 
teach.] — Webb r. England, No. 4241, ante, 

Ill usage by master.] — Sect. 2, sub-.sect.. 

3, B.. poftt. 

Order for return of premium.]— Sub-sect. 
12, B., post. 

Infants’ contracts.] -/SVySub-scct. 3, C. (<•), fwlc. 


bound for the due performance of the indenture. 
If an apprentice absent himself from his master, 
& his master take him hack, & an action be 
afterwards brought for such absenting, the taking 
back, to constitute a defence, must bo specially 
pleaded. — ^W right v. Ghion (1829), 3 C. & P. 
683, N. P. 

4272. Defences — Master In default.] — A sur- 
geon & apothecary having agreed with a father to 
take his son as an apprentice in consideration of 
a premium ; after the son had served for seven 
months, the agreement was broken oil on account 
of the refusal of the former to pay the expense of 
the stamp for the indentures. The master cannot 
recover damages for breach of the agreement ; nor 
can ho recover as for the board & lodging of the 
son. — Keene v. Paurons (1819), 2 Stark. 50fi, 
N. P. 

4278. One of master’s businesses re- 

linquished.] — By the terms of an indenture of 
apprenticeship an infant was placed by his father, 
who was a party to the indenture, as apprentice 
to a master, desenbed in the indenture as “an 
auctioneer, appraiser, & corn factor,** “ to learn 
his aii, & with him after the manner of an 
apprentice io serve.** After the making of th(‘ 
indenture & the commencement of the apprenti(;e- 
ship, the master wholly relinquished the trade of 
corn factoi* ; whereupon the apprentice absented 
himself from liis master’s service : — Held : in 
an action on the indenture by the master against, 
the father for the desertion of the apprentice, tin* 
relinquishment by the master of his trade of corn- 
factor was a good answer to the action. — E i.lkn 
r. Topp (1851), 0 Exch. 424 ; 20 L. J. Ex. 211 ; J7 
L. T. 0. 8. 52 ; 15 Jur. 451 ; 155 E. R. 009. 
Annotations: — ^R^d. Wliltmoro v. Owon (1854), 2 W. Jl. 
432 ; Batty v. Monks (1865), 12 L. T. 832 ; Gonoral 
BUlposting Co. r. Atkinson, [1909] A. C. 118. Mentd. 
Gravos r. Legg (1854), 9 iCxcli. 709 ; Boll. r. Cozens 
(1856), 18 C. B. 673 ; Wliito v, Bocton (1861), 7 H. te N. 
42; Bohn r. BurnesB (1863), 2 Now Rop. 184; Carter 
V. Oeargill (1876), L. R. 10 Q. B. 564 ; Mool Tryvan Ship 
V. Knigor. [1907 J 1 K. B. 809 ; Wallis & Wells v. Pratt 
30??^*^C * Cummings v. Stewart (1912), 

4274. Claim for absence of apprentice — 

Master receiving apprentice back.] — ^An action lies 
upon a covenant, that an apj)rentice shall not 
absent liimself from liis master’s service, althougli 
his master receive him after having absented 
himself.— ITawkins v. Earterbuooke (1754), Hay. 
115; 90E. R. 822. 

4275. .] — Wright (Iihon, No. 

4271, aide, 

4276. Avoidance on coming of age.] -~ 

Covenant upon an indenture of apprenticeship, by 
the master against the father ; brcacli, that the 
apprentice absented himself from the service ; 
plea, that the son faithfully served till ho came of 
age, & t^t he then avoided the indenture : — 
Held : this was no answer to the action. — (I umino 
p. UiLL (1819), 3 B. & Aid. 59 ; 100 E. R. 585. 

4277. Due to permanent Illness — 

Notice to master of illness.] — To an action for 
breacli of an apprenticeship deed, deft., the father. 


'. Adion (njax7ist 1 areid or Surdy, age, & that he then avoided the indenture: — 

4270. Liability of parent.] — In a common Held : this was no answer to the action. — (Iumino 
indenture of apprenticeship, under 5 Eliz. c. 4, Hill (1819), 3 B. & Aid. 59 ; 100 E. R. 585. 

between the father, son, & master, the father 4277. Due to permanent Illness — 

is answerable for what is to bo performed by the Notice to master of illness.] — To an action for 
son.— Branch v. Ewinqton (1780), 2 Doug. K. B. breacli of an apprenticeship deed, deft., the father, 
518 ; 99 E. R. 330. pleaded that the apprentice “ was & is prevented 

.r4n^a<toiw. P^d. Cuniii^ Ik & Aid. by the act of God, to wit, by permanent illness, 

ai> Brfd. Hu^b . Humphry, (182T). 0 R & c. 680. imppening & arising aiter the making of the 

an aT>niv>nf».o The Staying out by indenture, from remaining with or serving pltf. 

Wm u n‘’f . evening beyond the during aU the said term ” -.—Held ; on demurrer, 

nf Unlawful abMnting a good plea in excuse of performance, without any 

an averment that pltf. had notice of the illness before 
a tion of covenant against a person who became the commencement of the act ion. — Boast v, 

PART XV. SECT. 1, SUB-SECT. 10.— F. father’s for enticing away, was tlie proper 
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Firth (1808), L. R. 4 C. P. 1 ; 38 I,. J. C. P. 1 ; 
10 L. T. 264 ; 17 W. K. 20. 

Anriatationa : — Apld. Jiobiusoii v. Davison (1871), L. B. 0 
Exch. 2G9. Retd. Wliiucup v. Hiigrbes (1871), L. R. G 
C. P. 78. Mentd. Himcon r. Watson (1877), 46 L. J. Q. B. 
679. 

4278. Apprentice’s lear of assault — 

Reasonable grounds for fear.] — To a Btatement of 
claim alleging that deft, liad become surety on an 
indenture of apprenticeship for the faithful 
service of the appi*entice, & that the apprentice 
had not faithfully served, but had absented him- 
self, deft, pleaded that wliile the apprentice was 
in pltf.’s service, pltf. assaulted him & inflicted 
personal injury upon liini, &; thi*eaUmcd to do him 
grevious bodily liarm, &; that* the appi*enticc fear- 
ing that gitivious bodily hami would be inflicted 
upon him, left.pltf.’s service: — Held: th<‘. state- 
ment of defence should be amended by adding an 
allegation that the apprentice had i*(iasonable 
ground for such feai*. — H aujwell v, (Jounsei,l 
(1878), 38 L. T. 170. 

4279. Measure of damages — Loss of service to 
date of action.] — In an action on an apprentice- 
ship deed, against the fatliei*, the breach being 
iliat the son absented himself, pltf. can only 
1 ‘ecover damage for the loss of service up to the 
time of action. — B eium r. Howaud (1881), 2 
h\ &* V\ 403, N. P. 

4280. — -.] — When an apprentice li^is 

absented himst'lf, the fact that the master declined 
t o have any ti*ouble taken to lind him, & described 
him as wortliless, though it will not sustain a idea 
of leave & licence, may be material in mitigation 
of damages, & the jury ean only give the real 
v<ilu(^ of his services up to the time of action. 

Pltf. cannot recover damagtis up to the end of 
till' term, but only for lh<» jieriod from the absenting 
tx) the bringing of the action. But if pltf. after- 
wards assent(*d to the abs(*nc(‘, you can give 
no damages from the time of such asstmt, tSc in 
any view you may considcj* what wiis the value of 
the appj'entice’s S(*rvices, which i night W the. 
dillerence between liis earnings Ac his keep (Hylks, 
J.). — RuSHEMi r. SjUNN (1881), 2 F. iV F. 385, 

4281. .| — An action Wiis brougiit hy 

the master against the father of an appi*<uitic-e 
on an indentiiiti of appituiticeship to serve the 
master for a pej iod of five years fi'um May 1, 1 880, 
&. it was alleged as a br(*ach of coviuianl' that I/he 
apprentice iinlawfiiJly absent(*d himself from ids 
master’s service. It was pr<‘vcd lhai deft, took 
his son away from pltf. on .Ian. 18, 1882, & the 
writ in the action issued on Feb. 10, 1882 : Held : 
pltf. was (Uititled to i*ccover damages for the 
absence of Ids appwmtice from .Tan. 18 to Feb. 10, 
cVe was not entitled to prospective damag(*s for the 
whole term of the apprenticeship. —L ewls 
Peachey (1882), 1 H. k V. 518 ; 31 i.. J. Ex. ^00 ; 
27 J. P. 40 ; 10 W. K. 797 ; 158 E. K. 989. 

4282. Assent of master to absence.] 

Bussell v, Shinn, No. 4280, ante, 

(j. Conlraets hy I nfaiils. 

JSec Sub-sect. 3, (k, ante. 


Sub-sect. 1 1 .— Asskjnm knt. 

ScCf (joicrally, Choses in Action, Vol. VlTl., 
pp. 424 et aen. ^ , 

4283. Not assignable In law-l—Appi-entice in law 
is not assignable. — B. v. Aickles (Inhabitants) 
(1701), 12 Mod. Bep. 553; 88 E. B. 1513 ; ^ 
nom. Oastob (Inhabitan'TS) v. Aicles, 1 Salk, 
J. — VOL. xxxrv. 


68 ; aid) 7io7n. Oaisteh Parish v, Eccles Parish, 
1 Ld. Baym. 683 ; 1 Const, 580. 

Anmdfdiofia : — ^Befd. Bucklnfirton v, St. Mioliaol Sublngtou, 
Soiiioreetshire (1724). 2 Ld. Raym. 1352. Hentd. Silvester 
& Ashton (1700), Fortes. Rep. 308 ; R. «. St. George 
Hanover Square (1734), Sess. Cas. K. B. 176 : Mouldsdalo 
V. Blrchall (1771), 2 Win. Bl. 820 ; Master v. Miller (1791), 
4 Toriii Hop. 320. 

4284. Except With consent of apprentice.]— 

A master cannot assign over his apprentice, as he 
may another chattel, but it must be with his own 
consent (Holt, C.J.).— Anon. (1701), 12 Mod. 
Bep. 441 ; 88 B. B. 1438. 

4285. Assignment by executrix of master — ^Pre- 
sumption as to capacity.] — Where J. was bound 
apprcuxfice by indenture in 1764 in the townsliip 
of i^, & upon the death of Ids master in 1769 
was assign(‘d by the widow by indorsement on the 
indentun^ whereby she jicquitted & assigned over 
lier a})prentice J. for all the remainder of his 
apprenticeship, & .1 . served under such assignment 
in the township of K., which townsldp for the hist 
seven years liad regulai’ly relieved tlio fandly 
of J. whilst it'siding in another parish: — Held: 
this was eviden(;ii from whiidi the sessions ought 
f-o liavc presumed, after such a distance of time, 
that tlie widow wtis (“xtrix. Ac capable of assigning 
the appi’onticc.- H. v, Barnsley (Inhabitants) 
(1813), IM.&S. 377 ; 105E.B. 142. 

.Ituutifti inn : — Mentd. Ji. t’. Holnici SL. Cutlibcrt (IS 17), 2 
Now Alug. Cas. 92. 

Award ordering assignment.]— Arbitration, 
Vol. lJ.,p. 476, No. 1208. 

On bankruptcy of master.] -See Hki)cy. Act, 
1911 (c. 59), s. 34 (2). , ^ . 

Assignment of parish contract.] —Sec Sect. 0, 
sub-sect. 3, poal. 

Gaining settlement by transfer of service.]— 

Sec Poor Law. 


SiTB-HECT. 12 .-- ‘The I’remium. 

A. As indiealwuof Apprenticeship rather than 
of Sere ice. 

Sec Sub-st!ct. I, I)., ante,. 

H. Jlctnrn on TenninaJion, 

4286. When ordered 111 usage of apprentice.) — 

Locklev V, bh.DKiiKJE (1874), Cns. temp. Finch, 
121; 23 E. 1L<)S. 

JniMhUion: - Reid. Wolib r. Kiijilaiul (18Gi0, 29 Boav. 44. 

4287. — Death of master.)— The master 
receiveil .11250 with an aj)pn*nti(!(;, tV died witldn 
two years ; d(‘cived, that tlie exors. shall pay back 
tiie money as a debt upoii simple contract after 
debts on specialties are paid. -HoAM v. Bowden 
( 1678), Cas. temp. Finch, 396 ; 23 E. B. 216. 

Anwtftdiona : - Reid. Webb r. England (18G.y, 29 Beav. 44 I 
Wliincuii V. UugheH (1871), Ji. IL 

Carr (1K83), 54 L. J. Cli. 478. Mentd. Churchill v. Ber- 
trand (1842), 3 0. B. •■><>»• 

4288. — .]— WiHNCUP V. Hughes, No. 

1353, pes/. , ^ 

4289 . DefaiUt of master.]— (1) The sessions 

may dischaige an apprentice fnim his inden- 
tuw?s tin account of the default & ill-treatment of 

the master. . i.- 

(2) The sessions, on discliarging an apprentice 
may order a retm-n of the apprentice fee.— 
B. V. Duhammel (1683), 2 Show. 289 ; 89 E. B. 
946 ; suh -nom, Du Hamell’s Casfs, Skin. 108. 

4290. — Refusal to instruct apprentice.] — 

Therman 17 . Abell (1688), 29 Beav. 58 ; 2 Vem. 

«. Jinglimd (I 860). i!l> |4 . 

rSh Haie V. Webb (1780), 2 Bro. 0. <). 78. Mentd. 
Freeland r. Stanefleld (1854), 2 Sm. 8c G. 479. 
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Sect. 1 . — The contract of approUicrehip : Suh-sed. 

12, B. cfc C, ; su h -secL VS, A,. B., C. DQ 

4291. Webb v. England, No. 4241, 

ante. 

4292. Apprentice absconding & enlisting— 

Willingness to return.] — If an apprentice after 
serving two years of iiis time A* without any mis* 
conduct on the pait of the master, runs away of 
hie own accord enlists as a soldier, ifi> afterwards 
ip willing to i*eturn, but the mast(jr will not receive 
him again, the niiister is not compellable to return 
any pai*t of the apprentice fee. — Cuff v. Buown 
(1818), 5 Price, 297 ; 146 E. K. 013. 

AnYioUditfiiH : — Refd. Kx p. Prankord (18iU), U B. & Aid. 

257 ; WJuucii|> v. Hujifhos (1871), L. II. 6,C. P. 78. 

4293. Apprentice absconding — Refusal to 

take back.] — The ct., in the exercise of its suiutnary 
jurisdiction (jver its olliccrs, has authority to order 
an attorney, who had refused, on the ground of 
misconduct, to take back an apprentice, wiio ha<l 
run away from his service, to return to the parents 
of such apprentice a reasonable jiart of the premiuTii 
received with him. — L'x p. Prankkkd (1819), .3 
H, A Aid. 257 ; 106 E. U. 658 ; .sub nom. Ex p. 
PisiiKii,' 1 Chit. 694. 

Aunotatunui: — Qonsd. Fems r. (Jair (1885), 28 C’h. 1). 4()«. 

Befd. 81. Paiioi'us, Parish v. (luplianif Tariish (IH(iO), 6 .lur. 

N. S. 70U ; \Milnoup v. Hughen (1871), L. 11. « C. P. 78. 

4294. Bankruptcy of master— How sum 

returnable calculated.] — An appi-entice wheixj his 
master becomes a bkpt. shall cu .me in ns a creditor 
only upon the i^^maining sum, <ifter deducting f<»r 
the time he lived witli bkpt. — Exp. Sandby (1715), 

1 Atk, 1 19 ; 26 E. K. 97. 

JiitUitiititma : — Consd. JfJx p. Fusscll (18:i7), 2 Duac. 158. 

Befd. Hirst v. Tolsoa (1850), 2 H. & Tw. 359 ; Wubb v. 

Knglaiul (18(50), 29 Bcuv. 4-1, 

.] — aScc Bankuui»tcy, VoI. IV., p. 479, 

Nos. 1326-4328; Bkpey. Act, 1914 (c. 59), s. 
31. 

4295. Failure of health of apprentice — 

Special provision in deed.] — A deed of api)renticc- 
sliip cont.ained a piDvision that in the event of tlie 
failure of the health of the ai)prentico, so as to 
incapacitate him li’om following the ])rofession of a 
civil engineer, before Apr. 1, lS6(i, thc^ master 
should i*(»£und to the father £50 of 1.1 ic premium ; 
it being agreed that the ])i*oduction at any time 
befoixi that day of a certilicate signed by two duly 
qualified medical men, testifying as U> the fact, 
sliould be comjlusivc evidence that the health of 
the appivntice had failed, so as to in(%apacitat<; 
him from following his ))ro.’’(^ssion. I'lie liealth 
of the apprentice; failed, A he died on Aug. 4, 
1865. On Mar. 28, 1866, deft., the master, 
was served with a certificate in the terms of the 
condition, dat(;d Mar. 24, but referring to the state 
of iiealtli of the apprentice in June, 1865 ; — Held : 
the certificate was a sufficient compliance with the 
condition to entitle tlie father to recover the £50. — 
Debuy v. Humber (1867), L. 11. 2 C. P. 247 ; sub 
nopi. Humber v. Derby, 15 L. T. .538. 

4296. Misconduct of apprentice.] — An 

api)i‘entice was discovered to be an habitual thief, 
& in consequenec was dismissed by his master. 
On an action brought by the appivntice’s guardians 
against the master for dmuages for breach of 
covenant, or alternatively for the return, in whole 
or in pai't, of the prc*inium pai<l by them : — Held : 
(1) whei*e an apprentice by bis rrus -oiuluct prevents 
his master from teaching him, such misconduct is a 
good defence by tJw; niasbu* when sued for bretwli 
of covenant to keep, teacJi, maintain Hie 
appi*entice ; (2) no portion of Hie p^miium paid 
could be i-ecoveiHjd, thei*e being no total failure of 
consideration. — L earoyd v. Brook, [18911 1 


Q. B. 431 ; 60 L. J . Q. B. 373 ; 01 L. T. 158 ; 
65 J. P. 205 ; 39 W. K. 480 ; 7 T. L. R. 236. 
Annotation: — As to (1) Diatd. Waturmoii v. Fryer, 11022] 

1 K. B. 499. 

4297. Dissolution of partnership.] — A. & 

B, were partners in a firm carrying on business 
as auctioneers & surveyors. A., without the 
knowledge or authority of lus partner, entered into 
an agreement with pltfs., a father & son, by which 
the son was to become an articled pupil to the 
firm, & an indenture of apprenticeship was di'awn 
up by the terms of which, in consideration of the 
payment of a pi-emium, the son was t(j become 
the pupil of B. The indenture was never signed 
by A. or B. & B. was ignorant of its existence. 
The premium was duly paid by iiltfs. to A. & by 
liim handed over to B. in bank notes to be paid into 
the firm’s banking account without any statement 
as to whence it came. B. took the money thinking 
that it was money due to the finn in connection 
with soine partnership transaction. Subsequently 
the pai‘tnei'ship was dissolved, & the business 
wound-up. In an action by pltfs. against B. for a 
return of the premium upon the ground tliat there 
liad been a total failui'c; of the considc]‘ation for 
whicli it was paid Held : i)ltfs. wei'e entitled to 
1 * 600 ver the money. — C ovell v. Scametj, (1910), 
103 L. T. 535, D. C. 

Articled clerks of solicitors.] — See 

Solicitors. 

C, Recovery where Indenlurc Void. 

4298. Recovery by master— Premium secured by 
note.] — No action can be mainteined by ijltf. on a 
note given to him by deft, as an appi*enticc fee 
with his son who was to be bound to pltf., if it 
apiiear that the indontui*e executed was void by 
8 Aim, c. 9, for want of the insertion of such 
premium thci*ein, & a iiroper stamp in I'especl of 
the same ; although pltf. did in fact maint^ the 
apprentice for some time until he; absconded.— 
Ja(3K80N V. Warwick (1797), 7 Term Rep. 121 ; 
101 E. R. 888. 

Anitotation : — OoDBd. Wostlako v. Adams (1858), 5 C. B. 

N. .S. 248. 

4299. Premium secured by I.O.U.] — The 

premium stated in an indenture of appi*entice- 
ship was £20, but at the time of execution deft, 
ivgl’eed to give pltf., the master, four l.O.lJ.’s for 
£20 moiti, for which instruments deft., on the 
ap|)li(;ation of ]>ltf., who feai*ed that they were 
void promissory notes, after Wiirds substituted a 
single 1.0, U. in a pi*oper form; &- on tliat the 
action was bixiiuglil. The jury found the deed of 
apprenticesliip, though void, was the very deed 
which deft. Iwgained iovi—Held: pltf. was 
entitled to i-ecover. — Westlake v. Adams (1858), 

5 C. B. N. S. 248 ; 57 L. J. C. P. 271 ; 31 L. T. 
O. S. 315 ; 22 J. P. 674 ; 4 Jm*. N. 8. 1021 ; 141 
E. R. 99; previous proceedings, 1 ¥. & F. 483; 
31 L. T. 0. 8. 101, N. P. 

4300. Premium secured, by bond.]— Where 

an apprentice is bound for five years only, & a 
bond given conditioned for his service ; the 
binding b(;ing void under 5 Eliz. as not being for 
seven years, the bond is also void. — Burnly v. 
Jennings (1806), 6 Esp. 8 ; 170 E. R. 813, N. P. 

4301. .] — To debt on bond deft. 

pleaded, tliat the bond was given in piirsuance of 
a cori*upt & illegal agreement between the obligee 

6 obligor that the obligee should take tiic obligor’s 
son as Jus apprentice to learn the art, mystery, 
& piiifession of a sui*goon apothec;ary man- 
midwife, for the term of two yeai*s only, ]^i that 
in the aHicles it should be made to appear that the 
son had been articled for the full term of five 
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yeai's — in order tliat })y such corioipt contrivance 
the parties might fraudulently & illegally procure 
the obligor’s son to be admitted to examination 
for the purpose of practising as an apothecary 
upon serving an apprenticeship for two yciars, 
inst(?ad of an approntic<‘ship for five years, fis 
rc‘quircd by fi5 Geo. 8, <;. lOd, s. 15 Hold: the 
bond was void, A: the plea a sullicuiint answcii* to 
the action. — v. WiooiNS (1888), 8 Bing. 
N. (5. 280 ; 2 llodg. 201 ; 8 Hcott, (SOI ; (i G. .1. 
C. P. 2; 182E. R. 898. 

4302. Recovery by parent -PlaintifI not an inno- 
cent party.] — Pltf. exf‘cuted an indenture of ap- 
iu*enticeship to which was appended a print-<*d 
notice for the insertion of th<i premium, etc., under 
5 Geo. 8, c. 4(S, by which sliii bound her son 
apprentice to deft., & she paid a pHjrnium. Tlie 
indentui'(» did not contain any stat<*rnent respecting 
the premium, At was not strimpcd. ’Plie indentui'e 
being void for want of such stat<mient, not having 
been stamjied witliin tiiiui Held : pltf. was n<»t 
an inno(!ent party, &; she could not r*e<^over* the 
ai)i)rentice fee from deft., though paid without 
consid(5i’ation, the indi'ni-ui^* b<nng void.— Stokes 
r. Twitcjikn (1818), 8 Taunt. 192 ; 2 Moore, V. P. 
588 ; 129 E. \i. 475. 

AniMlaJLiitna : — Consd. Hirsl. v. Tolson (1S;>(I), 2 II. & T\v. 

;ir>y ; WJiiueup V. lIuKlios (1871), L. It. (i (J. 1*. 78. Refd. 

Co veil 17. Soaiiiell (1910), KKl L. T. lYMi. 

4303. Paid by bill.] — Tn an action by tlu^ 

indorsee of a bill of (*xchang(^ against the acc<‘p(.or', 
tlie latter proved that liis son Juid Ixhui Ixniml 
appi'entice (x) the (lraw<‘i‘ in 1827 by ind«'ntui*e. Si 
that a pwimium of 1180 was agr(‘ed t(t he paid, for 
which tlie bill in (pK'siJon was given. TJie 
indtmturc had a £l stamp irniiressed u})on il<. 
Tlio apprimtice served his mas(-<‘r for llv<‘ monihs, 
A: a (JilTerence arising between tin* mast.(T Si fath<*i', 
A:, it having betm discover<‘d (hat the stamp was 
insufYicient, th<i a])pr<‘ntice htt his rnasl-e'r’s s*t- 
vice: — livid: as tlu> appreuitice* was maintained 
A:- instiiicU'd by his nuuskM* for five months. A: 
might have ctmijielled him to continue that- 
maintenance Sc irist-ruejtion, hy causing the 
indentAii’e? to be ]3roj)(*rly staiiqied, pur-siiant to 
20 Geo. 2, c. 45, s. 5, there Avas not a total failure* of 
consider’ation for the hill, A:. the*ie fe)re*, tlie* edieami- 
stances would not he; an answer to an aetitni by 
the payee against the accef»t<a‘.- Manx r. Bent 
(1880), 10 B. & C. 877 ; L. A: Welsh. 820 ; 5 Man. 
At Ry. K. B. mo ; 8 B. J. O. S. K. B. 209 ; 109 
E. R. 074 ; 2)rcvwus ijrocecdiiKjs (1828), Mood. 
AcM. 240, N. l». 

Annotations : — ^Refd. lIciinikcT 1-toiiiiikcr (1852), 1 E. & 13. 

64 ; Westlttkt* r. Aelmns (1858), 5 C. 13. N. 8. 248. 


SUB-.SE( T. 1 8. — TKUMIJs ATION. 

A, By lnfa)it. 

See, yoierally, 8ub-sect. 8, E., univ. 

Parish apprentice.] — See Sect. 0, jwsL 

Termination by consent.] — Bee Sub-s<.;ct. 18, B., 
posi, 

B, By Couacul. 

4304. Whether consent discharges indentures— 
Infant apprentice.] — R. v. No'iton (Jniiaiuta.nt.s) 
(1708), Burr. 8. C. 029. 

4306. .]— R. V. Wkdoington (Fn- 

HAK.TANTS) (1774), Bui'i*. 8. C. 700. 

4306. .] — ’Phe apprenticeship of an 

infant may be dissolve*d, with iJie cons«*nt of all 
parties concerned ; & liiiing & s<*rvice! for a year 
A\dll gain a settlement, thougli pai’t of the servici* 
be performcid under a i)rior liiring for less than a 
year.— R. v, Spawnton (Inuabitants) (1775), 
Burr. 8. C. 801. 


4307. .] — II. V, lIlNUlllNOllAM (In- 

11AI3ITANTH), No. 4328, pod. 

4308. Necessity for cancellation.] — A 

son of twenty-one yeai’s of age was bound an 
apprentice to his father for seven years & served 
him for two or three yeai’S & they pai*ted by con- 
sent ; the father discharged Ids son & delivered 
Jdm his indenture, but did not cancel it, & he lived 
as an hired servant in another place ; & he was 
adjudged by the justices to be settled where he was 
an apprentice. 

If the seal had been torn off, he had been 
discharged (Holt, C.J.). — ^Whitley Ac Tiieersley 
(Inhabitants) (1705), Foi*tes. Rep. 312 ; 92 E. R. 
S(>7. 

4309. ,] — R. V. lIlNDRINOHAM (IN- 

HABITANTS), No. 4828, pod. 

4310. Indentures with third party.] — 

( I ) Wliei e the mother of an apprentice, whose time 
had not expired, applied to Ids master to give him 
up to ht*r. A: th<; master having consented to it, 

A'- all liaving agreed to part, the appnmtice went 
away ; but the indenture, which was in tlie hands 
of a (bird person, was iujv cr applied for nor given 
up : livid : the ai)prentice8hip was not put an 
<*nd to by this agrc'ement, although the master 
said he would liavt* giv(‘ri up the indenture if luj had 
had it in his ])ussession a(. tlie time*. A:- afterwards 
refused U) take back the appj-entice. 

(2) When; an unstamped iiidentun* of ap- 
prenticesldp recited that a pn*mium of iJJ2 Jiad 
l)(*en paid ; but addiMl, tliat it w^as paid out of a 
charitable donation fund belonging to the parish, 

Ac the master being called, yirovecl that the premium 
had bet‘n paid by the parish officers, who told him 
at the 1 iiiie of ])aying if- that it was (jharity monej" ; 

- Ilvfd : the fact of payment b(‘ing proved, the 
recital in tin; indenture, Ac tlie doclar'ations of tlie 
! parish officers, were not admissible in evidence, 

! so as to bring the case wJUiin tJie exceyitiou in 
i II G(*o. 8, c. 98, s. 190, Ac the imlentiire, being 
unstfiiiiped, was void.— R. v. 8keffin<jt()n (In- 
habitants) ( 1820), 8 B. Ac Aid. 882 ; 100 R.R.702. 
AnnotfiiUm : — .!« to (2) Refd. JL v. Lluugminor (1891), 2 

13. &Ail. (HO. 

4311. Order of Mayor’s Court.] — H ai.e 

c. Webb (1780), 2 Bro. C, C. 78 ; 29 E R. 44. 
Anntdalious : — Consd. lllrsl v. Tolson (1850), 2 Muc. & (J. 

194. Refd. Webb v. Eniriunil (1800), 29 Hruv. 44. 

I (/. Hy Money Payment. 

4312. Accord & satisfaction -Payment to person 
In loco parentis.] — W aud v, Rbtn (lO ls), Ah;yn, 
78 ; 82 E. R. 92.5. 

4313. By apprentice of full age.] — Where a 

mastei* receives money of an apprentice of full age. 
to vacate his indentures, the relation is dissolved, 
though the indc*ntures j-ernain uncancellcd. — R. v. 
Devonshire ,7,r. (1777), (^ald. Mag. (Jas. 82. 

4314. Agreement for money payment — Sc dis- 
charge of indentures.] — A verbal agreeim*nt by a 
master, “ upon being paiil £8 t^ set his ayiprentice. 
at liberty, Ac to give him up his indenture,” does not 
discharge the indenture, so as to lix the scittle- 
ment of the apprentice in the parish where he sleiJt 
last/ before the making of such agreement. — 
R. V. Warden (Tnhai31TANTk) (1828), 2 Man. Ac 
Rv. K. B. 24 ; 1 Man. Ac Ry. M. G. 277 ; 0 L. J. 
o' 8. M. C. 72. 

D. CanrvUalion of Deed. 

4315. What amounts to— Seal torn off.] — 

Whitley Ac Tiii:brsley (Inhabitants), No. 4808, 
ante. 

4316. Statement tkhat indentures burnt.] — 

I xVn apprentice cannot hire himself as a servanU 

L L 2 
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Sect, 1. — The contract of ajtprcnlicathip : Suh-sed. 
13, B,, L\, F„ 6^, 7., J. 6c K.] 

unless bis indentures are legally cancelled ; stating 
the declaration of the must<a*, that they were 
burned, is not sufficient ; but the justices, from 
this evidence, may find the fact. — A kmy Orusis 
Parish v, Baensly (1722), 11 Mod. Rep. 305 ; 88 
E. B. 1092. 

4317. Delivery to new master.] — Inden- 

tures of apprenticeshij) are not cancelled by the 
master becoming a bkpt., or by his delivering the 
indentures to a person to whom the apprentice 
Iiires himself as a yearly servant.— Buokington 
Parish v. Shkpton Bechamp 1*auihh (1724). 
8 Mod. Rep. 23.^> ; 88 E. R. 109 ; sub nom, BUCK- 
iNGTON (Inhabitants) v. St. Michael Sebington 
(Inhabitants), 2 Ld. Raym. 13.52 ; 2 (Jonst. 
395 ; sub nom, PucKiNOTON Parish r. Ohep- 
TON Beeni^hamp Parish, 1 Sti'a. 582 ; sub nom. 

R. V. PUCKINGTON At SlBlNGTON (INHABITANTS), 
PoHes. Rep. 321 ; Sess. Oas. K. B. 80 ; sub noni. R. 
V. SinrroN (Utrry (Inhabitants), Cas. Sett. 1 17. 
AnywUiium : — ^Reld. H. v. St. George, Hanover Square 
(17.34), Caa. K. H. 175. 

4318 . Exchange of indentures.] — Exchange 

of iudcriiures between apprentice’s father ^ ma^er 
amounts to cancellation & detoniiination oi 
a])prcniiccship. — R. v, St. Mary Kallkndar, 
Winchester (Inhabitants) (1748), Burr. 8. V. 
271 ; 2 Boil . 0th ed. 433. 

JnmdaiLon -Refd. H, i\ WeddlngH i (1774), Burr. 8. i\ 
7«6. 

4319. .J — The delivery -up mutually 

of the indentures is a suOicient discharge of the 
apprenticeship witliout actual (;anc(»llation. — 

R. V. Titchfield (Inhabitants) (1703), Burr. 

S. (\511 ; 2Bott. Othod. 431. 

4320. Indorsement on indenture.] — (1) 

Hucli indenture (of apprenticeshij)] cannot bo 
avoided by tbc mere act of an ai)prcn(ice absenting 
liimself from his master’s s<u*vice, which is an 
ofT<mc(i under 20 Geo. 2, o. 19. 

(2) Where the master had agreed by indoi’se- 
ment (unstamped) on the indcmtui'e to cancel it, 
“ provided the api)rentic(i made no engagement or 
entered into any person’s service in the town of 
N.” : — Field : the ai)prentice set ting u]) a trade 
for himself in N. was a breach of the condition, 
wliicli entitled the master to recall him liack into 
Ids service. — G ray?;. Cookson (1812), JO East, 13 ; 
104 E. R. 994. 

AnnoUdiwis : — As to (1) Apld. Grout ii. AVolchniuii (181*2), 
10 East, 207. Refd. H. v. Ickliam (1S43), 7 .1. V. 5*20. 
Ah to (2) Distd. R. 1’. BanuHtoii (183.S), 7 Ad. & El. 858. 
GcnertdlUf Mentd. BrittiHn v. Kiiiiiuird (1K1;B. 1 Bn)d. 

Biiig. 432 ; ItogciK r. .Ioiiok (1824), 3 B. & (J. 400 ; 
Giinbcrt v. Oiyncy (18*25), 3 Bow. & Hy. Ai. G. 323; 
Wiokes V. (‘lutterbuck (182.'>), 2 Biiig. 483 ; BiugsgoJe r. 
Glarko (1829), 8 L. ,1. O. S. M. C. 137 ; HulchiuHuii r. 
LowiidcH (1832), 1 Nov. & H. K. B. 074 ; Kitchoii r. 
Shaw (1837), 0 Ad. & El. 720; 3<’iilJcr v. Brown (1840), 13 

L. T. O. S. 301. 

4321. Cancellation may be conditional.]— G ray 
V, Cookson, No. 4320, an/e. 

4822. Order for delivery up of indenture — ^Expiry 
of apprenticeship.] — B aker v. Shelbuuy (1000), 
1 Cas. inCh. 70 ; Ereeiri. Cli. 184 ; 22 K. R. 700, L. C. 
Annotation: — ^Befd. Boysc v. IlosHborongh (1854), 3 Be G. 

M. &G.817. 

M, Apprentice allahiwtj Majority, 

Termination during infancy.]— Sub-sect. 3, 
E., ante, 

4323. Indentures voidable at election of appren- 
tice.] — An apTirenUce of sevent.e<»n years 


of age & upwards, bound by indenture, which 
stated her to be fourteen, for seven years, is entitled 
to be discharged at twenty-one. 

Every indenture of an infant is voidable at 
his election, Ac in such cases the master must 
trust to the covenant of those who engage for the 
infant (Lord Kenyon, C.J .). — Fx p. Davis (1794), 

5 Teim Rep. 715 ; 101 E. R. 397. 

AnnoUUion Refd. Ex p. Gill (1806), 7 Eawt, 37C ; Kirkby 

12 . Taylor (1910), 102 L. T. 184. 

4324. .] — W., then an infant of twenty 

years old, applied to be taken as an apprentice 
by A., & represented that he was of full age, Ac 
was bound without any i^reirdum for seven years, 

6 received weekly wages. He continued working 
till two years aftei* he attained majority, Ac 
then absented himself without cause : — Jield : 
lie was properly convicted under 4 Geo. 4, c. 34, 
for unlawfully absenting himself, for assimiing 
he could have disaffirmed the contract after 
majority, he had not done so within ii reasonable 
time. — Wray v. West (18()G), 15 L. T. 180; 31 
J. V. 37. 

4325. Right unaffected by Master & 

Servant Act, 1867 (c. 141).] — Moore v. Smith 
(1875), 39 J. P. Jo. 772. 

4326. Necessity for election.] — W’liere, upon a 
habeas corpus to bring np the' body of an fipi>i*eniice, 
the keeper of the house of correction returned, 
with ilie body of the; party, a regulai* lonviction 
of liiiu by two magistrate's on 20 Ge*o. 2, c. 19, 
feir a misdemeanor in fibsenting himself as iin 
jipprcntiee from his maste'.r’s st'rvie;e» ; it is nei 
answuT to show by allidavit that the* party liad 
bound himself when an infant te> se'rvi^ till tweiity- 
live*, Ac that wlieri he* ctime of age he e*lected to 
avedel the indemtiires, aftor which tlie offence 
imputed had beem committed ; feir this was 
I)re)pei* rnatte^r te> be sliown to tlie magistrates 
below ; who, if the matter shown to themi were 
true, acteel eit their own peril in committing 
the i)ai*iy ; but this ct. has no power t-o discluirgei 
an apprentice*, from his indentures ; Ac is bounel 
by the return of a regular conviction, where the 
objectie>n does not appear on the lace tif the return, 
te) re*mand the party. — Ex p. Gill (1809), 7 East, 
379 ; 103 E. R. 149 ; suh 7iom. R. i\ Eenwick, 
Ex p. Gill, 3 Smith, K. B. 399. 

4327. Within reasonable time after attain- 

ing majority.] — Wray v. West, No. 4324, ante. 

4328. What amounts to election — ^Effect of en- 
listing — With master^s approval.] — Supposing an 
infant binding liimself by inelontures of apprentice 
may avoid thciri at his election, yet the leaving 
his master’s service Ac going into the King’s sei*vice, 
with his master’s approbation is not such an 
avoidjince [if the indentures are not delivered up 
or cancelled]. — R. v. Hindringham (Inhabitants) 
(1799), 9 Term Rep. 557 ; 2 Bott. 9th ed. 438 ; 
101 E. R. 701. 

Anwdatvnis : — ^Distd. U. r. Mouutaorrel (1815), 3 M. & 8. 

497. Refd. Cleiiientfi v. L. & N. W. Ry.. [1894] 2 Q. B. 

482. ^ 

Liability of parent — On avoidance by apprentice.] 

'—See Sub-sect. 10, F., ante. 

Parish apprentices.] — See Sect. 9, post, 

F, Marriage of Apprent ice, 

4329. General rule.] — 'Cownsend’s Case (1902), 
1 Lev. 91 ; 1 Keb. 458, 470, 959 ; T. Raym. 92 ; 
1 Sid. 107 ; 83 E. R. 313. 

Atm(dalions Morcliaiil-K A(lveiitm*er8 v. ReLow 

(1089), 53 ; R. v. Gray'n lim BuncliorH (1780), 

1 I)(iug. K. B. 353. 
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4323 i. Indentures voidable at election 
of apprentice ,] — ^An apprentice bound 


by indenture for scveii yoarw, while 
under twenty-one is entitled to put 
an end to the apprentiooHblp when he 
attains that age, but must give to Ids 


inasU^r I'easouable notice of his inten- 
tion to do so. — COGULAN V. CALLAGHAN 
(1857), 7 I. C. L. R. 291.— IR. 
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4330. .] — Marriage is not in itself a dissolu- 

tion of a eontraci- of service. It lias been Jioldiui 
that marriage is not a good cause for disi-harging 
an apprentice {per Cuit.). — K. v, ^rAUDKHKKJ (In- 
habitants) (1753), Say. 100 ; 00 K. K. 817. 

4331. Custom of London.] —If an a])preutic(> in 
London marries without his master’s consent-, t he* 
master cannot 1-urn him away for that n^ason, but 
must sue his covenant. Stephknson v. iloni.- 
D1T( K (1704), 2 Vern. 101 ; 23 K. H. 015. 

G. D ismviml of A ppren I i cc. 

See Sub-sect. 10, A., ante. 

H. Absence of Apprentice. 

Contract not determined.] — Sec Sub-sect. 10, I)., 
ante. 

I. Ill Health of Apprentice. 

4332. Contract not determined.] — 'rh(‘ master of 
an apprenl-ice is bound to kee]) him both in sick- 
ness & in health. — It. v. IIai.es-Owen (Inhabi- 
tants) (1718), 11 Mod. Itep. 278; 1 Stra. 00; 
SS h3. it. 1038. 

4333. .] — Kino v. Low, No. 4201, ante. 

4334. .] —Actual service is not necessary 

to show that a person bound as an ap|irentie(‘ is 
lining that character at. a particular tinie. Ac- 
cordingly, where an a])pr(‘ntice, being ill, was 
desired by his master t.o go to his mother, who 
lived in another parish, ])i‘oinising to c(»ine A agr<‘e 
with her for her son’s l)oard A inaint.enance ; A 
accordingly the apprentice so went, A thc^ inast-t^r 
accordingly came thei-e, promised to remun(*rate 
the mother, A took him to a medical gentleman 
for advice ; A the paui>er resided th(*re (sight w(‘eks, 
but, during that time, did not. perform any actual 
service for Ids master : — Held : iiev(M*l h(*I(‘ss, h<‘ 
“ inhahiti'd ” in tlie parish in the cJiaracter of an 
appi‘<*nt.i<u^.“ -It. V, Linkinijobnk (Injiabitavts) 
(1832), 311. A Ad. 413; IL,.I.M.(M2; ll0K.lt. 

Its. 

AiumiationH Refd. E. c. IlaiibuiT (IS.'l2), 30. A<1. 7(H» ; 

Jt. ifi. Hanbniy {ISW, T) B. Ad. lUl ; h. r. 

(is;{7), 0 Ad. it 101. I.‘b); h. r. Bursiciii (Is.bU. II Ad. iV 

joi. 

4335 . ,J — A carpent er’s apprenticje met with 

an accident, A, with the consemt of his luastcr. In* 
went to his fatlnjr’s Jiouse, in an adjoining parish, 
A during the time tliat lie was unable t.o vvork at. 
Ids ordinary tradt*, A whilst h(* was residing with 
his father, his mast(?r (iniployed l»im to sell h>tt.ery 
tickets in the neighbouring villages, in which U\c 
prizes wen; articles manufactured by his mastei* ; 
A the apprentice received l-*f. for eacli of the tickets 
sold ; but- the master did not, in any other manner, 
contribute towards Ids maintenance, altliough lu* 
promised to pay the surgeon’s hill Held : the 
relationship of master A apiirentice continued.- 
li. V. Somkbby (Inhabitants) (1838), 0 Ad. A 
El. 310 ; 1 Per. A Dav. ISO ; I Will. Woll. All. 
(507 ; 2 Jur. 1004 ; 112 E. K. 1230. 

4330 . ,] — Pattkn V. Wood, No. 4400, po.s/. 

J. Bankmpley of Master. 

See, notv, Bankrupt.(!y Act, 1014 (c. 50), s. 34. 

4337. Whether indentures discharged.] — i he 
failure of the master does not dissolve an ap- 
prenticeship. — ^B uckinuton (Inhabitants) r. St. 
Michael Sbbington (Inhabitants) (17.M), 3 Ed. 
Raym. 1352 ; 92 E. R. 380 ; ftub nom. Bi'CKING- 
ton Pabtsh V, SiiRiTON Bk(’Hamp Pauisii, 8 


Mod. Rep. 235 ; siih nom. Put kinoton Pabtbh 
r. (’jiEPT(*N Beenchamp Parish, 1 Stra. 582. 
AMwUUum: -Mentd. H. v. 8t. George, Hunover Square 

(17:U), SesH. ruH. K. B. 17 . 'i. 

4338. Bankruptcy subsequently annulled.] 

— A fiat of bkpey. issued against tlie master of 
an apiirentice, but was afterwards annulled, by 
iiK^aiiK of a comjiosition between the bkpt. A his 
crediUirs i—HeUl : the indent ures of apprentice- 
ship were discharg(*d. — A llen v. Coster (1838), 
lBeav.271; IS E. R. 945. 

K. Masters in Partnership. 

See, fjeneratUj, 1 Partnership. 

4339. Effect of death of one partner.]— A. is 
apprciiticcil to 11. A (’. partTUjrs. Tlu^ jiartncr- 
ship being clissolv(‘d M. nunoves A A. servers C. A 
(5.\s n(‘W partner I). Aft.(U* the deatli of A. 
continues to sj‘ 1 ‘V(‘ 1). Jt- not- being found by the 
S(*ssioiis tha.t the s(‘i*vice undcM* l>. was with tlie 
cons(mt. of B., this ct. will not- refer tlm services 
t-o tli<‘ apprenlLcesliip. No setthunent is therefore 
gained hv A., in tin* parish in which he served A 
iTsided with D. li. v. St. Martin’s, ExrrrER 
(Inhabitants) (1S35), 2 Ad. A El. tl.55 ; I liar. 

A W. 00; 1 Ncv. A M. K. B. 388; 2 Nev. A 
M. M. C. 5.55 ; 1 L. .1 . M. V. 51; 111 E. R. 252. 

4340. Effect of dissolution— Release of parent.]— 

When*, to an action of (toveiiaid- on an indenture 
of appiHMiticesIdp against, the father, for bn^aches 
by the apprentice, (h‘ft. being under La-ms of 
])l('adiug issuahly, ]>h*aded that ])ltrs. carried on 
tli<^ business of (‘UgiiKMUs as co-partiRM's, t hat tlui 
covenants wer(‘ made with th(‘in as such co- 
partniM's ; A t.luit lK‘foi*(' any lu'each of duty, 
they dissolv(Ml i)a.rtnership : — Held : the plea 
was an issuaihb* (m(‘, A ouglit- n(d. t-o !)(*> S(‘t- aside,- — 
Lloyd v. llbACKBHRN 0 M. A W. 303; 

I Dowl. X. S. ()17 ; 1 1 L. 3. Ex. 210 ; 152 E. It. 

^tawAations : Consd. Brook w. Dawson (IS({!»), 20 L. T. Oil, 

Refd. Brace r. (Jaldcr (ISOr)), 50 .1. P. 000. 

4341. — Release of apprentice.] A|)plt.. was, 
on Api*. S, 1SH5, bound a])i)r<‘ntic <* l.o r<‘si). A .1., 
no preiniuin being paid, for tlie t.erm (>f live y(*ars. 
On Dec. 0 in t he sariics yi‘ar resp. A his ]>artnei* 
dissolved partiuMsliiiN resp. continuing to carry 
on the business. At- t-he tiim* of tin* dissolution 
a,pplt. was told that- he would hav(3 to sm-ve out 
his a]>prejit.i(;(‘shli) with resp., v/hieh lie agrcjed to 
do, A h(^ continued to serve; as such a]>i)r<;ntiee 
iint'il Aug. 3, 181)8, wln-n hi* absented hinisell. 
Upon a eomplaint for siicii miscenduet : ---//cW ; 
by the dissolution of jiriitiiershil) apP*^- 

he, under anv obligation t-o coiitiiiin; to sc;rve 
resp.- Hucidk' v. Dawson (18(i9), 20 L. T. Oil; 
.33 .1. I*. 720. 

4342. Amounts to breach of agreement to 

teach.] — 'Po an action upon an agrecirnent of 
apprenticeslii]) against deft-s.. who w(‘re partners, 
for not t(;aching pltf.’s son, defts. pl(*aded that 
they were always J-eady A willing to perfnmi the 
agi*eemc*nt, hut that pltf/s son absented himself 
from the service of defts., A theridiy jHevented 
(left s, from piM-forming the said agreemimt on their 
iiart, A refused to permit them trj do so. Fltf. 
newly asRigni*d, A defts. pleaded that before the 
alleged breaches the iiartnership between defts. 
was dissolved, A defts. ceased to caiTy on the 
busiTie.ss of tea A general colonial brokers in 
partnei-ship, A the said business was therefoer 
carried on as before, A as in the agreement in t he 


■ I _A Huivlvliig luu-Micr Is h.)ui.il I.y the I the end of the 
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Sect. 1. — The contract of apprenticeship: Sub -sect. 
33, K., L., M. & N. Sect. 2: Sub-sects. 1, 2 
<fc3, A.] 

declaration referred to, by one of deft-s. aloiu*, tV 
he was always riuidy & willing? to t(*aeh & instruct, 
pltf.’s son in the said businciss, it j?ave him every 
facility for acquiring a full knowledge of the same, 
& in all respects to tlie utmost of his power helped 

Itf.’s son to a thorough knowledge of the said 

usiness in pursuance of the agreement set out in 
the declaration Held : the plea to tlie declara- 
tion was good, but the plea to the? new assignment 
was bad. -(V)iTcnM:AN v. Hij.laji. (1H70), 22 L. T. 
480; ISW. U. 757. 

4343. Recovery of premium.]— C ovet.l v. 

Sc^AMKJJ.. No. 4207, (fuie. 

4344. Division of business — Business not carried 

on in its entirety.] — Pltf. was bound appientice 
to defts. & their jiartnors & successors in business 
in tlie trade of an engineer ; & his father 

covenanted to provide him with board, lodging, 
& other nccessfiries. At the date of the indenture 
the business was carried on by the former defts. 
in liondon, where also the father of the apprentice 
resided, but there was no stipulation in the 
indenture as to the jilacc^ wlua'e the business slunild 
be carried on. Before the teim of the apprentice- 
ship expired defts.’ paitnership was dissolved 
A two firms established, one in I^ondon, consisting 
of two of defts., & the other at Derby, consisting 
of the other two, the manuf act i ring part/ of tlie 
old business being carried on at Derby, & the 
selling part in London. Defts. called on pltf. t-o 
attend at the place of business at Derby : — Held : 

(1) there was an implied stipulation that the con- 
tract was to be pcrform(‘d at the place where the 
business was carried on the paiiies resided 
at th<* date of the indent/\ire ; A/ the direction t-o 
the apprentice* to go to Derby was an unreason- 
able command which h(‘ was not bound to obey ; 

(2) as the business was not <!aiTi(‘d on in its entin^iy 
by either of the two new linns, neitlu'r of th(‘m w’as 
t he succes.sor of tlie original lirm, or entitled to tin* 
services of the apprentice. Boyce v. CA«r?/oa, No. 
424d, aide, overd.- JOATfiN v. Wksteun (1882), b 
Q. B. D. {VMS ; .52 L. ,1. Q. B. 41 ; 47 L. T. 593 ; 
47 .T. P. Bid ; 31 W. U. 313, C. A. 

AntudaiUrns :—As to (1) Consd. lluniloy Eciiiltahle Co-op. 

&; InduHtriiil Soc. r. (^ussoii L. T. 052. As to 

(2) Consd. Piiriiltjy K(|iiHalilr! & liidnHtrial Soc*. r. 

Casson (1800), L. T. 652. 

L. Death. 

4845. How far executor of master bound.] — 

They [exors. of master] ought to s(»e the a])pn‘nticc 
taught Ids trade A; if they are not of the same 
trade, they ought to assign him to another who is 
of the trade, for that lie may bt^ taught according 
to the covenant {per Our.). -Waijckr v. Bull 
(1665), 1 Lev. 177 ; S3 E. \i. 

Annotaiiom Dbtd. Baxter r. Burllold (1747), 2 Htra. 12G6. 

Befd. 11. V. Pock (1668), l Salk. 65. 

4346 . ,] — (1) Order of justices, that exor. 

shall keep testatcii-’s apprentice, quiisl^ed. 

(2) By custom of ]x)ndon, exor. shall idace 
testator’s apprentice to anotlier master of the 
same trade. — R. v. Pkck (1698), 1 Salk. 66; 91 
E. R. 61 ; stib nom.. Peck’s Case, 3 Salk. 41. 
AnnotaiUni :-~As to (1) Apld. R. v. Eakriiigr (1753), Say. 88. 

4847. Customs of London.] — R. v. Peck, 

No. 4340, ante. 

4848. Covenant extending to representative;] 

—By indenture, an infant, with the consent of 
his father, bound himself apprentice to a trades- 
man “ his exors. Hi administrators, such exors. or 
administratoi'H carrying on the same trade or 


business & in the town of W.,” & with him & them 
to serve for tlu* tenu of s(*ven yeai's ; &- the masB^r, 
in consideration of the service of th<i appitmtice, 
covenanted to t(*acdi & instruct Jiim, or cause him 
t/o bo taught At instructed, during the term ; — 
Held: (1) upon the death of the master, the 
apprentice was bound to serv(i his widow, who 
W'as his extrix. whilst she; carried on the same 
business in the town of W. ; At she was bound to 
teach the apprentice ; (2) it/ was no answer to an 
information against the a])pr(jntic(^ for absenting 
himself from tlie service of the extrix. that he had 
considtcd an attorney, who advised him that the 
apprenticeship was dot<*rniim*d hy the deatJi of 
the master, At that he had acted on the bond fide 
belief that the advice was correct. 

(3) Where an infant is bound appj*(*ntice, the 
indenture will not bo void merely bccausii it is 
not manifestly for his henelit, but only wht^re it is 
manifestly to his jirejudico. -Cooper v. Simmons 
(1862), 7 ir. & N. 707 ; 31 L. .1. M. C. 138 ; 5 
L. T. 712 ; 26 .T. 1\ 48(i ; 8 Jur. N. S. 81 ; 10 W. R. 
270; 1.58 E. It. 654. 

Anntk-ation: — (tenrrnllf/, Reid. Walter r. Kveruni, [1891] 

2 Q. B. 360. 

4349. How far apprentice bound to executor of 
master.] — Ap])i*entiie is not bound to scu ve tlie 
exor. of th(* master. — B axter v. Burfield (1717), 
2 Stra. 1266 ; 1 Bott. 6th od. 542 ; 93 E. It. 1 172. 
Annofatiom : — ^Apld. Poarco v. ChaiiiWerlaiii (1750), 2 Vos. 

Sen. 33. Consd. It. v. Stockland (1770), (!aUl. IMapr. Cas. 

60. Apld. Cooper r. Slminons (1 862). 7 IT. & N. 707. 

4350. Covenant extending to representative.] 

- -Cooper v. Simmons, No. 4348, ante. 

4351. Whether death of master determines ap- 
prenticeship.] —Wadsworth v, Cye (1664), 1 
Sid. 216; I Kel). 820; 82 E. R. 1066. 

Annotoiions Reid. R. v. Prat (1662), 12 Mod. Rep. 27; 

R. V. ]*o(5k (1668), 1 Salk. 65 ; 6a::ter r. Bnrlleld (1747), 

2 Stra. 1266. 

4352. .J— It. V. ( hliRK ( 1 774 ), Ihirr. S. C. 782. 

4353. — No covenant to serve representatives.] 
— By an appreuticcsliip d(‘t*(l A. was to sid’vc B., 
At B. tcacli A. foi* a ttTin of years ; tliorc was no 
provision as to service* t(» B.'s e*xoTS. or return of 
])rcitiiuiii ; B. died btdbre^ tlio cx])ii*ation of th(‘ 
t erm : - Held : no action for (la.T!uig(*s. or for money 
had At i-eceived lay against B.’s exors. for a return 
of poH/iem of the i>r(*mium. -WiiiNoup v. lluonES 
(1871), L. It. 6 C. P. 78 ; 40 L. J. C. P. J04 ; 24 
L. T. 76; 19W. It. 439. 

Annotations : — ^Apld. Ferna v Carr (18S5), 28 (6i. 1). 406. 

Reid. Learoyd r. Brook, [18611 1 Q. B- 431 ; (’ovell r. 

Scainell (1610), 103 L. T. 535. Mentd. Cornwall v. Hcn- 

HOii, 11866J 2 Ch. 710 ; Lloyd Hoj'al Bel*?e Soc. Anon. r. 

StathatoB (1617), 33 T. L. R. 360. 

4354. Effect of death of either party.]-^An 

apprentic(‘ship is de^terinined hy the death of (*ithcr 
master or apprentice.- — R. Eakring (Inhabi- 

tants) (1753), Say. 88 ; 96 E. R. 813. 

M. licturn of Premium. 

See Sub-sect. 12, B., ante. 

N. Trading ov Oivn Acron7d.% 

4355. Custom of London.] — Nes.s(/N v. Exncji 
(1698), 1 lA. Raym. 382 ; 91 E. R. 1152. 


Sect. 2.— RIGHTS, DUTIES. AND LIABILITIES 
OF MASTER. 

Sub-sect. 1. — Right to Apprentice’s Earnings. 

4356. General rule.] — Apprentice’s master en- 
titled to what apprentice earns. — ^Anon. (1700), 
12 Mod. Rep. 415 ; 88 E. R. 1419. 

Annotaiion : — ^Refd. Morlson v . ThompBon (1874), L. R. 9 
Q. D. 480. 
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4857. .] — Whatever apprentice Rains be- 
longs to the master, &■ he may have action for it. 
— Babbeii V. Dennis (17():{), 1 Halk. (is ; (t Mo<i. 
Rep. 00 ; 01 K. R. (i3. 

jntwUtiiims : - Consd. Koslrr v. Stowari (1S14), M. &’ S. 
1«1 ; Evaiirt Waltou (18(i7). L. R. 2 (\ 1*. (>15. Reid. 
St. Nicholas v. SI.. IVtors (1730), boo fcwii, ITiircl. 323: 
K. r. Closworth (1S37), (i L. J. M. 71 ; Morison r. 
Thompson (1874), L. Jl. 9 Q. 11. 480. 

4358. .]— If an apprentice works for anothr^r 

person who receives the money arising from such 
work, the master may maintain an action for t}u‘ 
money.— A ynrworth v. Wood (172S), S(‘ss. Cas. 
X. B. 84 ; OR E. R. 85 ; ftitb nom. Ayneswobtii v. 
Wood, 1 Bam. K. B. 312. 

4359. .J — A master stipulating for 4.d. out 

of every 1.9. of the earnings of liis apprentices is 
no benefit to him within tin* statute* of Anne, for 
whicli an additional duty is to be paid ; being by 
law entitled to the whole. — H. r. Wantaok (Tn- 
HABITAOTS) (1801), 1 East, (iOl ; 102 E. R. 233. 

4360. .] — The mastt*r of an aT>pr(*nii(;<* is 

by law entitled to the whole of liis earnings (IjOUD 
EbliENBOKOTJOH, fuJ.). — R. V. BltADFOlM) (TNJIAIU- 
TANTS) (1813), i M. S. 151 ; 105 E. H. 57. 

4361. - - Though apprentice quits before time.! 

— MasUn* has a right to earnings of liis apincntici* 
who quits him. -Meuiton r. IIounshy (1717), I 
Ves. >S(‘n. 48 ; 27 E. R. SH3. 

Annotniion Reid. HilJ r. Alh'ii (1 7 IS), 1 Dick. 1 :il . 

4362. .|- The ct. will not relieve 

against a mast/er’s legal riglit to all Mie (*ni*nings of 
his apprentice w^ho quitted liis servi<*e befon* his 
time. — Hibb v, Allen (1718), 1 Ves. Sen. S3; 1 
Dick. 130 ; 27 E. R. 1K)(). 

4303, Though earned on warship.] - - The 

master of an apprenticse is entitb'd to the wages 
earned by him in a man of wa.r ; tS:- may ri*covcr 
tliem from the captain, although the* latter had no 
notice of the apprenticeship beyond tlu* a.sscitiori 
of tb(^ appi*entice. — E ades v. Vandeput (1781), 1 
l)oug. K. B. 1 ; 5 East, 38, n. ; 00 E. R. 730. 
Annotation .' --QonBd, Foster r. Slnvart (1811), 3 M. & S. 
191. 

4364. Master not entitled to prize money.] - 

Tlie prize money gained by an apprentice*, serving 
on board a lettt*r of marquee sliij), does not bidong 
to tlic* inasR*!* of the a]>pr(*ntice, tin* usag(*. b(*iiig 
I>roved to be thal- such mon(*y is tli<* pro])<'rty of 
the appi-entice. Caiwan v, Wa'ITS (1781), 3 Doug. 
K. B. 350 ; 90 E. R. 091. 


Sub-sect. 2. — Chastisement of Apprentices. 

4365. Whether moderate chastisement permitted 
— Improper conduct.] — Dylbpjut v, Fijctcueu, 
No. 4193, aw/c. 

4300 . .] — In tli(i sinqile r«*latHm oi 

master &. sc^rvant, tbi* servant is bound to ob *y all 
the lawful commands of his niasb*r, A: if lie com- 
mits any unlawful act tlie master may dismiss 
him. But if an apprimtice misb(*liav(‘s liiinself 
tlie master has the jiower of (jorrecting liini by 
pei*8onal cliastisement, i)i*ovided it b(^ moderat(* ; 
Ac the whole control as regards his morals is also 
with the master. . . . 3'’he apprentice may have 
taken sweetmeats from a jar, or a shilling from a 
till, for which olTcm^es he might be corrected by 
personal (jhastisement or k(q)t in eonfin(*incnt, but 
the master has no riglit to dissolve the contract 
(Watson, B.). — Phillips v. Plift (1859), 4 H. 
A: N. 198 ; 28 L. J. Ex. 153 ; 32 1.. T. O. S. 282 ; 


23 .r. P. 120 ; 5 .Inr. N. S. 71 ; 7 W. R. 295 ; 157 
h). R. 801. 

An-imlaiionn .•-Refd. Wfsiwick r. Tliroilm* (1875). 39 J. 1». 

(>1(5; liosiroyti r. Brook, IIS'.M] I K). B. 131 ; SVatermau 

V. Fryer, |1922| 1 K. B. 199. 

4367. .| 3'Iie girls upon Whom the assaults 

w'em coTiimitted w'eit* appi*(*'nticod to applt. A 
book of faults seems t-o have boon kept by him in 
wdiich (*nt.rii*s w'ere made from time to time, Ac 
aft(*r a ceitain number of entries were made the 
a])pn‘ntice l-o whom they related W'as punished. 
Thvvo d()(*.s not appear to have been punishment 
which eaiTi(‘d anysi'i ious painte tls* girls in qims- 
tion, hut tlieiM^ can b(* no doubt that iqiplt. had no 
right to cha.stisi‘ tlu* girls in the way he did. nor 
has any one w’ho »*ni]doys a-ppi‘ontici*s any riglit 
lio do w hat ai)i>lt. claims he could do by way of 
correction (boni) Readino, P.J.). — R. v, .Iosepjt- 
soN (1914), 110 I,. T. 512 ; 30 T. L. R. 243; 24 
('OX, V, P. 128 ; Ml Pr. Ap]). Rep. 8 ; 78 .1. P. .lo. 
10, P. P. A. 

Criminal liability for immoderate chastisement.] 

>sVr (Mmminal IjAw% Vol. XV., p. 828, No. 9000. 


Srn-sEcr. :>. — Physical Well-Bkinh of 
Apprentice. 
v1. In (U'nerah 

4368. Provision of board & lodging -No inden- 
tures executed Recovery of costs by master — Ap- 
prentice dismissed without reason.] - If a p(*i*soii 
take a lad a nionlli on liking, wnlfi Hm* uit)*nti()n 
of his b(‘ing bo\ind as an appnuiticc, if In* A: tlie 
lad suit one ariotlier, A: th<* lad stay several months 
w ithout any indenture b(*irig exee,iit(‘d. If no fresh 
agi*(*eiii(‘ni wei*e entered into he is not entitbid M) 
charge for tlu^ board Ar lodging of tin* lad whom Jio 
employ(*d in his trade, A' by eoiLsecpiencc lie is 
not entitled to set it off in an aid-iori i)> tlie lad’s 
father for moru‘v lent. - VVibKiN.s w. Wells (1825), 

2 A P. 231, N. P. 

Annolation : Distd*. Kurnill r. Bnivliurl (IS‘2S), 3 t'. it I*. 

3S1. 

4369. - Apprentice dismissed for 
misconduct.] If a lad goes on liking Nviih a vmw 
to his iieing lumnd an appi-J'iitiei*, Ids int(*iided 
master (annot eharge lor Jiis iioard Ar lodging for 
the lirst month, nor i)ejha])s for so hnig time as 

I hi’ condiiels Jiimself properly. Rut if h(i stays 
for many rnonlhs, behaving ill after i-omplaints 
to his fathei* of liis iniseonduet, it will be for the 
jury to say whether there was any contract, cither 
exjiress or implied, that liis father should pay for 
his hoiird A lodging. l^]AiuiA'rr v. Buiwhiabt 
( lh2S), 3 i \ A P. 381, N. P. 

Annotation: Distd. Ilnnlsou v\ (I8()2), 7 H. & N. 

SUl. 

4370. - Whether contract Inmlied 

a question of fact.| - A. placed his son wdth B., a 
chemist A dniggi.st, wdio inbrnded to pass his 
(‘xnmiTuition at Aj)ol.h(M*.aric*s’ I fall, but wtis de- 
liiy<*d in so doing by ill liealtli. It was iiitondcid 
that A.'s son should be apprenticed to B., but lu^ 
stayed fo* Jive vicars with B., having his board 
A lodging, A being taught the business of a 
( hemist A druggist, A he then left B., A was never 
a]»prentic(*d to him: II M: (1) to entitle B. bo 
recov<*r for th<* board, lodging A tcaciiing of A.’s 
son, thii jury must ix.* satisfied that A.’s son Was 
plac(‘d with B. iqion an agreement or undcretand- 
ing that I*, w’as to lx* paid for his board A lodging 


PART XV. SECT. 2, SUB-SECT. 2. 
4867 1. WItether moderate chantiaemenU 
permitted .] — The inanlJor of a slilj* 1 h 
eutillod to chastise uii apjircntlcc, A 


the c!i., on a <-luiiii for diiiiiugi',s being 
iiuiilu on the iippreiitice’H belialf, will 
not inqnli o wUether the must or was 
right or wrong, provided liis act was 


ndy an act of chostlseniont, A not an 
.ct of waiiUiu cruolly.— WiGirre r. 
luuNs (IK83), U H. (cl of Bess.) 217 : 
!l Sc. h. U. 180.— SCOT. 
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Sed. 2. — Ri^fhts, duties mid HahilHics of master: 

Svb-seal, 3, A, & B, ; suh-seds, 4 cC: 5. 

Sect. 3.] 

& for teaching him ; (2) but if the jury were not 
BO satisfied, or if they thought that A.’s son was 
not to be paid for till B. had passed liis examina- 
tion at Apothecaries* Hall, & tliat A.’s son Wiis 
then to bo apiiJ*enticed t-o B. as an apothecary, 
B. was not entif led to recover anything for the 
board A: loiiging teaching during the five yeare. 
~ 'AiTWATrais r. Courtney (1841), Car. & M. 51, 
N. P. 

4371. Apprentice removed by 

father.] — Deft, being desirous of apprenticing liis 
son to pltfs,, it was verbally agreed between them, 
f/hat the son should go on trial for a month, &-if 
the parties were satisficed, he should be bound 
apprentice for four yeais, deft, to pay a premium 
of £100 by instahnents. The son went on trial 
A; remfiined above sixteen montiis, when d<‘ft. 
r(*movf‘d liim. No deed of apprenticcsliip wjis 
executed, or any pai*t of the premium paid : — 
Held : pltfs. could not recover for the son’s board 
& lodging during any part of the time he remained 
with them. — Harrison v. James (1862), 7 H. & 
N. 804 ; 31 L. J. Ex. 248 ; 158 E. R. 693. 

4372. Provision of washing — Subsequent varia- 
tion of contract.] — The father of an apprentice 
covenanted in the indenture to provide his son 
with washing, etc. ; after th it the master sug- 
gested that the father should allow the son £20 a 
year, &. the master supply the son with washing, etc., 
& the son ijay him for it. 'Jl’liis was acceded to, 
& the master accordingly supplied the washing, 
etc. : — Held : the master could not recover in an 
action of covenant on the indenture against the 
father for his not x>i‘oviding the son with washing, 
etc., if the master previded the washing, etc., by 
agreement on the e.redit of either the father or 
the son ; <Si, in an action on the covenant, a idea 
of performance by the father was suppoited by 
proof of thefiw^ facts. — Biackiuirne v. Davis 
(1813), Car. & Kir. 107 ; 1 lu T. O. 8. 047, N. P. 

4373. Duty to provide medicines.] — A master is 
bound during the illness of his apprentice, to pro- 
vide him with proper medicines. — K. v. Smitu 
(J837), 8 C. & P. 153. 

B. Ill Usage. 

4374. Discharge of indenture- - Whether ordered 
by court.] — Lockley v. Et.dripge (1074), Cas. 
temp. Finch, 124 ; 23 E. K. 08. 

Aumdaiion: — ^Refd. Webb v. EuRlund (18(50), 20 IJoav. 44. 

4875 , ,j — Pltf.’s son was jnit apjiren- 

tice to deft, for seven yoai's, but quitted him on 
being misused, & on deft.’s luoceeding at law, on 
a bond given by pltf., he brings a bill for an in- 
junction, & for the delivery of the bond. 

A ct. of equity has no jurisdiction in matUn’s 
of this nature, but belongs to justices of jicaco, 
& therefore pltf. ordered to pay costs at law, A 
in this ct. 

Jdisuser of an apprentice is not a foundation 
for coming into equity, for if an action is brought 
by a master against the father of an ax)prentice, 
for a breach of covenant in quitting lus service, if 
misuser appears, this is no breach. — A rgIiES v. 
Heaseman (1730), 1 Atk. 518 ; 20 E. H. 327, 
L. 0. 

Annotation: — ^Apld. Wobb v. Kngrland (18C«), 20 Boav. 44. 

By magistrate.]— A’ce Sect. 4, post. 

Criminal liability.]— Criminal Law, Vol, 
XV., pp. 792, 793, 827, Nos. 8562, 8672, 9049. 


Sub-sect. 4. — Rights against Third Parties 

— Remedies for Harbouring Apprentice. 

4876. Whether action lies.] — Valley v. Rich- 
mond (1603), Noy, 105 ; 74 E. R. 1071. 

Annotation: — Refd. U. r. OalliuBwood (1704), 2 Ld. Rayin, 

111(5. 

4377. .] — Trespass lies for the taking an 

apprentice. — Ohamberlain v. Harvey (1096), I 
Jjd. Rayin. 140 ; (larth. 306 ; 5 Mod. Rep. 182 ; 
91 E. R. 094. 

Amwtaiion : — ^Befd. Forbes r. Cochrano (1821), 2 B. & C. 

448. 

4378. .] — An indictment will not lie against 

a man for enticing an apiirentice to leave liis 
master’s service ; for it is of a private nature, 
&. to the prejudice of a single person only ; the 
itimedy is by action on the case. -H v. Danibll 
(1704), 6 Mod. Rep. 09, 182 : Holt, K. B. 316; 
I SiUk. 380 ; 3 Salk. 101 ; 87 E. R. 856. 037. 
AnnoiaiionH : — Ezpld. Jl. r. (’allinfnvoud (1705), 2 Ld. liayni. 

VI 1(5. Consd. u. iiiurkdim (isoi), 2 Eu.s(., r>. Refd. 

It. 1 ’. UewlaudM (1851), ^ Bon. ^(<4. Mentd. it. r. Itowod 

(1842), J J L. ,1. M. V. fi ; Motrul 8.S. Co. r. MoGrogor. 

Cow (188!)). 2:5 Q. B. B. .5»8. 

4379. .] — (1) The ct. will not, at the prayer 

of the master, grant a habeas corpus to bring up an 
apprentice impressed, lie being willing to erittu* 
into the King’s service. 

(2) If the party liirnsclf, being of competent 
years of discretion, do not complain, wc (;annot 
issue the writ on the praytu* of the master, who has 
liis remedy by action if his apprentice has been 
improperly taken away from liim (Lohb Ellkn- 
BOROUGU, O.J ). — Ex p. JjANDSDOWN (1804), 5 
East, 38; 102 E. R. 983. 

4380. .] — Debt upon a contract of Sept. 

1834, whereby pltf., in consideration of £7,800 
did sell, assign, transfer, set ov(.*r all liis right, 
t*tc., in to the services & labour of one liundriHl 
and fifty -three apprenticed labourers in favour 
of deft., to the use of his plantations, witli a wai*- 
i*anty of the quiet poss(;ssion of tJie s(4*vic<3s of 
such labourers according to law ; jte deft, engaged 
to pay pltf. the sum of £7,800 in six instalments, 
& that in case of failures in any of siicli instal- 
ments, pltf. might reclaim, the .servic(‘s of the 
lalnnu’crs should revert l/o pltf., dr ft. remaining 
liable for such sums as should be then due for the 
hire of such labour during such i)eriod as he shouhl 
have received the scirvices. Breach assigned : 
non-payment of the two last instfilments. 

Plea, tliat befoi*e the expiration of tlu'. period of 
service, before tlie instalment was due, pltf. 
removed the? labourers out of tlic^ plantations of 
deft, to his own })remi8t»s, & deft, ceased to rec(?ive 
tJjeir services, A he declined to pay the instal- 
ment, & thcn^forti services diverted to i)ltf. - 
Held: tJie plea set out what might have given 
deft. a. cross remedy against pltf. for a trespass, 
but was no defence in this action. — Fullarton v. 
Mittelholzer (1845), 6 Q. B. 1022 ; 4 L. T. O. 8. 
376; 115 E. R. 385, Ex. Uh. 

4381. Action for loss of service for residue 

of term — Term not expired.] — Pltf. declared for 
X)rocuring his ai^prentice to depart from his ser- 
vice, & for the loss of his service, for the whole 
residue of the term of his apprenticeship, & the 
jury assessed damages generally, judgment was 
arrested, because it appeared that the term was 
not expired. — Hamilton v. Verb (1670), 2 Keb. 
693, 697 ; 1 Lev. 299 ; 84 E. R. 436, 439 ; sub 
nom. Hambleton v. Veer, cited in 5 Mod. Rep. 
at i>. 287 ; T. Raym. 200 ; 2 Wins. Haund. 169. 
Annotations: — ^Refd. Hodsull v. HlallebraRS (1840). 11 Ad. 

& El. 301. Mentd. Acton v. Eels (1606), 2 Salk. 662 ; 

Leveridge v. Hoskins (1709), 11 Mod. Uep. 267 ; Griffiths 

V. Lewis (1846), 8 Q. B. 841. 
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4382. Proof of enticing not essential.] — 

Case for retaining his sijrvant depai’tcd without 
licence. 

The action lies without incitcjment by defts., 
they having notice that he was the hired servant 
of another (per ('ur.). — Fawckt v. Beavres 
(1672), 2 Lev. 03 ; 83 E. R. 4r)l. 

Annotation: — Refd. AyucHworth v. Wood (17211), 1 Bam. 
K. B. 312. 

4383. .] — Asitcropt v. Berteks ( 176(>). 

6 Term Rep. 652 ; 101 E. R. 753. 

43 g 4 . Necessity for valid contract of ap- 

prenticeship.] — No action can be maintained for 
harbouring an apprentice as such, if the master 
to whom he was bound was tlien not a housekeeper, 
& of the age of 24 years. Qu. : whether in an 
action by a master for harbouring liis apprenti(;<‘ 
it is necessaiy for him to prove tliat lie has made 
oath that the premium mentioned in tlie indentures 
is the wliole premium he has rec<*ived.— (Iye v. 
Eet.ton (1813), 4 Taunt. S7(i ; 128 E. R. 577. 
Annotation : — ^Refd. Hiowart r. Lawton (1823), 1 Birip. 
374. 

4385. .] — No action will lie for enticing 

away an apprentice, unless there be a valid con- 
tract of apprenticeship. — Cox r. Muncey (1851)), 
6 C. B. N. S. 375 ; 141 E. R. 502. 

4386. .] — De PuANCESdo v. Barni m. 

No. 4201, ante, 

4387. Habeas corpus.] —R. v. Tarkins (1758), 2 
Keny. 205 ; 90 E. R. 1188. 

4388. To discharge apprentice from man of 

war.] — If an apprentice of the age of eighit‘en 
voluntarily enter into the sea scrvicti, iiis master 
is not entitled to sue out a habeas eorpm to bring 
him up. — R. V, Reynolds (1795), 0 Term Rep. 
497 ; 101 E. R. 007. 

Annotation : — Consd. U. r. Kdwardu (1798), 7 Toriw Pop. 
745. 


4389 , .] — If an apprentice b<‘ im- 

prcissed into tln^ sea servic(^, the mas(.er cannot siu‘ 
out a hahecut eorpm to bring Jiirn ui> t*) be dis- 
<!harged, though the apprentice may. But th<* 
Lord Chief .Tustic<‘ may issue a warrant to bring 
him up on tlu"! apj)lication (‘ithei* of the mast**!’ 
or the apprentice. — R. v, Edwards (1798), 7 
Term Rep. 745 ; lOJ E. R. 1231. 

4390, .] — Ex p. JiANDSDOWN, No. 

4379, ante, 

4391 , .] — Habeas eorpm i-efuscd, to 

discharge an apprentice fi’om a king’s ship, where 
the apprentice did not allege that In* was detaiiieil 
against his own consent. 'Plie iiia.ster, however, 
may have a warrant to the commander of^ the 
vessel to have the apprentice discharged.- /’> p. 
Grocot (1825), 5 Bow. Ry. K. B. 010 ; 2 Bow. 


& Ry. M. C. 594. . . . 

4302. Action for harbouring waived— Action for 
work & labour done by apprentice.] — Tlui mast.er 
of an apprentic(», who has been seduced from his 
service to work foi* another person, may waive 
his action for the toi4/, & bring an action of W' 
dehitatus asswtnpsit for work & labour done by his 
apprentice, against the person who 
employed him. — Lightly v. Cloitston (1808), J 
Taunt. 112 ; 127 E. R. 774. 

Annotations :--ToU. FoHt^ 

191. Conid. Phillips v. Homfroy (1883), 24 Ch. I). 


4398. Where pltf .’s apprentice de- 

serted from pltf.^s ship & went on board deft, s 
& secreted himself until deft.’s ship sailed, when 
he discovered himself to deft., who earned him 
to H., to which place he worked his passa^s 
receiving his food, & during their passage tci H. 
pltf.’s & deft.’s ships were within hail, but deR. 
did not make known to pltf. that he had the 


apprentice on board, & on the arrival of doft.’s 
ship at H the ai)prcnUce wished to leave her, 
but deft, persuaded him to remain, promising him 
either wages or clothes A poeke*! juoney, under 
which persuasion the saih'd with him 

to E. & did duty as one of the crew, but received 
no wages, or clothes or pocket money : — Hefd : 
pltf. was entitled to waive the tort, bring as- 
sumpsii against deft, for the work A lai)our of his 
apprentice, &. to rerf)V(U* a roasonfibh? compensa- 
tion for the services of the apprentice* fi*oni 11. to 
E. — Foster v, Stewart (1811), 3 M. <& S. 191 ; 
105 E. R. 582. 

AnnotatiojiA : — ^Refd. Chainborlaln v. Hazelwood (1839), 9 
L. .1. Ex. 87 ; OornlBh v. Abingtoa (1859), 7 W. 11. 504 : 
Phillips r. Hoinfray (1883), 21 (.’Ii. 1). 439. 

4394. Action for penalties -Under private Act.] — 
('iTTLEii’s Co. IN Yorkshire v. Ruslin (1093), 
Skin. 303; 90 E. R. 101. 

Annotati07is .-—Consd, Colh'pro of J’hysicijnis r. TTurrlson 
(1829), 9 B. A (!. 521. Refd. J’lyinoiiMi C'oi fm. v. Worriiig 
(1743), Willrs, 449. 

4395. Injunction.] - - R-k hards v, Whitney 
( 1550), eit(‘d in 1 S])(*iice 098. 

Annotation : - Consd. r. (18(10), 29 Hcav. 4-1. 

Whether indictment lies.]— >S7‘c (Criminal Law, 
Vol. X[y„ p. 208, No. 1S9S. 


SUB-SE(T. 5. --L r ABILITIES TO TlIIlM) PARTIES. 

4396. Trover— For goods delivered to apprentice.] 

Trover lies against niasf<‘r for goods deliy(‘red 
to the apprentice. — M ead v, IIamond (1722), 1 
Stra. 505 ; 93 E. R. 003. 

4397. ,J— Armory v. Delamirie 

(1722), 1 Stra. 505 ; 93 E. It. 001. 

Annniatiims : Refd. An(5(Hia v. .Markw (1802), 7 11. ^ N. 
(ISO. Mentd. \Vi*l»h v. E<.x (1797), 7 Term 391; 

Liiptofi V. WhKe, While r. LMpl«)n (1898), 15 V«-h. L 2 ; 
.Sutton r. Buck (1810). 2 'I'annl. 302 : Biirlon r Ho^lmH 
(1821), 9 Moore. P. 331 ; M(»rliim r u. (Tmloek (ISl.i), 
12 L. .L (k P. MMI; Taylor r. Hayimrlli (ISII), s .hir. 
135 ; WhiUdioad v. Harrison ( I S II ), (i Q. H. 123 ; 

V. Hawkeswoilh (IS5I), 21 L. .1. if. P- 75 ; W li te ;r. 
Miillott (1851), (5 Exeh. 713; Dean v. 7 twalto (I8.i.5 , 
21 Heav. (521 ; Gray v. Haw, Haiu r. (.ray (lHa5), 29 
Hoav. 219; Hroadbenl r. lm|u*rial (Jas Go. (1857), i 
im G M. & G. 43(5; GIiowik’ r. Haylis (18152), 31 JRiav. 
■ISl : H. r. (Jardiior (tX«S). _J ,Xon; li. ji. )l»7 ; 

V. OnwH (IXfiX). X K. & .WiMiH'iw Winiai.m 

(T8BX). 3X llnav. X(l« : Wtml.vurUi i>. M.iyd (I8t>4), I jl 
ir. li. (JaH.SXW : Uoiirmiii. KiwlmiKke (ISJiX). IX It. K 
515; llainnioi’Hmltli, oH*. Hy. r. 9raiid (18(»9), L. H. 4 
H. L. J71; Taunton 1‘ctn. (18C9). 21 L. I; 

Northampton & Banbury .1 unction J y. (1874), 4.1 L. . . 
Ch. 503 ; MuHsainmat Suiidar v. MiiHsamniat rarbali 
(1889), 5 T. L. H. (583 ; Kciffblcy. J\IaxHt<7<l r. Durant. 
(1901 IA. a 240 ; The Winklicld, | J 902 1 P. 42 ; P laHycocd 
Gnllicrich (’o. r. Part-rJil^fc .Innes (1912), 8J J.. J. K. B. 
723 ; Easku-n Construct bm Co. r. National J 
Scliniirll 11914 I A. C. 197; Daniel v. UoffCPH. 119181 2 
K B 228 ; Cob^ v. Bill, (1919] 1 K. B. 443; Smith 
17 , G. W. By., 11921] 2 K. B. 237. 

4398. Fraud of apprentice,] — Mtistcu* liable ior 
fraud of apprentice.- Grammar v. Nj.xon (1725), 
1 Stra. 053 ; 93 E. R 701. 

A nnoMifms .—Consd, Tlic Brnbl (1812), 1 Wm. hob. 3J1. 
Refd. A.-G. V. Sifldon (1830), 1 Tyr. 4 1 ; Udell v. Atlierton 
(18(51), 7 II. &N. 172. 


Sect. 3. — AUTHORITY OF APPRENTICE. 

See, generally, Aokncy, Vol. T., pp. 295 ct sc?. 

4399. To receive payment on behalf of master— 
Not in usual course of business.] — Semhle : a pay- 
ment made to an apprentice in his master’s coimtr 
ing liouse, not in the usual course of business, but 
on a collateral transaction, is not a good payment 
to the master ; as, where a deposit is paid by a 
stakeholder to the apprentice of the party who 
makes the deposit, at his counting-house.— 
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Sect, 3 . — Authority of apprentice. Sects. 4, 5 6 : 

S'tJib-sc ds. I, 3 < fc 3. 1 

Handerson V. BiiiJ. (1S31), 2 (>. A' M. 301 ; 4 
Tyi*. 244 ; 3 L. J. Kx. 00 ; 110 K. U. 77(i. 
Annotations : — ^M6iltd* Htoadiimii r. Hockley (184G). 10 
Jur. 819 ; Castc’^llalii r. Thonipftoii, ThoiiipNoii r. Oastcl- 
laln (1862), 13 C. B. N. S. lOri ; Webb v. Smith (1885). 30 
Ch. D. 192. 


Sk( I . 1.— PROCEEDINGS BEFORE 
MAGISTRATES. 

See, now. Employers & Workmen Act, 1875 
(c, 00), ss. 5 -7. 

4400. Jurisdiction of magistrates — To order pay- 
ment of wages — For period of illness.] — P. was 

by deed apprenticed in 1881 for seven years <4^ 
W., a plumber, & in ilie lifth year W. covenanted 
to pay 14.S. per week. Tn that year P. had a 
tumour in his right hand & was in Imspital, & 
claimed wages wliile so absents & incapable of work 
under Employers & Workmen Act, 1875 (c. 00), 
s. 5 : — Held : the magistrate was wrong in refusing 
i o raak(j an order on W. to pay the wages during 
such illness of P.~ Patten r. Wood (1887), 51 

J. P. 540, D. O. 

Infant’s contract.] — See Meet. 1, sub-sect. 3, 

ante. 

4401. Former Jurisdiction of sessions — Discharge 
of apprentice — Default & ill treatment of master.] — 

R, V, Duuammel, No. 4289, ante. 

4402. — Must be upon reason assigned.] 

■—It. P. Davje (1720), 2 Stra. 704; Mess. Oas. 

K. B. 81 ; 93 E. B. 795. 

Annatation : --'Retd, Arglis v, Heasonian (1735), Loe temp. 
Hard. 101. 

4403 . “ Using unkindly ” not suffi- 

cient.] — Tlie sessions have an original jurisdiction 
in respect of discharging an apprentice. But an 
apprentice cannot be dischargcid without ap- 
pearance or summons of the master. “ Using ” 
the apprentice “ unkindly ” not a sufficient reason 
for discharging him. — Arglts v. ITeaheman (1735), 
Lee temp. Hard. 101 ; (’unn. 157 ; 95 E. it. 03 ; 
snh now. B.. r. Easman, 2 Mtra. 1013 snh now. 
B. V. J1 EASMAN, Moss. C-as. K. H. 170 ; subsequent 
prneeedmgs (1739), 1 Atk. 518, L. V. 

4404. Committal of apprentice — Defences 

Acting on legal advice.] — UoorEU v. Simmons, No. 
4348, ajite. 

4405. Breach of covenant by 

master.] — In an apprentice indenture, a master 
entered into a covenant to pay wages varying 
eacli year of the service, & near the clos<? of tlie 
service the apprentice & master differed about tlH» 
correct sum then payable, according to tiic* in- 
denture, & because the master wouhl not pay 
what the apprentice claimed, the latter left tiie 
service : — Heid : as the covenant to pay wages 
was quite ind ('pendent of the apprentice’s cove- 
nant to seiwc, &> thc're was a remedy against the 
master for breach of this covenant, the appreniic^e 
had no just cause to absent, himself A, tlie justices 
ought to have convicted him. — Winnihuth v. 
Pankhurst (1864), 28 J. P. 823. 

4406. Infant avoiding indenture as 

prejudicial.]— B. v. Evered (1777), Cald. Mag. 
Cas. 26. 

Anndation : — Apld. Gray v. Cookeon (1812), 16 East, 13. 

4407. Effect of order discharging apprentice — 
Discharge of master’s covenants.] — An order of 
session to discharge an appi-eniice from his master 
viitually discharges the master from the covenants 
of the indenture.— B.. v, (Iately (1695), 5 Mod. 


Rep. 138 ; Carth. 366 ; Comb. 363 ; 2 Salk. 471 ; 
Sett. & Rem. 133 ; 87 E. R. 569. 

Annotation .‘—'tllentd. It. v. Bartlct (1734), 2 Bam. K. B. 
4G2. 


Sect. 5.— PARTIQJLAR TRADES AND 
PROFESSIONS. 

4408. Huntsman.] — R. v. Whitchurch (In- 
habitants) (1726), 3 Vin. Abr. 31. 

Annotation : — ^Beld. St. Pancras Parish v. Clapliam Parish 
(18G0), G .Tur. N. S. 700. 

4409. Housewifery.] — R. v. St. VhrrRox (In- 
habitants) (1745), Burr. S. O. 248. 

Annotations .—Reid. R. V. Barnsley (181.3), 1 M. & S. 377 ; 
R. V. Barloston (1822), 5 B. & Aid. 780 ; St. l*aiicraH v. 
Claphain (1860), 2 E. & E. 742. 

4410. Chimney sweeps.] — 28 Geo. 3, c. 48, s. 4, 
makes void all indentures whereby children under 
(^ight years of age are bound apprentices to 
chimney sweepers, & no settlement can be gained 
by serving under theun. — R. v. IIiphwell (In- 
habitants) (1828), 8 B. & C. 460 ; 2 Man. & Ry. 
M. C. 474 ; 2 Man. & Uy. K. B. 474 ; 7 L. J. 
O.H.M.C.i; 108 E. R. llKi. 

AnnotatiouH : — Apld. H. r. Gravesend (1832), 3 B. & Ad. 
240. Distd. It. 1’. St. Grefirory (1834), 2 Ad. & El. 99. 
Consd. It. V. EpHoni (1855), 4 E. &; B. 1003. Hentd. 
Pearse r. Morrioo (1834), 2 Ad. & El. 84. 

- • — .] — See^ now, Clumney Sweepers &; Cliimneys 
Regulation Act, 1840 (c. 85), s. 3. 

4411. Watermen.]— By 10 G«o. 2, c. 31, ». 5, 
any contract to take an apprentice, entered into 
by such freeman or widow, not being an occupier 
of some house, etc., or having already two appren- 
tices, was prohibited ; therefore, where a pauper 
bound himself by indenture of apprenticeship to 
serve the widow of a waterman, she not having 
such house, etc., but it being understood that lie 
was to live at the house of a freeman of the co., 
which he did, to serve him conformably to the 
indenture, he liaving two other apprentices at the 
time, sucli indenture was absolutely void. — R. v. 
Gravesend (Inhabitants) (1832), 3 B. & Ad. 
240 ; 1 L. J. M. C. 29 ; 110 E. R. 90. 

AnnotatUms R. u. St. Gregory (1834), 2 Ad. & El. 

99. Reid. R. V. BarDiHtoii (1838), 7 Ad. El. 858. Mentd. 
Poarso V. MorrJeo (1834), 2 Ad. & El. 84; Cimdell r. 
J)aw.soTi (1847), I C. B. 370. 

Articled clerks to solicitors.] — See Solicitors. 


SEcrr. 6.— PARISH APPRENTICES. 

Sub-sect. 1.— In General. 

See Poor l^aw Amendment Act, 1844 (c. 101), 
8. 12 ; Poor J^aw Apprentices Act, 1851 (c. 11) ; 
General Consolidated Order, 1817 (Statutory Rules 
& Ord(*rs Rev., Vol. X., Poor, England, pp. 74 
et seq.) ; General Order (Apprenticesliip of Pauper 
Children) 1898 (Statutory Rules & Orders Rev., 
Vol. X., Poor, England, p. 233) ; Relief Regula- 
tion Or(ler, 1911, Art. XIV. ♦ 

4412. Lower age at which apprentice may be 
bound.] — The person to whom a parish appoint 
an apprentice is concluded by sigi^g the inden- 
ture nor can parol evidence be admitted of any 
Iirior informality in such indenture. 

Parish apprentice may be appointed at any 
age beyond that of nurture, except perhaps in 
case of husbandry. — ^R. v. Saltren (1784), Cald. 
Mag. Cas. 444. 

4413. cannot be bound to serve in foreign 
parts.] — Binding a poor child to serve os an appren- 
tice in foreign paints is unlawful. — R. v. Swimmer 
(1763), Say. 103 ; 96 E. R. 818. 
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PaUT XV. — ApPRBNTIOESraP. 


SuB-sKCT. 2 . — The Indenture. 

Sroy generally y Deeds, \^)1. XVII., pp. 199 cl 
serf. 

4414. Compliance with statutory provisions - 

Local.] — A local enacted iliat ceHain 

^lardians of tlie poor slioiild hav<^ power to bind 
children appreriii(;cs, “ provided sucli children be 
not bound for a longer term than until they shall 
liavc attained the respective ages following ’* : 
viz. a boy the age of twenty-two, & a girl tliat of 
t wenty : — Held : an ind<*ntnre binding a boy for 
a long€‘r term than that, allowed by tlie Act was 
not absoliit<»ly void, but only voidable. — R. v. 
St. (iiiECJORY (Inhabitants) (I8:i4), 2 Ad. A El. 
99 ; 2 Nev. A M. M. C. 410 ; 1 Nev. A M. K. D. 
137; 4 D. .J.M. C. 9; 111 E. II. 38. 

4415. .] — Dy a local Act. cc^rtain 

ivvemies wei*c vested in the guai'dians of the poor 
of (J. in trust for the inaintenani^e A emi)loyruent 
t)f the poor of that city : A the guardian.s wt‘i-(* 
r(‘quired to give bond under their c;ominon seal, 
for th(?mselves & their successors, for evtu* there- 
after to provide for, clothe, A maint.iiin sixteen | 
poor boys of the said city, to be calh‘(l llluecoat | 
iioys, A cause the said sixttieri boys t<) be in- | 
struct.ed, ctt\, A put them A every of tlsMu re- | 
spectively out appivntices aft.(*r tho>' A every of ! 
them respectively should liave attained their \ 
respective ages of thirtc^en years, A before their 
said .ages of fifteen years, eh;.: — Held: this g.ave 
the guardians no authoi’ity to apprentice the boys 
against their will, or afh^* the ag<5 of fifh^en ; 
where, therefore, a boy was fippr(*nti<;<id by t in; 
guardians at seventeen, but di<l not (execute tlu* 
indenture. — St. Nicholas, Roctiesteh ((’iiitiumi- 
WA1?1)ENS A OVEHSEEItS) V. St. HoTOI.PH-WJTHOUT- 
lllSHOFHCJATE (( hUJBCH WARDENS A OVEHSEEHS) 

(1892), 12 V. D. N. S. (M5 ; 31 I.. .1, M. V. 2r>S ; 

(i J.. T. 195 ; 9 ,Iiir. N. S. 191 ; 112 E. R. 1299. 

4416. - Regulations of Poor Law Commis- 

sioners -Only directory.] — An indenture? binding 
a poor child purpoiied on it s face to be signed by 
the ayiprcnticc; “ wit hout .aid or assistance " A 
there? was a C(?rtifieate of Ji magistrat.(? at t ls* foot 
iis 1 ‘equired by tli(» riilt'S issued by the Poor hnw 
(Vmirs. for reguliiting the biTwliiig of parish appren- j 
tices. Tliere was nothing on th(‘ face of the in- , 
denture, nor was .any evi<Ien<;(* addu<*e<l, to show i 
whether the indeait-ure had l)(?eji execiit/cd in | 
dujdicate or the .appren t.i(;e or Jiis p.arents Iwwl I 
eonsented to the binding, noi* was any eause of 
such cons(*nt being disp(;nHed wit h staleil in th(' 
indenture : Held : these? regulations were nuavly 
dir(‘ctory, A the omis.sion to coinj)ly wit h them, 
if established, would not affect tin* validity of 
the indenture*. — U. r. Sr. Maisy MaudaIiEN (In- 
habitants) (1853), 2 E. A D. S99 : 2 1^. R. 

223; 23 J.. .1. M. (’. 1 ; 22 t. T. (). S. 99; 18 
.1. P. 21 ; 17 .lur. 1075 ; 2 AV. R. 35 ; 118 E. It 
970. 

4417. Execution by apprentice As showing con- 
sent.]~R. V. St. Nk’Holas, Nottincjiia.u (In- 
habitants) (1789), 2 T<*rm Rep. 721); 2 Dott. 
9th ed. 398; 100 E. R. 391. 

- f iinolalitm .--'Refd. U. r. St. (ieioigc. Exeter (is:i.>), :i Atl. 

A Ki. ;n:L 

4418. .]- The consi?nt of Uk? appivn- 

ticc is not requisite in the case of .a parish appr(*n- 
ticeship.— K. v. St. George, Exeter (Inhabi- 
tants) (1835), 3 Ad. A El. 373 ; 1 Har. A W. 
372 ; 5 Nev. A M. K. B. 91 ; 3 Nev. A M. M. G. 
208 ; 4 L. J. M. 0. 100 ; 111 E. K. 455. 

4419. Execution by parish officers — Premium 
paid by parish Apprentice not a parish apprentice.] 
— R. V. Arundel (Inhabitants), No. 1182, anle. 

4420. Misdescription of parties.]— A local Act 


incorporated certain persons by the name of 
“ The gniardians of tiu? poor within tin? hundred of 
Stow, in th(* county of SiiiToJk ” ; thore wiis a 
powc*r to the body at large to t‘lfct diivetoi-s A 
atjtiiig guardians, for putting tlie powers of llui 
A<-t ill execution ; the dii'ecUu-s A airtiiig guardians 
were c*nipowercd to bind out- ])oor eliilditui : — 
Held : sucli binding should be in the luunc of tls? 
c;orpn. by its coryioratc naiiK? ; A a binding, by 
deed, by “ the dii*f?ctors A acting guardiaiLs,” to 
which deed tlu? corpora^? S(?.al was allixcd, w.is 
inv.alid. — B. v. Haughu-jy (Inhabitants) (1833), 
1 H. A Ad. 9.50 ; 1 Nov. A M. K. B. 525 ; I Nev. 
A M. M. (J. 122; 2 \u .1. M. 0. 59; 110 E. R. 
901. 

.0/ /.'rfr/Z/oM ; -Consd. R. V. Isle of Wifflit Union GrUns. 

(1S«I). I Now Bcp. »L». 

4421. - .| By .a loc.al Act t in* “ gu.irdians 

of tlic* ])oor witliin t he Isle of Wight ” w<‘r(* con- 
stitiib‘d a eor])n. with a common s(*a.I, A tin* Act 
conl.airi<*d ]>ro\ isioris for the a])pointm(*!it of ci*i'- 
tain pci*sons from among tin? guardiarm as 
“ directors A act ing guardians ” wlio w(!r(* (*in- 
pow(‘r<*d [infer alia) with tin* cons(*Mt of two 
just.i(;cs 1-0 bind out ])oor children as .a])preiitlci‘s. 
Ily an indenture inR*nded to In* iti pm*siiauc(? of 
this Act, A purporting t-o he made lM‘tNVi‘c*n tin* 
guardians of tin* poor within the Isle of Wight-, 
of till* oin* ])a]i, A E. of the other ])art, it was 
witiu'ssed that “ the dir(‘ctors A act ing guardhins 
of tin* yuior within the Jsh* of Wight, by virtiu? 
of the local Act A by A with tin* consent of two 
justices” put., phieed, A bound S. n. po(>r girl 
ai»prent.ie(‘ t-o tin* said E. I'ln* eovenant-s in tin* 
de(*d were made with the “ guariJians ” A it was 
(*xeeul.<*d by tin* guardians with tln*ir eotnmon 
seal : ; this indi;ntur(‘ wn,s vnlid by virtue? 

of 3 A 4 Will. I, e*. 93, s. 2, by whie li it-s <h‘re*<;ts 
were* e-ured.- R. r. Isle of WniiiT Union Guai:.- 
DIANS (1891), I Ne-w R-e*]). 92 ; 10 U. T. 370 ; 28 
.1. 1*. 821 ; 12 W. R. 711. 

4422. Admissibility of extrinsic evidence.) — 
R. r. Sai.TREN, No. 1112, anle, 

4423. Exemption from stamp duty Premium 
paid out of charity.) R. r. SKEi'EiNeJToN (Iniiaui- 
TANTs), No. 1:!|0, anle. 


Sub-sect. 3.- Asskinment. 

4424. Whether apprenticeship assignable By 
naster.] ~S<*S8ions cannot se*t aside* an assign- 
iie*nt A th(? masU?r of a parish appre*nti<;e; may 
i.ssign J)ini ov<*r ;is w(?ll as any ejt-lnM* (I*AiG\EI{, (\.I .)• 

R. V. Raignes (1717), I Se*ss. (’as. K. B. 3-1 ; I 
;tra. 18 ; 93 E. It. 31. 

4425. - - -. 1 - R. r. St. I'etiglx (Iniiabj- 

’ANTS) (1715), Run*. S. G. 218. „ 

tnnutaJions: -Consd. H. r. BurJcHliiM (1^22), H. 

7 S(K Refd. H. Beiriisley (l.si2). I J'l* ^ 8. .G7. Meutd. 

SI. I *ane,ms (Jlaplmiii (loflO), 2 E. iSc E. 742. 

4426 . — • Execution by master.] -Wt 

■onslitiite a valiel assignment of a i)arish a])pren- 
iee, under 32 Ge‘o. 3, 57, tbe.*re luust be*, at 

east, an exf»re?ss autln>rity, by tin? original itiaster 
,<j another person, authorising him lo assign the 
bppreritice. •" whether tlio master must liiin- 

;elf ex(*cute tin? assignine*nt. 

Accorelingly, where the mast(?r of a parish 
ipprentice. resided, p(?rniane?nlly , abi*oad, his 
steward, liaving the g(‘n(?ral management of his 
estate, exc‘cuted, in the mast(?r’s name, an assign- 
ment of such apprentice*, A chargi?d the? expenses 
in his accounts, which w<?re? subse?eiue?ntly allowed 
by the master ; but the master bad given no pre- 
vious elirectiein on the siibje*(;t : Held: wbethe*r 
tlie exe?cution by tlie master was necessary or not, 
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Master and Servant. 


Sleet. 0 . — Parieh apprentices: Slub-eerls, 3 <& 4 . 
Sect. 7.] 

this was not a valid assignnu‘nt bv tlie master. 
— R. V. SraBYTON (Inhabitants) (1832), 3 B. & 
Ad. 818 ; 1 L. J. M. C. 70 ; 110 E. It. 300. 

4427. Misnomer In assl^ment.] — The assign- 
ment & acceptance of a parish apprentice, in one 
instrument, werc^ in the following words : — 
“ Thomas Melhuish docs hereby assign the said 
Elizabeth IVlattliews, & M. P. doth hereby agree 
to accept the said J<]lizabeth Melhuish : — Held : 
the misnomer did not vitiate the acceptance. — 
R. V, Kxjminstkii (Inhabitants) (1837), 0 Ad. & 
El. 598 ; 1 Nev. & P. K. B. 003 ; Nev. & P. M. O. 
253 ; Will. Woll. & Dav. 244 ; 0 L. J. M. (\ 82 ; 

1 J. P. 103 ; 112 E. R. 229. 

Consent of guardians.] — See General Consoli- 
dated Order, 1847 (Statutory Rules & Orders 
R-ev., Vol. X., Poor, England, p. 81 ). 

4428. Exemption from stamp duty.]— An un- 
stamped assignment of a parish ai)X)rentice stated 
that 1)., tlie new master, in consideration of £3 10.v. 
paid liim by II., the old master, agreed to accc))t 
the apprentice, etc. : — Held : (1) parol evidencje 
was adn^sible to show that the money paid on 
the assignment of the apprentice was ])arish 
money ; (2) the instrument did not require a 
stamp.- R. V. Llangunnou (Inhabitants) (1831), 

2 B. & Ad. 010 ; 9 L. J. O. S. M. V. 90 ; 109 E. R. 
1272. 


Anmitatimi: — As to (1) Refd. 
Ad. & El. 676. 


11. r. Blllinffliay (1 836), .5 


4429 , What funds within exemption.] — 

J., in 1720, devised property to trustees, who 
were to employ tlie proceeds in appnmticing, at 
stated intervals, a certain number of boys of his 
wife’s fiimily ; failing that family, to make up 
the number from among the inhabitants of a cer- 
tain pal ish two wards ; falling those, out of 
the neighbouring parishes. No failure occurred 
111 the family named liy testat/or, Ac. boys of that 
lainily were aiqirenticed, according to the will, 
with premiums from the devisi'd funds. Qii. : 
wiiether the indentures w’ld'e free* from stain}) 
duty under the clause of 55 Geo. 3, c. 184, Sched. 
Part I., Title A])})renticeshi)), which exempts 
indentures for apprenticing poor cliildren at the 
sole charge of any })ublic charity ? 

A boy was apprenticed as above to a tinman for 
seven years, the master binding himself to teach 
the apprentice, Sc tx) pay bis fatiier a w<»ekly sum 
during the teim. At the end of three ycvirs tlie 
master, at the boy’s desire, consented that he 
should serve the rest of his time with his own 
brother, a plumber & glaziiu’ ; &■ agreed “ to give 
the brother £9 as part of the premium on the 
binding of the apprentice*, for taking liini . ’ ’ 'Fherc 
Wits no contract in writ ing, Ac- the trust ees under 
the will were not jiaities to t-lie agr(M*ment. Tlie 
£0 were jiaid, & the boy went to, A: served, his 
brother : — Held : this transfer did not come 
within the second part of tlie above exempting 
clause as an assignment of such })oor apprentice 
without valuable consideration given to the new 
master or mistress, “ other than what may have 
been or shall be given by any parish or township, 
or by any public charity.”— R. r, Fakenham 
(Inhabitants) (1835), 2 Ad. & El. 528 ; 1 Har. 
& W. 222 ; 4 Nev. & M. E. B. 553 ; 3 Nev. Sc 
M.^M. 0. 50 ; 4 L. J. M. C. 77; 111 E. R. 

4480. Admission of extrinsic evidence.]— 

R. V, liLANGUNNOR (INHABITANTS), No. 4428, 
ante. 

See, also, Sect. 1, sub-sect. 12, ante. 


Sub-sect. 4, — Termination of Apprentice- 
ship. 

4481. By agreement of apprentice & master — 
Infant apprentice — Consent of guardians.] — R. v, 

AusTiiEY (Inhabitants) (1758), Burr. S. 0. 441 ; 
2 Bott. 0th ed. 440. 

Annotfttions : — ^Folld. Jl. v. Langliatii (1781), Cald. Mapr. Gas. 
126. Refd. R. V. Grediton (1800), 1 East, 50. 

4432. .J — Infant parish appren- 

tice & his master cannot by themselves vacate 
their indenture. — R. v. Langham (Inhabitants) 
(1781), Gald. Mag. Gas. 120. 

4433. .] — Being a minor he [the 

apprentice] could not agree to the discharge of 
the indentures without the consent of the parish 
officers (Willes, J.).— R. v, Sandford (Inhabi- 
tants) (1786), 1 Term Rep. 281 ; 2 Bott. 0th ed. 
153 ; 99 E. R. 1095. 

Annoiittiu'ns : — Consd. II. r. Holy Trinity (1700), 3 Term 
Rep. 605. Refd. U. v. BrlpfhtholmyHni (1703). 5 Term 
Rjni. 1X8 ; K. V. C'ldppiiiB Wanlon (1700), 8 Term n<*p. 

4434. .J — Qti. : whether a paiisli 

apprentice under age is capable f>f assenting to 
the cancellation of his indenture of apprentice- 
ship. — K. V, Gwineak (Inhabitants) (1834), 1 
Ad. & El. 152 ; 3 Nev. At M. K. B. 297 ; 2 Nev. 
AtM.M. G. 210; llOE. R. 1105. 

.] — See, now, Gentual (Vmsoli- 

dated Order, 1847 (Statutory Rules At Ordeis, 
Rev., Vol. X., Poor, England, }). 81, Art. 72). 

4435. Apprentice of full age.] — Parish 

apprentice may agree with his master to cancel 
his indentures at twimty-oni*, though bound till 
twenty-four, without the consent of the })arish. 
—Ecclesah Bierlow V, Warsj.()W (1700), 1 Wm. 
Bl. 592 ; 90 E. R. 342 ; suh nom, R. v, Ecclesal 
Bierlow, Burr. S. C, 502 ; 2 Bott. 0th. ed. 434. 

4436. .] —The assent of authorities 

is not necessary to cancelling jiansh indentures 
after apprentice atttainc*d twenty -one ; At if tlud e- 
fore after that age a})prentice jmrehase of the 
master the remainder of his time the ai)pri‘nilc*e- 
sbip is dissolved, thougli indentui*es neither given 
up nor cancelled. — R. v, ITarbkrton (Inhabi- 
tants) (1780), 1 Term Rep. 139; 2 Bolt. Otb 
ed. 430 ; 99 E. H, 1017. 

AMwiuiiuns : — Distd. 11. v. Gwinoar (1834), 1 Ad. & El. 
152. Reid. Jt. r. FouIiiohs (1817), 6 M. & S. 351 ; Ellen 
r. Topp' 1851), 6 Iflxch. 424. 


Skct. 7.- agreements CONTEMPLATING 
APPRENTICESHIP. 

4437. Contract may be terminated by consent — 
Unless proposed apprentice prejudiced.] — In con- 
sideration of £100 paid by pltf.’s father to A., 
the latter covenanted to maintain & apprentice 
pltf. At that he should take a specified interest in 
all the real & personal estate which A. should 
})ossess at his death ; the conditions in life of pltf. 
not havi^ been altered, & no expelbtation on his 
part having been defeated : — Held : this contract 
inighf; be put an end to by agreement between 
pltf.’s father &> A, 

Semble : if there had been part performance of 
the agreement altering the condition in life of 
pltf., then the ct. would not have permitted the 
father to take him back to his prejudice, & would 
have compelled a complete performance in his 
favour. — llHJL V, Gomme (1839), 1 Beav. 540; 
8 L. J. Ch. 350; 3 Jur. 744; 48 E. R. 1050; 
affd,, 6 My. & Or. 260, L. C. 

Aimolaiion : — ^Hentd. Green v. Paterson (1886), 32 Cli. D. 



Part XV.— Apprknticeship. 


525 


4438* Liability of master — Improper refusal to 
bind.] — Deft, agreed with pltf.’s father to receivt* 
pltf., who was a minor, into his servicie on trial, 
& to take him as apprentice if approved of. Pltf. 
went into the 8<»rvi(je, & work(jd for deft, nearly 
two years. After several applications made 
during that time by the father, deft, told the father 
that pltf. should serve out the two years, & then 
be bound, the father paying deft. £10. This was 
agreed to, but deft, shortly after quarrelled with 
l)ltf., & told him to go home about his business. 
Pltf. went home, & on the father applying to deft, 
for an explanation, the latter told him to go & 
do his worst. The father then caused a letter t<^ 
be written to deft, by Jiis attorney, requiring him 
either to take pltf. as his apprentice, or recom- 
pciisti him for his work ; but no satisfactory 
answer was given, &, pltf., by his next friend, 
brought an action t(» rcHJovcr compensiition for 
liis service. The judge i)ut it to the jury on these* 
facts, whether or not deft.’s conduct, was such as 
warrant(*d th<^ father in consid(*ring the contract, 
for an apprcntic.eship as rescinded ; A: he further 
stated, that if they thought it was, they were to 
give pltf. such comptmsation for his w’ork as thej* 
thought prop(‘i*. 1'he jury found a verdict for 
])ltf., with damages by way of compensation foi* 
ids services : — Held : the din^ct-ion was right, k 
the verdict not. U) be disturbed.— Phillips v. 
.Tonks (IS34), 1 Ad. k Kl. 333 ; 110 D. P. 1233. 
^Inmtntion : — Mentd. llonkius r. Kichardscii (LSIJ), 11 

Ji. J. Q. B. 80. 

4439. Liability of parent- If master ready & 
willing to execute— Whether notice of readiness 
necessary.] — The declaration stated that it was 


agreed between A., pltf., & B., deft., that A., B. 
& O. should, at the expiration of a rt!asonable 
time, execute an indenture binding (\ as an 
apprentice to A., & that B. should pay to A. a 
premium of £00, £5 on t.he execution of the inden- 
tm'e, k the J’esidue by cci’tain bills, to be drawn 
by pltf. k accepted by deft. ; aveinient, that, 
although a reasonable time foi* B. k (’. to execute 
the indenture, k for B. to pay the £5, k to accept 
the bills, liad elapsed, k although A. had always 
been ready k willing to execute such indenture, 
k to receive CJ. as such apprentice, k although A., 
at the expiration of such reasonable time, re(pH‘sted 
B. to execute such ind(*riturc, & to pay the £5 tV. 
accc‘pt k deliver to him the said hills, y('t B. did 
not. nor would ex(‘cutc‘ the indenture or pay the 
£.5, or accept, tk deliver to A., the said bills, but 
wholly refused so to do, k tlu*n wholly exonerated 
k discharged A. from tendt*riiig Hindi indenture 
for execution, k sucli hills for acceptance, (*tc. 
Plea, that B. ditl not e\oin‘i*at(* tV: discharge A. 
from tendering tln^ indi'iit-ure to bim for i?xecu- 
iion, or the bills for acceptance. The issue having 
been found for deft.:--- livid: u|)on iiiot.ioii for 
judgment- mm ohslmdr rvrvdivto^ the ileclai’ation 
would ha\e h(M‘n clea.i‘Iy had without, the aver- 
ment of dispensat ion : iV thi‘refort‘ t he issue* taken 
thi'ieon was not. an immati‘rial one*, though, by 
reason of the want- of an averment that. B. had 
iiot.ici* of A.’s r(‘a.diii(*ss A willingness to i*xecute 
the indenture, the declai*a.t ion would be* iiisuHicie'iit 
to siippe>rt a iuelgme‘ut feU’ ])ltr. I loexmeH) c, 
IteisK (1850), 0 r. B. 132 ; L. .1. C. P. 210 ; 11 
li. t. O. S. 350 ; 137 B. B. 812. 

AumtiUUm : — Mentd. ('ul)lM>ia r. JVIe) (I87U), U7 L. T. J;UL 
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Part I. — ^The Court. 


See Mayor’s & City of London Court Act, 1920 
(c. cxxxiv), ss. 1, 0, 12. 

1. Inferior court.]- The lx>rd Mayor’s ('t. is an 
inferior ot.. witJjin SoUdtors Act, 1843 (c. 78), s. 27, 
notwithstanding its peculiar customs & juris- 
diction. 

Every attorney duly qualified is entitled to be 
admitted an attorney therein, although thei*e is not 
& never has been a roll of the attorneys of that 
— K. V. London Corpn. (1847), 13 Q. B. 1 ; 
2 New Bract. Gas. 52 ; 10 L. J. Q. B. 185 ; 8 
L. T. O. S. 536 ; 11 Jur. 867 ; 116 E. B. 1103 ; 
revsd* on other grounds, fsvib nom, IjOndon Gokpn. 
V. 11. (1848), 13 Q. B. 30 ; 17 L. J. Q. B. .8.30 ; 
18 .T. P. 3 ; 13 .Jur. 83 ; stib nom. London (Jorpn. 
r. Ashuust, 11 li. T. O. S. 271, Ex. Oh. 

AmwUitiom : — Gonsd. London (Joi*pn. v, Cox (lS(i7), L. if. 2 
H. li. 2:JU. Reid. MoitIh v. Jjautoui* (1804). J) Ji. T. TUT ; 
Cooke r. Gill (1873), L. It. 8 C. P. 107. Mentd. Skollon 
r. llUBhby (1849), 4 Exch. .'i46 ; II. r. S. K. Jty. (1853), 4 
H. L. Ctw. 471. 

2. .] — The Lord Mayor’s Ct. is a ct. of record, 

but it is an inferior ct., its jurisdiction may be 


questioned (Montagum Saiitji, .1.). Ma'itiuijy v. 
Wiseman (18(i5), 18 (1 B. N. S. 657; 31 L. .1. 
C. P. 216 ; 12 L. T. 816 ; 11 Jur. N. 8. 603 ; 13 
W. li. 914 ; 114 E. li. 603. 

AmutiuUuns .—Reid. London Corpn. »■. (1807), L. It. 2 

H. L. 239 ; Cooke v. UiU (1873). L. It. 8 C. P. 107. 

3. .J — London Corpn. v. Cox, No. 18, 

‘post. 

4. .J— Cooke v. Ciij,, No. 9, post. 

5. Court of record. l—MATi'iiEy v, Wiseman, No. 
2, ante. 

Judges.] — Sec Mayor’s <S: City of Jjondon (Jourt 
Act, 1920 (c. cxxxiv), ss. 2, 3, 1, 12 (1) ; ijocal 
Covermnent Act, 1888 (c. 11), s. 12 (1 1). 

Ofllcers.l — See Mayor’s A" City of JA)ndon (’ourt 
Aci', 1920 (c. cxxxiv), s. .5; Mayor’s (^nu-t of 
iiondon Proc(*dure Act, 1857 (c. clvii), s. 11 ; 
Mayor’s Coui-t of l^ondon Itules, 1892, Ord. 10, 

r. 3 ; (Common Jaw l^rocodim*. Ad/, 18.52 (c. 76), 

s. 9i, A, firnerally. Pit A( tick. 

Sittings.] -Ncc Borough A Ijocjal (-ourts of 
B(*cord Act, 1872 (c. 86), s. 1 ; Statutory KuhiS 
A Orders Kev., Vol. IV., p. 971. 


Part II. — Jurisdiction. 


SEcn. 1.— CUSTOMARY JURISDICTION. 

SuB-.’^KCT. 1 . — Legal Jurisdiotion. 


Sec Mayor’s A City of Jjondon Coiiii Act, 1920 
(c. cxxxiv), ss. 8, 9 ; A, generally. Courts, Vol, 
XVI., pp. 104 et seq. 

6. General rule- Whole cause of action must 
arise within city.] — No agreement of counsel to 
abstain from making tlie objection can alter the 
law of the land, which says that an inferior ct. 
can only hold plea where the causes of action 
arises within the local limits to which its juris- 
diction by charter or custom is (confined (Lord 
Campbetjl, (5. j . ). — Be J J aber v. Portugal (Queen ) 
(1851), 17 Q. B. 190 ; 8 State Tr. N. S. 53 ; 20 
L. J. Q. B. 188 ; 10 Jur. 161 ; 117 E. B. 1246 ; snh 
nom. B. V. London (Lord Mayor), Jie Words- 
worth V. Spain (Queen), Be Haber v. J^)Rtugal 


(Queen), 18 L. T. O. S. 39. 



11916] 1 P. 64. 

7. 


.J — While an action was pending in 
the Ct. of Common Pleas for a cause of action 
which arose out of the City of London, i>ltfs. coin- 
menced an action for the same cause of action in 
the Mayor’s Ct., A attached moneys of dc‘fts. 
in the hands of their attorneys, who carried on 
business in the City of J^ondon : — -Held : .‘us the 
cause of action did not arise witliin the City o1 
London, the Mayor’s Cl/, had no jui‘is<ii“tion. 
A the pioceedings in that ct. wtu'o therefore vexa- 
tious, A a rule was made absolute to st ay the action 
in this ot. unless pltfs. within a week elected to 
abandon the proceedmgs in the Mayor’s Ct. 


Frith v. (Juppy (1S6()), 1^. 11. 2 32 ; 36 

li. J. C. I\ 15 ; 15 L. T. 6I(> ; 12 Jur. N. S. 1011 ; 
15 W. B. 280. 

8. .] — TiGNDGN V. (’GX, No. 

18 , post. 

9. — *1 TJit‘ Mayor’s (’t. of Ixmdon 

being an inferior ct., Mpj whole cause of action 
must arise within its jurisdiction, A tluutifoiH;, 
wiiere a material fact necjessiiry U) Iwr ])roved in 
order to su.stain iiltf.’s case (X^curs out of the 
jurisdiction of sucJi ct.. t!u* garnisluMi against 
whom ])roccssor foreign at tach. n»*nt lias h(-.ej) issued 
to attacli moneys owing hy him to deft., is entitled 
to a lu-ohihition against such ct. pi-ociieding with 
tlie suit. -Cooke v. Bill (1873), L. ll. 8 C. 107 ; 
12 J.. J. C. P. 98 ; 28 J.. T. 32 ; 21 W. B. 334. 


Anruttaiiomc FoUd. Broad r. I'nrkiiiH (IKSk), 4 'j'. Jt. 

; .Joiiii.«(.oiu) ■»'. B(Miliaiit (IShS), 4 3'. L. J.. 3J3. Rofd. 
Wliuim-y r. Sr.lnnull (1873). f . R. 8 C. I‘. 118; Qnartly 
V. Tiiujniiis (1871), L. P. 9 G. P. IJU; Jacobs r. Bnill. 
(1875), L. U. 20 Er|. J ; Govvaii r. ()’(Joiirior (1888), 

L. .1. O. B. 401 ; Hood i\ Brown (1888). 22 Q. B. D. 128 ; 
WhiU-Lcad r. Butt, (1801), 7 T. L. U. 000 ; Nortlioy Stoiio 
Co. V. Gidii(‘y (1803), 42 W. B. 00; PnyiMi v. Hogg, 
11900] 2 O. B. 43. Mentd. Oolmni r. Collcdxc (1807), 
66 L. .4. Q. B. 402; Isaacs r. Salbstcin, |10I0] 2 K. B. 
130 ; Goldrci, Poucard r. Sijuluir it Hub.siau (.OiaiulMU* of 
(^)iiiniorci^ ill Loudon, [lOlHJ J K. B. 180 ; ('iioshlro 
Comity Council r. Hoplcy (1923), 130 L. T. 123; Tlui 
Koursk, 110241 P. 110 ; Vciiu v. 'J’cdcsco, 11020| 2 K. B. 
227. 


10. .J- An action having Isicn bi'oiight 

in the Mayor’s Ct., Ixjndon, upon a guarantee 
giv**n by defts. for an attorney’s bill, ijpon sliowing 
eause against a rule for a prohibition obtained 
befoiM* declaration on the ground tliat tlic wJiole 
of pltf.’s cause of action did not .irist) witliin th(‘, 
Cit y of Hvndon, ceiLiin of tlu* charges in tlie bill 
being for attendances at Westminsb'r, pltf* 
consenting altogether to abandon his claim in 
ixjspect of those items. TMie ct. «Uschai‘g<*d the 
i-ule, but without costs.— Ellis e. Fleming (1876), 
1 C. P. B. 237 ; 15 L. J. Q. B. 512. 
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MaYOB’s and CflTY OB LONDON COUBT. 


Sect 1 . — Cusfomary jurisdiction: Sub-sects* 1 2. 

Secf^. 2 3 ; Sub-sects, 1, 2 cfe 3, J.] 

11. .] — Johnstone v. Benham (1888), 

4 T. L. R. 313. 

Jnnotation : — Beld. Cowan r. O’Connor (1888), 67 L. J. Q. B. 

401. 

12. .’I — Broad v. I»EifiKiNS (1888), 4 

T. L. R. 546, C. A. 

See, also, Nos. 18, 19, post, & compare Sect. 2, 
sub-sect. 3, B., post. 

13. When cause of action arises within City — 
Goods ordered from abroad — From merchant 
residing within City— Shipped outside City.]— If a 

mercliaiit abroad orders goods of a shopkeeper 
residing within the (Jity of Jjondon, to be put on 
board a shij) lying beyond the limits of the City 
A the sliopkce^r sends them from his shop to be 
shipped in pursuance of tlie order, the price of the 
goods may be sued for in th(! Mayor’s (It. as a debt 
arising witliin the City. — H uxham v* Smith (1809), 
2 Camp. 19 ; 170 E. R. 10(37, N. P. 

AmwUtiUms - CniMby r. HctheriTiKion (1843), 4 

Man. & C. i)33 ; WcHtoby v. Day (1863). 2 E. & B. 005 ; 

Boj-t.hwick V. Walton (1865), 16 C. D. 501 ; Cook« r. Gill 

( 1873), 42 L. J. C. i*. 08. Mentd. Mof^rath v. Hardy (1838), 

4 Bine. N. C. 782. 

14. — Debtor entering debt in deed of arrange- 
ment- Affidavit within City that schedule correct — 
Whether account stated within City.]- Mom^y in 
the hands of an army agent belonging to L., 
was attached by C., who h^ sued L. in the Lord 
Mayor’s (U., under a foreign attachment issuing 
out of that ct. It was subsequently attached 
und(jr a giu*nishce order mad by a judge of a 
superioi’ ct., on the application of M., a judgment 
ciHiditor of Ji. The debt fi’om Ji. to 0. was not 
contra(;t('.d within the limits of the City of London, 
At both C. At the garnishee resided out of the city. 
L. had becoirie bkpt. in I^mdon, At had signed Afc 
filed in the Ct. of Bkpey. in London a schedule of 
his debts, irnduding C.’s debt, At the proceedings 
in bkpey. had been signed by C. as a creditor. It 
w as contended that this was a statement of account' 
within the city sufficient to give the Lord Mayor’s 
Ct. jurisdiction : — IJeld : witliout deciding the 
qu<5Htion wliether the Lord Mayor’s Ct. had juris- 
diction to attach money in the hands of a garnishee 
i*esiding out of the City, where the cause of action 
arose within tlie City, tlK'rti was no suilicient 
evidence <jf a statement of actniunt witliin the city 
to sui)poii the action in the. Lord Mayor’s Ct., At, 
ihcrefoii*, tin; attachment from that ct. was over- 
ridden by the judge’s order. — Morris v, Lantour. 
(1804), 3 New Rep. 475 ; 9 L. T. 707. 

15. Freight payable within City — Effect of 

delivery of cargo within City.] — ^Where process had 
issued out of the Lord Mayor’s Ct. against 
garnishees. At, on cause being shown against a 
rule for a proldbition, it append that the claim 
against the original defts. was for extra freight 
due on a charterparty in respect of a voyage from 
the Chincha Islands to the Victoria Docks, not 
within the City of London, At that neither defts. 
nor tJie garnisliecs I'csided within the City of 
Loudon : - Held : tli(‘ piNjlubition must issue, 
although, by tlw^ terms of the chartm'party, pay- 
ment of tlie freight was to be made within the 
City of Jxindon. 

Sevible : if tlie ctugo liad been delivered witliin 
the (7ity of Ijondou, it would have made no 
dilTt‘i*ence.“ -Byrne r. Cuano Consignment Co. 
(1872), 25 L. T. 935 ; 1 Asp. M. L. C. 190. 

16. — Judgment of superior court— Signed 
within City.] — All the proceedings in an action at 
law in one of the superior cts. are deemed to be 
taken before the ct. itik^lf ; & although the master’s 


I office of the Q. B. is situate in the City of London, 
yet a judgment signed thereat is in contemplation 
of law a step in a suit taken before the ct. itself 
sitting at Westminster ; therefore a judgment of 
that ct. does not create a cause of action within 
the City of London, upon wliich a suit in the 
Mayor’s Ct* con be founded. — ^Tapp v, Jones 
(1874), L. R. 9 C. P. 418 ; 43 L. J. C. P. 260 ; 30 
L. T. 499 ; 22 W. R. 632. 

17 . Action for libel — Letter written within 

City — To person outside City.] — ^Bboad v, Perkins 
(1888), 4 T. L. R. 646, C. A. 

Cause of action — Definition of.] — See Action, 
Vol. I., p. 13, Nos. 104-108. 

Actions on negotiable instruments.] — /S'ec Bills 
OP Exchange, Vol. VI., pp. 461, 462, Nos. 2948- 
2951. 

Contracts made through post or by telegram.] — 
See Contract, Vol. XII., pp. 76, 76, Nos. 435, 43(J. 

Issue of judgment summons.] — See Bank- 
ruptcy, Vol, V., p. 1032, Nos. 8440, 8441. 


Sub-sect. 2. — Ec^uitable Jurisdiction. 

18. General rule -Whole cause of action must 
arise within City.] — (1) The Mayor’s Ct., London, 
has no equitable jurisdiction, unless the wliolc 
cause of action has arisen within its jurisdiction. 

(2) Mayor’s Comt of London Procedure Act, 
1867 (c. clvii), s. 12, does not apply to a suit on the 
equity side of tliat ct. — R. v. London Cobpn. 
(1892), 61 L. J. Q. B. 329 : 8 T. L. R. 298, J). C. 

19. .]- -Pltf. brought an action on the 

equity side of the Mayor’s (^. of London for specific 
performance of an agreement to transfer tc) liim 
a certain number of shares in a co. to be formed, 
or in the alternative for damages exceeding £51). 
"Fhe bill of complaint alleged the formation of 
the co., which, as appt^ared by the affidavits, had 
been registered in Scotland : — Held : proof of the 
formation of tlie co. being a material part of the 
claim botli for si)eci(i(^ performance As for damages, 
the whole cause of action did not arise witliin the 
jurisdiction, & defts. were entitled to a prohibition, 
— Bowler v, Bar-berton Development Syndi- 
cate, [1897 I 1 C^. B. 164 ; (i6 L. J. Q. B. 144 ; 75 
L. T. 620 ; 45 W. R. 162 ; LS T. L. R. 106 ; 41 
Sol. Jo. 1 2(5, C5. A. 

See, also, Nos. 7-12, ante. 

20. Proceedings in nature of discovery.] — R. 
V. PoRHON, R. V. Coster (1843), 2 L. T. O. S. 213. 

21. Not affected by Mayor’s Court Act, 1857 
(c. civil), s. 12.] — R. V. London Corpn., No. 
18, atitc. 


SEur. 2.— FOREIGN ATTACHMENT. 

Attachment of debts, generally.]- /S’ee Execu- 
tion, Vol, XXI., pp. 617 ei seq. 

22. Process personal— Not applicable to corpora- 
tion aggregate.] — (1) The process agfdnst a 
garnishee, to enforce obijdionce to tho jurisdiction 
of the LoihI Mayor’s (’t. in foreign ittaehment, is 
personal, A:- cannot be applied to a corpn. aggregate. 
Wh(?i-e, therefore, a coiqm. aggregate was cited, as 
garnishee, to apptiar in the Jjord Mayor’s Ct., 
it was h(!ld entitled t-o niaintaiii prohibition. 

(2) Tlie suit of foreign attachment is founded 
uiion anciimt custotti. A: in itself is perfectly valid, 
U'lie process by which it is sought tc^ be enforced 
must be strictly i»ursucd according to the custom. 
Fictitious summonses &> returns will render the 
suit invalid. — ^London Corpn. v. London Joint 
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Stock Bank (1 881 ), 6 App. Cos. 303 ; 50 L. J . Q. B. 
694 ; 45 L. T. 81 ; 29 W. R. 870, H. L. ; affg. S. 
8ub riom. London Joint Stoc’k Bank v. J^ondon 
CoHPN. (1880), 5 C. P. ]). 494, C. A. ; & aifg, 
(1875), 1 C. P. I). 1. 

Annotations As to (2) Refd. I’ricr, Kx p. Soar (1S81). 
17 Ch. D. 74 : Martin r. Nadol, llUOdl 2 K. Jl. 2«. 
(Jmemlly, Menid. St. Leonard ' h, Stinredit^ili. GihIds. r. 
Franklin (1878), 47 L. J. Q. B. 727 ; Vickern v. St^jvens & 
La Conception Gold Mining Go. (1881), 44 L. T. G7» ; JJ. 
r. Tyler & Intoniational Commercial Co., 11891 i 2 Q. H. 
588 ; liobson v. Smitli (189.'>), 72 L. T. 559. 

23. Must be pursued strictly according to custom 
— Suit rendered Invalid by fictitious summonses & 
returns.] — London Corpn. v . London Joint 
Stock Bank, No. 22, antp. 


Notr.— The ejfed of the above decision has been 
io render the jrroeess offorrign attaehtneni praetiealig 
obsolete, doses on foreign ultaehmnil decided prior 
to 1881 have therefore been omitted. 


Sect. 3.-~STATUT0RY JURISDICnON. 

Sub-sect. 1. - In (tIenkral. 

See Mayor’s Court of London Procedure Act, 
18.57 (c.‘ civil), s. 12. 

24. Effect of Mayor’s Court of London Pro- 
cedure Act, 1857 (c. civil), ss. 12, 15 — Extension 
of Jurisdiction — Claim of fifty pounds or under. | 

(1) Deft, for valuable consideration in<lorsed to 
pltf. a cheque for £10, payable at a bank in the 
City of London ; the c}iequ<i was dishonoured 
upon presentation ; the indorsement was at S.‘ 
in Yorkshire. Pltf. having sued in tlie Mayor’s 
(U., London, to recover the amount of the cheque, 
d(ift.*s attorney applied to this ct. for a prohibition : 
— Held : the dishonour of the cheque within the 
City of Ijondon did not give tlie Mayor’s (H.. 
jurisdiction, a prohibition ought to issue K api)c*t. 
for the same was entitled to costs. 

(2) The circumst/JiiKM^ of the d(‘bt or damage 
being under £50 does not pr<*v(*Ti(. this ct-. fr(»m 
issuing a prohibition to the Ixuxl Ma>T)r’s ( T. wliere 
the cause of action arose without its jurisdietion. 
Robinson r. Emanuel (1874), L. H. 9 P. P. 414 ; 
43 L. J. V. P. 244 ; .30 L. T. 500. 

Annoiations : As to (J) CoilSd. JImwck r. Puvclry (1879), 

4(5 L. .1. 0. B. 18. (Jrncrallj/, Refd. Rvuiis r. Nirliolsttii (1 ) 

(1875), 82 L. T. 0(54. Mectd. K. r. County of London .1.1. 

& L. C. (\, I1894J I i). B. 45:5. 

25. .]- (1) Tbe effect of above 

sects, is to extemd the jurisdiction t)f the Mayor’s 
(^.. in teases within sect. 12, A: consi-tpiently a 
prohibition cannot be granted to prohibit an atd/ion 
in tlu^ Mayor’s (H^. for a sum of less than £50, deft, 
carrying on business, A: part of the cause of action 
having arisen, within the City. 

(2) The effect of above sect. (sect. 35) I have 
already held, after very cart;ful consideration, to be 
that deft, must, if he object in the Mayor’s Ct. tc» 
the jurisdiction, do it by wa^ of plea, Ac not> in any 
other way ( Jessel, M .R. ). 

(3) If there is no jurisdiction, then there must 
be express words taking away the riglit of i)m- 
hibiting from the superior ct., or it will remain 
(Mellish, L.J.).— Hawks v. Paveley (1870), 1 
C. P. D. 418 ; 40 L. J. Q. B. 18 ; 34 L. T. 830 ; 
24 W. R. 895, C. A. 

26. .] — WirxiAMsoN V. 

CoTTERELL (1880), 70 L. T. Jo. 24, C. A. 

27. .] — If pltf. had Claimed £50 

or less he would not have had to show that the 
whole cause of action arose within the C3ty 
(Lindley, L.J.). — ^Broad v. Perkins (1888), 21 

J. — ^VOL. XXXIV. 


Q. B. D. 533 ; 57 L. J. Q. B. 038 ; 60 L. T. 8 ; 
53 J. P. 39 ; 37 W. R. 44 ; 4 T. L. R. 775, C. A. 

.iMHo/fi/iVmM Hentd. FurquharHon r. Moi-gan, [1894] I 
Q. B. 552 ; If. V. Siu ycr, H. r. CasHcl, 1191(5] 1 K. B. 595. 

28. Not applicable to suit on equity 

side.] — R. V. London Corpn., No. 18, ante. 


SuB-SKfT. 2. — “ Dwelling or Carrying on 
Business within City.” 

29. ** Carry on business ” — Meaning of — General 
superintendence & management.] — The place where 
a railway co. carries on its business within Mayor’s 
('Ourt of London Procedure Act, 1857 (c. clvii), 
s. 12, is wdKT(‘ the general superintendence & 
iiianagcMuent of ihi* biisiiK^ss Likes place. When', 
ther<‘fore, il» apficari'd that defts. had a chief 
olVute, which was also a Luminal station, in Tjondon, 
hut. that. tJu'ii* busiuess was managed at. Victoria 
Station, which was not within tlu' (Mty : Held: 
tlu‘y carried on t lH‘ir businc'ss at Vi(d.oi'ia Station, 
A:, not within the City.- Rogers v. London, 
1-iiATiiAM, A: Dover Ry. Co. (1877), 20 W. R. 192. 

30. Principal office & substantial busi- 

ness conducted outside City.] — Tlie South Eastern 
Ry. Co. have a station in (’annon Street, City, where 
a considerable poiiion of their business is trans- 
at^ted. Tlitdr principal station, where the meet.- 
ings of th(' direcLirs ai-o held A:, tlie general & 
substantial business of th(i co. is (conducted, is 
without the (3ty : — Held : the e,o. do not ” carry 
on business ” within the* jurisdiction of the Mayor’s 
C3;., within Mayor’s Court of Jiondon Proceiiurn 
Act, 1857 (c. clvii), s. 12. -Lk Taillkur v. South 
Eahtern Ry. (’o. (1877), 3 C. P. I). IS. 

AnnitUitions Refd. Hv liowir, h'x />. Ilmill (1880), .50 L. .1. 

(1i. :i8l ; GiuhHiii r. Lewlw (1888), 57 L. .1. 0. H. IJ7(). 

31. Persons carrying on trade — Clerk 

employed in solicitor’s office.] — A chu'k employed 
by a soil*, at offices in tlie City of Ixindon dot's not 
‘‘ carry on biisiih'ss ” tlu'cii within Mayor’s (Jourt 
of Tjondon Procc'dure Act, 1857 (t;. clvii), s. 12, 
so a.R to b(' subjtH'l- to the jurisdiction of the Mayor’s 
Ct. 

1 am of opinion, looking at t.his Act of Parlia- 
ment, that we oughl. to giv** the words their 
primary biisirasss sense, alre.-idy wt‘11 known in the 
(3ty, namc'ly, the eari-yiug on of business by tls' 
pt'rson who.se business it. is. 3’lie Act meant to 
extend tbe jurisiiietlon of the Mayor’s C?t.. to 
pf'i-sons who carry on sonu' trade -not to persons 
who rnc'rely obey orders (Loiii) Esher, M.R.). — 
(iiiAiiAM v. Lewis (18SS), 22 Q. B. I). 1 ; .58 Jj. .T. 
(i. B. 1 17 ; 53 J. P. 1(50 ; 5 T. |j. R. 21 ; sab noni. 
Lewis v. (iraiiam, 37 W. It. 73, C. A. 

Annotation : -Mentd. Jir Clark, Kr p. I*«>pn & OwIch, [19141 

:i K. B. 1095. 

See, also, County Courts, Vol. XITT., pp. 458 
el seg. 

“ Dwell ” - Meaning of.| — See, generally, 
(Vhtnty Coi^rts, Vol. XIII., pp. 457 ei seg. 


Sub-sect. 3. — ‘‘ Whole or Part op Cause 
OF Action arising within City.” 

A. In General. 

See Mayor’s Court of London Procedure Act, 
1857 (c. civii), s. 12. 

32. Sale of lease, goodwill & fixtures — One 
counterpart signed by defendant outside City — 
Other subsequently signed by plaintiff within City.] 
— The terms of a sale of the lease, goodwill & 
fixtures of a business carried on in Surrey having 

M H 
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Sed, 3 . — Stalutory jurisdiction : Sub-sect. 3, A., J5., 
C, db D, ; sub-sect. 4, | 

been agreed upon orally, two counteiT^ari docu- 
ments were drawn up, embodying such terms. 
One of these was signed by the purchaser at Bow 
in the county of Middlesex. The otli<*r was sub- 
sequently signed by the vendor in the (Ity of 
Tiondon. The two documciiis wcire then exchanged 
between the parties, A the deposit was paid at the 
oftice of the purchaser’s solr. in the C^ty of London. 
31ie sum of CHO, part of the purchase-money, being 
uri])aid, ilie v(‘ndor sued for tlie same in the Mayor’s 
('t . : — Held : the cause of action did not in part 
arise witiiin tlu* jurisdiction of the Mayor’s CH*., Ac 
iherefore a writ of prohibition must issue. — 
Aij)EHTON V. Aiiojier (1SS4), 14 Q- B. J). 1 ; 54 
L. J. Q. B. 12 ; 51 L. T. (UJl ; 33 W. H. 130. 

83. Assignment of debt — Made within Clty.]- 
3’Jio iissignment of a debt in accordance with 
Jud. Act, 1S73 (c. 00), s. 25 (0), is a part of the cause 
of tlie assignee’s action for its recovery’ within 
Mayor’s (^ourt of Ixmdon Procedure Act, 1857 
((;. clvii), s. 12, A such an assignment therefoi*e 
witliin the (’ity of London or the liberties thereof 
is suOicient to found the jurisdiction of the Mavor’s 
Ctu— RriAD V. Brown (1888), 22 Q. B. 1). 128 ; 
58 \j. J. Q. B. 120 ; 00 L. T. 250 ; 37 W. U. 131 ; 
5 T. Ti. R. 07, 0. A. 

A nrntUifions : — Befd. lieimott V. VVhiks (1910] 2 K. 0. 64H. 
Mentd. Whitehead r. butt (1891), 7 T. L. It. «0» ; C^^»hlml 
r. (’olledsre, (1897 j 1 Q. 11. 702 ; (loldrci, Foueard Mr. Sou v. 
Sinclair Mt UuHHlaii Chamber of Couimcnic in Loudon, 
(1918] 1 K. b. 180; Hv I’aln, Gustavaon v. Uuvllaud, 
(1919] 1 (1i. 88; (Jbeahii’o (^oui. y (Jounoil v. Hopley 
(1928), 180 L. T. 128 ; The KourHk, [1921] J*. 110 ; Venn 
V. TodcHco, (19261 2 K. b. 227. 

IS. Account Slated withhi City. 

See Mayor’s (^buii of Ix)ndon Procedure Act, 
1857 (c. clvii), s. 12. 

34. Letter received within City — Posted outside 
City.] — Deft, in an action in the Mayor’s CJt., h«ad 
written a h'tter addressed to & r(‘ccivcd by pltf. 
in the City, but post'd out of tlio (^ity, in which 
there was a distinct admission of the debt after- 
wai’ds sued for. 

A lule nUii having been obtained for a pro- 
liibition to the Mayor’s Ot., it wiis held tliat upon 
a claim on an account staked the j)r()liibition could 
not issue, as the Mayor’s (i). liad jurisdiction ; that 
by tlu* i*eceipt of the letter in the City an account 
was stak'd in tlu* jurisdiction, &, thendore, a com- 
plete cause of action arose there ; — Held : the 
stakanent of an account is amilogous to the acc^ept- 
ance of a contract, <fc an account was hena stated 
by d(*ft. at the moment whim he posted the letter, 
but the stak*mont was continuous until ’t reached 
pltf., at whicJi time it was an account stated to 
liim at the place where he ri'ceived it. — Evans v. 
Nioiiolson (1875), 45 1^. J. C. P. Ill, n. ; 32 L. T. 
778 ; previous proceedings, 32 L. T. (K54. 

AnmiationH : — Apld. Taylnr r. .Ioucb (1876), 1 0. P. b. 87. 
Polld. Taylor v. Nloholle (1876), 1 C. P. I). 212. Apld. 
It. r. (1877), 3 Q. b. 1). 28. Polld. Hounott r. 

CiisprilT (1878), 38 L. T. 1 77 ; (Inmdy «. Towiiscud (1888), 
;i0 W. b. 581. Reid. Wulltuio «. Allen (1875), 82 L. T. 880. 

35. .J .. i,. i^ndon (Loud Mayor) 

(1880), 30 Sol. Jo. 538 D. C. 

36. .J — Pltf.’s solr., who carried on 

business within the jurisdiction of the Mayor’s 
Ct. of l-iondon. WTote to deft, demanding payment 
of 1:7 0«. «d. for goods sold & delivered by pltf. 
to deft. Neither of the pai'ties resided or carried 
on business, nor was the contract entered into, 
within tiie iuriadiction. Deft., in a letter written 
to pltf.’s solr., posted outside, but received within, 
the jurisdiction, admitted that he owed £5 Os. (id. 
to pltf. Pltf, having brought an action in the 


Mayor’s Ct. to recover £7 Cs. 6d. for goods sold & 
delivered, deft, obtained a writ of prohibition 
staying proceedings therein. Pltf. then brought 
a second action to i*ecover £5 Os. Od. on an account 
stak'd, deft, obtained a second writ of pro- 
hibiiion : — Held : the admission of deft. & the 
bringing of the second action amounk'd to an 
account stated ; the account was stated within 
the jurisdiction of the Mayor’s (-t. ; pltf.’s solr. 
was his agent kj receive the admission & to stak* 
the account ; &. themforc, the Mayor’s (’t. had 
jurisdiction kj try the action.' -Crundy r. 
Townsend (1888), 30 W. R. 531 ; 4 T. L. R. 402, 
C. A. ; revsg. 8. C. sul) nom. R. v. IjONDon Corpn. 
& Townsend, 4 T. Jj. R. 208, D. C. 

Animifdiim : — Refd. Warwick r. Warwiisk (1918), 31 T. L. II. 

175. 

37. Written outside City.J — A superior ct. is 

not bound to prohibit an action in the Lord Mayor’s 
(’t. unless it is satisfied tliat no one entire cause of 
action arose within the. juHsdiction ; & it maki'S no 
difference in law whether the application for such 
a prohibition be madii before or afk*r verdict. 
A sale had been cllect^d & thi* goods delivered 
outside the jurisdiction ; but a pTOinise to pay for 
them, written outside, had been received by pltf. 
within the jurisdiction. The ct. I’efused to pro- 
hibit an action brought for goods sold A delivered 
A on accounts stak'd, since it was not clear that 
the Mayor’s Ot. liad not jurisdiction to liear A 
determine the concessit solvere. — TAY1..0R v. 
NiCH<nJ.s (1870), I C. P. I). 212 ; 15 L. J. Q. B. 
455 ; 24 W. R. 073. 

An twffUiotts :~Folid. (Iruiuly v. Townsend (1888), 36 

W. II. 531. Retd. Rimnie r. RatriliT (1877), 35 L. T. 833 ; 

Du vih V . nagstafT Mining (5o. (1878), 3 O. P. D. 228 ; Hall 

V. liiiiLUspaeh, 11898] 1 Q. b. 513. 

C. Actions on NegotiaSde Imfrumenfs. 

See Mayor’s Oourt of Ijondon Procedure Act, 
1857 (c. clvii), s. 12 ; A. generally, BHiLS op 
Rxcuange, Vol. VT,, pp. 401 el sen. 

38. Drawn within City — Indorsed within City — 
Payable outside City.J- l*ltf. sued deft, in the 
Mayor’s f’t., Tx)ndon .os drawer of two cheques 
upon the Huddersfield branch of the Midland 
Banking co. Tn answer to a rulii for a proliibition 
it was sworn that the* cheques were drawn A 
indorsed by the payee to pltf. in London, that the 
drawer hail no I'llects in the hands of the Midland 
Banking co. A that he Juxd long since had noticii 
fioin the bank that cheques drawn by liim would 
not be paid unless pn^viously provided for : — 
Held : there being no obligation on pltf. to prove 
presentment A dishonour, there was no ground for 
a prohibition. — W irtii v. Austin (1875), L. R. 
10 C. P. 089 ; 32 L. T. 069. 

AmmUitwn .—Reid, lie buthell, bethcll r. BuUiell (1887). 

3 J Ch. J). 561. 

39. Defendant residing outside City.] — 

Hawkins v. Jeffreys (1876), 34 L. T. 837 C. A. 

40. Drawn outside City— Discounted within City.J 

— R. V. London Corpn. A Lewis (1887), 3 T. L. R. 
648, D. C. 

41. Indorsed outside City — Dishonoured within 
City.J — Robinson v. Emanuel, No. 24% ante. 

42. Delivered to Indorsee within City— Drawn & 
accepted outside City .J— Williamson v. Cotterell 
(1880), 70 L. T. Jo. 24, C. A. 

See, also. No. 53, post, 

D. Sale of Goods. 

See Mayor’s Court of London Procedure Act, 
1857 (c. clvii), s. 12. 

43. Goods ordered outside City — Delivered to 
carrier named by buyer — Partly within & partly 
without City.] — Orders were given for goods at 
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Poplar to be delivered to a carrier named by the 
buyer, & to be f)aid by him. The ^oods were 
received by the carrier, on dolivc‘i*y orders liande<l 
seller in the (Uty of Ixindon, partly 
within & partly without the City. An action 
having been brouglit for the price in the Lord 
Mayors Ct. : — Held: part of the cause of action 
aro^ out of the jurisdiction of the Ct., & therefore 
deft, was entitled a prohibition. — G oi^d t’. 
ruiWER (1871), L. II. 10 C. P. 149; 28 W. II. 


Refd. Evans r. Nicholson (1875), .12 L. T. 
V. ^ (I87«). 1 C. ]». D. 2:17 ; Hawes v. 

J-oudoii Corpn. 

(1802). (il L. .f. (J!. II. 8211. 


( 'Omparc No. 2.^), mdc. 


44. — - Order received at place of business 
within City.] In an action bi*oiight in the ijord 
Mayor’s (Jt. for the price of goods sold, it was 
sworn that part of the goods for tin* pi‘ic(‘ of whicJi 
pltf. sued were ordejHMl by a lettc^r posLul in 
Livc»rpool, iV i*(‘ceived by tlu* d(‘fl.. at his house of 
business in London. 

Kule for a prohibition discluirgc'd, on tbe gr()und 
tliat the latter was a <‘ontinuing order, A 8])oke in 
the placti wheie it was received, & theivfore that, 
part of the cause of action arose witliin the 
jurisdiction. — Bennett v. (Viscjiupf (1878), 88 
L. T. 177, D. C. 


45 . Sent from within City.i--Si*Aiu;oE r. 

Hughes (1887), 8 T. L. It. .515, I). C. 

46. Goods ordered from outside City— By person 
carrying on business within City— Delivery within 
Clty.J — Deft., who carried on busiiu'ss in th(» (’ity 
of Ixmdon, post(*d a letter there containing an 
order for goods, addn'sscid t-o plt-f. in SuiT(*y. No* 
lett<*r was sent accepting tlic olTer ; but th<* goods 
were taken by a servant, of pltf. A delivered to d(*ft/. 
in Ijondon : - /fc/rf ; tla; whoh* e-aiisi* of action 
aro8(^ in tin* City. -Taylou r. .Ionks (1875), 1 
C. P. D. 87 ; 45 L. .1. Q. B. 1 10 ; 81 L. T. 181. 

niwUdions : * Reid. HoiineU I’.UobRrilV (J878), ,18 L. T. 177 ; 

JleltK e. Hcaltic, 1 Q. H. 5J{». 


SuH“SECT. 4 . — Mode of Ou-jeution to 

.lUKTSDirriON. 

Sec Mayor’s Ckmrt of London I’rocedure Act., 
1857 (c. clvii), s. 15. 

47. By plea within court— Whether right to pro- 
hibition barred.] — Mayor’s Court of Jx)ndon J^ro- 
c(*dure Act, 1857 (c. clvii), s. 15, enacts that “ no 
deft, shall bo p(*nnitted to object to tlie juris- 
diction of tlie ct. in or by any procuMnling wba.t- 
soever, except by plea.” An ordinary action of 
debt having boon commonced in tho ct. to whieli 
deft, did not appear, a foreign attachment was 
issued at tlie irLstanco of pitfs. Deft, having 
obtained a rule nisi for a prohibition, upon ihe^ 
giound that thv cause of action did not arise within 
the jurisdictujn of the ct., wliich the aflidavits 
in support of the motion prinid facie sliowed was 
the case : — Held : und(*r sect. 15, oiijecjtion to tlie 
jurisdiction could be taken only by pleading to tlu* 
action, A the rule must be discharg(‘d. 

Qu, : wliethoi*, independt^ntly of tin? enactmc*nt 
above a prohibition at the instance of a deft, would 
be granted before* appearance. — Manning v, 
Farquhabson (1800), 80 L. J. Q. B. 22 ; 0 ,Jur. 
N. S. 1300 ; sub norn , lie Manning, Manning v. 
Farquhabson, 3 L. T. 378 ; sub rwrn , Kx p , 
Farquhabson, 9 W. R. 107. 

Annotations: — Conid. London Corpn. v. Cox (J8«7), L. 11. 

2 H. L. 23U. J%td. QuarUy v. Timmins (1874), L. K. 9 

G. P. 416, n. Nif. Jacobs r. Brett (1875), L. 11. 20 £q. 1 ; 


Oram v. Brearey (1877), 2 Ex. D. 340. Reid. Frith 
(inppy (1860), 30 L. .T. 0. P. 45 ; Bridge v. Branch (1876), 

1 C. P. D. C.13 ; Hawes v. Pavely (1876), 34 L. T. 836. 

48. .] — (1) The Ijord Mayor’s Ct. in 

liondon is an inferior <;t. 

(2) Wheix* an inferior ct. pi^oceeds in a cause 
pro])erly within its jurisdiction, no proliibition 
cen be aw^arded till the pleadings raise some issue 
which the ct. is incompetent to try. But where? 
the foundation for the jurisdiction is itself defective, 
a pi'ohibition may be applied for at once. When, 

< liercfore, process had issued out of that ct. against 
(’. as a gai-nishee, A he declai*<*(l in prohibition, 
a. j)lea wliicli si‘t up tlie custom of foreign attach- 
ment, Init did not alleges A the* fact did not warrant 
any such alle*gation, that tin' original debt, or the 
<h‘b<, allc*ge<l to be due* fi*om tbe garnish(‘e to deft., 
ai*ose* witliin the* (4ty, or that any om* of the 
partit*s to the suit was a citize'n, eir wtis i*e8ide?nt 
witliin tlu* (Mty, the plt‘a was held insufficient to 
sliow the* e\isb*nce of jurisdie'tion, A conseque^ntly 
the* gariiislu‘(‘ was at liheuty in such a case* to 
])i*oe*(M*d in jirohibition witlioiit fh*st puiting in a 
plea in t he* jjord Mayor’s Coui*t sotting forth the 
faets which sliowed the* want of jurisdic?tion. 

^\8lere tho defect is not appare'Tit A depends upon 
some* fa(*t in the* knowledge of apped., which he 
had an oppoidunity of bringing forward in tlie ct. 
bt‘le)w A he has thought iireiper without excuse 
te) allow that ct. to proceed to Judgment without 
setting up the* obj(‘ction A without moving for a 
prohibition in the fii-st iastance, considering that 
the writ tliougli of j*ight is not' of coui‘se the ct. 
would el(*e;lin(‘ 1.0 int(‘rf<‘re e?xci*y)t perliaps upon an 
irresistilde eiase* A an excuse for the d(*lay such as 
disability, irialpraetie'e* oi* matter ne'wly eiome to 
knowleMlge* of appet. (WlLLKS, J.).— J jONDON 
GoitPN. e. Oox (1887), J.. R. 2 11. J^. 289; 86 
L. .1. Ex. 225 ; JO W. R. 11, JL L. ; affu. S. G. 
sub nom. Cox r. JiONDON Gorpn. (1808), 2 11. & G. 
401, Ex. Gb. ; (1802), 1 Jf. A G. 388. 

JiinaUitions .Is to (I) Reid. Auphifortl r. JudkiiiH (1878), 

3 (\ P. 1). 189. Js to (2) Apld. Baruiiiu tU? (!nulil Com- 
in<>rcia.l r. Dr Guh (1871), L. Jt. C C. P. 112; Byme v, 
Giiaiio CuiisiRiiiiicMl (*o. (1872), 25 L. T. 935. CODld. 
e.\M»kt* V. Gill (1873), L. I{. 8 C. I*. 107 ; JacobH v. Hrcitt 
(1875), 1 j. J{. 29 E(|. i. Distd. HawuH -r. I*aveley (1876), 

I P. D. 418. Consd. London Corpn. v, Loudon Joint. 
Stock Bank (1881), 6 Ap]). (Jas. 393; Combe, u. Do la 
Boiv (1882), 22 Cli. D. 316. Apld. Broad w. Perkins (1888), 
21 Q. B. J). 533. Consd. V'uninbut'Hou v. Morgain, 11894] 

1 O. B. 552; MeIntoHh r. Simpkins (1901), 84 Jj. T. 21. 
Retd. ShcH, i\ Unit 0.(1 Sick & Burial Saus. of St. Patrick 
(1867), J7 Ji. T. 176 ; Biic(‘.li‘ueli v. Metrajpolitan Board of 
Works (1870), Ti. B. 5 Excli. 221 ; Qnailly v. TlmmiuN 
(1871), L. B. 9 C. P. tl6; (.liuniberH v. Green (1875), 
L. B. 20 lOaj. 552 ; Wirt la n. Austen (1875), 32 L. T. 669 ; 
Woa I hiiiRton r. Jeirrics ( 1 875), J.. B. JO tJ. P. 379 ; Bridge 
V. Braincb (1876), 1 C. P. 1). 633 ; Oram v. Bnsarcy (1877), 

2 Ex. J). 316 : Serja*ant r. Dallas (!377), 2 Q. B. D. 558 ; 
Chadwick r. Baill (1885), 14 ().. B. J). 855 ; B. v. Shrop- 
shire County ('auirt .huige (1887), 20 Q. B. ]). 242 ; Head 
r. Braawii (1888), 59 L. T. 695 ; Mooiv. v. Gamgce (1890), 
25 g. B. I>. 21 1 ; I*iiync v. Hogg (1900), 82 L. T. 584 ; R. 
r. 'I'riKt a*>ini, I1902J 1 K. B. 816 ; Jir. Ciiridall & Vavasour 
(1906), 9.3 J.. T. 483; Itr ClilTord A O’Sullivan, 11921] 

2 A. ( 579. ficucrallif, Mentd. Webster v. Webster ( 1 862), 

K Jur. N. S. 1017 ; Morris v. Lantatnr (1861), 3 New Ilep. 
475 ; Frith r. Guppy (1866), L. B. 2 C. P. 32 ; Atwood 
r. Sadlair (1879), I Q. B. J). 342 ; British South Africa Co. 
r. (^annpanhia dc Mocanihiqua!, | i893J A. C*. G02 ; Watbon 
r. Pells (No. 2), [1899] 1 Q. B. 430 ; Falkingham v. 
Victorian Bys. Caiiiir., [1900) A. (k 452 ; Norwich Corpn. 
r, Nairwich Elect ric Tram. Co., 11906] 2 K. B. 119 ; Board 
r. Board, 1 19191 A. C. 956; St. Magnus, etc. Parochial 
(’hutch Ca»uiM*iI r. Ijoiidoii Diocese Chancellor, [1923] P. 38. 

49. —.[--Deft., wishing to object to the 

jurisdiction of the Mayor’s (’t., must do so by plea, 
A not by application for a writ of prohibition. — 
Bren AN v, C’radley (1808), 17 L. T. 549 ; 16 
W. it. 754. 

50. .]— Deft, in an action in the Lord 

Mayor’s Gt. may obtain a writ of prohibition, 
notwithstanding Mayor’s Gourt of London Pro- 
cedure Act, 1857 (c. clvii), s. 15, the real effect of 

I' M 9. 
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Mayor’s and City op London Court. 


Sect, ^.---StatutoTy juriadiclion : Suh-aecU, 4 & 
PaH III, Sects. ] . 2. 3. 4 rt- Ti.l 

that sect, being only to limit the modes of objecting 
within the Lord Mayor’s Ot. to the jurisdiction.- 
.UcoBS V. Brett (1875), L. R. 20 Eq. 1 ; 44 L. .T. 
Oh. 377 ; 32 L. T. .522 ; 23 W. K. 550. 

Ar^)tati^ :—Fom. Oridpo »•. OnitH li (187(5), J C. P. 1). 
633 ; Oram v. Broai-ey (1877), 2 Ex. i). 346. Reid. London 
^Int Stock Bank r. London C^orpn. (1875), 1 C. J». 1). 1 ; 

’ — ‘ — ig. Mentd. i*‘ 


Hawes v. l>aveley (1876), 46 L. J. Q. B. 
Macleay (1875), L. It. 20 Kq. 186. 


-.]— IJawes V. Paveley, No. 25, 


61. 

ante, 

62. Defendant undertaking to plead 

to issue.]— MATj.ET'r V. Millwall Dock Co. ( 1871), 
0 L. ,T. N. C. 100. 

See, aho. Courts, Vol. XVI., ])p. 202, 203, 
Nos. 1113-1115. 

53. Effect or plea to Jurisdiction - In action on bill 
of exchange.] — A plea to the jurisdiction in an 
action by concessit solvere in the Lord Mayor’s 
Ct., I^ndon, by the indorsee against the acceptor 
of a bill t)f exchange made payable at a banker’s 
in London, but not specially, admits the drawing, 
acceptance, inclorsement, &. dishonour of tlie bill, 
but not that either of tliem took place within the 
City of London.— Sewell v. Cbeetuam (1874), 
L. K. 0 C. P. 420 ; 43 L. J. C. P. 239 : 38 J. P 
090 ; 22 W. li. 095. 


Sub-sect. 5. — Counterclaims. 

See Jud. Acts, 1873 (c. 00), ss. 88, 90 ; 1884 
(c. 01), s. IS. 

54. Cause of action arising within Jurisdiction — 
Counterclaim founded on claim arising outside 
Jurisdiction — In excess of statutory amount. | — 
Under Jud. Act, 1873 (c. 0(5), ss. 89, 90, inferior 
cis., when pltf.’s cause of action aiises within the 
jurisdiction, have power to enteitain a counter- 
claim by deft., founded on a claim arising out of 
their jurisdiction locally, & in excess of the amount 
to which that jurisdiction extends, but they can 
entertain sucli counterclaim only so far as it 
constitutes an answer to pltf.’s claim. 

Pltf. brought liis action in the Ma^^or’s C)t. on 
a cause of action arising within the jurisdiction. 
Deft, set up a counterclaim, founded on a claim 
arising out of the jurisdiction, & in excess of thc^ 
amount to which the jurisdiction extended. The 
(^t». of Appeal refused to prohibit the Mayor’s (t. 
from entertaining the claim. — Davis r. Fjagstaff 
Silver Mining Co. op Utah (1878), 3 C, P. D. 
228 ; 47 L. J. Q. B. 593 ; 38 L. T. 799 ; 20 W. B. 
431, 0. A. 

Amuttniinn : — Mentd. Webster r. AiiiiKtronB (1885), 1 

T. L. n. 213. 

Procedure in counterclaim.] aSVc Mayor’s & 
City of London (^ourt Buies, 1921, Sched. 1., 
Ord. 3, rr. 0-12. 


Part III. Practice and Procedure. 


Sect, 1.— IN GENERAL. 

See Mayor’s & City of London Court Act, 1920 
<c. cxxHv), ss, 8, 9 ; Mayor’s & City of London 
Court Rules, 1021. 

55. Rules of Judicature Acts— Not applicable tc 
Mayor’s Court.] — Pryor v. City Offices Co., No 
58, post. 


Sect. 2.— BARRISTERS AND SOLICITORS. 

aSVc Mayor’s & City of London Court Buies, 1921, 
Ord. 4 ; &, generally, Bahristerh, Vol. III., nn 

319, 320 ; Solicitors. ’ 

56. Admission of soUcltors.]— R. v. London 
CoRPN., No. 1, ante. 


bl. Liability of solicitors — Negligent conduct oi 
proceeding.] An attorney, before he takes upon 
himself to sue out a writ in a ct. of peculiar con- 
stitution, is bound to ascertain that the ct. has 
millinery to carry out the object of the action. 

Deft, having insured in Ixmdon goods on a 
voyage to Calcutta, tht? goods having been 
damaged on the voyage, deft, instructed pltf., an 
attorney, to take steps to obtain compensation 
from the underwriter's. I’ltf . wrote letU^rs to then 
den^nding payment, k this being ineffectual 
took out writs against them in the Mayor’s C^. 
&, after issue joined, (U)plied for a commissioi 
to examine witnesses in India, which that Ct. hac 
no power to grant, & the actions were accordingli 
discontinued. Pltf. ha\dng sued deft, for hii 
costs;— He/d; pltf., from the nature of dcft.’i 
claim, must or ought to have known that it woulc 
be necessary to take the evidence of witnesses ii 
India, & was bound to have ascei«tained before 
suing there^tliat the Mayor’s n. could issue a com 
misfflon, & he w^ therefore guilty of such ncgligenc( 
as disentitled hmi from recovering his costs in th( 
actions. — Cox v. Leecm (1867), 1 C. B. N. S. 617 


26 L. J. C. P. 125 ; 28 L. T. O. S. 370 ; 3 Jur. N. S. 
442 ; 5 W. B. 199 ; 140 E. B. 254. 


Sect. 3.- JUDGMENT. 

See Mayor’s tburt of London I’loccnlure Act, 
1867 (c. clvii), s. 61. 

58. Under R. S. C., Ord. 40, r. 10 — On motion 
lor new trial — Judge not entitled to direct.] — Tlu^ 
judge of the* Mayor’s Ct., London, Juis no po\vc*r, 
on a motion before that Ct. for a new trial, to dir(‘cl 
judgment to b(^ eTitc*n*d for eitbe.r of the pjuties in 
the action, as a judge of the lligli (’t. can do under 
above rule, no nib^s having been made for applying 
the rules of Jud. Acts to that C't., & no sucli power 
being given to an inferior ct. by Jud. Act, 187.3 
(c. 9(5), s. 89. Where, notwithstanding such want 
of power, the judge of the Mayor’s has acted 
as if he had such power, an appeal will lie to the 
Ct. of Appeal in respect of his having so erroneously 
acted. — Pryor v. City Officers Co. (1883), 10 
Q. B. D. 504 ; 52 L. J. Q. B. 392 ; 48 L. T. (598 ; 
31 W. R. 777, C. A. 

Annotations: — Befd. Daiiow r. ShiittlowoHli, (16021 1 K. B. 

721. Mentd. v. Daggci-s (1885), Cab. & El. 503 ; 

B. V. Selfe, 11908] 2 K. B. 121. 

59. Must be entered in accordance with finding 
of Jury — Trial of issue of fact.] — B obeutr v. 
Ban(3Ropt (1895), Glyn & Jackson’s, Mayor’s 
Court Practice, 3rd ed. pp. 139, 153, C. A. 

60. Variation or alteration of Judgment.] — The 
judge of the City of London Ct. having given judg- 
ment in a case has no power subsequently to vary 
or alter his judgment. — T he Becei>ta, as reported 
in, [1893] P. 255 ; 42 W. R. 73 ; 1 B. 944, C. A. ; 
svb nom. The Recepta, Gordon v. Francis, 9 
T. L. R. 636. 


Ann(imt%{mH:~~£LW. lie London scottiHh Permanent Bids. 
Hoc. (1893), 63 L. J. (). B. 112. Refd. Mowlom v. Dunne 
(1912), 106 L. T. Oil. 
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•] — In the winding-up o£ a building 

society under Building Societies Act, 1874 (c. 42), 
under the supervision of the City of London Ot., 
the judge, without the consent & against the 
wishes of both parties to the application before 
him, ordered the reference of an issue to a layman, 
imposed terms as a condition precedent to the 
hearing of such reference, & subsequently dis- 
charged his own order of reference altogether 
owing to the refusal of eithc^r party to comply with 
the condition : — Held : inasmuch as the judge of 
the City of London C-t., acting under Building 
Societies Act, 1S74 (c. 42), had no power to order a 
reference witliout the consent of parties, &- also 
as he could not of his own motion vary or dis- 
charge any final order of his own, the judge had 
acted in excess of jurisdiction, & a writ of pro- 
hibition ought to issue . — Re I-iONDon ScoiTisii 
PlSRMANENT BUILDING SOUIKTY (1893), 03 L. J. 
Q. B. 112 ; 42 W. It. 4(14 ; 38 Sol. Jo. 43, D. C. 
Arbn()tation:—'RelA, 11. v. North, Kx p. Oakey (n)2(i), 13 

T.L. 11. GO. 

62. Effect of judgment as estoppel — Same pro- 
ceedings with different object.] — Q^o oust the juris- 
diction of thc5 Ct. of Cli., it must be shown that, 
according to the custom of the City of London, 
the judgment of the Lord Mayor’s C’t. in a suit 
between the; same jicrsons as are parties in the suit 
in this (’t., is conclusiv(\ Alembic: If the pro- 
ceedings in this ct. be tlie same A: betwiien the 
same parties as in the Lord Mayor’s (’t., but thc‘ 
object different, tlicj procec'dings in Ijord Mayor’s 
('t. art; not conclusive. Bburpjns v. kSipivpjking 
(1837), 2 My. Cr. 002 ; 40 E. 11. 709 ; siib nom. 
SiEVBKiNG V, Beuhens, 1 Jur. 329, L. C. 
Annotations : — ^Refd. Baiiibrigge i\ Uuddeley (1817), 2 Uh*. 

705. Hentd. Ouborre v. Kalnn (1801), 2 Moe. P. C. (I. 

N. S. 125. 

See, generally, PIstopi’KL, Vol. XXI., jip. 159 
et seq. 

Effect of nonsuit— When bar to subsequent action. | 

— See County Courts, Vol. XITI., p. 500, No. 504. 

Seal of court— Judicial notice.) - *SY*e Evidence, 
Vol. XXll., p. 158, Nos. 1347, 1318. 


Sect. 4.— ENFORCEMENT OF JUDGMENTS. 

tSec Mayoi'’s ("^ourt of Tjondon Procedure Act, 
1857 (c. clvii), ss. 8, 10, 48 ; Boroiigli & rxK;aI 
(’ourts of llecord Act, 1872 (c. 80), s. (i ; &<, 
generally, Judgments, Vol. XXX., pp. 100 ct srq, 

63. Removal of judgment into superior court 
For purposes of issuing execution.) Uii(h*r 
Mayor’s (’oiu't of liondon Pi*ocedure Act, 1857 
(c. clvii), s. IS, ])Itf, who has recovcTcd a judg- 
ment, in an action in tlie Miiyor’s Ct., against 
deft, having gtjods wil/hin f lu* jurisdiction of thaf 
ct., is entitl(‘(l, as of right, to remove such judg- 
ment into one f»f (Jh; sup»;rior cts., & to issue 
execution thereout jigaiiLsI^ the goods of deft. ; 
& sucli execution will iKit be set asid(^ as an abuse 
of the process of the ct., notwithstanding that 
execution coidd havt* been issued out of the Mayen ’s 
Ct. with as full effect as out of the superior <‘t., A 
that the only object of removing the judgrmuit 
int<i the superior ct. may have becui to obtain the 
increased costs of such execution.- Haywood v. 
Saint (1875), 32 L. T. 506. 

64. — .] — By the Mayor’s (lourt of 

London Procedure Act, 1857 (c. clvii), s. 48, 
execution might be issued in a suiieilor ct. upon a 
judgment obtained in the Mayor’s Ct. By the 
Borough & Local (^oui*ts of Kecord Act, 1872 
(c. 86), s. 6, wliere final judgment has been obtaincHl 
in any local ct. for a sum not exceeding £20, 
“ such ct. shall be at liberty to send a writ or 


precept for the recovery of the same to the regis- 
trai* of any county ct. within the jurisdiction of 
which deft, may possess any goods or chattels 
.... & thereupon the high bailiff of such coimty 
ct. shall execute the same in the same manner as 
if such writ or precept had been issued out of such 
county ct.” : — Held : the two statutes were not 
inconsistent, & Mayor’s Couil) of London Pro- 
cedure Act, 1857 (c. clvii), s. 48, had not been 
repealed by the Borough & Local Courts of Record 
Act, 1872 (c. 86), s. 6 ; & notwithstanding the 
latter statute execution might be issued in the 
High Ct. of Justice upon a judgment for a sum not 
exceeding £20 obtained in the Mayor’s Ct. — 
Paine v. Slater (1883), 11 Q. B. D. 120; 52 
L. J. Q. B. 282 ; 31 W. R. 941, C. A. ; sub nom. 
Payne v. Slater, 48 L. T. 023. 

65. Jurisdiction of superior court to set 

aside — Want of jurisdiction of inferior court.] — 
Mayor’s Court of London Procedure Act, 1857 
(c. clvii), s. 48, enacts that a judgment removed 
from that ct. to a superior ct. shall have the same 
force A effect as a judgment recovered in the 
superior ct. -Held : it was competent to the ct. 
to which such judgment is so removed to set it 
aside, if satislied that it was obtained in a matter 
over which the inferior ct. had no juiisdiction. — 
Bridge v. Branch (1876), 1 C. P. D. 633 ; 34 
Ia. r. 905. 

66. Attachment of debts — Process to compel 
appearance — Operation of garnishee order not 
affected.]- The; operation of a gjirnishee order made 
under tin; (^ L. 1\ Act, 1854 (c. 125), is not sus- 
pended by the existence; of an attachment in the 
ixird Mayor’s Ct., the former being a process of 
execution, the latter merely a proi;c8s to compel 
an appearance. — Rktiter v, liAX'roN (1878), 48 
L. J. Q. B. 184 ; 39 L. T. 499 ; 27 W. R. 214. 

Annotation :■ Apld. Levy v, Lovell (1880), 14 Cli. D. 234. 

See, generally, Execjution, Vol. XXI., 

pp. 617 ct seq, 

67. Notice of bankruptcy petition- -To sergeant- 
at-mace.) The ” officer (Jiarged with the execu- 
tion of process,” included by Bkpey. Act, 1883 
(c. 52), 8. 168, in the term “ sheriff ” is the officer 
analogous to the sheriff so charged by the con- 
stitution of cts. other than the High Ct. to whom 
notice of a bkpey. petition must be; given under 
sect. 46 (2) upon a sale undei* an execution for more 
than £20. 

In a Mayoi’s Ct. aertion, tin; notice should bo 
given at the; office of tin; serg<.;ant-at-mace to him 
or his j*epreK(;ntative ; A a noth;e to sheriff’s 
ollicers in p(»ss(>ssion <»f tlie de'otor’s goods under 
prtjviuiis Jligh (’t. writs to wJiom the sei'geant- 
at-mace had entrus(<*d the execution of Ids writ, 
given after tliey had paid over th(‘ proceeds to the 
sergeant-at-mace, was lield insutlhuent. — He Hol- 
land, Ex p. Warren (1885), 15 Q. B. J). 48 ; 54 
Ja. j. q. B. .320 ; 53 L. T, 68 ; 33 W. R. 572 ; 
I T. L. R. 430 ; 2 Morr. 142, (’. A. 

.Ill notation ; - Apld. Ik'Ilym! r. M'Giiui, | I8!H | 2 Q. B. 227. 

As to notice of act of bankruptcy generally, nee 
Bankrui*1’GY, Vol. V., pp. 919 et seq. 

Enforcement of Judgment A orders — By A 
against corporations.] — See, generally. Corpora- 
tions, Vol. XIII., pp. 426 ci seq. 


Sect. 5.--COSTS. 

See Mayor’s A City of London Ct. Rules, 1921, 
Ol d. 5, Sched. I, Ord. 19. 

68. Taxation according to usage of court - 
Registrar’s discretion to allow items A amounts--^ 
Subject to review by judge on appeal .] — Tho 
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Svct. 5.—Co0ta, Part IV. Sects. 1, 2, 3 <fe 4.] 

Judge of the Mayor’s Ct. has jurisdiction to give 
judgment for costs to be taxed according to the 
u^e in that ct., which is to give the registrar 
discretion as to the items &• amounts to be allowed 
on taxation, subject to review on appeal to the 
judge of that ct. — S mithbrs & Sons v, Devbrkux 
(1800), 6 T. L. R. 249. 

Review of taxation.] — See Mayor’s Ct. of Ix)ndon 
Rules (Fees & Costs), 1800, r. 1. 

69. Where no scale provided by rules — Inherent 
jurisdiction of court to order — Action for libel 
Where less than five pounds recovered — Costs 
beyond court fees & witnesses’ allowances.] — 
Thu fact that in a particular case no scale of 
costs is provided by the Mayor’s CJt. of London 
Rules. J 800, is not in itself sufficient to show that 
that Ct. has no inherent jurisdiction to order costs 
in the cases not specifically provided for. 

Seynble : in actions for libel tried in the Mayor’s 
Ct. of London, in which less than £5 is recovered, 
the (t. has jurisdiction to order costs to be paid 
to pltf. ; beyond ct. fees & allowances to wit- 


Part IV.- 

Sect. 1.— IN GENERAL 

72. From what decisions — Decision on trial — 
Not from Interlocutory order.^ — Beiuro v, Tiial- 
HEIM (1801), 36 Sol. Jo. 44, D. J. 


Sect. 2.-~IN MAYOR’S AND CITY OF LONDON 
COURT. 

See Mayor’s Court of Tjondon Procedure Act, 
1867 (c. civil), ss. 10, 12, 41 ; (\ L, 1’. Act, 18.54 
(c. 125), s. 33. 

73. Application for new trial — Power of judge 
to grant — Verdict against weight of evidence. | — ^ 

Upon a rule for a rnandmmis U) ct)m])cl the Ijord 
Mayor’s Ct. to enter jud^ent for pltf., tJiat 
ct. having granted a new trial on the ground tliat 
the verdict found for him was against the weight 
of evidence. 

The C?t. of Q. H. expressed an opinion that 
the Lord Mayor’s (^t. had power i^o grant a new 
trial on such ground, but, not being clear about 
the matter, they made absolute the I’ule for a writ 
to issue. — R. V. London (Lord Mayor), Re Roux 
V, Merton (1872), 27 L. T. 61. 

74. Previous rule for nonsuit in 

superior court.] — Mayor’s Couit of Ix>ndon Pro- 
cedure Act, 1857 (c. clvii), s. 10, enables either 
party to a suit in that ct., if leave be given to him 
by the judge on the trial, to move in any of the 
superior cts. to enter a verdict or nonsuit, as the 
case may be, & gives the superic*r ct. power to 
make such order ihei*ein as it may think pi*oper, 
& directs judgment to be cnteivd accordingly : — 
Held : the disposal by the superior ct, of a rule to 
enter a nonsuit moved for under sect. 10, does not 
take away the jurisdiction of the judge of the 
Mayor’s Ot. to entertain an aT)plication for a 
new trial. — Lkreau v, (Senkral Steam Navkja- 
TiON Co. (1873), L. R. 8 0. P. 129 ; 42 li. .T. V, P. 
70 ; 21 W. R. 358. 

No power to enter Judgment under R. S, C., 

Ord. 40, r. 10.]— to No. 58, ante. 


Sect. 3.~-T0 HIGH COURT. 

See Mayor’s Couit of London Procedure Act, 


nesses, although no scale is provided by the rules 
for such a case. — ^H all v. Launspach, [1898] 1 
Q. B. 613 ; 67 L. J. Q. B. 372 ; 78 L. T. 243 ; 
14 T. L. R. 216 ; 42 Sol. Jo. 261, 0. A. 

70. Certificate by Judge for costs on higher 
scale — Costs of unsuccessful party taxed on higher 
scale.] — Where in an action in the Mayor’s Ct. for 
£40 pltf. succeeded, & the judge, under Mayor’s 
Ct. Rules, 1890, r. 13, certified for costs on thci 
Mayor’s Ct. scale applicable to cases in which an 
amount of or exceeding £50 has been recovered : — 
Held : upon taxation of the bill delivered by 
defis.’ solicitors in respect of their costs in the 
action as between them & defts.’ under Solicitors 
Act, 1843 (c. 73), the master was right in taxing 
upon the same scale . — Re Briggh (Jameh) Son, 
11903] 2 K. B. 156 ; 72 L. J. K. B. 644 ; 89 L. T. 
7 ; .51 W. R. 577 ; 19 T. L. R. 501 ; 47 Sol. Jo. 
635, C. A. 

71. Recovery of costs by solicitor — Suit within 
month from delivery of bill of costs — Whether 
leave of High Court essential .] — Be Duckebs 
(1906), 50 Sol. Jo. 441. 



J867 (c. clvii), ss. 8, 9, &, fjencrally, County Courts, 
Vol. XIII., pp. 525 et scr/. 

75. Right of appeal -R. S. C., Ord. 60, rr. 10-17.] 
— An appeal from any inferior ct. of record of civil 
jurisdiction, when th(ire is no statute regulating 
the appeal, can now be brought the K. B. Div. 
under above rules. — Darlow v. Smj'jrrLBWouTH, 
[1902] 1 K. B. 721 ; 71 L. .1. K. B. 460 ; 86 L. T. 
524 ; 66 .1. P. 516 ; 60 W. R. 668 ; 18 T. R. 
119, D. C. 

AnnotaiUm : — Mentd. R. v. Wiltshiiv .T.T., Kr p. Jay (11)12), 

81 L. J. K. B. 518. 

76. Leave to appeal — Whether essential — Claim 
over twenty pounds — R. S. C., Ord. 59, r. lO.J — 

By the Mayor’s <’01114/ of Ijondon Pi'ocodurc Act, 
1857 (o, cJvii), s. 8, an a])p(ial from t.h(‘ Mayor’s 
(’5t. to the superi(»r cts. is giv(‘n wher(‘ the sum 
sought to be j*ecuvered oxcoimIs £20, & by s. 9 such 
api»eal is to be by 8])(H;ial ease. By s. 10 the 
parties in any case in the Mayor’s (.^t. may, if the 
judge grants leave, move in the superior cts. to 
set aside thci verdict : — Held : above rule, which 
pi’ovides that all appeals from inferior cts. shall 
be by notice of motion, does not make it necessary 
where the sum sought to be Recovered in tlie 
Mayor's Ct. exceeds £20, & a motion to set aside 
the vei’dict & judgment on the ground of mis- 
dirtMition is made in the High C^t., that tlitJ leave 
of the judge of the Mayor’s (?t. should b(i obtained. 
— Eder i\ Levy (1887), 19 Q. B. D. 210; 56 
L. J . Q. B. 650 ; 3 T. L. R. 623, D. C. 

AnnotatUm : — Reid. Barlow r. Sliuttloworth, 11902] 1 K. B. 

721. 

77. Granted “ upon trial of any issue - 

Within reasonable time of trial — Two days.] — 

Mayor’s Court of London Proceduite Act, 1857 
(c. clvii), ss. 9, 10, provides that in certoin cases a 
party may apjx^oi, if ht^ give notice within two 
(lays of tli«‘ decision, A: give security ; & that 
“ if \ipon the trial ” the judge givt‘s liim leave to 
move in a superior ct., he may move within the 
time limited for like motions in such ct. At 
tlie conclusion, on a Tiiuraday, of a tiial in the 
Lord Mayor’s Ct., the judge refused to give 
pltf., who was nonsuited, leave to move, but on 
the ensuing Monday on application made to him 
granted such leave ; — Held : ho hod no power to 
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do ao, because, even if there had been no refusal, 
leave must be j^iven within a reasonable time, 
& that would be two days. — Folkard v, Metro- 
(1873), 1,. R. 8 C. P. 470 ; 42 
L. .). C. P. 162 ; 20 L. T. 101 ; 21 W. B. 730. 

78. Appellant confined to leave reserved. I — 

In an action in tiie Mayor’s Ct., the recorder 
directed a verdict for pitfs., with leave to deft, to 
move, for misdirection : - Held : deft, was con- 
fined to the leave reserved, & was not entitled to 
insist on a new trial upon tlic* ground that his own 
evideiKU; liad been impi*operly excluded. — Flus 
r. Marriott (18(50), 8 W. K. 192. 

79. Right to proceed under — Where leave 

previously exhausted In Mayor’s Court.]— Wliere 
a i*ule has been obtained i^o enter a nonsuit or for 

Mayor’s (’t., London, under 
Mayors Oourt of liondon Pi’oeedure Act, IS,*)? 
(c. civil), 8. 22, it is not compet(*nt to the un- 
successful ])miy afteiwards, even with the leave 
of the judge, to move the J)iv. Ct. undt*r sect. 10.-- 
Meaks V . CiiiTTiCK (1882), 9 Q. JL J). 85, ]). C . 

80. Mode of appeal By notice of motion.] — 
Eder V . Levy, No. 7(*», anir . 

81. .| — J).\JtJ.OW V . SllUlTLEWORTH, 

No. 75, aide. 

82. Notice of appeal- Time for entering in 
Crown Office list.]- - Where a iule is obtaim*d on a 
motion by wfiy of ap])eal fi*oin an infei’ior <;t. the 
a{)peal must be en(/<*red in the list at the (^rown 
Office of tJie Q. L. Div. under IL S. (!., Ord. 58, 
r. 19, before th(*. day mentioned in the noti<*e to 
show cause. — Donovan r. JIhown (1879), 1 E.\. J). 
118 ; 18 J.. ,1. q. 13. 15(5 ; 12 J.. T. 80 ; 27 W. It. 
(518, U. 0. 

83. — Time for giving- Cross appeal. | 
WiiiiJAMs V . Tapkrell (1892), 27 L. .f. N. 0. 1(5 ; 
92 L. T. ,Jo. 218 ; 8 T. L. H. 211, 1). C . 

84. Within two days -Jurisdiction to 

extend time.] — Tlu* provision in Mayor’s Court of 
London Procedure A(;t, 1857 (c. (;lvii), s. 8, that a 
party desiring to appeal shall, within twf) days of 
the determination or* dirc'ction against wliicli h(j 
appeals, give notice of appeal to tlu* other party, 
is a condition pr(*c(*deDt to tlu* app<^al, A: the High 
Ct. has no power, undej* It. 8. (J., Oi*d. (19, r. 1(5, 
to extond the time for giving such notice*. Kiinry 
V . North British A: Meih’ANtile Insitranoe Co., 
[189(5] 2 Q. B. 99 ; (55 L. .1. q. B. .527 ; 71 L. T. 
728 ; (50 ,1. P. 519 ; 41 W. It. 529 ; 12 T. J.. It. 
445, C. A. 

Ann4ttatitm.H : — Refd. Durlow r. .Sliulllfwoilh, |I!M)21 I K. H. 

721 ; NcwJimii c. KltimsiiiT, 1J'J22) 1 K. H. 22H. 

85. — -.| An app(>al from t-he. 

Mayor’s A (?ity of London (’t. in an “ original 
Mayor’s Ct. action ” must still be brought within 
two days as requij*(*d by Mayor’s (’t. of London 
I’rocediiit^ Act, 1857 (c. clvii), s. 8, which is not 
alTccted in this respt*et by tlu* Mayor’s A C^ity of 
Jiondon Ct. Act, 1920 (e. cxxxiv), iS: the rules nuwle 
th(*rt*uiid(;r. The High (T. Juts no jiirisdietion to 
rjxtcnd the tinu;.- Newman v. Kha. snpir, [P.122 J 
1 K. B. 228 ; 91 L. J. K. J3. 125 ; 12(1 L. T. 288 ; 
88 T. L. It. 53, i). C. 

86. Sunday excluded.] — By 

Mayor’s Court of lx)ndon Procedure Act, 1857 
(c. clvii), s. 8, notice of appeal from the d(*tt*i*minii- 
tion or dirt*c;tion of the Ct. in ])oint of law or upon 
the admission or rejection of any evid(*nc(* sluill lu; 
given “ within two days afU*r such det(;r ruination 
or* dirt*ction ” : — livid : if the period of two days 
expii*es on a Hunday the notice of appeal may bo 
given on the following Monday. — Milch v. Frankau 
& Co., [1909] 2 K. B. 100 ; 78 L. .1. K. B. 5(50 ; 100 
L. T. 1002 ; 25 T. L. B. 498 ; 53 Sol. Jo. 577, D. C. 


-Appeals. 

87. Security for costs — Necessity for — Effect of 
R. S. C., Ord. 69, rr. 10-17.] — Mayor’s Ct. of London 
Procedure Act, 1857 (c. clvii), s. 8, is not rfjpealed 
by above rules, & secjurity for costs has to bo given 
before an appeal fi*oni the Mayor’s (^t. in an action 
to recover more than £20 can b<i lieard by the 
Div. Ct. — Morhan V. BoWT.ES, [1894] 1 Q. B. 28(5 ; 
(53 L. J. Q. B. 84 ; 42 W. K. 269 ; 38 8ol. Jo. 43 ; 
10 R. 62, J). 0. ^ 

Annotutuim : — Apld. Kirby v. North British & Mercantile 
ilKiU)] 2 Q. B. U9. Refd. Durlow v. Shutlleworth, 

ril)()2J 1 K. B. 721. 

SS, Extent of — Limited to costs of appeal.] 

— Mayor’s (^ourt of Ijondon Procedure Act, 1857 
(c. clvii), K. 8, provides that in case of an appeal 
the party appealing shall give security within such 
time or times as tlu? ct. shall direc;! for Uie costs of 
the appeal, whatever be the event of tJie appeal, 
& for the amount of the judgment if the party 
appeiUing be deft. tlu^ a]>peal b(* dismissed. On 
an appeal by an unsiicc(*ssful pltf. in the Mayor’s 
Ct., tlio judg(* dii*(*(!ted that he should give security 
for the (^ost^ of tlu? appeal also for the costs of 
deft, at the trial: — Held: (1) tlu^ judges had no 
jurisdiction und(*r tht^ sect, to diix'ct i)ltf. to give 
security for deft.’s costs in the trial in addition to 
giving security for the costs of tlu* a])peal ; (2) tlie 
mere fact of pltf. giving security for deft.’s costs 
under Hie s(*ct. does not opiu’aie as a stay of jiro- 
ceedings.— ( aREEN r. Isaacs (190(5), 9(5 L. T. 122, 
D. C. 

89. Effect of~Proceedlngs not stayed.] — 

(Jbeen V . Isaacs, No. 88, ante . 

90. Costs of appeal - Abide event.]- In all cases 
of appeal from Hie J^ird Mayor’s Cl., HK^ costs 
will go U) tlu* party in wliosi* favour Hie ct. decich*, 
unless tlu^ ct. mak(^ an exce])tion to the contrary. — 
Hreen V. Su'HEL (IS(IO), 7 C. B. N. S. 747 ; 29 
L. J. C. P. 213 ; 2 L. T. 715 ; (5 Jiir. N. H. 827 ; 
8W. K. (1(53; 1 11 E. It. 1009. 


Hk( r. 4.— TO COURT OF APPEAL 

See Mayor’s Court of Jjondon Procedure Act, 
1857 (c. clvii), s. 1 ; C. \j. P. Acts, 1852 (c. 76), 
ss. 146-107, 1851 (c. 125), ss. 32, II, 18(50 (c. 126), 
HS. 4-11. 

91. From Mayor’s Court - When appeal lies — 
Error on face of record.]-* Tlie (^t. of Appeal from 
inferior els. has no jurisdiction to hear & dc^termino 
(picstions of law arising upon Hie i*ecoi*ds of Hie 
Mayor’s Ct., liondon ; Hu! proper tribunal to 
entertain them is tlie Ct. of Appeal, iind(;r Jud. 
Act, 1873 (c. 66), s. IS (4). Le Bj.ancii v. 
Heuter’s Tei.eoram Co. (lH7(i), 1 Ex. 1). 108; 

25 W. Jt. 115; .-itil) man. Mors le Blanche v. 
Heuter’s Tei.E(jram C(»., I/iml, 81 Jj. T. 601, C. A. 
Atniit(ati(ni Refd. Durlow V. Shiilllrworlh, 119021 1 K. B. 

721. 

92. - - — .] -J’l^yoH V. (hTY Offices 

Co., No. 58, aide, 

93. .|--UoHER.Ts V. Bancroft: 

(1895), Olyn. & Jackson’s Mayor’s Court Practice, 
3rd (ul. pp. 139, 153, C. A. 

94. From Divisional Court — Necessity for special 
Lave Judicature Act, 1873 (c. 66), s. 45.J — The 
Mayor’s (^t. is an inferior ct. witliiu above sect, 
it no a]) peal lit*s to th(3 (31. of Appeal from the 
tlecision of a Div. Ct. on appc‘al from the Mayor’s 
(■t., unless s]M^cial leave to appeal lias been given 
under that sect.— A fplefoud v. Judkins (1878), 
3 C. P. D. 489 ; 47 L. J. Q. B. 015 ; 38 J.. T. 801 ; 

26 W. li. 734, 0. A. 
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Part V. — Removal of Actions — Certiorari. 


Sect. 1.— WHETHER AS OF RIGHT OR 
DISCRETIONARY. 

Borough & Local Courts of Itecord Act, 1872 
(c. 86), sched. r. 12 ; Statutory Uules & Orders, 
Bev. Vol. IV., 971. 

95. Discretion of Judge.) An action brought in 
the Mayor’s C-t. to r<^cover more than £50 cannot 
be removed as a mattijr of right by writ of ccr- 
tiorari into the Q. B. Div., but it is a matter of 
discretion. — Hope v. Hume-Websteii (1880), 2 
T. L. K. 415. 

96. “ Fit to be tried — Borough & Local 

Courts of Record Act, 1872 (c. 86), sched. r. 12.] — 

A party to an action in the Mayor’s Ct. is not 
entitled as of right tn) remove the action by writ of 
certiorari intfj the High Ct., but can only do so by 
leave of a Judge of the High Ct. in a case where it 
shall appear to him that the action is one which is 
lit to b(^ tried there. — Cherry v, Endean (1886), 
55 L. J. Q. B. 292 ; 54 L. T. 763 ; 34 W. R. 458. 

Annotations : — Apld. Sinipstm v. Shaw (1880), 56 L. J. Q. H. 
»2. Consd. Banks r. Hollin^^tworth, |189:i) 1 Q. B. 442. 

97 . .] — p]tf. brought an action 

in the l^rd Mayor’s Ct. against deft., a stock 
broker, for alleged misconduct in connection with 
the; purcliase of certain shares, & claimed £119 
as damages : — Held : the action was one wliich 
was “ fit to be tried ” in the superior cts., & deft, 
was accordingly entitled to a w it of ceriiorarL — 
Simpson v, Shaw (1886), 56 L. J. Q. B. 92 ; 56 
L. T. 24 ; 3 T. L. R. 120. 

Annotations .'-Distd. Boiz(* r. Edwards (1889), 5 T. L. H. 
311. Consd. Banks r. Hollingrsworth (1893), 41 W. K. 
22.5. 

98. ,] BoiZE V. Edwards 

(1889), 5 T. L. H. 341. 

99. ^ Held: Boreugh tk, Ix>cal 
Courts of llecfird Act, 1872 ((;. 86), sched. r. 12, 
irnposc’d a limitation on the previous right of deft, 
to have an action removed into the superior ct. 
under Mayor’s Court of London Precedure Act, 
1857 (c. clvii), & gave power to the judge in the 
exereise of his discretion to order tlie removal of 
any such action, but subject to the condition 
prec(‘dent that th(» judge should first be satisfied 
tJiat the action was lit to be tried in the superior ct. 

(2) Tlu^ expjtission “ cast? fit to be tried in the? 
superior ets.” must be taken to mean a casi* whicli 
“ ought ” to be tried tlu*re, or which is “ more 
fit ” to be tried there tlian in an inferior ct. — 
Bank.s V. HoLJdNGSWORTir, L1693J 1 Q. B. 442; 
62 J.. .1. Q. B. 239 ; 68 L. T. 477 ; 57 J. P. 436 ; 

1 1 W. R. 225 ; 37 Sol. Jo. 190 ; 4 R. 228, C. A. ; 

iiom. Banks v, Barclay (1892), 
67 L. T. 861, D. C. 

Annotations : - -As to (2) Apld. Donkiu v. Pearson, 119111 
2 K. B. 112. Expld. Dii’cct Photo Engraving Co. v. 
Martin, 11921] 2 K. B. 187. Reid. I*erry v, London 
Oeiioral Omnibus Co., 11916] 2 K. B. 335. 

100. Whether matter of right.] — Any action 
brought in tlie Mayor’s Ct. to recover more than 
£50 may, as a matter of right, be removed by writ 
of certiorari into the Q. B. Div. — ^Lilley v, Dorin 
(1885), 1 T. L. R. 455. 

Annotation Consd. Cherry r. Endean (1886), 55 L. J. Q. B. , 


Hect. 2.~THE APPUCATION FOR REMOVAL 

Mayor’s Court of London Procedure Act, 
1867 (c. clvii), s. 17. 

101. Time for making — Within one month of 


service of plaint — Or before action entered.] — 

With respect to actions in the Mayor’s Ct. of 
London, Borough & Local Courts of Record Act, 
1872 (c, 86), sched. r. 12, does not override Mayor’s 
Court of London Procedure Act, 1857 (c. clvii), 
s. 17, under which the writ of cekiorari removing 
the cause into a superior ct. must be lodged within 
ode month after the service of the plaint, or before 
the action shall have been entered for trial, & 
does not substitute the discretion of a judge for 
the strict limit of time imposed by that sect. — 
Price v. Siiaw (1888), 59 L. T. 480. 

102. .] — Mayor’s Court of 

London Procedure Act, 1857 (c. clvii), s. 17, gives 
alternative periods for lodging the writ & deft, 
can avail himself of whichever is the longer 
period. — Prim v. Smith (1880), 20 Q. B. I). 643 ; 
57 L. J. Q. B. 336 ; 58 L. T. 606 ; 36 W. R. 530, 
C. A. 

103. To whom application should be made — 
Whether to master of King’s Bench.] — Qu, : 

whether an application ff)r a writ of certiorari to 
remove a case from the Mayor’s Ct. into the High 
Ct. can be made to a master of the K. B. Div. — 
DiRE(n' Photo Engravincj f7o. v. Majitin, [1921] 
2 K. B. 187 ; 90 L. J. K. B. 727 ; 125 L. T. 284. 

How made.] — See Nos. 10(i, 108, post, Ac, 
generally. Crown Practice, Vol. XVI., pp. 446 
et seq,. Nos. 3131 et seq. 


Sect. 3.— GROUNDS FOR REMOVAL 

104. Privilege of solicitor — To be sued in High 
Court.) ~A B(dr. of the High Ct. who had also 
been admitted a solr. in the Mayor’s Ct., was sued 
in the latter ct. i- -Held : he was not entitled to 
have tlie action removed into the High (’t. on the 
ground of the privilege of a solr. of the High 
Ct. to be sued in that ct. only. — Day v. Ward 
(1886), 17 Q. B. D. 703 ; 55 L. J. Q. B. 494 ; 55 
L. T. 518 ; 35 W. R. 59. 

Action “fit to be tried ” in High Court.] — See 
Sect. 1, ante ; Sect. 4, post. 


Sect. 4.— REMOVALS FROM EQUITY SIDE OF 
COURT. 

Sec Mayor’s (Jourt of London Proceduie Act, 
1857 (c. clvii), s. 20 ; .Tiid. Act, 1873 (c. 66), ss. 16, 
34 ; &, generally. Crown Practice, Vol. XVI., 
pp. 440 ct seq, 

105. Application for removal May be made 
ex parte.) — Jones v. Hey, Hey v. Bate (1809), 
17 W. R. 996, L. C. & V. C. 

A nnoUition : -Reid. Tratjy r. Opuii Stock Exchange (1871), 

L. It. 1 1 Eq. .556. 

106. -- - .| - Where a suit brought in the 

Mayor’s Ot. was remtjved by writ of certiorari 
into the Ct. of Ch., & where; it appeRi*ed upon tlie 
face of the bill in the Mayor’s Ct. that some 
ot pltfs. were out of the jurisdiction of that ct., an 
order was made ex p,, without further evidence, 
that the suit in the Mayor’s CJt. be retained in this 
ct. An order was also made in the suit from the 
Mayor’s Ct. that the registrar of that ct. might be 
at libeity to pay over to the credit of the cause in 
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this ct. the money paid into the Mayor’s Ct. — 
Tracy v. Open Stock Exchange (1871), L. R. 
11 Eq. 556 ; 40 L. J. Oh. 159 ; 19 W. R. 379. 

.J — See, generally y Crown I^racticb, VoL 

XVI., pp. 446, 447, Nos. 3131 et seq. 

107. Grounds lor removal — Want of Jurisdic- 
tion.] — A writ of certwrari will be issued to remove 
a suit out of the equity side of the lx)rd Mayor’s 
Ct. into the Ct. of (^h. on a bill being liled for the 
purpose, & evidence being given that neither pltf. 
nor deft., not the subject-matter of the suit, were 
within the jurisdiction of the Lord Mayor’s Ct., 
& that the cause of action did not arise there. — 
Davies v. Mac-Henry (1867), 3 Ch. App. 200 ; 
17 L. T. 307, L. C. 

Annotaiions PoUd. Jones v. Hey, Hey y. Bate (186«), 17 
W. II. 996. Reid. U. r. WoodhouHc, etc., Leeds JJ. 
(1906), 75 L. J.K. 3. 745. 

108. .] — .Tones v. Hey, Hey v. Bate 

(1869), 17 W. R. 996, L. C. & V. C. 

Annotation: — Polld. Tracy v. Open Stock Exchange (1871), 
L. R. 11 Eq. 556. 


109. Plaintiffs outside Jurisdiction.) - 

Tracy v. Open Stock Exchange, No. lOti, ante. 

110. Action not “ fit to be tried ** in Mayor’s 

Court.] — Action in liord Mayor’s Ct. against two 
defts., one of whom was a corpn. aggregates 
Application by deft, corpn. to liave the action 
transferred to tlie Ch. Div. of the High Ct. on the 
grounds, (a) that accounts were required from 
pei'sons who were not within the jurisdiction of 
the Mayor’s Ct. ; (5) that it would be necessary 
to bring several persons into tlic action as third 
parties, which could not b(i effectually donci if 
action remained in the Mayor’s (’t. ; (c) that, 
according to recent decisions, a corpn. aggregate 
could not be made defts. in an action in the Mayor’s 
Ct,; -Held: under these circumstances, it was 
“ lit ” that the whole proceeding be transferred 
from the inferior ct. to the High (^t. — Vickers v, 
8TEVENS &; La Conceition Gold Minincj Co., 
Ltd. (1881), 44 L. T. 679 ; 29 W. R. 562. 

111. ,\- B £ Suit I)?:pending in 

Mayor’s C^ourt, London, between Fosteii cSc 


Mutual Reserve Fund Life Assocn. (1900), 
44 Sol. Jo. 689. 


Sect. 5. -PROCEEDINGS AFTER REMOVAL 

Sec, generally, Crown Practice, Vol. XVI., 
pp. 448, 449, Nos. 3166-3175. ^ 

112. Writ of precedendo — Matters not In dispute 
In Mayor’s Court.] — Rice v, Jaquis (1663), 1 Cas. 
in Ch. 31 ; 22 E. R. 678 ; sab mm. Rich v, J aqubs , 
1 Eq. Cas. Abr. 80 ; Frecm. Ch. 174, L. C. 

113 . Discretion of court.]— If upon a cer- 

tiorari bill the cause is brought on to hearing the 
ct., if they think lit, may make a decree or send 
it back to the Mayor’s (^t. to be det^rmmed there 
& sometimes the ct. sends it back after publica- 
tion passed & a subpoena served bear judgment 
& before the hearing.— Stephenson v, Houlditch 
(1704), 2 Vem. 491 ; 23 E. R. 915. 


Sect. 6.— COSTS. 

Sec, generally. Crown Practice, Vol. XVI., 

^^il4. Acti<m removed by defendant Whether 
plaintiff entitled to costs.] — Deft, who has removed 
a cause from the Lord Mayor’s (U. of ^ndon imxi 
one of the superior cts., is y(4> entitled to the 
benelit of 39 & 40 Goo. 3, c. 104, to deprive pltf. 
of his costs, if ho rc^cover lt>ss than £5.— Copland 
V, .lACHiBS (1830), 8 L. J. O. S. N* 

115. County Courts Act, 1867 (c. 142), 

s. 5.1 I’ltf. ccimmonced an action in detinue in 
the Lord Mayor’s a. At tlie instance <>/ dolt., 
it was removed by PcHixrrari into tlie Ct. ol tl. p.. 
where pltf. I’ceoverijd £3. The judge who tried 
the cause refused to certify under above sect; w 
Kiv(> pltf. ids costs : -Held : he, was not entitled 
to his eimts of the action.-PKUAS v. 

(1871). li. It. 0 Q. B. 438 ; 40 L. J. Q. B. 161 , 
9.1 T 762 • 19 W. R. 779. „ 

AiJuiatUm Flll.t.!™ e. AUIivy (2) mU), »! L. T. 

881 . 
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See Mayor’s (Vmrt of Loiidoti l»j<»codu!e Act, 
1857 (c. clvii), ss. 12, 15, gvnvrally, tRoWN 
PiiACTKJE, Vol. XVI., pp. 372 H .scq, 

116. Who may apply Stranger to suit.) J he 
CL, at tlie instance? of a stranger, iDJule a rule 
absolute for a prohibition to the l^rd Mayors 
(’t., Jjomlon, after veidict for pltf. notwitlistanding 
that the claim was below U50, tliat consequently 
thcjo could be no plea to tlu; 

C^UARTLY V, Timmins (1874), L. R. 9 ( . 1. 416 , 
22W. R. 188. w,«7ii r !• 

li; 

JJ. &L.C.C., 118941 IQ. B. 153. 

H 7 . Defendant.] — Deft, in the suit in the 

Lord Mayor’s Ct, cannot move for a writ of pro- 
hibition to stay the proceedini^ in a foreign attach- 
ment. — Baker v, Clark (1873), L. K. 8 t ^2L 

Artnoiaiions Consd. Jj* Irr* Refd! 

Ezpld. Bridge r. Branch 1876). 1 C. P. D. b.l.L Reio. 
Httwes V, Pavcly (1878), ,11 L. T, 8,18, 

118. .1— Jacobs ». Bbkit, No. uO, niue. 

l—Hee, further, f'-BOWN PBAcricu, Vol. 

XVI., pp. 390, 391 ; Nos. 2327-3337. 


Nature of writ Whether granteWe ex debito 
iustlttse.l Sir CiiowN I’bactick, Vol. XVI., 

pp. 372-374, Nos. 2101-2119. 

Mode of application By detenoant In person.| - 
1 See (UiowN l’iiA(,Ti(iv, Vol. XVI.. p. 392. 

! Affidavit in support of application, i - See ( bown 
I PKAin'lcK, Vol. XVI., pp. 392, 393. Nos. u3,>- 
j Pleadings.) • Srr (^iown Prac'I'K'E, Vol. AVi., 

! p. 394 ; Nos. 2370, 2377. 

I Costs.! See (JuowN Pbactu'K, Vol. xvi., 

pp. 396, 397, Nos. 2403, 2413-2115. 

119. Stage of proceedings at which writ granted 
Whether after judgment.]— Q uartly v, Timmins, 

Want of Jurisdiction apparent on 
record.l - Sec Crown Practice, Vol. XVI., p. 385, 

Nos. Jurisdiction not apparent on 

record.) -AVt (^iown Practice, Vol. XVI., p. 386, 
Nos. 22.57 -2281. 

generally, (^rown Practice, Vol. 
XVI., pp. 383, 384 ; Nos. 2206-2216. 

120. Grounds of prohibition — Attachment of 
shares —^Attachment preventing registration ol 
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tnnsfer,] — The ct. will not grant a writ of prohibi- 
tion to restrain the Lord Mayor’s Ct. from pro- 
ceeding upon an attachment of shares in a mining 
CO., worked on the cost-book principle, upon the 
suggestion that such shares are not '' goods & 
effects.” — Tiiedinnick v, Oliver (1860), 5 H. & N. 
780 ; 157 E, R. 1392 ; sub nom, Tredinnick v. 
Oliver, Ex p. Bill, 20 L. J. Ex. 466. 

.] — See Crown Practice, Vol. XVI., 

pp. 376 ct seq. 

121. Loss of right to prohibition — Whether by 


waiver or acquiescence — Submission to Jurisdiction 
— Applicant’s knowledge of want of Jurisdiction.] — 

London Corpn. v. Coe, No. 48, ante, 

122. Defendant obtaining time to 

plead — On terms to plead issuably.] — Mallett v, 
Millwall Dock Co. (1871), 6 L. J. N. C. 106. 

.] — See^ furth^^ Crown Practice, Vol. 

XVI., pp. 889, 390. 

123. Statutory exclusion of prohibition — Neces- 
sity for express words.] — Hawes v, Paveley, No. 
25, ante. 


MEADOW AND ANCIENT PASTURE. 

See Agriculture. 


MEASURE. 

See Markets and Fairs ; Weights and Measures. 


MEASURE OF DAMAGES. 

See Damagks. 


MEAT. 

See Food and Drugs ; Sale of Goods. 


MECHANICS. 


See Factories and Shops ; Master and Servant ; Trade and Trade Unions ; Work 

AND Labour. 


MEDICAL MEN AND MEDICAL OFFICERS. 

See Factories and Shops ; Local Government ; Master and Servant ; Medicine and 
Pharmacy ; Public Health and Local Administration. 
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B. Grant of .Licc'uccs, cH;. . 
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THE GENERAL 
DOMINIONS 


MKDIOAL OOHNOIIj AND SIMIJAH DODlIiS IN TUN 


Sect. J. 'Phe General Medical (karNciii . 

Sub-sect. 1. Constitution . . ‘ . 

Sujj-SECT. 2. Functions and Powders . 

A. The Medical Ttegish*!* ..... 

B. Disciplinary Powers . . . . . 
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Sec:t. 2. Responsibility 

Sub-sect. 1. Civil Responsibility 
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R. D(*gree of Skill oi* Knowledge Required . 
C. idahility for Negligen<*<* 
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Medicine and Pharmacy. 
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Part I. — Physicians and Surgeons. 


Abortion . . See Criminal Law. 

Adulteration . . „ Food and Drijcjs. 

Animals . . . „ Acjrtculture ; Ani- 

mals. 

Births, UegUlrat ion of , K K q i s t it a t ion o f 

Births, Marri- 
ages, and Deaths. 

Burial and Cremation . „ Burial. 

Coroners Coroners. 

Criminal Law . . „ Criminal Law. 

Deaths, RegidralUm of . „ Registration op 

Births, Marri- 
ages, AND Deaths. 

Drugs, AduHeraiion of, „ Food and J)rijgs. 

Factories and Shops . „ F A (vr o R i E s and 

Shops. 

Foods and Drugs. 

Goodwill l*ARTNEnsiiip ; Per- 

sonal I^ROPERTY ; 
Sale of Goods. 

Hospitals . . . „ Charities ; JUtrlk^ 

Health. 

Husband and Wife . ,, Husband and Wife. 


InqueMs . . . See Coroners. 

Lunatics . . . Lunatics. 

Medu il Officers of 

Ucallh . . . ,, Local Government ; 

PuBLK’ Health. 

Merchandise Marks . ,, 1'rade Marks. 

Mines and Quarries . „ Mines. 

Partnership . . ,, Partnership. 

Paupers . . . „ Pooh TjAW. 

Public Health . . „ Public^ Health. 

Public Officers' Protec- 
tion . . . „ Limitation op 

Actions ; Public 
Authorities. 

Rcstricl we Covenants . „ 1'rade and Trade 

Unions. 

Servants ..... Master and Sior- 

vant. 

Trade Fnions . . ,, Trade and 'J'uade 

Unions. 

Weights and Measures, ,, W E i G ii T s AND 

Measures. 


Part I. — Physicians and Surgeons. 


Sect. ]. PHYSICIANS. 

Sub-sect. J. — In General. 

Who may practise as physician.] now,- 

Medical Act, 188(5 (o. 48), ss. 2. (5. 

1. Practising without licence — Whether in- 
dictable offence.] — Anon. (1(554), Sty. 423; 82 
E. B.. 830. 

Right to sue for fees.] — See Part III., Sect. 4, 
post. 

Sub-sect. 2.— The Poyal Coixkge op 
Physicians. 

A, In General, 

2. Power to make bye-laws regulating ad- 
mission of fellows.] — A doctor of jdiysic, wlio lias 
been licenced by tlie (^illegt* of Physicians (.o 
practise physic in London A within seven miles, 
cannot claim as a mattiM* of right to bo examined 
by tlie Golh‘ge in order to his being admitted a 
fellow of the Uollcge. The College, who have 
power by tlieir charter, continned by Act of 
Parliament, to make bye-laws, have made bye- 
laws respecting the qualifications of persons to bt* 
admitted into the College ; by them it is ordainc^d 
that no person sliall be admitted into the chiss of 
candidates for admission into the Colh gcs unless 
he has taken a degree of M.D. at 0x1 ord, Cam- 
bridge, or Dublin ; except in two cases ; in one 
of those cases, the president, may propose, once in 
every other year, a doctor of physic of a certain 
standing, & if he be approved by tlie (-ollege he 
may be admitted a fellow ; in the other, any 
fellow may propose a doctor of physic of a certain 


age A standing. A if ajiprovcd at certain meet- 
ings ho mtay b(‘ admit4.ed a fellow : — field : these 
were reasonable' byc'-laws. R. v, (V)llegk of 
PiiYHiuiANs (171)7), 7 Term Rc]). 282 ; 101 E. R. 
1)7(5. 

AnmdaShm : — Hentd. IL e. Saddlois’ Go. (18(!.'5), 10 H. L. 

(^as. 4UL 

Power to relax bye-laws.] — See No. (5, post, 

3. Books not liable to inspection - By non- 
members.l — R. v. West {circa 1718), citt'd in 
1 Wils. at p. 240 ; 1)5 E. It. 50(5. 

Right to sue in corporate name.] -aSVc Corpora- 
tions, V'ol. NT., p. 280, Nos. 107, 112. 

B, Grant oj Licences, etc. 

4. Power to grant licences.]— Anon. (1701), 12 

Mod. Rep. (502 ; 88 E. It. 1518. 

5. Grounds for granting.] — The College 

of Physicians an? oblig(?d, in conformity to tiMJ 
trust A conlidcjncc placed in tliern by the (irown 
A the public, to admit all that arc fit ; A to re'jecit 
all that arc unfit. For under the reason A spirit, 
A true construction of this e.li.i.i‘ter A this Act of 
Parliament, no person ought to be, suffered to 
practise physic, but such only as have skill A 
ability, A havi* tliligently applied themsclv(?8 to 
till* study, A are well groundeii in the knowledge 
of it : A, on th(* other liand, all p<?rsons who are 
so qualified, A have bcstoweil Uu'ir time A money 
A labour, in thf? proper studies tliat tend to such 
qualifications, have a right to be admitted to 
exercise A practise th(!ir profession ; A tlie public 
have also a right to the assistance of such a 
Xierson, who has by his labour A studies rendered 
himstdf capable of serving the public by giving 


PART I. SECT. 1. SUB-SECT. 1. 

a. Reatorfdion of mime to collcur. 
roK.l — Applt. having learned there woh 
diHHatlHfoction among ininerH at a 
certain place with regard to tJieir 
phyBlcian, wrote to a miner prcviouHly 
known to him if ho could get the 
recognition of the union (w their 
phTBioian, offeriDg his friend Bomo 
remuneration in case of HUCcesH : — 


IffUl: this did Tn»t. warrant orjwuro 
of ajiidt.’s name from college roll, 
& his name was onlered to bo roliwtated 
thereon.— /fc Bkcutkl (1909), 10 

W. L. R. 473.— €AN. 

b. College of Phj/siHana — Power 
to grant degreen.] — The cliarU>r ol the 
College of PhyKiciaiis empowered the 
Prosidemt & Felloww to make Buch 
statiihw, deerees, & ordinunccH for 


the regulation of the fae.ulty of phyuic 
OH to thcmi might seem neceHsarv, A 
to grant teHttiiioniulK to all candldatcK 
present iiig t.liemselvcB for examinatioii. 
OH they might deem entitled to receive 
them : — I/eld : t his did not imply tlie 

S ower to grant degrees. — A.-G. v, 
& Qukkx’h Culluok ok 
Physicians in Irklanu (1863), 16 
Ir. Jiir. 362. — IR. 
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Medicine and Phaemacy. 


Sect, 1. — Physicians: Suh-seci. 2, jB. C, Sect 2 : 
Subjects, 1 <8? 2, Part IJ, Seri. ] : Sah-scds, 
1 cfe 2, cfc B, {a) i.] 

them proper advice* A: dinictioits. It- is true, tliat 
the judjonent & discrct ioTi of di'tormining upon this 
skill, ability, learning, & suilicioncy i.f> exercise & 
practise this profession is trusteed to the College of 
Physicians ; & this ct. will not take it from them, 
nor interrupt them in the* due & j)roper exeredse 
of it. But their condu<*t in the exercise of this 
tnist thus committed to them ought to be fair, 
candid, <te unpngudiced ; not arbit rary, capricious, 
or biassed ; mucJi l(*ss, war])ed by resentment, or 
p<*.rsonal dislike. . . . Objections to pei'sons 
applying for licences to i)i*a(;tise jdiysic may be 
grounded on a variety of r(?ason8 ; A- tlie ct. are 
to judge of such objections At the reasons of them. 
If tliey tu'c insullicdent, the ct. may grant, a 
mandamus (Lord Mansfikld, (\,T.). — B. r. 
Ahkew (1708), 4 Burr. 2180 ; 08 E. R. VM). 
Ainutfntious : — Befd. r. (^illcfro «f Pliysl<5ianK (1797), 

7 Turin Itop. 282. Mentd. Unttur v. (Uiaptnutt (1841), 

8 ]V1. & W. 1. 

6. To compound medicines prescribed.) 

— The C^ollege of Physicians having, under their 
charter & div(*rs Acts of Parliament, power to 
grant licences for the pra(;tice of physic;, jiassed 
bye-laws restraining the licentiates of the college 
from selling medicines. Aftci'wards the Society of 
Apothecaries was established, Ac by an Act of 
Parliament passed in 181.^), the right of supplying 
medicines in medical cases wa-^. vested exclusively 
in the Hociety of Apothecaries, At persons qu^ilitied 
by them, saving the rights of the College of 
Physicians. Tlie College of Pliysicians luaving 
afi/erwards resolved to grant licences to practise 
phy.sic to persons who sliould not be restrictcHl 
by any bye-law fimn supplying medicines Uj their 
patients, an infoiination was liled at the relation 
of the Society of Apothecaries to restrain them ; -- 
HM : the infomaation <;ould not be sustain<*<l, it 
b(‘ing too doubtful whether the Act of 1815 had 
taken away the power of the College to relax its 
bye-laws in that respect, & i(- being clear tliat 
Medical Act, 18.58 (e. DO), had not done so. — 
A.-G. V. Royal (-oj.leoe of Physictanh (1801), 

1 .John. & 11. 501 ; 30 L. J. Ch. 757 ; 4 L. T. .350 ; 

7 Jur. N. S. 51 1 ; 0 W. R. 500 ; 70 E. R. 808. 
Annotatian: — Mentd. Konnody v. Broun (18(i3), 13 B. 
N. 8. 677. 

Right to licence — ^Mandamus.] — See No. 5, ante, 

7. Power to grant diplomas in physic — In- 
cluding surgery, medicine, & midwifery.] — Tlie 
Royal College of Physicians of London is, At- was 
at the passing of Medical Act, 1 880 (c. 48 ), a medical 
corpn. qualilied to grant independent diplomas in 
physic, including therein the practice of medicine, 
surgery, & midwifery. — Royal Coli.egk of 
JhiYSiciANs V. General Mbokjat. Council (1893), 
62 L. J. Q. B. 329 ; 08 L. T. 490 ; 57 J. P. 5J9 ; 
9T, L. R. 330; 37 Sol. Jo. 342 ; 5 R. 323. 

C. Officers and Fellows of the College, 

8. Presidency of College — Perpetuity of.] — 
The successor to the President of the C/ollege of 
Physicians may sue out a sci, fa, on a judgment 
recovered by his predecessor, — A tkins v. Gardener 
( 1007),Cro. Jac. 159 ; 1 Roll. Abr. 515 ; 79 E. R. 140. 

9. Fellowship of College — Admission to — 


Mandamus.] — A mandamus will not lie to the 
College of Physicians to admit an honorary 
h*llow of the College. 

No •tnandamus lies, for it is no place of profit, 
no way advantageous to him, nor in the least 
relating to the Govt. It is a thing spontaneously 
raised among themselves, Ac like to the Inns of 
(■ouH, wliich ai*e voluntary societies (Pemberton, 
(\J.). — R. V, CoixEGB OP Physicians (1081), 2 
Show. 178 ; 89 E. R. 874. 

10. Who entitled.] — R. v. College 

OF PiiYSi(!iANS (1771), 5 Burr. 2740 ; 98 E. R. 437. 

11. .] — R. V, College op 

PiiYsicTANS (1797), No. 2, ante, 

12. Restoration to — Mandamus.] — God- 

dard’s (’ASE (1000), 1 Lev. 19; ] Sid. 29; 83 
E. R. 270. 

Aniuttatiovfl : — ^Refd. Slauip’s Case (1001), 1 Sid. 40; 

Middlutori’H Case (1003), 1 Sid. 109. 

See, generally^ (3iown PRAiriTC^E, Vol. XVI., pp. 
270 H seq, 

13. Treasurer of College — Right to sue — Proof 
of appointment.] — In an action on 14 Geo. 3, c. 49, 
by the Treasurer of the (Allege of Physicians, to 
prove* his right to sue in that capacity, it is enough 
to ])ut in the annals of the comitia majora recording 
his appointment, Ac to show that he afterwards 
act(;d as treasurer, without calling anyone who was 
])resent at the election. — ^B udd v , Foulks (1813), 
3 Camp. 401 ; 170 E. R. 1420, N. P. 


BE(-r. 2.- SURGEONS. 

Sub-sect. 1. — In General. 

See^ nowt Medical Act, 1880 (c. 48), 

14. Meaning of “ surgeon, •*] — (1) A person 
having a certificate from the College of Surgeons 
cannot charge for attending a patient in a fever, 
unles.s he have also a certificate from the Apothe- 
caries* co. 

(2) An apothecary is not merely to make up 
meditdnes, he is to have a certain portion of com- 
petent skill for the administering of them 
(Park, .T.), 

(3) A cdiemist may prepare Ac vend but not 
prescribe or administer medicine (Be.st, C.J.). 

(4) The business of a surgeon is, properly 
speaking, with external ailments & injuries of the 
limbs (Best, (\J.). — ^Allison v , IIaydon (1828), 
4 Bing. (il9 ; 3 C. & P. 24(i ; 1 Moo. Ac P, 588 ; 0 
L. J. O. 8. C. P. 144 ; 130 E. R. 907. 

15. Person acting as surgeon — In position of 
salaried assistant to surgeon — Whether carrying on 
profession of surgeon.] — M. became assistant to 
FT. & P., surgeons at N., Ac entered into a bond 
which recited that he was taken into their employ- 
ment on tlie teims “ tliat he should not at any 
time s(‘t up or carry on tlie business or profession 
of a surgeon ** in N., or within ten miles tliereof. 
The condition of the bond was that M. “ sliall not 
at any time here-after directly or indirectly, & 
either alone or in partnership with or as assistant 
to any other person or persons carry on the 
profession or business of a surgeon ** in N. or wiUin 
ten mDes thereof. The partnership "having been 
dissolved, both partners c;ontinued to practise in 
N., Ac II. engaged M. as his assistant at a salary. 
P. brought his action to restrain M. from acting 
as such ; — Held : there had been a breach, for that 


PART I. SECT. 2, SUB-SECT. 1. 

0 . FaettUy of Physicians rf* jSwr- 
geons of OUugow — IHsciplinary potcers. ] 
— Gl.ASaOW IINIVEHSTTT r. FACULTY 
OP SURQKOKS (1840), 7 Cl. & Fin. 958. 
—SCOT. 


d. College of Physicians dr Sur- 
geons of Alberta — The C^ol- 
loFo of Phyalolaus & SunroonH of 
Alborta Is at least a quasl-publJc 
Institution, not broiiirbt into oxistenco 
exoUislvoly fop the protection of its 
nieiubers to their professional capacity. 


but also indliectly os a safeguard to tho 
lioallh & welfare of the people of the 
province genorally.— Palmer School 
& Infirmary op Chiropractic v , 
Edmonton City, [1921] 2 W. W. K. 
6.— CAN. 
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a person acting as a surgeon was carrying on the 
profession of a surgeon, although he only acted as 
salaried assist^ant to a surgeon who carried it r)n 
for his own benefit. — Pai.mkr v. Mallkt (1887), 
m Ch. J). 411 ; 57 L. J. Oh. 22« ; 58 L. T. (54 ; 30 
W. R. 4(>(); 3T. I.. U. 780, (\ A. 

Apld. llobort-Kon r. Willmolt (1009), 2.5 

Whether a “ trader ** within Bankruptcy Acts.] — 

Sea BANKUum’CY, Vol. IV., pn. 22, 23, N<»s. 
158-1«1. 

Right to sue for fees.]--AVc Part III., Se ct. 4, 

post. 


Sub-sect. 2. — The Royal (Villeoe of 

SUllOEONS. 

16. Objects of the College.] —The College has 
two main objects, each of great importance, in 
fact, it would be difficult to say wliich of the two 
main functions imposed on & <li8cliarg(‘d by the 
College is the more important. NcMthor can be 
considered as merely subsidiary to the other. Tlu* 
one may be shortly described as the pi'omotion 
of the science of surgery. The otlier is tlu* 


promotion & encouragement of the practice of 
surgery, including the promotion of tlic interests 
of those ])ractising, or about to practise, surgery 
as a profession, & also including the examination 
of students & others to qualify for practice or 
honours in surgery or kindred subjects (Romer, 
Ij.J.). — R e Royal (U:)LLEGE of Subokons op 
England, (1899j 1 Q. B. 871 ; 08 L. J. Q. B. 013 ; 
80 L. T. on ; 47 W. R. 452 ; 15 T. L. R. 317 ; 43 
Sol. Jo. 410 ; 8uh norn. Royal CoUiKOB op 
Surgeons of England v. Inland Revenue 
(V)MRs., 4 M^ix Cas. 344, A. 

17. Diploma of College — Whether a public 
document.] — Sawhla: a diploma of the College 
of Surgeons is not a public document.— R. v. 
IfoDGKON (1850), Dears. & B. 3 ; 25 L. J. M. 

78 ; 27 Ji. T. O. S. 144 ; 20 J. P. 309 ; 2 Jur. N. S. 
453 ; 4 W. R. 509 ; 7 (V)x, V, C. 122 ; 109 h. R. 
891, C. i\ R. 

Mentd. R. v. MoiOi (18.58), Dears. & R. 6.50. 

18. Licentiate of College — Right to practise as 
surgeon.]— A fotiieuariks (’o. v. Ryan (1834), 
cited ill I Tyr. at p. 327. 

.■InnntatUni : — ^Refd. Simpson v. RaUo (ISIU), -1 Tyr. .')2.5. 
iSVc, noiP, Medical Act, 1880 (c. 48), s. 2. 


Part II. — The General Medical Council and Similar 
Bodies in the Dominions. 


Sect. l.—THE GENERAL MEDICAL COUNCIL. 

Sub-hect. 1. — Constitution. 

Membership.] -/SVe Medical Acts, 1858 (c. 90), 
BS. 3, 8, 47, 1880 (c. 48), ss. 7, S, 10; Medical 
Council Act, 1802 (c. 91), s. 1. 

Meetings & committees.] -iSVc Medical Act, 1880 
(c. 48), ss. 9, 12. 

Officers.] — See Medical Act, 1880 {c, 48), ss. 9, 

10 . 

Expenses.] — See Medical Act, 1858 (c. 90), s. 13. 

Branch councils.] — Medical Acts, 1858 (c. 90), 
ss. 0, 10, 11, 27 ; 1880 (c. 48), s. 8 (2). 


Sub-sect. 2. — Functions and 1*owers. 

A, The Medieal Reffiftler, 

Sec, generally. Medical Act, 1858 (c. 90), ss. 10, 
11, 14, 15, 10, 25, 20, 27, 30, 45, sched. D. 

19. Copy of register — Admissibility in evidence 
—Medical Act, 1858 (c. 90), s. 27.] — Senihle : n 
book purporting to be a copy of the “ Medical 
Jtegister ” pursuant to above act, & iirofcjssing 
to be “ published & sold at the olTice of the (leneral 
Council of Medical Education & Registration,” 
is admissible under above sect. — PKiuuiiPr v. 
Ciievallier (1800), 8 C. B. N. S. 240 ; 29 L. 

M. C. 225 ; 2 L. T. 300 ; 25 J. P. 181 ; 0 Jur. N. S. 
1341 ; 141 E. R. 1160. 

20. Entry on register — Right of qualified person 
to be entered.] — R. v. General Council or 
Medical Education, No. 23, post 

21. Erasure of entries fraudulently or Incor- 
rectly made — Medical Act, 1858 (c. 90), s. 26.]- 
E. V. General Council op Medical Education, 
No. 23, post. 

Erasure of names — Powers of Council.] — See 

Nos. 22-24, po8i; Medical Act, 1858 (c. 90), 
8. 29. 


B, 1) he i pit y\ a ry J *owers . 

{a) EroHure of Name from Reghier for 
M iseonduvi, 

i. Nature of M hcoridnct. 

See, generally, Medical Act, 1858 (c. 90), s. 29. 

22. Misconduct occurring before registration.] • 

O., a medical practitioneu*, having previously 

priMjtised in the servi(!(» of cdiaritabhi institutions, 
ap]>UtMl after the passing of Medical Act., 1858 
(c. 90), to have his name entered in the register, 
sending as voucdier a foreign diploma, & his name' 
was duly entered. Afterwards on information 
sent to the general council, as to pi'evioiis mis- 
conduct on O.’s ])art. in relenuice to the diploma, 
noti(;e was sent liiiri, that his nauu? would be 
struck out of the register on a givcm (iay, which 
was next day, A C. had no oiiportimit y of showing 
c.ausf*. On aiiplicaiion for a numdamwt to restorii 
Ills name: Held: he was entitled to reasonable 
notice so as to show cause against his name being 
ei*ased, A rule absolute accordingly. — Ex p, 
Or(JAN (1800), 21 J. 1^. 309; 8vh8equenl proeeed- 
hajH, Huh nom. R. v. General (V)17N(tl of Medical 
Education (1801), 3 E. & E. 525. 

23. .]—(!) Medical Act, 1858 (c. 90), s. 

20, apjdies to cases in which the registration has 
taken place under the disptmsing power conferred 
on the council by sect. 40, as well as to the registra- 
tion by the registrar under sect. 15. 

(2) Medical Act, 1858 (c. 90), s. 29, extends to 
conduct of which the practitioner has been guilty 
before registration. 

(3) Under Medical Act, 1858 (c. 90), s. 15, it 
appears that any duly qualified person is entitled 
to be registered without regard to his character if 
he pays the proper fee & produces to the registrar 
sufficient evidence of his qualification (Crompton, 
J.). — R. v. General Council op Medical Educa- 
tion (1801), 3 E. & E. 625 ; 30 L. J. Q. B. 201 ; 
3 J^. T. 692 ; 26 J. P. 093 ; 7 Jur. N. S. 798 ; 9 
W. R. 413 ; 121 E. R. 539. 
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Sect. 1 . — The general medical council: Sub-wet. 2, 
B. (a) i., a. A in., ( 6 ), (e) (fe (d), &c. 81-01.2.] 


24'. What amounts to “Infamous” conduct.] 

—(I) If it is shown that a medical man, in the 
pursuit of his jiiofession, has done somotiiing with 
regard to it which would be reasonably regarded as 
disgraceful or dishonourable by his professional 
brethren of good repute tfc competency, then it is 
open to the General Medical Council to say that 
he has been “ guilty of infamous conduct in a 
professional respect,” within Medical Act, 1858 
(c. 90), s. 29. 

(2) A complaint against a medical practitioner 
was made by the Medical Defence Union. P. 
was a member of this union, & was afterwards, 
on May 8, elected a member of the General Medical 
(Council, under Medical Act, 1858 (c. 90). On 
the same day he sent a notice of his resigmition as 
mcinbei* of the Medical Defence Union, but by the 
articles of that union, tlie resignation did not 
take effect until two iiionths afterwards. The 
inquiry into the com})laint against the medical 
practitioner was held on May 28, at which P. 
took part as a member of the General Medical 
(kmncil ; Held: P. was not disqualitied from 
taking part in the inquiry. — A llinson v. General 
U ouNi'iL OP Medk^al Education & Kkgistra- 
TiuN, {1894j 1 Q. D. 7.50 ; 08 L. J. Q. B. 534 ; 70 

b 42 W. 11. 289; 10 

T. U. U. 304 ; 9 R. 217, G. A. 

Medical 

’ \ Hill r. Clitforfi. (Clifford 

A fV”' J^lilllijjs, |;‘)()7] 2 Oh. 230; He. 

«oc., 1 11)12] 1 K. B. 302. Ah to 
U) BeM. It. tJ. Ex p. yuuiiK. I18U7] 2 g. B. 468 ; 

M aK-.s-.rj’.vir.r- 

.vXri(\v"[m'5n K.a “• ”■ ‘’“'"•“"“Wo" 

ii, Disifretlon of Council, 

See, generally. Medical Act, 1858 (c. 90), s. 29. 
26. Sole discretion of Council.! —By Medical 
^ medical praeditioner 
.shall, after due inquiry, be judged by the General 
^®^ical Education & Itegistration of the 
L nited Kingdom to have been “ guilty of infamous 
conduct in any professional rc^spect,” they may, 
if thi*y see lit,^ erase his name from thti register. 
Where a medical oflicei* has b(?en so adjudged 
guilty by tile General Council, A his name t'rased 
from tin* register, a mandamus will not li(‘ to restore 
It.— L a Mert (1803), 4 B. & H. .582 ; 3 

J- ; « h- T. 410 ; 

12 W. R. 201 ; 122 E. R. .578. 

AiintitfUion ’--Apprvd. Allbutt tr. General Council of Medical 
Education & Itofflntration (1889). 23 g. B. D. 400. 

26. —.J— Allbutt v. General Council op 

Ebucation a Registration, No. 2S,poHt. 

exercise of discretion - Whether 
mandamus to restore wUl lie.]— A.r p. La Mert, 

iSo. 25, ante. ’ 

hn^A* ^ i Council, acting 

^ iBipiiry, have adjudged a 

medical jiractitioner to have been guilty of 
infarrious conduct in a professional respect, the 
has no jurisdiction to review their decision by 
® to restore the erasure. 

^ publication of the minutes of the Council, 
containing a report of their proceedings, com- 

medical piactitioner lias been W!moved from the 
T opinion of the 

in I V* ffuilty of infamous conduct 

m a piofessional respect, is, if the renort be 
accurate, & published bond fide & without^malice 
ObNEBAI CoUNOIL OF 

MiiiDicAi. Education & Ubgistbation (1880), 


23 Q. B. D. 400 ; 58 L. J. Q. B. 600 ; 01 L. T. 585 ; 
.54 .T. 1>. 30 ; 37 W. it. 771 ; 6 T. L. B. 851, O. A. 


Awwtntiims ; — .<* to (1) Betd. Partrldfto r. Oonornl Connell 
of Medical Education & Kegistraiion (1892), 37 P. 4 ; 
Pratt V. British Medical Associi., [1919] 1 K. B. 244. 
(Jcnprally, Mentd. Macdougalle. Enifirht (1890), 23 Q. B. 1). 
1 ; Mangcna v. Wright, [1909] 2 K. B. 9.58. 


29. .] — Ex p, Bynoe (1900), Times, 

June 21, D. C. 

80. Injunction to restrain erasure.] — 

(1) The General Council of Medical Education A 
Registration, acting under the powers of Medical 
Act, 1858 (c. 90), held an inquiry in which they 
^judged a medical practitioner to be guilty of 
infamous conduct in a professional respect, A 
removed his name from the register of medical 
practitioners. The proceedings were instituted 
by the managing body of a co. called the Medical 
I>efencci Union, whost* object wiis to protect the 
characters of medical practitioners A to suppress 
A prosecute unautliorised practitioners. Two 
out of twenty-nine persons who held the inquiry 
were members of the Medical Defence Union, but 
not of the managing body of the Union. In an 
action to restrain the erasure A publication of the 
resolutions relating to pltf .*s conduct : — Held : the 
two members had not such an interest in the 
matter in question as to disqualify them from 
taking part in the inquiry ; A the ct. refused 
to interfere with tlie decision of the (council. 

1 (2) The General Medical Council cannot, 

strictly speaking, take evidence. They cannot take 
evidence on oath. They cannot take evidence 
which we as lawyers have to considiir as evidence. 
They have statements made before them in support 
of any complaint which is made, A also they have 
statements made on the other side by the medical 
man against whom the complaint is made ; A if 
ii is once established that the complaint made 
before them does involve a matter in respect of 
which tliey can exercise the jurisdiction given to 
them by Medical Act, 1858 (c. 90), s. 29, then 1 
think wo ought not to look at the evidence, or in 
any way consider wliether they have arrived at a 
right conc.lusion (Cotton, L.J.). 

(3) The only tiling which the cts. can investigate 
when proceedings of the General Medical Council 
of this (diaracter are brought before them is 
whether the domestic forum has acted lionestly 
within its jurisdiction (Bowen, L.J.). 

(4) I trust that in future the General Medical 
Council will think it reasonable advice that those 
who sit on these inquiries should cease to occupy 
a position of subscribers to a society which brings 
them before the council (Bowen, L.J.). — Leeson 
V, General Council op Medical Education A 
Registration (1889), 43 Ch. D. 30(5 ; 59 L. J. Ch. 
233 ; 01 L. T. 849 ; 38 W. R. 303, C. A. 


AntUiMiuns: — Aa lo (1) Apld. Partridge v. General Council 
of Medical Edunation & R^lstratlon (1892), 57 J. P. 4 ; 
Alllnson v. General Council of Medical Education A 
Ileglstration, [1894] 1 g. B. 759. Befd. R. v. Galnford, 
[1892] 1 g. B. 381 ; R. r. L. C. C.. Exp, Akkcrndyk, Exp, 
Fcrmenia, [1892] 1 O. B. 190 ; R. v, L. C. C., Re Eiiipire 
Theatre (1894), 71 L. T. G38 ; R. r. Burton, etc. Tun- 
bridge Wells J.T. & Incorporated Law .Soc., Ex p. Young 
(1897), 61 J. P. 727 ; R. v. London JJ.,* Ex p, HouUi 
Metropolitan Gas (Jo. (1908), 98 L. T. 519 ; Law v. 
Chartered Institute of l*atent Agents, [1919] 2 Ch. 276 : 
Pratt V. British Medical Associi., [1919] 1 K. H. 244 ; 
Thompson v. British Medical Associi., New South Wales 
Branch, [1924] A. C. 764 ; Froine United Breweries Co. 
V. Bath JJ.. [19261 A. C. 580. Aa to (2) A (3) Gonsd. 
Everett V. Griffiths, [1921] 1 A. C. 631. Ocneratty, 
Hentd. Ex p, Hopkins (1891), 61 L. J. g. B. 240 ; R v 
McKousio, [1892] 2 U. B. 519 ; R. r. Fraser (1893). 9 
T. L. R. 613 ; K. v, Huggins (1895), 43 W. R. 329 ; R. r. 
Howard, [1902] 2 K. B. 363. 


81. Erroneous exercise of discretion — Liability 
to notion— Mala fldes.] — Pltf.'s name had been 
entered on the dentists’ register in respect of a 
diploma in dental surgery conferred upon hm by 
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the Boyal College of Surgeons in Ireland. Such 
diploma was afterwards withdrawn on the ground 
that pltf. had advertised in connection with his 
profession in breach of an undertaking not to do 
so given by him when his diploma was granted. 
Defts., the General Council, on being informed 
of such withdrawal, & its cause, without codling 
on pltf. for explanation, directed the regi^rar 
to remove pltf.’s name fi'om the dentists* register. 
On an application for a 'mandamus to restore his 
name, it was held that the defts. had acted 
erroneously, & that his name must be restored. 
Pltf. then brought his action for wrongfully 
removing his name^ from the register : — Held : 
the functions exercised by the General Council 
under Dentists Act, 1878 (c. 33), ss. 11, 13, 
respectively being discretionary, not merely 
ministerial, whether they acted under sect. 13 
or under sect. 11, sub-sect. 5, only, they were 
not liable to an action for the erroneous exercise 
of their discretion in the absence of 'niala fides — 
Partridge v. Gp:neraJi Council of Medical 
Education & Uegistration op United Kingdom 
(1890), 25 Q. 11. D. 90 ; 59 L. J. Q. 13. 475 ; 62 
L. T. 787 ; 55 J. P. 4 ; 38 W. U. 729 ; 0 T, L. K. 
3-13, C. A. ; subsequent proceedings (1892), 57 J.P. 
4, C. A. 

Annotation : — ^Refd. Everott v. Grlffitba, [1021] 1 A. C. G31. 

iii. Notice of Intention to Erase, 

See, generally, Medical Act, 1858 (c. 90), s. 29. 

32. Right of practitioner to notice.] — Ex p. 

Organ, No. 22, ante, 

33. Erasure without notice — Whether man- 
damus to restore will lie.J —Ex p. Organ, No. 22, 
ante, 

(b) Who May Take Part in Disciplinary 
Proceedings, 

34. Subscriber to society conducting prosecu- 


tion.]— L beson V . General Council op Medical 
Education & Registration, No. 30, ante. 

35. Member of society conducting prosecution.] 
— Leeson V . General Council op Medical 
Education & Registration, No. 30, ante, 

38, .] — Allinson V . General Council 

OF Medical Education & Registration, No. 

24, ante, 

(c) Procedure on and after Disciplinary hiquiry. 

Sec, generally. Standing Orders of the General 
Medical CouncU, 1908, ch. xiv. 

37. Publication of grounds for erasure of name 

from register— Privilege.]— Allbutt v. General 
C oiTNciL OP Medical Education & Registration, 
No. 28, anlc, . 

Whether restrained.] — See No. 30, omie, 

38. Power of Council to take evidence — On oatn.] 
— Leeson V, General Council op Medical 
Education & Registration, No. 30, ante, 

30. Rehearing — Discretion of Council.] — Ex p* 
Bynoe (1900), Times, Juno 21, D. C. 

Notice of intention to erase name— Right ol 
practitioner to.] — See No. 22, ante, 

[d) RrMoralion of Name to liegister. 

Mandamus to restore.] — SccNob, 22, 26, 29, ante, 

C, The British Pharmacopoeia, 

Publication.] — See Medical Act, 1858 (c. 90), 
8. 54 ; Medical Act, 1862 (c. 91), ss. 2, 3. 

As to coin})oundiiig medicines otherwise than in 
accordance witli PJiarinacopteia, see boon & 
Drugs, Vol. XXV., p. 90, Nos. 158-161. 


Sect. 2.— SIMILAR BODIES IN THE DOMINIONS. 

See (’;isos infra. 


PART II. SECT. 2. 

e. Erasure of name from register — 
Notice of intentitm to erase — Erasure 
without notice — Whether mandamus to 
restore mil lie.] — Jl. v. Mkuioal Boaiuj 
OF VicTouiA (1867), 4 W. IV. & A*Ji. 
139.— AUS. 

f. .] R. 17. 

College of Physicians & Sukgeons 
OF Ontario, lie McConnell (1879), 
44 U. C. U. 146.— CAN. 

g. Nature of misconduct — 

irraud .] — Ex n. lloUKCiiiEU (1892), 13 
N. 8. W. L. It. 105 ; 8 N. 8. W. \V. N. 
137.— AUS. 

h. What amounts to dis- 

grace ful condud.]—-Re Washington 
(1SU3), 23 O. It. 299.— CAN. 

^ .]— iie CitieiiTON 

(1906), 8 O. W. R. 841 ; 13 U. L. R. 
271.— CAN. 

L .] Re OUEUNIAK & 

College of PuisiciANS & 8 uimieon8 
OP Ontario (1920), 46 O. L. R. 435 ; 
51 D. L. R. 522 ; 33 Cun. Crlin. Cub. 
43 ; 17 O. W. N. 239.— CAN. 

m. Hunt v. 

College of Physicians & Surgeons 
OF Saskatchewan, [1926] 4 D. L. R. 
834 ; [1926] 3 W. W. R. 758.— CAN. 

n. .] — Tbo fact that 

a phyHician made use of the Abrazus 
Hiocbinu in the diagnosis & treatment 
of dlBoaBO held not to render bun 
guilty of unbecoming or improper 
conduct within Medical Profession 
Act. B. 8. 8., 1920, B. 40.— Be Mehic^ 
1>rofe88ion Act, Re Cabed'oot, 119261 
1 D. L. B. 236 ; [1926] 1 W. W. B. 


49 *, 4.5 Can. Ciini. CXis. 
L. 11. 202.- CAN 


52 ; 20 Sask. 


o. — Be Telfohi; 

(1905), 11 B. C. R. 355 ; 2 W. L. B. 
405.— CAN. 

p. — Be Dyas (1908), 5 

E. L. R. 545.— CAN. 

q. Entry im register - - Right of 

r/aalified -person to be vjdercd.}~~ 
i’ETERHON t7. HaIUHNG (I860), 9 

N. B, R. (4 All.) 583.— CAN. 

r. .]—Zic Sinclair (1901), 

7 Terr. L. R. 178.- -CAN. 

t. Discretion of Registrar- 

acnerat.\-~Re, McKinnon, 11918] N. Z. 
L. It. 566.— N.Z. 

a. Disciplinary powers Whether 
mandamus will lie to compel exercise.]-— 
Under Medical Act, 1898, s. 36, the 
council may bold an inquiry Into a 
charge of unprofessiouaJ conduct made 
against a iXTglBtorcd medical pi’octi- 
tionor : —Held : mandamtts did not lie 
to coi ipel tbo council to bold au 
Inquiry. — Re Medical Act, Ex p. 
INVERARITY (1903), 10 B. C. R. 268. — 
CAN. 

b. Appeal — Duty of appeh 

late court.]— Where a tribunal such 
as is constituted by the Aledical 
Act, after full inquiry, absolves the 
accused, au appellate tribunal should 
not reverse that decision unloss tbo 
llndings of fact are clearly wror^, 
or unless, the facts being clear, the 
tribunal of first InstaniH) has applied 
a standard of conduct which, as 
between the profession & tho public, 
should not be rocognised by the ots. — 


Re IIANINGTON (1907), 6 VV. L. R. 37.— 
CAN. 

c. Rroeecdings on inquiry.} — Re 

Stinson & C'olliooe of Rji'siciANS 
iHC SURGKONM OF G^iTARIO (1912), 27 
(). L. K. .565 ; 4 O. W. N. 627 ; 10 
D. L. R. 699.— CAN. 

rt, .] — In doc.lding 

whoUicj a member is guilly of un- 
becoming or Improper conduct, the 
Medical (Jouncll inuHt a(it us a ct. 
Hhoiild act in Mie exercise of a judicial 
diT^cri'lhm, liiut is, not according to 
private opinion, but on tlie evidence 
&. according to tlio principles of reason 
& justice. — H unt v. College of 

IblV-SJCIANH & SURGEONH OF SaB- 

K:A'i<'iiJiVVA\, 11925] 4 L. U. 834 ; 
11925J 3 W. W. R. 758.- CAN. 

aa. Be Mkdujal Pro- 

fession Aur, Be Cabe 1 '*oot, 11926] 

1 D. L. U. 236: 11926] 1 W. W. B. 
49 ; 45 Can. Orlni. Cas. 52 ; 29 Sask. 
L. U. 202.— CAN. 

bb. Erasure of quatijlcation from 
register — Proper exercise of discrelUnb — 
Whether vuindumus to rcatore. -will 
When tho registrar of tbo Branch 
Medical Council inserts In, & after- 
wards, by order of such Branch Ctiuuollf 
Sc wltliout notice to the party registered, 
strikes out of the register tho descrip- 
tion of a qualification, which tlie evi- 
dence produced to tho registrar by the 
claimant did not show that be hud 
obtained; tho ct. will not. by 
mandamus, compel the i^lstrar to 
’ ^ ^“»tion. — B.V.bTEELE 


(1861), 13 I. C. L. K. 398.— IR. 


J.— VOL. XXXIV, 


N N 
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Medicine and Phabmacy. 


Part III. — Medical Practitioners, 


Sect. l.—QUALIHCATIONS. 

Sub-sect. 1. — Examination for 
Qualifications. 

See Medical Act, 1858 (c. 90), bs. 19, 20, 21, 22 ; 
Medical Act, 1886 (c. 48), ss. 2, 3, 4, 6, 19. 

40. Who entitled to act as examining body— 
Royal College of Physicians.] — Royal College 
OP PuYsiciANS V, General Medical Council, 
No. 7, ante. 

.] — See^ also. Medical Act, 1886, c. 48, 

s. 3 (1). 


SUH-SECT. 2. — l*ROOF OP QUALIFICATIONS. 

41. Proof of University diploma — Sufficiency.] 

— The mere production in ct. of a diploma of 
Doctor of l*hysic under the seal of one of the 
Universities is not in itself evidence to show that 
the ptii’ty named in the diiiloma is entitled to that 
degree. — ^MoisES v, Thornton (1799), 8 'J'erm 
Rep. 303 ; 3 Esn. 4 ; 101 E. R. 1402. 

Annotations: — Distd. Smith v. TayJor (1805), 1 Hoa. & P. 

N. R. 106 ; Walmalcy v. Abbott (1 824), 5 Dow. & Ry. K. IL 

62. Refd. Heury v. Adi^y (1803), 3 Euat, 221 ; It. r. 

Rathwick (1831), 9 L. J. O. S. M. C. 103; Caiinoll v. 

Curtia (1835), 2 Bing. N. 0. 228. 

42. .] — A document was produced in 

evidence, purporting to be a diploma from the 
I ^niversity of St. Andrews, & i witness was called, 
who stated that he wont to a place which iie was 
told was St. Andrews, taking with him th(^ diploma, 
whei'ts lie had seen three persons, wliom, he was 
informed, were three of tlie professors, one of 
whom was the librarian, who acknowledged their 
signatures to that diploma. He was also shown, 
by the librarian, the Book of Acts, in which was 
an entry, of which he produ<;ed an examined 
copy, conferring the degree of M.i). on i)ltf., 
as also the seal of the University, corresponding 
with that on the diploma : — Held : that was 
sullicient evidence of the conferring of the degree 
by the University of St. Andrews. — Collins v. 
Carnegie (1834), 1 Ad, & El. 695; 3 Ncv. & 
M. K. B. 703 ; 3 L. J. K. B. 196 ; 110 E. R. 1373. 

An, notation : — ^Ezpld. M*Qaliey r. Alston (1836), Tyr. & Qr. 


SuB-SBCT. 3. — Colonial and Foreign 
Practitioners, 

See Medical Act, 1886 (c. 48), ss. 11, 13, 14, 15, 
16, 17 ; Standing Orders of the General Medical 
Council, 1908, ch. xiii. (4). 

48. Holder of foreign diploma — Practising 
under tlUe “ M.D.”— Criminal liability.]— A., a 
druggist, had attended a patient in the capacity 
of a medical man, & sent in to him a bill for such 
attendances, headed, “ Mr. P. to Thomas Andrews, 
M.D.,** setting out a vaiiety of charges for attend- 
ance & medicine, etc. He subsequently wrote 
a letter signed, “ Thomas Andrews, M.D.,” 
threatening legal proceeding unless the bill were 
I)aid, & he gave a receipt for the bill wlien paid, 
signing it in the same way. There was a coloured 
lamp over his shop door, on tliree sides of which 
the words & letters “ Thomas Andrews, M.D.” 
were painted. It appeared that he had obtained 
by the i>a}'ment of a sum of money a diploma of 
doctor of medicine from the University of 
Philadelphia in the United States of America, 
but that he had never been in America, or studied, 
or passed any examination, for such degree, & 
he was not registered under Medical Act, 1858 
(c. 90). On appeal, from a conviction by justices 
under Medical Act, 1858 (c. 90), s. 40, for having 
unlawfully, wilfully, & falsely taken & used the 
mime, title, description & addition of “ M.D,,” 
& ” thereby implying that he was then registered 
under Medical Act, 1858 (c. 90), wliereas he was 
not so registered,” eU\: -~Hvld: the conviction 
was right, & must be affirmed. — ^Andrews v* 
Styrap (1872), 26 L. T. 704. 

Annotation, : — Consd. Hunter v. Clare, [1899] 1 Q. B. 635. 

44 , Whether a “ practitioner — Within 

Vaccination Act, 1867 (c. 84), s. 16.] — Cromack 
V. Buennand (1873), 37 J. P. Jo. 276. 


Sub-sect. 4. — ^Admission of Women. 

See Medical Act, 1858 (c. 90), s. 15; Medical 
Act, 1876 (c. 41), s. 1. 

20 S. C. 269 ; 13 C. T. R. 489.— S. AF. 

PART III. SECT. 1, SUB-SECT. 3. 

n. Jiiafd to prarAisc ovisidc Pro- 
vince in which liccn(‘ed.\ — Held: 
who iiail a diploma from Lower Caiiadn , 
wa8 entitled to practiue in Uio Upper 
Province, subject to any local laws 
respecting the professioii there. — 
Shavku V. Linton (1862), 22 U. C. U. 
177.— CAN. 

o. Htffistration in Great Brilain — 

NecessUy for reffistration in colony — 
Whether mandamus to register will 
issue. ] — A medical practitioner, 
i*eglstcred in Eiigland under tlie 
Iiiiporial Medlc^il Act, is entitled, wlth- 
oitt exominiitioii, to pructiso in 
Outurio, on payir.vuit of the proper 
fees ; & a mandamus will there- 

fore bo granted to tlio proper 
authorities to admit liiiu to registration 
on payment of such fees. — R. v. 
COLLKGK OF I’llYBICIANS & SURGEONS 

OP Ontario, tie Mallory (1879), 44 
U. C. R. 564.— CAN. 

p. .1 — medical prac- 

titioner M'giHiered in Great Britain, 
to entitle him to practise in this Pro- 
vince, must bo i-eglstercd under K. S. O. 
1877, B. 21. — SKiRviNU V. Ross (1880), 
31 C. V. 423.— CAN. 


PART III. SECT..1, SUB-SECT. 1. 

g. Whether mandamus will lie to 
compel examination.y—The censors, 
etc., of the CoMegii of Surgeons having 
refused to examine a candidate, upon 
the ground that, the person to whom 
ho served his apiuimtieeship was not 
a rcgnlai’Jy educated surgeon, as he 
had only iiKieived a iliploma from the 
college of Glasgow, & had kejit an 
apothecary's shop, the (!t. ivfusod to 
grant a mandamus to compel the 
oxamluutiuii of the camlidate, the 
censors, etc., not having acted 
capriciously, partially, or on false 
principles in liis i*eJectlon. — R. r. 
IlOYAL t’Ol.LKOE OF SURGEONS IN 
lliKLAXi) (1828), 1 Hud. & B. 475 ; 

1 Ir. L. Rer. Ist scr. 211.— IR. 

PART III. SECT. 1, SUB-SECT. 2. 

h. Evidence of (irllug ns doctor — 
Ni(ffiviency.\ WJicrr in an action for 
libel, pUf. M't out wllli ail iuduct^meut 
of chaructei jus** aphysioitui & surgeon, 
lieoiu-icd to practise according to tho 
liius of the I'roviuce ’* : — 11 eM : proof 
that lie acted us such was insutllcient 
without sbou ing a lieenBc. — Hamilton 
V. Burw>:ll (183*2), 2 O. S. 339. — CAN. 

k. Ccrlificote of eollegc regidrar .] — 
Held : pltf. hud sullieieutly proved his 


kUIus as a rogistoix}d medical practi- 
tioiior by tlie production of a certiheate 
under the hand of tho regist rar of the 
College of PhyslciauB & Surgeons of 
Saskatchewan, whieli expressly stated 
that he was reglslenid, & by the pi*o- 
diiction by the registrar of the de facto 
register of the oollego, upon wliich 
liltf.’B name appearod. — Sandwitii v. 
UOWPER & Gabhioch (1911), 17 

L. R. 1 ; 4 Sask. L. R. 12.— CAN. 

l. Entry in medical register,} — In an 
action for libel brought by a medical 
practitioner against defts. for publish- 
ing a statement that ho had no claim 
to t he tltlo of “ Dr.,'* not having a 
doctor’s ilegreo : — llcld : the ontiy 
(»f jiJtf.’s name 9c degree in the regisU'r 
kept imder ISIediral I’ractl tinners 
Registration Act, 1860, was sulHclent 
ovldcuoe that pltf. hold the degree. — 
Miruach V. McHakdy (1890), 8 N. Z. 
L. R. 248.— N.Z. 

m. Parol evidence.]— A medical 
practitioner, suing for his fees, gave 
ovidonoe that he was a duly licensed 
medical practitioner : — Held : oral 
evijlmieo did not amount to the proof 
1 but lie was duly licensed. He must 
eitlier produce the lioenoo itself or the 
certiheuto referred to in Act 34 of 1891 , 
S. 56. — ^NqUMBEJJ^ V. CULLIGAN (1903), 
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Sect. 2.~-WH0 MAY PRACTISE. 

See Part I., Sect. 1, 8ub-scct. 1, Sect. 2, sub- 
sect. 2 ; Part III., Sect. 1, ante. 


Sect. 3.— RESPONSIBILITY. 

Sub-sect. 1. — Civil Bbsponsibility. 

A, Implied Undertaking as to Possession of 
Knowledge and Skill, 

46. Qualified practitioner.] — An action on the 
case lies against a surgeon £op gross ignorance 
want of skill in his profession as well as for 
Jiegligence & carelessness to the detriment of a 
patient ; though if the evidence be of negligence 
only ; which was properly left to the jury A- 
negatived by them ; the ct. will not grant a new 
trial because the jury were directed that want of 
skill alone wo\ild not sustain the action. 

A surgeon would be liable for errtssa ignoraHlia^ 
& would be justly responsible in damages for 
liaving rashly adventured upon tlie exercise of a 
profession witliout the ordinai'y qiialilication of 
skill, to the injury of a patient : yet the question 
did not arise upon the evidence in this case ; 
for no want of skill w'as imputed to <left. ; A there- 
fore the opinion of the learned judge upon that 
])oint docs not affect the nuirif-s of the vei-dict' upon 
the evidence} in the cause (Lokd EiiLr:NBOR<)U(Ui, 

( \J, ). — Seare V. PllE^’TlCE (1S07 ), 8 East, 347 ; 1 03 
E. R. 370. 

Annoiaiiun Refd. EvoroUr. Grlffltlw, [19201 3 K. 1\. 163. 

46. .] — J^ANriiiER V, PiTTPos, No. 57, post, 

47. .] — A medical practition(}r wdio under- 

takes the treatment of a ])atient owes a duty to 
the patient to use a fair A. reasonable standard of 
care A competence in administciiing the ti'oat- 
ment. — R. v, Bateman (IU25), 04 L. J. K. ii. 7U1 ; 
133 L. T. 730 ; 80 .T. P. 102 : 41 T. L. U. 557 ; 00 
Sol. Jo. 022 ; 28 Cox, C. C. 33 ; 10 Cr. App. ilep. 
8, 0. 0. A. 

48. Attending for reward.] — If a man 

applies to a surgeon to attend him in a disorder 
for reward, A the person treats him improperly, 
there is gross negligence A the surgeon is liable to 
an action ; A the surgeon would also bo liabh* 
for such negligence, if lie undertook gratis to 
attend a sick person, because his situation implies 
skill in surgery ; but if the patient applies to a 
man, of a different enqdoyment or occupation, for 
his gratuitcius assistance, wJio eiilHU’ does nol- 
exert all his skill, or administers improper remedies 
to the best of his ability, such pfjrson is not liable, 
it would be attended with injurious coiiseiiuences, 
if a gratuitous undertaking of this sort should 
subject the person who made it, A wdio acted to the 
best of his knowledge, t-o an action (Heath, .T.). - 
Hhiells V, Blackburne (1789), 1 Hy. Bl. 158; 
120 E. li. 94. 

Annoiail'jns : — Refd. Fish v. Kelly (1864), 17 C. 13. N. S. 

194; Everett v. Grilllths, [iy‘<iO] 3 K. 13. 163. Mentd. 

Bourne r. Diggles (1814), 2 GhiL 311 ; Doorman r. 

Jenkins (1834), 2Ail.AEl.2o6 ; Glhlinr. McMiilIon’(lS69), 

21 L. T. 214 ; Banbury r. Bank of lUontrcu], ll91Sj A. C. 

626. 

49. — - — ^ — .] liAiniEii r. (’oknemts, No. 
58, post. 

50. Attending gratis.] Siiiei.us r. Bi.ac k- 

BURNE, No. 48, (Ofie. 

61. — Implied undertaking to cure.] Evn- 

PHiER V, Pii I ros. No. 57, post. 


62. Unqualified person — Attending gratis.] — 

SuiELLs V. Blackburne, No. 48, ante. 

53. Acting as medical practitioner.] — 

A person not quaffed, as not being a regular 
medical practitioner, but assuming to be, or to 
I practise as such, A undertaking to treat another 
for a disease, is liable for injury caused by ignorant 
I A improper treatment, e,g, giving an improper 
I medicine, mercury, by which the patient is 
rendered worse instead of better, A is injured by 
the use of improper medicine. — Ruddock v, 
Lowe (1865), 4 F. A F. 519. 

Atmoialioih : — Retd. Joiios v. Fay (1865), 4 F. A F. 525, 

64. Druggist.] — If a person acts as medical 

practitioner he is liable as such although he is 
only a chemist. 

In an action against a chemist A druggist upon 
an alleged retainer as a surgeon A apothecary to 
treat pltf. for a certain disorder, for which mer- 
curial treatment was improper, the breach being 
negligent A ignorant treatment, by mercury ; — 
Jlefd\‘ if deft, assumed to act as “a surgeon or 
apothettary,’* he was liable as such ; but those 
words wore} immaterial, A iiiiglit be rejected, the 
substance of the doiilaration being, that he under- 
took to ti'eat pltf. for his disorder, A did so negli- 
gently or ignorantly ; A mercurial treatment, in 
a e.ase for Which it was wholly unlit, was such 
ncgligonc(} or ignorance as would sustain the 
ludion. — Jones v. Fay (1865), 4 ¥. A P. 525. 

55. Want of proper skill in assistant — Liability 
of surgeon — Unqualified apprentice.] — (1) A sur- 
g(}on is responsible for an injury clone, to a patient 
thixiugh the w ant of propi}!* skill in his apprentice ; 
but, in an action against liim, pltf. must show that 
the injury was jiroduced by such want of skill, A 
it is not to be inferred. 

( 2 ) If, from som(} accident or some variation in 
tlie frame of a particiuJar individual, an injury 
happens, it is not a fault in the medical man 
(Tindal, C.J.). — llANCKE V. IIoorER (1835), 7 
C. AF. 81. 

50 , Nurse.] -In an action by a 

jierson, who had btjen a jiatient at a hospital, for 
maltreatment there by defts., two of the surgeons, 
it appearing that the alleged maltreatment was 
in the administration of a hot batli, which they 
had ordered, but whieii it was no part of their 
ordinary duty iii'j’sonally to direct A superintend, 
A at the actual admiuisti'aiion of which they were 
not present : — Held : pltf. was not entitled to 
expect more Uian the usual A ordinary degree of 
care A attention at tlie liands (>f the surgeons, A 
if they were not personally cognisant of tlie alleged 
ill-usage, they w^ere not liable. 

It w^as indispensable that such matters [placing 
lillf. in bath ordered by defts.] should bo left to 
nurses. . . . Defts. would not be liable for the 
negligence of the} nurses unlc'ss near enough to be 
aware of ii A to prevent it. ... A verdict was 
not to bc} given against defi-s. unless they were 
personally resismsible for [thc'. way thc} nurses 
))liieed pltf. in the bath J. 'Phe statememt of pltf. 
on that point was not .supiH)rt(‘d. . . . No doubt, 
persons who went as patitnits Into hospitals were} 
not io be ireatcjd with negligence ; but on thc} 
oilier hand, meclicHl gentlemen wlio gave their 
services gratuitously wore not to b«* made liable 
for negligenee for w'hicdi they w<*re not personally 


PART III. SECT. 3, SUB-SECT. 1.- A. 

45 i. Qualified nr«c/<7it)wcr,>— Deft., 
a ohirupraotor, was lioid liable in 
damaffee for failure correctly to dlugiiose 
the ailment from which a cliiM taken 


to him was suffering, & for apply inw 
his metliod of treatmeul which uii tl»e 
evidenoe was hold not to i.o the proper 
treatment in the case in iiaeslitm. It 
was held that, under the law as it 
stood at the times In iiuebtlon, a person 


iu) iicUl himself out as a chiropractor 
sld hlmstdE out as having a rouHonablc 
5 greo of knowledge A skill In diaguoHCj 
sease.— G ibbons o. Haiuiih (i*illa.), 
924] 1 D. L. H. 923; 11924] I 

^ W. K. 674.— CAN. 

N ^ 2 
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8ed. 3. — BesponsibilUy : Svb-sed. 1, C., D., 

JS,f F, <fc G*"\ 

responsible (Cockbukn, C.J.)* — Pkbionowsky v . 
Freeman (1866), 4 F. & F. 977. 

J3. Degree of Skill or Knowledge Required. 

57. Reasonable skill.] — Every person who enters 
into a learned profession undertakes to bring 
to the exercise of it a reasonable degree of 
care A; skill ; he does not, if he is an attorney, 
undertake at all events to gain the cause ; nor 
does a surgeon undeiiake that he will perform a 
cure ; nor does the latter undertake to use the 
highest possible degree of skill, as there may be 
T)crsons of higher education & greater advantages 
than himself ; but he undertakes to bring a fair, 
reasonable, & competent degree of skill ; & in an 
action against him by a patient, the question for the 
jury is, whether the injury complained of must be 
referred to the want of a proper degree of skill & 
care in deft., or not. — L anphier v, Phipos (1838), 
8 C. & P. 475. 

Annotation: — Reid. Steljes t?. iDgram (1903), 19 T. L. R. 

534. 

68 . .] — The public profession of an art is 

a rcp|*esentation & underfaking to all the world 
tliat the professor possesses the requisite skill & 
ability. When a skilled labourer, artizan, or 
artist is employed, there is on his p^ an implied 
warranty that he is of skill reasonably competent 
to the task he undertakes. 

Thus if an apothecary, a watchmaker or an 
attorney be employed for reward, they each 
impliedly undertake to possess & exercise reason- 
able skill in their several arts (Willes, J.). — 
llARMER V. Cornelius (1858), 5 C. B. N. S. 236 ; 
28 L. J. C. P. 85 ; 32 L. T. O. S. 62 ; 22 J. P. 724 ; 
4 Jur. N. S. 1110 ; 0 W. li. 749 ; 141 E. li. 04. 
Annotations .—Refd. CuclcBon r. Siouos (1868), 28 L. J. 

g. B. 25 ; Andrews r. Garatln (1861), 10 C. B. N. 8. 414. 

69. .] — To render a medical man liable, 

even civilly, for negligence, or want of due care 
or skill, it is not enough that there has been a less 
degree of skill than some other medical men might 
have shown, or a less degree of care than even he 
himself might have bestowed ; nor is it enough 
tliat he himself acknowledges some degree of want 
of care ; there must have been a want of competent 
& ordinary care & skill, & to such a degree as to 
have led to a bad result. 

A medical mqn is bound to have that degree of 
skill which cannot be defined, but which, in the 
opinion of the jury, is a competent degree of skill 

knowledge (ErIjE, C.J.). — Bicii t\ Pieupont 
(1862), 3 F. & F. 35. 


60. .] — R. V. Bateman, No. 47, ante. 

61. Want of — Question for Jury.] — IjAN- 

PUiER V. I’liipos, No. 57, ante. 

62. .] — Rich v. Pierpont, No. 

50, ante. 

63. Not highest possible degree of skill.] — 
Lanphier V. Phipos, No. 67, ante. 

64. Less degree than might have been shown 
by others.] — Rich v. Pierpont, No, 69, ante. 

66. Less than defendant might have exercised.] — 
Rich v. Pierpont, No. 69, ante. 

66. Competent & ordlnaiy skill.] — Rich v. Pier- 
pont, No. 69, ante. 

C. lAahiliiy for Negligaice. 

67. Whether action lies.] — Seare v. Prentice, 
No. 46, ante. 

68. .] — Ruddock v. Lowe, No. 53, ante. 

69. .] — Jones v. Fay, No. 64, ante. 

70. Evidence of negligence — Question for Jiury.J 
— Seare v. Prentice, No. 46, ante. 

71. Duty must be owed to patient.] — Deft., a 
surgeon, having been employed by a railway co. 
to examine pltf., one of their {passengers, who had 
sustained an injury in a collision on their line, 
& deft, having, so far as he could see or judge, 
on pltf.’s statement of his injuries, told pltf. that 
they were so slight, that pltf. accepted a small sum 
in compensation : — Held : even assuming that 
pltf.*B injuries were greater than deft, had advised, 
there was no ground of action by pltf. for negli- 
gence. — Pimm v. Roper.(1802), 2 F. & F. 783. 
Annotation : — ^Befd. Everott v. QriffltLs, [1920] 3 K. B. 1G3. 

72. .] — man could not be sued for 

negligence unless there was a duty imposed upon 
him to take care. ... In the present case, th<i 
wife, & daughter, & son of pltf. were frightened 
about pltf.’s conduct. The wife went to the 
relieving officer. The relieving officer desired to 
have the opinion of the medical man. Tlie wife 
went to deft. & obtained what was called a ceHi- 
ficate. It was in reality merely the written opinion 
of deft. The wife did not go to deft, to get advice 
& treatment for pltf. Slie only went to get his 
opinion for the relieving officer. . . . Therefore 
there was no duty imposed upon deft, towards 
pltf. as a patient, to exercise ordinary care & 
skill, there was no other duty imposed upon him 
beyond that imposed upon any other person. 
There was therefore ... no negligence (Lord 
Esher, M.R.). — Thompson v. Schmidt (1891), 56 
J. P. 212 ; 8 T. L. R. 120, C. A. 

Amwiations : — ^Refd. Everett v, GrilDtbR, [1921] 1 A. C. 

631 ; Harnett v. Fisher (1926), 135 L. T. 724. 


PART III. SECT. 3, SUB-SECT. 1.— B. 

57 i. Reasonable skiUA — ^Zirkleb v. 
Rorbrtson (1897), 30 N. S. R. 61. — 

CAN. 

67 il. .1 — A phvsioian or Buififeon 

1h bound to bring to the exorcise of bis 
profession a reasonable degree of oaro 
8c skill. — D axqkhfusld v. David 
(S ask.) (1911), 17 W. L. R. 249.--CAN. 

67 iii. ^.J — ^A medical man, while 

ho does not in law undertake to per- 
form a cure or to treat his patient 
with the utmost skill & competency, 
is liable for negligence or unskllfulnoss 
in his treatment : for, holding himself 
out as a professional man, ho tinder- 
takes to perform the service required 
of him with reasonablo skill & ability. — 
OoppEN V. iMPBT, [1916] C. P. D. 309.— 
S. AF. 

63 i. iVo< highest possible degree of 
skill ,] — A medical practitioner is not 
expected to bring to bear on a case 


entrusted to him the highest possible 
degree of professional skill but is bound 
to employ reasonablo skill & care & 
is liable for the consequences if ho does 
not. — ^M itchell v. Dixon, [1914] 
App. D.— S. AP. 


PART IIL SECT. 8, SUB-SECT. 1.— C. 

67 i. Whether action lies .] — Stampbb 
V. Rbindress (1906), 2 E. L. R. 186 ; 
41 N. S. R. 45.— CAN. 

67 11. ^.J — Tubriff V . King 

(1913), 23 W, L. R. 149 ; 3 W. W. R. 
862 ; 6 Sask. L. K. 37 ; 9 D. L. R. 
676.— CAN. 


67111. ^.l— S mith r. Rab (1920), 

46 O. L. R. 518 ; 51 D. L. R. 323 ; 
17 0. W. N. 253.— CAN, 


67 iv. ^.1 — ^Ubqchabt V. Grioob 

l^COT ’ ^ Sobs.) 283. — 



70 i. Evidence of negligence — Question 
for fury,] — Fawcett v. Motqebsell 
(1864), 14 C. P. 104.— CAN. 

70 ii. .]— Whore the evi- 

dence in an action against a surgeon 
for malpractice is as consistent with 
the absence as with the existence of 
nogligenoo, the case should not be left 
to the jury. — ^J ackson v, Hyde (1869), 
28 U. C. R. 294.— CAl^ 

70 111. .)— Van Mere v. 

Farewell (1886), 12 0. R. 285. — CAN. 

70 Iv. .] — James r. 

Crockett (1898), 34 N. B. R. 540.— 
CAN. 

70 V. .] — In action against 

a surgeon for malpractice, pltf. has the 
right to a decision by a jury of a fact 
in oontroversy. — ^M cNulty v. Morris 
(1»01), 21 C. L. T. 691; 2 0. L. R. 
656.— CAN. 
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78. Degree of care required — Competent & 
ordinary care.]— Rich r. Pierpont, No. 59, ante. 
See, also, Sub-sect. 1, A., B., ante. 

Negligence of nurse — Gratuitous medical ser- 
vices.] — See No. 50, ante. 


D, Who May Sue. 

74, Person employing practitioner.] — Everard 
V. Hopkins (1615), 2 Biilst. 332 ; 1 Roll. Rep. 124 ; 
80 E. R. 1104. 

— Mentd. Loiifirmeld tj. Holliday (1851), 6 
JKxch. 761 ; Hadley v. Baxondalo (1854), 9 Exch. 341; 
Altpn V. Mid. Ry. (1865). 19 C. B. N. S. 213 ; Horne v. 
Mid. Ry. (1872), L. R. 7 C. P. 583. 


75. .] — (1) The only person who can 

properly sustain an action for damages for an 
injury done to the person of the patient is the 
patient himself, for damages could not be given on 
that account to any other iierson though the 
surgeon may have been retained employed by 
him to undertake the case. Tlie pai’ty employing 
the surgeon can have nothing to do with the action 
(Richards, C.B.). 

(2) Deft., being a surgeon, undeitakes to the 
public, to cure wounds & other ailments of the 
human system, & professes himself ready to be 
employed by any one for that pui’pose. The 
declaration states that he was as a surgeon 
employed for a reasonable reward, to attend & 
cure his patient, that he entered on the treatment, 
etc. It is, therefore, I think, sufficiently stated 
that deft, undertook the cure (Richards, C.B.). — 
Pippin v. Sheppard (1822), 11 Price, 400 ; 147 

E. R. 512. 


Annotatiojis : — Js to (2) Folld. Gladwoll v. Stcgrgrall (1830), 
8 Scott, 60. Gonsd. Everett v. (irimUis, 11920] 3 K. B. 
163. OeneraUy, Mentd. Louenicid v. Holliday (1851). 6 
Exch. 761 ; Marshall r. York, NewcaKtlcj & Berwick Ry. 
(1851). 11 C. B. 655 ; Dalyell r. Tyror (1858), K. B. & E. 
899. 

76. Patient.] — Everard v. Hopkins (1016), 
2 Bulst. 332 ; 1 Roll. Rep. 124 ; 80 E. R. 1104. 
AnnoiaHons: — Mentd. Longincid v. Holliday (1851), C Exch. 

761 ; Hadley v, Baxeiidalo (1854). 9 Exch. 341 ; Alton v. 
Mid. Ry. (1865), 19 O. B, N. S. 213; Homo r. Mid. Ry, 
(1872),L.R. 7C. P.683. 

77. .] — Pippin v. Sheppard, No. 75, ante. 

78. .] — Gladwell V. Steogall, No. 80, 

post. 


E. Essentials of Liahiliiy. 

79. Proof Of employment.] — ^Pippin v. Sheppard, 
No. 75, ante. 

80. .] — A declaration in case stated that 

pltf., an infant, had employed deft., a surgeon to 
cure her, & th<»n claimed damages for a mis- 


feasance : — Plea, that pltf. did not employ deft. : — 
Held : ( 1 ) it was immaterial by whom deft, was 
employed ; or if material, pltf.’s submitting to 
deft.’s treatment was sufficient proof of the 
allegation of employment by her. 

(2) The (piestion really at issue is, as to the 
breach of duty, not as to the party by whom deft, 
was employed, & pltf. is the only person who can 
maintain the action. — Gladwell v. Steggaix 
(1839), 5 Bing. N. C. 733 ; 8 Scott, 00 ; 8 L. J. 
C. P. 301 ; 3 .lur. 535 ; 132 E. R. 1283. 

Annofetturns : — GcncrcdlVt Mentd. Loiiginold t?. Holliday 

(1851), 6 Exch. 761 ; Dalyell r. Tyrer (1858), E. B. & E. 

899 ; Playford v. United Kingdom Electric Telegraph 

Co. (1867), 17 L. T. 243. 

81. Injury directly caused by lack of skill.] — 

Hancke V. Hooper, No. 55, ante. 

82. .] — Lanphjer V. Piiipos, No. 57, ante> 

F. Respons'ibiliiy in Cases of Lunatics. 

See Dunatics, VoL XXXITI.. pp. 205-207, 271, 
272, Nos. 1850-1850, 1893-1890. 

G. Responsihilily hi Com of Operations. 

83. Experiment with new instrument.] — (1) It 
appears from the evidence of tlie surgeons tliat it 
was improper to disunite the callous without 
consent, this is the usage & law of surgeons ; then 
it was ignorance unskilfulness in that very 
particular, to do contrary to the rule of the 
profession, what no surgeon ought to have done ; & 
indeed it is reasonable that a patient should be told 
what is about to be done to him, that he may take 
courage & put himself in sucdi a situation as to 
enable him to undergo the operation {per OuR.). 

(2) For any thing that appears to the ct. tliis 
was the fli'st experiment made with this new 
instrument, & if it was, it was a rash action, & he 
who acts rasldy acts ignorantly ; tVe although 
def ts. in general may be as skilful in their rc^spectivo 
professions as any two gentlemen in England, 
yet the ct. cannot help saying that in this particular 
case they have acted ignorantly & unskilfully, 
contrary to the known rule & usage of surgeons 
{per OuR.).— Slater v. Baker (1707), 2 Wils. 
359 ; 95 E. R. 800. 

Annt)t(Uiim : — Mentd. Scott r. Shi plierd (1773), 3 Wils. 

403. 

84. Necessity for consent of patient.]- -Slater 
V. Baker, No. 83, ante. 

85. Whether consent communicated - 

Question for jury.] — Beatty v. Oullingwortii 
(1896), as reported in Halsbury’s Jjaws of England, 
Vol. XX., p. 333. 

Ann^}t(ttion -Mentd. R. v. Camollcri, [J922J 2 K. B. 122. 


73 1. Degree of care required — Cow- 

? \eient & ordinary care,] — Fields r. 
lirniKliFORD (1878), 29 C. P. 113.— 

CAN. 

q. Limitaiion of action.] — An 
action for malproctlco was brought 
within one year from the time when the 
alleged 111-eflects of the tToatment 
developed, but more than a your from 
the date when the professional services 
terminated : — Held : the action was 
barred under Ontario Medical Act, 
R. S. O. 1887. B . 40. — ^Mujjcr v. 
Ryerson (1892). 22 O. R. 369.~-CAN. 

r. .] — Town v. Archer (1902), 

22 C. L. T. 258 ; 4 O. L. R. 383 ; 1 
O. W. R. 391.— CAN. 

PART 111. SECT. 8, SUB-SECT. l.-D. 

76 I. Patient.] — The ground of 
action in a claim of damages against 
a medical man for unskilful treatment 
is broach of his duty to his patient Sc 
not breach of his oontract with his 
employer : Sc, accordingly : — Hdd : 
a married woman had a title to sue 
si|oh an action, althou^rh the medical 


man hod boon employed to attend to 
her by her husband & not by herself. — 
Edgar v. Lamunt, [1914] S. C. 277. — 
SCOT. 

t. Negligent treatment of iri/c — 
Action by /wshond.]— S mith v. Carder 
(1853). 11 U. C. R. 77.— CAN. 

a. .) — Hunter v. Ogden 

(1871), 31 U. C. R. 132. -CAN. 

PART III. SECT. 8, SUB-SECT. 1.— E. 

81 i. Injury directly caused by lack 
of skill.] — man action against a medical 
practitioner for malpractice pltf. must 
prove not only that there was negligence 
or want of skill on the part of deft., 
but also that pltf. was Iniured thereby. 
— Mc(juAY V. Eastwood (1886), 12 
O. R. 402.— CAN. 

81 ii. .] — Hodqinb v. Banting 

(1906), 12 O. L. R. 117 ; 7 O. W. R. 
707. -CAN. 

81 iii. Bennett w. C 

(1908), 7 W. L. R. 740.— CAN. 

81 iv. .] — In an action against 

a medical practitioner for neipigont 


Sc unskilful treatment, pltf. must show 
that there was iiogligonce or want of 
skill or carefulness on the part of doft. : 
Sc that pltf. has been injurod. Sc that 
the injury is the result of the negligence 
& want of skill of deft. — Hampton v. 
Macadam (1912), 22 W. L. R. 31 ; 7 
D. L. R. 880.— CAN. 

b. IrUenlion immaterial .] — The de- 
claration In an action a^inst a 
surgeon for negligence stated that 
deft., wrongfully intending to injure 
pltf., did not use proper care, etc. : — 
Held : negligence being the gist of the 
action, deft.’s intent was immaterial. — 
Kelly v. Dow (1860), 9 N. B. R. (4 
All.) 435.— CAN. 

0. .1 — Sheridan v . Pigeon 

(1886), 10 O. R. 632.— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— G. 

83 i. Experiment with new instru- 
menf. 1—Baills v. Boulanger (Alta.), 
[1924] 4 D. L. R. 1083.— CAN. 

84 i. Necessity for consent of peUient.] 
— Stoffbrru V. Elliot, [1923] 
C. P. D. 148.— S. AF. 
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Sect, 3. — Reeponaibility : Sub-aed, 1 , H,; aub-aect, 
2. Sect, 4 ! Suh^secta, 1 2, ^.1 

H. lAdbUUy of Hoapitala and Ptiblic Imiitutiona. 

86. Negligence of professional staff — Care 
exercised in selection of staff.] — Defts., a local 
authority, acting under the provisions of Public 
Health Act, 1876 (c. 55), provided for the use of the 
inhabitants of their district a hospital for the 
reception of persons suffering from infectious 
diseases. A visiting physician, who was a com- 
petent medical practitioner, was appointed to the* 
hospital, & acted under the general directions of 
the hospitals committee of defts., the rules pro- 
viding {hi ter alia) that he should be responsible 
for “ the treatment of the patients from the 
beginning to the end of their stay, & also for their 
freedom from infection when discharged.” A 
son of pltf. was tre^ated in the hospiSil while 
suffering from a mild attack of scarlet fever, & 
was ultimately discharged by the visiting physician 
while still in an infectious condition, & under 
circumstances which a jury found to amount to a 
want of reasonable skill Sc care on his part in Sc 
about the discharge ; after the boy had returned 
liome, he communicated the disease to three other 
children of pltf. Pltf, then sued defts. to recover 
the expense to wliich he had been put in regard to 
the illness of his other children owing to the 
premature discliarge of his son from the hospital 
by the visiting physician : — Held : pltf. was not 
entitled to recover, for the legal obligaiion of 
defts. extended only to the p. ovision of reasonably 
skilled Sc coniptitent medical attt3ndancc for the 
patients, which they had disci larged. Sc there WiiS 
no absolute undertaking or obligation on their 
part that no patient should be discharg(*d by the 
visiting physician wlulc still in a condition which 
might C4iuse infection. — E vans v, Livbrpooi. 
CORPN., [1906] 1 K. B. 160 ; 74 L. J. K, B. 742; 
69 J. P. 263 ; 21 T. I.. R. 658 ; 3 L. G. R. 868. 
Annotaiions: — ^Apprvd. Ilillyerv. St. Bartholoinow's Hospital, 
[1909] 2 K. B. 820. Mentd. Stnilh v. Martin & Kingstou- 
upon-Hull Corpu., flOU] 2 K. B. 775 ; Univorsitv ot 
London Press r. University Tutorial Press, [1916] 2 Cb. 

87. ,] — The only duty undertaken 

by the governors of a p\iblic hospital towards a 
patient who is trciated in the hospital is to use 
due care & skill in selecting theii* medical staff. 
The relationship of master Sc scTvant does not 
exist between tjie governors Sc the physicians Sc 
surgeons who give their services at the hospittil, & 
the nurses Sc otlier attendants assisting at an 
operation cease for the time being to be the servants 
the governors, inasmuch as they take their orders 
during that period from the operatixig surgeon 
alone Sc not from the hospital authorities. 

Pltf. brought an action against the governors of 
a hospital for dances for injuries alleged to have 
been caused to him during an operation by the 
negligence of some member of the hospital staff : — 
Held : the action was not maintainable. 


1 see no ground for holding it to be a right legal 
inference from the circumstances of the relation 
of hospital Sc patient that the hospital authority 
makes itself liable in damages, if members of its 
professional staff, of whose competence there is 
no question, act negligently towards the patient 
in some matter of professional care or skill, or 
neglect to use or use negligently in his treatment 
the apparatus or appliances which are at their 
disposal (Kennedy, L..T.). — ^Hillybb v, St. 
Bartholomew’s Hospital (Governors), [1909] 
2 K. B. 820 ; 78 L. J. K. B. 958 ; 26 T. L. R. 762 ; 
53 Sol. Jo. 714 ; sub nom, Hn^LYER v. London 
CoRPN. ETC. (Governors op St. Bartholomew’s 
Hospital), 101 L. T. 368 ; 73 J. P. 601, O. A. 
AnnotaiiniM .—Reid. ScottiHli Insco. Coinrs. v. Royal 
luflrmary of Edlnbiirgrh (1913), 6 B. W. C. C. N. 120. 
Mentd. Shrimptou v. HortfordHbiro County Counoll (1910), 
74 J. P. 305 ; Smith v. Martin & Klngston-upon-Hull 
Corpn., [1011] 2 K. B. 775. 


Sub-sect. 2. — Criminal Responsibility. 

Who may be liable — Qualified persons .] — See 
Criminal Law, Vol. XV., pp. 800-802, Nos. 8666- 
8672, 8674-8077, 8680, 8683-8686, 8688. 

Unqualified persons .] — See Criminal IjAW, 

Vol. XV., pp. 801, 802, Nos. 8073-8683, 8685. 

Extent of liability — Death occasioned by negli- 
gence.] — Ses Criminal Law, Vol. XV., pp. 800, 
801, Nos. 8665-8683. 

Error of Judgment .] — Sec Criminal IjAw, 

Vol. XV., p. 801, Nos. 8684-8688. 

Assault.] — aScc Criminal IjAw, Vol. XV,, 

p. 826, Nos. 9028, 9029. 

False statements in certificate of death.] — 

Sec Criminal Law, Vol. XV., p. 696, No. 7485. 


Sect. 4.— RECOVERY OF CHARGES. 

Hub-sect. 1. — Registration as Condition 
Precedent to Right to Sue, 

88. At what time practitioner must be regis- 
tered.] — It is sufficient for a person suing for 
medical attendance to show that lie is on the 
Medical Registry at the time of the trial, without 
proving that he was registered wiien he did the 
work for which he claims payment. — ^Turner v, 
Reynall (1863), 14 C. B. N. S. 328 ; 2 New Rep. 
78 ; 32 L. J. C. P. 164 ; 8 L. T. 281 ; 9 .fur. N. 8. 
1077 ; 11 W. R. 700 ; 143 E. R. 472. 

Annotalions : — ^Dbtd. Uowiirih v. Bioarky (1887), 19 

Q. B. 1). 303. Refd. Lomau v, Flciuber (1873), 28 L. T. 

499 ; Lurnaa v. lloualcy (1871), 31 L. T. 833. 

89. .] — Under Medical Act, 1858 (c. 90), 

ss. 31, 32, Sc Apothecaries Act, 1815 (c. 194), 
s. 21, in order to recover for medicines Sc attendance 
as an apothecary, it is necessary that the practi- 
tioner should liave been qualified Sc registered at 
the time of the services rendered, & it is not 


PART III. SECT. 8, SUB-SECT. 1.— H 

86 i. Negligence of professional /rfey 
— Larc exercised in selection of staff. }- 
In an action for damages brought b: 

Hobart Publl 
Hospitejs Board : — Held : under tb 
Hospitals Act, 1918. the Board's so] 
duty with regard to medicine & surgor; 
vvas to use us much oare as was neccssar 
to see that its medical ofDoers were si 
qualUed by their skill & trustwortb; 
J»y their character as to flit them fo 
their respective offloes.— Cummins t 
Hospitals Boari 
(1923). 19 Tas. L. 11. 18.—AUS. 


86 ii. — .] — Thompson v. 

o, u. It. 110.— CAN. 


86 iii. .] — ^Apart from 

spiKdal contract the managers of a 

S ublio hospital are not responsible to 
le patients whom they receive, 
whether paying or non-paying, for 
unskilful or negligent modioal treat- 
ment, provided they have exercised 
due care in the selection of a com- 
petent stair. — F oote v. Shaw Stewart, 
[1912] a C. 69.— BOOT. 

PART III. SECT. 4, SUB-SECT. 1. 

, 88 I. At what time practitioTier must 
he registerednh^The proof of registra- 
tion required by Medical Act, s. 32, 
by which modioal men are precluded 
from recovering for prof eeaional serviooB. 
without proof of registry, Is proof that 


pltf. is registered at the time he tenders 
such proof in evidouoe. — H affibld v, 
Mackenzie (1860), 10 I. C. L. R. 289. — 

IR. 

88 il. .] — ^A medical practitioner 

cannot recover fees lor modioal attend- 
ance unless he was registered under 
Medical Practitioners' Registration 
Act, 1 869. at the timo the sorvloes were 
rendered.-rRussBLL v. Sims (1900). 
18 N. Z. L. R. 773.— N.Z. 

d. Registration abroad — Services 
rendered abroad,] — Wiimot v, Shaw 
(1881). 14 N. S. R. (2 R. &: G.) 343 ; 
2 O. L. T. 96.— can. 

e. Registration of locum tenens ,] — 
Where plaintiff, admittedly a registered 
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produce at the trial a certificate 
of registration obtained after action brought. 

oo'^ipus that the qualification & registration 
o^ht to exist at the time tlie services are rendered, 
& not merely at the time of trial (Bij^ckburn, .1.). 
—Leman v, IJouseley (1874), L. K. 10 Q. B. 

5 Q- B. 22 ; 31 L. T. 833 ; 39 ,1. P. 

182 ; 23 W. K. 235. 

^nij^ation Refd. Dowuri li v, Broarley (1887), 19 Q. B. 1). 

OVO9 


^nn T*^ — Pnder Medical Act, 1858 

(c. 90), 8. 32, a duly qualified & registered modicjil 
practitioner is not entitled to recover chai’ges for 
medicines supiilied or medical services rendered 
by an unqualified & unrcgistei'cd assistant, wluu*e 
such services have been wholly rendered by the 
unqualified assistant, & where no part of Hiich 
services has been rendered by the qualified prat^ti- 
tioner himself. 

(2) Senihle : to entitle a medical pra(;titioner 
to recover charges for such servi(*es, it is necessary 
that he should have been qualifi(‘d & registered 
at the time of rendering such services, as 
well as at the trial. — IJowAitTii v. .BRp]AiiiJfiY 
(1887), 19 q. B. 1). 303 ; 50 J.. .1. Q. B. 543 ; 50 
T. 743; 51 .T. P. 440 ; 30 W. U. 302; 3 
T. L. R. 080, D. 0. 


Sub-sect. 2. — Registeued PuACTiTioNEits. 

A. hi Ornrral. 

See, 710W, Medical Act, 1S80 (c. 48). 

Note. — Cases prior in Malical Aef, 1880 (c. 18), 
which deal solely with ihe right of a physician' to 
recover fees or of a surgeon io recover fees for work 
done as physician, have been O'mitted as obsolete, 

91. Amount recoverable —Where no agreement 
— Quantum meruit — Question for Jury.] -1 wfw 
of opinion, that fees to physitdans or lawy<?rfl, were 
by the civil law merely honorary, & were not to 
be demanded, or recovered ; but sii[)i)osing thc^y 
were recoverable at common laws it must be upon 
a quantum incruil, to be settUvl by a jury, which 
must depend upon the eminence of the }>hysician 
(Sir George Lee). — Von SousNOAin, v. IIampe 
(1752), 1 U‘c, 102 ; 101 E. li, 38. 

92. Reasonable charge — Question 

for Jury.] — A surgeon apotliecary may, besides 
his charges for medicin<‘, recovtir such cliargos for 
attendances, as tJje jury sliall consider to fair 
& reasonable. — H andey v, Benson (1830), 4 
C. & P. 110, N.P. 


98. Attendance — Amount left blank in 

bill.] — If a surgeon furnishes a bill to Ids patient 
& he leaves a blank for bis charge for attendances ; 
if the patient pays a ceitfiin sum on that account, 
as the surgeon made no specific charge, he is 
bound by the sum so paid, & can recover no more. 
— Tuson V, Batting (1800), 3 Esp. 192 ; 170 
E. R. 584, N. P. 

94. Attendance under expectation of legacy — 
No legacy given — Whether practitioners entitled.] — 

A surgeon forbore io send in his bill for medicines 
& a.tt.endance to a deceased pat ient in her lifetime, 
under the cxpe(;tation of a legacy. On her death, 
finding she had left 1dm nothing, ho made a claim 
on her <ixors. : — Held : he was entitled to recover, 
no proof having Ix'en given of any understanding 
hcitween the part ic^s that he was to be paid only 
by a legacy. — B axter v. Gray (1842), 3 Man. & G. 
771 ; 4 Scott, N. R. 371 ; 11 U J, C. P. 03 ; 133 
E. R. 1349. 

Annul aiions : — Consd. IFuIko v. ITuIm' (1856), 17 C. B. 711. 

Refd. T1 i€> JoHO])h Boxter (1869), 20 L. T. 820 . 

95. Disallowance of payment by 

executor.] — A pliysic.ian attended B. during several 
of ihe last yc'ars of his life, without any payment 
being made to him, but upon some understanding 
that remuneration was to be made by a legacy, 
wbich was not done, i’he exor. paid to the 
physician £100, as n i‘emun(‘ration for the services 
performed, which tlie Master disallowed. ITi^on 
exceptions to the report : : there was 

nothing to i*aise an implii*(l contract ; the exor. 
had pliwted himself in tlu* situation of the pliysician, 
tVi. w'as not entitled to have the payment allowed. — 
SiiAi.U’Ross 1 ’. Wright (1850), 12 Heav. 558; 
19 L. J. Vh, 443 ; lO L. T. O. S. 257 ; 14 Jur. 
1037 ; 50 E. R. 1174. 

Annolation : — Montd. lie HownRon, Flold v. White (1885), 

29 Oil. 1). :I58. 

96. Negligence as defence to action — By 
apothecary — Acting under direction of qualified 
practitioner.] — It is a good dehuioe in an action 
by an apothecary that; lie tre;it(‘d tiie iiatient 
ignorantly or hniu’opcrly. AliterU (he medicines 
w^ero administ or(‘(l under tJie direction of a 
pliysician. 

In a case wdiore tlu^ demand is compounded of 
skill A:, things administ (»red, if the skill, wliich is a 
I)fiucii)al part is w^anting tJie ac’tion fails. ... If 
th(? medicines applitnl had been given under the 
direction of a physici;m, hoivever improper they 
miglit he, the ard-iori sliould }»e supported, because 
the skill would not in that case bo the ground of 


medical practitioner, Hiicd for foes for 
Iirofessioiial sorvlccH roiidorcd partly 
by liimsolf & partly by Juh locum 
tenens & producc<l the c(;riiflcate of 
registration of his locum ienrns : — 
IleM: 8uoh production was snltlcicnt 
evidence of registration. — K atz v. 
Drew (1914), W. R. 751.— S. AF. 

PART III. SECT. 4, SUB-SECT. 2.— A. 

f. Amount recoverable — Where no 
agree^nerU—Quanlum meruit.] — Koks v. 
London (1911), 18 O. W. R. 82 ; 2 
O. W. N. 583 ; 23 O. L. R. 74.— CAN. 

g. Reasonable charge ,] — 

Action for medical services roudered 
deft.*fl wife. As to the proper scale of 
fees the reasonable niio is to pay the 
charges current in tlie locality whei-e 
the services were rendered. — Bisset v, 
Stewart (N. S.) (1910), 8 E. L. R. 
82.— CAN. 

h. .] — Marirn V, 

Lubsirr, 22 C. L. T. 418.— CAN. 

k, .] — Wliore a 

doctor's account appears, according 


to modicul usage & the cuKtom of tlio 
place, to be excessive, the. ct., wlUioiit 
nwcssarily taxing cacli Hejiuiiile Hem, 
will reduce it to what, on a generul 
view of the caae. HceiuH fair & reai-on- 
ablo under the circumstances.- ■ 
Vki maak V. Roussjsau, [1907 J E. D. C. 
123.— S. AF, 

l. special remunerafion-.] — 

TJio performing of a major operation 
is one of those special duties of a 
medical man whicli is entitled to special 
reuiimeratioii, not only for the actual 
time Sc labour employed, but also for 
the sjiocial degree of prouMslonul train- 
ing Sc skill necessary to perform sucli 
an operation. — Ranj>atx v. Orr (1908), 
18 C. T. R. 402.— S. AF. 

m. .1 — Phillips r. Stkvn, 

119181 C. P. D. 247.— S. AF. 

n. Who may be HaJMc — Paiienl in 
hospital. Y—Held : although the liospi t al 
wa.s primarily an eleemosynary institu- 
tion, yet as there was no bye -Jaw 
proliibitlng the house surgeon from 
charging for services I'oiidurod to 
patients able to pay. Sc who resorted 


to the iii.stitiition for the sake of 
better attondanco, pitf. could recover 
on an imiiied nssimipsil. — Farrell v. 
McLarkn (1878), 12 N. S, R. (3 R. & 
G.) 75.— CAN. 

o. .1 — Galt IIospit.vl v. 

Lynn fAlla.) (1922), 69 D. L. K. 716. 
- - CAN. 

p. .] — HoYES V. M'Huon 

(1900), 31 1. L. T. 181.— IR. 

q. Mmiiripalily.] — A muni- 

cipality Is liable for the expenses of a 
modicul practitioner engaged by a duly 
eonstltutiid board of health to attend 
cases of sniallpox, but not for Ids 
wrongful dismissal. — M cKay r. Cape 
Hrkton Municipality (1889), 21 

N. S. R. 492 ; 18 S. C. R. 639.— CAN. 

r. OroioTL.] — Molony v, 

OoLoviAL Government (1894), 4 

C. T. R. 166.— S. AF. 


V. M /HI ifiiuy rniiwct 

sistmU — raiicnt must agree to employ 
meiU.] — Lindsay v, Ti^da, [19231 2 
D. L. U. 3 189 ; 50 N. H. R. 210.— CAN. 
n, .] — orh «. 
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Sect. 4 . — Beoavery of charges: Svh-sed. 2, A., B. <fc 
(7. ; evbsede. 3 d: 4. Seda. 6, 6 cfc 7 : Svib- 
aeda, 1 <fe 2, A.] 

the action (Lord Kenyon). — ^Kannen v. M‘Muj-.lkn 
(1791), Peake, 83 ; 170 E. B. 87, N. P. 

97. Who may be liable— Attendance on pauper 
— Stranger.] — ^A deputy overseer, or even a mere 
stranger, directing a surgeon to attend a poor man, 
is liable to pay the surgeon. — ^Watung v. Walters 
(1823), 1 C. &P. 132, N. P. 

98. Overseer.] — ^Watling v. Wal- 

ters, No. 97, ante. 

Attendance on lunatic.] — See Lunatics, 

Vol. XXXIII., p. 167, No. 635. 

Attendance on servant.] — See Master & 

Servant, p. 115, Nos. 862-867, ante. 

B. Graiuitoua Services, 

99. Practitioner not practising for profit.] — 

Attendance by a medical man on tlie deceased, 
held, under the circumstances, to have been 
gratuitous, & his demand, as a debt against the 
assets, was rejected. 

Pltf. was on sick furlough. He was entitled 
to practice for profit but he did not do so ; he 
prescribed & attended patients for his father &, 
brother, but never took fees or sent in a bill. He 
did so also for other persons, but only as an 
amateur & friend, & took no fees (Romilly, M.B.). 
— Packman v. Vivian (1867), 24 Beav. 290 ; 53 
E. R. 369. 

100. Attendance on family of deceased medical 
man — Custom.] — ^Although there is not a binding 
custom, there is a very general practice among 
medical men not to charge the widow & children 
of a deceased medical man for attendance. If, 
therefore, a doctor intends to charge in such a 
case he must say so, & thus give the patient the 
opportunity of declining his services & of going 
to another doctor who will not charge. — Corbin 
V. Stewart (1911), 28 T. L. R. 99. 

C. Services by Unqualified Assistant. 

101. Whether fees recoverable.] — Howartu v. 
Brkarley, No. 90, ante. 


Hub-bect. 3. — Unregistered Practitioners. 

102. Right to. sue for fees — Action against 
patient.] — If a medical practitioner passes liimself 
off as a physician, although he has no diploma & 
no right to assume that cliaracter, he cannot 
mainWn an action for his fees. — L tpsc^ombk v. 
Holmes (1810), 2 Camp. 441 ; 170 E. R. 1211, 
N. P. 

Annotations Held. Shoarwood v. Hay, WIIIh v. Laiiin'idga 
(1836), 5 Ad. & £1. 383 ; Vcitch v. Hussoll (1842), Car. & 
M. 362. 

103. Employment induced by fraud.] 

— One who professes to cure disorders within a 
specific time by means of sovereign medicines, & 
induces another to employ him by false & fraudu- 
lent professions of his skill, cannot recover for 
medicines or attendance. — HuPE v. Phelps (1819), 
2 Stark. 480, N. P. 

104. Action against qualified practitioner 

—Employer of plaintiff.] — (1) Medical Act, 1858 


(c. 90), B. 32, which prohibits an unregistered 
practitioner from recovering for advice, attendance, 
or medicines supplied, is not confined to cases in 
which the patient is sued. (2) Though an un- 
registered assistant may sue a registered practi- 
tioner for salary, an unreipstered practitioner 
cannot sue a registered practitioner for medicines 
supplied to or attendance upon the patients of 
the latter at his request. 

A medical officer of a Peruvian vessel of war 
lying in the Thames engaged pltf., an unregistered 
practitioner, to attend the crew & troops, partly 
on board the vessel & partly on shore, during his 
temporary absence. In an action against the 
Peruvian officer for the services thus rendered : 
— Held : Medical Act, 1868 (c. 90), s. 32, 

precluded pltf. from recovering. — D e la Rosa 
V. Priei’O (1864), 10 C. B. N. S. 578 ; 4 New 
Rep. 463; 33 L. .T. C. P. 202 ; 10 L. T. 757 ; 
10 Jur. N. S. 851 ; 12 W. R. 1020 ; 2 Mar. L. C. 
07; 143 E. R. 1253. 

Annotation: — As to (2) Consd. Howarili v. Broarley (1887), 

19 Q. B. D. 303. 

105. Osteopath — Holding foreign diploma — 

Treatment not within Medical Act, 1858 (c. 00), s. 82.] 

— Hall v. Trotter (1921 ), 38 T. L. R. 30, 1). (). 

106. .] — Macnaghten v. 

Douglas, [1927] W. N. 156. 

Registration as condition precedent to right to 
sue .] — See Sub-sect. 1, ante. 


Sub-sect. 4. — ^Apothecaries. 
See Part IV., Sect. 3, post. 


SEcrr. 6.— PRIVILEGES AND EXEMPTIONS. 

Whether exempted from performance of public 
duties.] — See, generally^ Medical Act, 1858 (c. 90), 
s. 35. 

Jury service .] — See Juries Act, 1870 (c. 77), 

s. 9, Bched. 

Service in militia .] — See Territorial Army 

& MiUtia Act, 1921 (c. 37), s. 4 (1), sched. II. 

107. Medical witness — Whether bound to dis- 
close confidential communications.] — There is no 
privilege ... in the case of a medical man (Best, 
C.J.).— Broad v. Pitt (1828), 3 C. & P. 518 ; Mood. 
& M. 233, N. P. 

AnnotaiUyns Eeld. Groonoiiffh u. GaskolJ (1833), 1 My. & K. 

98. Mentd. Uorrinp r. Olobery (1842), 1 Ph. 91 ; Dwyor 

V. Ck>11inB (1852), 21 L. J. Ex. 225. 

108. •] — TJie foundation of this nile 

is not difficult to discover. It is not, as has some- 
times been said, on account of any paiticular 
importance whicli the law attributes to the business 
of legal pit)fessors, or any particular disposition 
to afford them protection, though ccitainly it 
may not be very easy to discover why a likii 
privilege lias been refused to others, & especially 
to medical advisers (Lord Brougham, C.). — 
Grbenitouoh V. Gaskkll (1833), 1 My. & K. 98 ; 
Coop. temp. Brough. 96 ; 47 E. R. 35, *L. C. 
Annotations : — Mentd. Mooro r. Terrell (1833), 4 B. & Ad. 

870 ; Bland v. Waiiiwrigrht (1835), 4 L. J. Ex. Eq. 19 ; 

Meath (Bp.) v. WliicheHtor (1836), 10 Bll. N. 8. 330 ; 

Storey v. Lennox (1836), 1 Keen, 341 ; Turquand r. 

Kniifht (1836), 2 M. & W. 98 ; Dosborongh v. HawliuB 


Strvenbo.v (1908), 25 S. C. 199 ; 18 
O. T. R. 210.— S.AF. 

b. Consultant .] — In the ab- 

senoe of a special agreement, any 
person oalllng in a second physician 
as a oousnltant of his ordinary 
physioian, must be taken to agree to 


pay the ordinary foes ohargeahle for 
consultations. — (Ireathkad & CJhkw 
V . Stanton (1896), 9 E. D. C. 189.— 

S. AF. 

PART III. SECT. 6. 

107 i. Medical witness — Whether 
bound to disclose confidential com- 


munications.] — Held: a witness is 
absolutely privileged in respect of 
statements made in giving his evidence 
if pertinent to tlio matter at issue ; 
but this privilege does not extend to 
statements made in precognition. — 
A. B. V. G. D., 11904] 7 F. (Ct. of Sega.) 
72.— SCOT. 
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(1838), 3 Mr. & Or. .<>15 ; Mackoiusle v. Yoo (1841). 2 
Curt. 866 : Horriiiff Clobery (1842), 1 Ph. 91 ; Llewellyn 
V. Baddeiey (1842), 11 L. J. Oh. 310; WolBlnj^ham v. 
aoodrloke (1843), 3 Hare, 122 ; Woekn v. Argent (1847), 
16 M. & W. 817 ; Chant v. Brown (184U). 7 Haro, 79 ; 
Clyn V. Caulfield (1851), 3 Mac. & G. 463 ; Riwscll v. 
Jackson (1851), 9 ITure, 387 ; Wiirdo v. Wardo (1851), 3 
Mao. Sc G. 365 ; lie Oolimihlne, Kx p. Allen (1853), 1 
Bankr. & Ins. R. 43 ; Brown r. Poster (1857), 1 H. & N. 
736; Ford v. Tennant (No. 2) (1863). 32 Bear. 162; 
Ramabotham v. Senior (1869), L. R. 8 l£q. 575 : Ross v. 
Gibbs, Gibbs v. Ross (1869), L. R. 8 Kq. 522 ; Wilson v. 
Northampton &BanburyJunetIon Ry. (1872), L. R. 14 Eq. 
477 ; Smith r. Danioll (1874), L. It. 18 Eq. 649 ; Anderson 
V. Bank of British C'olunibia (1876), 2 cli. JJ. 644 ; R. v. 
Cox & Railtnn (1884), 14 Q. B. D. 153; Re Strachan, 
[1895] 1 Ch. 439 ; Ainsworth v. Wilding, [1900] 2 Ch. 315 ; 
O'Rourke v. Darblshiro, [1920] A. C. 581. 

.] — See, further, lilviDKNt’B, Vol. 

XXII., pp. 419, 420, Nos. 429IM300. 

Right to compensation for loss of time.] — 

See Evidence, Vol. XXII., p. 410, Nos. 4570- 
4.572. 

Right to fees at coroner’s inquest.] — 

See COBONEBS, Vol. XTTI., p. 240, Nos. 184, 185. 
Medical reports of accidents— When privileged.] 

See DLS(Y)VEuy, Vol. XVIII., pp. 189-142, Nos. 
892-900. 

Diplomatic privilege — ^Ambassador’s retainer.] — 

See Constitutional Law, Vol. XI., p. 5 JO, No. 
434. 


Sect. 6.— THE PRACTICE OF ANATOMY. 

See, generally. Anatomy Act, 1832 (c. 75). 
Exhumation & disposal of bodies an indictable 
offence.] — See BuniAii, V^ol. Vll., pp. 521, 559, 
Nos. 3, 4, 362. 

Burial of remains.] — Sec Anatomy A(;t, 

(c. 75), s. 13; Anatomy Act, 1871 (c. 10), s. 2 ; 
Anatomy (Kngland & Wales) Order, 191(5. 


Sect. 7.— UNQUALIFIED PERSONS. 

Sub-sect. 1. — In General. 

109. Agreement with qualifled practitioner — 
Service as assistant — Legality — ^Effect of personal 
abstention from practice,] — Apothecaries Act, 1815 
(c. 194), prohibitinKmedical practice by unqualified 
liersons is not repealed by iuii)lication by Medical 
Act, 1858 (c. 90). 

Deft., a duly qualified medical practitioner, 


I agreed with pltf., a medical practitioner not duly 
I qualified, but who was described in the agreement 
as “.nodical practitioner,’’ to serve pltf. as 
I aissistant in his profession as a medical practitioner, 
& not to practise at li. within five years after the 
close of the engagement. Pltf. applied for an 
i injunction to prevent deft, from practising at R. 

' in breotih of this agreement. - . j - 1 

Tiie judge lield that the Medical Act of 1858 did 
not prohibit unqualifieid peraons from practiring 
medicine, its object being only to enable the public 
to distinguish between qualilied & unqualified 
practitioners, that the use by an unqualified person 
in a private agreement with another medical man, 
of any of the titles for the wilful use of wliich by 
an unqualified pei'son, for the purpose of deceiving 
the public, penalties were imposed by sect. 40 
of the Act, was not an offence within that sect., 
that the agreement therefore was not illegal, & 
that pltf. could enforce i(.s terms, was entitled 
to an injunction. .... p 

Deft, appealed, & on appeal showed th;it pltf. 
had given various certificates of cause of death, 
which showed that pltf. had attended deceased 
persons during their last illness, & from which it 
was to be inferred that he attended patients in the 
way in which a medical practitioner ordinarily 
attends, & in fact personally acted as an apothe- 
cary: — Held: his doing so was made illegal by 
Apothecaries Act, 1815 (e. 194), s. 14, the agree- 
ment therefore was to assist pltf. in carrying on a 
business which lie could not lawfully carry on, 
A; the agreement was illegal & could not bo 
enforced. Sernblc : if pltf. had carried on his 
business by means of duly qualified assistants, 
without personally acting as a physician, surf^on, 
or apothecary, tlie agreement might have been 
legal!— Davies v. Makuna (1885), 29 Ch. D. 590 ; 
51 L. J. Ch. 1148; 53 L. T. 314 ; 50 J. P. 5 ; 33 
W. B. 008 ; 1 T. L. B. 420, C. A. 

Annotation Reid. Bellorby r. Hcywortli. [ 1909 ] 2 Ch 
23. 


Sub-sect. 2, — J^rockedings against Unqualified 
Persons. 

A. In General. 

See Apothecaries Art, 1816 (c. 194), s. 14 ; 

1 Medical Act, 1858 (o. 90), Preamble, ss. 40-43 ; 
I Venereal Diseases Act, 19J7 (c. 21), s. 1. 


PART III. SECT. 7, SUB-SECT. 2.— A. 

c. Effect of Medical Act, 1858 (f. 
90) — TfVM) wav instUvte jtrocej’dings.] 
— ^Any iiiombor of tlio piiblk; may 
institute proceediujfH under aect. 40 
of above Act. — Clarkk v. M'Guiuk, 
11909] 2 I. R. 681.— IR. 

d. Representation as to qualifica- 
tion— What amounts <o.]— SrisrwKNS 
r. JAYASIN'GA (1913), 15 W. A. L. Jl. 
55.— AUS. 

e. .]— U. V. Tkbtt (1880), 

45 U. 0. R. 144.— UAN. 

f. Conviction — Appc(d.] — 

Applt. having been convicted before 
josUoes ot havluiT preb^iided to be a 
physician, appealed to the quarter 
HO^ons & was found guilty : — Held : 
the sessions had no power to reserve 
a case for the opinion of the ct.— 
Pomeroy u. Wilson (1866), 26 U. C. R. 
45.— CAN. 

g. Onus of jwoo/.] — B v. 

Kingston (1004), 24 N. Z. L. R. 431. — 
N.Z. 

h. Quesiion for jury. 11. u. 

Sbarby (1906), 26 N. Z. L. R. 690. 
-44.Z. 


lo.) — S tephens 


V. Taxjfik Raad (No. 2) (1914), 1C 

W. A. L. R. 136.— AUS. 

1 .] -U. r. Hall 

(1885), 8 O. R. 407.— CAN. 

.1— J^IIOVTNOIAI. 

1 MkdicalBoarjmj. Washington (1880), 
19 N. H. R. (7 It. Sc G.) 470 ; 8 C. L. T. 
16.— CAN. 

n. — Deft, at* 

i<?u(h 5 d a c-ouple of sink persons for 
which he recelvoil payinont, but ho 
neither prescribed uor administered 
any medicine, nor gave any advice, 
his treatment consisting of merely 
sitting BtUl & fixing his eyes on the 
patient //cW : this was not a 
T>nu:tisliig of mcdicliio. — R. v. STKWAltT 
(1889), 17 O. R. 4.— CAN. 

o. .]— Provincial 

Medical Board r. Bond (1890), 22 
N. S. R. 163.— CAN. 

.. — - ,] — R. V. Uo- 

wartu (1894), 24 O. R. 561.— CAN. 

.]— Doft., with 

the object of making sales of mc^cines 
professed by him to be specific for 
certain diseases, held public meetings, 
invited proposed purofiwers to dodare 


their symptoms. Sc puhliely examined 
them & applied the renu«ly : — l/cld : 
tills was iiractJHing medicine for gain 
or hope of reward. — it, v. Barnfield 
(n/fas HKOUAH) (1895), 4 B. G. R. 305.— 

I CAN. 

p. - - -- ■ — — 1 — R. u, Couj.* 

RON (1896), 27 O. R. 59.— CAN. 

t. .1— Diagnosing 

only, or professing to diagnose, without 
prescribing a remedy or medicine, is 
not a j)ruf!ti.4ing of medicine. — 11. v. 
VALLTiAlJ. 20 G. L. T. 310 .— can. 

a. .] — R. V. Ron- 

deau (1903), 5 Terr. L. R. 478.— CAN. 

b. .1 — It Is un- 
lawful under Medical Act, R. S. M. 
1902, B. 62, for a person not registered 
under the Act to iiroctlBO as an electro- 
therapeutist for hire, gain, or hope of 
reward. — Bkroman v. Bond (1904), 24 
C. L. T. 152 ; 14 Man. L. R. 603. — 
CAN. 

aa. Re Ontario 

Medical Act (1906). 8 O. W. R. 766 ; 
13 O. L. 11 . 601.— CAN. 

bb. ■ ■— - — — .1 — R. V. 

Raffbnbbrg (No. 1) (1909), 12 

W. L. R. 419.— CAN. 
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Sect. 7.— Unqualified persons: Sitb’seri. 2, A. &B. 
la), Ih), (c) <fc (d); sub-sed, 3. Sect. 8.J 

110. No Indictment lies at common law.] 
Anon. (1664), Sty. 433 ; 82 E. E. 839. 

111. Ellectol Medical Act, 1858 (c. 90)— Apothe- 
caries Act, 1M5 (c. 194), s. 14, not repealed.] 
Davies v. Makuna, No. 109, ante. 


B. WUfxdly and Falsely Pretending ^ etc. 

(a) Question of Law or Fact. 

112. Question of fact,] — Ladd v. Gould, No. 
130, post. 

113. .] — K., who was legally qualified as 

a surgeon & apothecary, & registered as such under 
Medical Act, 1858 (c. 90), was, before the time of 
passing of that Act, possessed of a German medical 
diploma, & called himself Doctor K. He con- 
tinued to use that description after the passing of 
the Act, though not registered as doctor of 
medicine : — Held : no evidence that he had wil- 
fully & falsely pretended to be, or taken or used 
the name & title of a doctor of medicine so as 
to render him liable to a penalty under Medical 
Act, 18.58 (c. 90), 8. 40. 

It is a matter of fact for magistrates only to 
decide, not one of law to be reserved for the opinion 
of this ct. as decided in Ladd v. Gould, No. ISO, 
post (Wilde, B.). — Ellis v. Kelly (1860), 6 
H. & N. 222 ; 30 L. .1. M. 0. 35 ; 3 L. T. 331 ; 25 
J. P. 279 ; 6 .Tur. N. S. 1119 ; 9 W. li. 66 ; 158 
E. II. 92. 

AmuyitUUmn : — Coiisd. R. V. Bak etc. J.l. & Clarke (1891), 

66 L. T. 416 ; Stool v. Ormsl.y (1894), 10 T. L. R. 483 ; 

Hunter v. Clare, [1899] 1 Q. B. 635. Refd. Carpenter v. 

Hamilton (1877), 41 J. P. 615; R. v. Lewis (1896), 40 

Sol. Jo. 515 : Brindley v. Shelton Iron, St«el &; Coal Co. 

(1923). 128 L. T. 783. Mentd. Leman v. Fletcher (1873), 

L. JC. 8 Q. D. 319. 

114. .] — Ilesp. kept a shop, where he 

dispensed medicine & gave advice ; he had a 
diploma in the window, in wliicJi he was described 
as “ .John Hamilton, Doctor of Medicine of the 
Metropolitan Medical College of New York,” & 
he so held liiraself out to the world ; & the magis- 
trate i*eported that it was not satisfactorily proved 
that resp. was not entitled so to describe himself. 
He wiis not registered, & held no qualifications 
wliich would entitle him to be registered under the 
Medical Act, 1858 (c. 90). The magistrate having 
dismissed a complaint brought against resp. 
under Medical Act, 1858 (c. 90), s. 40 ; — Held : 
the decision of the magistrate was right, as the 
only evidence of any false pretence was, that 
resp. pretended to be what he really was ; & also 
it was a question of fact for the magistrate’s 
decision rather than one of law for the ct. — 
Carpenter v. Hamilton (1877), 37 L. T. 167 : 41 
J. P. 616, D. C. 

Annotation : — ^Refd. R. v, Lewis (1896), 40 Sol. Jo. 515. 

116. .] — Besps., Frickhart & Bridgwater, 


were clmvgcd with wilfully S 
to be respectiveJv doctors of 
to Medical Act, 1868 (c. 90), s. 
case, the only proof of the chaise oriered was a 
copy of the Medical Register for the year, in which 
her name did not appear, & the evidence of the 
informant, a retired doctor of medicine, to whom 
she gave a medical certificate signed with the 
letters M.D. after her name. She had a degree of 
M.D., University Zurich, 1877, in respect of which 
she had at one time been registered. In Bridg- 
water’s case, the only pi-oof was a copy of the 
Medical Register for the year, in which Bridg- 
water’s name did not appear, & the evidence of 
the same informant, who had twice consulted 
Bridgwater & received from him, for payment, 
medical advice & medicine, & an unsigned cer- 
tificate. In Bridgwater’s handbills, & on the 
window blinds of his place of business, he was 
described as “ Dr. Bridgwater, M.D., U.S.A.,” 
& in his consulting room was hung up what pur- 
ported to be a diploma of some American uni- 
versity. The magistrate dismissed the summons in 
either case, on the ground tliat there was no proof 
of any wilful & false pretence : — Held : the 
magistrate could not be called upon to state a 
case, as his determination had proceeded solely on 
a question of fact. Whether a person having a 
non-registrable title & knowing it to be such, by 
using the title M.D., commits an offence against 
the statute, & how far the question is a question 
of fact or a question of law, is doubtful. — ^B. v. 
Lewis (►Stipendiary Magistrate) & Frickhart, 
B. V. Lewis (Stipendiary Magistrate) &: Bridg- 
water (1896), 60 J. P. 392 ; 12 T. L. B. 415, 433 ; 
40 Sol. Jo. 515, D. C. 

(h) WUful and False Pretence. 

116. Necessity for proof.] — E llis v. Keixy, No. 
113, a7iie. 

117. .] — Pedgrift V. Chevaluer, No. 129, 

post. 

118. .]— Steel v. Obm:sby (1894), 10 

T. L. B. 483, D. C. 

Annotation: — ^Refd. U. v. Lewis & Frickhart, R. v. Lewis 

& Bridgwater (1896), 60 .1. P. 392. 

119. .] — ^A licentiate of the Society of the 

Apothecaries of Ixjndon under a diploma granted 
by that body since 1886, although duly registered 
as a medical practitioner under Medical Acts & 
entitled to practise medicine, surgery & midwifery, 
is not entitled to describe hims^ as a physician ; 
but such a description, though incorrect, does 
not subject him to the penalty imposed by Medical 
Act, 1858 (c. 90), B. 40, unlesB it be also made 
wilfully & falsely. — Hunter v. Clare, [1899] 1 
Q. B. 635 ; 68 L. J. Q. B. 278 ; 80 L. T. 197 ; 63 
J. P. 308 ; 47 W. R. 394 ; 15 T. L. R. 161 ; 43 
Sol. Jo. 367, D. C. 


' ffttaely pretending 
medicine, contrary 
40. In fViokliart’s 


e. (Bur- 

rows) t>. Evans (1910), 23 B. 0. R. 128. 
*“~CAN. 

I. .]— R. V. 

McSloy, 11917) 1 W. W. li. 112.— 


g. 7- .] — To enable a 

proprietor of a bath to come within 
the exception in tlie proviso to sect. 
03 of the JUedical Act, the primary 
object of the establishment must be 
the bath, & any treatment given mnst 
be incidental thereto. — R. u. Telford, 
(1921) 2 W. W. R. 255 ; 68 D. L. R. 
593.— AN. 

*»• .] — R. V. 

O’Maluby (Alta.), [1924] 3 D. L. H. 
430 ; 11924) 2 W. W. R. 652.— CAN. 


k. .) — R. r. Han- 

nah, [1913) App. D. 48. — S. AF, 

l. .]_R. V. 

Bezindkahout, [1922) App. D. 200. — 

S. AF. 

m. Form of conviction.] 

— R. V. Hesskl (1878), 44 V. C. R. 61. 

—CAN. 

n. .] — ^A conviction 

under Ontario )Vledical Act, 1877, for 
practising without being registered, 
was Quashed, because, in default of 
payment of the tine imposed, distress 
was also awarded. — R. v. Sparuam 
(1885), 8 O. R. 570.— CAN. 

o. .1 — A oonvlo- 

tiun under Ontario Medical Aot, 
1887. fill* ni» niAilIntnA foi* Raya * 


— Ileld: bad for uncertainty in not 
specifying the particular act or acts 
which oonstituted the practising. — R. 
V. CouifiON (1893), *24 O. R. 246. — 

CAN. 


p. .) — Re Waoneb 

1916), 33 W. L. R. 415 ; 9 W. W. R. 


g. IVho may be liable,] 

— Deft., an unenfranchised treaty 
Indian, residing on a reserve, was con- 
vloted for having praotlsed medicine 
for hire, in Ontario, but not upon the 
reserve, without being registered under 
Ontario Medical Act, 1897 : — Held: 
deft, was subject to the provisions of 
the Medioal Act, & was properly con 
vloted.— R. V. HttL (19071, lo O. L. R. 
iOB • 1 1 O W D 90 TAN 
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Part TIL— Medical Practitioners. 


(c) Asaumplion of Title of Doctor, 

120. By person qualified as surgeon.]— Eixis 
V, Kexly, No. 113, ante, 

121. By person with foreign qualifloation.1 — 
Andrews v, Styeiap, No. 43, ante. 

122. — — .] — A medical practitioner registered 

as Licentiate of the Society of Apothecaries 
London 1885, but not qualified to be registered 
as M.D. physician, or surgeon, under Medical Act, 
1868 (c. 90), placed “M.D.” after his name on 
vaccination certificates, & in other ways des(*.ribed 
himself to^ the public os M.D., as “ physician & 
surgeon,” in some cases with the furtlier addition 
of “ legally registered practitioner ” 7/c/d : he 

could be convicted of wilfully & falsely pretending 
to be a doctor of medicine, physician, & sur- 
geon, contrary to Medical Act, 1858 (c. 90), s. 10. 

Deft, says ho is in possession of a degrtui of 
“ M.D.,” not of any of the universities mentioned 
in the Act, but of some institute at Indianapolis, 
in America. If he wore not claiming to practise 
& to take privileges under the Act, ho would have 
a perfect right to put “ M.D.” after his name, tVt 
it would not be necessary for liim to add anything 
to show that it was not a degree conferred by Edin- 
burgh, London, Dublin, or any other place but 
Indianapolis. ... A person wlio may be an 
excellent doctor of medicine may b(5 an absolutely 
incompetent surgeon & if he put surg(‘on aftcu* his 
name when ho was M.D. only he would be mis- 
leading people (Loud Cot^euidCiK, — U. v, 
DAKRifc, ETC., .T.T. A Clarke (1891), 09 L. T. 410 ; 
50 J. P. 400 ; 17 Cox, C. C. 575 ; sub vom, 11, v, 
Aston, Biuminoham, JJ., 8 T. Ji. B. 123, 1). C. 
Annolatimi Distd. iruiiter v. (71are, [1 8‘Jl) I 1 Q. «. G35.' 

123. When foreign qualification disclosed.] I 

— Caupentru V. Hamilton, No. 114, ante, 

124. .] — R. V, JiEwis (Stipendiary 

Magistrate) & Pkickuart, Ji. v, JiEwis (Sti- 
pendiary Macusthate) & Bridc. water. No. 115, 
ante, 

126. ,] — R. V, Peudinanii (1890), 12 

T. h, R. 135. 

126. By member of botanic college.] -Steel 
V, OuMBBY (1894), 10 T. li. R. 483, 1). C. 

Annolalion : — Reid. Jt. v. IjOwiH if: FrRjkliarl, U. v. IjcwIh 

A' Biidprwuter (1S{)«), 00 .J. 1', 

127. By licentiate of Society of Apothecaries.] - 
R. V, Baker, etc., J .1 . & Clarke, No. 1 22, a?ife, 

128. .] — Hunter v, Clare, No. J 19, a?ile, 

(d) Assumptiwi of Title of Surgeon, 

129. By person not on medical register.] - 
The mere fact that a person, whose namci did not 


appea’ in the medical register, represented himself 
to be a surgeon, is not sufficient to warrant a con- 
viction under Medical Act, 1858 (c. 90), s. 40. 

To warrant a conviction under Medical Act, 
1858 (c. 90), s. 42, for acting as or pretending to be 
a surgeon, there must be unequivocal evidence 
that the party has so acted or protended ; it is 
I not enough that lie is so called by persons whom he 
has attended professionally, in the absence of 
evidcmcc to sliow that he lias done so on his own 
account &: for his own profit. — Pedorift v, 
Chkvallter (1800), 8 C. B. N. S. 240 ; 29 L. J. 

M. C. 225 ; 2 L. T. 300 ; 25 J. P. 181 ; 0 Jur. 

N. S. 1341 ; 8 W. R. 500 ; 141 E. R. 1 157. 

130. By dentist.] — G. kept a chemist’s shop, & 
on the door were the words “ surgeon & m(?chaDical 
dentist.” He treated a woman for a bioiised arm, 
& gav(i her a liniment. G. was sumnioned before 
the justices tor falsely pretending to bo a surgeon, 
but the justices declined to convict : — Held : the 
justices were right, & it was a question of fact for 
them to say wlicthfir G. used the word “ sur- 
g(‘on ” in c:onuection with ‘ dentist ” merely to 
show what branch of th(^ latter business ho carried 
on.- Ladd v, Gould (1800), 1 L. T. 325 ; 24 J. P. 
357. 

Reid. Ellis v. Kolly (1860), 6 H. & N. 222 ; 
Carpenter f>. Hamilton (1877), 41 J. 1*. 615 ; Uoyal Col- 
lofre of Vetorinai-y SiW'ious »>. Uobinson, [1892J 1 Q. B. 
557 ; Brown v. Whitlock (1003), 67 J. 1\ 461. 

131. By doctor of medicine.] — A person who 
signed a medical certificate of death described 
himsedf boUnict surgeon, on his door was the 
word “ surgeon,” with the word “ anti-n^gistered ” 
in very small bdtt^vs above it : — Held : there wtis 
no evidences in the abovti facts to sustain a con- 
viction of his fill sc I y pretending to b(; a regist<u'ed 
surgeon. — S teele v, .Hamilton (1800), 3 J^. :r. 
322 ; 25 J. P. 043. 

132. By botanic surgeon.] — It. v. Baker, rn’c., 
.1.1. A (Jlarkk, No. 122, ante. 


Sun-sECT. .3 . — Recovery of Charges by 
Unqualified IMoitsoNs. 

See Sect. 1, su])-secl. 3, ante. 


SEcrr. 8.— NATIONAL HEALTH INSURANCE 
ACTS. 

See Work & I abour. 


PART III. SECT. 7, SUB-SECT. 2.— 
B. (c). 


r. By unqualified person. \ — Bx p. 


Watson (l!i20), S. Jt. N. S. W. 
361 ; 37 N. S. W. W. jN. 105.— AUS. 
t. .] EaSTBUUN 1\ llOBRIi'I’ 


HON (1808), 1 F. (Ut. of S(WH.) 14 ; 36 
Be. L. U. 67 ; 6 «. L. T. 103 (J.).— 
SCOT. 
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Part IV. — Apothecaries. 


Sect. l.—IN GENERAL. 

See Apothecaries Act, 1815 (c. 194) ; Apothe- 
caries Act, 1907 (c. xxii). 

183. Scope & development of functions.] — 
Where deft, was sued for a penalty under Apothe- 
caries Act, 1815 (c. 194), s. 20, & contended that 
he was within the exception, as having, prior to 
Aug. 1, 1815, actually practised as an apothecary : 

• — Held : it was proper, in summing up to the jury, 
for the judge to refer to Apothecaries Act, 1816 
(c. 194), B. 5, as describing the duty of an apothe- 
cary to be to make up the prescriptions of physi- 
cians ; & it appearing that deft, never had, or 
could have done so, prior to Aug. 1, 1815, such 
total incapacity was cogent evidence to be left 
to the jury, & they did right to And that he 
had never practised aj an apothecary, although, 
in fact, he had on many occasions administered 
medicines to various patients prior to that period. 

Formerly, I believe, the only duty of an apothe- 
cary was to make up the prescriptions of physicians. 
In more modem times, however, they have? been 
in the habit of attending patients, & administering 
medicines upon their own judgment. But still 
it has always continued to be a most important 
branch of their duty to make up the prescriptions 
of others (Best, J.). — ^Apothecaries’ Co. v, 
Wauburton (1819), 3 B. & Aid. 40 ; 106 E. B. 
578. 

Annotations: — ^Refd. Apothecaries* Co. v, Allen (1833), 4 

B. & Ad. 625 ; Batty v. Monks (1865), 12 L. T. 832. 

184. .] — If in an action for an apothe- 

cary’s bill, it appear that pltf., on & prior to 
Aug. 1, 1815, was a curer of certain local com- 
plaints, but did not keep any shop or make up the 
prescriptions of physicians, he will not be entitled 
to recover the amount of his bill. 

The duty of an apothecary is to prepare the 
medicine directed by the prescriptions of physi- 
cians ; & in 55 Geo. 3, c. 194, s. 5, it is recited that 
“ it is the duty of evei*y person using or exercising 
the art &; mystery of an apothecaiy, to prepare I 
with exactness, to dispense such medicines as I 
may be directed for the sick by any physician 
lawfully licenced ” (Lord Tenterden, C.J.). — 
Thompson v. Lewis (1828), 3 C. & P. 483 ; Mood. 
& M. 255, N. P. 

135. .] — ^Allison v. IIaydon, No. 14, ante. 

136. .] — Woodward v. Ball, No. 178, post. 

137. .] — ^A surgeon may administer medi- 

cines in the cure of a surgical case without being 
subject to the penalties of Apothecaries Act, 1815 
(c. 194), but he lias no right to do so in the case of 
internal diseases not requiring surgical treatment, 
such as fever, or consumption. 

I apprehend that an apothecary is a person 
who professes to judge of internal disease by its 
symptoms, & applies himself to cure that disease 
by medicines. . . . The mere fact of deft. ’s having 
supplied medicines, does not necessarily show th§ib 
he practised as an apotheca^ ; for a surgeon may 
lawfully do that, if the medicines are administered 
in the ciu*e of a surreal case. ... A chemist is 
one who sella medicines which are asked for 
(Cresswell, J.). — ^Apothecaries’ Co. v. Lotinga 
(1843), 2 Mood. & R. 495, N. P. 
yln^ofion RsM. Apothecaries* Soc. v. Gregory (1908), 

25 T. L. R. 37. ^ % 

138. .] — Davies v. Makuna, No. 109, ante. 

130. Who may practise — Infant.] — Apothe- 
caries Act, 1815 (c. 194), which was passed on 


July 12, does not extend to persons practising as 
apothecaries previously to Aug. 1 in that year. 
A person who practised as an apothecary, previous 
to, but not on, Aug. 1, without a certificate was 
however held to be within the penalties of the Act. 
Qu. : whether an infant under the age of twenty- 
one can lawfully practise as an apothecary, with- 
out reference to the Act. — ^A pothecaries’ Co. v. 
Roby (1822), 5 B. & Aid. 949 ; 1 Dow. & Ry. 
K. B. 564 ; 106 E. R. 1439. 

Anmftations MiUbank v. Aldridge (1840), U. & W. 

64 ; Milbank v. Bryant (1842), 6 Jur. 931. 

140. Necessity for certificate of Apothe- 

caries* company — Medical degree insufficient.] — 

A diploina of M.I). from the University of St. 
Andrew’s, in Scotland, is no defence to an action 
for penalties under Apothecaries Act, 1815 (c. 194), 
s. 20, for practising as an apothecary, without 
having obtained a ccrtilicate from the Apothe- 
caries’ CO. Senible : a similar diploma from an 
English University would not be so. — A pothe- 
caries’ Co. V. Collins (1833), 4 B. & Ad. 604 ; 
5 C. & P. 519 ; 1 Nev. & M. K. B. 401 ; 2 L. J. 
K. B. 149 ; 110 E. R. 583. 

Annotation : — ^Befd. A.-Q. v. Royal College of PhyBiclans 
(1861), 1 John. & H. 561. 

141. Effect of Medical Act, 1858 

(c. 90).] — Davies v. Makuna, No. 109, ante. 

142. Whether entitled to title of physician.] — 
R. V. Baker, etc., JJ. & Clarke, No. 122, ante. 

143. .]— Hunter v. Clare, No. 119, ante. 

144. Whether entitled to title of surgeon.] — 
R. V. Baker, etc., .TJ, & Clarke, No. 122, ante. 

See, now. Apothecaries Act, 1907 (c. xxii). 
Whether subject to bankruptcy laws as trader.] — 
See Bankruptcy, Vol. IV., pp. 22, 23, Nos. 158- 
161. 


Sect. 2.— CERTfflCATE OF QUALIFICATION. 

See Apothecaries Act, 1815 (c. 194); Apotlie- 
caries Act Amendment Act, 1874 (c. 34) ; Apotiie- 
caries Act, 1907 (c. xxii). 

146. Grant of — Duty of court of examiners — 
Bound to act reasonably.] — Young v. Geiger, No. 
159, post. 

146. Service of apprenticeship — Must be 

actual.] — Service with an apothecary for three 
years at least must be actual in order to comply 
with the provisions of the Act of Parliament 
(Wood, V.C.). — Simpson v. Brown (1865), 11 
L.T. 593; 13 W. R. 312. 

147. Proof of — Signature of court of examiners.] 
— ^Wbere an apothecary, in an action to recover 
the amount of his bill, produced in evidence a 
certlTicate, purporting to be granted by the ct. 
of examiners of the Apothecaries’ co., & bearing 
twelve signatures, purporting to be the signatures 
of the persons constituting that ct., of which signa- 
tures he proved one, & gave other evidence to 
show that the document was genuine, & that he 
obtained it from the ct. of examiners : — Held : 
this was sufficient & he was not bound to prove 
the handwriting of each member of the ct. of 
examiners who had subscribed the certificate. — 
Walmbley V. Abbott (1824), 3 B. & C. 218 ; 1 
C. & P. 495 ; 6 Dow. & By. K.B. 62 ; 2 L. J. O. S. 
K. B. 223 ; 107 E. R. 716. 

See, further. Evidence, VoL XXII., p. 320, Nos, 
3148, 3149, 
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Certiflcate evidence of right to practise.] — See 

Evidence, Vol. XXII., p. 320, No. 3160. 

Certificate evidence of right to recover charges.] — 

See Sect. 4, sub-sect. 3, post. 

Proof of identity.] — See Evidence, Vol. XXII., 
p. 63, No. 360. 


passing of 6 Geo. 4, c. 133 
was good. — Steavenson 


Sect. 3.— RECOVERY OF CHARGES. 

See Apothecaries Act, 1815 (c. 104), s. 21. 

148. Matter of contract.] — The right of an 
apothecary to charge for attendances is not matter 
of law but of contract, either express or i^o be 

I !• _ 1 r i-l. _ ... 



J, O. , X L U UL. XJ. V'. 

149. Condition precedent to recovery — ^Proof of 
certificate.] — An apothecary who furnishes medi- 
cines, & brings an action for the price of tliem, 
not being in a capacity to recover under Apothe- 
caries Act, 1815 (c. 194), cannot recover even for 
the pliials in which the iriedicines were con- 
tained. — S teed v. Henley (1824), 1 C. & P. 574, 
N. 1\ 

150. .] — Walmsley V. Ahboit, No 

147, ante. 

161. .] — In an action by payee of a 

promissory note, expressed to be “ in consideration 
of the payee’s care & medical attendance bestowed 
on the maker ” : — Held : evidence was admissible 
to show the consideration to liave been medicines 
furnished & services perfonned as an apothc^cary ; 
& if that was ]uoved, the ])laintiff could not 
recover without bringing himself witliin Apotlie- 
carics Act, 1815 (c. 104), s. 21. -Hlogg v. Pinkers 
( 1824), Ily. cV: M. 125, N. P. 

162. .] — Allison v. Haydon, No. 14, 

ante, 

153 , .J — In an action brought since 

the rules of 1 833, for medicines furnished, & work 
done, by pltf., as an apothecary, pltf. is liable to 
be nonsuited under Apothecaries Act, 1 815 (c. 194), 
s. 21, if he fail to prove his certificate, or that he 
was in practice before Aug. 5, 1815, although 
deft, has pleaded only non assumpsit. — Siibabwood 
V. Hay, Wills v. Langridge (1836), 5 Ad. & El. 
383 ; 2 Har. & W. 249, 250 ; 6 Ncv. & M. K. B. 
831 ; 5 L. J. K. B. 246 ; 111 E. II. 1210. 

Annotatiffns PoUd. Wu^talle v. Sharpe (1838), 3 & W, 

521. Apld. Wright v. Greonroyod (1861), 6 L. T. 347 
Retd. Richmond v. Coles (1842), 11 L. J. Q. li. loo 
Mentd. Martin r. Smith (1838), « Scott, 268 ; Jones v. 
Flint (1839), 2 Per. & Dav. 594 ; Varney v. lllckmaii 
(1847). 10 L. T. O. S.248. 

j[ 64 , .] — Since the rules of 1833, 

in an action brought by an apothecary, for work 
ifc labour as an apothecary, & for medicines, pltf. 
must either prove his certificate, or that he was in 
pra.ctice as an apothecary before Aug. 5, 1815, 
pursuant to Apothecaries Act, 1815 (c. 194), s. 21. 
— Wagstaffb V. Sharpe (1838), 3 M. & W. 521 ; 
7 L. J. Ex. 167 ; 150 E. R. 1252 ; stib nom. Sharpe 
Wagstafp, 6 Howl. 666 ; 1 Horn & H. 164. 


-Held : the replication 
Oliver (1841), 8 


Annotations .-—Retd. Gibbon v. Bndd (1863), 2 New Rep. 

in. "Stolitd. Itetln r. Scott (1838), 6 Scott, 268. 

166 , .] — Debt for work done as an 

apothecary : plea, that pltf. was not an apothecary 
piior to Aug. 1, 1815, nor had at any time obtained 
a certificate to practise as an apothecary from the 
master, wardens, & society of the art & mystery 
of Apothecaries : replication, that before the work 
was done, & before Aug. 1, 1826, pltl. held a war- 
rant as assistant-surgeon in the Navy, bearing 
date, etc., & that the work was done after the 


M. &“W. 234 ; 10 L. J. Ex. 338 ; 5 Jur. 1064 ; 

151 E. R. 1024. 

Annotations : — Reid. Ohappoll v. Davidson (1856), 18 C. B. 

194. Mentd. Spencer v. Hooton, Spencer v. Newton & 
Pycroft, Briggs v. G. N. Ry., Par^son v. Wlg^ Opal & 

Iron Co., Harrison Wigan Coal & Iron Co. (1020), 37 
T. L. R. 280 ; R. v. Ellis, p. Amolgamaiod Engineering 
Union (1921), 125 L. T. 397. 

156 , .] — Where an apothecary files 

a bill to obtain i)ayment of sums due to him from 
testator’s estate for professional chai'ges, he must 
prove that he has been duly licenced in manner 
required by Apothecaries Act, 1815 (c. 194). — ■ 
Hood v. Hall (1842), 6 Jur. 1121. 

167. .] — Debt for goods sold & 

delivered, work done, & materials provided, & on 
an account stated. The particulars of demand 
consisted of it ems for “ medicines & attendances.” 

At the trial, pltfs. assistant proved that they were 
surgeons, & that he had visited & dispensed medi- 
cines to deft., & that on one occasion he had bled 
deft. : — Held : primd facie the charges were 
(.‘harg(-*s in a medical case ; & pltfs. wore therefore 
bound to prove that they were c(irlilicated os 
apothecaries, or that they had been in practice 
previous to Aug. 1, 1815. — Proud v. Mayall 
(1846), 3 Dow. & L. 531. 

16 g. Services rendered in London — 

Sufficiency of generai certificate.] — A general cer- 
tificate of qualilicaiion to practise, without limita- 
tion as to time or place, is sufficient under Apothe- 
caries Act, 1815 (c. 194), to enable an apothecary 
to sue on a bill for medicines, etc., furnished to 
patients in London, though on the back of such 
certificate is indorsed a receipt for four guineas 
})rovcd to have been paid after tlie commencement 
(»f the action ; which sum Apothecaries Act, 1815 
(c. 194), s. 19, directs to be paid, & the receipt 
indorsed, wher(5 persons originally qualified by 
their certificate, to practise in the country,. obtain 
the privilege of [)racti8ing in London. — Chadwick 
V. Running (1825), 2 C. A P. 106 ; Ry. & M. 306, 

N. P. 

^ 69 ^ .] — An apothecary 

who has obtained a certili(;ate of qualification to 
l>ractiso, under Apothecaries Act, 1815 (c. 104), 
s. 14, may recover the amount of his charges, 
although such ccrtilicate shows ttiat he has only 
paid to the Apothecaries’ co. the lesser fee of 
£6 (is., for a count ry certificate, A the medicines & 
attendances wofo furnished in London-- the 
insufiicicncy of the certificate not being specially 
pleaded. 

Wlicn a person who has served a proper 
ai»prei)iiceship, presents himself for examination, 
& shows that he possesses sufiicient medical skill 
^ knowledge, Ai produces testimonials of good 
moral c’.onduct, he is a competent apothecary, 
& tlu; ct. of examiners arc bound to grant him a 
ccrtilicate (Maule, J.).- -Young v. Geiger (1848), 

6 C. B. 541 ; 6 Dow. & L. 337 ; 18 L. J. C. P. 40 ; 
12 L. T. O. S. 174 ; 12 Jur. 983 ; 136 B. R. 1360. 

160. •] — Semble : an 

extra-urban licence to an apothecary, that he is 
qualified to practise except in the city of London 
& ten miles round it, is sufiicient to support an 
action by such apothecary for services rendered 
within such ten miles.— Wadsworth v. Collins 
(1852), 3 Car. & Kir. 63 ; 19 L. T. O. S. 3ol, N. P. 

^161. — Effect of Medical Act, 1858 

(c. 90).]— Leman v. Houseley, No. 89, ante. 

See\ now. Medical Act, 1858 (c. 90) ; Medical 

^^162.^ What charges recoverable — Whether lor 
mediclneB & attendance.]— An apothecary may 
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Sect, 3. — Eecovery of charges. Sect. 4 ; Sab-sects. 1 
2. PaH V. Sects. 1 2.] 

either charge for his attendances or for the raedi- 
cines he sends, but he cannot be allowed to charge 
for both. — Townb v. Grbslby (1829), 3 C. & P. 
681. N. P. 

168. Reasonable remuneration 

Question for Jury.] — Handey v. Henson, No. 92, 
arUe. 

164. .] — There is no rule 

of law which prevents im apothecary from making 
distinct chai'gcs for attendances & for medicines. 
Whether the patient be liable to a separate demand 
for attendances, is a question to be decided by 
the jury in each case, on the facts proving or dis- 
proving a contract to that effect ; as the jirior 
dealing between the same parties ; or the i*eason- 
ableness or um’easonableness, under the circiim- 
stam^cs in the pai'ticular case, of making a chargti 
for athmdances, as well as for medicines.-- 
Morgan r. Hallp:n (1838), 8 Ad. & El. 489 ; 3 
Nov. & P. K. B. 498 ; 1 Will. Woll. & 11. 370 ; 
7 L. J. Q. B. 212 ; 2 Jur. 691 ; 112 E. R. 024. 

166. Proof of charges — Proof of separate items 
not necessary — General verdict for amount claimed.] 
— In an action for an apothecary’s bill, consisting 
of a great number of items, where the jury have a 
verdict for the whole sum due, the ct. will not 
grant a new trial because every item was not 
proved, if evidence was given as to some of them. — 
Wheeler v. Sums (1841 ), 5 Jur. 151. 

166. Defence to action — Negligent treatment — 
Unless under direction of physician.]— Kannen v. 
M‘Mullen, No. 90, ante. 

Action on express promise — Medical attendance 
on pauper.]— Contact, Vol. XII., p. 217, Nos. 
1707-1709. 


Sect. 4.— PROCEEDINGS AGAINST UN- 
QUALIFIED PERSONS. 


lam of demand stated the cause of action to be 
that deft, did, on Nov. 17, 1849, dc on divers other 
days & times, act & practise as an apothecary 
within the jurisdiction of the ct., that is to say, at 
U., in the county of C. ; U., in the county of N. ; 
O., in the county of C. ; & O., in the county of 
N., by then & there attending, & furnishing 
medicines for divers persons, S., P., A., & R., 
whereby deft, has forfeited £20. Apothecaries Act, 
1815 (c. 194), s. 20, enacts, tliat any person who 
shall practise as an apothecary without having 
obtained a certificate, shall “ forfeit for every 
such offence ** £20 : — Held : whether the facte 
stated in the particulars amounted to four offences 
or one, pltf. could only recover £20 in this pro- 
ceeding, & therefore, there was no ground for a 
prohibition. — Apothecaries Co. v. Burt (1850), 
5 Exch. 363 ; 1 L. M. & P. 405 ; Cox, M. & H. 
281 ; Rob. L. & W. 406 ; 19 L. J. Ex. 334 ; 15 
\u T. O. S. 257 ; 15 J. P. 149 ; 14 Jur. 487 ; 165 
E. R. 159. 

Annotation: — ^Beld. Apothecarios Co. v, Jouoh, 11893] 1 

Q. B. 80. 

170. .] — By Apothecaries Act, 1815 

(c. 194), B. 20, any pei*son who shall “ act or 
practise as an apothecary ” without a certificate 
is liable to a penalty “ for every such offence.” 
Deft, practised as an apothecary without a cer- 
tificate, & gav^e medical advice & supplied medicine 
to three differont persons at different times on the 
same day. He was sued for three penalties : — 
Held : the words ” act or practise as an apothe- 
cary ” wei*e directed against an habitual or con- 
tinuous course of (Conduct, & deft, ^vas not guilty 
of a separate offence in attending each of the three 
persons, & was only liable to one penalty. — 
Apothecaries Co. v. Jones, [1893] 1 Q. B. 89; 
67 L. T. 677 ; 57 J. P. 50 ; 41 W. R. 267 ; 9 
T. L. K. 68 ; 17 Cox, C. C. 588 ; 6 R. 101, D. C. 

Discovery in action for penalties.] — See Dis- 
covery, Vol. XVIII., p. 181, No. 1332. 


Sub-sect. I. — In General. 

Sec Apothecaries Act, 1815 (c. 194), ss. 20, 25, 26. 

1 67 . Onus of proof of certificate ~ ■ On defen- 
dant.] — (1) In an action of debt, on Apothecaries 

^ Act, 1815 (c. 194), s. 20, for a penalty for practising 
as an apothecary, witliout liaving obtained a 
certificate from the Apothecaries’ co. under i hat 
Act, it is not necessary, on the pait of pltfs. to 
prove that the party lias not obtained his cer- 
tilicate, the onus lying on him to show that he has. 
It must, however, be averi*ed in the declaration 
that he has not. (2) Qu, : whether a pai’ty incurs 
only one penalty by a continued practising as an 
apothccar>s though ho attends several patients, 
or whether he incurs a fresh penalty for each 
patient that he attends. — ^Apothecaries’ Co. v, 
Bentley (1824), 1 C. & P. 638 ; Ry. & M. 159, 
N. P. 

<0 (1) Befd. Boo d. Brldgor r. Wliikdioad 
'I’olmn^i V. Portbnry (1870), 

[isiisj i y Ji. ix ‘ ^ ”• 

168. Whether more than one penalty recover- 
able.]— Apothecaries’ Co. V. Bentley, No. 167, 
ante. 

1®®* “ ■“* •! — A plaint was brought in the 
county ct. of C. to recover £29, for practising as an 
apothocaiy without a certificate, i»articu- 


Sub-sect. 2. — ^What Constitutes Practising as 
Apothecary. 

171. Question of fact.] — Deft., a fish salesman, 
was consulted by a fellow salcsiaau in reference to 
an injuiy to the latter’s thumb, into which a fish 
bone had penetrated, with the resifit that a 
blister formed on the spot. Deft, bathed the 
tliumb & applied to it a plaster composed of 
various ingredients compounded according to a 
recipe lianded down in his family. For this 
deft. (Jhai'ged two guineas. In an action against 
liim by pltf. to recover the penalty of £20 undin* 
Apothecaries Act, 1815 (c. 194), s. 20, for having 
a<ted or practised as an apothecary without 
having a certificate, the county ct. judge decided 
in favour of deft., on the ground that what he liad 
done amounted to acting, not as an apothecary, 
but as a surgeon in a minor surgical case ; — 
Held : the question was one of fact for the county 
ct. judge, ik, as lie had arrived at the conclusion 
that «left. lijul not acted or practised as an apothe- 
cary, the appeal from Jiis decision must be dis- 
misscid. — Apothecaries iSociety v. Gregory 
(1908), 25 T. L. R. 37, D. G. 

172. Administering medicines.] -Apothecaries* 
Co. V. Warburton, No. 133, ante. 

173. — .] -Thompson v. Lewis, No. 134, atUc. 


part IV. sect. 4, SUB-SECT. 1. 

a. PouiUUa -What, viust be averred 
III acliou for — Defendant practicing art 
of apothecary. ) — AroniEC'AUiKS* hai .t, 
t>. Ualvkrt (1843). C 1. L. H. 186.— IR. 


PART IV. SECT. 4, SUB-SECT. 2. 

172 I. AdminiHtering wedicinee.] — A 
poraou advisiuer patients, compounding 
medicines for them. & solUiig those 
medicines to them is an apotheca^^ — 


Gkrlacii V. Hi:uman. Qkkla('1i v. 
I)K Lkon (1894), 30 V. L. R. 284.-— 

AUS. 

172 ii. .] - Terry v. Stark- 

weather (1828), Tay. 67.— CAN. 
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By surgeon.] — ^Apothecaries’ Co. v. 

Lotinga, No. 137, ante, 

. apothecary’s assistant.] — Ad- 
muustenzLg medicines while in the service of 
another pe^n, as an apothecary’s assistent, is 
not a practising as an apothecary, witliin Apothe- 
canes Act, 1816 (c. 104), s. 22, though the person 
BO administering the medicines is himseif paid for 
them^-BRowN v. Robinson (1824), 1 C. & P. 

176. Apprentice acting in different 

locality.] — A, bound liimself apprentice to an 
apothecary, who resided eight miles from il. The 
apothecary then took a house at H., in wliich A. 
resided, & attended several patients thei*e, the 
apothecaiy coming over occasionally, &> being 
consulted by deft, about the patients : — Held : 
this was a practising by A. as an apothecaiy witliin 
Apothecaries Act, 1815 (c. 194), s. 20 . — ^Apotiii?- 
caries’ Co. V. Greenwood (1831), 2 B. Ad. 
708 ; 9 L. J. O. S. K. B. 331 ; 109 E. R. 1307. 

177. Dispensing medicine — From own prescrip- 
tions.] — A person who advises patients, &; com- 
pounds & sells the medicines recommended by 
himself, but does not & cannot make up physi- 
cians’ prescriptions, is liable to the penalties of 
Apothecaries Act, 1815 (c. 194), s. 20, for practising 
as an apothecary without a certificate. — ^A pothe- 
caries’ Co. V. Allen (1833), 4 B. & Ad. 025 ; 1 
Ncv. 4fc M. K. B. 413 ; 110 E. R. 591. 

Annotations : — Distd. Siiupsou v. lliilfo (IS.M), 4 Tyr. 

Refd. Batty v. Monks (1805), 12 L. T. 832. 

178. .] — (1) I’ractising jus Jin jipothe- 

cjuy is the mi?wing up & pr<^paring m(^di(;iu(^s, 
prescribed either by a physician, or by any othcjr 
person, or by the apothecary himself. (2) The. 
acting as a surgeon or accouclunir is not practising 
as an apothecaiy ; (3) nor would the party supjily- 
ing medicine to a friend be so. But if the party 
sought his living by practising lis an jipothecary, 
that is sufficient, as it is not essential that he should 
have gained his w’hole liveliliood by his practice. — 
Woodward v. Ball (1834), 0 C. At P. 577. 

Annotations: — As to (1) Refd. Rally v. Mouktj (ISO;)), 12 

1j. T. 832. As to (2) Refd. Apolliccjirics Soc. v. Gregory 

(1908), 25 T. L. 11. 37. 

179. .] — Customers went to the shop 

of deft., a chemist, & asked lum wliat was good 


for their ailments, & defts., who was not a cer- 
tificated apothecary, was accustomed to suggest 
medicine, make it up, & sell it to them : — Held : 
in so doing, deft, was acting At practising as an 
apothecaiy, & was liable to a penalty under 
Apothecaiics Act, 1815 (c. 194), s. 20 . — Apothe- 
caries’ Co. V, Nottingham (1876), 31 L. T. 76, 
N. P. 

180. Not acting as surgeon.] — Woodward v. 
Ball, No. 178, ante, 

181. .]— -Apothecaries Society v.Grbgory, 

No. 171, ante, 

182. Not supplying medicine to a friend.] — 

Woodward v. Ball, No. 178, ante, 

183. Chemist giving advice.] — In an action to 
recover penalties under Apothecaries Act, 1815 
(c. 194), s. 20, for practising as an apothecaiy, by 
attending, advising. At furnisiiing medicines, with- 
out certiJicate, the defence was that deft, was a 
chemist At druggist, At therefore protected by 
sect. 28, wliich enacts that nothing in tlie statute 
shall alTect the business of a chemist druggist 
in “ the buying, preparing, compounding, liis- 
pensing Ac vending drugs, medicines,” etc. ; but 
all persons using, or who shall use, that business 
may use, exercise, At tsany on the same as fully 
A: jiinply as the sfiiiui was used, etc., by chemists 
At druggists before the passing of the Act : — jffc/d ; 

(1) deft., to bring himself within this clause, if 
av^ailable, was bound to show by evidence that 
chemists At druggists did in fact attend, advise, 
A: furnisli medicines before the statute passed ; 

(2) the words of Apothi^carics Act, 1815 (c. 194), 
s. 28, do not (^xemi)t chemists Ac druggists from 
tlie regulations im))osed by tins Act on persons 
intending to practise as apothecaries. — Apothe- 
caries’ Go. V, (IREENOITGII (1811), 1 Q. B. 799 ; 
1 Gal. Ac Dav. 378 ; 11 L. J. Q. B. 156; 113 
E. R 1337. 

Annotations : — As to (1) Refd. Uiclimoiid v. GoIub (1842), 11 

L. .J. G. R. 155. GcncrallUi Mentd. Niciiolsou v, Gooper 

(1858), 31 L. T. O. 8. 181 ; \poUiccarie8 Soc. v. Gitigory 

(1998), 25 T. L. It. 37. 

184. .J -Apothecaries’ Co. v, Notting- 

ham, No. 179, attic. 

185. Not carrying on business by qualified 
assistants.] — Davies r. Maruna, No. 109, arite. 


Part V. — Chemists and Druggists. 


Sect. 1.— IN GENERAL. 

See Pharmacy Act, 1852 (c. 66) ; Pharmacy 
Act, 1868 (c. 121); Poisons At Pharmacy Act, 
1908 (c. 55). 

186. Functions of chemist— Distinguished from 

apothecary.] — Allison v, Haydon, No. 14, ante. 

Ig7, .] — Apothecaries’ Co. v. Lo- 

tinga, No. 137, ante. 

188. Who may be registered as pharmaceu- 
tical chemist — Corporation.] — I’h armaceutical 
Society v, London Ac Provincial Supply 
Assocn., No. 257, post. 

SeCf now, Poisons & Phaimacy Act, 1908 (c. o;>), 
s. 3 (4). 


Sect. 2.— THE PHARMACEUTICAL SOCIETY. 

See Pharmacy Act, 1852 (e. 56), s. 1 ; Pharmacy 
Act, 1868 (c. 121); Pharmacy Acts Amendment 
Act, 1898 (c. 25) ; Poisons Ac PJiarmocy Act, 1908 
(c. 55). 

189. Powers of — Effect of Pharmacy Act, 1852 

(c. 56).] — Deft, society was iuc<jrporated by Royal 
Charter in 1843 for the purjiose of advancing 
chemistry Ar. phannacy Ac promoting a uniform 
system of eilucation of those who should practise 
the sanu*, Ac alsn for the jii'cjiection of those who 
cariied on the business of chemists Ac druggists. 
’Fhe charter was subsequently confirmed by above 
Act :— IIrld : the regulation of the hours of busi- 


PAHT V. SECT. 1. 

188 i. Who may he registered ns 
Vhmmacetdical chemist — Corporation.\ 
— Cape Phovinob Puakmaobutical 
S octETT e. Rboeivbr of Revenue, 
[1921] C.P. D. 157.-45. AF. 
b. — Whether partner of chemist 


■Praefisina within Province. 1 — One 
ho roHidwl ill ilic Piovinw until 
10 cominf? into foi-cc of Phurinacy 
cl. 1891, 6i was a partner of a druj?erlBt 
•aotiHlrig within the J*ro vinca, i** apt 
itltlod to bo regiaterod under sect. 12 
' the Act, as having practised as a 
higgiBt.— Rc PHAiLUACJir Act, Ilx p. 


He.ndeusox (1891), 2 B. (J. U. 103.— 

GAN. 


PART V. SECT. 2. 

c. Power of — To malce reasonable 
regulations — Within Pharmacy Acl.}—~ 
Tait V. Pharmacy Board (1902), 2 
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Sect, 2, — 2'he Pharmouseutical Society, Sects, 3, 4 
5. Part VI, Sects, 1 2.] 

ness of members, the wages &> conditions of em* 
ployment between master & employee members 
of the society, the prices at which members might 
sell their goods, & the expenditure of the funds 
of the society in the formation of an industrial 
council committee for, amongst others, the above- 
named objects, all of which would in effect con- 
vert the society into a trade union, a result which 
could not have been contemplated in 1843 when 
the charter was granted, h the insurance of 
members generally against insurable risks, were 
not within the powers or purposes of the society, 
&: pltf., a registered member of the society, was 
entitled to an injunction to restrain the society 
from committing such acts. 

Above Act, sect. 1 confirmed the charter, & 
sect. 2, which authorised the council to make bye- 
laws for the purposes contemplated by the charter 
or the Act, recognised that the only purposes of 
the society were those which were contemplated 
either by the charter or by the Act ; & I am of 
opinion that this amounts to a statutory limita- 
tion of the objects of the society (Peterson, J.). 
— JeNKIN V, PlIARMACEUTICATi SOCIETY OP QrKAT 
JiBiTAiN, [1921] 1 Ch. 392 ; 90 L. J. Ch. 47 ; 124 
L. T. 309 ; 37 T. L. LI , 54 ; 65 Sol. Jo. 116. 

190 . To declare poisons — Under Pharmacy 

Act, 1868 (C. 121).] — ^Applt., a regist-ered chemist, 
was convicted of selling veratrine, a poison, with- 
out having complied with the provisions of above 
Act, sect. 17, axjplicable t^ tne sale of poisons 
within Sched. A., l*art 1, to the Act. Veratrine 
is a poisonous vegetable alkaloid, & therefore a 
T)oison within Sched. A., Paii) 1. The veratrine 
in question formed one of the ingredients of an 
ointment sold by applt. for the destruction of 
vermin. In 1869 the Pharmaceutical Society 
in i)ursuamcc of above Act, sect. 2, declared by 
resolution that every compound containing any 
poison within the Act, when sold for the destruc- 
tion of vennin, should bo deemed a poison within 
the Act, but did not place these compounds in 
Sched. A., Part 1 : — Held : tlie Pharmaceutical 
Society had power to declare that a compound 
containing as one of its ingredients a poison men- 
tioned in Sched. A., Part 1, ought to be de3mcd 
a poison within Sched. A., Part 2 ; the article sold 
by applt. was a poison within Sched. A., I'art 2, 
& the conviction was, therefore, wrong. — ^B rown 
V, Leggett, [1906] 1 K. B. 330 ; 75 L. J. K. B. 
193; 94 L. T. 200; 70 J. P. 109; 54 W. B. 
302 ; 22 T. L. B. 180 ; 50 Sol. Jo. 141 ; 21 Uox, 
C. 0. 114. 

191. Not to regulate hours of business of 

members.] — Jenkin v . Pharmaceutical Society 
OF Great Britain, No. 189, ante. 

192. Not to regulate conditions of employ- 

ment by members.] — Jenkin v . Pharmaceutical 
Society op Great Britain, No. 180, ante. 

198. Not to regulate prices of goods sold.] — 


Jenkin v. Pharma (jeutical Society op Great 
Britain, No. 189, ante . 

194 , Not to expend funds on formation of 

industrial council.] — Jenkin v. Pharmaceutical 
Society op Great Britain, No. 189, ante, 

196. Not insurance of members.] — 

Jenkin v. Pharmaceutical Society op Great 
Britain, No. 189, ante . 


Sect. 3.>~CIV1L RIGHTS AND LIABILITIES. 

196. Right to recover charges — Not in respect 
of services as apothecary.] — A chemist & druggist 
cannot recover for medicines, if they have been 
supplied under circumstances whicli would amount 
to a practising as an apothecary, within Apothe- 
cjiries Act, 1815 (c. 194). The question for the 
jury is, not whether pltf. has charged as an apothe- 
cary, but whether he has acted as such. — Bich- 
MOND V. Coles (1842), 1 Bowl. N. S. 560 ; 11 
L. J. Q. B. 155 ; 6 Jur. 238. 

197. Sale of own patent medicine — 

Advice given on bottle.] — Collins v, Vidler 
(1846), 7 L. T. O. S. 527. 

198. LlabUlty for negligence — When acting as 
medical practitioner.] — Jones v. Fay, No. 54, 
ante . 


Sect. 4.— OFFENCES. 

Liability for manslaughter— Error in dispensing.] 

— See Crimlnal Law, Vol. XV., p. 802, No. 8688. 

Breach of Sale of Food & Drugs Act, 1875 (c. 63).] 
— See Food & Drugs, Vol. XXV., i^. 90, Nos. 
158-161. 

Prescribing remedy contrary to Venereal Diseases 
Act, 1917 (c. 21).]— Criminal Law, Vol. XV., 
p. 7.50, No. 8094. 


Secjt. 5.— proceedings AGAINST UN- 
REGISTERED PERSONS. 

Sec Pharmacy Act, 1852 (c. 50), ss. 12, 13 ; 
Pharmacy Act, 1868 (c. 121), s. 15 ; Poisons & 
Pharmacy Act, 1908 (c. 55), s. 3. 

199. Use of name, sign, or title — What amounts 
to — ^Pharmacy Act, 1852 (c. 56), s. 12.] — ^Abovc 
sect, provides that if a person, not being j*egistered 
under the Act as a pharmaceutical chemist, shall 
assume, use, or exhibit any name, title, or sign 
implying that he is a person registered imdcr the 
Act or that he is a member of the Pharmaceutical 
Society shall be liable to a penalty. 

Deft, carried on the business of a vendor of 
medicine at a shop over the door of which was 
his name followed by the words “ The Pharmacy.” 
Deft, was not registered as a pharmaceutical 


19 N. S. W. W. N. 


scrlptiuns mado up ” ; — Held : this 
mignt be oonetrued that deft, held 
hiniself out under Phazmacy Act, 
1891, as a dispensingr dru^st. — 
Young v . McLean, [1914] S. A. L. U. 
10.— AUS. 

f. ^.1 — person who, 

not being a registers pharmacist, in 
his shop, which appeared to be that 
of a chemist, dispensed medicines as 
ordinarily a dispensing chemist does : — 
Held: he was properly convicted of 
pretending to bo a dispensing chemist 
under Pharmacy Act, 1897. — Fabran 
V. Gee (1917), 22 C. L. R. 660.— AUS. 

g. — BUI'CUEBS V. 


Barnes, [1921] V. L. R. 148.— AUS. 

h. — R. e. SukiP* 

BON (1890), 27 O. R. 603.— CAN. 

k. .] — R. V. Heb- 

RELL (1899), 12 Man. L. R. 522.— 
GAN. 

l. .] — Nova Scoi'ia 

Pharmaceutical Society v . Riordan 
(1017), 61 N. S. K. 142 ; 36 D. L. K. 
652.— UAN. 

m. .] — Shaw v . 

Pharmacy Board of New Zealand 
(1893), 11 N. Z. L. R. 716.— N.Z. 

u. .] — Gray v . 


S. R. N. S. W. 168 ; 

111.— AUS. 

PART V. SECT. 3. 

d. LiabUUy for negligence .] — Strbt- 
TON V. Holmes (1890), 19 O. R. 286. 
—CAN. 

PART V. SECT. 6. 
a. Use of name sign or tUle — 
WhcA amourds to — Pharmacy Ad .] — 
Resp. was not registered as a 
pharmaceutical chemist. He had in 
his window a bottle of medicine labeUed 
as follows : ** From J. McL. . . . 

Grawlor. . . . The mixture. Pro- 
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chemist under above Act : — Held : deft, had not 
assumed, used, or exiiibited a name, title, or sign 
implying tliat he was registered under tlie Act 
or that he was a member of the Pharmaceutical 
Society. — ^Phahmaceutical Society op Great 
Britain v. Mercer, (1910] 1 K. B. 74 ; 79 L. J. 
K.B. 50; lOlL.T. 035 ; 74 J. P. 20 ; 20 T. L. R. 
35; 54Sol. Jo. 33. 

200. Sale by unqualified person — ^Pharmacy Act, 
1868 (c. 121), s. 15 — Effect of licence under 
Poisons & Pharmacy Act, 1008 (c. 55), s. 2.] — 

(1) Where a person, licenced by the local autho- 
rity under Poisons & Pharmacy Act, 1908 (c. 55), 
8. 2, to sell poisonous substances to be used ex- 
clusively in agriculture or horticulture, sells such 
a substance in breach of the regulations made 
under that sect., as, for instance, by selling it in 
a vessel not duly labelled with the name & address 
of the seller, he may be sued in the county ct. 


for the statutory sum or penalty of £5 imposed 
by Pharmacy Act, 1868 (c. 121), s. 15, on the sale 
of poisons by persons who are not duly registered 
pharmaceutical chemists or chemists & druggists, 
& such seller is not protected by Poisons & Phar- 
macy Act, 1908 (c. 55), s. 2. 

(2) Where the breach of the regulations is that 
of selling the poison in a vessel not duly labelled, 
the fact that deft, has made himself criminally 
liable under Pharmacy Act, 1868 (c. 121), s. 17, 
does not bar the claim for the penalty in the 
county ct. — Pharmaceutical Society v. Jacks, 
[1911] 2 K. B. 115 ; 80 L. J. K. B. 767 ; 104 
L. T. 640 ; 75 J. P. 351 ; 27 T. L. B. 373. 

201. Penalty recoverable In county 

court.] — Pharmaceuticai. Society r. Jacks, No. 
200, ante, 

Liability of corporation .] — See No. 257, 

pont. 
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Sect. 1.--IN GENERAL. 

Sec, generally. Dentists Act, 1921 (c.,21). 

Establishment of Dental Board.] — See Dentists 
Act, 1921 (c. 21), s. 2, sched. II. 


Sect. 2.— THE DENTISTS* REGISTER. 

See, generally, Dentists Act, 1878 (c. 33) ; 
Dentists Act, 1921 (c. 21); Dentists Act, 1923 
(c. 36). 

202. Right to registration — Pupil at time of 
passing of the Act — Whether absolute right.] — 

A person who has been articled as a pupil, h has 
paid a premium to a dental practitioner entitled 
to be registered under Dentists Act, 1878 (c. 33), 
in consideration of receiving from sucli practi- 
tioner a comi)lete dental education, has not, 
although his articles exiiired before Jan. 1, 1880, 
an absolute right to registration under the Act, 
unless he has made the declaration required under 
sect. 7, in the case of persons engaged in the 
practice of dentistry at the date of the passing of 
the Act, at least in a ciise where there was time 
for registering him after the expiration of his 
articles, & before Jan. 1, 1880. — R. Medical 
Council, [1897] 2 Q. B. 203 ; 66 L. J. Q. B. 588 ; 
76 L. T. 706 ; 46 W. R. 2 ; 13 T. L. R, 446, C. A. 

208. Erasure of name from — A Judicial power 
of General Medical Council — Only exercisable when 
case within Dentists Act, 1878 (c. 33), ss. 12, 13.] — 
Where a person has been registered under above 
Act as a licentiate of a medical authority, the 
fact that his diploma has since been revoked by 
such medical authority does not render him liable 


to be erased from the dentists* register under above 
Act. 

The power of erasure by the council is in the 
nature of a judicial power, & must be confined to 
the matters into which they are authorised to 
inquire for the purpose of exercising such power. 
.... The mere fact that a medical authority 
has struck a person’s name off their register of 
licentiate does not authorise the erasure of his 
name by the general council from the register 
under above Act in the absence of any exercise 
by the council of the judicial powers given to them 
by above Act, sect. 13 (Lord Esher, M.R.). 

I think that the true construction of above Act 
is, that, when a person’s name is once ])laced on 
the register, it cannot be removed, unless the case 
is brought within above sects., or that it cannot 
be removed merely because the person has lost 
the qualification in respec.t of which ho was 
originally entitled to be registered (IjOpes, L.J.). 
— Ex p. Partridge (1887), 19 Q. B. D. 467 ; 52 
J. P. 40 ; 36 W. R. 442 ; suit nom, R. v. Generai. 
Council op Medical Edui^ation & Registration 
OP United Kingdom, 56 L. J. Q. B. 609 ; 3 
T. L. R. 817, 0. A. ; subsequent proceedings, sub 
nom. Partridge v. General Council op Medical 
Education & Regis'cration op United Kingdom 
(1890), 25 Q. B. D. 90, i). A. ; (1892), 57 J. P. 4, 
C. A. 

204. Sufflclenoy of grounds for — Qualifica- 

tion subsequently taken away.] — Aa;p. Partridge, 
No. 203, ante, 

205. Infamous or disgraceful con- 

duct,] — ^Pltf. was a duly registered dentist. He 
had advertised his name in connection with a 


Bremriuge (1887), 14 R. ((3t. of Sosa.) 
60 ; 24 So. L. R. 747 (J.).— SCOT. 

o. .] — Bremridge r. 

Tomlinson (1894), 21 R* (Gt. of 
Sosa.) 46 ; 31 So. L. R. 683 ; 2 S. L. T. 
62 (J.).— SCOT. 


p. .] — ^The Rae of 

the title ** acientlflo inatniment maker 
& teohnical chemlat by a peraou 
who hod not the atatutoiy qualiflca- 
tion was a oontiayention of Pharmacy 
Act, 1868. — Bremrtdge e. Hume 
g895), 23 R. (Ct. of Seaa.) 9 vJ.).— 


r. .] — R. V. Hannah, 

[1915] App. D. 344.— S. AF. 

PART VI. SECT. 1. 

t. Reaulaliona of denial coUege — 
Whether unreasonable,] — Hodgson v. 
Cowan (1913), 26 W. L. R. 407 ; 5 
W. W. R. 907 ; 15 D. L. R. 236 ; 6 
Saak. L. R. 377.— CAN. 

a. Liability for negliqence — Regis- 
tered db vnregidered dentist — Standard 
of care.] — Dickson e. Htoienio In- 
stitute, [1910] S, C. 352.— SCOT. 


Q. .1 — Brbmridge V. 

Turnbull (1895), 23 R. (Ct. of Seas.) 
12 (J.).— BOOT. 


at time of passinaof the Act — Whether 
absolute ri^W.]— H oward v. Dental 
Surgery & Dentistry Board 
Examiners (1014), 10 Taa. L. R. 44. — 

AUS. 


206 i. Erasure of name from — 
^ujBUdencv of grounds for — Infamous 
or disgraceful amdud.h-Re Eennely 
(1912), 12 S. R. N. S. W. 319; 29 
N. S. W. VIT. N. 64.— AUS. 


206 ii. .] — Thomas «. 

Dental Board (1916), 16 S. R. N. 
S. W. 369 ; 33 N. S. W. W. N. 112.— 

AUS. 


206 iii. .] — Spillkr v. 

Dental Board (1918), 18 8. R. N 


•T •VCkT '•VTV 


G n 


PART VI. SECT. 2. 

202 i. Right to registration — PupU 
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Sect, 2 . — The deniinta' regisier, 8ed. 3.] 

dental institution. The General Council con- 
sidered such conduct amounted to “ dis^aceful 
conduct in a prof essional respect ” within Dentists 
Act, 1878 (c. 33), & erased his name from the 
register. On an action for a maridanius to have 
the name reinstated : — Held : there were facts 
before the General C^ouncil on which they might 
come to the determination to erase pltf.’s name 
from the register, &, therefore, this ct. would not 
interfere. — ^Paktridge v. General Council op 
Medical Education & Registration (1892), 67 
J. P. 4 ; 8 T. L. R. 453, C. A. 

206. Publication of erasure— Whether re- 

strained by injunction.] — Allinson v. General 
Council op Medical Education & Registra- 
tion (1892), 8 T. L. R. 784, C. A. ; subsequent 
proceedings, [1894] 1 Q. B. 750, C. A. 

207. Professional misconduct — What amounts 
to — Advertising.] — Partridge v. General 
Council op Medical Education & Registra- 
tion, No. 205, ante, 

208. .] — One of the parties to 

a paiinership deed between dentists was, as a 
director of the American Dental Institute, Ltd., a 
I)arty to self-pulfing advertisements of the co. in 
which it was alleged {inter alia) that among otlier 
advantages the instruments of the co. wcto always 
sterilised befoie use, that a ti'ained lady nurse 
was always present at operations so as to pi*event 
any possibility of scandal between an operate^!* 
& a lady patient : — Held : the partner had been 
guilty oi professional misconduct within the mean- 
ing of the partnership deed which entitled the 
other partner to detoimine tlio partnersldp. — 
Clifford v. Timwlb, [1908] A. C. 12 ; 77 L. J. Oh. 
91 ; 98 L. T. 04 ; 24 T. L. R. 112 ; 52 8ol. Jo. 92, 
H. L. ; ajfg, S. C. sub nom. Dill v, Clifford, 
Clifford v, Timms, (Clifford v, I'uillips, [1007] 

2 Ch. 230, C. A. 

209. S. P, Clifij’Ord V, Phillips, [1908] A. C. 
15 ; 77 L. J. Oh. 93 ; 98 L. T. 05 ; 52 Sol. .To. 
92, II. L. ; affg, 8. 0. sub nom. Dill v. Clifford, 
(Clifford v, Timms, Clifford v, Phillips, [1907] 

2 Ch. 230, 0. A. 

210. Dentists Act, 1923 (c. 36), s. 1 — Service in 
His Majesty’s forces during the war — Meaning of.] 

— ^By above sect, one of the conditions for the 
registration of an unregistered dentist is that 
appet. shall satisfy the board that ho “ served 
during the late war in His Majesty’s forces ” : — 
Held : the condition had been fulfilled by appet. 
who, having attested voluntarily in 191 7, & having 


been ordered to go homo till called for, was after- 
wards called up for medical examination, & re- 
ceived one day’s pay, &, having again returned 
homo, subsequently received a discharge on the 
ground of jiermancnt & total disablement. — 
Binns V, Dental Board (1924), 40 T. L. R. 099, 
D. C. 


Sect. 3.— STATUTORY OFFENCES. 

See Dentists Act, 1878 (c. 33), s. 3. 

211. Taking or using an addition or description 
implying registration of special qualification — What 
amounts to — A question of fact.] — Wliitlock, 
resp., who was neitlier on the dentists* register, 
nor a legally qualified medical practitioner, earned 
on a practi(;e as a dentist at certain premises, 
where, on the front railings, there was a white 
marble slab with the words “ Mr. W. Lawson 
Whitlock, 1 0 — 5 ’ ’ upon it. At the side of tlie front 
door & at the side door were tlie words “ Mr. 

C. R. Stent, R.D.S. Eng., Surgeon-Dentist.” In 
the forecourt was a gas lamp on wbich was written 
” Mr. C. R. Stent, Surgeon-Dentist.” There was 
a further notice outside the premises “ Messrs. 
Stent, Surgeon -Dentists, established 1840, hours 
of attcndanc(‘,” td-c. Rcispondent stated that he 
piii*f]iasc‘d the praedicc from the. personal repre- 
sentative of the late Stent, togeth(‘r with the 
riglit to kecq) Stent’s name & qnalilications upon 
the premises. On an information laid by applt. 
for the British Dental Association, a police magis- 
trate decided that resp. did not, contrary to 
Dentists Act, 1878 (c. 33), s. 3, takc^ & use an Edi- 
tion or description ” R. D. S. Eng., Surgeon- 
Dentist,” implying that he was then registered 
under the Act, or that he was specially qualified 
to practise dentistry : — Held : the magistrate’s 
decision was a finding of fact with which the ct. 
could not interfere. — ^Bbown v. Whitlock (1903), 
07 J. P. 451 ; 19 T. L. R. 524 ; 47 Sol. Jo. 548, 

D. 0. 

212. Additional title — “ German 

Dental Institute, West Central Dental Insti- 
tute.”] — Applt., not being a registered person 
under Dentists Act, 1878 (c. 33), or a legally 
qualified medical practitioner, was summoned 
for using an additional title, “ German Dental 
Institute, West Central Denial Institute, Limited,” 
implying that he had registered under the Act 
or was special ]y qualified to practise dentistry :~ 
Held : he was rightly convicted. — Panhaus v. 


a. W. 192 ; 35 N. S. W. W. N. 55.— 

AUS. 

205 iv. .] — Dontintry 

Act, 8. 39, empowering the coimoiJ of 
the College of Deatal Surgeons to erase 
the name of a practitioner guilty of 
infamous or unprofessional eunduet, 
applies to acts oommlttod by a member 
before registration under the Act.- — 
Q — ^ OOLLEOK OF Dental 

SuRGBONs or British Columbia 
(1908), 14 B. C. H. 129 ; 9 W. L. II. 
660.— CAN. 

205 V. . 1— College of 

Dental Buboronb v. Moody (1909), 
10 W. L. R. 526.— can. 


205 vl. .3 — Gordon v. 

Royal College of Dental Surgeons 
(1911), 18 O. W. R. 149 ; 2 O. W. N. 
733.— CAN. 

207 1. Professional miscmiduct — TV hat 
anumnts to— Advertising ,] — Osborns r. 
Dental Board (1916L 16 8. R. N. 


S. W. 125 ; 33 N. S. W. W. N. 30.— 

AUS. 

207 ii. .] — Re David- 

son & Royal CoUiSas op Dental 
.Surgeons OF Ontario, [1925] 3D. L. R. 
543 ; 67 O. L. K. 222.— CAN. 


207111. .] — ^Mkyeb V. 

Colonial Medical Council (1904), 
21 a. C. 472.— S.AP. 

b. .] — Lockett v. 

Dental Board (1914), 14 B. R. N. 
a. W. 50 ; 31 N. S. W. W. N. 24.— 
AUS. 


0 . .] — ^>Vhere a pro- 

fessional class, such as dentists. Is 
governed by a statute applying 
speolflcally to that profession, &; such 
statute prescribes the manner in which 
the members of the profession shall 
carry on their business, It is unpro- 
fessional conduct- to carry it on other- 
wise . — Re Moody & College of 
Dental Surgeons (1909), 14 B. C. R. 


206.— CAN. 

d. No application for registration — 
Within stipulated period.] — Re Den- 
tal Board, Ex p. Perry (1922). 22 
8. R. N. a. W. 230 ; 39 N. S. W. W. N. 
69.— AUS. 

PART VI. SECT. 8. 

211 1. Taking or usiing an addition or 
descrijAion implying registration of 
special qualification — What anumnts to 
—Question of fact.] — The words 
“ specially qualified in Dentlste Act, 
1878, refer to a qualification in the 
nature of a degree, diploma, etc., 8c 
do not includo the case of a description 
implying more personal skill St aocom- 

S iishmeni. — B yrne r. Rogers. [ 1910] 
I. R. 220.— IR. 

e. Notice on door,] — 

Emslie V. Paterson (1897), 24 R. 
(Ct. of Bess.) 77 ; 34 So. L. R. 674; 
5 S. L. T. n (J.).-HBOOT. 
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Bbown (1004), 08 .T. P. 435 ; 48 Sol. Jo. 508, 
D« C/« 

Bamcs v. Brown, [1900] 1 K. B. 38. 
Distd. Bellorby v. Hoyworth. [1909] 2 Ch. 23. Dbtd- R. 

J*<*wen, [1914] 3 K. B. 1161. 
to Biippoee that tho case of Panham v. 
baviugr rofirard to tlio decision of 
(AvoRY^!f Lords In Miyder v. Smw [No. 218, posfj 


— 7^ Dental Service, Ltd.l 

—Application was made for the registration, under 
.t’ a CO. with the name of 

Hcntal Service, Limited.” One of 
the objects of the co. was “ to carry on the prac- 
tice, profession, or business of pi’actitioners in 
dentistry in all its branches,” which it was in- 
tended to carry on by practitioners not registere<l 
under Dentists Act, 1878 (c. 38) livid ; the use 
of tlie proposed name by tlic co. when carrying 
on business by unregistered practitioners would 
not constitute an ofTenco under Dentists Act, 
1878 (c. 33), s. 3, Aw therefore thti obj(‘ct of the co. 
was not unlawful ; & tho I'Cgistrar of cos. had no 
power to refuse registration upon the ground that 
the name of the co. would be calculated to deetdve 
people into the belief tluit the business was canied 
on by registered jiractitioners. — R. v. IIegistkaii 
OF OOMPANIES, Ex p, HowEN, [10141 3 K. \^. 
IKU; 84 L. J. K. D. 229; 112 L. T. ,38; 30 
T. L. li. 707, D. t). 

214. Notice on door — Room fitted as 

operating room.] — Applt., who was not registered 
under Dentists Act, 1878 (c. 33), At was not a 
legally qualified medical practitioncT, carrieil on 
a dentist’s pra(;tice at premises on th(^ inner door 
& windows of whicli hei exliibitod his name & a 
notice as follows: ” H. ,1. Darnos. Mnest arti-’ 
ficial teeth at moderate^ i)rices. hlx tractions. 
Advice free. Hours 10 — 7. English ^ American 
teeth. Advice free. I’ainless extractions.” Die 
room was fitted as a dentist’s oi>erating room. 
Applt. having been convicted by a ct. of summary 
jurisdiction of having taken Ac used a description 
implying that he was specially qualified to praiitise 
dentistry : — Held : there was evidence upon which 
applt. could be convicted of an offence under 
Dentists Act, 1878 (c. 33), s. 3. — Daiines v. Bhown, 
[1909] 1 K. B. 38 ; 78 L. .T. K. B. 39 ; 99 L. T. 
801 ; 72 .T. P. 485 ; 25 T. L. R. 3 ; 53 Sol. Jo. 
14, D. 0. 

AnnotaiUma : — Overd. B<!lU!rl)y v. Heywortli, [1910] A. (*. 

377. CoilBd. Jloyal (^ollcsro of Veterinary Surgeons r. 

Kennard, [1914] 1 K. B. 92. ReM. Pliannaccutical Soc. 

of Groat Britain v. Mercer, 11910] 1 K. B, 74. 

216. Statement — To patient.] — 

Applt., who was in the employment of a county 
council, was medically examined by the council’s 
medical officer, & received from liim a document 
in which it was stated tliat, as his teeth were) found 
to be defective, he should see a registered dentist, 
& i^hat it would be nccessaiy for him to obtain & 
forward to the medical officer a certificab; tliat his 
teeth were in a satisfactory condition. At the 
foot of the document were the words ” Ploaae 
show this form to the dentist, as only the certi- 
ficate of a registered dentist can be accepted.” 
Applt. went to resp., who practised dentistry. 


but who was neither a registered dentist nor a 
legally qualified medical practitioner, in the be- 
lief tliat he was a registered dentist, & had his 
teeth examined. Applt. handed him the above 
document, tolling him that lie required a certifi- 
cate by a registered dentist. Respondent read 
the document & said that he had given hundreds 
of such certificates to the Post Office, & that he 
would give applt. the certificate required, when ho 
ii*tumed (in a subsequent day to have his teeth 
finished. Applt. did not rc'turn Ac no siicJi certifl- 
cabi was given. Resp. did not at any time in 
writing or orally use the words ” dentist ” or 
” i*egistered dentist ” or state that he was a 
lierson specially qualified to practise dentistry t — 
Held : resp. had taken or UHt*d a description im- 
plying that lie was regiab*red under Dimtists Act, 
1878 (c. 33), contrary to sect. 3 of tliat Act, Ac 
had ther«‘fore itmdered himsi^lf liable to a penalty. 
— RoBKiiTsoN r. Hawkins, [1913] 1 K. B. 57; 
82 L. J. K. B. 97 ; 107 L. T. 795 ; 77 J. P. 03 ; 
29 T. L. R. 32 ; 23 Vox, V. C. 239, D. 0. 
Annotation: — Clonsd. Blairi v. KiiiRT, [1018] 2 K. U. 30. 

216. Given In evidence in court.] 

— ^Applt. was an artificial tei‘th spi'eialist, Ac was 
not a regiaten^d dentist. When giving evidence 
in a county ct. he stated, in answer to a question 
put to him by the judge, that tlu^ was a dentist. 
In respect of this stabmu‘nt he was charged for 
that he did unlawfully ” bike or us(*. the name or 
title of * dentist,* ” contrary to Dentists Act, 1878 
(c. 33), s. 3. The justices, being satisfied on the 
evidence that a])plt. Jiad held himself out In 
public to be a demtist, eonvicb»(l him of the offence 
‘ charged: — Held: tlu*re was evidemjc on which 
the justices could find that applt. liad committed 
th<* offence with whi(‘h lie was charged. -Btatn 
t’. King, [1918] 2 K. B. 30 ; 87 T.. J. K. B. 993 ; 
119 1 4. T. 54 ; 82 J. P. 179 ; 02 Sol. Jo. 520 ; 17 
L. G. Ji. 209 ; 20 Cox, C. C. 285, D. C. 

217. Qualification by diploma, certificate 

or other hall mark — Not by competence or skill.] — 
The words ” 8i>ecially qualified to practise 
dentistry ” in Dentisis Act, 1878 (c. 33), a. 3, 
refer b> a qualificfition by diploma, certificate, or 
other luiU mark. A:- not b> competence or skill. — 
Beixeiihy V. JlEYWOirni, [1910] A. C. 377 ; 79 
L. J. Oh. 402 ; 102 L. T. 545 ; 74 J. P. 257 ; 
20 T. L. R. 403 ; 51 Sol. Jo. 441, H. 1^. 

Annolal-Unia : — Apld. PlianiiacKMiUcal Hoc. of Grout Britain 

V. Morcor, [1919] 1 K. B. 7 1. FoUd. MlnUu* v. Snow (1910), 

74 J. P. 2ri8 ; B. V. UoETisLrar of Cob., Kxp, Bowon, [1914] 

3 K. B. 1 1 6 1. Apld. Uoyal ( Jollotfo o! Votorluary BmveoliB 

V. Koimunl, I1914J 1 K. B. 92. Reid. Graham w. 7'aiuior, 

11933] I K. B. 17 ; Bans r. Graham, [1914] 3 K. B. 400 ; 

Bluiii V. Kin^', 11918] 2 K. B. 30. 

218. aV. P. Mtnteh V. Snow (1910), 74 J. P. 
258; 54 Sol. Jo. 441, H. L. 

Ammtation FoUd. K. v. Uegistrar of (Jos., Kx p. Bowen, 

11914] 3 K. B. 1161. 

219. Limited company— Whether person within 
Act.] — A CO. was formed in 1900 to carry on the 
business of U. whoso name, formerly on the 
dentists’ register, as stinick off on May 22, 1900. 
An action was brouglit at the instance of the 
British Dental Association against the co. So G. 


215 i. statement — To 

patieTd ,] — Joske v. Lubuano (1906), 
4 0. L. R. 71.-— AUS. 

f. No repreaerUation 

made.] — Bsambs v. Fife, Beamks v. 
Bean (1912), 12 S. R. N. S. W. 517 ; 
29 N. S. W. W. N. 104.— AUS. 

E* Jfc R. V. hlN" 

dot, Exp. A.-G. (1926), 47 N. L. R. 
108.— S. AF. 

, h* Who may sue.] — R. 

( DByr AL ASSOON. OF Albebta) v. 
AusTur (1909). 10 W. L. R. 387.— CAN. 


k. What charge muat 

apedfy.] — Cowan v. Schu.t.ino (1915), 
30 W. h. R. 463 ; 7 AV. W. R. 1112.— 
CAN. 

l . QualiflccUion by diplomat 

certificate, or tdher hall wmr/:.]— J oskk 
V. Rental Cabu Order Co. Pro- 
prietary, Ltd. (1916), 21 C. L. 11. 
172.— AUS. 

m. .1 — Dungey V. Walker, 

[1918] S. A. L. R. 57.— AUS. 

219 i. Limiied company — Whether 
person within Act.} — The word 


person ’* in DenilHtB Act, 1878, 
relates only to an individual, 5c does 
not embrace a corpn. or co. — 0 *Buffy 
V. Jafkk. [1904] 2 I. R. 27 ; 37 I. L. T. 
236.--IR. 

219 ii. .]— A.-G. (O’Dufft) 

V. Appleton, [1907] 1 I. R. 262.— IR. 

21D m. .1 —Although the 

word “ person ’• in Dontisti Act, 1878, 
s. 3, has been held not to iholude 
artificial persons, 8c not to apply to 
limited oos., a limited co. is not at 
liberty to use the word ** dentist'* 

O O 2 
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Sect, 3. — Statutory offences. Sect, 4. Part VII.] 

the sole director to restrain the co. from repre- 
senting that it was carrying on the business of a 
dentist or surgeon dentist as successors to G. or 
that it was a person specially qualified to practise 
dentistry : — H^ld : the co. was a “ person ” within 
the meaning of Dentists Act, 1878 (c. 33), s. 3, & 
an injunction must be granted as asked. — ^A.-O. 
r. Bmith (Geoiuje C.), J/td., [1909] 2 Ch. 524; 
78 L. J. Ch. 781 ; 100 L. T. 225 ; 25 T. L. R. 
267. 

220. Practising as successor to man struck 

off the register — Injunction.] — A.-G. v. Smith 
(Geokge C.), IflD., No. 219, ante. 

221. Right to carry on business.] — R. v, 

IlBaiSTRATl OF COMPANIES, TUx p. BOWEN, No. 213, 
ante. 


Sect. 4.— RECOVERY OF CHARGES. 

Sec Dentists Act, 1878 (c. 33), ss. 3, 5. 

222. Unregistered dentist — Recovery of price of 
materials— Not fees for fitting.] — A person who 
was carrying on the practice of a dentist, but who 
was not i*egistered under Dentists Act, 1878 (c. 33), 
made for deft. & fitted to the deft.’s mouth a set 
of false teeth which were taken by deft. & kept 
& used by him. Deft, having refused to pay for 
the same: — Held: Dentists Act, 1878 (c. 33), 
s. 6, which prevented an unregistered person from 
recovering any fee or chargi for “ the performance 
of any denial operation, or for any denial attend- 
ance or advice,” did not prevent the unregistered 
])er8on from recovering the price of the set of teeth 
so supplied, as distinguished from the fitting of 
the same. — Hennan & Co., Ltd. v, Duckworth 
(1904), 90 L. T. 540 ; 20 T. L. B. 430 ; 48 Sol. 
Jo. 430. 

Annotation .‘—Reid. Seymour v. Pickett (1905), 74 L. J. i 

K. 11.413, 

223. ,] — A person who is not 

registered under Dentists Act, 1878 (c. 33), though 
he is prohibited by sect. 5, of the Act from re- 


covering any fee for the performance of any denl».l 
operation, can maintain an action for the price 
of materia], such as gold & false teeth, supplied 
by him to a patient. 

A person who was not registered under Dentists 
Act, 1 878 (c. 33), operated as a dentist on a patient, 
& supplied him with false teeth & gold. Be made 
a charge of £45, & the patient gave him two 
cheques for £20 and £26 respectively, the latter 
cheque being post-dated. The £20 cheque was 
duly paid, but the £25 cheque was dishonoured 
on presentation, the drawer having stopped the 
payment of it by his bankers. 

The dentist brought an action in the county 
ct. against the patient on the £25 cheque. The 
judge found that £21 represented the price of the 
gold & other material supplied by pltf. Pltf. 
when being examined as a witness claimed to 
appropriate the £20 cheque to the payment of 
his professional fees. No appropriation had been 
made by the patient : — Held : pltf. was entitled 
to make the appropriation & to recover the £21 
in the action. — Seymour v. Pickiot, [1905] I 
K. B. 715 ; 74 L. J. K. B. 413 ; 92 L. T. 519; 
21 T. L. R. 302, C. A. 

Annoiaiion : — ^Refd. Robinson r. Marsh, [1921] 2 K. B. 

G40. 

224. From executor of patient — Death before 
artificial teeth fitted.]- A contract to make a set 
of iU'tificial teeth is a contract for th(i sale of goods, 
waives or mercluindiso within the Slat. Frauds, 
s. 17. 

A. ordered of B. a set of artificial l-<H*th, whicli 
wei*c by the U^iins of the contract to b(‘ fitted to 
lier mouth ; before they were so fitted A. dicMl : — 
Held : B. could not sue A.*s exor. in an action for 
work & labour done, & materials provided for his 
testatrix. — Lee v. Griffin (1861), 1 B. S. 272 ; 
30 L. J. Q. B. 252 ; 4 L. T. 546 ; 7 .Tur. N. 8. 
1302 ; 9 W. R. 702 ; 121 E. R. 716. 

Annoiatwna : — ^Refd. Copland r. Miller (1903), Timcft, 

Nov. 28 ; R. v. Wood Greon Profltooriiig Cominiltoe, 

Ex p. Boots Cash Chomlsts (Southern) (1919), 89 L. J. 

K. B. 55. 

225. Contract for sale of artificial teeth — Stat. 
Frauds, s. 17.] — Lee v. Griffin, No. 221, ante. 


Part VII. — Mid wives. 


See, generally. Midwives Act, 1902 (c. 17) ; 
Midwives Act, 1918 (c. 43). 

226. Right of appeal from Board.] — ^Applt. a 
midwife whose name was upon the roll, was 
charged before the Board with having been guilty 
of misconduct wltliin Midwives Act, 1902 (c. 17), 
s. 8, in tliat she had been & still was cohabiting 
with a man not her husband. An inquiry took 
place before the Board, & at the first meeting she 
gave evidence. At an adjourned meeting of which 
she had notice but at which she did not appear, 


the Board had before them a repoit by a relieving 
officer not verified by statutory declaration & 
of which no copy had been supplied to applt. as 
required by Rules of Procedure, 1911, r. 2. 3'he 
Board decided that ajiplt. had not told the truiJi 
& removed her name from the roll. Certain 
statements in the report were inaccurate & might 
well have influenced the Board in arriving at their 
decision: — Held: (1) the misconduct dealt with 
by Midwives Act, 1902 (c. 17), s. 3, was not limited 
to misconduct in the discharge of the duties of 


or its synonyiiiH in such a way as to 
amount to a false representation, 
calculated to iuduco the iiublio to 
believe that the individuals whom it 
comprises or employs aro qualified 
‘‘dentists.** — A.-G. (0*Dx7rrv) v. 
Mtduletons, Ltd., [1007] 1 1. R. 
471. — IR. 


n. Practieitig deniistry — Wht^ 
amounts (o.) — ^Accused who took a 
impression of the gums & later fitte 
a plate in the mouth of B., & wh 
treated two teeth for P., was praotisln 

. O* — r . -l—A person wh< 

besides having taken impressions < 


tliree persons’ moutJis & supplied 
them with false teeth, also filled & 
stopped the teeth of one of the throe 

S ersons, & took foes for these opera- 
ons : — Held : to have practised as a 
dentist. — K. v. Ginsbuku (1904), 18 
E. D. C. 272.--S. AF. 

p. .] — ^Persons who take 

Impressions of tho mouths of others 
& from the impressions so taken make, 
& subsequently fit in, false teeth, 
practise as dentists &; do not merely 
exeroise the calling of dental mechanics. 
— R. V. Vlotman, R. V. Koonin, [1911] 
C. P. D. 879.— AP. 


q. ^.1— Vlotman V. 

(1986). 46 N. L. R. 317.--S. AF. 


R. 


PART VI. SECT. 4. 


222 i. Unregistered dentist — Ifecovery 
of price of materials — Not fees fivr 
fitting .] — ^Anderson v. Jones, [1920] 
E. D. h. 124.— S. AF. 


r. Employed by registered dentist 

— Whether loiter can sue for fees — For 
services rendered to patie^ by former] 
— Bukgebs V. ZlMMERLi (1914), 27 
W. L. R. 875 ; 6 W. W. R. 908 ; 17 
D. L. R. 708 ; 19 B. C. R. 428.— CAN. 


PART VII. 

t. Construction of statute — Meaning 
of words — “ Attend women in child- 
birth.**] — Duvaxbl v, Wabd. [1921] 
V. L. R. 09.— AUS. 
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a ^dwife, but included misconduct which in the 
opinion of the Board tended to unfit applt. for the 
discharge of the duties of a midwife ; if the facts 
had justified the Board in coming to tlie conclusion 
at which they had arrived, they would have been 
entitled, if they thought fit, to remove applt. *s 
name from the roll ; but (2) as the report of the 
relieving officer had been irregularly admitted, 
& as it was impossible to say that the Board was 
not mfiucnced by the inaccurate statements in it, 
the order removing applt. ’s name from the i*oll 
must be quashed. (3) Semb/e: a full right of 
appeal is given by Midwives Act, 1002 (c. 17). — 
Stock v. Central Midwives Board, [1916] 3 
K. B. 756 ; 84 L. J. K. B. 1835 ; 113 L. T. 428 ; 
79 J. P. 397 ; 31 T. L. It. 436 ; 13 L. G. R. 1227. 
dnnofaiton: — As iu (2) Befd. Davies v. Central Midwlvcs 

Doord (1919), 88 L. J. K. D. 962. 

See f further^ Midwives Act, 1902 (c. 17), s. 4. 

227. Duty of Board at hearing — To act in 
Judicial manner — Whether bound by legal rules 
of evidence.] — Owi^ to investigations made by 
an inspector acting for the local supervising 
authority over midwives, charges of misconduct 
were brought against applt., a certified midwife, 
that she had (imployed an uncertified person to 
act as her substitute contrary to the provision in 
Mid wives Act, 1902 (c. 17), s. 1 (4), that no 
woman certified under the Act should employ an 
unceriiified i»crson as her substitute. At an 
inquiry held by the (Central Midwives Board ('vi- 
donee was given by the inspector of admissions 
made to him by applt. tliat her husband, who was 
uncertified, had act»ed for her as her 8ubstitut«i in 
a certain ceuso wliile she was engfiged in another 
cas(‘, & of statements made to liira by other 
patients of applts. who wer(i not calle<l before the 
Board. Applt. hei'sclf gave evidence denying the 
truth of the cliaiges, but the Board, after delibera- 
tion, decided that misconduct was proved, & tliat 
applt.’s name should be removed from the roll. 
On appeal to th() J)iv. Ot. objection was taken on 
behalf of applt. that the evidence before the Board 
was all heaimy evidence, was therefoi*e iiuid- 
missible against apidt . : — Held : ( 1 ) to constitute 
an “ employment ” of a substitute within sect. 1, 
sub-sect. 4 of the Act, it was not n(H;essary that the 
substitute should be paid, & that the olTence 
under that sub-sect, would b(? conuiiitted by em- 
ploying an uncertified substitutes whether such 
substitute were iiaid or not ; (2) the Board were; 
acting as a judicial body ^ wtu*(^ (uititled to act 
upon the best cvid<*nce they could get, & having 
before them evideiK^e of miscondu<;t upon whic*li 
they could properly act, & having upon that evi- 
dence come to the conclusion that mis(;ondiict 
was proved, the ct. would not intei*fei*e, but the 
ct. declined to lay dt)wn any general rules as to 
the conduct of such inquiries by the Board. Qn. : 
whether on such an inquiry th(3 Board are bound 
by the legal rules of evidence. — Rc Fej.i>mann 
(1907), 97 L. T. 518 ; 71 J. P. 269 ; 23 T. L. K. 
432 ; 5 li. O. K. 653. 

Annotaiion :—0€nerally. Befd. Slock v. Cciitrul Midwives 

Board, [1915] 3 K. B. 750. 

228. Entitled to act on best evidence 

obtainable.] — lie Fbldmann, No. 227, ante. 

229. Admission of improper evi- 

dence.] — Stock v. Central Midwives Board, 
No. 226, ante. 

230. Evidence by statutory declara- 


tion.] — ^A midwife was chided before the Central 
Midwives Board with having contravened certain 
of their rules. The charges were considered to 
be proved, but sentence was postponed. In the 
meantime the local supervising authority, ap- 
poinU^d under Mid wives Act, 1902 (c. 17), s. 8, 
were instructed to furnish reports at specified 
times on the future conduct of the accused. One 
of these reporte was unsatisfactory, & the name 
of the accused was thereupon removed from the 
roll, but the report was not communicated to her. 
Part of the evidence before the Board consisted of 
a statutory declaration made by^ a former patient, 
who refused to appear as a witness. On appeal 
by the midwife fuklier oral & other evidence was 
admitted: — Held: (1) the charges were abun- 
dantly proved the decision of the Board must 
be affirmed ; (2) the Board were entitled to arrive 
at then* decision when the case was heard & to 
act upon it at a later date, as they had done after 
receiving the report ; (3) the Central Midwives 
Board Rules, 1916, Sched. D, r. 5, providing for 
the verification by statutory declaration of state- 
ments relied on as part of the case against the 
accused person, applied to final hearings before 
the Board as well as to pi’eliminary inquiries, & 
at the final hearing the Board might receive in 
evidence the statutory declaration of a jierson 
who refused to appear as a witness, provided that 
a copy had been supplied to tlie accused person. 
“ “Davies v. Central Midwives* Board (1918), 
88 L. J. K. B. 962 ; 120 L. T. 319 ; 83 J. P. 74 ; 
17 L. G. R. 129 . 

231. Postponement of sentence.] — 

Davies v. Central Midwivbis* Board, No. 230, 
ante. 

232. What amounts to employment of substi- 
tute — Substitute not paid .] — He Peldmann, No. 
227, ante. 

233. What amounts to misconduct—Not limited 
to qiisconduct in discharge of duties — Conduct 
tending to unfit applicant for discharge of duties.] — 
.Stock v, CENxitAL Midwivbs Board, No. 226, 
ante. 

234. Attending patient under direction of ” 
qualified medical practitioner — Midwives Act, 1902 
(c. 17), s. 1 (2).] — ^A woman who had fonnerly 
been, but had ceased to b(i, certified under above 
Act, was engaged to atUuid at five cases of con- 
finement, in each case as soon ;is she was en- 
gaged a qualified medical practitioner was also 
i-efeiined. In each ease the woman attended & 
<lelivered Uk; paticuit. lu none of tlie cases was 
the doctor ])resent or sent for at or Ixifore the birth 
of th(* ciiild, but iu each ciiso he paid a i)i*ofes- 
siunal visit thereafter. In none of the eases did 
the doctor make any professional inquiry or give 
any instructions. There w;is no emergency, but, 
if there liad been, there was opportunity for 
summoning the doctors. In the opinion of the 
doctoi’s the woman was capable & trustworthy. 
& no instructions to her wei’e necessary in any of 
the coses : — Held : in these cases the woman had 
not attended the patients “ under the direction” 
of a qualified medical practitioner within above 
sub-sect, of above Act, & she was liable to be 
convicted under that sub-sect. — Davis v. Morris, 
11923] 2 K. B. 608 ; 92 L. J. K. B. 678 ; 129 L. T. 
88 ; 87 J. P. 83 ; 39 T. L. R. 454 ; 21 L. G. R, 
462 ; 27 Cox, C. 0. 421. 
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Part VIII. — Veterinary Surgeons. 


8ee^ generally. Veterinary Surgeons Act, 1881 
(o. 02). 

235. Use of description by unqualified person — 
What amounts to — “ Veterinary forge.’*] — Deft, 
was a shoeing smith & was not possessed of the 
qualifications specified by Veterinary Surgeons 
Act, 1881 (c. 02), s. 17 (1). He htid for the last 
twenty-five years described his place of business 
as a “ veterinary forge *’ : — Held : these words 
constituted a description stating that he was 
specially qualified to practise a branch of 
veterinary surgery within the meaning of the sect., 
& he was therefore liable under the sect. — Royai. 
OOLLBGB OF VETBRINATIY SURGBONS V. ROBIN- 
SON, [1892] 1 Q. B. 657 ; 61 L. J. M. C. 140 ; 00 
L. T. 203 ; 66 J. P. 313 ; 40 W. R. 412 ; 8 
T. L. R. 333 ; 36 Sol. Jo. 273 ; 17 Cox, O. C. 
477. 

Annotaliona: — ^Dbtd. Hoyal Colluffc of Veterinary Surereons 
V, ColliuBon, 11U08] 2 K. B. 248. Apld. Bamos v. Brown, 
ri909] 1 E. B. »8. Oonsd. Bnllerby v. Heyworth, [1909] 
2 Oh. 23 ; Hoyal College of Veterinary Surgeons f». Ken- 
nard, [1914] 1 K. B. 92. Reid. Veterinary College v. 
Groves (1893). 57 J. 1*. 505. 

236. “ Pharmaceutical & veterinary 

chemist.’*] — G., a chemist, published a book deal- 
s' with diseases of horses, recommending medi- 
cines which he kept, & advising, in some cases, 
people to consult a vet rinary surgeon. He 
desciibed himself in the book as “ pharmaceutical 
^ veterinary chemist ” : — Held : the justices were 
right in holding that this was not unlawfully using 
a description implying that he was a veterinary 
surgeon contrary to Veterinary Surgeons Act, 
1881 (c. 02), s. 17. — Veterinary Ooblkgb v. 
Grovbs (1893), 67 J. P. .605 ; sub nom. Royal 
College op Veterinary Sijrgbons v. Groves, 
0 T. L. R. 483. 

Annotatiojis : — Befd. Hoyal Collugu of Votorliiary Siirgeoiiu 
V. ColUtiBou, [19U8J 2 R, B. 248 ; Hoyul Collego of Votur- 
inary Surgeons v, Keniiard (1913), 78 J. 1*. 1. 

237. “ Canine specialist.’*] Resp., 

who was not possessed of the qualifications speci- 
fied by Veterinary Surgiions Act, 1881 (c. 02), 
B. 17 (1), exhibit(3il oulsidc; his resideju.e a board 
with his name & the words (Janine specialist. 
Dogs cats treated for all diseases ” : —Held : 
these words co.nstituti.*(i a description stilting that 
he was specially qualified to practise a branch of 
veterliwiry sm'gery, & lie was therefore liable 
under the sect. — Royal ComsGE of Veterinary 
Surgeons v. Colijnson, [1008] 2 K. B. 248 ; 77 
L. J. K. B. 089 ; 99 L. T. 122 ; 72 .J. P. 267 ; 24 
T. L. R. 630 ; 52 Sol. Jo. 457. 

AnmtaHum : —toasA, Bamos r. Brown, [1909] 1 E. B. 38. 
Distd. Bellerby r. Heyworth, [1909] 2 Oh. 23 ; Hoyal 
College of Veterinary Surgeons v. Kenuard, 11914] 1 K. B, 

238. ** Canine surgery.**] — By the 

Veterinary Sm*geons Act, 1881, s. 17, sub-s. 1, 
any person not possessing the prescribed quali- 
fication who after Dec. 31 , 1883, “ takes or uses . . . 


any name, title addition, or description, stating 
that he is a practitioner of veterinary surgery or 
of any branch thereof, or is specially qualified to 
practise the same,” shall be liable to a fine. 

Resp., who was not possessed of the qualifica- 
tions specified by Veterinary Surgeons Act, 1881 
(c. 62), s. 17 (1), exhibited over the entrance door 
to his residence a lamp on which was inscribed 
“A. E. Eennard, Canine Surgery,” & on the wall 
of the premises a brass plate bearing the inscrip- 
tion ” Canine Surgery. A. E. Kennard ” : — 
Held : these words did not constitute a descrip- 
tion stating tliat resp. was specially qualified to 
practise a branch of veterinary surgery, & he was 
not liable to a fine under the sect. 

The expression “ canine surgery ” is a descrip- 
tion of the place & not of the person. ... In the 
present case resp. has not said that he is a canine 
specialist (Ridley, J.). — Royal College op 
Veterinary Surgeons v. Kennard, [1914] 1 

K. B. 02 ; 83 L. J. K. B. 207 ; 109 1j. T. 860 ; 78 
.1. P. 1 ; 30 T. D. R. 3 ; 23 Cox, 0. C. 645. 
AntMlalion .—Apld. Hans v. Graham, [1914] 3 K. B. 400. 

239. Remedy for offence by limited com- 

pany — Injunction at suit of Attorney-General.] — 
Although a limited co. is not a “ person ” within 
Veterinary Surgeons Act, 1881 (c, 62), s. 17, 
cannot be prosecuted for an offence under that 
sect., an action wiU lie at the suit of the A.-G. to 
restrain the co. & its officials from falsely holding 
out or representing to the public that the indi- 
viduals who comprise it or are employed by it 
are veterinary surgeons or persons sptjcially 
qualified io practise veterinary surgery or any 
branch thereof. — ^A.-G. v, Churchill’s Veter- 
inary Sanatorium, Ltd., [1910] 2 Ch. 401 ; 79 

L. .r. Oh. 711 ; 103 L. T. 308 ; 74 J. P. 397 ; 26 
T. L. R. 030. 

Aiimtatkm : — ^Refd. Hoyal (Jollogo of Veterinary Sui-goons 

r, Kennard (19J3), 78 J. P. 1. 

240. Limited company not a person within 
Veterinary Surgeons Act, 1881 (c. 62), s. 17.] — 
A.-G. V, Cjiurciiitj:,’b Veterinary Sanatorium, 
Ltd., No. 239, ante, 

241. Usage - Charge for attendance — Not much 
medicine required.]— The ceiiificatc of the veter- 
inary college, that pllE. had attended lectures 
there, is not admissible in evidence, as not coming 
froin a body known to the law. If there is a 
general usage applicable to a particulai* trade or 
profession ; persons employing one in such trade 
or profession will be taken ti> liave dealt with 
him, according to that usage ; but a usage for a 
veterinary surgeon to chai'ge for his attendance, 
when there was not much medicine required, is 
too uncertain. — Sewell v, Corp (1824), 1 C. & P. 
392, N. P. 

.] — See, generally. Custom & Usages, Vol. 

XVII., pp. 25 el seq. * 


PART VIII. 

a. Vse of dfscriptioH by vnquah 
fied person — What cmiourUs to — A' 
articular act alleged in ctiorac.]- 
Jc Bibby (1890), 6 Man. L. H. 472.- 

CAN. 


b. JAability for wrongful advicc .\ — 
CAUBOI.L V. Bull (B. C.) (1010), 15 
W. L. H. 327.— CAN. 

0 . TF/*o may give expert advice — 
Whether surgeoft registered in different 
province , \ — It is not uoeussary for one 
^vho was licensed as u veterinary 


Bursreon in another province to bo 
registered in Saskatchewan in order to 
give an expert opinion as a witness 
regarding the disease of a horse. — 
Anueksox V, Kennedy, [1920] 1 W. W. 
H. 25 ; 6Q D. L. R. 105; 13 Sask. L. H. 
38.— CAN. 
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Part IX. — Drugs 


Sect. L— in general. 

What are drugs.] — See Food & Drugs, Vol. 
XXV., p. 70, Nos. 1-3. 

Adulteration & Impoverishment.] — See Food & 
Drugs, Vol. XXV., pp. 70-108. 

Importation.] ^See Food & Drugs, Vol. XXV., 
pp. 116, 116, Nos. 385-388. 

Dangerous drugs.] — Sec, now, Dangerous Drugs 
Acts, 1020-1026. 

242. “ Administration ” of drug ^ 

Dangerous Drags Regulations, 1921.]— The word 
“ admui^ration ” in the proviso to reg. 4 of above 
Kcgulations as to administration by a medical 
man is not confined to administration in an 
emergency as contrasted with a general supply, 
& the words “ p(^r8onal super v'ision ** are not 
limited to cases where the medical man is per- 
sonally present when the dose is taken. — Kings- 
bury V, PuinjG Prosecutions Diuectou (1926), 
06 L. J. K. D. 209 ; 136 L. T. 312 ; 91 J. P. 24 ; 
43 T. L. R. 79 ; 70 Sol. Jo. 1182. 


Sect. 2.— SALE OF PROPRIETARY MEDICINES. 

See Medicines Stamp Act, 1812 (c. 150) ; 3 & 4 
Will. 4, c. 07, s. 20. 

243. What is a proprietary medicine — Question 
of fact.]— Fincher v, Duclercq (1896), 12 T. L. R. 
349; 60 J.P. Jo. 276, l>. 0, 

Anmcaion Harding: c. MigKO (l!i09), 101 L. T. 

4o9. 

244. — - — Solid emitting gas In water.] — ^A 

composition sold in a solid state contained three 
ingredients, one of wliicli was a medicine, the 
other two, bicarbonate of soda & tartaric acid, 
being added to evohu^ carbonic acid gas wJien it 
was dissolved in water ; it was advertised by the 
vendor as a medicine : — Held : the article was a 
“ water,” & was taxable as such by Medicines 
Stamp Act, 1812 (c. 150), sched., by the repeal 
of the Schedule so far as it redated to ” waters ” 
the article did not b(;comc ttixable under the 
general claust?. — ^A.-G. v. Lamplougii (1878), 3 
Ex. D. 214 ; 47 L. J. Q. B. 555 ; 38 L. T. 87 ; 12 
J. P. 356 ; 26 W. R. 323, C, A. 

Annotations : — Mentd. Halcsimeii Ky. v. Q. W. Uy. & Mid. 

Ry. (1883), 4 lly. Sc Can Tr. Cuh. ; PunagotiB v. 8.8. 

Pontiac. 11012] 1 K. 13. 74. 

245. Pine tar soap.] — Fincher v, 

DUCJ.ERCQ (1896), 12 T. L. R. 340 ; 60 J. P. Jo. 
276, D. C. 

Annotation: — Consd. Harding v. Miggo (1009), 101 L. T. 

459. 

246. ** Held out or recommended to public ” — 
Necessity for notice or advertisement to be affixed.] 

— ^By the Medicines Stamp Act, 1812 (c. 150), 
8. 2, a penalty is iini) 08 ed on any person who shall 
utter, vend, or expose to sale, any packet, etc.,* 
containing any of the drugs, etc., mentioned in 
the schedule, without a paper cover, duly stamped, 
denoting the duty charged. 

The schedule includes all powders, tinctures, 
etc., to be used or applied as medicines for the 
prevention, cure, or relief of any disorder or com- 
plaint, incident to or affecting the human body, 
which are, by any public notice or advertisement, 
or by any written papers or handbills, or by any 
label or words written or printed, affixed to or 
delivered with any packet, etc., containing the 
same, held out or recommended to the public 


by the makers, vendors, or proprietors, as nos- 
trums or proprietary medicines, or as specifics, 
or as beneficial to the prevention, cure, or relief 
of any distemper, mal^y, ailment, disorder, or 
complaint, incident to or affecting the human 
body. 

'Phe special exemptions in the schedule include 
all medicinal drugs which shall be uttered or 
vended oniii*e, without any mixture or composi- 
tion with any other drug or ingredient, by any 
surgeon, apothcem-y, chemist, or druggist who 
has served a regular apprenticeship, or by any 
other person licenced. 

Informations were preferred against resps., a 
limited co., for selling a powder & a tincture 
without stamps. Resps. issued a price list, which 
was distributed gratis, & described the medicines 
as bcnclicial for certain si)ecilied ailments, & the 
bottle of iincturci was wrapped in a handbill 
describing it in terms similar to tlioso in the price 
list: — Held: (1) by distributing the price list, 
resps. had held out or recommended the medi- 
cines to the public, by a public notice or advertise- 
ment, as benelicial for the cure of disorders, within 
the schedule ; (2) it was not necessary that the 
notice or advertisement should be affixed to or 
delivered with the medicine ; (3) tlie case did 
not come within the special exemptions, tlie stamp 
duty wiis payable, &. the iuft)rmaiions ought not 
to be dismissed.— ^MJ Til v. Mason & (k>., [1^94] 
2 Q. B. 3()3 ; 63 L. J. M. 0. 201 ; 70 L. T. 909 ; 
58 J. P. 432 ; 10 T. L. R. 501 ; 10 R. 459, D. 0. 

247. Distribution of price list.] — Smith 

V. Mason &; Co., No. 246, anie, 

248. By wholesale to retail dealer — 

Offer to supply advertising nwtter.] — Applts., 
wholesale clu'inists, issutnl a price list of drugs 
to retail cliemists but not to the public generally. 
Tfiey sold to a person who jiroduced an order 
purporting to come from a I'otail chemist, a bottle 
of tablets of a drug desciibed & priced in their 
list which was not stamped for the duty charge- 
able under M(‘dicinos Art, 1812 (c. 150). The list 
(contained a I’ccommcnuation of their pr(iparaiions 
& stated that medical litcTatiiro & advertising 
matter would be supplied on application, & it 
described the use of the drug. The drug was mixed 
with starch & milk sugais but the milk sugar 
did nut affect the medicinal quality of the di*ug, 

t he starch liad no medicinal effect : — Held : 
there was evidence; that applts. had by advertise- 
ment or printed i)apei H held out or recommended 
the <lrug to the imblic as beneficial for human 
ailments, & it w»is not “ entire without any mix- 
ture or composition with any other drug or in- 
gredient ” within Medicines Stamp Act, 1812 
(c. 150), sched. — K noll v, Renshaw, [1916] 1 
K. B. 700 ; 85 L. J. K. B. 882 ; lid L. T. 048 ; 
80 J. P. 237 ; 32 T. L. R. 274, I). C. 

240. Description on wrapper.] — Smith r. 

Mapon & Co., No. 246, ante. 

250. What amounts to recommendation — 

** Delightfully soothing to singers & public 
speakers.”] — Reap., a chemist, was summoned 
imder Medicines Stamp Act, 1812 (c. 150), s. 2, 
for uttering, vending or exposing to sale certain 
gum pastilles in a box which h^ a label con- 
taining the words ” Pure G um Pastilles : Influenza : 
Delightfully soothing to singers & public speakers,” 
without a paper cover, wr^per, & label ijro- 
vided by the Gomrs. of inlaiid Revenue dc 
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without being duly staTnped. The justices dis- 
missed the summons on the ground that in their 
opinion the said words did not in fact hold out 
or recommend to the public any nostrum, pro- 
prietary medicine or specific, or that the pastilles 
were beneAcial for the prevention, cure, or relief 
of any distemper within the said Act : — Held : 
the said words were capable of only one meaning, 
namely, as amounting to a distinct statement 
that these pastilles were bcnehcial to a complaint 
affecting the human body, &• the justices ought to 
have convicted. — Hansom v, SANGUiNErn (1903), 
67 J. P. 219, D. C. 

251. “ Brain & nerve food.’’] — 

Hesi). sold a preparation known as “ Antineuras- 
thin,” & described as a ** brain & nerve food ; ” 
& in pamphlets published by him* it was re- 
commended as a nerve food for persons suffering 
from mental strain, & as a cure for nervous 
diseases, headaches, neuralgic pains, & other ail- 
ments. It was sold in boxes, each containing 
twenty-four tablets, & the usual dose was said to 
be three or four tablets a day, to be taken between 
meal^. It was described by resp. as a natural 
food, & most of its ingredients were articles of 
food. Resp. was summoned for selling a box 
ciontaining the preparation to be used as a medi- 
cine without a paper cover or wrapper provided 
& stamped by the Comrs. of Inland Revenue, as 
required by Medicines Stan p Act, 1812 (c. 150), 
8. 2, & the magistrate, being of opinion, on the 
facts proved, that the article was not a medicine 
within the Act, dismissed the summons ; — Held : 
the aiiicle was sold as a medicine “ for the preven- 
tion, cure, or relief of disorders & complaints 
incident to or affecting the human body,” within 
the Act, & resp. was liable to a penalty for selling 
the same without having the box duly stamped. 


— Harding r. Migge (1909), IQl L. T. 469 ; 73 

J. P. 493, D. C. 

252. “ Owner . . . first vendor ” — ^Recommen- 
dation affixed by retailer.] — ^A retail chemist who 
purchases a preparation of medicinal drugs from 
the manufacturers or from other persons, & him- 
self attaches to the bottles in which he retaUs 
it a label recommending it as a remedy for certain 
speciAed human ailments, is not the “ owner, 
proprietor . . . original or Arst vendor thereof,” 
within Medicines Stamp Act, 1812 (c. 150),sched. ; 
& if the preparation at the time that he so pur- 
chased it was exempt from stamp duty, the fact 
of his attaching the said label will not deprive it 
of the exemption. — ^F armer v . Gdyn-Jones, 
[1903] 2 K. B. 6 ; 72 L. J. K. B. 623 ; 89 L. T. 
64 ; 67 J. P. 240 ; 61 W. R. 624 ; 19 T. L. R. 
423, D. C. 

2^. Surgeon, etc. “ who has served apprentice- 
ship” — ^Apprenticeship must be In writing.] — 

Medicines Stamp Act, 1812 (c. 160), s. 2, imposes 
a penalty upon any person vending or exi)osing 
to sale any packet, box, bottle, pot, phial, or other 
inclosure containing any of the drugs, i^repara- 
tions, or compositions set forth in the Schedule 
to the Act without a proper paper cover, wrapper, 
or label duly stamped with the duty charged 
thereon. The Schedule to the Act contains, so 
far as material, an exemption in the cascj of mix- 
tures, compositions, or preparations which shall 
be vended by any surgeon, apothecaiy, chemist, 
or druggist “ who hath served a regular appren- 
ticeship ” ; — Held : in order to constitute a 
” regular apprenticeship ” within the above ex- 
emption there must be an apprenticeship under a 
contract in writing, & therefore the exeinption 
docs not apply where there has been servica in 
fact as an apprentice under an oral contract. — 
Kirkby V. Taylor, [1910] 1 K. B. 529 ; 79 L. J. 

K. B. 267 ; 102 B. T. 184; 74 J. P. 143; 26 
T. L. R. 246, D. C. 


Part X. — Poisons. 


Sect. 1.— IN GENERAL. 

See I’harmacy Act, 1868 (c. 121) ; I’oisons & 
Pharmacy Act, 1908 (c. 66). 

254. Two separate convictions — Under different 
sections of Pharmacy Act, 1868 (c. 121) — For one 
& same act.] — Berh.y v. Henderson, No. 267, 
post, 

255. Liability to be sued for penalty — Although 
criminal offence also committed.] — Pharmacjeu- 
TiCAL Society v. Jacks, No. 200, ante. 


Sect. 2. -RESTRICTIONS ON SALE. 

See Pharmacy Act, 1868 (c. 121). 

256. ” Open shop ” — No exterior notice of sale.] 

— Pharmaceutical Society v. Hornsey (1894), 
10 T. L. R. 492, D. C. 


267. ” Person ” — Corporation — Effect of em- 
ployment of qualified assistant.] — Whether the 
word “ person ” in a statute can be treated as 
including a corpn. must depend on a considera- 
tion of the object of the statute, & of the enact- 
ments passed with a view to carry that object 
into effect. 

A small body of persons had obtained a regis- 
tration under Cos. Acts, 1862-1867. One only 
of these persons was a qualified, certified, & re- 
gistered chemist. His share in the co. was very 
small ; he was the person who appeared in the 
shop & conducted the sales, & he received a salary 
for his labour in dispensing the drugs, which were 
sold for the profit of the co. : — Held : under these 
circumstances, the word “ person ”^in Phaimacy 
Act, 1868 (c. 121), ss. 1, 16, did not apply so as 
to make this incorporated co. liable to a penalty ; 
but the actual seller must be a qualified person. 


PART X. SECT. 1. 

d. Opium — Posseasioti of — Pre* 
scribed by doctor wheUter a defence.}— 
Morokby V. Quok Yen, 119081 
S. R. Q. 206.— AUS. 


„ «• : •] — 11* Ah Lin (19091 

8 C. L. R. 326.— AUS. 

. Jambs (1919; 

52 N. S. R. 244.— CAN. 


ff. .3 — ^R. (Waugh) v. 

Wong Mah, [1922] 1 W. W. R. 67 ; 
66 D. L. R. 517 ; 36 Can. Crlxn. Cas. 
319; 17 Alta. L. k. 363.— CAN. 


h, ^.J— Salt v. Sing Lee 

faskd (1322), 69 D. L. R. 09; 37 
an. CMm. Cas. 214 ; [1922] 3 W. W. R. 

(Q TAV 


k. Entry in register — Non-compli- 
anee VfUh statutory rcquiremeiUs .] — 


Shulinglaw V. Roberts (1891), 17 
V. L. R. 359.— AUS. 

l. No record of sales kept — Con- 

trary to statute ,} — R. (Lavender) v. 
Shaw, R. (Lavender) v. Brown, R. 
(Lavender) v. WmTK Owl Drug 
Stores, Ltd. (Man.), [1921] 1 W. W. R. 
1147 ; 68 D. L. K. 448.— GAN. 

m. .] — Shaw v. 

Pardy (1900), 18 N. Z. L. R. 782.— N.Z. 
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A corpn. certainly cannot, under the provisions 
of Pharmacy Act, 1868 (c. 121), be a pharmaceu- 
tical chemist. Nor can it be a chemist & druggist 
within the meaning of this Act & be registered 
under this Act. . . . The act of selling, the act of 
compounding, & every other definite & particular 
act mentioned in sect. 1, A; in the sects, by which 
penalties are imposed are struck at, whether the 
person who does them is a principal to whom the 
business belongs, or anyone whom he employs to 
carry on the business (Lord Selboiine, C.). 

I feel strongly inclined to tliink that if a corpn. 

. . . caused an unqualified person to conduct 
sales . . . they would be liable to the penalty 
under sect. 15 (Lord Blackburn). — ^Pharmaceit- 
TicAL Society v. London & Provincial Supply 
Assocn. (1880), 5 App. Cas. 857 ; 49 L. J. Q. Ji. 
736 ; 43 L. T. 389 ; 15 J. P. 20 ; 28 W. B. 937, 
11. L. 

Annotaiiona : — Comd. Pliarmaceutical Snc. v. White, [1901] 

1 K. B. 601 ; Edwards v. Phannacoutlcal Hoc. of Great 
Britain. [1910] 2 K. B. 76G. Befd. Rc .Inffcock's Trusts 
(1882), ftl L. J. Ch. 507 ; Phamiaceutieal Soo. v. Wheeldon 
(1890), 24 g. n. D. 683 ; Pearkn, Gunston & Tee v. Ward, 
Hounoii r. Southern Counties Dairies Co., [1902] 2 K. B. 

1 ; Phannaceiitical Soc. r. Nash (1910), 80 L. J. K. B. 
416 ; Willmott v. Loudon Road Car Co., [1910] 2 Ch. 
525. Mentd. Chapleo v. Brunswick Permanent Bldpr. 
Soc. (1881), 6 g. B. D. 696 ; G. W. Ky. r. Swindon & 
Choltonliani Extension Ily. (1882), 52 L. J. Ch. 306 ; 
Enniskillen Union Grdns. v. llitUard (1884), 15 Cox, 
C. C. 643 ; R. v. Tyk^r ik Intcrnallonal Couiinoreial Co., 
11891] 2 g. B. 588 ; Hirst v. West RuUuj? Union Bankirur 
Co., [1901] 2 K. B. 560 ; Wills v. Tozer (1904), 53 W. R. 
74 ; Re Royal Naval Scliool, Seymour v. Royal Naval 
School, 11910] 1 Ch. 806. 

258. Unqualifled assistant of qualified 

man.] — Pharmacy Act, 18(58 (c. 121), s. 15, enacts 
that “ any person who sliall sell or keep an open 
shop for the retailing, disjiensing, or compounding 
poisons, . . . not being a duly-i’tigistcred phar- 
maceutical chemist, or c.hemist & druggist,’* shtill 
be liable to a penalty Held : the unqualified 
assistant of a qualified chemist is liable under 
tliis sect, for selling a poison to wliich the Act 
ai)plies without the actual personal supervision 
of iiiH employer. — Pharmaceutical Society v, 
Wheeldon (1890), 24 Q. B. D. 683; 59 L. J. 
Q. B. 400 ; 62 L. T. 727 ; 54 J. P. 407 ; 6 T. L. K. 
303, D. C. 

AniuUaiUms Refd, Phannnceutical Soc. v. While, [1900] 
1 Q. B. 454 ; Pharmaceutical Soc. v. Nosh, [1911] 1 K. B. 
520. 

259 . .] — Pharmaceutical Society 

V, Nash, No. 271 , post. 

260. “ Seller ’’—Order’ taken by canvasser.! 
Left., a seedsman & florist at Worcester, acted as 
agent to I'cceive ordei’s for a liiniDid co. at IJvcr- 
pool who were the inanvifactiirors of a pi'cparation 
called “ Weed Killer ” wliicli contain<;d arsenic. 
Left, took at his shop for transmiiwion L> the. co., 
an order for “ Weed Kilh*r ” &- received on account 
of ilie CO. the price of the quantity ordei-ed, for 
which he gave a receipt on a bill headed with the 
name of the co. He subsequently transmittc^d 
the order to the co., wlio sent the ** Weed Killer ” 
ordered to the giver of the order direct. Left, 
was in tlic habit of taking, & dealing with, 
ordei-s for “ Weed Killer” in the inanner above 
described, & he received a commission from the 
CO. in respect of orders so transmit^d by him & 
executed by the co. In an action in the county 
ct. against deft., for a penalty for selling poison in 


contravention of Pharmacy Act, 1868 (c. 121), 
8. 15, the county ct. judge gave judgment for deft, 
on the ground that deft, was not the seller of the 
“ Weed Killer ” within the meaning of the sect. 
& he found as a fact that deft, was in the position 
merely of a canvasser for the co. with authority 
to receive money on their account : — Held ; there 
being evidence to support the county ct. judge’s 
findin g of fact, the cTb. was bound tliereby, 
upon tliat finding deft, did not sell the “ Weed 
Killer ” within Pharmacy Act, 1868 (c. 121), s. 16 
— ^Pharmaceutical Society v. White, [1901] 1 
K. B. 601 ; 70 L. J. K. B. 386 ; 81 Jj. T. 188 ; 65 
J. P. 340 ; 49 W. R. 407 ; 17 T. L. R. 262 ; 45 
Sol. .To. 293, C. A. ^ ^ 

Annotation : — Distd. I’harmaceul ical Soc. r. NokIi (1910), 


103 L. T. 802. 

261. Name & address of seller—Unquallflied 
tradesman — Selling on commission for qualified 

man.]— Resp. sold at his shop in Friar St^t, 
Oxford, a packet of poison labelled only, W. 
Paterson, chemist & druggist, 3, Cowley lload., 
Oxford "the name & address of a registered 
chemist who had supplied the poison to resp., & 
paid liim a commission on the sale : — Held : resp. 
was the ” seller,” witli whose? name & address the 
packet should have been labell(‘d, & lie wtis liable 
to a penalty under Pharmacy Act, 1868 (c. 121), 
8. 17, which applies to the pereon kiu^ping the shop 
or conducting the business in which the sau? is 
made. - Temi'U^im AN v. Trafford (1881), 8 

Q. B. L. 397 ; 51 \j. .1. M. C. 4 ; 45 J.. T. 684 ; 16 
J. P. 325 ; 30 W. R. 78, L. C. 

Anwiiationa :—RM. Pliarmaceutical Hoc* r. bit, [1900] 

1 g. B. 454 ; Edwards v. Pharmaceutical hoc. oi Groat 

Britain (1910), 79 L. J. K. B. 859. 

262. Name may be trade name.] — A 

duly qualified chemist sold poison which was con- 
tained in a bottle labelled with lus ti’ade name 
but not with his pereonal name:— Held: the 
“ nank? ” of the staler mentioned in the section 
includes his trade name ; that there had thcivfore 
been a sulliident ijompliance with Pliaimacy Act, 
1868 (c. 121 ), s. 17 ; & tiie chemist was not liable 
to the iienalty imposed by it upon a person who 
s(?lls Tioison contiiined in a bottle not labelled 
with the aame of the selhir. -Euwaiids v. 
maceuticaIj Society of tJitKAT Hiutain, [lOlOJ 
2 K. Jh 700 ; 70 Ji. J. 1C. Ih 8.70 ; 102 h. T. 502 ; 

74 .T. P. 283 ; 30 T. h. it. 120, J>. 

263. “ Poison ” — Medicine containing In- 

finitesimal quantity.] A person not being a che- 
mist within Phanufiity Act, 1868 (c. i^l)» ^oes 
not coiuiiiit an olb’iiet' against S(?et. l.j oi that 
Act by selling a medicine conUiiiing an inflmtesi- 
inal quantity of iioisoii aw delined by - 

Pharma cEUTicAJ. Soujetv v. ri 

o. B. 71 ; 63 L. .1. Q. B. 360 ; 70 L. T. 139 ; 58 

.1. P. 152 ; 42 W. R. 192 ; 10 T. L. R. 23 ; 38 

«ol. Jo. 11 ; 10 11. 25, L. C. 

innoUilion: -Befd. Pharmaceutical Hoc.v. AnuHcn, [1891] 

2 g. B. 720. 

204. What quantity sufficient to make 

compound a poison — Question of fact.] Deft., 
who was a grocer & not registered as a chemist, 
sold in bottles a compound called balsam of 
aniseed. Each bottle contained oae-tenth of a 
grain of morphine. It was found as a fact ti^t 
the contents of a bottle if taken at once would be 


PART X. SECT. 2. 

258 I. ** Peratm — Unqualified 
aaaialant of qualified man.'l — ^A ohomis^t 
is not liable crimiiially if his asHiMtant, 
acting contrary to his orders, & with- 
out his knowledge sells drugs in oon- 
travontioD of Opium &: Narcotic Act. — 
B. V. Lkuuc (1921), 69 D. L. li. 568 ; 


38 Can. Crim. Cas. 177 ; 28 R. L. N. 8. 
310.— CAN. 


258 fi. .]— BuEMiiroaK v. 

Tomlinsox (1894), 21 R, (pt. of Soss.) 
46 ; 31 80. L. R. 683 ; 2 S. L. T. 62 (J.). 
—SOOT. 


n. Unqualified aaaiatmil of «n- 


utlified The sole of poison by 

n apprentice or assistant on behalf 
£ a iiorson not qualified under Poisons 
ict. 1890, 8. 4, is a sale by such person 
dthin the sect.— S hillinglaw v. 
lEDMON'D, [1908] V. L. R. 427. — AU8. 

o. Opium — -SoW for other than 
nedicinal purpuaca .] — ^Whero a drug 
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S6ei. 2, — Restrictions on aale. Seda. 3 4.] 

Injurious, & might be fatal, in the case of a child, 
& in the case of an infant would probably be fatal. 
Preparations of morpldne are scheduled as poisons 
under Pharmacy Act, 1868 (c. 121): — Held: 
balsam of aniseed was a poison within the meaning 
of the Act, and deft, was liable to a penalty under 
sect. 15 for having sold a poison contrary to the 
provisions of the Act. The exemption in Phar- 
macy Act, 1868 (c. 121), s. 16, as to patent medi- 
cines is limited to medicines which are the subject 
of a i)atent, & docs not include proprietary medi- 
cines generally. — Phaumaceutical Sociei'Y v. 
Armson, [1894] 2 Q. B. 720 ; 04 L. J. Q. B. 32 ; 
71 L. T. 315 ; 50 J. P. 52 ; 42 W. R. 602 ; 10 
T. L. U. 582 ; 9 R. 587, C. A 

Annotation Reid. Brown v. Logwett, 11900] 1 K. B. 380. 

266. Ghlorodyne.] — ^Applt., a grocer, was 

sued for penalties under Pharmacy Act, 1868 
(c. 121), B. 16, for selling “ poison ” without being 
a duly registered pharmaceutical chemist. The 
alleged “ poison ” consisted of a bottle of a com- 
pound called chlorodyne, which amongst other 
ingredients contained opium, or a preparation 
of opium & chloroform, both of which arc poisons 
in the schedule to the Act, & it was proved that 
one bottle contained suflicient opium to kill an 
adult: — Held: (1) chlorodyne was a “poison” 
within Pharmacy Act, 1868 (o. 121), s. 20 ; 

(2) chlorodyne, though a proprietary medicine, 
was not a “ patent medicine ” witliin Phaimacy 
Act, 1868 (c. 121), s.' 16. — Pharmaceutical 
Society v. Piper & Co., [1 *93] 1 Q. B. 086 ; 62 
L. J. Q. B. 305 ; 68 L. T. 490 ; 57 J. P. 502 ; 41 
W. R. 447 ; 9 T. L. R. 278 ; 37 Sol. Jo. 287 ; 5 
R. 296, D. C. 

Amwiations : — As to (1) Apprvd. PhannacouUcul Soc. v. 

AriiiHon,^18»4]^2 Q. B. 720. Reid. Brown v. Leggott, 

266. Balsam of aniseed.] — Pharmaceu- 

tical Society v. Armson, No. 264, ante. 


Sect. 3.->EXEMPTI0NS FROM RESTRICTIONS. 

See Pharmacy Act, 1868 (c. 121), as. 16, 17. 

267. Poison In medicine dispensed — By regis- 
tered chemist — Bond flde belief in authenticity of 
prescription.]- Applt., a duly registered chemist, 
was convicted under Pharmacy Act, 1868 (c. 121), 
s.^ 17, for selling poison to a person unknown to 
him. It was proved that J., who was unknown 
to applt. came into his shop & pi*oduced a pre- 
scription written in the abbreviated fonn usual 
among cliemists. At the foot of it were the initials 
“ R. M. L.,” & the words “ Mrs. Newton, Aug. 11, 
1809.” Thei-e was a legally qualified medical 
practitioner having the initials “ R. M. L.” Applt.*B 
assistant dispensed the prescription by putting 
a fpnall quantity of prussic acid into a bottle 
filling up the bottle Avith ix)so water, according to 
the meaning of the prescription. Applt, made 
iin entry In his prescription book, “ Newton, 
Mrs., copying the prescription, Aug. 11, R. M. L.” 
He also indexed the entry by inserting the name 
“Newton” & the page in the index contained 
in the book. The bottle was labelled with the 
name & address of applt., but not with the word 


“ poison.” The prescription was one which n^ht 
be ordered for a lotion. No evidence was given 
as to whether there was such a person as Mrs. 
Newton or not. Applt. was also convicted in 
respect of the same sale for selling poison in a 
bottle not labelled with the word “ poison ” : — 
Held : (1) assuming that applt. bond fide believed 
that he was dispensing a prescription given by a 
medical man to Mrs. Newton, he coifid not be 
convicted for selling poison to a person unknown 
to him, but must be taken to have dispensed a 
medicine according to the requirements of the 
proviso to Phannacy Act, 1868 (c. 121), s. 17 ; 
(2) he could not be twice convicted under the 
same sect, in respect of the same sale. — Berry v. 
Henderson (1870), L. R. 6 Q. B. 290 ; 39 L. J. 
M. C. 77 ; 22 L. T. 331 ; 34 J. P. 806, D. 0. 


AnmAalions: — As to (1) Conid. IMmnnaoeutical Soo. v. 
Piper, [1893] 1 Q. B. C8tt. Apprvd. Pharmaceutical 
Soc. V. Armaun, [1894] 2 Q. B. 720. Retd. R< t). Wood 
(Ircon ProUtecrlntc Committee, Ex p. Boota Cash Chemists 
(Southern) (1910), 80 L. J. K. B. 55. 


See, also. No. 258, ante. 

268. Patent medicine — Proprietary medicine — 
Not subject of letters patent.] — Pharmaceutical 
Society v. Piper & Co., No. 265, ante, 

269. .] — Pharmaceutical 

Society v. Armson, No. 264, ante. 

270. Patent lapsed.] — A medicine for 

which the patent lias lapsed is not within the 
exemptions of Phaimacy Act, 1808 (c. 121), s. 16. 
— ^Pharmaceutical Society v. Pox (1896), 12 
T. L. R. 471, D. C. 

271. Poison to be used exclusively in agriculture 

or horticulture — Poisons & Pharmacy Act, 1008 
(c. 55), s. 2 — Sale by unlicenced assistant.] — By 
Poisons & Pharmacy Act, 1908 (c. 55), s. 2, “ 
much of Pharmacy Act, 1868 (c. 121), as makes it 
an ofTcnce for any person to sell . . . poisons 
unless lie is a duly registc^rod pharmaceutical 
chemist . . . shall not apply in the case of ” 
certain specified “ poisonous substances to be used 
exclusively in agriculture or horticulture ... if 
the person so selling ... is duly licensed for the 
purpose ” under that sect. : — Held : the words 
“ the person so selling ” include the person actually 
conducting the sale ; & an unlicensed shop 

assistant who soils on behalf of his master one of 
the specified poisonous substances is not protected 
from the liability to the penalty imposed by 
the Pharmacy Act, 1868 (c. 55), by the fact tliat 
ilia master Ls duly licensed. — Pharmaceutical 
Society v. Nash, [1911] 1 K. B. 520 ; 80 L. J. 
K. B. 416 ; 103 L. T. 802 ; 75 J. P. 161 : 27 
T. L. 11. 147 ; 55 Sol. Jo. 156, D. 0. 

272. Sale In bottle improperly labelled 

— Liable to penalty sued for under Pharmacy Act, 
1868 (c. 121), s. 15.] — Pharmaceutical Society 
V. Jacks, No. 200, ante. 


Sect. 4.— POWERS OF PHARMACEUTICAL 
SOCIETY. 

See Phannacy Act, 1868 (c. \2i), ss. 2, 17, 
sched. A. 

273. Declaration — Compound of which one In- 
gredient Is a poison.] — Brown v. LEoaiSTT, No. 
190, ante. 


olork, contrary to luHtnictlonEi, sold 
crude opium for other than medicinal 
purposes : — Held : the master could 
not bo convloted of tlic offence. — It. 
0. A. & N. (1909), 15 O. W. R. 339 ; 


10 Can. Crim. Cos. 381.— CAN. 

p. Morphia — Whether in defi- 

nition of .] — Although ** mon>hia ” is 
not a preparation or admixturo of 
opium, ft U an iutosioating drug pre- 


pared from the poppy & therefore it 
fulfils the requiromonts of the definition 
of ** opium ** contained in Opium Act, 
1, of 1878, B. 3. — R. V. ROBINSON 
(1922), 1. L. R. 3 Lah. 230.— IND. 
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Part I. — Definitions. 


Stfttutory deflnltlon.] — See Metropolis Manaec- 
ment Act, 1855 (c. 120), s. 250. 

**'^*K*<*® purposes.] — See Metropolitan 
Fire Brigade Act, 1865 (c. 90), s. 2. 

1- Meaning of “ London *’ -Used In contract.] — 
Pltf. alleged that deft., liaving agi*eed to convey 
lier safely by his coach from London to Blackheath, 
neglected his duty, by throwing li(*r down, etc. 
Deft.’s coach ran from Cliaiing Cross to Black- 
heath, & pltf. got up at the Elephant & (Jastle ; 
but deft, liad inscribed on Ids coach “ Jx)ndon to 
Blackheath ” '-Held : no variance. 

The agreement hei'e must be Liken accoi*ding 
to the intention of the parties, & by Ijondon, tliey 
meant, not the city, strictly speaking, but what is 
usually called I^ondon (Best, C..7.). — Ditciiam t\ 
Cmvis (182S), 4 Bing. 70(1 ; 1 Moo. & P. 735 ; 
(1 L. J. O. S. C. P. 176 ; 130 E. K. 011. 

J Apld. Wallace v. AMi. (18fi4). .1:1 lUiav. 384. 

Mentd. Wood r Aflaui (1830), (5 Hira?. 481 ; Trolaud v. 

Johnson (1834), 1 Uini?, N. C. 103. 

2, In stating the tenuini of the 

journey in declaring against a carrier tlu^ woi-d 
Ix)ndon will be taken as no'iiien coUeeiiviitn including 
all that is commonly so-called not iho City 
merely. — ^B p:ckf()Ud v, Ckutwell (1832), .5 C. & P. 
242 ; 1 Mood. & U, 187, N. P. 

Annotations Apld. Wallace r. A. -Cl. (J80J), .‘>3 licav. .381. 

Mentd. SimpHou r, Marj^itson (1817), JJ (J. 33 : 

Hnincr V. Moore, [1001] 1 Oh. 30r», 


3. .] —By ai-ts. of agreement between 

A., described as “ of Groat Bu.ssell-stj-eet, Blooms-* 
bury-squaro, in the county of Middlesex,” of the 
one part, & B., of etc., of the second part, the 
former agreed to instruct tfie lattcu* in tli(^ business 
of a surgeon-dentist for a teiTu of four years, & 
it was stipulated tliat B. should not, without the 
consent of A., carry on tlie biisint;ss of surgeon- 
dentist ** in London, or any of the towns or plaet's 
in England or Scotland ” whore A., may have 
been practising before the expiration of the said 
L^rin : — Held : in its strict A jiropcM* meaning, the 
word ” London ” meant the City of liondon, in 
which sense it ought to b(^ undei-sl-ood, as there 
was nothing in the context to pre^vent its being 
construed in its i)ropor sense ; & a statcnu'ut in 
the case, that ‘‘ Ijondon ” liad a popular or collo- 
quial sense, in which Great Bussell street W'ould be 
understood to be witliin its limits, was not suflicicnt 
for the purpose of causing a dilTeient construction 
to be put upon that word in the instrument. — 
Malian v. May (1844), 13 M. W. 511 ; 14 J.. .J. 
Ex. 48 ; 4 L. T. O. 8. 174 ; 9 Tur. 19 ; 153 E. B. 
213. 

Annotations : — Reid. Wallace v. A.-G. (1864), 33 Ihiav. 384. 

Mentd. SlmpHou v. Margitson (1847). 11 Q. li. 33 ; Hor- 

wood V. Grimth (18.03), 2 W. 11. 71 ; Bruner v. Moore, 

11904] I Ch. 306 ; <Jave v. Hoi-boU, [1912] 3 K. B. 633, 

4. Used In will.] — “ London ” in its popu- 

lar sense is a word of fluctuating extent. 

Testator domiciled in Paris bequcath(;d liis 
residue “ to the hospitals of Paris & Ixindon.” 
The ct., considerir^ testator had used the word 
London in the ordinary & popular sense in which 
persons are said to reside m London rejected all 
the local boundaries suggested, & held that an 
accurate definition of the extent of the limits 
of the metropolis of London was not capable of 
being made, & it determined on deciding the rights 
of eSiCh claimant Separately. The ct also con- 
sidered that houses which stood in a street with 
houses continuous to the Cities of London & 
Westminster A the borough of Southwark, were 


within the limit & also tliat the Consumption 
Hospital at Brompton came within the terms of 
the bequest. — Waltacb v. A.-G. (1804), 33 Beav. 
384 ; 3 New Bop. 555 ; 33 L. J. Ch. 314 ; 10 
L. T. 51 ; 28 .T. P. 341 ; 10 Jur. N. S. 249 ; 12 
W. B. 506 ; 55 E. R. 416. 

^in notations .‘--Mentd. (’oventry r. L. B. & S. C. Jty. (18C7), 

Jj. Jl. 6 K<i. 1 1) I ; (’ai-iiigtou r. Wycombe lly. (1868), 3 Ch. 

App. 377. 

5. - - Used In statute— Applies strictly to City 
of London only.J - 1). was rector of the united 
benefices of St. Vedast A; St. Micha4.*lmle Querne. 
Tlie right of prcscnLition to tliesi* bi3nellces Wiis 
first vcistijcl {dtcrnatcly in tlie Archbishop of 
Canterbury & the Dean A Cliapter of St. Paul’s, 
but afterwards, during D.’s incumbency, the 
alternalo turn or right of patronage then belonging 
to the Doan A (’haptt'r of St. Paiirs was vt'sted in 
the Bisht)p of Jjoruloii A his successors. A 
represcnitiition against. D., under J^ublic Worship 
Act, 1874 (c. 85), s. 7, was sent to the Bishop of 
liondon, A was by the bisiiop duly transmitted 
to tli(‘ Arclibishop of Canterbury. The archbishop 
thorcu])on, by iiistnnru^ut of rccpiisition, roquiivd 
the judgt3 to hear matLMS of the ri'prescntation 
“ at any place in Ujndon or Wi'stminsWr, or within 
the dioc*(‘S(‘ of Jjondon, as you may deem fit.” 
Tlic judge Jieard tlu' cijise in the public library at 
Liiinheth l’ala(!c, wliich, thougii in the province of 
( 'anWbury , is neither in loudon, AVestminstcr, 
nor the' diocosc of London, A gave judgment against 
1)., wlio liad notice of tlu3 procec'dings, but did not 
ai>p(*ar. A monition, A siibseepiently an inliibition, 
wen' issu('<l against 1)., A his bc^nelh^o was seques- 
ti.3red. i). did not know that th(3 iiatronage of tho 
living liad been transferred to the bishop until 
after the sentence had been given against him A 
the monition issued. After the sequestration A 
nine montlis after tho sentence, he ajipUed for a 
proliibition to the Arches C^t. : — Held : the pro- 
hibition must b(» grantc'd, for the bishop was 
liatron of the bcnclices within Public Worship Act, 
1874 (c. 85), s. 16, A was disqualified from acting 
in the triatters of the rc[)n*scritation, A D. had not 
acquiesced in the proceedings, A his apxilication 
for a prohibition was not too late. 

Qu. : whether the place of trial being neither in 
the dioccise, nor in Ixmdon nor in Westminster, 
the were on that account void. — 

SEK.7KANT i». DALE (1877), 2 Q. B. 1). 668 ; 46 
L. J. Q. B. 781 ; 37 L. T. 153 ; 41J. P. 094, D. 0. 
AmwtationA : — Refd. lluOson v. Tooth (1877), .3 Q. B. D. 

4(t. Mentd. Toomor v. L. G. & D. lly. (1877), 2 Ex. D. 

469,* DuIo'h Cado, Enraglit’d Cano (188D. 6 Q. B. D. 376 ; 

Combo t). Dc La Bein (1882). 22 Ch. D. 316 ; Tolputt v. 

Mole, [1911] 1 K. B. 87. 

6. .] — A rcqircsentation under 

Public Worship Act, 1874 (c. 85), wtis forwarded to 
the Bishop of Rochester cliarging that T., the 
incumbent of a parish witliin the diocese, had been 
guilty of illegal practices in the conduct of divine 
service. The bishop transmitted the representa- 
tion to the Archbishop of Ganterbury, A the 
Archbishop thereupon by instrument of requisition 
required the judge to hear A determine the matter 
of the representation ** at any place in London or 
Westminster, or within the diocese of Hochester, 
as you may deem lit.” Notice was given to T. that 
the case would be heard in Lambeth Palace, which, 
although within the province of Canterbury, is 
neither in London, Westminster, nor the diocese 
of Rochester® 
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In July, 1870, the case was heard at Lambeth 
Palace in his absence, & he was adjudged to have 
been guilty of illegal practices, & a monition was 
made for him to abstain from tlicm. On his non- 
compliance with the monition, he was pronounced 
guilty of contempt & imprisoned. Prom first to 
last he took no notice of the proceedings, & in 
no way acquiesced in them : — Held : the whole 
proceeding was void, & a prohibition must be 
granted, for the word “ London *’ in the requisition 


could only be construed in its strict sense as the 
City proper of London, &: the judge had no power, 
under the Act or otherwise, to sit in any place 
beyond the limits fixed by the Arclibishop.— 
Hudson v. Tooth (1877), 3 Q. B. D. 46 ; 47 L. J. 
Q. B. 18 ; 37 L. T. 462 ; 42 J. P. 133 ; 26 W. R- 
95, D. C. 

Annotations: — Reid. R. v. Penzance (1880), 45 J. P. 125 ; 
Dale'B Caeo, JOnrogrht’s Coao (1881), 6 Q. B. D. 376. 
Mentd. Re Serjeant v. Dale, Ex p. Dole, Re I’orkins v. 
Knraght, Ex p. Knraght (1881), 43 L. T. 760. 


Part II. — Metropolitan 

Administration — Control of common lodging 
houses.] — See Public Health. 

Powers in regard to offensive trades.] — 

See PUBUO Health. 

Registration of employment agencies.] — 

See Work & TiAbour. 

Control of slaughter houses.] — See Public 

Health. 

Licencing of theatres & other places of 

entertainment.] — See Theatres. 

Quarter sessions.] — See Magistrates, Vol. 
XXXIII., pp. 374 et aeq. 

Metropolitan boroughs — ^Duties & liabilities - As 


Areas and Authorities. 

highway authority.] — See Highways, Vol. XXVI., 
pp. 487 ei aeq, 

As sanitary authority.]— tSfae Public 

Health ; Sewers & Drains. 

Port of London.] — See Waters & Water- 
courses. 

Conservators of river Thames.] — See Water A 
Watercourses. 

Poor law areas.]— -i8ee Poor Law. 

Fire brigade.] — See Public Health. 
Metropolitan police district.] — See Police. 
Metropolitan Water Board.] — See Water Supply. 
Areas — Judicial notice of.] — See Evidence, Vol. 
XXII., p. 151, Nos. 1287-1291. 


Part III. — The London County Council. 


7. Whether exercising judicial functions —Hear- 
ing applications for licences.] — The London County 
(k>uncil delegates to a committee of their body the 
hearing of applications or music A dancing 
licences, which committee, after hearing evidence, 
recommends to the council the granting or refusal 
of such applications. Two appl ications for renewal 
music & dancing licences were made to the 
committee, who, by a majority, recommended 
that the applications should not be granted. 
Appets. thereupon applied to the council for the 
licences. Four of the committee who had voted 


in the majority against the renewal instructed 
counsel to appear on their behalf at the liearing 
before the council, & to oppose tlie applications. 
Three of the said four members of the committee 
wei^c also present at the hearing, & when the 
proceedings began were sitting among those 
adjudicating, but they subsequently retired & 
did not vote but remained in the room. The 
coimcil by a majority refused tlie applications for 
the licences : — Held : (1 the applications had not 
been heard, & determined according to law ; the 
presence at the hearing of those members who had 
mstructed counsel to oppose the applications 
vitiated the proceedings ; (2) The London County 
Council in adjudicati^ on these applications for 
licences were acting judicially & were bound by 
the ordinary principles of justice, & their discretion 
to grant or refuse licences must be exercised 


according to the rules of reason & justice. — R. v. 
liONDON County Council, Ex p, Akeersdye, 
Ex p, Fermenia, [1892] 1 Q. B. 190 ; 61 L. J, 
M. C. 76 ; 66 L. T. 168 ; 66 J. P. 8 ; 40 W. R. 
286 ; 8 T. L. R. 176 ; 36 Sol. Jo. 309, D. C. 
Annotations : — As to {1) Ezpld. Royal Aquarium & Summer 
& Winter Garden Sue. v, Parkinson, 11892) I Q. B. 431. 

Empire Theatre (1894), 71 L. T. 
638. FoUd. Frome United Breweries Co. v. Bath County 


Borough JJ., [1026] A. C. 586. Reid. R. v. Buddon, etc., 
Kent JJ. (1896), 60 J. 1>. 166 ; R. v. London JJ., Ex p, 
Keifoot (1896), 45 W. R. 58 ; R. v, Famham Liconsingr 
JJ. (1902), 50 W. R. 573 ; K. v, Howard, etc., Famham 
Licensiner JJ. (1902), 71 L. J. K. B. 754. As to (2) Refd. 
Murray v. Kpsom L. B., [1897] 1 Ch. 35. 

8. .] — A meeting of the London 

County Council for granting music & dancing 
licenses under Disorderly Houses Act, 1751 (c. 36), 
s. 2, is not a ct. within the meaning oC the rule by 
which defamatory statements made in the course 
of proceedings before a ct. are absolutely privileged. 
Therefore, a county councillor making a defama- 
tory statement at such a meeting witli regard to a 
person applying for a licence is not entitled to 
absolute immunity from an action in respect of 
such statement. He is only entitled to the 
ordinary privilege which applies to a communica- 
tion made without express malice on a privileged 
occasion. — Royal Aquarium & Summer &Winter 
Garden Society, Ltd. v. Parkinson, [1892] 1 
Q. B. 431 ; 61 L. J. Q. B. 409 ; 66 L. T. 513 ; 56 
J. P. 404 ; 40 W. R. 450 ; 8 T. L. R. 352, C. A. 
Annotations: — Apld. Attwood v. Ghapman, [19141.3 K. 13. 

275. R^. R. V. L. C. C., Re Eumiro Theatre (1894), 
71 L. T. 638 ; R. v. L. 0. C., Ex p. London & Provincial 
Electrio Theatres, [1915] 2 K. B. 466. Mentd. Hodaou v. 
Pare [1899] 1 Q. B. 455 ; Barratt v. Kearns, [1905] 1 
K. B. 504 ; R. v. Russell, Ex p. Morris (1905), 93 L. T. 
407 : Tenby Corpn. v. Mason, I19081J. On. 457 : Burr v. 
Smith (1909), 78 L. J. K. B. 889;^. v, L. G. Board, 
Exp, Arlidi^ (1913), 78 J. P. 25 ; Copartnership Farms 
V. Harvey-Smith, [1918] 2 K. B. 405 ; Roll v, British &; 
French Chomioal Manufacturinfir Co. & Gibson, [1918] 
2 K. B. 677 ; Slack v, Barr (1918), 82 J. P. 91 : Phitt «. 
British Medical Assocn., [1919] 1 K. B. 244 ; Weld- 
Blimdell v. Stephens, [1919] 1 K. B. 520 ; Everett v. 
Griffiths, [1920] 3 K. B. 163. 

9. .] — The London County Council is 

not a ct. & their proceedings are not judici^ 
(Wright, J.). — ^R. v. London County Council, 
Be Empire Theatre (1895), 71 L. T. 638 ; 11 
T. L. R. 24 ; 39 Sol. Jo. 63 ; aub nam, R. v. 
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London County 
B. 66, D. 0. 


Council, Ex p, Kdwardes, 15 


Mentd. If. v. Htoins. Ex p. aancy (189;.), 

10 K* ^Uo. 


Exercise of discretion as to bye-laws. | — 

The London (^unty Council in exercise of statiit-<»ry 
powers, made by a l)ye-law ridating to parks, 
gardens, it open spaces whcrcljy the selling of any 
article^ witliout the <;onscnt in writing of the 
Council was constituted an offence. After granting 
permission to sell literature at meetings in certain 
parks, they passed a I'csolution that the existing 
permission should be det^srmined & that no new 
permission sliould be granted thenceforth. 
Acting on this resolution they refused an applica- 


tion made by a certain society for permission to 
sell pamphlets at its meeting in one of the parks : — 
Held : there was vested in the London County 
(Council by virtue, of the bye-laws, a discretion 
similar tliat of justices at licensing sessions, & 
tluiy did not properly exercise that discretion by 
passing a general resolution to grant no per- 
mission & acting on that resolution. -B. v, 
London County Council, Ex p. ('Orrie, [1018] 1 

K. B. 08 ; 87 L. J. K. B. 308 ; 118 T.. T. 107 ; 
82 J. P. 20 ; 34 T. L. B. 21 ; 02 Sol. Jo. 70 ; 15 

L. G. R. 889, D. 0. 

Anruitationa : — Apld. It. v. Port of London Autliority, Ex p, 
Kynoch. LI 919] 1 K. ii. 17G. Montd. Short r. Poolo 
Corpu., tl92«] Ch. C(i. 


Part IV. — The City Corporation. 


Sect. 1.— THE LORD MAYOR. 

11. Proceedings against -By Impeachment — 
Hindering petition to Parliament.] -Gurney’s 
Case (1642), 4 State Tr. 150. 


12. — Action for refusing poll.] —Action on 
the case lies against the Mayor of Tx)ndon for 
refusing a poll at the ele(;tion of a bridge imistcr. 
- -Turner v. Stkujjng (1072), Freem. K. B. 15; 
3 Keb. 20 ; 2 Vent. 25 ; 89 B. B. 13 ; suh noin. 
Sterling v, 'Purner, 1 Vent. 200 ; fiub mm. 
Starling v. Turner, 2 J^cv. 50. 

AmMtatifma : -JSLetd, Eoi’giiKou v. IviiiiKMill (1812), 9 (‘1. 
Fin. 2.51. Mentd. Anhby r. WhlUs (1703), 2 L<1. Hayiii. 
938 ; Kondall v, John (1708), ForicH. ]h*p. 101 ; J^hlilipH 
V, Smith (1717), 1 (Join, 279 ; LewiH w, Low'Ih (1729), 
Fitz-G., 173; Tewkesbury UuiliffH v. Diston (180.5). 2 
Smith, K. B. 508 ; Hampden v. Macmullen (1813), 3 
Notes of (jasos Supp. 1. 

13. Proceedings by — In olllcial capacity - Right 
to costs of prosecution.] — WIier(? the I.«ord Mayor 
of London committed deft, to take his trial for an 
assault, & directed the City solr. to conduct the 
prosecution, & the expenses were j)aid out. of the 
firnds of the corpn. ; — Held : the Lord Mayt>i* 
was not entitled to the costs of tlie prosecution, 
under 5 & 6 Will. & Mar. c. 11, s. 3, the object of 
that sect, being to indemnify prosecutors for tlie 
costs which they were liable to pay. — B. v, Wilson 
(1853), Bears. C. C. 79 ; 1 K. & B. 597 ; 22 L. J. 

M. C. 53 ; 20 L. T. O. S. 235 ; 17 Jur. 460 ; 1 
W. B. 150 ; 0 Cox, C. C. 176 ; 17 J. P. Jo. 101 ; 


169 B. B. 645. 

Annotation Mentd. H. v. Hills (1853), 2 E. Sc B. 17G. 

14. Election of — Precedence of other business.] 

On the chajrter day for the election of Lord Mayor 
of the City of London, the business of the election 
ought to have precedence of all other matters ; 
& therefore it is not lawful, after the Lord Mayor 
& aldermen have retired from the hustings, to 
propose any other business inconsistent with the 
election, the discussion of wTiich may have the 
effect of putting it off altogether.- -B. v , I’arkyns 
(1820), 3 B. & Aid. 668 ; 106 E. B. 805. 
Annotationa: — Mentd. 11. v, Morgan (1836), 7 O. & P. 042 ; 
Ford V. Nassau (1812), 9 M. & W. 793 ; Butiiih v. Mosloy 
(1857), 2 C. B. N. S. 116; Weldon v. Neal (1885), 15 
Q. B. D. 471. 

As judge Of court of hustings.]- See Courts, 
Vol. XVI., p. 200, No. 1066. 


Sect. 2.— THE ALDERMEN. 

16. Amotion of — For Imprisonment.] — An alder- 
man of London in custody in execution, & under 
J. — ^VOL. XXXIV. 


an escape- wairant, without probability of dis- 
cliarge, may be amoved. 

Imprisonment is stronger than voluntary 
absence, on account of the incapacity (Butler, J.). 
— ^B. V, London (U)rpn. (1785), 4 Boug. K. B. 
360; 09E. B. 922. 

Amwtatifm : —Mentd, it. v, Gaskin (1790), 8 Term Rep. 

209. ^ 

16. Directly or indirectly interested or con- 
cerned in’* contract -Alderman shareholder in 
contracting company.] Contracts for lighting tho 
(^ity of Ijondon, made botw(jen electric cos. & tho 
t\)mrs. of Sewers, are, like all contracts by cos. 
with tho (iomrs. upon tJie true construction of 
City of London Sowers Act, 1848 (c. olxii), s. 42, 
null &> void if at tlie date? of tlie contracts any of 
the (‘omrs., members of tho C’ourt of Aldermen 
or tho Common Council, wore sharchohlers in the 
lighting cos. Hut a valid (Jontract is not made 
invalid by tho more fa(;t that after tho contract 
was made it was with the consent of the Ck»nu‘8. 
transferred to another co., in whicli Comrs. or 
Tuembers of tlie (k)Ui1> of Aldermen or of the 
Common Council were shareholders. — City op 
London Electric Lighting Co. v, London 
Corpn., [1903] A. C. 4:’.4 ; 72 L. J. Ch. 737 ; 
89 L. T. 310 ; 67 J. P. 437 ; 52 W. B. 158 ; 19 
T. L. B. 694 ; 2 L. G. B. 93, U. L. 

AnnoUitifm : — Retd. Norton v. Tuylor, [1906] A, C. .378. 

17. Powers of— To send policeman to view 
deserted premises & deliver up possession.] — An 
alderman of London sitt ing at the Mansion House 
& Guildhall has not by Summary Jurisdiction Act, 
1848 (c. 43), s. 34, iV Metropolitan Police (Jourts 
Act, 1840 (c. 84), s. 6, the same power as a police 
magistrate has by Metropolitan Police Courts Act, 
1840 (c. 84), s. 13 to send a constable to view the 
deserted premises & to deliver up possession under 
Distress for Bent Act, 1737 (c. 19), s. 16. — 
Bdwardb V, Hodges (1855), 16 C. B. 477 ; 3 
C. L. R. 472 ; 24 L. J. M. C. 81 ; 24 L. T. O. S. 
237 ; 19 J. P. 102 ; 1 Jur. N. S. 91 ; 3 W. R. 167 ; 
139 E. R. 610. 

18. — To state case.] -Applt. having received 
notice from resp. of his intention to build fifty-two 
arches, inspected & measured them on several 
occasions. ITic arches were built on a vacant 
space of ground under what was & is a public 
highway, & were built on the four sides of a 
parallelogram. Applt. claimed £26, being 10s. 
per arch, while resp. refused to pay more than 
10s. altogether. Upon appeal to the alderman 
he was of opinion that 10s. was all that api^lt. 
was entitled to, but stated a case for the opmion 

p p 
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Sect. 2, — The aldermen. Sect. 3. ParlV. Sects.! & 
2 ; Svb-aecUt. 1 efc 2. Sect. 3. Parts VI. &VII.] 
of the Ct. of Common Pleas. It was objected on 
the part of resp. that the alderman had no power 
to state a case, which was taken away by Metro- 
poUtan Building Act, 1854 (c. 122), s. 100 i-—IIcld : 
the power of the alderman to state a case under 
Summary Jurisdiction Act, 1857 (c. 43), was not 
taken away by Metropolitan Building Act, 1854 
(c. 122), s. 100. — ^POWER V. WiGMORE (1872), L. B. 
7 C. P. 380 ; 27 L. T. 148 ; 36 J. P. 694. 

AmioUiUon : — Meotd. Peugrum u. I’eagrain, [1U2A] 2 K. B. 

IfiS. 


Custom as to election of alderman.] — See Part 
XIV., Sect. 3, post. 


Sect. 3.— UVERY COMPANIES. 

See Corporations, Vol. XIII., pp. 437, 438, 
Nos. 1605-1624. 

In connection with charities.] — See Charities, 
Vol. VIII., pp. 263, 264, Nos. 253-257. 

Proof of admission as freeman.] — See Evidence, 
Vol. XXII., p. 258, No. 2435. 


Part V. — Metropolitan Borough Councils. 


Sect. 1.— IN GENERAL. 

19. Vestry room remains property of vicar & 
churchwardens.] — In the year 1719 the palish 
church of St. Martin-in-the-Pields was rebuilt under 
a local Act, which also provided for the building 
of a parish vestry room. Tliis vestry room was 
built on ground which was purchased for & added 
to the churchyard, & tlie site of the vestry room 
& certain burial vaults consti*ucted underneath 
it were consecrated & ised as a place for burials. 
In 1826 this vestry room was pulled down & 
replaced by a building erected under 7 Geo. 4, 
c. 77, wliich provided that the new vestry room 
the ground on which it was erected should be 
vested in the persons or bodies corporate in whom 
the room in lieu of winch it was erected would have 
been vested if the Act liad not been passed. In the 
basement of tlie new vestry room vaults were 
constructed & used for burials, the site having been 
l)reviously consecrated. This vestry rcjom was 
used, as its predecessor had been, for meetings of 
the vestry, & for other ecclesiastical and civil 
purposes connected witli tlie affairs 'of the parish. 
In 1891 the vestry, which had then become a 
corpn. under Metropolis Management Act, 1855 
(c. 120), having built a new town hall at some 
distance from the church, gave up possession of 
the old vestry room Uy the vicar & churchwardens. 
By London Government Act, 1899 (c. 14), the 
property & powers of the old vestry were trans- 
feri’od to ])ltfs., who, in 1903, bmught an auction 
against tluj vicar ^ churchwardens to recover 

i iossession of the old vestry room; — Held: by 
lurial Act, 1816 (c. 1 41 ), s. 4, the then vestry room, 
being erected on a site wliich was consecrated 
as burial ground, vested in the vicar of the 
parish, tlie vestiy room of 1826 was by the Act 
under which it was cre(!ted similarly vested, & 
consequently that it did not pass under the Act 
of 1899 as “ property of the vestry ” to pltfs. — 
Westminster C'Orpn, v. St. Mabtin-in-ttie- 
Fields (Vk.^au ( 'IIURchwakdens) (1906), 96 
L. T. 491 ; 71 J. V. 82 ; 23 T. L. li. 112 ; 5 L. G. li. 
500. 

20. Adjustment of areas & expenses between 
councils— Case stated under London Government 
Act, 1890 (c. 14), s. 29— No costs awarded.] — On a 

case stated under above sect., the ct. will not make 
any order as to costs. — ^Paddington Borough 
Council v. Kensington Royal Borough 
Council (1911), 105 L, T. 35 ; 75 J. P. 514 ; 9 
L. G. B. 868, V. C. 


Sect. 2.— THE CONSTITUTION. 

Sub-sect. 1. — The Mayor and Aij>ermen. 

21. Alderman — Disqualification — Absence for six 
months consecutively — From when computed.] — 

By Local Government Act, 1894 (c. 73), s. 46 (6), 
which is incorporated in Ijondon Government 
Act, 1899 (c. 14), by sect. 2 (5) of tlie latter Act, 
80 far as relates to the offices of mayor & alderman, 
if a member of a council of a parish or district, 
including now an alderman, is absent fixim meetings 
of the council for more than six months 
consecutively, except in certain cases, liis office 
shall, on the expiration of those months, become 
v«u;ant. l^ltf., who was an aldennan of a metro- 
politan borough, was absent from a meeting of 
the council on June 6, 1905, & from each subse- 
quent meeting until Nov. 21, when he was again 
Iiresent : — Held : the absence must begin to be 
reckoned from the fii*st meeting at which pltf. was 
absent, viz. June 6, & as the six months from that 
date had not expired on Nov. 21, his office had not 
become vacant. — Kershaw v. Shoreditch Corpn. 
(1906), 95 L. T. 55 ; 70 J. P. 190 ; 22 T. L. R. 302 ; 
4 L. G. R. 302. 


Sub-sect. 2. — Borough Councillors. 

See Local Government, Vol. XXXIII., pp. 62 
et seq. 

22. Disqualification of liability to penalties — 
** Being concerned or interested in any contract.”] 
— ^By Metropolis Management Act, 1855 (c. 120), 
s. 54, if a member of a vestry is concerned or 
interested in any contract made with the vestry, 
lie ceases to be a member, & is liable to penalties. 
Deft, lent money to a person who had made a 
contract with a vestry, & the benefit of the con- 
tractor was assigned to deft. £||S security for the 
loan. Afterwards deft, was elected a member of 
the vestry ; — Held : Metropolis Management Act, 
1855 (c. 120), s. 54, applied to a contract made 
before deft, became a member of the vestry, deft, 
was interested in the contract within the meaning 
of the sect. ; & there was evidence of his having 
acted as a member of the vestry. — Runnings v. 
Williamson (1883), 11 Q. B. D. 533 ; 52 L J. 
Q. B. 416 ; 40 L. T. 361 ; 48 J. P. 132 ; 32 W. R 
267, C. A. 

Annotations : — Bald. Everett v. Grifiiths, [1924] 1 K. B. 

941 ; Lapisb v. Brsitbwaitc, | K, p. 474. 
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Seot. 3.-^0CEED1NGS. 

23. Method of voting — By show of hands — 
Division claimed after show of hands.] — By a 

byc-law made pursuant to Metropolis Management 
Act, 1866 (c. 120), s. 202, it was providtid that 
“ all questions shall be detennined by a show of 
hands, or by a division, if dernanded, with the 
names recorded”: — Held: the division or poll 
might take place after a show of hands.— I'ear v. 
Fheebody (1858), as reiioi-ted in 4 C. B. N. S. 
228 ; 140 E. R. 1071. 

Annotations Simpson v. Smith (1871), L. P. 6 

O. P. 87 ; Mumiors r. Johnson (1876), 1 Ch. 1). 673 : 

St. Mary, Islington, Vestry v. Goodman (1889), 23 

Q. B. D. 154. 

24. Meeting for special purpose — Necessity for 
notice.] — Where on a transfer of powers & officers 
from a vestry to a boiough council under the 
Ixmdon (jfovernment Act, 1899 (c. 14), an officer, 
whose office is abolished, makes a claim for 
compensation, the council is the proper tribunal 
to decide, with a view to assessing Ids compensa- 
tion, what has been the amount of his salary & 
emoluments, & their finding of fact cannot be 
reviewed by the ct. 

Where a borough council after investigation of 
the circumstances have passed a resolution uTuhii* 
Local Government Act, 1888 (c. 41), s. J20, 
assessing the compensation payabh^ to an officer 
for the abolition of his office*, this resolution is 
binding on the council, tK: cannot be roscindcid by a 
subsequent resolution on the ground that the 
amount claimed ^ assessed is (‘xci'ssivo. 

In 1874 the pltf. was appointed surveyor to tiu* 
vestry of 8t. George, Hanover Square, at a salary, 
of 11350 a year, whicli was increase<i from time to 
time. By tlio Ijondon (jiov(*rnmcnt Act, 1899 
(c. 14), the borough of Westminster was consti- 
tuted, which included the parish of Ht. George. 
In May, 1901, the Westminstcir (^ity (’ouncil 
abolished pltf.’s office, ^ lie sent in his claim for 
compensation based on the average of his Sidary 


& emoluments for the five years previous to the 
abolition of his office. On Aug. 1, 1901, the 
council passed a i*esolution granting him the 
amount clahned, namely, £618 12s. 4d. a year. 
Thci’c was no appeal Ui the Trcasuiy from this 
reseduiion. In Nov. 1902, the auditor disallowed 
part of the compeusjiti(»n on ilio ground that it 
did not properly I’cpresent emoluments, & he 
surcharged the members of the council with the 
amount. On Nov. 20, 1902, the council passed a 
resolution rescinding their I’esolution of Aug. 1, 
1901, &. reducing pltf.’s allowance to £482 la. lOd. 
He appealed to the Trtjasury, but tliis appeal was 
disallowed, &; in July, 19()3, commenced this 
action against the corpn. for the arrears of his 
allowance: — Held: (1) the period of five years 
of which pltf. had given particulars was the right 
period, but it was immaterial, as the council had 
a general power to assess ; the question what was 
the amount of pllf.’s salary & emolumeuts was 
a question of fact which must be decided by the 
council. & it was not competent for the ct. to 
rciview tJieii* decision ; even if the council exceeded 
the right amount their decision was not ulira 
vires : the vote was good uj) to the proper limit ; 
the resolution of Aug. 1, 1901, was valid; the 
council had no pow(‘r to relieve themselves from 
the obligation ibus rendiu-ed binding upon them, 
Si the resolution to rescind it was invalid. 

(2) Tlic sect. [Mc'tropolitan Management Amend- 
ment Act, 1850 (c. 112), s. 9J means that public 
notice must be given of tlie place & time of 
holding tlie meeting & of the special purposes 
thei-eof (BiTcKiJiY, J.). — JaviNOSToNE IK West- 
minster OoRPN.. [1904] 2 K. B. 109; 73 L. J. 
K. B. 134 ; 08 J . J>. 270 ; r>2 W. li. 395 ; 20 T. L. 11. 
301 ; 48 Sol. .Jo. 331 ; 2 L. G. Ji. 581. 

Annoliitim : — As to (I) Refd. K. r. ffoberlR, IJx p. Scurr, 

1192JJ 2 K. B. 095. 

25. Effect of resolution.]— liiviNosTONEr. West- 
MiN.STKR Corpn., No. 24, anle. 


Part VI. — Metropolitan Local Finance. 


Rating powers.]— See Bates & Bating. 

Borrowing powers.]— Iax^al Government, 
Vol. XXXIII., pp. 18, 19, 87-89. 


Revenue & expenditure.] - Income Tax, Vol. 
XXVIII., pp. 55, 73, Nos. 281, 392, 393. 

Accounts & audit. I - See Local Government, 
Vol. XXXIIL, pp. 19-21, 89, 90. 


Part VII. — Officers of Metropolitan Authorities. 


Officers.] — See, generally, Local Government, 
Vol. XXXIII., pp. 73-79. 

Compensation for loss of office.] — See, generally. 
Public Authorities. 

26. Superannuation allowance — Discretion to 
grant or refuse — Discretion as to amount— Super- 
annuation (Metropoiis) Act, 1866 (c. 3), s. 1.] — 

A metropolitan vestry has a discretion under above 
sect, to grant or to refuse a superannuation allow- 
ance to a retiring officer ; but, if an allowance be 
granted, the vestry has no disci*etion as to the 
amount, which must be in accordance with the 
scale prescribed in sect. 4. — R. v. St. George’s, 
Southwark, Vestry (1887), 19 Q. B. D. 533 ; 


60 L. J. Q. B. 652 ; 52 J. P. 6 ; 35 W. R. 841. 

D. 0. 

Annotations : — OvCrd. It. v. St. PancraH Vufltry (1890), 24 
Q. B. D. 371. Re!d. It. V. liounl of Education, [1910] 2 
K. B. 165. 

27 . .] — A meti’opolitan 

vestry has a discretion under above sect., not 
merely as to granting or refusing a superannuation 
allowance to a retiring officer, but also, if an allow- 
ance be granted, as to the amount, subject to the 
scale of maximum allowances prescribed in sect. 4. 

H V. Si. George's, Southwark, Vestry, No. 20, 
ante, overd. 

A vestry in declining to grant a superannuation 
allowance to a retiring officer were influenced by 

P P 2 
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the idea that they had no discretion as to the 
amount: — Held: the vestry had not properly 
exercised their discretion, & a mandamus should 
go to them to consider & determine the applica- 
tion. — B. 17. St. Pangeas Vkstry (1890), 24 
Q. B. D. 371 ; 69 L. J. Q. B. 244 ; 62 L. T. 440 ; 64 
J. P. 389 ; 38 W. 11. 311 ; 6 T. L. B. 175, O. A. 

Annotaiiona : — ConBd. H. v. Board of Education, [1910] 2 
K. B. 165. Apld. Woliaicr v. Mulropolitan Water Board 
(1912), 76 J. P. 474 ; Badler v. Sheffield Corpn., Dyson v. 
Sheffield Ck)rpn., [1924] 1 Ch. 483. Refd. Smith v. Ohorley 
District Council (1897), 76 L. T. 637 ; Newton i7. St. Mary- 
lebone B. O. (1915), 113 L. T. 531 ; Roberts v. Hopwood, 
[1925] A. C. 578 ; Short r. Poole Corpn., [1926] Ch. 66. 

28. .] — A metropolitan vestry ap- 

pointed a committee to consider an application 
from a rate collector for a superannuation allow- 
ance. The committee, after fully considering the 
whole matter, reported that no pension should be 
granted on the gix>und of the high salary received 
by the collector for many years, & because he had 
been allowed to perform the office by deputy for 
several years. The vestry adopted the conclusions 
of this report & refused the application. More 
than a year previously, sixty out of one hundred 
& eight members of the vestry had been elected 
on a programme including tlie total abolition of 
pensions to salaried officers : — Held : there was 
not sufficient evidence that the vestry bad not 
exercised their discretion lawfully. — B. v. Bromley 
St. Leonard Vestry (1896), 60 J. P. 725 ; 13 
T. L. B. 1 ; 41 Sol. Jo. 13, D. C. 

29. “ Every person designated an officer.”] 


— ^A local Act provided a scheme under which every 
officer of the council who shall have completed 
a certain length of service or attained a certain 
age shall be entitled to a superannuation allowance. 
By sect. 2 : “ Officer ” is defined to mean “ every 
officer in the service of the Council designated an 
officer in an established capacity by a resolution 
of the Council passed or to be passed.” In 1876, 
pltf . was, by a resolution of the vestry of the parish 
of St. Marylebone, defts.*, predecessors, appointed 
the broker to execute warrants of distress for the 
recovery of the parochial rates, & acted in that 
capacity for many years. In 1899 the powers of 
the vestry were transferred to defts. by the 
London Government Act, 1899 (c. 14), & pltf. 
passed into their service as an officer to collect 
rates. Fi^om time to time resolutions were passed 
by the council, & entered in their minutes, in 
which pltf. was referred to as their warrant 
officer. Pltf., on leaving defts.* employment, 
claimed to be entitled to a pension under the local 
Act, as being an officer within the meaning of 
sect. 2 : — Held : the word “ designated ’* in sect. 2 
did not mean “ incidentally refeiTed to,** but 
meant “ pointed out with pai*ticularity,’* & in the 
absence of any resolution designating pltf. an 
officer in an established capacity, he was not 
entitled to participate in the superannuation 
scheme. — Newton v. Marylebone Borough 
Council (1916), 84 L. J. K. B. 1721 ; 113 L. T. 
631 ; 79 J. P. 410 ; 69 Sol. Jo. 493 ; 13 L. G. B. 
711, C. A. 


Part VIII. — Powers 

Sect. 1.— ACQUISITION OF LAND. 

Under Local Government Acts — By London 
County Council.] — See Local Government Act, 
1888 (c. 41), ss. 3 (iv), 40 (6), 66 (1), (2) ; Public 
Health Act, 1875 (c. 66), ss. 176-178 ; Compulsory 
Purchase of Land, Vol. XI., pp. 291 et seq, ; 
Local Government, Vol. XXXlll., pp. 13, 14. 

By borough council.]- London Govern- 
ment Act, 1899 (c. 14), 8. 66 (2), sched. II., Part II. 

Under Metropolis Management Acts.] — See 
Compulsory Purchase op Land, Vol. XI., p. 295, 
Nos. 2243-2261. 

Under Metropolitan Paving Act, 1817 (c. xxlx).] — 
See Compulsory Purchase op Land, Vol. XI., 
pp. 296-297, Nos. 2252-2287. 

Under other Acts .] — See Compulsory Pur- 


in regard to Land. 

chase op Land, Vol. XI., pp. 297, 298, Nos. 
2288-2298. 


Sect. 2.— AUENATION OF LAND. 

By London County Council .] — See Local Govern- 
ment Act, 1881 (c. 41), ss. 40 (6), 64 (3). 

By borough council .] — See lx>ndon Government 
Act, 1899 (c. 14), 88. 6 (5), 32. 

Application of purchase-money.] — See Com- 
pulsory Purchase op Land, Vol. XI., p. 246, 
Nos. 1455-1457. 


Sect. 3.— METROPOLITAN COMMONS. 

See COBOIONS, Vol. XI., pp. 88-90, Nos. 1077- 
1090. 


Part IX. — Metropolitan Bye-Laws. 

See, generally. Public Health. 
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Part X. — Execution of the Metropolitan Management 
Acts and Public Health (London) Act. 


Sbctt. 1.— metropous bianagement acts. 

Streets in metropolis.] — generally^ High- 
ways, Vol. XXVI., pp. 487-518. 

Definition.] — See Highways, Vol. XXVI., 

pp. 272-274, Nos. 114-125. 

Now street.] — See Highways, Vol. XXVI., 

pp. 275-279, Nos. 134-163. 

— Nuisances in streets.] — Sec Highways, Vol. 
XXVI., pp. 423, 424, Nos. 1427-1439. 

Injury to street lamps.]— jScc Highways, 

Vol. XXVI., p. 394, No. 1209. 

Liability for expenses as between landlord 

& tenant.] — See Landlord & Tenant, Vol. 
XXXI., pp. 305-307, Nos. 4490, 4509. 

Charities — Nomination of beneficiaries.] -- 
Charities, Vol. VIII., p. 319, No. 1015. 

Appointment of new trustees.] — See 

Charities, Vol. Vlll., p. 371, No. 1779. 


Powers in regard to land.] — See Part VIII., anie. 
Sewers & drains.] — See Sewers & Drains. 


Sect. 2.— PUBUC HEALTH (LONDON) ACT. 

Sec, generally. Public Health. 

Creation & abatement of nuisances.] — See 
Nuisance. 

Sanitary arrangements.]— Public Health, 
Sewers & Drains. 

Water supply.]— See Water Supply. 

Offences as to sale of unwholesome food.] — 
See Pood & Drugs, Vol. XXV., pp. 113-115, 
Nos. 370-384. 

Electric light & power undertakings.] — Sec 
Electric Lighting, Vol. XX., p. 218, No. 111. 

Liability for payment of expenses as between 
landlord & tenant.] — See Landlord & Tenant, 
Vol. XXXI., pp. 307, 308, Nos. 4510-4527. 


Part XI. — Metropolitan Building Legislation 


Note. — In this 'part of the Title London Building 
Ad, 1894 (c. ccxiii), London Building Ad, 1894 
(Amevidnient) Ad, 1898 (c. cxxxviii), London 
Building Ads {Amendment) Ad, 1905 (c. ceix), 
London County Council {General Bowers) Ad, 1908 
(c. evii), PaH III., efc London County Council 
{General Powers) Ad, 1909 (c. exxx). Part IV., 
are referred to particularly as 1894 Act, 1898 Ad, 
1905 Ad, 1908 Ad, 1909 Ad respedively, & 
colledively as the London Building Ads. 

Sect. 1.— AUTHORITIES AND OFFICERS. 

Sub-sect. 1. — The Tribunal of Appeal. 

See 1894 Act, ss. 157, 175-180 ; 1909 Act, s. 25. 

30. Jurisdiction of tribunal— Conditional ap- 
proval of plans — Failure to object to condition 
within time.] — The plans of a new building witbin 
1905 Act, s. 7, were ai)i)roved by the county council 
subject to a condition, & the owner of tlic building 
did not appeal witliin two nionths after tl»e 
conditional approval. The owner erected tlie 
building without complying with the condition, 
& the council refused to issue a certificate under 
s. 7 (2). The owner within two months thcrcfi-oni 
appealed to the tribunal of appeal against tlie 
refusal of the certificate, & contended that he was 
entitled to raise the question whether the condition 
was one which could be reasonably required : — 
Held : an appeal against the condition ought to 
have been brought within two months after the 
conditional approval of the plans by the council, 
&> upon the appeal against the refusal of the certifi- 
cate the tribunal of appeal had jurisdiction only to 
determine the question whether the building had 
in fact been erected in accordance with the plans 
as approved. — London County Council v. Clark, 
11912] 1 K. B. 611 ; 81 L. J. K. B. 225 ; 105 L. T. 
713 ; 76 J. P. 60 ; 10 L. G. B. 69 ; sub nom. 
Clarke v. London County Council, 66 Sol. Jo. 
125, D. C. 

31. Discretion of tribunal — Statement of case.] — 


The ct. will not interfere with the discretion of 
the tribunal of appeal under 1804 Act, by ordering 
them to stiit^e only omj case, instead of several 
cases, whore several parties aj’e dissiitisfied with 
a decision of the tribunal desire to have cases 
stated for the opinion of the ct. — Jt. v. Tribunal 
op Appeal, Bx p. London County ('ouncil (1912), 
76 J. P. 345 ; 10 L. G. B. 637, D. C. 

32. Form of order — Necessity for seal.] — A 
decision of tlie tiibunal of appeal under 1804 Act, 
which is expressed in the judgment of the tribunal, 
but is not embodied in an order under its seal, is of 
no binding effect. — London (’ocnty Council v. 
Metropolitan By. Co., [1919] 1 K. B. 283; 88 
L. J. K. JL 448 ; 129 L. T. 182 ; 8.3 J. P. 105 ; J7 
L. G. B. 210, C. A. 

33. Appeal to tribunal - Whether deposit of plans 
for building notice condition precedent.] — London 
(Vmjnty (’ouncil V. Spink iVr Son, Ltd., No. 108, 
post. 

- .i -Sej' lluiiiWAYS, Vol. XXVI., pp. 500, 
507, Nos. 2120 2126. 


Sub-sect. 2. -J'he Superintj.nding Architect. 
See 1894 Act, ss. 136, 137. 

Conclusiveness of decision.] — Sec Highways, 
Vol. XXVI., pp. 504-506, Nos. 2110-2119. 

Time when decision may be given.]— High- 
ways, Vol. XXVI., p. 507, Nos. 2127-2130. 


Sub-sect. 3. — The District Surveyor. 

A. In General. 

See 1894 Act, ss. 138-144, 217. 

34. Right of county council to dismiss.] — The 
London Ck>unty (^oimcil have, under 1894 Act, 
8. 139, power to dismiaa a district surveyor from 
his office at their pleasure. His tenure of office 
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Sect, 1. — Authorities and officers: Snh-sect, 3, A., 
B. <& C.] 

is neither a freehold nor quamdiu se bene gesserit. — 
Notlby V. London County Council, [1915] 3 
K. B. 680 ; 85 L. J. K. B. 113 ; 113 L. T. 1110 ; 
80 J. P. 23 ; 13 L. G. B. 1346. 

B. Powers and Duties. 

See 1894 Act, ss. 148, 150-153, 159-103 ; 1905 
Act, s. 23 (2). 

35. Enforcement of duties — By mandamus.] — 
B. V. Bedman (1889), 6 T. L. B. 9, D. C. 

Mandamus generally.] — Sec Crown Practice, 
Vol. XVI., pp. 270 et seq. 

36. Notice of objection — Service of — Buildings 
not in course of erection.] — In 1870 T. applied to 
the Metropolitan Board of Works for leave to 
erect an iron building called a skating rink at the 
back of liis premises pursuant to Metropolitan 
Building Act, 1855 (c. 122), s. 50, & the board 
granted leave on T. giving the board an undertaking 
to remove the building within two years. Tlie time 
elapsed, & the board called on T. to remove the 
building, but he failed to do so: — Held: sects. 
45 & 40 applied only to a building in course of 
erection & not to this case, & there was no power 
given to a magistrate to enforce its removal. — 
PAitsoNs V. Timewell (1879), 44 J. P. 290, 1). C. 
Aunotatwns: — Folld. fcsJuilh r. LcfCK* 11H03] 1 Q. B. .398. 

Refd. Wallen v. Lister, 118UI] 1 Q. B. 312. 

37. .] — By Metropolitan Building 

Act, 1865 (c. 122), s. 45, i** in erecting any bulling 
anything is done contrary' to the rules of the Act, 
power is given to the distnet surveyor to give 
“ the builder engaged in erecting such building ” 
notice to cause anything done contrary to the rules 
of the Act to be amended ; &, by s. 40, if the 
builder to whom such notice is given makes default 
in complying with such notice, a magistrate may, 
on the application of the surveyor, make an order 
requiring him to comply with it. By s. 105 : 
“ In cases where any building has been erected 
. . . without due notice to the distnet surveyor 
. . . the time during whhdi the district surveyor 
may take any proceeding or do anything authorised 
or required by this Act to be done by him in respect 
of such building . . . shall begin to run frcjm the 
date of his discovering that such building hiis been 
erected.” 

After the completion of a building, whii-h had 
been erected without due notice to & without the 
knowledge of the distiict surveyor, ho discovered 
that it infringed the imles of the Act. lie there- 
upon served the builder who had erected the 
building with notice under s. 45, celling upon him 
to render the building confoimable to the rules of 
the Act, &, upon his failing to comply with this 
notice, lie obtained fwim a magistrate, under s. 40, 
an order reqmiing liim to do so Held : ss. 45 & 
40 only applied while the building was in course 
of erection, & s. 105 did not enable the surveyor 
to take any proceeding under these sections when 
the building had b<ien completed.— Smitii v. 
Legg, [1893] 1 Q. B. 398 ; 08 L. T. 347 ; J. P. 
295 ; 41 W. B. 401 ; 9 T. L. B. 231 ; 37 Sol. Jo. 
252 ; 5 B. 233, D. 0. 

Annotation Apld. Wallen v. Listor, [1894] 1 Q. B. 312. 

38. — .] — A justice has no juris- 

diction to make an oi'der imder Metropolitan 
Building Act, 1855 (c. 127), s. 40, upon a builder 
who at the date of the order lias completed the 
building & given up possession of it, even though 
he was engaged in erecting it at the time of the 
service upon him of the notice under s. 46. — 
Wallen v. Lister, [1894] 1 Q. B. 812 ; 68 L. J. 


M. C. 61 ; 70 L. T. 348 ; 68 J. P. 283 ; 42 W. B. 
318 ; 10 T. L. B. 209 ; 10 B. 127, D. C. 

See, now, 1894 Act, s. 162. 

39. Time for taking proceedings.] — 

G., the builder of a new house in the metropolis, 
on Apr. 1, sent notice to B., the district surveyor, 
with plans. On Aug. 4, B. served forty-eight 
hours’ notice on 0. to amend the work & leave 
sufficient area space, pursuant to 44 & 46 Viet, 
c. 14, s. 14. The house was then covered in, & 
nothing was done under the notice. On Feb. 1 
following information of an offence was laid by B. : 
— Held : the offence was the refusal to do the work 
ordered on Aug. 4, & the information was within the 
six months’ limitation. — ^Bovill v. Gibbs (1887), 
6] J. P. 485, D. 0. 

40. Effect of failure to give.] — Failure by 

a district surveyor to give a notice of objection 
under 1894 Act, s. 150, is no bar to proceedings for 
default in complying with a notice of irregidarity 
under 1894 Act, s 1 53, even although the district 
surveyor is aware of what is being done. — Coggin 
V. Duff (1907), 90 L. T. 670 ; 71 J. P. 302 ; 6 
L. G. B. 615, D. 0. 

41. Supervision of wooden structures.] —West- 
minster CoRPN, V. Watson, No. 42, post. 

C. Hfnnuneration. 

SeelHQi Act, ss. 154-158. 

42. Right to fees -Effect of 1894 Act.]— (1) The 
transfer by the London Government Act, 1899 
(c. 14), of the powt'rs duties of the Ijondon 
County Council as to licencing the erection of 
wooden structures under 1894 Act, s. 84, to the 
borough councils established by the Act of 1899 
does not operate as a transfer of the powers & 
duties of the district surveyors with respect to tlie 
supervision or inspection of those structures. 
Under the licence granted by a borough council 
a district surveyor has no powers, duties, or 
liabilities imposed upon him, unless lie is named in 
the licence as the per.son to exercise supervision 
or inspection. 

(2) Wooden structures falling within 1894 Act, 
s. 84, arc works of which a district surveyor is 
entitled to notice under s. 145 of that Act, as to 
which he may liave duties of supervision & 
inspection independently of the terms of tlic licence 
of the borough council. 

(3) The right to receive the fees for supervision 
& inspection specified in 1894 Act has not been 
transferred to tlie borough councils, nor has it 
wholly lapsed ; a right to receive proper fees for 
duties necessarily performed remains in the district 
surveyor.- -Westminster Corpn. v. Watson, 
[1902] 2 K. B. 717 ; 71 L. J. K. B. 603 ; 87 L. T. 
320 ; 51 W. B. 300 j 18 T. L. B. 021 ; 40 Sol. Jo. 
614, U. C. 

Annotaiimm : As to (2) Refd. Daubney v. Angel (1912), 

77 J. J\ .To. r>. As to (3) Refd. Akers r. Daubney (1915), 

8.5 Ji. J. K. B. 316. 

43. Who is an “ owner ” — Land let on building 
lease at peppercorn rent.] — Under Metropolitan 
Building Act, 1865 (c. 122), s. 51, ^n owner of land 
in fee simple who lets it on a building lease at 
a peppercorn rent is not liable, as owner, to the 
surveyor for fees in respect of buildings afterwards 
erected on such land, a peppercorn rent not being 
within the meaning of the words “ of the whole or 
of any part of the rents or profits of any land or 
tenement ” in the interpretation clause, sect. 3. — 
Evelyn v. Whichoord (1858), E. B. & E. 120; 
27 L. J. M. C. 211 ; 31 L. T. O. S. 90 ; 22 J. P. 
658 ; 4 Jur. N. S. 808 ; 6 W. B. 468 ; 120 E. B. 
455. 

AnnoiaHon Refd. Hunt v. Harris (1865), 19 C. B. N. 8. 13. 
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"T". “"'l—Applt. being seised in fee of 
certein bidding land situate within the limits of 
Metropolitan Building Act, 1855 (c. 122), entered 
into an agreement with L, to grant leases of 
mnety-mne years of certain plots of tlie land, so 
soon as L. should have erected houses thereon, at 
24, 1870, & afterwards 
at £28 a year, h, built liouses which wei-e i*oofed 
in about S^t. 1870, & applt. became entitled to 
receive the first quarter’s gi-ound rent on Sept. 29 ; 
the houses were surveyed by resp., the distriijt 
surveyor, & he, on Oct. 26, 1870, delivered a bill 
mr his fees to L., who afterwards became insolvent. 
Besp. afterwards claimed payment of his fees from 
a-pplt. : Held : ap])lt. was not liable to pay itisp.’s 
fees, as he was not the ** owner ” of the houses 
within the meaning of sects. 3, 51 ; for L., the leasee 
for ninety-nine years, whether he had a legal or 
only an equitable title, had the power to let the 
houses &; it^ceive the profits, & was tlierefoK' 

‘ owner.”— C aitdwku. v. Hanson (1871). L. 11 . 
7 Q. B. 56 ; 25 L. T. 595 ; 36 J. P. 470 ; 20 W. K. 
202 ; ffub nom. Canwell v. Hanson, 41 H. J, 
M. C. 8. 

45. Owner at time fees become due.] — 

In 1800, notice was given by a builder to the <liatrict 
surveyor of his intention to ei*ect tlii'ec houses under 
Metropolitan Building Act, 1855 (c. 122), s. 38. 
The surveyor inspected the houses, & the roofs 
were covered in on July 9, 1800, & on Aug. 9, 1800, 
the surveyor be(;ame entitled to certain fees from 
the “ builder, owner, or occupier,” und(;r sect. 51. 
T. first became owner in 1809 ; &, the surveyor, 
after due demand, took out a summons against 
T for the foes; — Held: ” owner” meant owner 
for the time being when the fees becatrie due ; 

T. was, therefore, not liable. — Tuoit v. Good 
( 1870), L. li. 6 Q. B. 113; 39 L, J. M. (3. 135; 
22 L. T. 885 ; 35 J . P. 118. 

46. For what buildings fee may be charged - 
Separate sets of chambers in one building.] - 
Foui-teen sets of (Jiambers were erected, inbmcled 
to be teminted by dillei*ent persons, & oontainiMl 
in a building exceeding 3,000 squaiv feet in ar<*a. 
Each set was separate from the others, &. luwl its 
own separate entrance door giving access from the 
street entiunce &> stoircase wliicli were? c<.>nunon to 
all. Adjoining sets w<ire divide m 1 in accordance 
with Meti-opolitan Building Act, 1855 (c. 122), 

8. 27, r. 2, horizontally by party arch(‘s or IhcpjtKif 
floors, & vertically by party wjills. lies])., as 
district surveyor, claimed a fet? in respect of ciich 
set of chambers as a separate building. On a case 
stated — Held : the separate sets of chambers were 
not buildings within Metropoliton Building Act, 
1855 (c. 122), sched. II., l»ai*t I., & the district 
surveyor was entitled to one fee only in respect of 
the entii*e structure. — ^MoiR v, Williams, [1892] 

1 Q. B. 204 ; 01 L. J. M. C. 33 ; 60 L. T. 215 ; 
56 J. l\ 197 ; 40 W. R. 09 ; 8 T. L. R. 44 ; 36 
Sol. Jo. 40, C. A. 

Anwjtation: — Mentd. Waite ’b Executors v. I. 11. Comrs., 
11014J 3 K. B. 19G. 

47. Buildings erected for school board.]— 

By 1894 Act, s. 21, any building to be erected upon 
any lands belonging at the time of the coming into 
operation of the Act, to the Loudon School Board, 
may be erected in accordance with the ])rovision 
of any Act in force immediately before the passing 
of the Act : — Held : the fees payable to tlie district 
surveyor were also regulated by such earlier Act. 
— Mabsland V , Waijjs k Sons (1900), 83 L. T. 
701 ; 06 J. P. 166, D. 0. 

^ 48 ;-.]— Applts. erected for the Ix)ndon 

County Council, as education authority for the 
county of London, school premises intended to be 


used as a special public elementary school, as 
contemplated by Elementary Education (Defective 
& Epileptic Children) Act, 1899 (e. 32). During 
the progress of the work resp., who was the district 
surveyor for the district, inspected it in that 
capacity. The premises were built in accordance 
with plans prepared by the architect to tlie London 
County Councu Education Department & approveil 
by the Board of Education, & such plans were in no 
way deviated from by i^eason of any requirements 
of n‘sp. A building notice was served on the 
resp. under 1 894 Act, s. 1 45, after the completion 
of the buildings, but not previously ; — Held : 
although the building was exempted by 1894 Act, 
8. 201 (5), from the o})eration of Parts VI. & VII. 
of th(i Act, yet, tis it had been decided in Londmi 
County Council v. Duttricl Surveyors' Association <St 
Willis, No. 71, post, that the district surveyor 
was entitled to notice in respect of such a building 
under s. 115, &. as lie had duties to perform in 
respect of it under J*art.s of tlie Act other than 
Parts VI. & VII., ho was entith'd to the fees 
mentioned in s. 151 as b(‘ing payable to the district 
surveyor.- -Galuuaith Biiotheiis v. Dickseb 
(1910), 102 li. T. 890 ; 74 J. P. 348 ; 8 L. G. R. 
800, I). 0. 

A ihnoUUwitH : Akorn v. Daiibiioy (Ifll.'i), Sr» Ti. .1. 

K. B. 31.'). Reid, llolliduy & (jri'uiiwrxxl r. I lint rift 
SurveyorH* AHaorn. & DlckHeo (l‘.)M). J !() L. 'V. ‘.)S3. 

49. -- Reservoir.] A water co. was em- 
powered by a special Aiit to make & maintain 
in the lines & situation i\r aijcording to the levels 
shown on the de])ositi‘d ])lans tic sections the 
iH'servoirs, lines of pijies, At other works therein- 
after described, with all proper wtJls, filtej'ing 
beds, At other ayipliaiioes for collecting, filtering, 
storing, & disti'ibuting wabT. The i‘o. constructed, 
under the powers of tlie Act, two cov(‘rod storage 
reservoirs in the. rn(*iro])oUtiin district of tlie cubh^al 
exb‘nt of 2,900,000 cubic feet A 2,769,000 cubic 
feet respectively. Tlu^ reservoirs bad a flooring of 
concrete}, with walls of brickwork backed by 

(H) iicret(^ A:- i‘aj t]i, At wt‘rc covered in by a serii^s of 
brick .i.rches HU])porUul by brick ])icrs 20 feet liigli. 
’J’lic brick n.i*clies wen* covenxl witli a layer of 
cuncreti* with earth on top. ’J’Ik) resi^rvoirs in some 
portion proJectiMl above the suifac.e of l-lu‘ ground : 

Held: the reservoirs were “buildings or 
.structures” within ISO, Aid, sects. I3S, 115, 151 ; 
the a])plieatioi\ of tliosi* sects, was not iucousisti^nt 
witli provisions of tlie special Act ; At therefore 
it wa.s the duty of the district surveyor to supi*rvis(? 
the construction of the roseiwoii s, At he was (Uititled 
to his fees for such supervision. Mopan At )S()N, 
Ltj). «7. Maiwtani), [1909] I K. B. 741 ; 78 L. J. 
K. B. 346; 100 Ji. T. 374 ; 73 J. P. 114; 25 
T. J.. R. 235 ; 7 J.. G. U. 493, D. C. 

.1 imotdt lulls Refd. (lulbmith v. DifkKfis (lb 10), 71 J. 1*. 
.118; iliuibnoy v. AiikuI (101*2), 77 J. 1*. .lu. Mentd. 
Kershaw t). L. M. & S. Ky. ), 23 L. U. ll. r,b2. 

50. Additions & alterations to building.]— 

(I) ’Jlie question whether a building is a new 
building within Education (Administrative Pre- 
visions) Act, 1911 (c. 32), s. 3, is one of fact. 

(2) Wlierc a district surviiyor lias lieen served 
with a building notice iindiu* 1894 Act, s. 145, 
in lesjiect of works consisting in the making of 
additions & alterations in a building, & hjis coi^- 
quential duties to perfoiin, Ac performs those duties, 
he is entitled to thii foes payable under sect. 154 (1), 

A: Schedule 111. of the Aet. ---A kkiis Sc Co., I/td. 
r. Dauiwey (1915), 85 L. J. Tv. B. 315 ; 114 L. T. 
160 ; 79 J. P. 516 ; 13 L. G. R. 1201, D. C. 

51. In respect of party wall — Whether from 

both owners.] — A party wall separating the 
premises of two adjoining owners became 
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Sect. 1. — AuthorUiea and oJBficers: Snb-aect. 3, C. 

Sect. 2; Sub-aecis. 1 <fc2.] 

dangerous, & the steps prescribed by the “ dan- 
gerous structures ” provisions of ISO! Act were 
duly taken with regard to it, & an ins^ction of the 
party wall was made by the district surveyor. 
The county council paid to the district surveyor 
two sets of fees in respect of his inspection of the 
party wall, which was the dangerous structure in 
question, & claimed to recover the two sets of 
fees from the owners. They had already recovered 
one set of fees from one of the owners : — Held : 
the party wall was only one dangerous structure 
within the meaning of the Act, & the coimty 
eoimcil were entitled to recover only one set of 
fees in respect of the surveyor’s inspection of the 
same. — L ondon County CouNcUi v. Siieinman 
(1905), 93 L. T. 505 ; 69 J. P. 395 ; 3 L. G. R. 
977, D. 0. 

52. Recovery of fees — When “ default occurs 
- -1894 Act, s. 157 (2).] — Where default is made by 
a builder in payment of the fees due from him to 
the district surveyor under 1894 Act, s. 154, they 
may, under above sub-sect., be recovered from the 
owner within six calendar months from the 
delivery to him of a proper bill specifying the 
amount of the fees, inasmuch as until that time 
the^ “matter of complaint” within Summary 
Jurisdiction Act, 1848 (c. 42), s. 11, docs not arise. 
—CoiiBETT V. Badgeii, [1901 ] 2 K. B. 278 ; 70 
L. J. K. B. 040 ; 84 L. T. 602 ; 65 J. P. 552 ; 
40 W. R. 539 ; 17 T. L. R. 474 ; 45 Sol. Jo. 485 

■n /I ’ 


Sect. 2.~-Ca£NERAL PROVISIONS OF LONDON 
BUILDING ACTS. 

Sub-sect. 1. — Definitions, 

63. “ Building — Wooden structure without 
foundations.] — A structure of wood, of considerable 
size, 16 feet by 13, & intended to be i)crmanently 
us(^d as a shop, is a “ building ” within Metropolitan 
Building Act, 1855 (c. 122), although not let into 
the ground, but merely laid upon timbers upon the 
surface.— Stevens v. Gour]J5y (1859), 7 0. B. 
N. S. 99 ; 29 1^. J. C. P. 1 ; 1 1^. T. 33 ; 6 Jur. 
N. S. 147 ; 8 W. R. 85 ; 141 E. R. 752. 

Aniu>iaiions Apld. llicliardHOii r. Brown (1885), 40 J. ]*. 
OIjI. DlStd. lluU V. Snmllrifcc (J800), 5!) L. J.M. C. 97. 
Conjd. L. O. 0. V, I’caivuc, 118921 2 Q. B. 109 ; Soiithoml- 
ou-bea Conm. r. -^chor, Sorio v, llonianlK (1901), 70 
ni Refd. Harris v. Bo J’luna (1886), 

9^' Huiiiplutjys (1894), 10 T. L. 11. 
oOl . BadJoy v. Cuckflcld Union H. D. C. (1895), 15 1i. 

U. J). C. (1907), 71 J. 1». 119. 
Mentd.^e Cultman, Ooltman v. Coltjiiai^ (1881), 19 Ch. 1). 
01 ; Brightinuu v. Talc, I1919J 1 K. 13. 463. 

54, -- - “ Roof inclosure. I — 0. was occupier of a 

hou^i m the Metropolis, & there wiis part of liis 
^^^I'Ween tlic front of the liouse & the footpath 
of ^e sti'ect, the yard being inclosed by a brick 
wall. C. raised the wall 5 feet, & then covered in 
the yard between the wall & his house with a roof, 
the said building being beyond the line of street, 
I? tke superintending architect ; — 

•iTu** roof inclosure constituted a building 
Metropolis Management Amendment Act, 
1802 (c. 102), s. 75. Semble : the magistrate had 
power to order the roof to be removed, but not to 
OTder the wall to be reduced to its original height. — 
V. St. Pancras Vesitiy (1869), 34 J. P. 

181. 

Anmtaiion :—Cojiad. Wondon v. L. C. C., [1894] 1 Q. B. 

56. ‘‘Public building — Ambulance station.] — 
An ambulance station structurally disconnectedi 


with any buildings, & from which the public is 
rigorously excluded, is not of itself a public building 
within Metropolitan Building Act, 1865 (c. 122), 
B. 3, so as to require the buildc^r to deposit plans 
& sections of the building with the notice of its 
erection to the district surveyor under bye-law 
6, made imder sect. 16 of Metropolitan Manage- 
ment & Building Acts (Amendment) Act, 1878 
(c. 32). — JosoLYNE V, Meeson (1885), 63 L. T. 
319 ; 49 J. P. 805 ; siib nom. Joselyn v. Meeson, 
1 T. L. R. 606. D. C. 

Annotation Folld. Mosos r. Marsland, [1901] 1 K. B. 668. 

56. Home for defective children.] — ^A 

house provided by the managers of the Metro- 
politan Asylums District as a permanent home, 
but not as a school, for cliildren who by reason of 
defect of intellect or physical infirmity cannot bo 
properly trained in association with children in 
ordinary schools is not a “ public building ” within 
1894 Act. — Moses v. Marsland, [1901] 1 K. B. 
668 ; 70 L. J. Q. B. 261 ; 83 L. T. 740 ; 65 J. P. 
183 ; 49 W. R. 217 ; 17 T. L. R. 190 ; 45 Sol. Jo. 
220, D. 0. 

Annotation Refd. jMary Clark Homo, Trustees v. Andei'sou 

(1904), 91 L. T. 457. 

67. Public elementary school.] — L ondon 

County Council v. District Surveyors* Assocn. 
& Wnus, No. 71, post. 

58. “ Topmost storey *’ -Need not be contained in 
four vertical walls.] — By Metropolitan Building Act, 
1855 (c. 122), ached. I., the thickness of the external 
& party- walls of dwelling-houses & warehouse's 
tlu'oughout the difierent storeys is regulated in 
accordance with rules there laid down, the necessary 
thickness varying with the height & width of the 
.wall ; by rule 5, provision is made for the mode of 
measuring the height of every topmost storey, & 
by rule 6, “ the height of every wall is to be 
measured from the base of the wall to the level 
of the top of the topmost storey ’* : — Held : a 
“ topmost storey *' need not necessarily be con- 
tained witliin four vertical walls, & fioors or rooms 
inclosed on throe sides by vertical walls & in front 
by the slox>ing roof of the house were storeys 
witliin the sched. & rules. — ^PooT v, Hodgson 
(1890), 25 Q. B. 1). 160 ; 50 L. J. Q. B. 343 ; 65 
J. P. 116, D. C. 

59. “ Building structure or work ” — ^Movable 
seating for public hall.] — The owners of a certain 
large building situate in Tjondon called the 
Agricultural iiall, which wiis used for the purpose 
of public exhibitions or shows, were possessed of 
certain movable sedating consisting of tiers of 
woodem idjitforms & capable of arconimodating 
upwards of 3,000 pei-sons, whicJi seating they from 
time to time erected for the accommodation of the 
speetatoi's at such of the exhibitions os rcquu’ed it ; 
- -Held : such seating was not a “ building 
structure or work ” within 1894 Act, s. 145 ; & 
the owners of the hall were not thereby requii’cd 
to serve a building notice on the district surveyor 
upon each occasion on which they re-erected the 
seating.-— V bnnbb v. M'Donbij., [1897] 1 Q. B. 
421 ; 66 L. J. Q. B. 273 ; 76 L. T. 162 ; 61 J. P. 
181 ; 45 W. R. 207 ; 13 T. L. R.454 ; 41 Sol. Jo. 
210, D. C. 

Annotations ;--PoIId. Handover v. Meeson (1903), 67 J. V. 

313. Apld. Daubney v. Angel (1912), 77 J. P. Jo.5. B>(Bfd. 

Moran V. Marsland, [1909] 1 K. B. 744 : Goddard v. Greig, 

[1917]2K. B. 397. 

60. Temporary flooring.]— Applts. were 

employed as contractors by a borough council to 
fit together & place in public baths which were 
vested in the council by London Government Act, 
1899 (c. 14), temporary wooden floorings in order 
that the baths might be used as halls during the 
winter montlis. Applts. began the construction 
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of the floorings before serving a building notice 
under 1894 Act, s. 145, on resp., the district 
surveyor of the council. Kesp. laid an information 
under the Act against applts. for negicctii^ to 
serve such a notice. Tlie magistrate convicted 
applts., but found that the floorings did not affect 
& were not likely to affect the baths : — Held : the 
case of Venner v. AVDonell, No. 59, an^c, was an 
authority governing this case. The floorings did 
not form a “ structure, or build^ or work,” 
before the commencement of which a building 
notice must bo served upon a district surveyor 
under 1894 Act, s. 145, as according to the finding 
of the magistrate they did not affect & were not 
likely to affect the building in which they were 
placed, & so did not come within s. 78 of the Act. 
— ^Handover v. Mbbson (1903), 07 J. P. 313, 
D. C. 

61. Illuminated sign.J — Chilvers v. 

ScHENziK, Exp. London County Council (1904), 
48 Sol. Jo. 605, D. C. 

62. Reservoir.] — Moran & Son, Ltd. v. 

Maksland, No. 40, ante. 

63. Work incidental to sewer construction.] 

— Daubney V. Angel (1912), 77 J. P. Jo. 5. 

Street boxes lor supply of electricity.] — 

See Electric Ligiiting, Vol. XX., p. 202, Nos. 
21-23. 

Party-walls.] — See Poundaries, \\)1. VII., 
pp. 304, 30.5, Nos. 201-208. 


SuB-sEor. 2. — Exeaiptions and Saving 
Clauses. 

64. Crown property — Militia depot.] — Buildings 
erected by the Comrs. of Lieutemincy of the C'ity 
of London, under Militia (City of London) Act, 
1820 (c. 100), s. 39, & Militia Law Amendment Act, 
1854 (c. 105), s. 2, for the custody of the amis & 
stores of the militia, are within the exemption in 
Metropolitan Building Act, 1855 (c. 122), s. 0, jis 
” employed for ller Majesty’s use or service ” ; 
& it is not necessary to give notice to the district 
surveyor before commencing the building, under 
sect. 38. -R. V. Jay (1857), 8 E. B. 409 ; 120 
E. R. 175 ; sub nom. Jay v. IIammon, 27 L. J. 
M. C. 25 ; 30 L. T. O. S. 133 ; 22 J. P. 527 ; 4 
Jur. N. S. 407 ; (5 W. R. 41. 

AiirutUUion : — Distd. VVcBtiniiistcr Vestry v. Hoskins, IISUUJ 

2 Q. B. 474. 

65. Volunteers’ drill hall.] — A drill hall 

liuilt for the exclusive use ol a volunteer corps & 
vested in the commanding otficer for military 
])urpoBes is not exempt from Metrojiolis Managc?- 
ment Act, 1855 (c. 120), s. 75, on the gi*ound that 
it is Crown property. — ^Westminster N'estry v. 
Hoskins, [1899] 2 Q. B. 474 ; sub nom. St. 
Margaret’s & 8t. John’s Vestry r. Hoskins, 
(i8 L. J. Q. B. 840 ; 81 L. T. 390 ; 03 J. P. 725 ; 
17 W. R. 649 ; 15 T. L. R. 414 ; 43 Sol. Jo. 571, 
1). C. 

Annotation: — Dbtd. Hornsey U. C. v. Hcnncll, 11902] 2 

K. B. 73. 

66. Buildings subject to Crown’s option to 

lease.] — Buildings of which her Majesty’s Comrs. 
of Works have entered into an agrceinent to take a 
lease at their option when the buildings are com- 
pleted, the said buildings being built under the 
supervision of an architect subject to the approval 
of the surveyor of the Comrs. of her Majesty’s 
Board of Works, do not come under the exemption 
in 1894 Act, s. 202.— Drury v. Rickard (1899), 
03 J. P.374; 15 T. L. R. 188, D. C. 

67. Building vested in & in occupation of 

Crown.] — On Apr. 6, 1911, a summons was taken 


out under 1894 Act, s. 153, by resp., a district 
surveyor for the purposes of London Building 
Acts, against a firm of builders for non-compliance 
with a notice of irregularity wliich had been served 
upon them by resp. on Mar. 31, 1911, under 1894 
Act, s. 151, in respect of a building in course of 
erection by them. Tlie building was admittedly 
not in accordance with the London Building Acts. 
On July 20, 1911, a meti*opolitan magistrate made 
an order for com()liance with the notice, the 
building having at that date become vested in & 
in the occupation of the Crown : — H eld : the 
magistrate had no power to make th(s order. The 
order related to the building itself & was not 
merely an order that ih(j builder should pay a fine 
for some pi’cvious offence, & inasmuch as ^ the 
building was at the date of the order vc^sted in & 
in the occupation of the Crown, it was within the 
exemption contained in 1894 Act, s. 202. — Dellab 
Brothers, IjTD. & Territorial Force Assocn. 
OP County op London v. Drury, [1912] 2 K. B. 
200; 81 L. J. K. B. 7(50 ; 100 L. T. 800 ; 70 J. P. 
239 ; 28 T. L. U. 315 ; 10 L. G. R. 395, 1). C. 

- .| - See 1894 Act, s. 202 ; 1905 Act, m. 41, 

42 ; 1908 Act, ss. 22, 77, 78 ; 1909 Act, s. m. 

68. Exemption by virtue of special Act -Canal 
company.)— By Mciropolii/m Building Act, 1855 
(c. 122), 8. 38, two days before any building is 
commenciid, a noticui in writing containing spcciliod 
particulars must be given by the builder to the 
district surveyor appointed undcir the Act ; & 
s. 0 exempts fn>m tlie opiiration of this part of the 
Act any building belonging to a canal co., ” & 
used for the purposes of ” tlie canal under the 
provisions of any Act of Parliament. 

A canal co. undtR* their st^atutory powers put up a 
building ujion one of their wharves, the wharf 
& tlu* building being let by tluj co. to an institution 
for distributing firc'wood. TIu' building was used 
by the tenants as a pla.(5e in wJiich to chop up 
firewood. ’J’hii co. were not a cariying co., but 
took tolls for tlie passwigo of barges along their 
canal, & it was agreed between themselves & 
their tcjnants that all the wood required by the 
latter should bo brought to tlie wharf & building 
in their bai’gcs along the co.’s canal : — Held : 
th(i building w«'is not ” used for the puiposcs of 
the canal ” within Metropolitan Building Act, 
1855 (c. 122), s. (5, ilu refore the noti(;e required 
by H. 38 ought U) have been given.- -(’ooi.E v. 
Loveorovjc, |1S!)31 2 Q. B. 44; 62 L. J. M. G. 
153 ; (>9 L. ’r. 19 ; 57 J. P. 647 ; 41 W. R. 570 ; 
9 T. L. H. 455 ; 37 Sol. Jo. 477 ; 5 R. 418, 1). (\ 
.hntnfafioii Mentd. Klli'»M v. L. llS!)'.)] 2 Q. H. 277. 

69. Crystal Palace Act, 1881.) (Crystal 
Palace (V>. v. London (’ounty C’ouncil (1900), 
16 T. L. B. 184, 1>. C. 

70. Dock company.) By Metropolis 
Management Aet, 1855 (c. 120), s. 76, it is requh-ed 
that before beginning to lay or dig out the, founda- 
tions of any new building sevem days’ notice in 
writing should bo given to the local authority by 
the person intending to build. In 1801 a dock co. 
obtained statutory authonty to make certain 
alterations in their dot;k premises, & it became 
neccjsary as ancillary to those alterations to 
demolish a certain workshop & erect another in 
its place. No notice of the intention of the dock 
co. to erect the now workshop was given to the 
local authority : — Held : the interference & control 
involved in Meti-opolis Management Act, 1855 
(c. 120), 8. 76, was inconsistent with the powers 
confijrred upon the dock co. under their statutory 
authority, & there was therefore no need for them 
to give notice to the local authority of their 
intention to erect the new workshop.— S ubkev 
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Sub-aeds. 2, 8, 4. 5. 0 7.] 

CouMEAciAi. Dock Co. v. Bermondsey Corpn., 
[1904] 1 K. B, 474 ; 73 L. J. K. B. 203 ; 90 L. T. 
123 ; 68 J. P. 165 ; 62 W. B. 446 ; 20 T. L. B. 
208 ; 2 L. G. B. 350, D. C. 

AnnotatUma : — Apld. Moraii v. MarHland, [1909] 1 K. B. 

744 ; Kershaw v. L. M. &; S. By. (1924), 23 L. G. R. 592. 

71. Buildings for education authority.] — 

Applts. as the local education authority for London 
commenced to erect a building to be used as a 
public elementary school. By the code of building 
regulations for public elementary schools issued 
by the Board of Education in pursuance of the 
Education Acts, 1870 to 1002, such biuldings are 
required to comply with the jjrovisions therein 
stated as to the height & dimensions of the rooms, 
corridors, & staii^cases, the construction of the 
walls, floors, roofs, & staircases, the lighting, 
ventilating & warming of the buildings & the 
sanitary arrangements in connection with them. 

By 1894 Act, s. 201 (5), “ public buildings 
occupied for public purposes by the County Council 
of Jjondon ” are exempt from the operation of the 
portion of that Act relating to the construction of 
buildings. Applts. did not before commencing 
to build serve a building notice upon the district 
surveyor in accordance with 1894 Act, s. 145 : — 
Jlcld : applts. were not exempt from the obligation 
to Serve a building notice either by the fact that the 
building was a public elementary scliool & as such 
subject t<^ the juiisdiction of the Board of Educa- 
tion, or that it was a “ public building occupied ** 
by applts. “ for public purposes,” or that the 
district surveyor was an officer appointed & 
dismissible by applts. — London County Council 
V , District Surveyors’ Assocn. & Willis, 
11909] 2 K. B. 188 ; 78 L. J. K. B. 729 ; 100 L. T. 
890 ; 73 ,T. P. 291 ; 25 T. L. B. 463 ; 7 L. G. R. 
509, D. C. 

Anntiiaiions Coiiad. Holliday fc Greenwood r. District 

Surveyors’ Assocn. & Dicksee, [1914] 2 K. B. 803, Refd. 

Dauhney v. Anjfcl (1 9 1 2 ), 7 7 J . P. J o. 5 Mentd. Galbraith 

r. Dicksee (1910), 102 L. T. 890 ; Akers r. Danbncy (1915), 

85L. J.K. B. 315. 

72. .]— A firm of builders had entered 

into a contract with the Tjondon County Council 
aa the education authority for the county of London 
for the ertiction of certain buildings to be erected 
as a public elementary school according to plans 
approved by the Board of Education. No 
building notice was given to the district surveyor. 
The buildei-s were convicted of an offence under 
1894 Act : — Held : 1 894 Act, s. 1 46 was a provision 
in a local Act ” dealing with the construction of 
new hidings ” witldn Education (Administrative 
Provisions) Act, 1911 (c. 32), s. 3, ^ therefore did 
not apply to the buildings in question ; & conse- 
quently the conviction was wrong. — Holliday 
& Greenwood, I/td. r. District Surveyors’ 
Assocn. & Dicksee, [19141 2 K. B. 803 ; 83 L. J. 
K. B. 1482 ; 110 L. T. 983 ; 78 J. P. 262 ; 30 
T. L. B. 370 ; 12 L. G. R. 633, D. C. 

Annotation Mentd. Akers v. Daubney (1915), 13 L. G. R. 

73. — Railway company.] — ^A railway co. in 
1866 were empowered by a special Act to ” enter 
upon, t^e & use” for the purposes of their railway 
a certain site adjoining a street in the Metropolis. 
The special Act incorporated the Railways Clauses 
Act, 1846 (c. 20), by s. 16 of wldch the co. “ may 
erect & construct such . . . buildings . . . &; 
other works & conveniences as they think proper ” 
& ” do all . . . acts necessary for mak ing 
i^ntaining ... & using the railway.” In 1908 

site an accumulator shed 
which was used for railway purposes in connection 


with the electrical signaUing upon their railway. 
The shed was in front of the general line of buildings 
in the street : — Held : both the general power to 
” use ” the site for the purposes of the railway 
given by the special Act & the general powers 
given by Railways Clauses Act conferred a 
statutory power to erect the accumulator shed 
upon that site within 1894 Act, s. 31, & a special 
power authorising that particular work was not 
necessary to entitle the co. to build in front of the 
general building line without the consent of the 
county council. — Metropolitan By. Co. v. 
London County Council, [1913] 2 K. B. 249 ; 
82 L. J. K. B. 642 ; 108 L. T. 420 ; 77 J. P. 190 ; 
29T.L.B. 361; 11 L. G. R. 494, D. C. 

74. .] — By a special Act, resp. r^way 

co. were authorised to make & maintain railways 
& (inter alia) all ” proper ” stations, works, & 
conveniences connected therewith. The Act in- 
corporated the Railway Clauses (Consolidation) 
Act, 1845 (c. 20), B. 16, of which empowered 
railway cos. (inter alia) to execute works & 
construct such buildings & other works & con- 
veniences ” as they think proper.” 

Under these powers the railway co. executed 
certain sanitary works & constructed certain 
sanitary conveniences at one of their stations. 
Applt., a sanitary inspector, preferred informations 
against them for broaches in respect of these 
conveniences of byelaws made by the London 
County Council in pursuance of Metropolitan 
Management Act, 1856 (c. 120), s. 202. The 
magistrate found as a fact that the sanitary 
conveniences were proper conveniences within 
s. 6 of the special Act. He further found that 
the exercise by applt. of some of the rights con- 
feiTcd by the bye-laws would or might cause 
inconvenience & for danger to the working by the 
railway co. of the traffic on their lines ; but the 
exercise by applt. of the said rights, with reference 
to the said water-closets would not have caused 
any such inconvenience or danger : — Held : the 
interference & contxDl involved in Metropolis 
Management Act, 1855 (c. 120), s. 202), were 
inconsistent with the powere conferred on resp. 
railway co. by the special Act, & therefore the 
bye-laws made under Metropolitan Management 
Act, 1855 (c. 120), s. 202, did not apply to the 
premises & works of resp. co. — Kershaw v. 
London, Midland & Scottish By. Co. (1924), 23 
L. G. R. 592. 

.] — See Highways, Vol. XXVT., pp. 507, 

508, 510, Nos. 2131-2135, 2153. 


Sub-sect. 3. — ^Application of Acts wren Build- 
ings Rebuilt, Altered or Converted. 

See 1894 Act, ss. 5 (6), 207-212, 1905 Act, 
s. 6(1). 

75. Building more than half taken down — Power 
of district surveyor to direct rebuilding of party- 
wall.] — Subsequently to the commencement of 
1894 Act, a building within thS administrative 
county of London, which had been partially 
burnt, was taken down for more than half its 
cubical extent, but the party-wall between it & 
the adjoining building was taken down to the 
extent of less than one-half thereof, & re-erected 
in conformity with the previous building acts. 
The district surveyor ordered the pai*ty-wall to be 
rebuilt from the ground upwards in accordance 
with 1894 Act ; — Held : Under 1894 Act, s. 208, 
the surveyor had no juris^ction to older the 
remaining part at least of the party-wail to be 
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pulled down & rebuilt in accordance with the 
requirements of that act. — Crow v. Redhousb 
(1896), 69 J. P. 663 ; 11 T. L. R. 663, 0. A. 

76. Exemption from 1894 Act — Houses erected 
under building scheme made before passing of Act.] 
— ^The exemption from the operation of 1894 
Act, contained in s 212 of that Act in favour of 
buildings to bo carried out under a contract 
entered into before the passing of the Act applies 
not merely to buildings to 1^ erected under a 
contract with a builder according to definite plans 
& specifications, but also to buildings to be erected 
under a building agreement for the development 
of a building estete, the complete performance of 
which may extend over a period of years. — 
Tanner v. Oldaian, [1896] 1 Q. B. 60 ; 66 L. .T. 
M. C. 10 ; 73 L. T. 404 ; 44 W. R. 63 ; 40 Sol. Jo. 
12; 16 R. 603; 69 J. P. .To. 693, D. O. 

Annotation: — Mentd. Withington U. D. C. v, Mooro (1896), 

60 J. P. 408. 

77. What amounts to repair— Replacement of 
roof.] — A certain house in London had a flat 
wooden roof covered with zinc. The zinc having 
become defective, tlie owner employed a builder 
to repair it. The builder stripped off the zinc, 
& substituted for it felt covered with a layer of 
asphalte. On appeal by the builder against a 
conviction for failing to server a building notice 
in accordance with 1894 Act, s. 209 : -Held : 
there was evidence on which the magistrates 
might find that the stripping of th(^ roof & the 
substitution of another material for the external 
covering was an alteration which was something 
more than a repair, & consequently tlid not come 
within the exception.— Goddard v, Greici, [1917] 
2 K. B. 397 ; 86 L. J. K. B. I486 ; 117 L. T. 277 ; 
81 J. P. 214 ; 36 L. G. R. 652, D. C. 


Sub-sect. 4. - Building Notices. 

See 1894 Act, ss. 145, 147, 149. 

What are buildings, structures or works.]— 
See Sub-sect. I, ante, 

78. Necessity for notice— Repairs not affecting 
external construction,] — Tlie occupier of a house 
within the limits of the metropolitan building Act 
order<id his builder to do, & the builder did, without 
giving notice to the district surveyor, rt*paira which 
consisted in replacing the frame of the entrance 
door which had become decayed, & in repairing 
with old bricks part of tlie brickwork on each side 
of the doorway whicli had become defective. 
The opening of vhe doorway was not enlarg<?d, but 
rather contracted ; & the structure of the exUirual 
wall was not in any other respect altered ; — Held : 
no notice had been necessary, as the work was 
within sect. 9 of the Act, that is, “ work done for 
necessary repair not affecting any extcraal^^or 
party-wall in, to, or upon any old building.** 
Badger v. Dbnn (1858), 22 J. P. 129. 

Annotation : — Bsfd. Goddaid v. Greif?, 11917] 9 K. B. .t97. 

79. Where district surveyor has duty ol 

inspection.] — Westminster Corpn. v. Watson, 
No. 42, ante. 


Sub-sect. 5. — Duties and Powers of 
District Surveyor. 

See Sect. 1, sub-sect. 3, B., ante. 


Sub-sect. 6. — Sanctions, Notices and Plans, 
See 1894 Act, ss. 174, 187, 188, 190, 194, 195 ; 
1898 Act, 8. 6. 


80. Notice as to dangerous structure— Necessity 
for proof of service on owner.] — ^By 1894 Act, 
s. 188, any notice order or other document required 
to be served under that Act, the service of which is 
not provided for by the Summary Jurisdiction 
Acts may be served, if no person be found on the 
premises to which it relates by flxii^ a copy on 
some conspicuous part of the building to wWch 
it relates. By Summary Jurisdiction Act, 1848 
(c. 43), 8. 1, a* summons issued upon any informa- 
tion or complaint shall be served by delivering 
it to the person to whom it is directed or by leaving 
it with some person for him at his last or most 
usual place of abode. A summons issued upon 
a complaint made under 1894 Act & addressed 
“ To the owner ** of a building alleged to be in a 
dangerous condition, was served by fixing a copy 
of the summons on a conspicuous part of the 
building. The premises were said to be un- 
occupied. The owner did not appear on the 
summons : — Held : in the absence of evidence 
that reasonable inquiiy liad been madii to find 
out who wiie the owner so that he could be served 
umlcr Summary .lurisdiction Act, 1848 (c. 43). 
s. 1, the provisions of 1894 Act, s. 188, were not 
applicable & thert^fore the service was bad. — K. v. 
Mead, [1898] 1 Q. B. 110 ; 66 L. J. Q. B. 874 ; 
61 J. P. 769 ; 8tih nom. R. v. Mead, hJx p. London 
County Councii., 77 L. T. 462 ; 46 W. R. 61 ; 
14 T. J.. R. 14 ; 42 Sol. .1o. 14 ; 18 Cox, C. C. 670, 
D. C. 

ScCi noiOf 1898 Act, s. 6. 


Hub-sect. 7. — Legal Proceedings, Expenses 
AND Penalties. 


Sec 1894 Act. ss. 104(1), 200; 1898 Act, 

ss. 6, 7 ; 1905 Act, s. 24 ; 1908 Act, ss. 18 (6), 21. 

81. Limitation of time for proceedings Removal 
of dangerous structure.] — Metropolitan Building 
Act, 1855 (c. 122), s. 73, authorises the Comrs. 
under that Act, in certain cases, to take down, 
repair, or otherwise secure, dangerous structures ; 
& enacts that the expenses incurred by them shall 
be paid by the owner of the stioicturc. No time 
for making comi)laint in respect of tluj expense 
is limited by this -A(.'t. — LADAiiMoNDiERE v. 
Addison (1858), 1 E. & E. 41 ; 28 L. J. M. C. 25 ; 
23 J. T'. 261 ; 5 Jur. N. H. 431 ; 120 B. R. 823. 


cimuitaUnvs Refd. Corlirlt v. Bodgror, llOOI 1 
Mentd. EddlcHton v. Eraiicle (1860), 7 C^. B. N. S. .>68 ; 
fii-ece V. Hunt, (1), (ircio v. Hunt (2), iircco v. Conibcr, 
(htjcu u. Crowhui-Ht (JK77), 2 O. It. D. :t89 ; Whl^ r. 
U(.lKun (1881), 46 .1. 1*. ,565; Pool & >»«lou Mlfbway 
Board v. OunniiiK C88‘J), 51 L. J. M. C. 49 ; Elliott v, 
liiiRSoJl, [19t)2J 2 K. B. 748. 

82. Infringement ol building line.] — By 

Metropolis Management Amendment Act, 1862 
(c. 102), 8. 75, the erection, witliout the consent of 
the Metropolitan Board of Works, of any building, 
t»tc., in any street, etc., beyond tlio general line of 
buildings is prohibited, & it is enacted that for any 
infringement of that provision the vestry or boaril 
may summon the offender before a justice, who 
may order the demolition of the building & make 
an Oi’der for costs ; & that, on default by the 
owner, the vestry or board may enter & demolish 
it ; & sect. 107 enacts that “ no person shall be 
liable for the payment of any penally or forfeiture 
under the recited Acts or that Act, for any offence 
made cognisable before a justice, unless tlie 
complaint respecting such offence have been 
m^e before such justice within six months next 
after the commission or discovery of such offence *’ ; 
-—Held : this limitation clause applies only to the 
case of pecuniary penalties or forfeitures, ® not to 
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Sect. 2. — General Tprovisiona of London Building Acta : 

Svb-aect. 7. Sects. 3, 4, 5, 6 <fc 7.] 

offences under sect. 76. — ^Bbbmondsey Vestry v. 
Johnson (1873), L. B. 8 C. P. 441 ; 42 L. J. M. C. 
67 ; 28 L. T. 665 ; 37 J. P. 302 ; 21 W. B. 626. 
Annotation : — Mentd. Morant ». Taylor (1876), 34 L. T. 139. 

.] — Sec Highways, Vol. XXVI., p. 509, 

Nos. 2138-2141. 

83. Erection of structure without licence.]— 

Besps. erected a temporaiy wooden structure within 
the metropolitan area without a licence from the 
Metropolitan Board of Works as required by 
Metropolitan Building Act, 1882 (c. 14), s. 13. 
Within six months of the discovery, but more than 
six months after the completion of the erection, 
the board made a complaint, & took out a sum- 
mons against resps. for the recovery of penalties 
imposed by the Act ; — Held : the offence was a 
continuing one, & the period within which the 
complaint must be made did not commence to 
run from the day on which the erection was 
completed. — ^Metropolitan Board op Works v. 
Anthony & Co. U884), 54 L. J. M. C. 39 ; 49 

J. P. 229 ; 33 W. B. 166, D. C. 

AnnotuiUms .—Reid. L. C. C. t). Worley, [1894] 2 Q. B. 826. 

Mentd. Rcay v. Gateshoad Ck>rpn. (1886), 55 L. T. 92. 

84. .] — A liability to penalties for 

erecting a wooden structure without licence under 
Metropolitan Building Act, 1882 (c. 14), s. 13, 
which existed on Jan. 1, 1895, when 1894 Act, 
came into operation, is saved by sect. 215 of the 
latter Act ; but proceedings which have been 
delayed for more than six months after Jan. 1, 
1895, cannot be taken tnr the recovery of such 
penalties owing to the operation of Summary 
Jurisdiction Act, 1848 (c. 43), s. 11. — B. v. Oluer, 
Ex p. London County Council (1897), 07 L. J. 
Q. B. 36 ; 77 L. T. 439, D. C. 

85. .] — (1) Land may be so situate as 

“ to admit of being drained by gravitation into an 
existing sewer,’* within 1894 Act, s. 122, notwith- 
standing that, owing to the construction or 
management of the sewer, drainage from the 
land cannot in time of flood And its way into the 
sewer. 

(2) Proceedings may be brought under 1894 
Act, s. 200, to recover a penalty imposed by sub- 
sect. 9 thereof at *iny time within six months of 
the date of the completion of a house erected, 
without a licence, otherwise than in accordance 
with the provisions of Part XI. of the Act. — 
Ellis v. London County Council, [1904] 1 

K. B. 283 ; 73 L. J. K. B. 151 ; 90 L. T. 206 ; 68 
J. P. 09 ; 52 W. B. 381 ; 2 L. G. B. 147, D. C. 

86. Failure to obey surveyor’s directions.] — 

Bovill V. Gibbs, No. 39, ante . 

87. By whom payable — “ Owner.”] — ^A chapel 
was let by M. to N. for twenty-one years, & be- 
coming a dangerous structure, was shored up 
after notice by the comr., under Metropolitan 
Building Act, 1855 (c. 122) ; — Held : the oraer for 
reimbursement ought to be made not on M. but 
on N., who was the owner, within Metropolitan 
Building Act, 1855 (c. 122), ss.. 3, 73, as being in 
possession of the profits, & occupying the premises 
other than as tenant from year to year. — ^Mouri- 
LYAN V. Labalmondiere (1861), 1 E. & E. 633 ; 
30 L. J. M. C. 95 ; 26 J. P. 340 ; 7 Jur N. S. 627 ; 
9 W. B. 341 ; 120 E. B. 1009 ; avb nom. B. v. 
Mourilyan, 3 L. T. 668. 

Annotations : — Consd. Hunt e. Harris (1865), 19 C. B. N. S. 

13. FoUd. Wigs V. Lefevro (1892). 8 T. L. R. 493. 

Apportionment between landlord & tenant.] — See 
Landlord & Tenant, Vol. XXXI., pp. 305 et aeq. 

Liability of adjoining owners for party walls.] — 
See Boundaries, Vol. VII., pp. 306 et aeq. 


Sect. 3.-F0RMAT10N AND WIDENING OF 
STREETS. 

See 1894 Act, Part II. ; 1898 Act, ss. 3, 4, 
Highways, Vol. XXVI., pp. 610-613, Nos. 2154- 
2170. 


Sect. 4.— BUILDING LINE. 

See 1894 Act, Part III. ; BLighways, Vol. XXVI., 
pp. 601-610, Nos. 2086-2163. 


Sect. 5.— NAMING AND NUMBERING OF 
STREETS. 

See 1894 Act, Part IV. ; Highways, Vol. 
XXVI., p. 517, Nos. 2199, 2200. 


Sect. 6.— OPEN SPACES ABOUT BUILDINGS 
AND HEIGHT OF BUILDINGS. 

See 1894 Act, Part V. ; Highways, Vol. XXVI., 
pp. 509, 610, Nos. 2145-2153. 

88. What are working class dwellings.] — On an 
appeal under 1894 Act, s. 150, in which the matter 
at issue was whether certain dwelling-houses were 
dwelling-houses “ to be inhabited by persons of the 
working class ” within the proviso 1894 Act, s. 13 (5), 
a magistrate found that “ the dwelling-houses when 
completed would not be specially adapted for inhabi- 
tation by peisons of the working class only. They 
would be suitable for occupation by any person living 
in a small way whether belonging to the working 
class or not,” & that ” resp. had no intention that 
the houses should be occupied by persons of the 
working class only, but that he intended them for 
occupation by anyone who would take them ” : — 
Held : it was doubtful whether the magistrate had 
applied the proper test under the sect, to the two 
questions of fact, & he may have misdirected 
himself by limiting the scope of the “ adaptation ” 
by the words “ specially ” & “ only,” & by 
limiting the scope of the ” intention * by the 
addition of the word ” only.” 

Semble : if a dwelling-house is adapted in its 
construction for occupation by a number of 
fam^es in separate tenements, it is ” adapted to 
be inhabited by x>ersons of the working class” 
within the proviso, although it may be occupied 
by a clerk or any person of small means. — Crow 
V. Davis (1903), 89 L. T. 407 ; 67 J. P. 319 ; 19 
T. L. B. 505, D. 0. 

89. .] — Where a person proposes to erect 

houses in a locality almost entirely inhabited by 
persons of the working class, which are con- 
structed in such a way that it is practically certain 
that when constructed they would be inhabited 
by persons of the working class, such buildings are 
deemed to be ” dwelling-houses inhabited or 
adapted to be inhabited by persons of the working 
class” within 1898 Act, s. 4.— €5row v. Davis 
(No. 2) (1904), 91 L. T. 88; 68 J. P. 447; 2 

L. G. B. 1034, D. 0. 


Sect. 7.— CONSTRUCTION OF BUILDINGS. 

See 1894 Act, Part VI. ; 1908 Act ; 1909 Act. 
Party-walls .] — See Boundaries, Vol. VII., pp. 
304-310, Nos. 261-1316. 

90. Uniting buildings — What constitutes.] — 
Before Metropolitan Building Act, 1855 (c. 122), 
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came into operation, an opening was made in the 
wall which separated two adjoining houses, 
numbered (16 & 67 A. street. A third house 
numbered 6 L. lane, afterwards came into the 
same occupation, & an opening was then &; after 
the Act came into operation, made in the wall 
which divided the house in L. lane, from No. 66, 
A. Street. The tliree houses taken togetlier 
exceeded in area 216,000 cubic feet, but the cubic 
area of No. 6, L. lane, & 66 A. street, was less 
than that quantity. Metropolitan Building Act, 
1865 (c. 121), s. 28, provides, that “ where an 
opening is made in a party wall dividing buildings, 
which if taken together would contain more than 
216,000 cubic feet certain conditions must be 
complied with Held : Nos. 66 & 67 A. street 
had been united so as to become one building, & 
in making the opening in the wall between No. 66 

the house in L. lane, the conditions required by 
sect. 28 inust be complied with. — ^A shby v. ^VooD- 
THORPE (1868), 8 New Kep. 240 ; 88 L. J. M. 

68 ; 0 L. T. 100 ; 27 J. 1\ 702 ; 12 W. R. 200. 

91. — Addition of new building.l -By 

Metropolitan Building Act, 1855 (c. 121), a. 9, an 
ad^tion to an old building is subject to tlie regula- 
tions of the Act ; by sect. 27, r. 4, certain buildings 
containing more than 216,000 cubic fe(it are to be 
divided by party- walls ; & by sect. 28, r. 2, no 
buildings shall be united, if when so unittid they 
will be in contravention of the A(;t. A new 
building was added to an old building the united 
building containing more than 216,000 cubic feet : 
— Held : the united building was not within the 
words of the Act, need not be divided by a . 
party -wall. — Scott v. Lego (1877), 10 Q. B. D. 
236 ; 46 L. J. M. C. 267 ; 36 L. T. 456 ; 41 J. P. 
773 ; 25 W. R. 594, C. A. 

92. Connection by covered way.] — 

1894 Act, s. 77 (1), prohibits the “uniting” of 
buildings, except where they are wholly in one 
occupation, or are constructed or adapted to be so. 

A builder proposed to build six blocks of Hats 
to be used as piivate rosidenccjs. Two of these 
blocks fronted on a street, one of these being com- 
pleted & the other only partially so. proposal 

showed four other bh^cks in the rear of tliese, & 
each of the four blocks as proposed to be erect/ed 
contained its own staii’casc, its own entrance, & a 
connection between each pair of adjacent blocks 
by a door lea^g from the bathrooms of one block 
to the bathrooms of the adjacent block. There 
was also a passage or coriidor leading from end j 
to end through the four blocks, 'Phe walls between 
these four blocks were party-walls going up to, 
but not through, the roof, & eacli block was 
capable of being let separately. What the builder 
intended to erect was a single separate building, & 
not a union under one roof of separate buildings : 
— Held : the connecting of the blocks by means of 
a corridor was not a ‘‘ uniting ” of them within 
1894 Act, s. 77 (1), & there had been no “ uniting ” 
of buildings, either of the partly completed block 
in front with the four blocks in the rear, or of 

these four blocks with each other. 

The mere connecting of two buildm^ by a 
covered passage or way does not come within the 
sect, as a uniting of the building^. 

Semble : sect. 77 means the union of two exist- 
ing & separate buildings which were built as 
separate buildings, & which have been united 
within the meaning of that sect., & the sect, does 
not apply to additions built on to, & connected 
with, a previously existing structure.— Goopcmi^ 
V. Matthews (1903), 8 L. T. 369 ; 07 J. P. 296 ; 
10 T L. R. 492 ; 1 L. G. R. 523, D. 0. 

9S. Buildings united by openings — Con- 


struction of further openings.] — (1) Where build- 
ings not wholly in one occupation are in fact united 
by an opening, althou^ the said opening may have 
been made without the necessary consents under 
Metropolitan Building Act, 1855 (c. 121), or under 
1894 Act, it is no offence against s. 77 (1) of the 
latter Act to make another opening between the 
same buildings. 

(2) Tlie words “ or arc constructed or adapted 
to be BO ” in the same sub-sect, have reference to 
the state of things at the time of the uniting & not 
at the time of the original construction. — Wood- 
thorp V. Spencer & Husbands (1899), 63 J. P. 
246, D. 0. 

AnnotcUion : — As to (2) Reid. Goodohild tJ. Matthews (1903), 
67 J. P. 296. 

94. Roof covering— Material partly combustible 
& partly incombustible.] — Tlie roof of a building 
was covered externally with materials consisting 
of woven wire material coated with an oleaginous 
compound. The coating would ignite & bum 
away, leaving the wiiewoik uninjured : — Held : 
the roof Wivs not covcjred with “ incombustible 
materials" with in Metropolitan Building Act, 1855 
(e. 122), s. 19 (1). — ^l^AYNE V, Wrkjut, 11892] 1 
Q. B. 104 ; 61 L. J. M. C. 7 ; 65 L. T. 612 ; 56 
J. P. 1^0 ; 40 W. It. 191 ; 8 T. L. R. 54 ; 86 Sol. 
Jo. 01, 1>. C. 

95. Separation of buildings— Buildings used 
partly for trade— Separation by concrete floor.]- 

Applts. erected a building consisting of eight 
floors. The basement was intended to be used for 
the i)acking of goods, the ground floor as a retail 
sliop, & the lloors abovc^ for dining-roonis At 
kitchens. The two upper storeys were supported 
by a concreUi floor 9i inches thick, with four 
openings in it for the purposes of lifts. The 
cubical ct)ntents of the whole building were 
289,456 feet, including a staircase which was 
16,636 cubic feet, & the (uibical contents above 
the concrete floor wore 62,087 feet : — Held : the 
building was a building used partly for the pur- 
pose's of trade & the i^rovisions of Metropolitan 
Building Act, 1855 (c. 122), s. 27, r. 4, had not 
been complied with. — H olland ?\ Wallen (1804), 
70 L. T. 376 ; 10 T. L. R. 300 ; 88 Sol. Jo. 826 ; 
10 R. 583 ; 58 J. P. Jo. 132, H. 0. 

90. Building used partly as dwelling-house 

— Public-house.]— A fully licensed public-liousc is 
not a building “ used in part for purposes of trade 
or manufacture & in part as a dwelling-house ” 
within 1894 Act, s. 74 ; so that the means of 
approach to the part used as a dwelling-house 
need not be constructed of fire-resisting materials 
as required by that sect. — Carritt v. Godson & 
Sons, 11899] 2 Q. B. 193 ; 68 L. J. Q. B. 799 ; 80 
li. T. 771 ; 63 J. P. 644 ; 15 T. L. R. 400 ; 19 
Cox, 0. C. 355, D. C. 

A nrujlations :—DiBtd, Dlckfiee f). HoekliiB, [19011 2 K. B. 
ftOO, Retd. K. V. Shiel (1900). 82 L. T. 587 ; L. C. O. v. 
Cannon Broworj' Co. /1910), 103 L. T. 574. 

97. .] — In a special case stated 

by a metropolitan police magistrate upon an 
objection raised by a district surveyor that 1894 
Act, 8. 74 (2), applied to a building about to bo 
erected as a beerhouse, the magistrate found as 
a fact that the basement & ground floor of the 
building were intended to be used for the pur- 
pose of the trade of a beerhouse & that the part 
above the ground-floor was intended to be used 
as a dwelling-house for the licensed occupier ; 
but he held that the case was governed by the 
decision in Carriti v. Godson Sons, No. 96, ante, 
& overruled tiie objection of the district surveyor : 
— Held: the question whether the building was 
within 1894 Act, s. 74 (2), was concluded by the 
finding of fact in the case at bar, which was binding 
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Seel* 7. — CoYM/rtic/ion of huUdmga, Sects. 8, 0, 10, | 108. Builder’s office on wheels.] — 

1 1 cS; 12.1 builder’s office, constructed of wood & roofed with 


on the ct. — Dickseb v. Hoskins, [1901] 2 K. B. 
000 ; 70 L. J. K. B. 851 ; 86 L. T. 206 ; 65 

J. P. 612 ; 40 W. R. 093 ; 17 T. L. B. 600, 0. A. 

98. Chimney flue— Adequacy of brickwork.] — 
Aerated Bread Co. v. Shepherd (1897), 13 
T. L. R. 311 ; 41 Sol. Jo. 385. 


Sect. 8.— TEMPORARY BUILDINGS AND 
WOODEN STRUCTURES. 

See 1894 Act, Part VII. 

99. Power to licence in borough council — 
London Government Act, 1899 (c. 14), s. 5, sched. II., 
Part I.] — A structure made wholly of wood, except 
so far as nails are used in its construction, & 
eitjcted for the temporary purpose of enabling 
persons to view a public procession or spectacle, 
is a wooden stnicture within 1 894 Act, s. 84, & the 
power to licence the setting up of such a structure, 
& to take proceedings for default in obtaining or 
observing the conditions of a licence, is transferred 
by above Act from the London County Council to 
each of the borough councils cstablislied by that 
Act as respects their borough. — Westminster 
CORPN. V. tx)NDON COUNTY COUNCIL, [1902] 1 

K. B. 320 ; 71 I.. J. K. B. 244 ; 86 L. T. 53 ; 06 

J. P. 199 ; 50 W. R. 429 ; 18 T. L. R. 187, D. C. 
Annotation : — Befd. WcHliniuBter Corpn. v. Watwni, (19021 

2 K. B. 717. 

100. .] — The licen. e of the borough council 

under Metropolis Management Act, 1865 (c. 120), 
s. 122, for the erection of a hoarding in a street 
is required in the case of all hoardings ca'ected under 
sect. 121 of that Act. Sects. 121, 122, 123 are 
not provisions “ dealing with the construction of 
new buildings ” within Education (Administrative 
Piovisions) Act, 1911 (c. 32), s. 3, & school build- 
ings though built in accordance with plans 
approved by the Board of Education are not 
exempted from their operation. — ^llioos & Hill, 
Lid. V. Stepney Borough Counch., [1914] 1 

K. B. 605 ; 83 L. J. K. B. 294 ; 110 L. T. 377 ; 78 
J. P. 134 ; 30 T. L. R. 198 ; 12 L. G. R. 396. 

101. What are wooden structures of movable or 
temporary character — Steam roundabout, shooting 
gallery, & caravans.]— A steam roundabout, shoot- 
ing gallery, & caiavans are not wooden structures 
or erections of a movable or temporary character ” 
within Metropolis Management & Building Acts 
Amendment Act, 1882 (c. 14), s. 13, & may, 
therefore, be set up without obtaining from the 
London County Council the licence in writing 
prescribed by that sect. — Hall v. Smallpibcb 
(1890), 69 L. J. M. C. 97 ; 54 J. P. 710, D. C. 
An7iotation8:--AM. L, C. 0. v. I’oaroo, [1802] 2 Q. B. 100 ; 

L. C. C. V. Humphi'uyH, [1804] 2 Q. B. 70.0. ^fd. Kouli^ 

V. Wirrol 11. D. C. (102r>), 23 L. Q. K. 201. 

102. Structure for carrying on business 

during repair.] — The proviso attached to Metro- 
polis Management & Building Acts Amendment 
Act, 1882 (c. 14), 8. 13, allowing a temporary 
wooden structure to be erected by a builder for 
use during the alteration or repair of any building ” 
without a licence, is limited in its application to 
structures erected by a builder for his use, &> does 
not apply to a structure erected for the purpose of 
carrying on during the pro^ss of the works the 
business usually carried on in the premises under- 
going alteration or repair. — L ondon County 
Council v. Candleir & Sons (1891), 60 L. J. M. C. 
114; 66 J. P. 670, D. 0. 

At^tation Held. L. C. 0. v, Humpliroys (1804), 10 T. L. R. 


zinc, & placed upon iron wheels for the purpose 
of enabli^ it to be wheeled about to any place 
whore building oi>erations were being carried on, 
was, when not required at any such place, kept 
in the builder’s own yard & used as a pay office 
for his men : — Held : it was not a “ wooden 
structure or erection of a movable or temporary 
cliaracter ” within Metropolis Management & 

I Building Acts Amendment Act, 1882 (c. 14), s. 13, 
& did not require a licence in writing from the 
London County Council for its erection. — London 
County Council v. Pearce, [1892] 2 Q. B. 109 ; 
66 L. T. 686 ; 66 J. P. 790 ; 40 W. R. 543”; 8 
T. L. R. 531, D. 0. 

AnnotaUona : — Apld. L. C. C. v, HumphreyB, [1894] 2 Q. B. 

755. Bold. Leicester Corpu. v. Brown (1892), 62 L. J. 

M. C. 22 ; Southend-on-Soa Corpn. v. Archer, Same v. 

Romanis (1001). 70 L. J. K. B. 328 ; Nowell v. Ormsklrk 

U. D. C. (1907), 71 J. P.119. 

104. Bungalow erected for exhibition & 

sale.] — A bungalow constructed of wood & cor- 
rugated iron was erected on a piece of land for the 
puri)osc of exhibition &> sale ; but it was not used 
or occupied, or intended to be used or occupied, 
on the spot on which it was erected : — Held : it 
was not a “ wooden structure or erection of a 
movable or temporary cliaraciier ” witliin Metro- 
polis Management & Building Acts Amendment 
Act, 1882 (c. 14), s. 13, & did not require a licence 
in writing from the Ijondon County Council for 
its erection. — Ixindon County Council v. Hum- 
phreys, [1894] 2 Q. B. 755 ; 63 J;. .J. M. C. 216; 
71 L. T. 201 ; 58 J. P. 734 ; 13 W. R. 13 ; 10 
T. L. R. 694 ; 38 Sol. .To. 632 ; 10 R. 533, D. 0. 

105. Structure ** used in connection with traffic 
of railway company” — Coal merchants’ office.] — 
Applts., coal merc.hants, wei‘e in the liabit of 
having co<il consigned to thein by railway to 
London, where it was delivercnl to them at a 
wharf in the coal yard of the railway co. By the 
permission of the railway co. applts. erected in the 
coal yard a small wooden structure which they 
used as a cool office. The use of this coal office 
by applts. was a matter of convenience to the 
railway co. in that it contributed to the speedy 
clearing of the coal tinicks from the co.’s sidings : — 
Held : the stiiicture in question was '' used in 
connection with the traffic of the railway co.,” 
within 1894 Act, s. 86, & its erection did not 
require the licence of resps. under sect. 81. — 
Elliott v. London County Council, [1899] 2 
Q. B. 277 ; 68 L. .L Q. B. 837 ; 81 L. T. 165 ; 63 
J. P. 646 ; 16 T. L. R. 412, I). C. 

106. Erection without licence — Continuing 
offence.] — Metropolitan Board op Works v. 
Anthony & Co., No. 83, mvle. 

107. Effect of 1894 Act.] — R. v. Cluer, 

Ex p. London County Council, No. 84, ante. 


Sect. 9.— PROTECTION AGAINCT AND MEANS 
OF ESCAPE FROM FIRE. 

See 1905 Act. 

108. Deposit of plans — Time for.] — The pro 
vision in 1905 Act, s. 7, which deals with means of 
escape in case of fire in certain new builffings, 
reqmrii^ the deposit of plans ” before or at the 
same time ” as the building notice, is directory 
only, &, not a condition precedent either to the 
jurisffiction of the county council to approve or 
reject the plans or to the right of the building 
owner to appeal under 1905 Act, a. 22, to the 
tribunal of appeal from the rejection of the plans. 
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So where a building owner, having given a building 
notice in the case of a high builcUng, subsequently 
deposited plans showing the means of escape in 
case of fire, wliich were rejected by the county 
council : — Held : ho was not precluded fixuri 
appealing to tin? tribunal of appeal from the 
rejection by reason of his failure to deposit the 
plans before or at the same time as the building 
notice. — London (Bounty Council v, Spink & 
Son, JyTD., [1908| 2 K. 13. 417 ; 77 L. J. K. 13. 
856 ; 99 L. T. 197 ; 72 J. P. 341 ; 0 L. G. R. 745, 
D. C. 

Annotation Eeld. L. C. C. v. Clark. [1912J 1 K. P. 511. 

109. Dwelling-house occupied by not more than 
two families— Public-house occupied by tenant & 
staff.] — A fully licensed public-house contained 
four storeys above the basement. The gi-ound 
floor was used almost eutmdy as a bar. Inhere 
were two sitting-rooms on the lirst iloor & six 
bedrooms on the two upper flooi's. TJie house 
was inhabitcid by thirteen persons, mimely, the 
tenant, his wif(? & three (hildren, their servant, & 
the members of the public-house stall', all of whom 
slept there. Upon an information for non- 
compliance with the pix) visions of 1905 Act, s. 12, 
the magistrate Wiis of opinion that the house was 
a dwelling-house & that it was occupied as such 
by one family only, A that ther(;foi*o sect. 12 did 
not apply :—JIeld : ui)on the facts the magistrate? 
was justilicd in llnding tliat the house was a 
dwelling-house occupiiid sis such by one family, 
was thei-efore witlxin the exemption in sect. 12, it 
being impossible to draw a distinction betw<»en 
the tenant’s servant At the members of the public- 
hoiisti stall, & to say that the lathu* wei*e not equally 
members of the same family as the former. — 
liONDON (’OUNTY COUNCI]. V, OANNON RjtEVVEUY 
Oo., Ltd., 1 191 1 ] I K. R. 235 ; 80 L. .J. K. 13. 258 ; 
103 L. T, 574 ; 71 J. P. 401 ; 8 L. (i. R. 1094. 

Theatres, music-halls & other places of entertain- 
ment.] — See Tiieatbes. 


Sect. U).— RIGHTS OF BUILDING OWNERS AND 
ADJOINING OWNERS. 

See Round AU iES, Vol. VII., pp. 301-310, Nos. 
201-315. 


Sect. 1 1 .— DWELUNG-HOUSES ON LOW 
LYING LAND. 

See 1894 Act, l*art XI. 

110. What amounts to drainage by gravitation 
to sewer.] — Ellis v. London County Council, No. 
85, ante. 


Sect. 12.— DANGEROUS AND NEGLECTED 
STRUCTURES. 

See 1894 Act, Part IX. ; 1808 Act, s. 5 ; Hkui- 
WAYS, Vol. XXVI., p. 514, Nos. 2179, 2180. 

111. Duties of London County Council — Minis- 
terial — Capable of delegation.] — Where a public 
duty vested in a public body is not discretionary 
but merely ministerial the public body may deh?- 
gate it to one of its officers. 

The duties of the London County Council as 
to dangerous structures under 1894 Act, Part 
IX., are merely ministerial, & may, therefore, be 
delegated to the council’s superintending architect. 
— ^London County Council v. Hobbis (1896), 75 
L. T. 687 5 61 J. P. 86 ; 46 W. R. 270 ; 41 Sol. 
Jo. 143, D. C. 


112. What amounts to a dangerous structure — 
Structure not adjacent to highway.]— A justice of 
the peace has jurisdiction under Metropolitan 
Buildings Act, 1855 (c. 122), s. 73, to order the 
owner of a dangerous stmeture to take down or 
secure the same, oven though su(;h stmeture is not 
adjacent to a highway & therefore not dangerous 
to the public. — London County (.-ouncil v. 
Herring, [1891] 2 Q. B. 522 ; 58 J. P. 721 ; 10 R. 
455 ; sub nom. R. v. Herring, 63 L. J. M. C. 230, 
D. C. 

113. Apprehension of injury to adjoining 

owners.] — The fact that the London County Council 
has in puiisuance of the power given to it by 1894 
Act, s. 106, temporarily shored up a structure 
certified by the district surveyor to be in a. danger- 
ous state does not prevent the strutjturc from still 
being in a dangenms state within 1804 Act, 
ss. 103, 107 (1) ; the owner still remains liable, 
in proceedings taken against him under tlioso 
sects, in a petty sessional ct., to an older to take 
down, repair, or otherwise scic.uwj to the satis- 
faction of the district surveyor the structure or 
such part thereof as appears to the ct. to be in a 
dangei'ous state. 

In cnd(?r that a house may be dangerous within 
1894 Act, ss. 103, 106 & 107 (1), it is not necessary 
that it should be dangerous to iimuit(?s or to the 
public passing along the adjacent highway. It is 
sullicient if tliere is an ap[)i*ehension of danger or 
injury to adjoining lunises or to tlieir inhabitants, 
or even to trespassers.--- 1 jon DON (V)UNTY (Council 
V. Jones, [1912] 2 K. R. 504 ; 81 L. J. K. R. 948 ; 
106 L. T. 872 ; 76 J. P. 293 ; 10 L. 0. R. 471, 
i). i\ 

114. - Effect of temporary shoring up by 
council.] — London (V)iintv Council v. Jones, 
No. 1 1 3, (Dilc, 

115. Recovery of expenses -From owner — 
Lessor.] —A house? o(;cupiod by a tenant under a 
leas(? for twenty-one years was during the term 
accidentally burnt, being ruinous, was pulled 
down under the provisions of Metropolitan J3uild- 
ing Act, 1855 (c. 122). Ry the lease the tenant 
was <?x(impted from paying rcint for tlie time tliat 
the house was urit( man table by reason of an 
accidental fiie : — Held : tin? oxyionses incmTed 
could not be recovered from the landlord, a tenant 
for life of the revei’sion, under Motn^politan 
Building Act, 1855 (c. 122), s. 42, which throws 
the burden upon “ the owner of every such 
building, being the p(M*son entitled to the immediate 
possession thereof.” - yi’:!! p. Safl’uon Hill Over- 
seers (1854), 24 L. J. M. C. 56 ; 24 L. T. O. S. 
118 ; 18 J. P. 825 ; IS Jur. 1 104 ; 3 W. R. 64. 

116. .]— Mourilyan V. Labal- 

MONDiBRE, No. 87, ante. 

117. Incumbent of church.] — Tlie in- 

cumbent of a district church in the Metropolis, 
although the freehold of such churcli is vested in 
him under the Church Building Acts, is not the 
“ owner ” of the church within the Metropolitan 
Building Act, 1865 (c. 122), Part II., so as to be 
personally liable for the expenses incurred by the 
Metropolitan Boai’d of Works in respect of such 
churcii as a dangerous structure. — R. v, Lee 
(1878), 4 Q. B. 1). 75; 48 L. J. M. C. 22; 39 
L. T, 606 ; 43 J. P. 302 ; aub nom. R. v. Partridge 
& Lee, 27 W. R. 151. 

Annolatifm : — Digtd. Rogents C^anol & Dock Co. v. L. C. C. 

(1908), 73 J. P. 270. 

118. What expenses recoverable.] — A struc- 

ture within the Metropolis having been surveyed &; 
reported dangemus, notice was served on the 
owner, under Metropolitan Building Act, 1855 
(c. 122), ss. 09-73 ; & not having repaired it, he 
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Sed.M. — Dangerous and neglecled siruciures. SeeUi. 

13 <fe 14. Ports XII., XIII. <fc XIV. 8eet«. 

1. 2 <fe 3.] 

was summoned by the Metropolitan Board of 
Works before a magistrate ; the summons was 
adjourned from time to time, & ultunately with- 
drawn, the owner liaving in the meantime duly 
repaired the structure. The board sought to 
charge against the owner, under sect. 73, as 
“ expenses incurred in respect of a dangerous 
structure,” in addition to the surveyor’s fees 
allowed by sects. 77-79, the following items, which 
by resolution of the board, had been resolved 
should be charged against owners in respect of 
dangerous structures, viz., 3s. for preparation 
of notices & forms, 2s, 6d. for clerk*s time in 
service of notices ; &, 2a. 6d. for general office 
expenses : — Held : the board were not entitled 
to charge the last item, but were entitled to charge 
the other two. — ^Metropolitan Board op Works 
V. Flight (1873), L. R. 9 Q. B. 68 ; 43 L. J. M. C. 
40 ; 29 L. T. 608 ; 38 J. F. 503, D. C. 

119. Apportionment between tenant for life 

& remainderman.]— Tliere is no distinction in the 
position of an equitable tenant for life of lease- 
holds where the property is sub-let at a rack-rent, 
& where it is sub-let at an improved groimd- 
rent ; as between tenant for life & remainderman 
the cost of complying with a sanitary notice under 
the Public Health (London) Act, 1891 (c. 70), 
^ a dangerous structures notice under 1804 
Act is chargeable against income. — Re Copland’s 
Settlement, Johns v. Carden, [1900] 1 Ch. 
326 ; 69 L. J. Ch. 240 ; 82 L. T. 194. 

Annotation .—Reid. Re Farnhain’R Settlmt ., T^aw Union v. 

Crown Inscc. r. Jlartopp, 11904] 2 (Ti. 5«J. 


120. Reference to arbitration — Effect of 1894 
Act, s. 107.] — The true construction of above sect, 
is as follows : If the surveyors meet & report 
within the seven days, or if they disagree, & the 
arbitrator report within fourteen days the matter 
is at an end. But if the owner, having given notice 
of arbn., fail to appoint a surveyor, or if the sur- 
veyor whom he has appointed fail to concur in the 
appointment of an arbitrati r, or in any way fail 
to report within the seven days, then the owner’s 
counter-requisition for arbn. drops if no ai'bitrator 
has been appointed ; but if an arbitrator has been 
duly appointed then upon the surveyors disagree- 
ing, or failing to report within the seven days, the 
whole matters in dispute go to the arbitrator to be 
dealt with by him, & if the arbitrator is unable, 
from any cause, to report within the fourteen days, 
the ct. has power, under the Arbitration Act, 
1889 (c. 49), to extend the time, or otherwise cure 
any defects. — London County Council v, Bern- 
stein (1897), 01 J. P. 030, D. C. 


Sect. 13.— DANGEROUS AND NOXIOUS BUSI- 
NESSES. 

See 1891 Act, Part X. ; Public Health. 


Sect. ^14.— SKY SIGNS. 

Sec, now, 1894 Act, Part XII., London Govern- 
ment Act, 1899 (c. 14), s. 6 (1), Sched. II., Part I. ; 
Public Health. 


Part XII. — Supply of Electricity and Gas. 

Electricity.] — ^See Electric liianriNa, Vol. XX., pp. 217, 218. 
Gas.]-,Src Gas, Vol. XXV., pp. 491-403. 


Part XIII. — ^Tithes. 

See Ecclk.siastical Law, Vol. XIX., pp. 487-489, No.s. 3449-3404. 


Part XIV. — Customs of London. 


Sect. 1.— NATURE AND PROOF. 

See, generally. Custom & Usages, Vol. XVII., 
pp. 3 et aeq, 

121. Nature— The laws of the City.]— London 
C oRPN. V, Bernardiston, No. 134, post. 

Of customs generally.] — See Custom & 

Usages, Vol. XVII., pp. 3-17, 25-36, Nos. 1-176 : 
20b-397. 


122. Proof — Certificate of recorder.] — Custom of 
London to certifie their custom upon the mouth 
of the recorder. — Day v, Savadgb (1614), Hob. 
86 ; 80 E. It. 236. 


Ar^UaUma .—Reid. Winton Cori)n. v. Wilke (1705), 2 Lt 
Raym. 1129 ; Hai-top n. Hoare (1743). 3 Atk. 44. Ment( 
1 3 ; St. Albans Corpi 

w Frcem. K. B. 36; London City i 

» Thomby v. Flectwoo 
Lowthor (1735), Leo temi 
Hard. 292 : H^keth v. Braddock (1766), 3 Burr. 184? 

» Roflrers v. Bronto 
(1847), 10 Q. B. 20 ; R, v, Roobester (Dean & Chaptei 


(1851), 20 L. J. Q. H. 467 ; Lee v. Bude & Torrington Ry. 
(1871), L. R. 6 C. P. 576 ; R. v. CbOBhlre Lines Committee 
(1873), 28 L. T. 808. 

123. .] — The custom of London shall 

be tried by the certificate of the recorder ore tenua 
on a writ directed to the mayor & aldermen. — 
Appleton v. Stoughton (1638), Cro. Car. 616; 
79 B. B. 1046. 

Annotations .•—BM, Hartop v. Hoare (1743), 3 Atk. 44; 
Trustcott V, Merchant Tidlors' Co. (1856), 11 Exeb. 855. 
Mentd. Hobbs v. Young (1690), 2 Salk. 610. 

124. .]— Leather Sellers Co. (War- 

dens) V. Bbecon (1681), T. Jo. 149 ; 84 E. B. 1191. 
Annotation .— Consd. Piper v. Chappell (1845). 14 M. & W. 

624. 

125. .]— Chace V. Box (1699), 1 Ld. 

Baym. 484 ; 1 Eq. Cas. Abr. 154 ; 91 E. B. 1223. 
Annotations:— Beld. EUiot i?. Collier (1747), 1 Vos. Sen. 15 ; 

(iaron v. Trip^t (1753), Amb. 189. Montd. Cleaver v 


Spurllng (1729), Mob. 179 ; Fawkner r. Watts (1741), 1 
Atk. 406 ; Hume v, Edwards (1746), 3 Atk. 450. 
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Part XIV. — Customs op London. 


126. .] — Custom of London to be 

certified at the bar by the recorder ore teyius , — 
Plummer v, Bentham (1757), 1 Burr. 248 ; 07 
£. B. 297. 


An^iaiipiM -Refd. Crosby r. Hetheiington (1842), 4 Man. 
& G. 933 ; Fox v, Purssell (1855). 3 Sm. & G. 242. 

127. .] — The ct. takes notice of sucli 

customs of London as appear to have been certified 
by the recorder. — Blacquiere r. Hawkins (1780), 
1 Doug. K. B. 378 ; 90 E. R. 244. 

AnmUUt^ Piper v. ChappcU (1846), 14 M. & W. 

624. Menta. London Corpn. r. Cox (1867), L. R. 2 II. li. 
239 ; R. V. London Corpn., lie Roux r. Morton (1872), 27 
L. T. 61. 


128. 1 .l—Upou a custom of the (^ity of 

London being put in issue, the mayor & aldermen 
are co m manded by certiorari^ reciting that it 
pertains to the recorder to try the truth of the 
issue & to certify the custom, to certify whether 
there is such a custom tis tliat alleged ; & upon 
the recorder certifying in open ct., the existence 
or non-existence of the custom pleiided, judgment 
is entered pursuant to such rcrtilicate . — ("rosby 
r. BteHERiNGTON (1843), 4 Man. k, (i. 033 ; .5 
Scott, N. B. 637 ; 12 L. J. (\ P. 261 ; J34 E. B. 
383. 


Anrwtjodwna : R. r. Exeter (Bp.) (1850), 11 .1. P. Jo. 

351. Mentd. Buy u. Paupiernj (1849), 13 0. R. S02 : 
Morris v. Lantour (1864), 9 L. T. 767 ; Loudon Corini. r. 
Cox (1867), L. R. 2 H. L. 239. 


129. 


Conclusiveness of certificate.! 


If the Lord Mayor & Aldermen Ixave once certified 
as to the custom of Ix>ndon, the certificate is 


conclusive & the ct. never ii‘fei*s the same question 
a second time. — Bruin v, Knott (1843), 12 Sim. 
436 ; 6 Jut. 885 ; 50 E. B, 1200 ; on appeal 
(1845), 1 Ph. 572, L. C. 

Annotation Mentd. Brown r. ajiiilh (1878), 10 Ch. D. 377. 
,] — ahiO^ CORPOltATlONS, Vol. 

XIII., p. 437, No. 1600. 

130. Precedent.] — (Justora of London, 

though certified, may be made out by precedents. 
— Gretinw god’s Case, Piddington v. Main 
(1726), Mos. 6 ; 25 E. B. 238. 

131. City books.] — A certificate, that 

it did not appear, whether there was sucli a custom 
or not, if not good. Ixird Clianccllor would not 
determine the custom of London from the city 
books, because the law had appointed a proper 
trial. — ^A ron. (1720), Mos. 7 ; 25 E. B. 238, L. C. 

132. Judicial notice— Only of customs 

proved.] — I cannot take note of the custom [of 
London] unless proved (Lord MANSFiKJiD, C.). — 
Stainton V. Jones (1783), 1 Doug. K. B. 380, n. ; 
00 E. B. 245. 

133. .]— BiACciUiERE V. Haw- 

kins, No. 127, ante. 

Of custom & usages generally.!— 

Custom & Usages, Vol. XVII., pp. 10-22, 35 .38, 
Nos- 190-226 ; 308-432. 


Sect. 2.— EXTINGUISHMENT. 

See^ generally. Custom & Usages, Vol. XVII., 
pp. 23-25, 53, 54. 

134. By Act of Parliament — Not by negative 
Acts.] — The bye-law was good, for this bye-law 
was founded upon the customs of London, which 
are of such force, that they sliall stand against 
negative Acts of Parliament. . . . This byt^-law is 
growing, springing, out of the custom, & every 
man who will trade in London ought to take 
notice of the customs of tlie City, which are the 
laws of the City {per Cur.). — London Corpn. v. 
Bernardiston (1661), 1 Lev. 14 ; 83 E. B. 273 ; 
sub nom. Player v. Barnardiston, 1 Keb. 32, 
35, 39. 


135. Affirmative Acts.] — A custom to elect 

a scavenger in the borough ct. of Southwark is 
taken away by an Act of Parliament ordaining 
that scavenger shall be chosen in I^ondon & 
Westminster, & the liberties thereof, according to 
the ancient usages thereof, & appointing a new 
form of election in ail other places ; for the 
statute being affirmative destroys a local custom 
inconsistent with it. — London Corpn. v. Gatford 
(1675), 2 Mod. Bep. 30 ; 86 E. B. 028 ; sub nom. 
Anon., Pi*eem. K. B. 203. 

136 . 22 Car. 2, c. 11 — Management of 

parochial affairs.] — The imion of parishes after the 
great Eire of Loudon, under above Act, does not 
destroy the special customs by which, previous to 
such union, the parishes so united managed their 
affairs. Thei-ofoii^, if the parishioners of two 
paiislies, pr<ivious to their union under the statute, 
wtu**' accustomed to elect the resi)ective parish 
clerks concurrently with the n^ctors, such custom 
exists after the union ; A if a pei*son be appointed 
to the office of clerk by the i*cctor alone, ^'ithout 
tb(‘ concuri*cnc(? of the majority of the porisliioners, 
such api)ointment is invalid. — Hartley v. Cook 
(1833), 0 Bing. 728 ; 5 C. & P. 441 ; 3 Moo. & S. 
230 ; 2 L. J. C. P. 141 ; 131 E. B. 787. 

137. Prescription Act, 1832 (c. 71), s. 3 - 

Easement of light.]— Above Act extends to the 
custom of the CUty of ijondon authorising one 
neighbour to obstruct the access of light to 
another’s messuage, etc., by building on an 
ancient foundation : theivfoits in an action for 
building so as to darken windows which liad been 
enjoyed without inU*rruption for twenty years, 
the custom of Ltindon is no longer a defence. — 
Salters’ Co. v. .Jay (1842), 3 Q. B. 100 ; 2 Gal. & 
Dav. 414 ; 11 J.. J. Q. B. 173 ; 6 Jur. 803 ; 114 
E. B. 448. 

Annotatioruf -folld. Truseott v. Mcrchuiit Taylora* Co. 
(1856). 11 Exch. 855. Reid. R. v, Louduu (Torpu. (1847), 
13 Q. B. 1 ; Dent v. Auction Mail (Jo., Pilfiri‘iin v. Same, 
McrcerH* Co. v. Same (1866), L. R. 2 Eq. 238. Mentd. 
Frowon v. Phillip (1801), 25 J. V. 076. 

138. — The custom of London 

wliich enabled the owner of an ancient house to 
erect a new housti on tlie old foundations to any 
height, k so obstruct the access of light through 
his neighbour’s ancient windows is abrogated by 
abovti Act. — TuUvScoT'r v, Mercilvnt Tayloiw’ 
Co. (1856), 11 Exch. 855 ; 26 L. T. O. S. 283 ; 20 
J. P. 132 ; 2 Jur. N. S. 356 ; 4 W. B. 205 ; 150 
E. B. 1070; sub nmn. Merchant Taylors* Co. v. 
Truscott, 25 L. j. Ex, 173, Ex. Ch. 

A lumiatiftns Retd. Dent V. Auctiim ABtrl (Ju., I^iltfriin t*. 
Auction Mart Co., Mtrroei-H’ C^o. r. AucUon Mart Co. (1866), 
L. R. 2 Kq. 238. Mentd. Farley v, Bonham (1861), 2 
John. & H. 177 ; Fiuwcii v. PbiUppH (1861), 11 C. B. N. S. 
449 : Jones c. Tapling (1862), 12 C. B. N. S. 826 ; Wheaton 
1 ’. Maple, I1893J 3 Ch. 48; Collu v. Homo & Colonial 
Stoiuy, ll'JOlJ A. C. 179 ; Fear v. Moivaii, [1906J 2 Ch. 406. 

139. — ..i — The custom of lx>ndon 

iis to light is not simply abolished by that statute 
[above Act], but it is ai>olished merely for the pur- 
poses of sect. 3 (Chitt’y, J.). - Perry v. Eames, 
Salaman V. Eames, Mercers’ Co. t\ Eames, 
[18011 1 Ch. 658 ; 60 L. J. Ch. 315 ; 61 L. T. 438 ; 
39 W. B. 602 ; 7 T. Ji. B. 207. 

Annotatimi: — Mentd. Wheaton r. Maple, 11893J 3 Ch. 48. 

Or bye-law - Election of aldermen.]— 6’ee 

Nos. 143, 144, post. 


Sect. 3.— PARTICULAR CUSTOMS. 

140. Election of aldermen — Jurisdiction of mayor 
& aldermen — To inquire Into & adjudicate upon 
election.] — The Common Council of the City of 
Loudon have not any cognisance, authority, or 


J.— VOL. XXXIV. 
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Metropolis. 


Sect, 3 . — Particuiar customa,] 

jurisdiction whatsoever, to hear, determine, judge, 
or examine, concerning the election of any person 
to be one of the Common Councilmen of the City ; 
but by the immemorial custom of the City, the 
cognisance & examination of such elections belongs 
to the King’s Ct. of Becord, held before the Lord 
Mayor &^dermen. — Bolton v, Jbfpes (1718), 2 
Bro. Pari. Cas. 463 ; 1 E. R. 1066, H. L. ; affg. 
S. C. 8tib nom. Jeffs v, Bolton, 11 Mod* Rep. 
285. 


Annotation: — Mentd. l^ai-sous v. Willoughby do Broke, 
PursouB V, Uagiiall, l^araous v. Ridoout, Parsons v, Birch 
(1865), 13 W. It. 315. 

141. .] — To a rmiidamus to the 

Lord Mayor & aldermen of London to admit & 
swear in A. to the ofdce of alderman, they retiumed 
certain pi'oceedings towards an election at a ward- 
mote ct., when A. was declared to be elected, & a 
return thercof made to the ct. of Lord Mayor & 
aldermen, & that that ct. has had from time 
immemorial cognisance Sc jurisdiction to inquire 
into & adjudicate upon all elections at wardmote 
cts. to city offices, upon the petition of any party 
interested ; that petitions, by several parties 
interested, were pi'esented against the return of 
A. ; tliat the merits were inquired into, & the 
election declared null & void by tlie said ct. of 
lx)rd Mayor Sc aldermen ; Sc that A. was not duly 
elected, wherefore, etc. Traverse of tlie allegation, 
that A. was not duly elected. At the tiial of the 
issue, it appeared, that at first, the Ix)rd Mayor 
appointed three clerks to take the poll ; but on 
the second day, he dismissed two of them. After 
the number of votes was declared, a scrutiny was 
demanded, & granted. Sc then the Lord Mayor 
dismissed the suitoi's at the wardmote, ** to meet 
again upon a fresh summons.” After tliis the 
Lord Mayor went out of office. Sc liis successor 
issued a fresh summons for holffing a wardmote, 
& there took the scnitiny, Sc declaimed A. duly 
elected, which was i*etumed to the ct. of Lord 
Mayor Sc aldermen ; who, upon petitions being 
presented, declared the election void, as stated 
in the return. Upon a special case, stating these 
facts ; — Held : (1) the return was good in form ; 

(2) the custom s(it out for the Lord Mayor Sc 
aldermen to inquire into Sc adjudicate upon elec- 
tions, did not oust th(^ jurisdiction of this ct. ; 

(3) the election was not invalid on account of the 
ffismissal cd two of the poll clerks, or the change of 
the presiding officer ; (4 ) the wai*dniotc ct. was 
not dissolved, but only adjourned, by the dismissal 
of the suitors to meet again on a fre^ summons. — 
R. V. London Cobpn. (1829), 9 B. & C. 1 : 4 Man. 
&Ry. K. B. 36; 109 E. R. 1. 

Annotations: — to (2) Refd. II. v. Johnsuii (1839), Mad. 
&: Hob. 1 : Scales v. Key (184U), 11 Ad. 6c El. 819. 

142. .] — By custom the ct. of 

Mayor Sc aldermen of London have always had 
authority to examine Sc determine whether or not 
any person returned to them by the ct. of wardmote 
as an alderman is, according to the discretion Sc 
sound conscience of the Mayor Sc aldermen, a fit 
Sc proper person, Sc duly qualified in that behalf, 
whensoever the fitness Sc qualification of the person 
so returned has been brought into question. — ^B, v. 
London Corpn. (1833), 5 B. & Ad. 233 ; 1 Nev. & 
M. K, B. 285 ; 2 L. J. K. B. 186 ; 110 E. R. 778. 
Annotatwns: — Refd. 11. v. Johnson (1839), Mad. & Hob. 1 ; 
R. V, Darlington School (1844), 9 Jur. 21 ; A.-G, v. Fowls 
(1853), Kay, 18^ He Ashlln, Ex p. Glyn (1864), 23 
L. T. O. S. 16. Mentd. R. v. Oundle (1834), 1 Ad. & El. 
283 ; R. V. Saddlers Co. (18G1), 7 Jur. N. S. 138. 

148. Abrogation of custom by 

statute or bye-law.]— A custom of the aty of 
London, that when the inhabitants of any waid 


shall three times elect Sc return to the ct. of Mayor 
Sc aldermen the same person to be alderman, who 
shall be by the said ct., according to another custom 
of the said city, adjudged on such three returns 
not to be a fit person to support the dignity Sc 
discharge the duties of the office, the Mayor Sc 
aldermen may elect & admit a lit person, being a 
freeman, out of the whole body of the citizens, 
to be alderman of such ward, is a valid custem in 
law : —Held : this custom is not abrogated by 
11 Geo. 1, c. 18, nor by the bye-law of the city, 
by which, after reciting that by the ancient 
custom of the city, when any wai'd became 
vacant of an alderman, the inhabitants thereof, 
having right to vote, were wont to choose one 
person only, being a freeman, to be alderman of 
the ward for reviving that custom, it was 
enacted, that from thenceforth in all elections of 
aldermen of the said city, at the ward-motes, 
there shall be elected only one able Sc sufficient 
citizen & freeman to be returned to the ct. of 
Mayor Sc aldermen, which person so elected shall 
be by them admitted to the office.- - -11. v. Johnson 
(1839), 6 Cl. Sc Fin. 41 ; Mad. & Rob. 1 ; 7 E. R. 
613, H. L. 

Annotations : — Folld. Scalcu v. Key (1840), 11 Ad. & El. 

819. Mentd. Duckwoi*tli r. Harrison (1838), 4 M. & \\. 

432 ; Huinphery v. R. (1839), 2 Per. & Dav. 091 ; Narra- 

ootl V. Narraeutt 6c llcsketh (1804), 3 Sw. 6c Ti*. 408; 

Yoo V. Tateiii, The Orient (1871), L. R. 3 P. C. 090. 

144. .| — The custom of the 

City of London for the ct. of Mayor Sc aldcrinen to 
examine Sc determine ui>on petition whether or 
not any person elected alderman of a ward Sc 
returned to the said ct. as such alderman, be 
according to their discretion Sc sound consciences, 
a fit Sc proper person, duly quaUlied, is not abi*o- 
gated by 1 1 Geo. 1, c. 18, nor by the bye-law of 
the City, 1713.- Hcat^s v. Key (1840), 11 Ad. Sc 
El. 819 ; 3 Per. Sc Dav. 505 ; 113 K. R. 625. 

145. - — — - - To declare election of own 
nominee.] — R. v, Johnson, No. 143, ante. 

146. Election of auditor.] — A mandamm to the 
Mayor Sc aldermen of ]-<ondon, to admit a person 
to the office of auditor of the chamberlain’s Sc 
bridgemasteis’ accounts, wlio had served it thre^e 
years successively. Sc been elected again the fourth 
by tlie livery, refused, because the custom of the 
(’ity appeared to be, that no person should be 
elected to, or serve, the said office for more tlian 
two years successively.— R. v. London Corfn. 
(1786), 1 Term Rep. 423 ; 99 E. R. 1174. 

147. Erection of hoarding — In front of houses.] — 
A custom for the Lord Mayor to autliorise the; 
erection of a hoarding, obstructing Sc inclosing a 
part of the public footway, for such a time as he 
should think reasonable, is a good custom. — 
Bradbeb V. Christ’s Hospital (Governors) 
(1842), 4 Man. & G. 714 ; 2 Dowl. N. S. 104 ; 5 
Scott, N. R. 79 ; 11 L. J. C. P. 209 ; 134 E. R. 294. 
Annotation : — Mentd. R. v. Lougton Gas Co. (1860), 29 

L. J. M. C. 118. 


148. Appointment of attorney — By warrant — 
Without seal or signing.] — The Corpn. of London, 
whicli by custom appoints in ea(ffi year an attorney 
by warrant, without sealing or signing, is estopped 
by matter of record to say that his act is not their 
act. — ^Arnold v. Poole Corpn. (1842), 4 Man. Sc 
G. 860 ; 2 Dowl. N. S. 574 ; 5 Scott, N. R. 741 ; 12 
L. J. C. P. 97 ; 7 J. P. 227 ; 7 Jur. 653 ; 134 
E* R* 354. 


Annotations : — Reid. R. v. Prest (1851), 15 Jur. 654 ; R. v. 
Fox (1860), 2 L. T. 281 ; Bpowiic v. Barber, 11913] 2 K. B. 
553. Mentd. Hall v. Swansea Corpn. (1844), 5 Q. B. 526 ; 
R. V. Stamford Corpn. (1844), 6 (L B. 433 : Paine v. 
Strand Union Grdns. (1846), 8 Q. B. 326 ; Lampiell v. 
BiUerioay Union (1849), 3 Exoh. 283 ; Clarke v. Onokfleld 
Union Grdns. (1852), Bail Ct. Cm. 81 ; K. v. Ffajuda 
(1852), 21 L. J. Q. B. 304; R. v. Greene (1862), 16 
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Jur. 66H ; Houderson v. Austrcdian Royal Mall 
Steam Navigation Co. (1855), 5 £. &; B. 400 ; Mallam 
D. Oxford aty Grdiw. (1859), 23 J. P. Jo. 467 ; Ecd. 
Comrs. V, Mcrrol (1860), L. R. 4 Excli. 162 ; Dyto v. 
St. Pancras Board of Qrdns. (1872), 27 L. T. 342 ; Wells o. 
Kli^tou-upoii-Hull Corpu. (1875), 23 W. R. 562 ; Phelps 
& Woodfordu v. Upton Snodsbnry Highway Board (1885), 
1 T. L. R. 425 ; Luwford v. BUloricay R. D. C., [1003] 1 
K. B. 772. 

Brokers.] — See Agency, Vol. I., pp. 344, 480, 
517, 523, 524, 537, 538, Nos. 558, 1600, 1796, 
1835, 1836, 1931-1034. 

Apprentices.] — See Master A; Servant, Vol. 
XXXIV., p. 505, Nos. 4185-4191, ante. 

Banking — Clearance of cheques.]— Bankers, 
Vol. III., p. 203, No. 468. 

Chamberlain of London — Ownership of property.! 
— See Corporations, Vol. XIII., p. 372, No. 1037. 

Ecclesiastical customs— Holding of parochial 
office.] — See Ecclesiastical Law, Vol. XIX., p. 
270, No. 651. 

Repair of chancel.] — See Ec(!Lksiastical 

Law, Vol. XIX., p. 303, Noa. 1018, 1019. 

Management of parochial affairs.]— <S'cc 

No. 136, ante. 

Guarantee — Contribution by sureties.] — Sec 
Guarantee, Vol. XXVI., p. 131, No. 044. 


Action by surety.] — Sec Guarantee, Vol. 

XXVT., p. 139, Nos. 1025, 1026. 

Innkeeper— Right to sell horse of guest .] — See 
Inns & Innkeepers, Vol. XXIX., p. 22, Nos. 289- 
203. 

Lien — Warehousekeeper.] — Sec Lien, Vol. 
XXXII., p. 241, No. 266. 

Insurance policy.]— Nee Lien, Xol. XXXII., 

p. 236, No. 205. 

Light — Interference with access of.]— Nee Nos. 
137-139, ante. 

Liverymen — Judicial notice on certification by 
recorder .] — See Corporations, Vol. XIII., p. 437, 
Nos. 1609, 1610. 

Bye-laws in restraint of trade .] — See Cor- 
porations, Vol. XIII., p. 332, Nos. 697-701. 

Committal of freeman on refusing to take 

up livery .] — Sec Corporations, Vol. XIII., p. 437, 
No. 1609. 

Married woman Bankruptcy when trading as 
feme sole .] — Sec BanjvRU1*i’cy, VdI. IV., p. 3J, 
Nos. 251, 252. 

Port of London.] —See Shipping. 

Sale in market overt.] — Nee Markets, V'ol. 
XXXJJI., pp. .561, 562, Nos. 457-J73. 


METROPOLITAN. 

See Ecclesiastical Law. 


MIDWIVES. 

*S’ee Medicine and Phakmacy ; Public JIealth and LoiiAL Administkation. 


MILITARY COURTS. 

See Courts ; Royal Forces, 


MILITIA. 

^lee Royal Forces. 


MILK. 

See Food and Drugs. 
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Part I. — In General. 


Sect. 1.— "MINE.’* 

See Coal Mines Regulation Act, 1887 (c. 58), 
s. 76 ; Law of Property Act, 1926 (c. 20), s. 205 

(1) (ix) ; Land Registration Act, 1025 (c. 21), 
8. 3 (xiv) ; Trustee Act, 1925 (c. 19), s. (58 (6) ; 
Settled Land Act, 1925 (c. 18), s. 117 (1) (xv) ; 
Universities & College Estates Act, 1925 (c. 24), 
s. 43 (vii). 

1. Primary meaning — Underground excava- 
tion.] — Upon the partition of certain lands the 
mines of lead & coal, & other mines & minerals, 
were excepted: — Held: the term “minerals” 
included only such substances as were dug out of 
the earth by means of a mine, that is, by means of 
a pit or tunnel having a roof overhead, k, did not 
include limestone rook, which in the present 
instance was worked by means of an open quarry 
having no roof. — Daiivill v. Roper (1855), 3 
Drew. 294 ; 3 Eq. Rep. 1004 ; 25 L. T. O. S. 302 ; 
3 W. R. 467 ; 01 E. R. 015 ; nub nom. Davvell v, 
Roper, 24 L. J. Ch. 779. 

AnnotaHons : — Consd. Boll r. Wilson (18(15), 2 Drew. & Sin. 

395. Refd. A.-G. for Isle of Man v. Mylchroost (1879), 4 

App. Cas. 294 ; Tuokor v. Lingor (1882), 21 Ch. D. 18 ; 

Glasgow Corpn. v. Fario (1888), 13 App. Cos. 657. 

2. .] — In n conveyance of land in 

Northumberland a reservation was made to the 
grantor of all “ mines ov scams of coal, k other 
mines, metals, or minerals,” under the land 
granted, with liberty to dig, bore, work, lead, k 
carry away the same, k to make j)it8, etc. : — 
Held: (1) the term “minerals” included free- 
stone, but the grantor had liberty only to get the 
freestone by underground mining, k not by 
working in an open quarry. 

(2) What is a mine ? Upon reference to the 
lexicographical part of the Encyclopaedia Metro- 
politana, I find it there said that the word “ mine ” 
is derived from a Latin word of the lower ages, 
minare, signifying dueere, to lead ; k the intoipre- 
tation of the word is “ to draw or lead, sc,, a way, 
or passage underground, a subterraneous duct, 
course, or passage, wliether in search of metals 
or to destroy fortifications, etc.” The word 
“ quarry ” is to be found in the same dictionary. 
The word “ quarry ” is tiicre stated to bo derived 
from the French word guarrirre, k the derivation 
is followed by this description, “ In the Latin of 
the lower ages, quadratariiis was a stonecutter gut 
marmora quadrat^ k hence quarrierc, the jiiace 
where he quadrates, or cuts th(? stone in squares ; 
the place where tlie stone is cut in squares ; 
generally, a stone-pit ” ; clearly therefore referring 
to a place upon or above, & not under, the ground 
(^’URNER, L.J.). 

(3) Pltfs. arc entitled to the account directed by 
the decree of what lias been got by the improper 
working. There is not, I suppose, any dispute 
between pltf. k lier husband, deft., ... & it is not 
therefore material to consider whether pltf., . . • 
is entitled to the money which may be found due 
upon the account, by virtue of her sejjarate estate 
for life, or of the remainder in fee, which is vested 
in her. The only question as te these moneys 
can be, whether pltf., ... is entitled to them, as 
against the persons having estates in remainder, 
prior to the ultimate limitation in fee vested in 
her ; k I think . . . that she is so entitled (Turner 


L.J.). — V. Wilson (1860), 1 Ch. App. 303 ; 
35 L. J. Oh. 337 ; 14 L. T. 116 ; 12 Jur. N. S. 
203 ; 14 W. B. 493, L. XT. 

Annotations: — As to (1) Conid. Hoxt v. Gill (1872), 7 Ch. 
App. 699 ; A.-G. v. Welsh Granite Co. (1887), 36 W. R. 
617. Refd. A.-G. for Isle ot Man v. Mylchroost (1879), 4 
App. Cos. 294 ; Grovlllo e. Hemingway (1902), 87 L. T. 
443. As to (2) Consd. Glasgow Conm. v. Farlc (1888), 13 
App. Cas. 657. Refd. dovelond v, Mej^ck (1867), 37 
L. J. Ch. 125 ; Mid. Ry. v, Chockloy (1867), L. R. 4 Eq. 
19 ; Mid. Ry. v. Hannohwood Brick & Tile Co. (1882), 20 
Ch. D. 552 ; Mid. Ry. & Kettering, Thrapston k Hunting- 
don Ry. V. Robinson (1889), 16 App. Cos. 19. 

3. .] — The primary meaning of the 

word “ mine ” standing alone is an underground 
excavation made for the purpose of getting 
minerals. . . . “ Minerals,” on the other hand, mcai^ 
primarily all substances, other than the agri- 
cultural surface of the ground, which may bo got 
for manufacturing or mercantile purposes, whether 
from a mine, as the word would seem to signify, 
or such as stone or clay, which arc got by open 
working. . . . 'Phe particular signification of each 
of these words may be varied largely by the 
context (Kay, J.). — Midland Ry. Co. v, IIaunch- 
wooD JinrcK k 'J'ile (’o. (1882), 20 Ch. D. 652 ; 61 
L. J. Ch, 778 ; 40 L. T. 301 ; 30 W. B. 640. 


Annotations: — Consd. Glasgow Corpn. v, Fario (1888), 13 
App. Cas. 657 ; G. W. Ry. r. Bltidos, [1901] 2 Ch. 624. 
Refd. Mid. Ry. v. Miles (1880). 33 Ch. D. 632 ; Mid. Ry. 
V, Robinson (1887), 37 Ch. J). 380; Riialmn Brick & 
Terra Cotta Co. v. G. W. Ity., [1893] 1 Ch. 427. Mentd. 
Mid. Ry. V, Miles (1885), 30 Ch. D. 634. 

4, ;j — cIlabgow (\>rpn. v, Farie, 

No. 12, post. 

Mines distinguished from quarries .] — See Nos. 

23—27, post, 

5. Whether excavation a “ mine ” — Question 
of fact — Dependent on mode of extraction.] — 

Whether an excavation in the earth, from which 
limestone is obtained, be a mine or not, is a 
question of fact. 

Where sessions found that the limcistone was 


obtained k raised by sinking sliafts porpoiidicularly 
down to the stratum, which lay forty or fifty 
yards below the surface of the ground, k that the 
stratum was worked by roads k gatelieads, k the 
stone raised to the surfac e by machinery, or carried 
under ground to a tunnel, whicli is the mode used 
in obtaining coal k ii*onstonc : — Held : the pro- 
perty was a limestone mine. — R- v, Hbdgley (In- 
habitants) (1831), 2 li. k Ad. 05 ; 9 L. J. O. S. 
M. C. 01 ; ]l)9 E. R. 1008. 

Annoiaiinns : — FoUd. R.. v. Brettc 
R. V, Dunsford (1835). 2 Ad. & 

V, Meyrick (1807), 37 L. .T. I 
Roper (1855). 25 L. T. O. S. 3 
1 Ch. App. 303 ; Morgan v. 

H. L. 304. Mentd. li. v. Ran 


ill (18,32), 3 B. & Ad. 424; 
KI. .508. Conid. Cloycland 
:;h. 125. Refd. Darvlll r, 
02; Boll V. Wllwm (1866), 
Crawshay (1871), L. R. 5 
idall (1855), 19 J. P. 245 ; 


Bourne v. Koono, 11919] A. C. 815. 


0. Mot on substance extracted.] 

— Wiat is a mine, is chiefly a question of fact, 
to bo tried, not by considering the nature of 
the subject-matter extracted, but by tlie mode of 
extracting. — R. v, Brettell (1832), 3 B. & Ad. 
424; IL. XM. C. 40; 110 E. R. 162. 


ioll 


Annotations : — Folld. R. v, Dunsford (1836), 2 Ad. & El. 
568. Consd. Darvillu. Roper (1855), 3 Drew. 2JU. 
Clevol^d V. Mos^ck (1867), 37 L. J. Ch. 125. Re 
V, Wilson (1866), 1 Ch. App. 303. 

7. .] — Whether any ex- 

cavation in the eai*th be a mine or not, depends 
upon the mode in which it is worked, k not on the 


PART I. SECT. 1. 


a. What mine includes — Areas d: demsU of ore.] — The 
the deposit of ore. — P klton t>. Black Hawk Mining Co. 


word “ Jiiiiie ** 
(1903). 40 N. S. 


used in Mechanics* Lien Act, includes areas & 
R. 386.— CAN. 
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Beet. Mine." Seel. 2.] 

substance obtained from it. But sessions are to 
apply that principle, to find as a fact whether 
it be a mine or not. — R. v, Dunsford (1835), 2 
Ad. & El. 668 ; 1 liar. & W. 93 ; 4 Nev. & M. K. B. 
349 ; 2 Nev. & M. M. 0. 524 ; 4 L. J. M. C. 59 ; 
111 B. R. 219. 

Annotation : — Mentd. R. v. Randall (1855), 19 J. P. 245. 

8 . .] — Testator, by 

codicil, bequeathed '' all shares in mines of which 
he should die i)ossessed ** to his wife absolutely. 
At the date of the codicil & of his death, besides 
certain mining shares acquired after the date of 
th(i codicil, testator possessed ten shares in a co. 
originally formed for slate, copper & lead mining, 
but afterwards reconstituted & limited to the 
working of slate quarries. It being shown, how- 
ever, that for some years prior to the date of the 
codicil the co.’s slate works had been, to the know- 
ledge of testator, & at the time of Jiis death still 
were, carried on almost entirely by underground 
or mining operations, & not by quarrying : — 
Held : as against residuary legatees, the shares 
passed under the specific bequest. 

I find that the authorities both at law & in 
equity concur in this, that, if the operations carried 
on are in fact mining operations, & not surface 
operations, whatever may be the material gained, 
whether it be slate, as in the present case, lime- 
stone, as in R, v. Sedgley Inhabitants^ No. 6, 
ante, or clay, as in 72. v. JHrdteU, No. 6, ante, the 
criterion is, not f.he material obtaineni, but the 
mode in which it is obUiin. d (Malins, V.-C.). — 
Cleveland (Dowager Duchess) v. Meyhick 
(1867), 37 L. J. (^h. 125 ; 17 L. T. 238 ; 16 W. R. 
104. 

Annotation: — ^Befd. Jones v. Cwmorthon Slate Co. (1879), 4 

Ex. D. 97. 

9. Slate quarry worked by underground 

workings.] — A slate quarry, worked by means of 
underground workings by levels, is a mine within 
the intention of Metalliferous Mines Regulation 
Act, 1872 (c. 77). — SiM v, Evans (1875), 23 W. R. 
730 ; sub nom. Sims v. Evans, 40 J. P. 199. 


Annotation : — Befd. Jones v. Cwmortlien Slate Co. (1879), 4 
Ex. D. 97. 


10. Slag heap not a mine.1 — Scott v. Mid- 
land Ry. Co. (1897), 01 J. P. 358 ; 13 T. L. R. 
398 ; 41 Sol. Jo. 609, D. C. 

11. Mine extending over property of several 
owners — Whether each property a “ mine.'*] — 
One mine may extend over the properties of twenty 
different owners ; & in my opinion each property 
may be a “ mine ” (Melj.or, J.). — Van Mining 
Co. V. Llanidloes Overseers (1870), 1 Ex. D. 
310 ; 45 L. J. M. C. 138 ; 34 L. T. 692 ; 40 ,T. P. 
508. 


12. What mine ** includes — Depends on in- 
tention.] — (1) I cannot help thinking that the true 
text of what are mines & minerals in a grant wiis 
suggested by James, L.J., in Hca-t v. Gill, No. 11, 
post, & although the Ix)rd .Justice h( 3 ld himself 
bound by autliority so that he yielded to the 
technical sense whicli had been attiibuted to 
those words I still think (to use his language) that 
a grant of “ mines & minenUs ” is a question of 
fact “ what these words meant in the vernacular 
of the mining world, the commercial world, & 
landowners,'’ at t-he time when they were used in 
the instrument (Lord Hai^bury, C.). 

“ Mines ” & “ minerals " are not definite terms ; 
they are susceptible of limitation or expansion, 
according to the intention with which they are 
used (Lord Watson). 

The meaning of the word “ mines ** is not, I 


think, open to doubt. In its primary signification 
it means underground excavations or imdorground 
workings. . . - When used of unopened mines in 
connection with a particular mineral it means 
Httle more than veins or seams or strata of that 
mineral. . . . The word “ minerals ** undoubtedly 
may have a wider meaning than the word “ mines.” 
In its widest signification it probably means every 
inorganic substance forming part of the crust of 
the earth other than the layer of soil which sustains 
vegetable life (Lord Macnaghten). 

(2) In certain cases & for certain piloses a 
railway co. may enter upon lands containing brick 
earth & use that brick earth, although the land 
may not be delineated in the deposited plans, & 
although the powers of the co. to take lands com- 
pulsorily may have expired. . . . Neitlier railway 
cos. nor persons who copstnict waterworks require 
mines as such or are capable of working mines for 
profit (Lord Macnaghten). — Glasgow Corpn. v. 
Parie (1888), 13 App. Cas. 667 ; 58 L. J. P. 0. 33 ; 
60 L. T. 274 ; 37 W. R. 627 ; 4 T. L. R. 781, H. L. 
Annotations: — As to (1) Consd. Mid. Ry. & Kottering:, 
ThrapBton & Huntin^on Ry. v. RobiDBon (1889), 16 
App. CJas. 19 ; Johnstone v. Crompton, (1599] 2 Ch. 190 ; 
G. W. Ry. V. Blades, [1901] 2 Ch. 624. Expld. He Todd. 
Birleston Sc N. £. Ry., (1903] 1 K. B. 603. Consd. 
G. W. Ry. V. Carpalla United China Qay Co., [1909] 1 Ch. 
218 ; Skey v. Parsons (1909), 101 L. T. 103 ; N. B. By. 
«. Budhill Coal & Sandstone Co., (1910] A. C. 116. Beld. 
Soott V. Mid. Ry., [1901] 1 K. B. 317 : Greville v. HemliiS' 
way (1902), 87 L. T. 443 ; Baniard-Arfirue-Roth-Steams 
Oil & Gas Co. V, Farquharson, [1912] A. C. 864 ; Australia 
Commonwealth v. Haseldel), [1921 ] 2 A. C. 373. As to (2) 
Consd. Jersey v. Neath Poor Law Union Grdns. (1889), 22 
Q. B. D. 555 ; Manchester Corpn. v. New Moss Colliery, 
[1906] 1 Ch. 278. Ezpld. ft Diftd. G. W. Ry. v. Carpalla 
United China Clay Co., [1909] 1 Ch. 218. Btfd. Eden v. 
N. E. Ry., [1907] A. C. 400. Oencratly, Befd. Bishop 
Auckland Industrial Co-op. Flour & ProvlHlon Soc. v. 
Buttcrknowle Colliery Co. (1904), 73 L. J. Ch. 335 ; Rugby 
Portland Cement Co. v. L. & N. W. Ry., [1908] 2 E. B. 
606. 

13. ,] — Barnard - Argue - Roth- 

Stearns Oil & Gas Co., I/td. v. Parquharson, 
No. 66, post. 

14. Vein.] — Abinger (Lord) v. 

Ashton, No. 776, post. 

See, also, Nos. 19-21, post. 

15. Unopened mine.] — Case op Mines, 

R. V. Northumberland (Earl), No. 116, post. 

16. .] — A mine is not properly so 

called until it is opened, it is but a vein of coals 
before ; & this was the opinion of Lord Coke {per 
Cur.). — Astry v. Balia.rd (1677), as reported in 
2 Mod. Rep. 193 ; 86 E. R. 1019. 

Annotation : — Befd. Hodgkinson r. Fletcher (1781), 3 
Doug. K. B. 31. 

17. Chamber containing minerals.] 

— (1) A lease of waste land of a manor recently 
inclosed by the lessc»e, contained a reservation to 
the lessor, the lord of the manor, of the mines & 
quarries, with full power to win work the same, 
with free wayleave ic passage to, from & along the 
same, on foot or on horseback^ with all manner of 
carriages, & a covenant by the lessor that in 
working the mines & using the liberties & privileges 
reserved, he would do as little damage &, spoil to 
the soil & herbage of the premises demised as he 
conveniently could do ; — Held : the lt>ssor ft those 
claiming under him were entitled not merely to a 
right of way for the pm*pose of working the re- 
served minerals, but to an absolute wayleave which 
might rightfully be used for the purpose of working 
minerals not under the demised property ; the 
lessee was entitled to support for the surface of 
the land at incident to the demise thereof. 

(2) There is no doubt that the whole containing 
chamber which has the minerals is the mine 
(Wood, V.-C.). 

(3) Form of the order for an injunction in such 
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a case.— Proud v. Bates (1866), 6 New Bep. 02 ; 
34 L. J. Ch. 406 ; 12 L. T. 666 ; 13 L. T. 01 ; 11 
Jut. N. S. 441. 


Consd. Hamilton v. Graham (1871), 
66. Befd. Wakefield v. Buocleucli 
613 ; Ballacorkish Silver. Load & 
IfarrlHon (1873), L. R. 5 P. C. 49 ; 
1876), 3 Ch. D. 826 ; Batten Pooll 
Ch. 256. Oenerallv, Befd. Whid- 
for England (1877), 37 L. T. 346. 

18. ,] — The holder of a miniiig 

lease from the Crown is not liable to make com- 
pensation for the withdrawal by percolation into 
his mine of water which would otherwise have 
flowed into, or having flowed into, would have 
been retained in the wells & springs of the super- 
jacent land. 

It is not a niei'e liberty to work the mines which 
the lord^ has ; but the Act [Act of Tynwald, 
1703] afflrms that he has excepted out of the grant 
not only the minerals, but that portion of the soil 
wliich contains the minerals & whi(;h constitutes 
the “mine” (Lord Penzance).— Ballacorkish 
Silver, Lead & Copper Mining Co. v. Harrison 
(1873), L. It. 5 C. P. 49 ; sub iwm. BALliACORKiSH 
Mining Co. v. Dumbell, 43 L. J. P. C. 19 ; 29 
Ij. T. 668 ; 38 J. P. 148 ; suh riom. Dumbell v. 
Bellacorkish Silver, Lead Sl Copper Mining 
Co., 22 W. R. 277, P. C. 

Annotati^ : — Coilld. Eardley v. Granvillo (1876). 3 Cli. D. 

826. Befd. A.-Q. for Isle of Man r. MylcjhrcesL (1879), 4 

App. Cas. 294. 


Annotations : — As to (1 ) 
L. R. 2 & Div. ] 

(1867), L. R. 4 Eq. 
O>ppor Mining Co. v. 
Eardley v, Granville ( 
V. Kennedy, [1907] ] 
borne v. Eccl. Coinrs. 


19 . Vein.] “Case in which three 

giants of land, reserving the minerals, but each 
reservation varying in substance & expression, 
were held to have i*espectively secured, & not to 
have secured, a right to carry outside minerals 
underneath & through the land granted. 

Coals & coal-mines mean, I appre^hend, when 
unopened mines are spoken of, notliing more nor 
less than the veins or seams of coal underlying the 
surface (Lord Selborne). 

It appears to me, that being upon a grant or 
reservation of minerals, primd facie it must bti 
presumed that the minerals are to be enjoyed, 
therefore that a powei* to get them must also be 
granted or reserved, as a necessary incident (Lord 
Chelmsford). — Ramsay v. Blair (1870), 1 App. 
Cas. 701, H. L. 

Annotaiimhs : — Gonsd. BatUm Pool! r. Kcimody, [19071 1 
Ch. 266. Befd. Powell r. Vickorinuii (1887), 3 T. L. It. 
368 ; Buttorley Co. t?. New Huckuall Colliery Co., 11909J 
1 Ch. 37. 


20. -.] — Glasgow Corpn. r. 

Fabie, No, 12, ante, 

21. Workings — Underground road.] — 

Batten Pooll v. Kennedy, No. 1019, pod, 

22. Cavity after minerals removed.] 

Batten Pooll v. Kennedy, No. 1019, post. 

Within Railways Clauses Consolidation Act, 
1845 (c. 20), s. 77 .] — See Compulsory Purchase 
OP Land, Vol. XI., pp. 160, 161, Nos. 328, 330. 

Within Waterworks Clauses Act, 1847 (c. 17).! 
See Compulsory Purchase op Land, Vol. Xi., 
p. 161, Nos. 337, 338. 


Sect. 2.-^“ QUARRY.” 

See (Quarries Act, 1894 (c. 42), s. 1. 

23. Distinguished from mine — Surface work- 
ing,] — Darvill V. Roper, No. 1, ante. 

24. .] — Bell v. Wilson, No. 2, ante, 

26. " Gravel pit.] — What are called 

mines & what ore minerals probably within the 
meaning of the Act of Parliament [Railways 


Clauses Consolidation Act, 1845 (c. 20)] are some 
beds of gravel or some beds of clay lying near the 
surface, & it is said they can only be worked from 
the surface. As far as 1 know gravel pits are 
always open to the surface, I never heard of 
a gravel pit whicli was worked as a mine (Jessel, 
M.R.). — Errington V, Metropolitan District 
Ry. Co. (1882), 10 Ch. D. 559 ; 61 L. J. Ch. 305 ; 
46 L. T. 443 ; 30 W. R. 063, C. A. 

Anmiatiuns : — Befd. Mid. Ry. v, Huimchwood Brick & Tile 
Co. (1882), 20 Ch. D. 652 ; Mid. Hy. & Kettering, Thrap- 
ston & Hiiiitiugduii Ry. r. KobiiiHon (1889), 15 App. Cas. 
19 ; Uuabou Brick & Terra Cotta Co. v. G. W. Ry., 
118931 1 Ch. 427 ; G. W. Ry. r. BladoH, [19011 2 Ch. 624. 
menta. WilkinBon v. Hull, Barnsley & West Riding 
.function Ry. & Dock Co. (1882), 46 L. T. 455 ; Pountney 
V. Clayton (1883), 11 Q. B. I). 820 ; Lewis v. Weston- 
Snpor-Maro L. B. of Health (1888), 59 L. T. 76i) ; G. N. 
Ry. V. I. U. Coinrs., [1901] 1 K. B. 416; N. K. Ry. v, 
Ueokltt (1913), 109 L. T. 327. 

26. .] — (1) In 1829 land was con- 
veyed by J. in fee to T., reserving all mines of 
co^, cuhn, u'on, & all other mines ^ minerals 
whatosever, except stone quarries, with power to 
work the samcj, & makt) roads & other works, but 
the surface not to be disturbed without the surface 
owner’s consent, except for making one i*oad & one 
sewer, &> J. making compensation for all damage. 
The N. guardiiins, with consent of the owner of 
the land, made a sewer passing thi'ough a bed of 
brick earfh & clay : — Held : J., the mineral owner, 
was owner of the brick earth & clay, entitled to 
compensation from the N. guardians. 

(2) The conveyance is of all the lands, tenements, 

& hereditaments mentioned in the schedule, & 
if there were no reservation, that would carry all 
the minerals within the ambit (Loud Esher, M.R.). 

. (3) A (piaiTy is a tiling wliich is worked in that 
way [by taking away the surface] & not by sinking 
a shaft. . . . But wc have lierc^ t-o consteue the 
word “ minerals ” rather than “ mines.” Is the 
word “ minerals ” wliich cjomes iifter the word 
“ mines,” to be conti oiled by it ? That was one 
of the matters which Mellish, L.J. discussed & 
mlcd upon in llext v, (HU, No. 41, post, & 1 do 
not understand that it is disputed that on tliat 
point h(* was entirely right when he said that the 
authorities show that the word “ mines ” coming 
befoitJ “ minerals ” does not I'cstrict the sense of 
the latter (Lord Esher, M.R.). 

(4) It secerns to me, theriiforc, that the rule laid 
down in Hext v. GiU, No. 41, post, is a rule 
wliich arises directly from the character of the 
transaction, & is a sound rule of construction 
unless there is sometliing in the context to tlirow 
light upon & alter it (Bowen, li.J.). — Jersey 
(Earl) v, Neath Poor Law Union Guardians 
(1889), 22 Q. B. D. 555 ; 68 L. J. Q. B. 673 ; 53 
J. P. 461 ; 37 W. U. 388 ; 5 T. L. H. 337, C. A. 
Itmotdums : — As to (1) Consd. JolmKliuH* v. Crumpton, 

1 1 899 J 2 Gli. 190 ; G. W. Ry. v. BladcK, [1901] 2 Ch. 624. 
Apld. Groville V. Hemingway (1902), 87 L. T. 443. Befd. 
Laiticn V. Sylvester, 1 1908] A. C. 295 ; S.S. Knutuford v, 
Tillmuiinu (1908), 99 L. T. 399 ; Slooiuvaart M. Sophie ii. 
V. Morcliaiits’ Marino IiiHce. (1918), 35 T. L. 11. 25 ; 
S.S. Mogtiliild V. McIntyre, [1920] 3 K. B. 321. Gmtrullv, 
Befd. lie Todd, Birleyton He N. E. Jty., [1903] 1 K. B. 603. . 

27. Extraction in large blocks.] — It is 

somewhat difllcult to deiine what a (luarry is, but 
1 tliink tiiat the word gemu'ally means a place 
whei*e ^ lic material is got out in a large sliape like 
blocks, A; not where it is got in sm^ill pieces like 
coal & ironstone (Bramwell, L.J.). — ^Jones v. 
C^WMOKTHKN Slate Co. (1879), 5 Ex. T). 93 ; 49 
L. J. Q. B. no ; 41 J.. T. 675 ; 41 J. P. 168 ; 28 
W. R. 237 ; 1 Tax Cas. 267, C. A. 

Anntdalion : — Befd. Glasgow Corpu. o. Fario (1888), 13 
App. Cas. 657. 

28. What ** quarry ” includes — Not slag heap.] 
— Scott v. Midland Ry. Co., No. 1225, jxwf. 
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SBCr. 3.— COLLIERIES AND MINING 
CONCERNS. 

29. Includes seams & workings.] — County of 
Gloucester Bank v. Rudry Merthyr Steam & 
House Coal Colliery Co., No. 292, post 

80. Distinguished from unopened mine.] 

— I am not disposed ... to say exactly what a 
“ colliery means as distinguished from land with 
minerals under it. It docs mean something diiler- 
ent no doubt. No conveyancer nor any one else 
would ever desciibe mineral property at present 
unworked as a ** colliery.” That is to say, no one 
would describe so many acres of land under which 
a seam of coal was known to lie as being a colliery 
when there was no shaft through wldch to get at 
the coal, & no underground workings (2eke- 
wicH, J.).— Chaytor V . Trotter (1901), 87 L. T. 

'3S ; revsd, on other grounds (1902 ), 87 L. T. 30, 0. A. 
Annotaiian: — ^Re!d. Ite Morgan, Vachell v. Morgan, [1914] 

1 Cii. 910. 

31. Colliery a trading concern.] — Rose v. 
Nixon (1737), cited 2 Jac. & W. at p. 555 ; 37 
E. R. 740, L. C. 

Annotaiimia: — Consd. Rowo v. Wood (1822), 2 Jac. 8c W. 
.553. Befd. Jeflerys v. Suiitli (1820), 1 Jac. & W. 298. 

32. .] — A colliery is a trade & therefore 

an account may be taken of the profits here. — 
Story v. Windsor (Lord) (1743), 2 Atk. 630 ; 

20 E. R. 776, L. C. 

Annotations: — Apld. Fiipp r. Chard Uy., Fripp v. Hridgc- 
wAlcr 8c Taunton Canal, etc., Co. (1853), 11 Haro, 241. 
Mentd. Pago v. Lover (1794), 2 Vos. 450 ; Jackson v. 
Rowe (1830), 9 L. J. O. S. Cli. 32. 

33. .] — Pultbney , . Warren (1801), 6 

Ves. 73 ; 31 E. R. 944, L. C. 

Annotations : — Mentd. Cuplt v. Jackson (1824), M'Cle. 495 ; 
Grant v. Grant (1830), 3 Sim. 340 ; Brown v. Nowall 
(1837), 2 My. & Cr. 558 : East India Co. v. Campion 
(1837), 11 Bll. 158 ; Howell v. Howell (1837), 2 My. & Cr. 
478 : Attwood V. Burton, Same v. Hailey, Same v. Small 
(1839), 8 L. J. Ch. 145 ; Haig v. Homan (1841), 8 Cl. &; Fin. 
320 ; Be Franks (1851), 10 L. T. O. S. 529; Hicks v. 
SaUitt (1854), 3 De G. M. & G. 782 ; Thomas v. Thomas 
(1855), 1 Jur. N. S. 1100 ; Knight v, Bowyor (1857), 23 
Beav. 009 ; Wright v. Chard (1809), 1 Dc G. F. & J. 567 ; 
Sawyer v, Goodwin (1867), 30 L. J. Ch. 578 ; Phllilps v, 
Buiiifray (1883), 24 Ch. D. 439. 

34. .J — Jefferys V. Smith, No. 198, post, 

35 . .] — A mining concern is a trading 

concern (Parke, B.). — Tredwen v. Bourne 
(1840), as reported in 6 M. W. 461 ; 9 L. J. Ex. 
290 ; 151 E. R. 493. 

Annotations : — Consd. i2e Bradbury, Ex p, Emery (1854), 

4 De G. M. & G. 901. Mentd. Barnett v. Lambert (1846), 

15 M. & W. 489 ; lUcketts v. Bennett (1847), 4 C. B. 686 ; 

Be Gorman Mining Co. (1854), 2 Eg. Rep. 983 ; Forbes v, 
Marsliaii (1855), 3 W. R. 480 ; Peel v. Thomas (1855), 3 
C. L. R. 397. 


Sect. 4.— " MINERALS.** 

Sub-sect. 1. — In General. 

See Law of Property Act, 1*925 (c. 20), s. 205 (1) 
(ix) ; Land Registration Act, 1925 (c. 21), s. 3 
(xiv) ; Trustee Act, 1925 (c. 19), s. 68 (6) ; Settled 
Land Act, 1925 (c. 18), s. 117 (1) (xv) ; Universities 
dc College Estates Act, 1925 (c. 24), s. 43 (vii). 

36. Mo strict definition attainable.] — No defini- 
tion of “ minerals ” is attainable, the variety of 
meanings which the use of the word “ minerals ” 
admits of being itself the source of all the difficulty 
(Loud Lobeburn, C.). — Caledonian Ry. Co. v. 
Glenboig Union Fireclay Co., [1911] A. C. 290 ; 
«0 L. J. P. C. 128 ; 104 L. T. 657 ; 75 J. P. 377, 
IJ. L. 

Annolations: — Befd. Baniard-Arguo-Roth-StcaruB Oil Co. 


AND Quarries. 

V. FarguharBon (1912), 107 L. T. 332 ; Symington v. 
Calo. Ky., [1912] A. O. 87 ; Austria Commonwealth v. 
Hazcldel], [1921] 2 A. C. 373. 

87. Substance composing crust of the earth.] 

— The term “ mineral ” according to the scientific 
or popular meaning, comprises every one of the 
productions which constitute what is called the 
crust of the earth ; but that is not the sense in 
which the ct. would necessarily interpret the word 
in an exception to a grant, as the intention of the 
parties must be regarded. — ^Bell v. Wilson 
(1865), 2 Drew. & Sm. 395 ; 6 New Rep. 81 ; 34 
L. J. Ch. 572 ; 12 L. T. 529 ; 11 Jur. N. S. 437 ; 
13 W. R. 708 ; 62 E. R. 671 ; on appeal (1866), 1 
Ch. App. 303, L. JJ. 

Annotations: — Befd. Mid. Ry. v, Chockloy (1867), L. R. 4 

Ed. 19 : Hext v. Gill (1872), 7 Ch. App. 699 ; A.-G. for 

IhIo of Mon V. Mylchreest (1879), 4 App. Cas. 294 ; Mid. 

Uy. V. Haunohwood Brick & Tilo Co. (1882), 20 Cb. D. 

552 : A.-Q. V, Welsh Granite Co. (1887), 35 W. U. 617 : 

Glasgow Corpn. v. Fario (1888), 13 App. Cas. 657 ; Mid. 

Ry. r. Robinson (1889), 15 App. Cas 19 ; Grcville v. 

Hemingway (1902), 87 L. T. 443. Mentd. CSovoland v. 

Moyrick (1867), 37 L. J. Cb. 125. 

88. .] — The lessees of land, demised for a 

term of ninety-nine years, while making excava- 
tions in pursuance of their lease, discovered em- 
bedded in the soil a boat made of oak, & supposed 
to be at least two thousand years old : — Held : the 
boat at the date of granting the lease belonged to 
the lessors, whether it was to be deemed a mineral, 
or part of the soil, or a chattel, &> there was nothing 
in the lease which was sufficient to pass to the 
lessese any propcHy in the boat ; the definition 
of “ minerals ” as all substances which can be got 
from underneath the ground for the purpose of 
profit ” must be taken as confined to all substances 
actually forming part of the natural soil, & there- 
fore as not including the discovered ancient boat.- — 
Elweh V, Brigg Gas Co. (1886), 33 Ch. D. 562 ; 
55 L. J. Ch. 734 ; 55 L. T. 831 ; 35 W. R. 192 ; 2 
T. L. R. 782. 

Annotation: — Mentd. South Staffordshire Watci’works Co. 

V. Sharman (1896), 74 L. T. 761. 

39. .] — Glasgow Corpn. v, Fauie, No. 

12, ante. 

All substances other than agricultural surface — 
Derived from mine or open workings.] — Sec No. 3, 

ante, 

40. Product derived from mine.] — Bell v, 
Wilson, No. 2, anic. 

41. Ordinary commercial meaning assigned.] 

— By a deed executed in 1709, the lord of a manor 
granted certain copyholds in fee, reserving all 
mines & minerals within & under the iiremises, 
with full liberty of ingress, egress, & regress to & 
for the grantor, his heirs, etc., to dig & search for, 
& to take, use, & work the excepted mines 
minerals: — Held: kaolin or china clay was a 
mineral within the reservation ; the grantor was 
not entitled to get the china clay, inasmuch as it 
could be got only in a manner utterly destructive 
of the surface, & as the deed did not clearly 
reserve to him power to destroy the surface, & did 
not contain any provision for making compensa- 
tion for injury done to the surface. 

The word “minerals” includes every fossil 
substance, every substance, in fact, of every kind 
which can be got from underneath the sui'face & 
for a profitable purpose. . . . The word “ minerals ” 
includes everything which can be got under the 
surface of the earth for the purpose of profit, 
unless there is something in the context or in the 
nature of the transaction which would induce the 
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41 i. Ordinary commercial meaniny 


aasiffned,] — Tho words “ mluos & 
znixieEalB ** in the ezooptloD are to be 
UQderstood in their popular & ordinary 


8c not in their soientifie meaning. — 
Qbsnbr V, Gab Go. (1853), 2 N. S. R. 
(James) 72.— CAN. 
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ct. to give it a more limited meaning (Mellisu, 

L.J.). 

When an owner of both mines & minerals sells 
the surface, & reserves the minerals & gives liimsclf 
power to get minerals, he ought to frame liis power 
in such language, if he intends to destroy the 
surface, that the ct. ought tt) be able to say that 
that is clearly the intention of the parties (Mel- 
LISH, L.J.). 

The long & uniform series of authorities appear 
to me to have established a very convenient & 
consistent system, giving the mineral owner every 
reasonable profit out of the mineral treasures & 
at the same time saving the landowner’s practical 
eigoyment of his house, gardens, fields h woods 
without which the grant to iiim would have been 
illusory. But for these authorities I should have 
thought that what was meant by “ mines & 
minerals ” in such a grant was a question of fact 
what these words meant in the vernacular of the 
mining world & commercial world & landowners 
at the end of the last century (Jambs, Li.J.). 

The autliorities seem to show that where there 
is an exception of “ mines & minerals,” the putting 
the word “ mines ” before “ minerals ” does not 
restrict the meaning of the word “minerals” 
(Mellish, L..T.). — llEXT V. Gill (1872), 7 Ch. App. 
099 ; 41 L. J. Oh. 761 ; 27 L. T. 291 ; 20 W. Jt. 
957, L. JJ. 


Annoiaiiona : — Consd. Aspdon v. Seddon (1874), 10 Ch. App. 
390, n. ; A.-C. for lalo of Man v. Mylclirooat (1879), 4 App. 
Cas. 294. Apld. Davis v. Troharno (1881), 6 App. Otis. 
400 ; Robinson v. Milnu (1884), 63 L. J. Ch. 1070. Ezpld. 
EIwos r. Hriflre Gas Co. (1880), 33 Ch. D. 602. Apld. A. -G. 
V, Welsh Granite Co. (1887), 35 W. R. 617. Consd. 
Glasgow Corpn. v. Farie (1888;, 13 App. Cas. 657. Folld. 
Jersey v. Nouth I'oor Law Union GrdiiH. (1889). 22 
Q. 11. D. 665. Ezpld. Johnstone v, Crompton, 11899] 2 
Ch. 190. Distd. G. W. Uy. v. Illadcs, IIUOIJ 2 Ch. 024. 
Apld. Grovillo v. Hemingway (1902), 87 L. T. 443. Dbtd. 
lie Todd, Birlostou & N. E. lly., [1903] 1 K. B. 603. Ho 
IBovvkn, L.J.] says that Ilexi v. Gill is incoiiHisUmt with 
what I thuro [in OlaagoM} Corpn. v. Farie (No. 12, ante)] 
said ; & so It is, & 1 Intended what 1 said to be incon- 
sistont with HeH v. Gill (Loud Halsbuby, C.). Consd. 
Bishop Auckland Industrial Co-op. Flour &; Provision 
Soc. V. Buttorknowie Colliery Co. (1904), 73 L. J. Ch. 335. 
Apld. Thomson v. St. Catharine’s College Cainbriilge, 
etc., [1919] A. C. 408. Reid. Kardley v. Granville (1870), 
24 W. R. 528 ; A.-G. v. Toniliue (1877), 5 Ch. D. 760 ; 
Gill V. Dickinson (1880), 5 Q. B. D. 169 ; Loosoiuon) v. 
Tiverton & North Devon Ry. (1882), 22 Ch. D. 25 ; Mid. 
Ry. V. Haunchwood llrlck & Tile Co. (1882), 20 Ch. D, 
652 ; Bell v. Love (1883), 10 y. B. D. 647 ; Pountnoy i 
Clayton (1883), 11 Q. B. D. 820 ; Tucker v. Linger (1883), 
8 App. Cos. 508 ; Love v. Bell (1884), 9 App. Cas. 280 ; 
Shaito V, Bolckow, Vaughan &. Eccl. Comra. (1838), 4 
T. L. R. 627 ; Consott Waterworks Co. r. Kltson (1889), 
[1922] 2 Ch. 187, n. ; Westmoreland v. New Sharlston 
Colliery Co. (1898), 79 L. T. 716 ; Re Constable & Crans- 


(1908), 99 L. T. 869 ; Butt<»rley Co. v. New Huckiiall 
Colliery Co., [1909] 1 Ch. 37 ; Skey v. Itoons (1909), 101 
L. T, 103 ; N. B. Ry. v. Budliill Coal & Sandstone Co., 
119101 A. C. 116 ; I. R. Comrs. v. Joicey (No. 2), [1913J 
2 K. B. 580 ; Westlioughton U. C. v. Wigan Coal & Iron 
Co., [1919] 1 Ch. 159 ; Wolldon v. Buttorlcy Co., [1920J 
1 Ch! 130.^ Mentd. llLu i;. Byron (l»77h 4 Ch D 607 ; 
Newington L. B. v. Cottingham L. B. (1879), 12 Oh. D. 
725 ; Hedloy v. Bates (1880). 49 L, J. Ch. 170 ; Shafto ». 
Bolokow, Vaughan (1887), o4 Ch. D. 725 ; PlilUlps r. 
Thomas (1890), 62 L. T. 793 ; Leokhampton Quarrlw 
V. Ballinger He Cheltenham R. D. C. (1^04), 68 J. 1 . 464 , 
Dickens v. National Telephone Co., National lelephoiie 
Co. V. Hythe Corpn. (1911), 75 J. P. 557 ; Thornhill v. 
Weeks, [1913] 1 Ch. 438. 

42. ,] — Glasgow Cohpn. v. Farie, No. 12, 


43. .] -- In the first place, I think it is 

clear that by the words ” or other minerals ” 
exceptional substances are designated, not the 
ordinary rock of the district. In the second idace, 
I think that in deciding whether or not m a par- 
ticular case exceptional substances are minerals, 
the true test is that laid down by Lord Halsbury 


in Glasgow Corpn, v. Farie, No. 12, ante, TJie 
ct. has to determine ” what these words meant in 
the vcmaculair of the mining world, the commercial 
world, & landowners ” at the time when the 
purchase was effected, & whether the particular 
substance was so regarded os a mineral (Loud 
Lorbburn, C.). 

The purpose of profit may have a bearing upon 
the question whether certain substanc^ have been 
recognised as included in the term “ minerals,” but 
does not necessarily determine that they have 
been ordinai*ily understood to be so included 
(Lord Gorell). — ^Nortii British By. Co. v, 
Budiiill Coal & Sandstone Co., [1910] A. C, 
116 ; 70 L. J. P. C. 31 ; 101 L. T. 600 ; 26 T. L. B. 
79 ; 54 Sol. Jo. 79, II. L. 

Annotatiema : — Apld. Colo. Hy. v. Gleuboig Union Fireclay 

Co., [1911] A. C. 290. Consd. A.-G. V. Salt Union, [1917 J 

2 K. B. 488. Reid. Bamard-Arguo-Roth-SteamB Oil Co. 

V. Farquharson (1912), 107 L. T. 332 ; Symington v, Calo. 

Ry., [19121 A. C. 87 ; Australia Commonwealth v. Hazel- 

deU, [192112 A. C. 373. 

44. Whether capability of extraction for profit 
the test.] — Hext v. Gill, No. 41, ante, 

45. Substances forming part of natural 

soil.] — Elwes V, Brigg Gas Co., No. 38, ante, 

4 Q, Substances obtained by mining or 

quarrying.] — By an inclosuro Act, passed in 1812, 
certain common lands in Wales were allotted, an 
allotment being niadt? to the king as lord of the 
manor in iH^spect of his right to the soil. The Act 
gave the Comrs. of Woods & Forests the right to 
sell the allotment made to the king, subject to the 
rights of tlie king to the “ mines, ores, minerals, 
coal, limestone or matter whatsoever ” in or under 
the same ; He contained a proviso reserving bo the 
king liis rights to any “ mines, ores, minerals, coal, 
limestone or slate ” in tll(^ common land, all 
rigJits royalties previously bedonging to the king, 
& gave a right of compensation to tlie owners of 
the land for any damage done in digging, raising, 
& carrying away such mines, etc. : — IJ eld : tlie 
word “ minerals ” included granite, & the Ci'own 
was entitled to win tlie gramitc by open workings. 

The many caiscs wliich have been cited go to 
establish the dcihnition, especially the cases of 
AMJ, for Isle of Man v. Mylchreest, No. 52, post, 
A. Ilcxt v. Gill, No. 41, ante, where Mellibii, L.J., 
states the result of the authoiities. 

It is evident from these caiscs that “ minerals ” 
mean substances which can be got from beneath 
the surface not by mining only, but also by 
quarrying for the purposes of profit (Lord Esher, 
M.li.). — A.-G. V, Welsh Granite Co. (1887), 35 
W. R. 617 ; 3 T. L. U. 573, C. A. 

4 . 7 moUdv>n IlayloH v. Pease & Partners, [1899] 1 

Oh. 567. 

47 , Test not conclusive.]-^- Jersey (Earl) 

V. Neath Poor Law Union Guardians, No. 26, 
ante. 

43, .] — North Britisii By. Co v, 

Budhill Coal & Sandstone Co., No. 43, arUe. 

49 . Substances having independent value.] 

— Defts. were the lessees of certain lands under 
a lease dated Bept. 30, 1860, granted by the 
predecessor in title of pltf. The lease contained 
the fob owing reservation : “ except nevertheless 
A always reserved out of this demise all mines A 
minerals within or under the said land.” Lefts, 
had, for the purpose of obtaimng water, com- 
menced to construct a borehole eighteen inches in 
diameter, A had already bored through a stratum 
of redrock A a layer of coal from six to eight inches 
in thickness i—Held : although the substances in 
question could not, as was admitted, be worked 
at a profit at the present tune, they fell within the 
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reservation in the lease as being substances which 
had a use & a value of their own independent 
of & separable from the rest of the sod.** — John- 
stone V, Crompton & Co., 11899] 2 Ch. 190 ; 08 
L. J. Ch. 550 ; 81 L. T. 105 ; 47 W. 11. 004. 

50 . Statutory reservation of 

minerals.] — The principles govoming cases like 
Hexi V. GilU Nu. 41, ante^ which deal with a 
reservation of minerals by virtue of a gi'ant or 
contract, are not applicable to the determination 
of cases arising out of a statutory reservation of 
minerals, like that contained in Bailways Clauses 
Consolidation Act, 1845 (c. 20), s. 77. 

(2) Though a mineral primd /acie includes any- 
thing lying under the land which has a value of 
its own as being capable of being used inde- 
j)endently of the land, yet tliat rule may be 
itiodiiied by the circumstances of the case where 
the mineral in question is accepted only by virtue 
of a statutory reservation. — Great Western By. 
Co. V. Blades, [1901] 2 Ch. 024 ; 70 L. J. Ch. 847 ; 
85 L. T. 308 ; 05 J. P. 701 ; 17 T. L. B. 093 ; 45 
Sol. Jo. 707. 

AmwtcUvma :~-A8 to (1) Reid. Grevllle v. Hominfirway (1902), 

87 L. T. 443. Aa to (2) Refd. Re Todd. Hirleston & N. £. 

Uy.. 11903J 1 K. B. 603 ; G. W. By. v. Carpallo United 

China Olay Co.. [1909] 1 Ch. 218 ; Skey v. Parsons (1909), 

101 L. T. 103 : N. B. lly. v. Budhill Ckial & Sandstone Co., 

[1910] A. C. 116. 

51. Meaning may be varied — By intention of 
parties.] — Bell v. Wilson, No. 37, ante. 

52. .] — It wes contended for the 

Crown that the word ** minerals ** . . . compre- 
hended clay & sand. Doubtless, the word in its 
scientidc & widest sense may include substances 
of this nature &, when unexplained by the context 
or by the nature & circumstances of the trans- 
action, or by usage, where evidence of usage is 
admissible, would, in most cases, do so. But the 
word has also a more limited & popular meaning, 
which would not embrace such substances, & it 
may be shown by any of the above-mentioned 
inodes of explanation that in the particular 
instrument to be construed, it was employed in 
this narrower sense (Sir Montague Smith).-- A.-G. 
p'OR Isle op Man v. Mylchreest (1879), 4 App. 
(’as. 294; 48 L. J. P. C. 30; 40 L. T. 704, 
P. C. 

Arijwtaiiorui : — Conid. Tucker r. Linprer (1882), 21 Ch. D. 18, 

Refd. A.-G. V. Welsh Grauito Co. (1887), 35 W. U. 617. 

53. ^ .] — Midland By. Co. v. Hauncii- 

wooD Brick & Tile Co., No. 3, ante. 

54. .] — Glasgow Corpn. v. Farie, 

No. 12, ante. 

55 . — .. _ — ,] — words “mines** & 

“ minerals ’* in an exception in a deed are not 
definite temis, but are susceptible of limitation or 
( expansion according to the intention with which 
tiiey am used. — Barnard-Argue-Both-Steabns 
Oil & Gas Co., Ltd. v. Farquharson, [1912] 
A. 0. 804 ; 82 L. J. P. 0. 30 ; 107 L. T. 332 ; 28 
T. L. B. 590 ; 57 Sol. Jo. 10, P. C. 

AniMtaluma A.-G. v. Salt Union, [1917] 2 K. B. 488 ; 

Australia Coniiiiouwoalth v. Hazeldell, [1921] 2 A. C. 373. 

56. By custom.] — Tucker v. Linger, 

No. 70, post. 

By statute.] —Aiec Compui^ory Pdrchase 

OF Land, Vol. XI., pp. 150, 151, Nos. 328-338. 

57. Whether meaning restricted by use In con- 
junction with mines.]— Darvill v. Boper, No. J, 
ante. 

58. .] — Hext V. Gill, No. 41, ante. 

59. .] — Jersey (Earl) v. Neath Poor 

Union Guaiidians, No. 20, ante. 


Sub-sect. 2. — What Particular Substances 
Included. 

60. Question of law.^ — (1) Many of the best- 
known minerals are mixtures of a large variety 
of different minerals if that word be used in its 
strict minoraJogical sense, but that does not pre- 
vent the well-known mixture being in the eye of 
the law a mineral (Fletcher Moulton, L.J.). 

(2) I cannot entertain any doubt as to china 
clay being a mineral. . . . The question is as to 
the interpretation of an ordinary English word in 
its proper legal acceptation, & that is for the ct., 
& is not a matter of evidence (Fletcher Moulton, 
1j..1.). — Great Western By. Co. v. Carpalla 
United China Clay Co., Ltd., [1009J 1 Oh. 218 ; 
78 L. J. Oh. 105 ; 99 L. T. 869 ; 73 J. P. 23 ; 25 
T. L. B. 91, C. A. ; affd. on appeal, [1910] A. C. 83, 
M. L. 

Annotaliona : — Aa to (\) Reid. Skey v. ParsouR (1900), 101 

L. T. 103 ; Cale. Ky. v. Glonhoig Union Fireclay Co., 

[1911] A. C. 290. Aa to (2) Refd. N. B. Ry. v. Budhill 

Coal & Sandstone Co., [1910] A. C. 116. 

61. Ancient boat — Not fossilised or petrified.] 
— Elwes V. Brigo Gas Co., No. 38, ante. 

62. Artificial formations — Mounds of refuse.] 

— Pltf. demised coal & iron mines to a co., which, 
in manufacturing ii*on from ironstone, produced 
large quantities of refuse, consisting principally of 
piotoxide of iron & silica, called “ tap cinder ’* or 
“ puddlers’ taps.** This refuse, which was at the 
time unsaleable, was thrown on the demised land 
& accumulated in large mounds. On the deter- 
mination of the lease pltfs. demised the land & 
minerals to defts., who only worked the coal, & did 
not add to the mounds. Afterwards defts. pur- 
chased the “ stores & other effects ’* on the land 
fmm pltfs. The tap cinder in the meantime had 
acqui]*ed a commercial value, & large quantities 
of it wei*e sold by defts. : — Held : pltfs. were en- 
titled to the mounds to an accoimt of the pro- 
ceeds of sale, inasmuch as the mounds, although 
they might have been removed by the co. during 
its lease, were not chattels passing under the sale 
of the stores & effects, & were not iron, or ironstone 
mines, seams, veins, or bods, oi>ened or unopened, 
or minerals within defts.* lease. 

Wliat is leased is, first, the coal, then the iron- 
stone, & then “ all mines, seams, veins, 6c> beds, as 
well opened as unopened, of all other minerals & 
clay lying & being within & under the lands from 
the surface down to & including the silver mine.” 
In my opinion this description applies only to 
what may be called natural formations in ^ on 
the land, not to aitificial formations such as these 
mounds (Bioham, J.). — Boileau v. Heath, [1898] 
2 Ch, 301 ; 67 L. J. Ch. 529 ; 78 L. T. 622 ; 46 
W. B. 602. 

63. Brick earth.] — The holder of a building 
lease, where mincr^ are reserved lias a right to 
dig foundations for buildings about to be erected, 
& dispose of the materials dug out, but not to do 
so in order to improve the surface as a building 
site. 

The lessee of a coal mine, under covenant to 
remove the spoil-bank at the end bf his term, was 
held to have a property in the material of the bank, 
so as to liave a right of action against a stranger 
removing part of it for brick making. 

The right to dig for, work, raise, & get the B. 
Mine carried with it the right to remove Ac appro- 
priate such portions of the strata as had to be 
removed either in making the necessary shafts Ac 
other workings to win it or in getting the coal 
itself when won (North, J.). 

In the case of Midland Ry. Co. v. Chechley 
(1867), L. B. 4 Eq. 10, in which a sect, was found 
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in an Act of Parliament very like the exception in 
tiuj present case, Romii.y pointed out that 

such words would iuchidc* every species of mineral 
which was within th(^ land as distinguished from 
under it, At- would include surf;ic<‘-working as well 
as mining ; & I take thc^ sin no view as to the wc»rds 
of ex(M‘ption horii (North, J.). — Robinson v. 
Milne (18K1), 58 J.. .1. Ch. 1070. 

64. .] — .Iehsey (hhVHL) V. Neath Poor 

Law Union Guardians, No. 20, ante. 

65. Brine.J -Defts. owned land on & in which 
were two vfjrtical shafts used by them for the 
purpose of pumping to the surface natural brine, 
'/.c. wat(^r which had beconu* fully saturated with 
salt in solution. The brim^ so pumped up was put 
by deft. t.o comm(*rcial ustj. It was impossibles to 
as(’erfain wh(^nc(^ the brines liad come or wheiv its 
saturation had takiui ])lace, but as tluMH^ wtu'o no 
surfa(H' subsid('n(;(^s within didts.’ land the infer- 
(*nce was that i»he biine did not come from & had 
not bc‘en saturated within the boundaries of defts.' 
land ; — Held : th(^ brine wfis a “ mineral '* within 
Mmince (1909 -10) Act, 1910 (c. 8), s. 20, & the 
mineral rights duty was tlierefore x>ayable by 
defts. on tlie rcmtal value of tlie rights so to work 
the brine. — A.-(r. v. Salt Union, Ltd., [19171 2 
K. B. 488 ; 80 L. J. K, B. 1020 ; 117 L. T. 110 ; 
83 T. Ti. R. 80.5. 

66. Clay.l -A.-G. for Isle of Man v, Myi.- 
ciiREKHT, No. 52, aide. 

67. .1 — .1krsp:y (Earl) v. Neatu Poor 
JjAw Union Guardians, No. 20, aide. 

eg. ,| -Georoe Skey Vo., Ijtd. v. 
Parsons, No. 79, post. 

Within Railways Clauses Consolidation Act, 

1845 (c. 20), s. 77. 1 -See (joMPULSOBY Purchase 
OP Land, Vol. XI., pp. 150, 151, Nos. ,329-332. 

Within Waterworks Ciauses Act, 1847 

(c. n).y-‘See OoMTULsoRY J Purchase op Land, 
Vol. XI., p. 151, No. 3,37. 

69. China clay.] — Uext v. Gija., No. 41 , aide. 

Within Railways Clauses Consolidation Act, 

1845 (c. 20), s. 77.]— -to Compulsory Puim^hase 
OF JjAND, Vol. XL, 1 ). 151, No. 888. 

Fire clay — Within Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 77.J See Compulsory Pur- 
(^IIASE OP IxAND, Vol. XI., p. 151, No. 881. 

70. Flints- Not when lying on surface.] -Pltf. 
.agr<*(*d to let to <left., on an agiicultuivd leas(‘, a 
fami in the chalk district, of Surrey, rcNserving 
to tiu* lessor “all mines minerals.” Deft. 
enUutHl under the .agreenumt, in tlie coui-se of 
husbandry turned uj) by the ydough large (piantities 
of flint stones, which he collected, carried away, A 
stild ; alh^giiig tlu^ exist-e.nce of a^ lo<jal cusIhrii 
I ntermitting to agricultural tt*nants in tlu^ distritd 
such carrying away & selling : — Held : tlu' rc^serva- 
tion of “ all mines <fc minerals " tt.) the lesstjr was 
not siilYitdent to extjlude th<‘ custom ; but in the 
absence of any proved custom, the mstTvation of 
“ mintTaJs ” to the lessor would include flirt ston<*s 
turned up by the plough. 

('onsidering, then, tlie peculiarity of the wording, 
considering tlv* position of the jiartit'-s & the nature 
of the custom, it seems to me that the word 
“ minerals w^as not intendt?d to be uscmI in such 


a sense as to cover those flints to which the custom 
related, though it might include flints not got 
according to the custom (.Tessel, M.R.). — Tucker 
r. Linger (1882), 21 Gh. D. 18 ; 51 L. ,T. Ch. 713 ; 
16 L. T. 894 ; ,30 W. R. 578 ; 0. A. ; on appeal 
(1888), 8 App. Cas. ,508, II. L. 

Aniuifntions : -Refd. .Torsoy r. Noath Union OrdiiH- C 1888), 
.')2 .r. I*. .'i82 ; Dasliwood v. Ma 4 ?niac. [1891] Cli. .106 ; 
lie CSouslahlo & CraiiHwiok (1899), 80 L. T*. lOL Hontd. 
l*rodiico BrokorH Co. v. Olympia OH & Cako Co., [1916] 
1 A. C. 314. 

71. Fossil bodies.]— IlBXT v. Gill, No. 41, ante. 
Within inclosure Act.] — See No. 46, ante. 


72. Freestone.] — Bell v. Wilson, No. 2, arite. 

73 . .] — I tliink myself it is very seldom 

that freestone ^ is likely to be n^garded as a mineral, 
but wliether it be so or not is to be decided in 
rt‘gard to the particular facta of the cas(i (Lord 
Loreburn, C.). — Symington v. (Caledonian Uy. 
(Jo., [19121 A. C. 87 ; 81 L. .1. P. C. 155 ; 106 L. T. 
193 ; 56 Sol. .lo. 87, 11. L. 

Atiiudaiioii : Refd. Australia (Joiiiinoinvoallh r. Ilazeldell, 

119211 2 A. C. 373. 

Granite — Within inclosure Act.] — Commons, 


Vol. XL, p. 62, No. 891. 

74. Gravel.] Gravtd tV siind arc minerals 
within (iuarri(‘S Act, 1891 (c. 42), s. 1.- -Scott v. 
Midland Hy. (Jo., [1901] 1 K. B. 817 ; 70 L. .T. 
il. B. 228 ; 88 L. T. 787 ; 65 .1. P. 185 ; 19 W. R. 
818 ; 15 Sol. .lo. 166, I). C. 

Limestone —Within Railways Clauses Consolida- 
tion Act, 1845 (c. 20), s. n.\^See Compulsory 
Purchase op JjANd, Vol. XI., p. 155, No. 866. 

75. Mixed mineral substances.) -Great West- 
Itv. (Jo. V. (Jarpatja United (Jhina Ciay 


(Jo., JjTD., No. 60, aide. 

76. Sand.] -A.-G. for Isle op Man v. Myt.- 
(MIREEST, No. 52, aide. 

77 . — .j--Sco'rr r. Miotand Ry. (^o., No. 74, 


ante. 

78. Sandstone.] - • A deed of convcjyance upon 
tiui sale of a plot of land convt^yed the laud to the 
purchaser “ (‘xcc|)t all c;oal, iron.stt>ne, other 
mines A mincuuls, iru-luding flrc‘clay, lying or 
b(Mrig within or under tlit* lands lier(d)y assim^l, 

A: it- iN*sc;rv(^d unto tht* owner's of thc^ excepted 
mines A min«*rals for the time bcdiig full lib(*rty, & 
power to work Ac get. the coal, ironstoiw) & other 
minerals by und(M'gi*ouncl working, & uw^ or 

How hissei^s to use so niucli of the clay lying 
within or under tlie land as might be necessary for 
making bricks for colliery purpow^s ; & th(| con- 
veyance of anothc*r plot of the'- land e^xcepted 
mines, beds & quar*ri(is (jf (joal, ironstones, & other 
mine*rals, including lire'clay,” lying uneler the? land. 
3'hc purchaser had openeid epiarries fe>r quarrying 
A: getting euirtain srindstone as building stone which 
lay at a considerables depth below the surf^e 
Held ’ the^ sandstoiwi was included within tho 
rese-rvatiein of the minerals.— Greville v. Heming- 
way (1902), 87 L. T. 413. 

79 , .1 — The mines At minerals under cer- 

tain land were convtjyed to A. in 1H85. In 1908 
thej owner of the surface pulled down two cottages 
& cut the soil in order to lay out a new roael. 
Clay to the depth of 8 feet or 4 feet was moved, 


PART I. SECT. 4, SUB-SECT. 2. 

66 i. rial/.]— Hii\iTKrtBi;BY v. Wal- 
lace, 118971 1 I. Tl. 381.— IR. 

721. Frcraltnie .] — ^A clauHC by wliicli 
a Kii|M?ri<>r ifseirvejel in a fcii-contract 
rlgiit t»» tlu* iniiieH He mincralK, did m>ti 
ifivo him right to a eiuarry of fitii;- 
Mt.oiie situatoel within the* laiidn. — 
MKNZIEH V. HKEADALBANE & He>LLAND 

(Earl) (1822), 1 Sh. Sc. App. 225 ; 
aifo. (1818), 19 Foe. Coll. 531.— SCOT. 

.T. — VOL. XXXIV. 


b. (Je)MM()NWKAL;m OF 

Australia v. Hazeli>bll, Ltd., 11921] 
2A. C. 37.1. P. C. AUS. 

0 .1 - Hods of linicHtone arc 

inchidt'd In tho ehdiiilUoii of “mines 
K iiiliicmlH.”— Fmire<nu»NK «. Hamil- 
TON (1890), 25 L. li. Jr. 18*1, 498. — IR. 

76 i. Mixed viineral fnibftta^es.] 
Iron stained cracks in Keowatin rock 
iinpresgnatoei lii places 
iron pyrites At perhaps pyrrnotlto , 


Held : not to he a discovery of valuable 
mineral within thej Act. — -lie llODU 
( 1907 ). M. C. (J. 61 ; ajCrd .,10 O. W. 11 . 
071 .— CAN. 

76 i. Naad.] — Stavles v. Young, 
11908] 1 I. it. 135.— IR. 

d. Mineral oils.\ In the original 

grant from the Crown, all “ mines & 
joineraJs “ were resm-ved. In a trans- 
fer by M. to ¥. all “ mines minerals, 
& mineral oils ’’ were reserved i- TTcId ; 

R H 
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Sect. 4. — Minerals*^ : Stib-seef. 2. Serls. 5 & 0: 

Svb-sect. ].] 

& a trench 12 feet deep was cut, in wliich sewc^r 
pipes were laid. A. iillcgt^d tliat a scam of clay 
1 foot below the suifacc A a b(jd of siindstono rock 
were being interfci’cd with, cV. A. asked for an 
injunction to restrain the trespass. TJiei'e was 
coal twenty yards below the surface : — Held : th(i 
surface clay A sandstone were not within the con- 
templation of the; pfirti(‘8 when the mines 
minerals wei*o grantc*d. — GKoitGK Skey & Co., 
Ltd. V. Parsons (1009), 101 L. :i\ 103 ; 25 T. L. H. 
708. 

Within Railways Clauses Consolidation Act, 

1845 (c. 20), s. 77. 1 See Compulsory Purchase 
OF JjAND, Vol. XI., p. 151, No. 335. 

80. Slag.J— ScoiT? V. M]])ij!Lni) Hy. Co., No. 
1225, post. 

Stone .] — See Commons, Vol. XI., p. 01, No. 8S0. 

- — Within special Act .] — See (Compulsory 
P iTRCiiASE OF Land, Vol. XL, p. 151, No. 33S. 

81. Tap cinder.] —PouncAU v. Heath, No. G2, 
ayitv. 


Sect. 5.- “SURFACE,” “LAND,” ETC. 

82. Land— Includes mines.] — (-ampbell v. 
Leach, Leach A Thomas v, (■amphell. No. 373. 

post, 

83. .] —Land, according to Knglish 

law, includes everytliing on or undei* the soil : 
all buildings that you mi».» erect on it ; alJ mines 
that you may sink under it (Jessel, M.K.). 
Newuomen V, (V»ULS0N (1877), 5 Vh. 1). 133; 40 
L. J. Ch. 459 ; 30 L. T. 385 ; 25 W. II. 409, V, A. 
Annotations: — Mentd. Finch v. (1. W. Hy. (1870), T) F.x. D. 

254; Now Wintlflor (iorpn. v. Stovoll (1884), 27 Cii. D. 
(1(15 ; Harris v. Flower (lOO l ), 90 L. T. 669. 

Within Land Clauses Acts,] — See Com- 
pulsory Purchase of Land, V^ol. XL, p. 107, 
No, 39. 

84. Close — Includes subsoil.] — (1) If the 

owner of the fee retains the right to the mint's At 
minerals, & has also tlie possession, he may main- 
tain an action for any invasion of his rights 
(Wilde, C.J.). 

(2) The t(irm “ close ” niiglit include tlie surface 
as well as the subsoil (Maule, J.). 

(3) There is no doubt that different/ strata of 
the soil may be tlie subjects of st'paralt? At distinct 
rights (Wilde, (J.J.). 

(4) To make trespass maintainable, plif. must 
not only have a right to the possession, but must 
have tlie actual possession (Wilde, C..T.). 

(5) It cannot be denied that the possession of 
the surface may be in one person Alt the ])ossession 
of At the right to th(^ sub-soil, in another. Such 
rights may be dei ived by grant ; or may be 
inferred from a long At uniform course of enjoy- 
ment, which will be supposed U) correspond with 
the int(u*est created by same grant (Wilde, C.J.). — 
Cox V, Clue (1848), 5 V, JL 533 ; 17 L. J. V, P. 
102; 10 L.T. O. S. 371 ; 12 Jur. 185 ; J30E. R. 987. 
AnntAcUions : — As to (5) Reid. Hm*k v, DaiiielN, [1925J 1 

K. B. 526. Univrally, Mentd. Pilffriiii r. Soiit-hainptoji 
& Dorcheater Hy. (I84f<). 12 Ji. T. O. 8. J27 ; JllcliardB r. 
Davies, 11921J 1 Ch. 90. 

85. Surface — Includes land except mines.] — 

We have to consider, wli ether, wlien the surface of 

“ mineral oils " come wltbJji the 
reservation of “ lulneruls ’* contained 
In the original nant. from the Crown, 

& therefore M. has no right to reserve 
mineral oils.*’ — Re Mackenzie & 

Mann, Ltd. «r. Foley (Sask.) (1909), 

10 W. L. R. 008.— CAN. 


land, by which is liero meant the soil lying over 
the minerals, belongs to one man. At the minerals 
belong to another . . . the owner of the minerals 
may remove them without leaving support 
(Ijoki) Campbell, C.J.).— IIumphries v. Broiiden 
(1850), 12 Q. R. 739 ; 20 L. J. q, H. 10 ; 10 L. T. 
O. H. 457 ; 1 10 E. 11. 1048 ; sub noui, lIUMFiiiES 
V, Rrogden, 15 ,Tur. 124. 

Antwiations Refd. Keyse v. Powell (185;i), 2 K. & H. 132 ; 
Sjiiart- ifj. Morion (1855), 6 P]. & B. 30 ; Palo. Hy. v. Sproi. 
(1850), 27 L. T. O. S. 264 ; Holmes v. J»owell (1856), 8 
Do G. M. & G. 572 ; Hoberls r. Haiucs (185(5), 6 E. & B. 
613 ; Hogers v. Taylor (1858), 2 H. & N. 828 ; Allaway r. 
VVagstaff (1859), 4 H. & N. 681 ; Jloiioinl v. liackiioiise 
(1859), K. B. E. 646 ; Huiitr. l*eak(' (1860), .iohn. 705 ; 
N. E. Hy. r. Elliott (18(50), 2 De G. F. & J. 423 ; How- 
bothaiii r. Wilson (1860), 8 IT. Ji. (^ns. 348 ; Re Williams 
r. Groiicott (1863), 4 B. & S. 149 ; Wak<»fi(‘l(l v. Bucelenclj 
(1866), L. H. 1 Pbi. 613 ; Uieburds r. .leiikins (1868), 18 
L. T. 137 : Eadon r. .letTc-ock (1872), L. H. 7 Exeb. 379 ; 
Smith r. Darby (1872), L. H. 7 i) B. 716; Lamb v. 
Walker (1878), 3 Q. B. D. 389 ; Dalton v. Angus 
(1881), (5 App. Gas. 740; IMimdy i\ Hiillatid (1883), 23 
Gb. I). 81 ; Poniitney r. Clayton (1883), 11 Q. B. D. 820 ; 
Trinidad Aspliuli Go. r. Ainbard, I1899J A. (\ 594 ; 
ButtciTey Go. r. New Hneknall Colliery Go., 1 19081 2 
475 ; Hiiwlcy i*ark Goal it Gannrl (’o. r. Jj. & N. W. Hy., 
119131 A. (\ Jl ; Davies r. 1‘owell DnilTyn Steam Goal 
Go. (1920), 36 T. L. H. 358. Mentd. Solomon r. Vintners’ 
Go. (1850), 4 H. it N. 585 : Todil v. Flight (1860), 0 (\ H. 
N. S. 377 ; Webb r. Bird (18(51), 10 G. B. N. S. 268; 
.lordesoii r. Sutton, Sontlieoates it Dryijool Gas Go. 
(1899), 80 L. T. 815. 

86. — - — .J The surface moans not the 
mere plane sui'face but all the land except tin* 
mines (Bowen, Ij.J.).— JNiuntney v, (’layton 
(1HH3), 11 Q. B. J). S29 ; 52 J.. . 1 . Q. B. 500 ; 4t» 
L. T. 2H3 ; 47 J. P. 78S ; .3] W. JL (501, i\ A, 

^ iMHitatiosH : — Refd. Gonsett AVatcJ Woi Us Go. r. Hit son 
(1889), 22 y. B. J). 3DT; Mid. Hy. it Kettering, Tbrapston 
it Huntingdon Hy. r, Hobinson (1SS9), 15 Ajtjn (’us. 19 : 
liuabon JJrb'k it Terra (^)t.ta Go. r. (5. W. Hy.. jl893J 
1 Gb. 427 ; lie Gerard it L. & N. W. Hy. (1895), 64 L. .1. 

B. 2(50 ; Mancibester (’orjni. r. N(‘W Moss (’ollb'iy, 
1190(1] 2 (Jh. 5(14 ; L. it N. W. Hy. Hawley J'ark Coal 
it Channel Co., 11911J 2 Cli. 97. 

Soli Within Inclosure Acts.i - *sVc Commons, 
Vol. X J., Pin 01-03, Nos. SS8 897. 


Sect. 0.-“OPEN” AND “NEW” MINES OR 
QUARRIES. 

SuB-HEcr. J.— “Open” Mines or Quarries. 

87. What constitutes an open mine — Question 
of intention.] — (’haytor v, Trotter, No. 240. 
jmsl, 

88. Mine where working commenced— For 

purpose of profit — Though no profit made.] — Elias 
V, Snowdon Slate Quarries Co., No. 291 , post, 

89. — Special or restricted purpose.]— 

Elias r. Snowdon Slate Quarries Co., No. 291, 
post, 

90. Though no mineral extracted.] — 

(1) An “ ojicned ” mine is a mine whicli is in 
course of being worked ; At a mine may be benng 
worked if a shaft has been sunk down to it A:, tlie 
mine is capable of being worki'd through the shaft 
whenever of)portumty luises, though no coal lias 
in fact bt^en Jiewn. Semblc : mines whicli are 
part of seams othei* part s of wliich 4 jire being worked 
are “ ojiened ” mines, even if they have to be 
worked by following the seam by means of fresh 
jiits. 

(2) Testator gave all his rtuil A iit'j’sonal estate 
on trust for sahi, conversion, Ai. investment, At. to 


e. jMitd. 1 — MiiioraL aiv not “ land.” 
— C’oLEMAN Town r. Hkad Syndicatk 
(AlU.), 11917J 1 W. W. 11. 1074. 

— CAN. 

f. H'hinsione dC- aranite.y J*aton v. 
Inland Hkveni'K, 11912] S. C. 1165. 
—SCOT. 


PART I. SECT. 6, SUB-SECT. 1. 

ft. What constitutes an open mine 
— WheVur dedication of hoy to cuttintj— 
For purposes of 8ale ,\ — CoeriNoKB r. 
GUDBiNS (1846), 3 Jo. & Lai. 397.- IR. 
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hold the invostmcnts, as l.o two equal fouiili pin ts, 
on trust to pay tJio income to two persons during 
their lives. 11 e declii! (*(i that the sale* & con vei’sion 
iniglit be postponed foi' so long as his trustee* siioidd 
think proiier, & that the* rents, piolits, <V: income 
arising from unconverted i)arts of the* (‘state should 
be paid & ap})li(‘d in t Ik* same manner as the ineoim* 
of the proceeds of sale cV conversion &; he gave his 
trustee full powers of l(‘asing. Testator owm‘d 
valuable mining proi><*rt,y, part of which had been 
h*ased by him in ids lifetime by a lease wJiicli was 
still subsisting at his death. TIk* trustet* after- 
wimls gi-arited houses of the r(‘maining mining 
])roi)ei*t.y. Some of it had not hei'ii work(*d during 
t(*stator’s life, though it had he(‘n intended 
ult.iinat(*ly to work it by a ])it sunk by the lessees 
of the part l(*as<*d by testator. Thi* rtuiiaining 
7 )art of the land leas(‘d by tJu* trustee had bc‘(‘n 
worked during t(*s<.ator’s life, 'llit* working had 
been discontinued, but he had inl(*nd(‘d to r(*simu‘ 
it : — Held : the* t(*natds lor lih^ were entitled to 
th(* full rents &. royalti(‘S un(h‘r all tiu* least‘s. — 
lie Mouoan, VAC'ur:LL r. IMoiujan, 1 11)1 1 j 1 (’h. 
1)10 ; 83 L. J. (h. 573 ; 110 L. T. 003, C, A, 

91. _ Effect of abandonment.]- 

(1) Jt- is always a (jiK'stion of degivc*. lo lx* 
(established by (‘vidorux*, wh(‘th(*r the working of 
a mine which has not been fornux-ly workixl is 
wast(* or not. A tx'uant foj* life, t hough imjiea-eh- 
able for waste, may pi’op(‘rly work an (»pen mine. 
A mine not woiked for l>\(‘lve months or two 
y(*ai's lu'cviously to t he tenant foi* life coining into 
jiossessioii must still he coiisiihMMxl as aii o])('ii 
mine ; but- a mim* winch has not heeii worked for 
a liuiidixid years cannot he properly so treated. 
A nunc wJdch has not lx‘(‘n w(n‘ked for twentx or 
thirty years from t lx* loss of jirolit. attending the 
working, may. without committing wast**, lx* 
worked again by a. succeeding tenant- for lib*; 
hut if the working of t iie mine has heeii ahaiidotaxl 
by the ow'm*r of tlx* inheritance many years 
previously, with a view' t-o some ]x‘rmanent 
advantage t-o t lx* ])ro])(*rt > , it is doubt ful whether 
a succ(‘(*(liiig t(*na,nt for iih* could ]n*op<'rly treat 
t hat as an op(*n mine. Tlx- opening of a fresh pit , 
also, may not, under soux* circiimstanees, amount- 
to th(^ opening of a nt^w mine, hnt- only to Ihe moi-t* 
advantageous working of an old one. A may 
]>ossibly bo done without any iujuiy to tlx- 
inh(*ritanee, if tlx* surface of the hind, wher(‘ it 
has been oiM*ned, was of little or no valu<* to t-lx* 
estate. 


(2) Semitic: if a tenant for life commit waste, 
the produce does n(d. belong absolutely to tlx* 
first tenant in tail in esse wiiile ther(* is a possihilit-v 
of iirior tenants in tail coming iiito esse. 

(‘3) Semble : tlxi t(!nant for life may work 
abandoned mines where tlx? x>i’<;Vious working has 
been stoi^ped inerely fi-om inabilit y to can y it < u 
at a prolit-, sccus, if st(jpix*d with a vi(*w' to tl.(* 
jiormanent advantage of tlx? estate. — B ackit r. 
Bagot, Leg(jk V . Leggk (lHt)3), 32 Beav. 5()S» : 2 
New Kep. 21)7 ; 33 L. .1. (ii. IBi ; t) B. T. 217 ; h 
Jur. N. S. 1022 ; 12 AV. B. 35 ; 55 E. B. 200. 

to (1) Refd. Klius r. Piiowdca Slule 
giiarrk'K C’a. (1871)). 4 App. (^us. 4M ; lie Aluymiid 
K. K., 1181)1)] 2 (111. :147. yis to (2) N.P. lie ( ^av(;ndis)), 
CavoiidiHli V. JVIundy, [1877J W. N. 11)8. Genernlly, Mcntd. 
lie Bar ringtail. (lainJcii r. Ijyoii (188fi), *1^ b- i 
Dawliwood r. Magniac, [181)1 I I) Ch. .‘iOli ; lie \\illt»inis 
a(iiiliiit., WllliaDiB Wynn r. Wniluins, 11922] 2 Ch. 759. 

92. .] By ante-nuptial eon- 

tract of marriage dated 1382 in English foim, B., 
the absolute owmer of the estate of C , bound 
herself to convey, & did convey, her estat-(* to 
trustees. The settJement contained the usual 
power of sale, & in the meantime the trustees wen* 


to l(»ase tlie unsold parts, A to hold the net proceeds 
of sixdi sales as W(*ll as n(*t rents A jirolits of the 
(‘state until sold, upon ti*usts t lx‘](*inaft cr d(*<iar(*d 
“ with siuh iiowers of h'asing tlx- land A heredita- 
ni(*nts A other ])ow'eJs of i(*asing the lands A 
hcivditnnx-iits A otlx*)* jxiw'crs necessary A 
(*xpedi(*nt in tlx* (*X(*( ution of tlx* trust.” The 
trusts weie declared, A it was juovided that until 
the (‘state should be sold the trustees W(*re to 
ap])ly the r(*uts A piolits to the ]x*rs(jriH A for tlx? 
purpOH(‘s to wlii(?Ji t lx* annun-l income of t lie money 
arising from tlx* sale of tlx* (‘state w'ould be xmid 
under tlx* trust. Ihxh'i* tlx* trust the annual 
incoriK* of tlx* xmx-ecds of tlx* sah* of tlx* estate 
was to lx* ])aid to (h, (lining Ix-r lib* A aftor lior 
(l(?ath to hei* Imshand, A aftci- their deaths the 
trustees W’erc to hold l-lx‘ trust i)i‘(‘mis(*s A the 
annual inconx* llx*i-(‘of for the children of the 
marriagi* as tlx* i)ar(‘nls should appoint. Tlx*re 
was oix* child of t lx- marriag(*. St-oix* (piarrics on 
a portion of the estaB* had he(*n worked at- intervals 
for a.h(>ut a (-(-nt iiry ; hut- during 1SS2 A for four 
yeai'S Ixiore ISS2 no <iuaiiies laid Ix-eii worked, 
in 181)5. tlx* (‘stall* rxit having l>(*en sold, l-lx* 
triist(‘es leased t he st-oix- in 15 aer(‘s. including the 
portion alr(‘ady woiked at- a fixed r(‘nt witli a 
royalty on tlx* amount of stone sold - 7/<7d ; 
t-lx* ([Harries at t lx* dati* of t lx* marriag(‘ s(*ttloment 
W'(‘i*(* “ op(*ix'd miix*s " A t-lx* r(‘nt A royalty ft?ll to 
lx* paid to (». as annual income from tlx* estati*, 
A did not fall to lx* ae(‘imiulat (*(1 for t4x? heneiit of 
tlx* child of tlx* imirriagi*.- (JuKViiiiiK-NnoENT r. 
iSlACKKNZiK. 111)(M)| A. i\ 83; (3) L. J. B. i\ 1 ; 
SI T. 71)3 ; It) T. 1.. B. 13. II. B. 

93. - - — .] //(• (Miaytoii, No. 414, 

j/osL 

94. Application of principles to quarries.] 
— Elias v. Snow'don SiiATiJ (B'Auuiks (k)., No. 

j 21' 1 , post. 

95. - - (iUKVJIJJO-NUGKNT V. MAC- 

JvENZiK, No. 1)2, anfe. 

96. Unopened mine on same estate as open 
mine- Whether deemed open.]— (-AMi*BP:LJi v. 
AVaudlaW', No 2113, post. 

97. Construction of intention.] — 
(’IIAYTOJJ V. ^J'lxnTioii, No. 2B), post. 

98. -- Same seam of coal- Effect of 

intervening strip of land.]- An estate st*ttJod by 
t-lx* will of testator (*ompri:s(*(l two i»i(*c(*s of land 
S(‘i)arat(*d by a, nari-ow int(*j*v(‘ning stri]) of land 

1 w'luch belonged to dilTerent ow'iu'is. Under the 
! wh()l(* of the larxis 1h(*r«‘ was a. valuable S(?ani of 
I coal. 3Mi(* piec(* of land on tlx* north side of tho 
i strip had l)e(*n d(*Tnised by tlx* H(‘Uh>r to a colliery 
I CO , wJio laid woi'kcd the coal. 'Plx* piece? of land 
! on tlx* south side of tlx* slrii) had not h(?cn d(?miscd 
ny tlx* settlor, nm- had the coal th(*re.iindcr been 
work'd in .'iny way ; but it aT»p(*arcd that if the 
into veiling strip laid belong(*(l to tc?stator the 
coal could hav(* lieen worlo d from tlx? pit or shaft 
simk by tlx* eolliory co. On a ])(!liti(in by the 
t-enant for life under tlx? will for the sanction of 
the ct., under Settled j!lBiat(?s A(d-, 1877 (e. ]8), to 
a ]»ropos(*d mining lease of a jiort-ion of the land 
on iJie .south side of ilx* strip . Held : by reason 
(*f the interverdion of the stri]) of land, the mine 
I to be leased must lx? d(*em<*(l to be a separati? 

' uix)p(*n(*d mine, A therefor(^ thre(?-foui*ihs of tlie 
rent/ under t lx* lease must be set aside A invested. — 
lie M.wnakd’s Settled Estate, |18b9J 2 Ch. 
347 ; hS iu J. Oil. ()()9 ; 81 B. T. 1(53 ; (53 J. l\ 
552 ; 18 W. B. 60 ; 43 S(jl. Jo. 07(5. 

99 . . _ — Where fresh pits neces* 

sary.]— He Mokgan, Vaciiell r. Morgan, No. 
90, ante. 
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Sect, G . — and ^^ncw'* mines or qaarrws: 

Sub-sect. 2. Seei s, 7 cfc 8. Part I T. Scot. 1.] 

Sub-sect. 2. — “ New ” Mines or Quarries. 

100. What constitutes opening a new mine— 
Not working new seams — By old shaft.]— Testator 
demised alJ tlie seams of coal under his estate, 
but only two sc‘ams were worked or known of in 
his life. After his d(*ath, a lower seam was 
discovcrc^d which could only be workc'd by a new 
shaft. A new least* b(*ing granttjd after tc^stator’s 
death : — Held : the tenant for life under his will 
was entitled to the annual profits ju*ising from the 
now seam. 

If thoitt b(* ont* shaft by which you (;an work live 
seams, iV which are all lot, but only one is worked 
at fii*st, I am of opinion, that when the lessee 
liegins to work the other seatns it cannot be said 
io be op(*ning a n(‘W mine. ... 1 agi'ee, that if a 
man has opened a shaft for mining coal & ho finds 
in another ])aili of Jus estate min(*s of lead or 
ironstone, which could not be got by means of the 
old shaft or ojiening, this would be ojierung a 
iKnv mine (ItoMiLTiY, M.K.).— Spencer v. Scurr 
(18G2), Beav. 334 ; 31 L. .1. Ch. 808 ; 9 .Jur. 
N. S. 9 ; 10 W. II. 878 ; 54 K. 11. 1107. 

Amiotaliuifi : — Refd. Conh'y v. W'elleHloy (ISOO), .‘tS Hoav. 

(j.-tr*. 

101. Opening new shaft — For extraction of 

different mineral.] — S pencer v. Scurr, No. 100, 
ante. 

102. .]— Bagot V. BA(iOT, Legge v, 

].jEG(jE, No. 91, ante. 

103. On sane vein.]— Elias v. 

Snowdon Slate Quarries Co., No. 291, post, 

104. Not granting rights of scraping & 

scouring.]— Stepney v. ("hampers, [18GGJ W. N. 
401. 

105. What constitutes fresh pit — Gravel pit.] — 
Cowley (Eaul) v. Wellesley, No. 207, post. 

106. What constitutes opening new quarry - 
Breaking ground in fresh place —On same rock.) — 

Elias v, Snowdon Stj\te Quarries ("o.. No. 291, 
post. 


Sect. 7.— « DEVELOPMENT ” “LEAVINGS” ETC. 

Meaning of words in leases, see Part X., Sect. 3, 
sub-sect. 1, post. 

107. ‘‘Development” — Stage between pro- 
specting & mining proper.] — According to the 
judgment of the Chief Justice the word develop- 
ment,” in its ordinary meaning as apiilied to mines, 
“ denott*s that stage of work on mineralised ground 
wliich inti^rvenes between prospcjcting & mining 
proper. h"irst the ground is prospected in order 
to ascertain whether there arc minerals in paying 
quantities. Then it is developed in order to tt^st 
whether th(j minerals wliich have been found are 
such as to warriuit the working of the propeiiy as 
a mining pi-oposition. When that has been 
established, the property is actually worked & the 
minerals are extracted ” (Lord Atkinson). — 
Douglas v. Baynes, [1908] A. C. 477 ; 78 D. J. P. C. 
13 ; 99 L. T. 599 ; 24 T. L. II. 890, P. C. 

108. ‘‘ Leavings ” from tin mine — Construction 
of agreement.]— Mineral Hesidue Syndicate v. 
Levant Mine Adventurers (1891), 7 T. L, R. 


Sect. 8.— “FIXTURES.” 

See, generally. Landlord & Tenant, Vol. 
XXXI.,' pp. 181 et scq . ; MoRi’uAOK ; Heal 
Property ; Sale op JjAnd ; Settlements. 

109. Whether passing as realty or personalty— 
Fire engine.] — A fire engine set up for tlie benefit of 
a colliery by a tenant for life shall be considered as 
part of his p(*rsonal estate & go to the exor., for 
the increase of assets in favour of creditors. — 
Lawton v. IjAwton (1743), 3 Atk. 13 ; 20 E. R. 
811, L. C. 

AnnolaUmif* : — Apld. Ward v. Dudley (1887), 57 L. T. 20. 
Refd. Diidlcj’ r. Wardo (1751), Amb. ILi ; EIwoh r. Maw 
(JS02), 3 EaKi, 38 ; TrappOH v. Hartur (1833), 2 Cir. &; At. 
153; Wake r . Hall (1SS3), 8 Ai»p. (JaH. 105; Goiiprli r . 
Wood (180-1), -12 W. It. -HI!). Mentd. GryjiicH r . Howorou 
(18.30), 0 Hill*?. -137 : /{r WaJHli, p. Klnp (IS JO). 4 .Tur. 
510 ; Ejjrorloii IJrowiiIovv (1853), 4 If. L. Cuk. 1 ; Hinhop 
r. Elliott (1855), II Exuli. 113 ; VValiiiHluy v. MIIih; (1850). 
7 i\ H. N. S. 115 ; Hill i\ Hiillor-k, 11S07) 2 (3». 55; Itr 
l)e Falbo, Ward v. Taylor, 11001J 1 Cli. 523; /{<• HuIho, 
Hoattior. HuIhi*. |1005] 1 (Mi. J(K5 ; I{t' Wbuloy, Whaley r. 
Jtoehricli. 11008] i (Mi. 015. 

110. - — -. I - Tenant for lih*, or in tail, 

cu'ects a fire (‘nginc* to work a eolli(*i*y. It shall on 
his dt‘ath bo considered as i)art of his personal 
(‘State*, not go with the ('state* t-o i*emaind(*i*irian. 

-Dudi.ey (Lord) v. Waiide (L(»rd) (1751), Amb. 
113 ; 27 E. II. 73, L. C. 

Anuoialiona : Refd. EI\v(fS r. AIiiw (1802), 3 East, 38. 
Mentd. Hnhhard r. JbwrHJitov (1831), 4 Sim. 320; A> p. 
IR'jmal (1841), 2 Alont. i>. it Do G. 4 13 ; Elliot 1 v. IhKliop 
(1854), 10 Ex<!li. 40(1 ; He Do Pal ho. Ward r. M'uylor, 
110011 1 Ch. 523; Jiv Hulso, Heattio v. HuIko, 11005J 1 
CMi. 400, 

111. .]- -Suppose there was a colliery 

upon the estaUi ; what (jonseepioneje^s would follow 
fixim attending to the^ inUu'ests of the succession. 
Supposes a vein of coal a(;tually working, but almost 
worn out ; but that by sinking low(jr erecting 
a lire-(*ngine, a considerable quantity of coal might 
be got at. That would be a sfxioulation of profit 
At loss. If tlie fire-engine was large*, wliich would 
occasion a eronside^rable (‘xpense*. some? of them 
liaving cost £5,000 or £0,000, the Ji(*ir might think 
it most for his inie^rc'st to have a sum of mon(*y 
laid out io fD'e the colliery ; At the; pei-sonal 
r('presentativ(J would ojipose* that. But suppose 
tlie* (expense* would be very incorLside*rable, th(*n 
it would be the intcu‘(\st of the heir to oppose* the 
e^i*ection of the fii'o e*ngine, for there would be the* 
e^oals for him some time* or otheVr untouched ; hut 
it would be? tlic intei*(*st of the* poi*8onal re?prcsenta- 
l-ive to i>ress it on ; be*caus(? by laying out a small 
sum, tlien? would be* a considerable increeise of 
annual pixifits (IjORd Loitguhobougii, U.). — 
OXENDEN V. (Compton (liOUD) (1793), as reporti'd 
in 2 VeJH. 09 ; 30 E. R. 527, L. C. 

Annoifiiitms : — Mentd. (k>okc? V. J)ejale*y (1855), 22 Beav. 

Jtr LcciiiiiiB (I8G1), 3 L. T. ({8« ; Dyer r. Dyt^r 
(18«5), 34 Heuv. 5(11 : Hv Smith (1874), 10 Ch. App. 
70 ; StiMMl V. J^reaicc (1874), h. H. 18 Eq. 102 ; lie Freer, 
Freer r. Freer (1882), 22 Ch. D. (»22 ; lie Pickard, Tume?r 
V. NicholKOii (1885), 53 Jj. T. 203; A.-G. n. AiluHbury 
(1887), 12 App. Cus. 072 ; Hr Gist. 1 1004 J I Ch. 308. 

112. — — Question to be determined by 

master — According to custom in particular locality.] 

— Let it be refen*ed io the master, to inquire 
wliether the timber & other materials laid down 
for making waggon ways more? ce^pimodious for 
carrying coal or other minerals from coal or other 
mines ; & also fire engines placed for iJie better 
working of such mines, ai*e deemed Ac reputed 
in the county of Cumberland, At other counties 
in the nortli, fixed to tJic fi^jchold, Ac pass therewith 
to the Jicir or i*cmainderman, or go to the exor. 


051, C. A. 


PART 1. SECT. 7. 

h. TailingH — 0/ quariz .\ — Brilliant 
Gold Mining Co. v. (Juavkn (1898), 
9 Q. L. J. 144.— AUS. 

k. Of gold .] Olsen V. Canadian 


Kiajndyke AIininu Co., Ltd., [1917] 
2 W. W. H. 040; 24 B. C. 11. 114. 

— CAN. 

PART I. SECT. 8. 

1. Steam engine .] — BubnsiDe r. Mar- 


cus (1807), 17 C. ]». 430.— CAN. 

m. Whether parsing as realty or pi 
somtUy — House huill on. mininy claim 
— Taylor r. Palmer(1910). 15 W.L. ] 
470 ; 10 B. C. R. 24.— CAN. 
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oi* aflministratoi* of the pai'ty electing the same 
(JjOud Noutiiin(iton, Lord Kkepbh). — Lowtiier 
V. Cavendish (175S), as reported in 1 Eden, 99 ; 28 
K. K. 621 ; on appeal, sab nonu Cavendish (Lojid) 
V. Lowther (1759), 3 Bro. Pari. Cas. 186, H. X^. 
AnnMidwm Mentd. Thompson v. Lawloy (1800), 2 Boh. 

& 1\ 303 ; Watkins v. Lee (1802), 6 Ves. 633. 

113. Materials used for Improving waggon 

ways — Question for master — According to custom 
in particular locality.] — I ^swther v, Cavendish, 
No. 1 12, ante. 


114. Machinery annexed to soil— Scottish 

lease.] — A lease in Scotland is heritable, not move- 
able or pei’sonal, as in England, but descending 
to the heir of the 1 (‘ss(m*. Whether th(i lease be in 
pcri)etuity or for a tenu of years the descent will 
be the same. When machinery has been annexed 
to t-he leasehold soil for thc^ working of coal under- 
neath, it descends witli the sf)il to the li(dr of the 
lessec.—BAIN r. Bjiand (1876), 1 App. C)as. 762, 
1J» Jj, 


- Mentd. Hehson V. (iorrinKc, I18U7] 1 C'li. 
182 ; ^^r liulKC, r. HuIhc, |iyO;)J 1 Ch. IOC; J{t‘ 

CheHterlickl’H 8. E., 1 Ch. 237. 


116. Freehold — Capable of removal 

without disturbance of soU.| — A tenant for life of 
real estate, who was entitled to hold & enjoy the 
working stock & plant of certain iron mines & 
(ioUieries situate on the estate, & carry on such iron 
mim^s & collieries, erected on the estate, machinery, 
etc., bhist furnaces, & a railway of considerable 
hmgth connecting the mines & collieries. On his 
death the question arose whctlicr, in an account 
between Ids exors. & tlic remainderman, the former 
shoidd be ci’odited with the value of the machinery, 
etc., or whether the same passtid to the remainder- 
man as things annexed U) the soil : — Held : the 
machinery annex (nl to the soil for the purpose of 
i*end(*ring tin* mintirals merchantable, if such 
macbin<*ry was (;apablo of btdng i*emoved there- 
frtrtii by (tisturbing the soil without destroying the 
land, wtis iiiaciunery which could not be said to 
be so attach(*d to the laud iis to become x>art of 
it ^ belong to the owner of the land, but was to 
be deemed to be trade fixtures which i)as8t^d to tlio 
exor. as personalty.- -Ward v. Dudley (Countess) 
(1887), 57 T. 20 ; 3 T. D. K. 576. 
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Sect. 1,~ IN GENERAL. 

116. General rule — In owner ol surface.] — 
(1) All inines of gold or silver within tlic realm, 
whether in the hinds of the Sovereign or his 
subjects, b(‘long to the Sovert‘ign by prerogative, 
with libcjrty to dig A: carry away tlni ores there- 
from & with such incid(*nts thereto a7*e necessary 
for the getting of tlu5 oiv. If n. mine contain both 
gold silver &- base iiudal tlien whetli(*r th<* gold, 
silver or the base metal Ik* of gn*aUir value, both 
the gold silver A: tlu* base iu(‘tal Ixdong t-o the 
Sovereign. But where a mine conkiins only bast^ 
metiil, the iiropriotoi* of tlic, soil shall have the 
ore. (2) That which is not- o]>eu may be called a 
mine (Loijd Dyeii). Case op Mines, H. v. 
Northumuerland (Earl) (1567), i Plowd. 310 ; 
75 E. R. 172. 

Annotations :--Asio (1) Consd. r. Hiviitoa (1817), 10 

0- Ji. 26; A.-CJ. r. lOorgJiii, 1181)11 1 Cli. 132. Refd. 
Soainau V. Vavvdroy (1810), KJ V'es. 300 ; A.-G. <if Ont isii 
(Joluiiitjia r. A.-G. ef Canada (1889), App. (las. 20.'>. 
(Jcitcrallu, Mentd. Alton VVood.s (Jaws A.-G. v. Buslu»pp 
(1600), 1 Co. Jtep. 26 1) ; (!aw. of MLwl Money (KUK'i), 
2 State Tr. 113; 1 >ovoiishiiv’s C^iso (1607), 11 Co. 
itep. 80 a; tVikc'H (!asc (1623), Gndh. 2cSy ; It. r. 
llaiupdcti (1637), 3 Stale Tr. 826; l'o|*l‘nin v. Woolcol, 
(1666), 1 Sid. 201 ; It. r. liondon ( lip.) iv' hancaKtrr (1603), 
1 Show. Ill; It. r. Iloriiliy (1601), j .MtMl. lh*p. 20; 
Jt. r. Colton (1761), Park. 112; iKKuldm r. May (1806), 7 
EoHt, 237 ; It. v. Sinilli (ISlO), Wiirlit. 31; A.-G. v. 
ParHoiiH (1832), 1 L. J. Ex. 103; Giks r. Grovrr (1832), 
0 Hiiig. 128; It. V. Duvoi* Corpn. (183.6), 1 Cr. .M. & It. 
726 ; A.-G. <?. Briant (1846), 15 M. iV' W. 160 ; Jt. y. 
EilwurdH (1863), 0 J<lxeli. 32 ; Woolley r. \..-G. of VicL»i-ia 
(1877), 2 App. Cas. 163; Jdoyd-Joiios v. Clark -Jdoyd, 
11010] 1 CU. -121. 

117. .] — (1) Tlie general lule being 

that be who has i-lie surfaci? has the subsoil, it 
seems to me that the copyholder has posses.sion of 
the subsoil, though he may have no propi'rty in it. 
• . . As, then, the possession of a mine is in the 
copyholder, & not in the lord, the foi’iner may 
maintain trespass for an entry upon it (Lord 
Tbnterden, C.J.). 

(2) A freeholder, or one holding under him for 
life, for years, or at will, has possession of the soil 
from the sui'facc to the centre of the earth (Litti’LE- 
balb, J'.). — Lewis v. Brantbwaitk (1831), 2 


li. iV. Ad. X37 ; 9 h. J. O. S. K. B. 263 ; 109 E. R. 

1205. 

Anmtntions : — Js to (I) Befd. Ivoysn v. J->owolI (1863), 2 

E. &; Ji. 132 ; I low HOI* i\ Ma(6mn (1860), 2 Do G. F. & J. 

'115; ICariDoy v. Granville (1876), 3 Cli. D. 826, As to 

(2) Refd. Koyso v. JN)W(ai (1853), 2 E. & B. 132. 

118. — llAURis V. Ryding, No. 945, 

post. 

119. - - -.1 -ItoGERs V. Brenton, No. 

1237, post. 

120. - .] — Keywe V. i*()WELi., No. 251, 

post, 

121. •.)— 'fVtmd facie, the owner of 

the .surface* of land is entitled to all below it 
ex jure ualarw, tiioso wJio claim iiropei'ty in the 
mimirals must sliow some givint or conveyance 
by him or from the Crown. I’he right of such 
gi'autec* dex)ends on the t(‘rms of the deed, but 
prinul facie, if the minerals were to be enjoyed, it 
i.s iircsumcd a powm* to g(it theiri was also granted 
or rest*.rved as a nec(i.ssai y incuh'.nt. 

Jly an Irudosure Act coinrs. were empowered to 
divide? A:, allot tin? lands t(» the i)arti(?s interested, 
but it was dis})utcd whet, her thciy had the jmwer 
to .separate the iniiw‘i"ils from tlie surface. In 
1779 tln-y imidc. an award, giving tlie suriaee ho 
D. Ao 1-lie. mine.s to 11., A:- a covenant was adiled to 
which r. <V- 11. wei*e partie.s, whereby 1*. disclaimed 
all right, to the mim^s, Ac ll. agrcicd to hold the 
mine.s according to the award, to work them 
without molesting tlie owner of the surface, 6i 
witliout being subjeet to any action for damage, 
on ai'count of working tluiin by reason of the surface 
being injured. I*, built hous(!S on Ids surface, 
which luwl stood more than twenty years, when 
they cracked At the surface* f(*.ll in, At was greatly 
injured. . Li. had worked his mines without 
negligeni;e, At according to the usual of 

tlic neighbourhood: — Held: (1) whether the 
statute gave the comrs. power to separate the 
mines from the surface or not, P.’s covenant 
amounted to a grant to II. of the right to work the 
mines, At the own(*.r of the surface had no ground 
of action, though sufiering injury by the working 
of the mines; (2) even if the award was bad, after 
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Seel, 1 . — In general, Seefs . 2, M & I.] 

ninety years’ enioym(*nt it must be presimied tliat 
P. had a right to the surfaco, A D. to work the 
mines, & H. would not be liable for the injury 
to the surface by working the mine. — R owbotuam 

V, Wilson (1860), 8 H. L. (-as. 318 ; 30 L. J. Q. B. 
49 ; 2 L. T. 642 ; 24 J. W 579 ; 6 Jur. N. S. 965 ; 
11 E. R. 403, if. L. ; affy, (1857), 8 E. & B. 123; 
Ex. Ch. 

Anriotatiftns: — As in (1) Consd. Miircliio v. Black (ISB.'i), 19 
C. B. N. S. 190; ITcxt v. Gill (1872), 7 Ch. Apj). 099; 
Hmltli V. Darby (1872). L. It. 7 O. ]t. 710; Dallon u. 
Amnw (1881). I> App. Cas. 740. Ezpld. Dixou v. WhiU) 
(1883), 8 App. Cas. 833 ; Sitwell v. Loiidesboroiitrli, flOO.'S] 

I Ch. 400. Consd. Davies r. J‘owell Diiffryu Steam Coal 
Co. (No. 2) (1921), 91 L. J. Ch. 40. Reid. Dutfdalo v. 
RoberlHOii (1857), 3 K. & J. 09.'i ; Scots Mines Co. v. 
Leadhills Mines (18.59). 34 b. T. (). S. 34; Blackett v. 
Bradley (1802), 1 B. & S. 910 ; Shafto r. .Inhnsoti (1803), 8 
B. & H. 252,11. ; Jticliards v. Harper (1800 ), 35 L. J. Ex. 
130; Williams v. BaRiiall (1800), 15 W. It. 272 ; 
Itiohards r. .lenkliis (1808), IS b. T. 437 ; Eadoii v. 
.leffcock (1872), L. It. 7 Exoh. 379; Aspdcii v. Seddon 
(1875), 10 Ch. App. 394 ; Itamsay v. Blair (1870), 1 App. 
Can. 701 ; Hall v. Byron (1877), 4 (di. D. 007 ; Bell v. bovo 
(1883), 10 Q. B. 1). 547 ; Pountnoy r. Clayton (1883), 11 
Q. B. D. 820 ; Darloy Main Colliery Co. e. Mitchell (1880), 

II App. (3as. 127; Conselt Waterworks Co. i». ltit«on 
(1889), 04 b. .1. t!h. <*93, n. ', Butlerknowle Colliery Co. 
V. Bishop Auckland Industrial Co-op. (ki., 11900 J A. ('. 
305 ; Butterley Co. v. New Hiicknall (kdllery (k»., 119101 
A. C. 381 ; Westlioiiffhbm U. I). C. r. Wicran Coal Iron 
Co., 11919] 1 Ch. 159; (Vmsett industrial & I*rovident 
Soc. V. Coiisett Iron (’o., 119221 2 ( 'li. 135. As in (2) Refd. 
Murchle r. Blae.k (1805). 19 C. B. N. 8. 190 ; Dalton 
Aiijjrus (1881), 0 App. Cas. 740 ; Pouiilney v. Clayton 

1883), 11 y. B. D. 820; Westhoiijfhton IJ. D. (k v. 
Wi^aii (Nial A' Iron (’o., IJ9191 1 (Ui. 1.59. bVamd///, 
Mentd. Bonomi r. Backhouse (1859), 10. B. A E. 040 ; 
Brown e. Itohius (1859). 4 'T. n. 180; Solomon r. 
Vintners’ (^i. (18.59), 4 H. & N. 58.5; .Jones v. Taplliij? 
(1802), 8 .lur. N. S. 333 ; l*roud r. Bates (1805), 0 New 
Jtep. 92; Woodall r. lliiiKley (1800), 11 b. T. 107; 
Hammersmith A. (Jlty lly. v. Brand (1809), b. It. 4 11. b. 
171 ; BuecleueJi r. Wakelield (1870), L. It. 4 H. b. 377 ; 
N. B. Ity. V. l»ark YardC’o., 118981 A. 043 ; G. N. By. v, 
I. U. Coinrs., 11901] 1 K. D. 416 ; Du vies v. Powell DiiJlryii 
Steam Coal t!o., 11917 J 1 Ch. 488 ; Thom.son r. Master A 
Kill lows of St. Catharine’s College. Camhrldwc^ A Mappin’s 
Masbro’ Old Brewery, etc. (1918), 1 18 b. T. 758. 

122. •! — A grant of land carries with 

it, as we all know, the mineral which may b(; Ixdow 
the surfatjc. But who ever heard ol a grant of tlui 
mineral carrying with it the general ownershiji of 
the soil ?(CorKBUKN, (\.T.). MAHSIIAbb V. UbbES- 
WATEii Steam Navigahon ( O. (1^63), 3 B. A S. 
732; 1 New Rep. 5J1); 32 L. .J. Q. lb 13!) ; S 
L. T. 416 ; 27 ,1. V. 516 ; !) .hir. N. S. OSS ; I 1 

W. R. 480 ; 122 E. H. 274 ; uffd, (iSOfi), 6 lb A S. 
570, Ex. (Ui. ; auhsnjHcnt j^roceedimjs (1871), L. R. 
7 Q. B. 166. 

Annot(Uions : — Mentd. BristoAV v. Cormioan (1878), 3 App. 
Cas. 041 ; Foster v. Wright (1879), 44 ,1. J’. 7 ; Devonshire 
V, I’attiuKon & Carlisle Corpn. (1887), 3 T. L. It. 293 ; 
Moffatt r. Power (1889), 5 T. L. Jb 055; A.-G.v. Einorson, 
11891] A. C. 049; Hiiulsoii r, Ashby, 118901 2 Cli. 1 ; 
Eeroyd r. Coulthard, 1 1897 J 2 Cli. .5.51 ; Beaufort r. Aird 
(1904), 20 T. Jj. Jl. 002 ; A.-G. of Soutiiern Niffeiiu v. 
Holt (blverpool), A.-G. of Southern Nljjreria v. Miwiver 
I1915J A. C. 599. 

123. “ -- — .J - All owner of laud in fee 
simple is, itrimd facie, entitled to tliat laud down 
to the centre of the earth. 

On niotion by deft.s., claiming tiie riglit i»o siiarch 
lor minerals under fee simple lands of iJltfs., for 
production of title-deeds, such production was 
refused, on the ground that tlie omm lay upon 
defts. to show that pltfs. were not entitled to tlie 
minerals. — Eobemont Bitrial Board v, Eghe- 
MONT Iron Ore (!o. (ISSO), H Vh. I). 158; 49 
L. J. Ch. 623 ; 42 L. T. 179 ; 28 W. R. 504. 

124. May be severed from ownership of surface.] 
— Upon a question whether the lord of a mancir 
was entitled to the coals under a freehold tenement 
within the manor, it is comiietent to liim to show 
by poi’ol evidence that there was a known 
distinction within the manor betw'cen old A new 


land, A that in fact the pitf.’s lands lay within the 
boundary of tlie new land ; A also to show by 
evidence of general reputation, as well as acts of 
taking coal under the lands of other freeholders 
within the same boundary, that the right to the 
coals under pitf.’s lands was in the lord. 

It is of universal experience that one person may 
have in him a freeliold title to land, whilst another 
lias an exclusive right to the mines under it (Lord 
K bbENBOROuan, C..T.). — Barnes r. Mawson (1813), 
1 M. A S. 77 ; 105 E. R. 30. 

125. .] — Keyse V, PowEbb, No. 254, 

poni, 

126. How severable — By grant.] — 3'bongh a 
mine be an inheritance, yet it may be severed from 
the inheritance by the grant now made ; but it is 
ccirtainly an interest in the land (Prati’, C.J.). — 
Port v, Turton (1763), 2 Wils. 169; 95 E. R. 
748. 

127. .] — ^Phe primd facie evidence of 

tithi to the mint's which the possession of the land 
alfords, is in tliis case remitted by the grant 
(BobbEH, J.). — Hodgkinson V, Fletcher (1781), 
3 Doug. K. B. 31 ; 99 E. R. 523. 

128. -.] — Harris v, Rvding, No. 945, 

129. — .J -C(jx V, (JbTTE, No. 84, ante, 

130. — By long user.] — lii trover for copp(‘j* 
ore raistul umltT the plt.f.’s land Held : tlit' 
presumption that the right to tlii^ min(*rals ace.om- 
panitxl the fee simph' of tb(‘ land might bt' rtjbuttetl 
by the abst'uce of enjoyment of tlie minerals by 
pltf., A the user by ixu-sons not the owners of tlie 
sod.-- Howe v, Criinfel (1821), Ry. A M, 396, 
N. P. 

131. ,1 — (V)X V, (Ij.ue, No. 84, aidv. 

132. Effect of severance Separate interest in 
land created.] — Port v, ^’crton. No. 126, aide, 

133 . ,j — K eyse V, PowEbL, No. 251, 

post, 

184. — ,1 — Where in a feu charter the 

Hujxuior reserves tlie coal and limestone with tlio 
riglit to woi'k Uiem, giving satisfaction for damagi*, 
the right rest'rved is a right- of projjoH^y, or absolute 
ownership, A not a ui(*re servitude or easciment ; 
tl)(i surface A 1-ht* minerals becoming sepai'uti^ 
tenements severed in title' : — Held. : in sucli a case 
th(i supe'i'ior, as absolute iiroiirietor of tlie reserved 
coal A limestone, may make a tunnel through 
them loi* the (conveyance of other minerals belong- 
ing to liiin in the lands adjac(?nt. 

Minerals excepted remain in tlje lessor. Tlui 
h'ssee takes no interest or riglit whatever in them 
(Lord llATHKitbEv, C.). — Hamilton (Duke) v, 
Uraiiam (1871), \j, R. 2 Sc. A Div. 166. 

Annotaiioan^i : — Ezpld. Kurdloy r. GranvilU' (187(»), 3 Ob. D. 

820. Consd. JlairiHuy v. Blair (1870), 1 Ap]>. Cuh. 7Ul ; 

Pow(j 1I r. Viokcrinaii (1887), 3 T. Jj. Jb 358. Apld. 

Baiu^n Pooll v. Koiincdy. [19071 I Gb- 250. Refd. 

BallacurkiHli Silver, bead ifc GopjxT Mining? (.Jo. v. HarrlKoii 

(1873). L. lb 5 P. C. 49. 

135. Separate stratum.] — A separate 

stratum of valuable* minei'als, reserved to a land- 
owner under land taken by a railway co., would be 
a separate teneummt (Fry, .1.).— "Loosemore v, 
Tiverton A North Devon Ry. Co. (1882), 22 
Ch. I). 25 ; 47 L, T. 151 ; 30 W. R. 628 ; on appeal, 
22 (Ui. 1)., p. 44, C. A. ; sah nom, Tiverton A 
North Devon Ry. (\). v. IjOOsemork (1884), 9 
App. (’as. 480, H. L. 

Annotffiions :—BeId, Q. W. By. v. Bladeis, 11901] 2 Ch. 624. 

Mentd. Charltoii v. Bollcston (1884), 28 Ch. D. 237 ; 

G. W. By. V. Hwindou A Cheltenham By. (1884), 9 App. 

CttM. 787 ; Shepherd v. Norwich Corpn. (1885), 30 Oh. D, 

553 ; Batson v, London School Board (1903), 67 J. P. 

467 ; Mercer v. Liveirool, St. Helens & South LoncaHhire 

By., 11903] 1 K. B. 652 ; G. W. Ry. v. Mid. By.. [1908] 

2 Ch. 644 ; Wild v. Woolwich B. C., [1910] 1 Ch. 35. 
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136. Ownership of minerals not evidence of title 
to surface.] — Where, on trespass for pulling down 
a wall, the issue w'as, whether certain cjonmion 
land was the soil & freehold of the lord of the 
manor, on which the pltf. was entitled to a right of 
common, or the soil & freehold of the pltf. 
Held : leases of minerals, etc., granted by tlie lord 
to other persons in othei* parts of the uninclosed 
waste land wen? not receivable in evidenc;e, unless 
it was fii*st shown that the locus in quo fornuMl part 
of one entire waste, to whi(di those leases wt^re 
applicable ; the effect of such hvises, if received, 
would only be to j^rovc^ that the lord was entitled 
to the minerals under the (onis in quo and not to 
the surface. — TYRwnirr v. Wynne (1819), 2 
B. &Ald. 554; lOOE. K. 408. 

AnnuUtiimis : — Reid, ('roaso «. Harrett (18:{5), 1 (V. M. & H. 
019. Mentd. Hollis V. Goldllficii (182:1), 1 15. 8: C. 206 ; 
J)oo d. Welsh v. LaiiKliold (1817), 1(5 M. & W. 407 ; Siinp- 
Hoii v. Dendy (185(5), 2 Jur. N. S. (542. 

137. .] — Marshall v, ITlleswater Steam 

Navigation Co., No. 122, onic, 

138. Ownership of severed minerals- Mine 
worked by tenant for life— Mineral at pit head on 
death of tenant for llfe.| — Suppose t<,^stator had 
been tenant for life of the collieries, & that up(»n 
his death, the interest in them had of course^ gone 
to another, the (^oaJs raiscul bofor(‘ his dec<‘as(*, 
tfc resting at tJu* pit’s mouth, would not go along 
with the (•.()llieri(‘s, but rcniiain as iiart of the 
jiersonal estate of th(i tenant for lih* (JjORO 
UEOEsoATiE). Stuart V. Bute (Maiup’ ess) (1818), 
1 Dow, 78 ; 8 K. U. (529, II. L. 

.'—Hentd.. Wilce r. (18:51), 7 Jllcir. (*(>( : 

Dai'hy v. Darby (186(5), 2 .Jur. N. S. 27 I ; Wailow. Alerluml 
(18(56), 1:5 W. I{. 9(5:5 ; Jir Desiiarov. Doara (1888), 

;5U W. U. 6(51 ; He Miller, Daniel v. Daniel (J889), 1)1 
Ti. T. 305 ; He Craven, CiiaviLson v. Cravoa (1908), 99 
L. T. 390. 


Sk( T. 2.- GOLD AND SILVER MINES. 
Property in Crown.] — See (’onstjtutjonai. Law, 
Vol. XL. p. 585, Nos. 858-892. 

Effect Of grant by Crown.] Constitutional 

Law, Vol. X L. p. 571, No. 718. 


Sect. 8. - MINES UNDER HIGHWAYS. 


See, generally, Highway's, Vol. XXVI., pp. 819 
331. 

139. Property in owner of soil.] — As l-o the 

question whctlier an ejectment will lie, by the 
owner of tlie soil, for land whicli is subject to 
Iiassagc over it as the king’s highway : 1 Boll. 
Abr. 392, B., pi. 1, 2, is exjiross— “ that the King 
lias nothing but the ])assttg(i for himself & his 
people ; but the frc<'hold all profits belong (-o 
the owner of the soil.” So do all the trees upcui 
it, mines under it, wliich may be extronudy 
valuable (Lord Mansfield). — Coodtitle d. 
(^HESTER V, Alker (1757), 1 BuiT. 183 ; 1 Keny. 


427 ; 07 E. R. 281. ^ , 

AnmMions : — Ezpld. Thonipson r. Wtwt Sornerset Miuonu 
Ry. (1867), 29 L. T. O. S. 7. Reid. Harrison v. Kiitiand, 
1 1893] 1 Q. B. 142 ; City of Lomlon Laud Tax Comra. r. 
C.L.Ky., [1913] A. 0.3(54. 

140. Effect of vesting of street in local 

authority.] — “ Street ” Hu'refon' in my opinitm, 


includes the surface & so much of the depth as may 
be not unfairly used as streets are used. It docs 
not include such a depth as would carry- with it 
the right mines (Brett, M.U.). — Wandsworth 
Board op Wortv.s v. United Telephone Co. 
(1884), 18 Q. B. 1). 994 ; 58 L. J. Q. B. 449 ; 51 
I.. T. 148 ; 48 J. P. 979 ; .82 W. K. 779, C. A. 
AtuwUUitmti : — Expld. Piuchlcy Klortric Light Co. v. Finchley 
U. D. C., [190*51 1 Ch. 437. Reid. Farcham L. B. & 
Faretuini Eloctric Light Co. v. Smith (1891), 7 T. L* R* 
443 ; Holiuflrth L. 11. v. Shore (1896), 59 J* J *-344 ; 
Tuubridgo WcIIh (Jorpu. v. Hafrd (189C), 60 J. P. 
788 ; Noblo v. Harrison, (19261 2 K. B. 332. Mentd. 
A.-(L V. Conduit Colliery Co., 11895] 1 Q. B. 301 ; St. 
Mary, Battoi-soa, Vestry r. County of London & Brush 
Provincial Klcc.trlc Jjightiiig Co. (1899), 80 L. T. 31 ; 
Westminster (^irpn. v. .lohnsoii, VS'estmlnstcr Corpii. v. 
Fuller, 11901J 2 K. B. 737 ; Postmostor- General v. 
Jjivorpool C-orpn. (1922), 92 L. .1. K. B. 382. 


Sect. 4. MINES UNDER RIVERS AND SEA* 
SHORE. 

141. Property prlm& facie in Crown — Mine 
under foreshore.] — 8’he question is whether pltf. 
is entitled to recover damages as reversioner, in 
I'espect of coals under the river Dee, that might 
hav(‘- been gotten, but for the act of deft, in 
drowning the mine. Now tlio h*asc put in, inado 
by pltf. to H. A:, co., (dearly docs not oxtemd to tluise 
(;oals, for it demised only the e-oals under the land 
Ixmoath the Jiead of the river Dec, not cov(U*ed 
by it. No cwidence whatever was giv(^n as to the 
title of pltf. to th(5 land covertul by the riveu* De(S 
or to the coal under it. I*rhnd facie the title would 
be in the (’rown, for it appesars that the river Dee 
is in that part of it an estuary whore the tide flows 

reflows (Lord Denman, C.J.). — IIanmkr v. 
EwroN (1845), 5 1 j. T. O. S. 390. 

142. Mine under navigable river.] — The 

Lord JuKti(;e suggests tliat the right of a riparian 
owner in a non-navigabitr liver arises from his 
ixdng till; owncu* of the land to tlu‘ centre of the 
stream, wheiTas in a mivigabhi rivcT the soil is 
in 1 he Crown. As to t his, it may be observed that 
tiu* soil of a navigabU^ river may, os Lord Hade 
okserves, b(^ privaL* property (hoRi) Cairns, 0.). — 
Lyon V, Fishmongers’ (,’o, (1879), 1 App. Cas. 
1592 ; 49 L. .1. Ch. 08 ; 85 L. T. 599 ; 42 .1. P. 198 ; 
25 VV. K. 195, II. L. 

Annithiliifiiti : Mentd. Bril v. (Dahoe Corpii. (1879), 6 
Aui». Cjirt. 84 ; BiirgusH v. Norlbvvicb L. B. (1880), 6 
(J. B. J>. 2(51 ; Fril/- r. llobKon (1880), 14 Cb. D. 542 ; 
VrTiiim i\ SI. .Jaiin-h, Wc^tmliiKHn*, VuhLry (1880), 16 
('ll D. 149; Calr. I^v. r. Walkor’H Trusloen (1882), 7 
App. ('OH 269 ; lloriuj’ i\ Whlt-ucJiapol Boai’d f>£ Works 
(1886), 55 L. ,L Cb. 289 : GouUlcn w. TbamoH Blvcr Con- 
horvatoiH (1887), 4 T. L. JL 187 ; A. -(4. of StmllB Hisitlml. 
V. WomyHH (1888), 13 App. Cub. 192 ; North Shore By. v. 
I»ioji (1889), 14 Apj). Cas. (512 ; Lawns r. ^ rcro 

(1892), 8 T. L. It. 584 ; Uamu/ v. Honthond L. B.J1892), 
67 : 

Hi 
El 

Cori»a*> 

w4dTieHhury\iorpu.''i\ Lodge Hoh*H Colliery Cc). (1 ^ 

5 L. G. U. 43 ; Joiiori r. LlanrwHt U. D. C., 11911] 1 Ch. 
393 ; A.-G. of Sonlhem Nigeria v. tLiv®n*ool), 

A.-G. of .Southern Nigeria v. Mociver, [1015] A. C. 599 ; 
Montreal City v. Montreal Harbour Comra., Tetreamt r. 
Montreal Harbour (Joinre., A.-G. for Quebec i?. A.-O. for 
Canada, [1926] A. C. 299. 

Whether included in grant of waste.]— 6'cc 
(k»MM(»NS, Vol. XI., )). 24, No. 281. 
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PART II. SECT. 3. 

139 i. Property in owner of noil,] — 
W'estkks Freehold G. ^1. (Jo. r. 
Great Western G. M. Co. (1867), 
4 W. W. & A'B. 44.— AUS. 

13911. ' A mining lease, under 

Minlug Statute 1865, though it may 


rudiide a publiri road, euiiiiol give any 
•iglit to mine under half of the road 
vhirdi has previously beeomo private 
iroiierty by virtue of a Crown grant 
ionve/iug the land abutting upon It.— 
iHAMROCK Co. V. FARxNSWOimi (1876), 
1 V. L. U. (Ea.) 165. — AUS. 


139 iii. .] — Vici’oRiA United 


Min'in( 4 Co. r. i’JiiNCK OF Wales Co. 
(1879), 5 V. h. U. (Eq.) 92.— AUS. 


139 iv. .1 — Gariraldi Mining 

Co. V, Craven’s New Chum Co. (1884), 
10 V. L. 11. 233.— AUS. 

139 V. 

1 D. L. U. 701 ; _ . „ . 

337 ; 21 Alta. L. R. 168.— CAN. 


-.] — Hx p. Jackson, [1925] 
701 ; 11925] 1^W._ W. R. 
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Sect, 7. — Premmpiio'n from acis of otmu rship: Sub- 

sect 2. Sect 8. Part 1 ! I. \ 

167. Acts of ownership In respect of part of 
mine — Whether evidence of possession of whole 
mine — Though right to surface in other parties.] — 

Evidence of acts of ownoi-sliip of one part of a 
mine within a given district, is admissible to show 
the right of occu])ation of otlier parts witliin same 
district. Tliis rule iiolds, although tlic? right to 
the surface* is in i)arti(*s oth(*r than those who claim 
the minerals.- '^Paylou r. Paruy (1840), 1 Man. & 
G. 004 ; 1 Scott, N. P. .570 ; 9 L. J. G. P. 298 ; 
4 .Jur. 907 ; E. K. 471. 

AntwOttums : Mentd. KiHJmioi)»?orH* Co. r. DhiiHclalc (1852), 

22 I.. J. C. J'. 44 ; Holmes v. Powell (1850), 8 l)c U. M. «r (i. 

572 ; Huinjiliroy v. Nowlaiid (18G2), 15 Moo. P. C. 343. 

168. As against trespasser.] — Wild 

r. Holt, No. 6(18, post. 

169. Not conclusive.] — Tiibw v. 

WlNfiATE, No. 1.68, ante. 

170. Entry under lease of unworked 

minerals.]— Davis v. Suephkud, No. 844, post. 

171. Entry under conveyance of 

unworked minerals.] — D. H. agi'eed between 
themsolve.s, in wilting, to purchasci lands tlam in 
the jnai'ket. By this agreemtuit I). was to have 
the surface at tJiree-foiiiilis, At IJ. tin? minerals at 
on<^ fourth of the whole i)urcha8c*-mon(‘y. JI. 
aftt.Twards (*nL*ivd int-o a <!ontract with tlu* owiu*!* 
of th<* lands to purchase them from Jiiin. 'J'he Sfiid 
lands were duly eonveyf'd Li D. by tlu^ «)wrwi* 
Iheieof, II. Ixdng a pariy to the purchase deed, A 
(‘xeciiting a it leasci of all 1 .s interc'st in (he lands 
to J). Afterwards, by an indcmtuiv of .luly 12, 
1881, J). granted, bargaimul. At sold to 11. Jus 
exors.. administrators A assigns, all tlu^ minerals 
lying under tJi<* said lands, upon tenns substiintially 
the sam(5 as those' conLiinetl in the previous agree- 
ment between J). A il. The said indcntui'e of 
.luly 12, 1831, was not enrolled as a bai’gain A 
sale, A there was no livery of seisin to makrj it 
operate* as a feolTm(*nt. ''Pliei'e wc'J’e Si^v(*n seams 
of coals A minerals lying und(*r the said lands, A 
stjon after the c»xecution of the last iii(*ntioned deed, 

II. h(‘gan t-o work A get the coa.1 under tlie Sitid 
lands, A eontinu(*d so to do betw(*<*n the years 
1831 A 18M. lie did not, liiAveV(*r, go helow" the 
tw(» first seams of eoal, A on his ceasing to work 
in 1844, JJ. left tramways, implem(*nts etc., in 
the tunn(*lH A levels he had mad(‘. In 185.5, Jl. 
by dt*ed, convoyed the mim^rals, i?xcept the two 

or upper seams, w'ith power to dig for A get 
the eoal, c‘tc., to pltfs., wdio sliortly afterwards 
entered, A bored down below the two first seams, 
in order to try for, but they did not work the coal. 
D. died in 1818, & in 1857, his devisee & heir-at- 
l.w, by deed, gi*anU*d tJie Siiid lands, except tlu^ 
c*oal tlu‘reunder ther<»tofoi*o sold A conveyed to 11., 
to S., “ subj(*et as txi the l)(*ds, ote., of coal under 
the same to the siiid indentim? of .July 12, 1834.” 
In 1872, S. granted a letise of the co;U under the 
sfiid lands to defts., A they ent(^n;d A worked, A 
got coal undi'i* the said lease? in 1872. On Jan. J, 
1873, the surviving inistec for sale of D. granted 
A confirmed unto S. (deft, lessor) A his h(?irs, all 
the sefims A beds of coal lying under the said 
lands, “ subjc'ct to such right or interest as legally 
pai^d to H., his exors., administrators, or 
assigns, under the stiid indentun? of July 12, 
1834.” II. died in 1801 : — Held: pltis., through 

IJ. , had Bufticient possession of all the seams t>f 
coal, etc., to entitle th(*m to maintain trespass 
against defts., wlio wei'e mt?i*c wrong-dot'PS, for 
inti-uding upon pltfs.’ mines ; the deed of July 12, 
1834, A the possession taken under it by H., 
operated to make H. tenant at will to D. of the 


mines ; Htat. Umitations began to run from the 
first year of such tenancy, A had given pltfs. a 
good title when the trespasses were committed. 

It is true that in cases where a man has entered 
ui)on A taken possession of one seam of coal A by 
lapse of time has acquired some title to it, the law 
will not assume that his possession extends to all 
the othc*r steams of coal lying under that pa7*ticulai* 
one ; but in the case we have before us it was 
beyond all doubt intended that II. should have 
possession, A take possession of all the* seams. 
The agiuement clearly shows that (lx>iiD Cairns, 
C.). 

I have had some doubt, in the course of a^u- 
ment, as to the operation of the Stat. Limitations 
in this case. According to ” Shepli(?rd’8 Tcmch- 
st<one,” the grant to get mines is an incoii)oreal 
h<?reditament. My doubt is, if the statute would 
run, as the grantee would not bt? entitled to bring 
an (‘jectment, during that period, for an in<5or- 
poroal hertiditament. 1 quite agr(?(' that 1 1 . 
obtained possession of the mines, A it is equally 
clear that ht; gave pos8(*ssion L) pltfs. At the* 
tinu* of tlic* ti‘(*sj>asse8 the defts. wen* mt!i‘e wrong- 
doers, in my opinif)n, the miru'i'als having been 
excepted from the conveyance of Mar. 28, 1857, 
A, th(‘n*for(‘, pltfs. wei*e entitled to hi ing ti(*spass 
against them (Mellisii, L..I.). — Low Mook Co. 
V. STANI.EY Com. Co., Ltd. (1879), 31 L. T. 189, 
V. A. 

172. Title founded on adverse pos- 

session.] — JjOW Moor Co. v. Stanley Coal Co., 
Dri)., No. 171, ante. * 

173 . - . .| ...WJien‘ title is founded 

on an adv(*rse possession the title will be Uinit<*d 
lo IJiat area of which actual ])osst?ssion luis btjon 
(*njoyed A as a general rult? constructive? possc'ssion 
of a wider an*a will only be inferr(?d from actual 
poss(?ssioTi of the limited area, if tin? inference of 
su(!h widc?r i)os8(‘ssion is necessary to give effect 
to contraci/iial obligations, or to pn?s(?rvi? the good 
faith A honesty of a. bargain. 

Pltfs. who wero L)g(‘lher (‘iititled to one un- 
divid(*d one-sixth ]7art of tia* mines under a 
mountiiin of ninety-two acr(‘s, brought a.n action 
against deft,, who was a«lmittedly (‘nl-ith*d l«o 
a.nolh(*r undivided on(‘-sixth pa.rt of the sanK* 
mines, A asked for an a(;coinit of (he? coal wc)rk(‘d 
by Jiini. It was ]U'bvt?d in evidence that mon? 
than tw'olve y(*ars before* the (?oiiimeii(;ement of 
the action the piede(H*ssoi’s in tith* of deft., und(‘r 
licences from the* owners of the other four-sixths 
of tJio mirH*s, but without th(? licence of pltfs. had 
(joimnenced to work out tin? eoal under the 
mountain from an iii*ea of two acrt?8, A had rc?- 
mained in possession of that worki*d-out area, (ir 
cavity, ev<*r since. l)(*ft. claimed tliat possession 
of part of the mine enrit-h*<l him to constructive 
poHSi*SBion of the wholi? ai\*a of tin? mim? liori- 
zontelly A vertically under the mountein : — 
Held : deft., having bi?en in adverse poss(*ssion of 
pltfs.’ one-sixth piU’t, which must be ti'cated as a 
st?paratc? L*nement, for more? than the rcqum?d 
statutory period, had a.e(iuir(?d a ^ood title under 
Stat. Limitations to the two acre area of which 
his predecessors had been in iictual possession, A 
no inon* ; therefore, pltfs. were entitled to an 
account of the coal, except iliat taken from the 
two aert? ai'(?a, such tw*c?ount to be limited to six 
yeai*8 before action brought. 

^’he line of authorities . . . seems to me to estab- 
lish tliat whew? title is founded on an adverse 
possession the title wUl be limited to that area 
of which actual possession has been enjoyed, A 
that as a general rule constiiictive possession of a 
wider ai'ea will only be inferrod from actual 
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possession of the liinit<i(l area, if the inference of 
such wider possession is necessary in order to 
give effect to contractual obligations, or to pre- 
stu’ve the good faith honesty of a bargain (Evk, 
J.).— CiLYN V, IIOWKLL, [Um)] 1 Ch. 0(50; 78 

L. .T. Ch. 891 ; 100 L. T. 824 ; 53 Sol. Jo. 209. 

174. Mines under foreshore In Scot- 

land.] — The right of a proprietor of estates adjoin- 
ing the sea to work the coal below low-wat-<*r mark 
was challenged by the (’rown during the pro- 
jirietor’s minority. Tlu? estatt*s to which the 
minor had succe(?dod (;onsisU»d in part of entailed 
in pai*t of unentail(*(l lands. The. administration 
of the unentailed lands was vestiMl in tlu^ testa- 
mentary trustees of the inLnoi‘’s father, who wen' 
also curators of the minor. M'hese trustiH'S, without 
the concurrenctj of the minor, eritiired into a trans- 
action witli the Crown wheri'by they on their part 
accepted a lease of t he whoh? coal below low-water 
mark cx adverno of both the entailed <S: unentiiiled 
lands, & the Crown agT*eed not t^o claim damages in 
respect of coal which had been worked in the past. 
Aftei* the proprietor came of agt*, h<^ accc^pted an 
assignment of the lease, & subseipiently applied for 
& obtained from the thrown a leduction of the 
royalty payabhj under the letis<N a motlifujation 
of the whole mode of working the coal. When tlu^ 
pi*oprietor so acted in regard to th(‘ h'ase, he was 
unawtm^ that he had a. (4aim to Koni<‘ of the coal 
below low-water mark. In an action brought by 


the pi*oprieior fouiteen years aft-er be bad nuicbed 
majority, concluding {infer alia) for a d(M;lai*ator 
tliat he was not bound by the lease : field : tin* 
actings of the proprietor aftt.*r lu* came of ag<‘ baiTc«l 
him from clialhmging the h‘ase. — koiii) Advocate 
V, Wemyss, L190Uj A. C. 18. 

Mentd. Duik<*r v, herd Ad vocal o, NtdUl 
A. C. :i7.*h 11 . ; Secroiary of Htotc for India r. Sir Kujali 
(ihoUkaiii llania Kao (lUlU), 1^. •!. K. (‘. 2*J‘J ; Tlio 
Fagcrncs, Utl2«j J*. JS.‘). 

175. User of part of surface -Whether evidence 
of right to minerals under whole area.) Heddon r. 
Smith, No. 161, ante. 


Sect. 8.— EFFECT OF NON-USER. 

176. Non-user not abandonment.] Ciianii v, 
Adams (1776), 6 Bro. Pari. Cas. 588 ; 2 E, K. 881. 

177, Customary rights of manorial tenants.] 

— In an action for an injunction to I’cstrain deft. 


from trespassing on pltf.’s quarry deft, pleaded 
tliat the quarry was part of the waste of a manor 
of which he was both a freehold & a copyhold 
tenant. &; that by custom of the manor the tenants 
thereof had a right to get stone frem the quarry 
to bo used & spent on their respective tenements. 
Deft, put in evidence the ct. rolls which recorded 
a prest'niment dated in 1695, that the freeholders 
of the manor had a right of getting stone from the 
w^aste to be used & spent on their respective 
tenenu'nts : — IleXd : the entry on the rolls Wiis 
admissible, & was good evidence of the alleged 
custom, & such a custom wiis not urn’casonable. 

It has be(*n urged tliat such right of common to 
take stone sand fmm the quarry in (juestion has 
been (‘x^tinguislied by adverse posst'ssion or non- 
user, or sometliing of tliat kind. In my opiruon 
no such cont(?ntion has been or could be establishiid 
(.Joyce, .1.). — Heath v. Deaxe, (1905] 2 (Jh. 86 ; 
71 L. J. Eh. 166 ; 92 li. T. 643 ; 21 T. li. It. 401. 

- .1 JjIMITatiox op Aernoxs, Vol. 

XXXIl., pp. 438, 439, Nos. 1094-1098. 

178. What amounts to abandonment.]- By a 
colonial Act cts. for mining purpost^s are con- . 
stituted, composed of a warden & assessore, ^ 

is provided by sect. 193 that a miniittJ of the de- 
cision of th(‘. <iss(‘8soi-s shall h(* (*riU^rcd in the 
register, it that the wardcui sliall make an order m 
aceordaiu'e theivAvilb. Ajiplts. ocuaipied land in 
X’ietoria for mining jiurpost's, iV: obtained a Orown 
lease of tlie land. A sitiall pai;b of Uic? land 
occupied by a^ipits. was omilb'd from tlio Itjjise. 
Ites})s. lxM>k possession of so miK^b i»f the laud as 
wais not included in the lease. AppHs. tluui BHed 
r(!sps. in th(‘. et. of mines to rer»ioV(' them iv to 
r(*cover damages. A majority of the assessors 
found that rt'sps. had not encroaclied on the land. 
This linding was not eni«‘n»Ai in the register, nor 
(lid the wardiui make any order in accordance there- 
witli : — Held : intentional abandonment is only to 
be proved by cogent evidesuco of the existence of 
such intention, the fa(-t that the lease did not 
include all the land occupied by applts, wjis niit 
sullicient lividenco of abandonment. — ^W alhalta 
O oiiD Mixixo (U). r. Mulcahy (1871), 40 \u J. 
l\ C. 41. 

179. Necessity for absence of possession by 
owner — & possession of party claiming title.] — 

TiiEW v. WiXGATE, No. 15S, ante. 

.]— aVcc jilMlTATIOX OK ACTIOXS, Vol. 

XXXII., pp. 433, 434, 435, Nos. 1064, 1965, 1076. 


Part III. — Amalgamation and Absorption Schemes. 


ISec, generally i Mining Industry Act, 1926 (c. 
28). 

180. Within Mining Industry Act, 1926 (c. 28), 


5 7 (2)— Scheme in “National Interest Terms 
“* Fair & equitable.’*] —Tie, Denahy & Eadbhy 
Maix CUJ.UEK1ES, Dm. (1927), 18 T. L. U. 822. 


PART II. SECT. 8. 

178 i. Wind amounts Ut altundormiaU.l'—DVKUn^ v. 
I7g ii, .J — Vjctok V. Hutleu (1001), 8 K. (J. j 


NicoLL, 21 C. L. T. 81. — CAN. 
100 ; 1 M. M. Cott. 438.— CAN. 
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Part IV. — Right to work Mines and Quarries. 

Sect. 1 . — IN GENERAL. 182. .] — Durham & Sunderland Ry. Co. 

181. Right of working incidental to grant or v. Walker, No. 1027, 

reservation of minerals.]— Cardigan (Earl) t?. 183. .] -Rowbotham v. Wilson, No. 121, 

Armitage, No. 092, post, ante. 


PART IV. SECT. 1. 

n. Stakes cO stakimi — Necessity for 
aecnracy.] — lie CJtATJS (1866), 3 W. W. 
& A*B. 1. 13.~AUS. 

o. .1- lie MALE(iA Bar- 

rens, h'xp. McLeod (1887), 20 N. S. K. 
(8 R. & G.) Jl.— CAN. 

p. .] — To couBtitiiUi a valid 

location, the statutory provisionH os 
to bloziutf must be complied with. — 
ALDourt V. Hall Mines Co. (1897), 
6 B. C. R. 394 ; 1 M. M. Caa. 213.— 
CAN. 

q. .] — Tho erection of 

rock monuments insU'ad of legal posts, 
as rtiquired by the Mineral Act, invali- 
dates a location. — Callanan V. Georoe 
(1898), 1 M. M. Cas. 242 ; 8 B. C. R. 
116; 21 C. L. T. 600.— CAN. 

r. ' .) — ('oj*LEN V. Cal- 
lahan (1899), 21 C. L. T. 9; 30 

S. C. R. ,')55.— CAN. 

t. .]— Madden v. Connell 

(B. C.) (1899), 20 C. L. T. 30 ; 30 
S. C. R. 109.- CAN. 

a. .] — Accuracy in giving 

the uppi'oxiniate beai'ings in staking 
out a minerals claim is as ui;ces aiy in 
the case of a fractional claim as in 
any other. — Colloai r. Manley (B. C.) 
(1902), 32 a. C.R. 371. CAN. 

b. .]~-The locat ion line of 

a fractional mineral claitn must be 
marked by the blazing of tit'cs or the 
setting of posts in the same uiaiimu* as 
that of a full sized claim. — Snyder v, 
liANHOAf, Ransom v, Snyder (1903), 10 
B. C. R. 182 ; 2 M. M. Cas. 77.— CAN. 

0. .] — (Jl.AUK r. 1)0('K- 

STKADER (B. C.) (190."|), 30 S. C. R. 
622.— CAN. 

d. iMiid. subject of lease or 

afiptication for lease.] — Antony r. 
Dillon (1889), 15 V. L. R. 240.- AUS. 

e. .1 — Hartley v. Matoon 

(Y. T.)(1902), 32 S. C. R. 6M.— CAN. 

f. Whether jtriority yiren — In 

order of application after stakiny.]-- 
A.-G. V. McDonald (1870), 8 N. S. R. 
125.— CAN. 

g. .] — He Isa Mining 

Co. & Fran(!EY (1907), 10 O. W. R. 
31 ; M. C. C. 26.— CAN. 

h. .1 — 7?r AIcNeil 

& McCclly & I»1.0TKE (1908), M. C. C. 
262 ; 13 U. W. R. 6 ; 17 0. L. R. 621.- - 
CAN. 

Ic. — - j — Stahl v. 

Francis (1908), 9 W. L. It. il.- CAN. 

1. — .J — Romertson 

r. STAHL (Y. T.) (1909), 11 W. L. R. 
401.— CAN. 

m. .] — Cami'hall 

i\ Allen (1912), 23 O. W. Jt. 140 ; 1 
O. W. N. 130 ; 7 D. L. R. 18.— CAN. 

aa. — .j — Rf; Smith & 

MrFiiERSON (J92J), 09 D. L. It. 477 ; 
51 O. L. It. 457.— CAN. 


bb. Whether condition preci 

to /riwr.]- -“Oceujiying & staking i 
is not a eouditioii precedent lu 
leases in un unpiwlniim'd distrii 
Mott r. JiOCKliART (1883), 8 App. 
368 ; 62 L. J. 1*. C. 61.— CAN. 


, 00. Whether mere renewal of 

claim can exU-nd howmtories.J— Miller 
V, C.UkH'HELL (1903), Cout. 280. — CAN. 

^^esHiy for rcsiukiny — 

I aluiity of right to locution.] —i^T. 
Laurent v. Mercukk (Y. T.) (1903). 
33 a. C. B. 314.— CAN. 


Size cl> sujjflclency of,] — 


l*ixE Creek v. J*earse (B. C.) (1906), 
3 W. L. It. 425.— CAN. 

ff. .1 — He Oashman & 

Cobalt & .James Mines, Ltd. (1907), 
M. C. C. 70 ; affd„10 O, W. R. 6.58.— 
GAN. 

gg. Irregularity after stak- 

iny — Who may take admntagc of .] — 
No irregularity arising after staking 
can be taken advantage of by an 
adveme or Junior staker.— Bal'J’un r. 
Evans (Y, T.) (1909), 12 W. L. R. 116. 
— CAN. 

hh. .1 — Lloyd r. Nicholas 

(Y. T.) (1909), 12 W. L. It. 38.— CAN. 

кк. . J — lie Spurr & Penny 

V. Muri'HY (1909), 14 O. W. R. 1239; 
M. C. C. 390; 1 O. W. N. 287.— CAN. 

II. .]— CROSHIJfiY V. SetAN- 

LAN (B. c.) (1910), 14 W. L. R. 573. 

— CAN, 

mm. .] — Baptist v. Erick- 

son (Y. T.) (1910), 15 W. L. R. 1.— 

GAN. 

nn. .] — In onler to elTeot 

a valid location of a claim under 
British Columbia Placer Mining Act, 
strict compiiance with tlie iirovisions 
of the Act as to size ik, placing of the 
boundary posts is essential. — Deisler 

r. ai'RiJCE Creek 1‘ower Co. (1911), 
28 W. L. It. 329 ; 17 D. L. R. .506 ; 
21 B. C. Jl. 441. - CAN. 

00 . - — On town site — Whether 
allowed.] — lie Kix)ni>ike Ci'PY Town- 
site (Y. T.) (1906), 5 W. L. Jt. 526.— 
CAN. 

pp. .J — Western & 

Northern Lands Coupn. v. (Joodvvin 
(1908), 18 O. L. R. 63; J3 O. W. R. 
177 ; M. C. C. 230.— CAN. 

qq. Suf/icicney of representa- 

tion work.]- J'ALMUREEN V. TABOR, 
U’l’ALJxjN V, Patton (1907), 6 W. L. Jt. 
791.— CAN. 

rr. — .}- Hockjnu r. Wen- 

ZELL (1907), 6 W. Ji. It. 658.— CAN. 

tt. .J— A.-G. for Canada 

(Backe) V. JCrickson (1908), 9 W. L. It. 
140.— CAN. 

ааа. Jl/eafiiny of word ** hilU'] 

-.Jones v. Joval (Y. T.) (1907), 6 

W. L. K. 407.— CAN, 

bbb. Claininol at discoeery stake.] 

— lie Blyk & Doavnev (1908), M. C. 

120 ; 11 O. W. R. 323 ; 12 U. W. Jt. 
9i:6.— CAN. 

000 . — rrveiovs siakiny without re- 
cording — Whether sabsegaent staking 
valid.] — lie MuNim & Downey (1908), 
14 O. W. R. 523 ; M. C. C. 193 ; 19 
O. L. R. 249.— CAN. 

ddd. Onus of proof that lands 

arc prospeviiny lands.]— lie Smith & 
Hill (1909), 14 O. W. It. 881 ; M. C. C. 
.349; 19U. L. It. 577.— CAN. 

eee. Application after further 

discovery— W heeler first claim staked 
aban/iloncd.]—Iic Wriuht & Cole- 
man Deveixh’aMKNT Co. (1909), M. C. C. 
103; revsd., 12 O. W. R. 248 ; 13 
O. W. R. 900.— CAN. 

fff. iMud preciously granted as 

a placer claim. I— A miner has the 
right to stake a (piartz mineral claim 
upon gitmiid that has previously been 
grontiHl as a placer claim. — S mith v, 
Yukon Gold Co. (Y. T.) (1911), 19 
W. L. R. 68.- CAN. 

Rgg- ** Creek** claim.]— ITnder 

the mining laws of the Y^ukoii Territory 
a ** ci‘eek ** claim cannot be staked so as 


to cross Ac. occupy land on both sides 
of a river.- -Yukon Gold v. Boyle 
Concession (Y. T.) (1916), 34 W. L. It. 
436 ; 10 W. W, R. 685.— CAN. 

hhh. Imjdied agreement to stake 

claim for employer.] — Nicholson v. 
Mustard, 11921] 3 W. W. R. 890 ; 
62 D. L. R. 445.— CAN. 

kkk. Crown lamia — Considera- 

tion.] — A petition of right for a rcfimd 
of $5 per aens out of th<^ *10 per acie 
paid by petitioner to the Crown for 
title to cool & petroleum rights in 
lands under tho sea dismissed, since 
tho smlaco of the lauds in question had 
not been leased or alienated to anyone 
else. — K etchen v, R. (B. C.), 1 1926 J 
.3 W. W. It. 767.— CAN. 

111. Exterior d* interior angles 

unpegged.] — 1*BAR(’E v, Grevillb 
(1897), 15 N. Z. L. It. 735.— N.Z. 

mmm. liepeyginy of same claim 

— Whether amounting to abandonment 
of earlier appliratiun.] —llcycggiug by 
ap[>ct. for a claitn, &. making a fitish 
application for the same ground pegged 
out & ttiipiicd for befoitJ, is an abandon- 
ment of the earlier applitation. — 
UoR^ V. Buag (1904), 23 N. Z. L. R. 
517.— N.Z. 

nnn. Certificate, — Of improvements 
— Extension of time for actitm — When 
allowed.] — lie “ Golden Butterfly 
Fraction ” & “ Countess ** Mineral 
Claims (1896), 1 M. M. Cas. 125 ; 5 

B. C. it. 445. -CAN. 

000 . What claimants are 

barred thereby.] — A cerliilcato of im- 
pi'ovements under Muieral Act, 1891, 

s. 46, is a bar only to adverse claims to 
the iouation advanced by other 
claiinant.s under Mineral Act, & is not 
a bar to the rights of claimants of the 
land, as land, to wliom the Mineral 
Act procedui-e does not apply. — Nelson 

6 Fort {Sheppard By. Co. v. Jerry 
(1897), 5 B. C. It. 396 ; 1 M. M. Cas. 
161.— CAN. 

ppp. Effect of.] — He 

American Boy Mineiial Claim (1899), 

7 B. C. R. 268 ; 1 M. M. Cus. 304.— 

CAN. 

qqq. Obtained by fraud.] 

— Hand v. Warren (1899), 7 B. C. R. 
42 ; 1 M. M. Ca.s. 376.— CAN. 
nr. .] - - A.-G. v. 

(1900), 7 B. C. it. 312; 1 

M. M. Cus. 108.— CAN. 

ttt. Who may ujfply for 

— /'arl owner of mirwral cUiim,] — 
Bentley r. Bivi'skord (1901), 21 C. L. 
T. 492 ; 8 B. C. It. 128.— CAN. 

— Adverse nTtion,] — 

Doi'KSTADEU V. Cl.ARK (19(J7), 24 

C. h. T. 43.— CAN. 

bbbb. .1 — COLLISTER 

V. ItEJD (B. C.). 119191 3 W. W. It. 
229 ; 47 D. L. R. 509.— CAN. 

occc. Of wprk — What irregu- 

larities cured i/weby — Defects in loca- 
tion.]-— lief octs in a location made 
hoiiA fide in endeavouring to avoid 
encroaching upon other locutions, & 
which do not mislead, are cured by a 
ecrtiflcati^ of work. — Waterhouse v, 
LU'Tchild (1897), 1 M. M. Caa. 153 
6 B. C. It. 421.— CAN. 

dddd. .]— llAAi- 

MELMEYER V. CURTIS, POWERS V, 
CURTIS (1900), 8 B. C. R. 383.— CAN. 

eeae. .] — Lawr v, 

PARKFJI (1901), 8 B. C. R. 223 ; 1 
M. M. CJus. 456.— CAN. 
ffff. Effect of recording 
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184. .]— Eamsay V. Blaih, No. 19, ante, 

185. .] — Makshali. V, Bokrowdalis 

Plumbago Minrs & Manufactuhing Oo., I^tu. 

(1892), 8 T. L, K. 275. 

Easements & rights affecting mines.!— /S'cr Part 
XIII., post 

Lessee’s right of working.]— Part XJ., 
Sect. 3, sub-sect. 2, post. 


Sect. 2.— RIGHTS DEPENDENT ON EXTENT 
OF OWNER’S INTEREST. 

Sub-sect. 1. — Absolute Owners. 

186. Committee of lunatic — Right to consent to 
working lunatic’s mine By owner of adjoining 
land.] — Agreement by tlie committee of a lunatic, 
that coal under th(‘ lunaiic’s estaii* should he 


worked by the owner of the adjoining land, estab- 
lished under the circumstances. - //.r p. Tab HART 
(1801), 0 Ves. 428 ; 31 E. 11. 1 127, (\ 


Sub-sect. 2. — Co-Owners and Partners. 

A. Co-Owners. 

187. Right of Individual co-owner — To work 
common property — Limited to extent of own share.] 

— Job V. PoTi’ON, No. 554, post. 

188. - Account— Allowances for necessary 
expenditure — Special allowances.] — ^Allowance in 
respect of advances for supplies to a West India 
(‘si.at-c‘ by persons, acting as consignees, n<jt under 

i a M^gular n,i)pointnu‘nt, but with ponuissioii of th<^ 

! owinTs, or by one t-tuianl^ in coinnion ; if not upon 
I ibe givMind of Ii<‘n by tlie colonial law tu* uwige, 


— Qklinas r, Clauk (IH(M), 
21 C. L. T. 2B1 ; 8 B. C\ 1{. 12. CAN. 

a. Necpiitfity for Joinivu 

Attomcif-General party- Wht u rrr- 
tificate impeached. \ — (Jr.KAuy u. IJohco- 
WITZ (1901), 22 C. L T. 41:8 B. C. U. 
225.— CAN. 

b. Application of AHiwral 

Act.} — WiNDSoit V. Core (J90.5), 12 
B. C. R. 213 ; 3 W. L. \l. 291.— CAN. 

0. Of free, miner -Sufficiency 

of proof of irtfc.l— S<iiroMBER(j v. 
Hoi.dkn (1899), 6 JL C. R. 41!l ; 1 
M. M. C3as. 290.— CAN. 

fjajiHe of.\ — Gucieii- 

FIELD V. Harbottlk (1900), 20 C. L. T. 
395 ; 7 B. C. R. 344.— CAN. 

}yhHher special 

certificate reviven title .] — Woodiutuy 
Mines v. Poyntz (1903), 24 C. L. T. 
107 ; 10 B. C. R, 181.— CAN. 

Necessity for paih 

ment of certificate fccs—Iirforc rcia ical 
of yrant inamfi.] tie Mokiuhon (V. T.) 
(1907), (I W. L. It. 000.- -CAN. 

g . .1 — Kncinekk 

Minini^ (’o. V. Fkakku, I1023j 1 

I). li. U. 530; 119231 A. C. 228: 

M923J 1 W. W. K. 419; ajjff.. OS 
1). L. R. 409. CAN. 

h. Mining Hexiordtr Filing of 

adaersc claim — Whdhcr condition jtrcct- 
dent to octioa.l— KilJiouuNE c. Mo 
(JuiOAN (1897), 5 B. C. 1(. 233 ; 1 

M. M. Can. 142.— CAN. 

k. Time for.] — Ditmas 

Gold Minks, J/rn. r. Boulthkk 
(1901), 10 B. (;. U. 511.— CAN. 

1. .] — i*- PiyruAKos (1900), 

9 O. W. R. 307 ; 13 (). L. 11. 0.)0 ; 
M. C. C. 22. - CAN. 

m. Pouyer to refuse rcyistra- 

tion of claim — Of memher of North PVcnf 
Monnled Police.]— He Maclfa’nan 
(Y. T.) (1907), 7 W. L. Jl. 209. CAN. 

n. OronndH for rejec- 

tion .} — An application for a iniiiiiiff 
tOaini Hhould not b<* ivjeel-iMl bccuasc 
it inchulcH land covered with water. - 
He SiNCLAiK (1908). M. C. C. 179; 
12 O. W. R. 138. —CAN. 

o. Hecordxr's certifi-cate sci aside 

—Mistake.}— Re Roueks & McFarland 
(1909), M. C. C. 407 ; 14 O. W.R.913; 
19 O. L. R. 622.— CAN. 

p. Fraud ,} — Wrkcsko 

Minks, Ltd. v. May, fl920J 1 I). L. U. 
461 ; 11926] 1 W. W. II. 225 ; 35 

Man. L. R. 380.— CAN. 

q. Recorder's map showing nutre 

extensive Ismndaries ihaii claim filed 
— Effrxt of.] — The boundarlea of a 
claim which a otaker aciinires und(?r 
Mines Act are delimitiMi by the? claim 
as tiled Sc the fact that the claim as 
shown upon the map in the ofllce of 
the Miuiiig Recorder shows im>re 
extensive huimdaries does not extend 
the area of the claim. — Re Olmstkaij 
& Exploration Byndk^atr of On- 
tario (1913), 24 O. W. H. 974 ; 5 


O. VV. N. .S ; 13 I). L. U. 750. CAN. 

r. ( Urtijieate of- Whether final. | 

—tte llKvrii iS: |192.'»1 3 1). L. it. 

289 ; 57 O. ii. i:. 07. CAN. 

t. hoentions <r* reloenlious — Validity 
of one location depending upon another.] 

— llUTiiKitroitn ft. Mok(;\n, 2 M. M. 
(Jas. 21 1.— CAN. 

aa. --- Neee.^.dty for irrillen per- 
mission of Commissioner Itt relocate. \— 
(lUANGKR V. FoTMKIilNOIIAM (1891), 

3 B. C. B. 590. CAN. 

bb. / 'at id it y of record. 1 — A'l'K l nh 

V. C(>\M1890), 5 B. V. It. 0; 1 M. M. 
C>as. 88. CAN. 

00 . - Provisions of Mineral .let 

— Whether imperaiire.] Blkkkih r. 
(;in«lTOLM (1890), 8 B. (’. It. J48.- 

CAN. 

dd. — - .] — A ls)nd fide 

utternpt to comply with the ]>rovisi<nis 
of Act d(M‘H not mean iiuMf ly an 
uttfiiript. 1.0 Joeate a claim of (lie size 
it form eoiilfmipluhtd by Ihe Aet, bnl 
means an attempt to eoinply uilh the 
f<)rmalllle.< ]n<‘seribe(l hy tJie Ael.-- 
|{|(’liARl>M r. I’iticK (1897), 5 B. r. B. 
.{02 ; 1 M. M. (Jis. 1.50. CAN. 

ee. — Necessity for recording ■ ■ 
Within. preseriUed time.] Fuancokiir 
iV. M('t)ON\LD e. Knmimsii (1897), 0 
B. O. 11. 03 ; 1 M, M. ('as. 203. CAN. 

ff. Sufficiency of jtrtHtf In 

ahsenee of fraud.] (llHSON e. Mc- 
AuTiiru 8: Lckkmxn (1899), I M. M. 
Caw. 382 ; 7 B. (\ B. 59. CAN. 

gg. What may he inclutled in 

our location.] - 'I’wo plots of f^rouinl 
sejiaiutod by an iiitmveiiing valid 
locution, c.'uirml, althoiigh within the 
statutory limit of 1,500 fi*ef, be 
ine.lmlefl in one loealioii.- Dart v. 
St. Kkvkkxk Mining ('i>. (1899), 

7 B. C. B. 50 ; 1 M. M. Uas. 331.-- 
CAN. 

hh. - — Jjfieation on same rein on, 
another's location — f'utdie ptUi<fi/.] — 
Wlieii one freit iiiiiuT locates a. miii<‘ral 
claim &. locates another elaim on tiic 
same vein in tin* name of anottier frei; 
miner, such u i>roeeeilliig is eonirary 
to jmliiie puliey, 8: a violation of the 
Miu<*rul Act iSr amemlments, & the fnio 
miner reiiniifs no inteivst in 
the second location. —A lkxasdkr m. 
Hkatit (1899), 8 B. C. B. 95 ; 1 
M. M. Cas. 333. -CAN. 

kk. — lAipsed location rererts to 
<^roum.]- Granston r. English Gana- 
DIAN Go. (1900), 7 B. G. 200; 1 
.M. M. (.’as. 394. - CAN. 

11. — iMCuiion vtuUr wrong sta- 

iuU' — Whether relocation permissihle.] 
—Where a plaeer claim has been 
erroneously loeatc*.d pursuant to the 
provisions' of an ohsoletc sfatutes It is 
pei*inisslhU< to relocate It in accordance 
with the existent statute, 8. no formal I 
ahanduiimcrit is necessiiry. — WlllfiKL- 
DEN r. Gransto.n (190.5), 12 B. C. it. 
189.— CAN. 

mm. When rdofvtion certificate. 


neressarg.]- (iRANT v. TRKADGOLD 
(Y. T.) (1900), 1 W. L. B. 173.— CAN. 

nn. — Apex location - — . f uslifiea- 
tion of encroach menlA—WuVYV. ('n. r. 
Star Mining tS: Milling Go. (B. C.) 
(1009), 41 S. (;. B. 377.-- CAN. 

00 . — WUhdrawil of la mis from 
entry Powers of Pommissinner .] — 
Smith v. Canadian Kj.dni)iick Mining 
tU). (V. T.) (1911), 10 W. L. B. 196.— 
CAN. 

pp. Relocation on occupied land 

Whether open to location as mineral 
claim.] Farrell & Farrkllh. Fitch 
I lAZLKwooD & British (Julumria 
Sgutjiers By. Co. (1912), 17 B. G. Jt. 
507.— CAN. 

qq. Jxiuds wrongly described 

in thrown jmtenl.]- Re Finim'ank & 
Bktkiwgn Lake Mining Go., Ltd. 
(1914), 32 (). L. B. 128; 7 (). W. N. 
191.- CAN. 

rr. Vlaeer mininy - Record. of~On 
what ralidily di pc/w/s.)-- The validity 
of a placer mining l•eeord primarily 
d(*penitK upon Ihe meit* bi‘lief of tho 
locator basi*d upon indications lie has 
ftbservefi on the claim in tin* t‘XlHt4‘neo 
of a ileiioslt of plaeer gohi therein. — 
Tanoiie r. Motoian (1901), 2 M. M. 
Gas. 178 ; 11 B. G. B. 70 ; 25 G. L. T. 
19. CAN. 

tt. - When application for grant 
will he refused Iwssee in imssession 
Corniauts in lease duly jwrformed.] 
-Seodi.n r. Boyle, |I922| I A. ('. 
102. B. G.- CAN. 

aaa. Right, to do erptrimenlal work 
When ' rej used.]-- rKN’VMK Star 
Mining (Id. v. Iron M \sk Mining Go. 
(1898), 0 B. ('. B. 355 ; 1 M. M. Gas. 
207. CAN. 

bbb. Right of squatter to v^wk mine.] 
- M.syriMALT Si Nanaimo By. Go. n. 
M('(;regor (B. G.y (1905), 2 W. I.. B. 
.530. CAN. 


cco. Lands of thrown withdrawn from 
phualinu.] Where, lauds of the 
lowii liave iHicii withdrawn from 
.ploration, the ollleials, acting under 
le Mines Act of Ontiirhi, an* jnslllled 
I irfnsing to i-eisigiiisi* a mining claim 
ladi* after siudi withdrawal. — 
mRK.Nf'E Mining Go. v. (Vibalt 


CAN. 


ddd. Rights of discoverer.]— ihulvr 
Ontario Mining Act, B. S. ()., 19J i, 
wliat a disco vensr is imtitled to is 
20 acres laid out In the manner im- 
peratively & mimitcdy, with diagrams, 
|»l■OH(;l•ibed by tlie Act.— Re NkilLY & 
Lessard (1917), 38 O. L. B. 440 ; .1.1 
I). L. B. 031. CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 
eee. Mines under pipes of water- 
works -SUit.ut.ory notire to witerwwks 
necessary before, working mine.]- 
Kdiniojr<;ii Water Trustkiw r. 
('LIPl'K.NS Oil (’-O. (1898), 25 I*. (Gt,. of 
Si^HH.) .50 1; 35 Sc. ii. U. 42.5; 5 

S. L. T. 298.— SCOT. 
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8ecU 2. — Bighfa dependent on extent of ourner'a in- 
iereat: S'liti-aret, 2, A., B. <Sr C. (a ) J 

upon the nature of the subject, requiring ex- 
pendituif^ ; as in t)i(* case of mines, alum works, 
etc., distinguished from a inert? landed estaU? in 
this country. 

That princij)le t)f English law, that W(»uld in 
this countiy bc' given in iMiuity to a person having 
a species of landt^d estate, which however coidd 
not b(‘ i-eprestmted as meif^ landed property ; as 
.a t-enant in common of soil containing nunes or 
alum works ; in i-he management of which th(‘re 
must be expenditure incurivd, as between the 
tenants ; & 1 have? no conception that the ct. 
would in such cases giv(‘ the account between tliem 
without making allowances that would not be 
given in the case of an estate* i^o be managed in 
the ordinary coiim* of husbandry (Loud Et.don, 
Scott r. Nesditt (1S08), 14 Ves. 4118; 88 
E. IL .^.89, h.(\ 

: — Refd. SayciH u. WhltHeld (1821)), 1 Knapp, 
i:ei. Mentd. EarqnliurHim v. Ealfuur (]S.‘UD, K Him. 21P ; 
AV Oourtney, A> p. I’ollurd (1840), 4 Deuc. 27 ; Hliaw r. 
Siini>s()ii (1842). 1 y. & (). Cli. Cas. 732 ; MaiiHflcld v. Ogle. 
(ISft/i), 24 L. J. C'li. 4r)0 ; Morrison r. Alorrison (i85.0), 
2 Sin. & G. 504 ; Fraser r. Burgess (I860). 1.3 Moo. P. C, i\ 
314 ; Bertrand r. Davies (1862), 31 Beav. 420 ; Twynani 
r. Hudson (1802), 31 b. J. Ch. 577 ; Re Harriott, A> 
PeiiRellcy (1 803), 8 L. T. 854 ; Rc Leith’s Estat<‘, tihainbers 
V. Davidaon (1800), L. It. 1 1*. C. 296 ; Securities & pro- 
perties Corpii. r. Brighton Alhambra (1893), 02 L. .1. (3i. 
.560; Duder v. Anisterdainsch Trustees Kuiitoor, 19021 
2 C^h. 132. 

189. Severing & bringing to 

bank.l — .I ob v. 1*ot3’on, N >. 5.54, post. 

190. - General partnership account. I 

The ctise is similar to t hat of mines worked by (?o- 
owneis without partnership, where tin* rc‘al estate* 
is not pniin(‘rship projicrty. . . . Any co-owuu'i* 
can transfer his inter(‘st to a stranger, which a 
partn(‘r cannot do. . . . 'Flu? (!o-own(*i* is (*ntiti<*d 
to an account of what the other eo-ownei‘s hav<* 
received in excess of their shai-e, hut has no right 
to a general partnership ai^eourit. (Fauwell. 
Ji.,1.).- ADAiit V. New Eiveu (V)., Ltd. ^ Metro- 
politan Water Hoard (190S), 25 T. lu H, 198, 

A. ; affd, anh nom. Metropolitan Water 
lioAKD r. Adair New Hivkr (U). (1911), 27 
T. J.. JL 2.58, 11. J.. 

191. .1 - A. by a voluntary H<*ttle- 

ment conveyed two shaivs in certain mines to 
tiust<*es for ninety -nine years if A. should so long 
live, in trust for A.’s brother-in-law E. during the 
said t^'im if he should so long live, with remainder 
as to one share in t-nist for A.’s sist(.‘r (\, A: as to 
tlie other share, in trust, for J). tlie son of H. tS: (^, 
to hold to tliem respind-ively for the ivsidue of tlu* 
c.aid U'lm if they should so long fvsneidively live. 
I’ poll the death of E., in the lih*time of A., <’. He 1). 
ent<‘it‘d into possession of their respective sliar<‘S. 
A. afteiwards, by a deed of gift t;xeeut(*d in 1820, 
conveyed all liis i*emaining interest in the prcmises 
to 1)., & died in 1880. AfU*r A.’s death, (7. con- 
tinued by mistake in possession of the shaii* which 
had been stdtled upon her until lier death in 1885. 
In 1839, J)., ujiori (?xamiiiation of the d(M*d of 
1820 which was in Ids possession, found out the 
mist4ike, he immeiliately filed his bill against 
the exoiw. of (\ for an arcount of the nmts & 
profits received by her since the death of A. : — 
Hdd : iiuismuch as J). had been guilty of laches 
in not finding out the mistake earlier, by the means 
whi(;h w’erc* in his power, he was entitled to an 
account only for the period allowed by analogy 
to Stat. iiimitations, which in this ease was six 


years before the filing of the bill, & an additional 
period during which he? was abroad. 

Where the rents of mines are ^served by mea^ 
of payment of piDiluee hi apede, the profits will 
bo considered as accruing to the lessor at the time 
of i*eceivirig such produce, & not at the time of 
the sale of it ; & thei*efoi*o the statute- will rim 
from the time of such receipt, At not fi*om tlie time 
of such sale. 

There can be no ouster between tenants in 
common in ])ossession ; & therefore if one takes 
more than his share of tlie i*ents, the only i’em(?dy 
is account ; either by action under the statute of 
Anne or by bill in equity. — D bnyh v. Shuckburoii 
( 1840), 4 V. At U. Ex. 12 ; 5 .lur. 21 ; IfiO E. It. 
912. 

Annofationa : — Distd. CoiniH. for Kiigluiid v. N. E. By. 

(1877), 4 (Jh. D. 815. Consd. Baker v. [1910] 1 

K. B. 56. Refd. BobortKr. Eberhardl (1853), 2 Etj. Pop. 

780 ; GibbH v. Guild (1881 ), 8 Q. B. D. 296 ; Adair r. Now 

lUver & Motropolitun Wutor Board (190S), 25 T. L. P. 

193. 

192. Mesne profits— On ouster.] — Denys 

i\ SiiucKHUJMUi, No. 191, ante. 

193. To participation in profits — Joint 

estate in two properties held in severalty.]- Pltf. 
A: deft*, being each entitled in severalty in fee to 
oni.‘ of two contiguous estate's ex<;ei)ting the coal 
mines under such (‘st-ati'S ix'spiie.lively, were also 
own(‘rs of the coal under botli estalx*s in undividc'd 
moieties as Dniants in (common. Eor the purpose 
of raising from under botli (‘states the coal to vvliicli 
pltf. A: d<‘ft;. (‘ntil-l(?d in common, a shaft was 

sunk in deft.’s (‘stati*, A was us(‘il for that purpose. 
Afterwards tlu* sanu* shaft was used for the pur- 
l)os(‘ of I'aising ihrougJi A: by mt?ans of ihi? same the 
coal belonging t-o adjoining proi)rii*tors ; — field: 
pltf. was entitled to participate in th(‘ profits made 
l3y the us(? of t-lu‘ sha.ft in raising tlie adjoining 
coal, though tlu* shaft was sunk in defl-.’s estalx*. 
Flegg V . Olecjg (iHfil), 8 (HIT. .822 ; 81 \ s , .1. Oh. 
L58 ; 5 i.. T. Ill ; 8 .lur. N. 8. 92 ; 10 W. H. 75 ; 
fifi E. E. 188. 

Ainiotatioii : — Refd. iluiit(‘r r. Slewarl (IHOl), I Dc G. K. & 

.1. I6S. 

194. Appointment of receiver. | — Wynget v. 
ilEATJUxiTE (undatxul), cited 4 Y. A: (7. Ex. 187 ; 
100 E. IL 978 ; auh nom. Winyatt v. IIeathcote, 
9 1j. j. Ex. Eq. at p. 81. 

AimotdtUm : — Refd. PoImtIh r. Eberhardt (1S53), Kuy, 14S. 

196. After sale directed -Failure to agree 

on plan for working.]— It was found, on looking 
into the title, that then* was no pow(‘r to assign 
without a licence?, A: that the jicr-sons entitled to 
give such licence entii'c*ly objected to any chang(i 
in the possession. . . . Tliis c(?i‘taLnly would throw 
a difiiculty in the way of a sale by auction . . . 
wh(*mis it does not show tliat similar difllculties 
would exist in tlu* case of a sah; by private (contract. 

. . . It was simply the? case of j)art owners of a 
mine without any partnei-ship, under whicli cir- 
cumstances the doctrine laid down by Lord 
Etidon in the case of Jeffereya v. Smith, No. 198, 
poai, would apply . . . namely, that where such 
part owners cannot agiue on a plan for working 
the mine, th(? (;t. will take car(* flhat it shall be 
worked in a reasonable way, A: it will interf(?re, I 
appreliend, till a sale takes place, just as much 
as if the mine were to be carried on ijerpetually, A:- 
with that object will appoint a manager to act 
under the direction of the ct. (Wood, V.-O.). — 
Lees v. Jones (1857), 8 .lur. N. S. 954. 

Powers of absolute disposition.] — See Part V., 
Sect. 1 , sub-sect. 5, poaU 


PART IV. SECT. 2, SUB-SECT. 2.— A. 

191 1. Right of individual co-oianer---.4cc(wn<.l--BALCOM v. Hibklbb (1910), 7 B. L. 11. 577.— CAN. 
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Part IV. — ^Rigttt to work Mines and Quarries. 

B. Co’-OwncTfi m Mine and Parlners in Working, I 199. .1 — Uobebts v, Ebebitardt 


196. Extent of rights of working — Interference 
with mutual rights.]- -.TKFirEnys v. Smith, No. 19S, 
posL 

197. .] — (1) Wlicn^ l.(‘nants in 

inoii of a mine liavc* boon woi kiii^' it in pjti t ncMsbip, 
or where the miiK* itself is the ])artnei*sliip jiroptM-l y, 
the ct. will not appoint tv receiver or manager at 
the instance of one of the pai*tners, in a suit which 
does not seek to dissolve the partmTship. Nor, 
even in a suit to dissf)lve th(» partmTship, will tlu* 
ct. ap])oint a receivej’ on an interlocutory applica- 
tion, inert^ly upon (widence that the piirtners do 
not co-oi)erate in the managcmient of th(‘ business ; 
but i.o sustain such an application it must be shown 
that one ])artn(*r has inl.ei*fercd so as to prevent 
tli(^ business being c,aiTi(‘(l on. 

It is certainly not the onl inary ])ractice of this 
ct. to direct an account b(*t.ween j)artners, except 
upon a bill foi* tin* dissjlution of tin* partncTshi]) 
concern. It is true, that it is not now inausssary 
to ask for a dissolution in (‘very (^as(‘ in whi(tl» 
rcli(‘f is sought r(‘Hpecting ])artn(‘rship alTairs ; but- 
I apprehiuui, that, when; a bill s(‘(‘ks for an a{u:ount, 
that is one of the cases in which a (iissolution must 
be prayed. Unless some special gi'ound is raistnl, 
the general accounts cannot bi‘ taktui without 
asking for a dissolution of tlm lirm (Pacho Wood. 

(2) A managing ]mrt.n(U‘of a niin<^ has aul luuity 
to defray all tbe ne(;(*ssary A ])rop(‘r exi)ens(‘s 
incidental to the benelicial w'orking (»f th(‘ mine 
out of the join! pi*o(its derived from th(‘ sale of 
minerals. — K ohkhts r. Ehehmahdt (1852), Kav, 
148; 2 K(i. He]). 780; 28 L. ,1. (Mi. 201; 22 
I.. T. O. S. 258 ; 2 W. K. 125 ; 00 E. H. 08. 
jlnnolalUrm : — Js lo (1) Refd. Marsden r. Kay(‘ (IS;')?), JO) 

L. T. C). 8. 11)7 ; Moa^^ill r. Ditcluiin 4 7 h. T. 2r»». 

198. Appointment of receiver Interference.! — 
Ueceiver appointed of miruss, in which s»‘V<‘i‘al 
pfu’sons were intenisliMl, the conc(‘rn, from th(‘ 
nature of tin* subject, being a sj)(‘ci(*s of trades A 
not a mere timancy in common in land. 

It appeal's to me . . . u])on g(*neral princi])li‘S, 
without reference to the j)articulai* circumstances 
of any cas(^ that- where persons arc conc<u*neii in 
such an int^erest in land as a mining (joncern is, 
this ct. will appoint a ivcidver, although th(*y an* 
tenants in common of it- (Ijoud Eldon, (\). 
.Tkfferys V, Smith (1820), 1 Jac.. A W. 208 ; 87 
E. 11.880, L.(M 

Annotatums : -Consd. I’ripi* r. (Miard Ify., r. Hridjrc- 

Avater A TtiiniU)ii (Jiiinil, ole., ('«>. (l.S;').‘I), II Haro, 211 ; 

RobertK v. KluTliardl (lsr»;i). Kay, IIS; <’ouii1> of 

(JIonooHtor Hank v. Hiidry IMorlliyr Sicuin & H«>uhc (’nal 

Colliery Co., IlSDo] 1 Ch. (521). Refd. Hoiith'V r. Halos 

(1840), 4 Y. A C. Kx. 182 ; lioos r. .leiuis (IS.^»7), 3 .lnr. 

N. S. 1)54; Burt v, Hull A Ward (ISDI), «l b. .h H. 

232. Mentd. Whit-ohoiiso r. Hickman (1823), 2 Ji. ,1. D. S. 

Ch. 59 ; Tatam r. Williams (ISM), Haro, 317 ; Alliort 

(Prince) r. Strange (1819), 1 H. A T\v. 1. 


No. 107, ante. 

200. Whether on ground of non-co-opera- 

tion.l -Kdhruts v. Ebe^hardt, No. 107, ante. 

201. Request for dissolution — Whether 

condition precedent.] — Uoheuts v. Eberhardt, 
No, 107, ante. 

202. Rights inter se — Account — Dissolution — 
Whether condition precedent.]— Bentley v. 
Bates, No. 200, post. 

203. - .] ~~ Hobeuts V. 

Eheihiaudt, No. 107, ante. 

204. - - To defray expenses incurred in work- 
ing Out of joint profits.] — ItDuiarrs v. Eher- 
hahdt. No. 107, ante. 

Powers of absolute disposition.] — See Part V.. 
Si*cl.. 1 , sul)-s(*ct. 1 , ])0st. 

C. f*ar1ners. 

{a) In (ieneral. 

See, gennuilhi, Pahtnersihp. 

205. Mining partnership distinguished from 
ordinary partnership.! — Mines an*, for many pur- 
])os(‘H. ]);i,rl.n(*i*shi]) ])ro])(*ri.y. They n-n* liable i-o 
the d4‘bls of the* part-nershi]) A dt*bts to the co- 
parttK'cship ; A notwithstanding the bkpey. of a 
])artner ind(*bt.(*d to t-lu* ca)-pai*tin(‘rship, the 
accounts an* to bi* t-ak<‘n beyond tlie time of the 
bk])(ty., A u)) to the time* of t-he sale ; the debts of 
th(‘ ])art.n(‘i*shi]) ai*(* liist t.(^ b(* sat-islic'd, A out of 
t.ht* bkj)t.'s share* i‘e])aynu‘nt- is to be made to the 
co-])ai*l.n(‘i*shi]) of what is dm* t-o it from him. 

MMk* g<‘n(‘riil princi])le is, that- all ])roi)eT*ty, 
a.c(piii*ed for tin* |)ui*p(»s(^ of a trading coimern, 
•whotluu* it lx* of a p(‘i’sonal oi* j*eal nature, is to be. 
considi*red as ])artn(‘rship ]>ro])(‘rt-y, A is to be lirst 
aj)])lied accoi'dingly in satisfacd-ion of tbe demands 
of t-lie paid-rnd'shi]). It is true a mining eoneorri 
(lifters in some lairticulars fiom a (ommon ]>art/ner- 
sbip the shai‘(*s arc* assignable A thi*. (hmth or 
bk])cy. of th(^ hold(*r of shar(‘s doe^s not o])(‘rate as 
a dissolution ; but it has b(Hm r(!p(iatcdly held 
to be in the natun* of a trading conc.ern (Beach, 
M.ll.). -Eekeday V. WuMiTWicK (1829), Taml. 
250 ; I lluss. A M. 'J5 ; 48 E. H-. 100. 

Consd. UIckctlH v. H(Mit)clt (1817), 17 L. .1. 

C. I’. 17. Mentd. Pliillij»H r. Phillli.H (1832). 1 My. A K. 

(IP.) ; FenmiHon v. Sprang (1831), 3 Ncv. A M. K. H. 0115 ; 

Handull v. liamlall (1835). V Sim. 271 . (Miilllngwnrlh r. 

ChlUiiiFworth (1837). 8 Sim, 404 ; DnJe c. Hamilton 

(184(5), 5 Hare*, 3(55) ; Darhy v. Darby (185(5), .3 Drew. 495. 

206. .| — (1) Mt-g(*(*. of th(‘ share of one 

t enant in common of a mine, may maintain a bill 
for an account ag.iirist t he mtgoi’. A t he co-tenants 
in common. 

(2) On a bill foi- an jiccount- of the dealings A 
transactions of a mi)iing ])art-nm'ship, it is not 
nec(*.ss.iry to ju'ay for a dissolution of the (umcern. 

I do not agi’Cf*, t-li;i.t in a cas(* b(‘tw<*(*n joint 


PART IV. SECT. 2, SUB-SECT. 2. B. 

f. Riuhts inter m — 7V) defray ej- 
Venaes incurred in vHjrkino Fail lire 
to pay full ahare.'— Termination of 
Varlnerahip hy re fund of 'part ejrpenaea 
paid.] — Hamilton r. Hamilton (1871), 
U. K. 1). 78. CAN. 

g. — — Kxpenaca adraneed 
hy une partner in conauieridion of 
transfer of share Hiyht of transferor 
to re.earer e-xpenaea advanced .V Vie?- 
HAVER r. Hrocssaud (1893), 25 N. 8. It. 
(13 It. A (}.) 323.— CAN. 

h. Hiyht of partner to 

recover advance^i to other partners for 
share of exjienses.] — Marin(.' r. 
Hphoat, 1 M. M. Van. 481.— CAN. 

k. Kvidence.] — Who^^ parties are 
working placer claims together It takes 
very little evidence to show that they 


have Imci'Iii'* (ro’pju’l ners as wiMl us 
co-dwnciv. SAiiix r. l*iNE Cur.KK 

PowEK (’o., Lti»., 2 M. M. Cus. 111. - 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

l. TMility as helircen rortners - ~ 
Money advanced by partner to cover 
expenses — Hiyht ta mvwrrr 

(loLiiiNS r. Locke (1879), 5 V. 1.. it. 
(L.) 13. -AUS. 

m. HiyhUs as between partners— To 
share in etaims staked on knowledye 
aapiired thronyh partnersfiip.\-hny\KH 
V. Russell A SeuwAinv. (1924). 33 
H. C. U. 303 ; 119241 1 W. W. IL 82.. ; 
rn^sy., ri»231 3 W. W. IL 2H.. CAN. 

n. Workiny partnership — Partner 
eeasiny work loses share of projits.]-- 


.JoitOE.VHEN r. Hoyck (189(5), 22 

V. J.. JL 108 . AUS. 

o. What aninitnls lo mininp jiarf- 
nership - Aefjuisilwn of linul for pur- 
pose oj workiny with others in. shares' • 
Fitrlnitiins aerpiisiliirn. insiifficienl.]- 
('cratok oi-’ Intestate Estates r. 
(JKAIIAM (11)13), 15 W. A. L. R. 93.— 
AUS. 

p. Aeemint of profits — Whether 
prurecds of sale of part of share of one 
partner deemed. proft-tsA — Louokh v. 
Wallbuidoe (1871), 31 U. C. R. 32.— 

CAN. 

q. - " Purchase of mininy lease 

for joint henejit.] - Williams r. Jen- 
kins (1871), 18 (Ir. 53«.— CAN. 

r. Bare ayreement to umrk 

mine for share of profits — No interest in 
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Sect. 2. — Rights dependent on extent of owner's in- 
ierest : Sub-sect. 2 , C. (a) d: (h) , J).] 

tenants, or tenants in common, of a colliery, one 
I)ai'ty can compel another Ui sell his share tk dis- 
solve the concern x)reviously to taking? the; account 
(Lord Abinger, 

(3) Here the partnership is in land. Now 
nothing is bet/ter known at law, than that such a 
partnership has not all the incidents of a common 
mercantile i)artTiership. . . . The partners in such 
a concern cannot sign promissory notes, or give 
bills of exchange io hind each otlier (T^uiB 
Abtncjer, C.H.). — Hr<:NTLRY v. IUtkh (1810), 4 
Y. C. Lx. 1S2 ; 0 L. .T. Ex. Eq. 30 ; 4 Jur. 
r>ri2 ; 100 E. R. 071. 

: Ah In ( I ) Befd. Peiliiuiyiin r. Forsler (1866), 

:i/i h. J. ('h. 847. Aa to (2) Refd. Uolierl.H e. KherhimU 
(liS.'):q, 2 Eq. Itop. 780. Aa tn (.‘i) Consd. DikIOh r. l*t*(‘ritoii 
(IS8M), r>‘l r,. T. 7 IK. iitnrraUu. Montd. Adulr v. New 
River (?o. & Mot ropolilaii Water Boanl (1008). 2.'i T. L. J{. 
io:i. 

Effect of bankruptcy or death of one partner 

— Whether partnership dissolved thereby.]— «SVc 
Nos. 214-217, post, 

207. Liability as between partners — Bills of 
exchange & promissory notes — Authority of 
partners to give or sign— So as to bind each other.] — 

Eei^ley V. Bates, No. 200, ante. 

208. Money borrowed for partnership pur- 

poses — Payment of wages.] — As it is not according 
to the usual course of business for the manager of 
a mine to boiTOw moneys for the i)ui7>ose of 
carrying on the mine, where money is lent to the 
managers of a mine the })aj lending must look to 
the i)owcr of borrowing witn which the manager is 
invested, & can recover over only against the 
paiiies who have authorised the borrowing ; but, 
as wages must become due to the miners, &. goods 
must be bought upon credit by the managers of 
t he mine, the sliareholders arc therefore considered 
tiO have autliorised the manager to have incurred 
such ex])enses & debts. 

Where a partner in a trader has duly Si pi*t)X)erly 
advanced mon(»y of his own for the X)urposcs of tlie 
partnerehi]) business, so as to become justly a 
creditor in account with the part-nership for the 
amount, an implied contract, is raised by mer- 
cantile usage &• the general <H)ui*se of trade dealings 
for interest, so as to entitle the paiiner making t he 
advance to have his account with the lirrn credited 
with interest accordingly although his partners 
may not have authorised Si may not havti known 
of th(? transaction- at least in tlu^ absence of any 
(‘Xpress contract to the contrary . — Re (Iehman 
Mining Co., Ex p. ( -uippendalk (18.53), 4 l)e 
(1. M. Si G. 19 ; 22 L. J. Ch. 92(5 ; 21 L. T. O. H. 
221 ; 17 .lur. 745 ; 43 E. R. 415, L.,TJ. ; sulfse- 
tpwni proceedings (1854), 4 De G. M. G. 44, L. .1.1, 
AmiotaturHH : — Mentd. He Norwich Yarn C?o., A> p. lUmiold 
(IsriG), 22 Jleiiv. 14G; Darko r. WiliiainKon (IS.OK), 22 
.1. P. 7()r> ; lie Elw.trlc Toloffrapli Co. of Induiid, Troup ’.m 
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Caflo (1860). 29 Boav. 35.1 ; Re Magdalena St^m Navlga- 
thiii Co. (1800), John. 690 ; Rr Era Asboo.. WlllianiH* Case, 
Anchor CuHO (1862), 1 Iloin. & Al. 672 ; Sclwyn r. Harrison 
(1802), 2 .Tohn. & JI. .l.'M : Rr Catholic PubllHhing A. 
llookHclIlng Co. (1SG4), 3 New Itc]>. 551 ; Lowndes i\ 
Harnett & Alowlcy Cold Alining Co. of America (1864), 3 
New Rep. 601 ; Re Cork & Yoiighal Ry. (1869), 4 Ch. App. 
752, n. ; Alartin v. Powuing (1869), 4 Ch. App. 356 ; 
Re National l*ennanent Boneflt Bldg. Soc., Ex p. William- 
son (1869), 5 Ch. App. 309 : Re Durham County Per- 
manent Invostinent Land & Bldg. Hoc., Davis* Case, 
Wilson’s Case (1871), L. R. 12 Eq. 516; Crampton t). 
Varna Ry. (1872), 41 L. J. Ch. 817 ; Yorkshire Railway 
Wagon Co. v. Maclnre (1881), 19 (?h. D. 478 ; Blackburn 
Bldg. Soc. V. (hmlifre. Brooks (1882). 22 Ch. D. 64, n. ; 
Re I’umfrey, Worcester (^Ity & (touiity Banking Co. r. 
Bllck (1882), 22 Ch. D. 255 ; Re Norwich Equitable Flro 
Insce., Brosnett’s CaHC (1884), 54 L. J. Ch. 227 ; Htrlck- 
laiid V. SjTiions (1884), 26 Ch. D. 245 ; Re Companies 
Acts. Exp. Watson (1888), 21 Q. B. D. .301 ; Rc Wrexham. 
Mold Connah's Quay It}'., 11899] 1 Cli. 440 ; Hurdoon 
r. Bolilio.B, 119011 A. C. 118. 

209. Contribution in respect of losses 

Loss occasioned by negligence of one partner.] — 

Where tht» managing partner of a (;olli(M y works 
beyond the limits of tlie. partnership colliery 
without proper inquiry as to such limits, &, after 
notice from the adjoining proprietor, continues 
his workings without consulting his co-partners, 
when it is evident that his right to work in tlie 
disputed area is extrenudy doubtful, & the utmost 
possible profits very small, Ids co-partners are not 
liable to contribute to the damages awarded to the 
adjoining propricitor in an action against th<? 
managing paitncr ; Si the fact that thc^y have 
assented to the action being refeiTed to arbn. does 
not in any way affect their liability. The co- 
partners, in their defence to Ids suit, alleged that 
the managing paiiner had wilfully Si knowingly 
trespassed upon the adjoining colliery, but failed 
to prove that allegation : — Held : as no additional 
costs had been occasioned by tlu^ allegation, pltf. 
(tould not be ndievi^d from any part of the costs, — 
I’HOALAS V. Atherton (1878), 10 (3i. 1). 185; 48 
L. J. Oh. 370; 40 J.. T. 77, V. A. 

210. Rights as between partners —Lien on 
interest of defaulting partner.]— Ekheday v. 
WidHTWicK, No. 205, ante. 

211. Repayment of money lent for partner- 

ship purposes.]- Re German Mining Co., Ex p. 
(’HiPPENDALE, No. 208, ante. 

Powers of absolute disposition.] — See Part V., 
Sect. 1, sub-sect. 5, post. 

(h) Dissolution and AppoinUnent of Reedvrr. 

See, generally. Partnership ; BECEivriits. 

212. Whether dissolution decreed- To prejudice 
of other party — No reasonable apprehension of loss.] 
— ^Where the proprietors of two adjoining estatt^s, 
the one containing fields of coal, tlie other, besides 
coal, having salt works belonging to it proper for 
the consumi)tion t)f the .small coal, entered into a 
conf.ract for one hundred & twenty-four years, to 
carry on the coal Si salt works as a joint conc(u*n, 


7nuu‘ mw/rrm/. I — Al( 'D onald r. Gkl- 
DKUT (1874), 9 N. S. IL 551.— CAN. 


t. Transfer of portion of in- 

terest in mine for raluahU'. considera- 
tion-insufficient bif itself.] -Stuart 
r. Alorr (N. S.) (eirva 1886), 14 S. C. R. 
App. 734.— CAN. 

a. .] — Larine r. Ladine (1914), 

26 O. W. n. 170 ; 6 (). W. N. 100 ; 
16 D. L. R. 871 .— can. 

b. Agreement to acquire mining 
rights - ConsiruHion — Jjind containing 
mimrals o\med by one. jmrty — Lense 
of otlicr propertjf grantt'd to one. jMtrtnrr 
- - Objectum of lessor to other jMudnrrs - - 
lyheflter partnersliin property.] Goold 
r. Stoc'KTON (1891), 31 N. H. R. 57.— 
CAN. 


Q. Right to determine partnership 


— P'randulent abstraction eonnersion 
of miraral by jmrtner.l — BiUNi>AMOUR 
V. JioBEKT. Robert v. Brindamour 
(Y. T.) (1907), 6 W. L. R. 821.- CAN. 

d. Failure to rmniributc statu- 

tory work — Vesting of lands in other 
partners.] -- Irish v. Smith (1912), 
21 O. W. U. 297 ; 3 O. W. N. 711 ; 
2 I). L. 11. 230.— CAN. 

e. Abandonment of mine, — By all 
partners — Return of one.] — Whore tw’o 
iiiiiiei'H workiiiE in partnenihip at a 
claim abaudon It for two years & cease 
to work UH partners, one of the partners 
may obLiiii a fresh certihoate for the 
cjlaim & work it indepvudciitly of the 
rights of the former partnership. — 
McKinnon v. Collie (1886), 4 Z. 
L. R. 298 (S. O.).— N.Z. 


I. By tnu'. partmr.] - A 

mining partner who absents himself 
from the partiierMhip claim, but with- 
out the inUmtion of ubandonmeut, 
caiiuot bo tleprivod of his shani! by tht5 
remaining partneitf merely otitainlug 
an order for possession. A partner lii 
a claim can only be got rid of,, against 
his will, by a dissolution. — Smith v. 
O’Donoohuk (1875). 1 N. Z. Jur. 
N. S. 1.— N.Z. 

f . Partnership or joint ienanry.] 
n the absence of an agreement, to 
the contrary, a gold-mining cldim taken 
up un<li‘r Afinliig Act is partnership 
property, & not property held by the 
proprietors os Joint tenants. — G al- 
lAoiiER V. Taltv (1888), 7 N. Z. L. R. 
35. — N.Z. 
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& for that iiui*pos<* oxoriitod to ea(;h other mutual 
leases or tacks, that is, W. set in tack for one 
hundred & twenty-four to 0., his heirs & 

assignees, & to himself, W., his heirs &> assignees, 
betwixt them, cei-tain seams of coal, & 0. in the 
same manner set in tack for one hundi*ed & twenty- 
four years to himself & W., & their respective 
heirs, certain coalfields & salt pans : — Held : tliis 
was a lawful contract, & binding on the heirs taking 
up the succession & representing the parties ; & 
when the concern was prosperous, & there was no 
reasonable apprehension of loss, the heii* of one 
of the parties was not entitled to a dissolution to 
the prejudice of the otlier jiarty. — Warner v. 
(^^NNINOIIAM (1815), ;i Dow, 70; 3 E. B. 994, 
11. L. 

213. Lunacy of one partner.] — Bow- 

i.ANDS V, Evans, Williams v, Rowlands, No. 367, 
‘post. 

214. What operates as dissolution — Whether 
bankruptcy of one partner.] — Fereday v. Wigut- 
wiCK, No. 205, mdc. 

215. .] — In cases of mines bkpey. is 

not, as in other cases, a dissolution of the peculiar 
kind of partnership which exists (Erskine, C..T.). — 
Be Bokron, Ex p. Broadbent (1834), 1 Mont. & 
A. 635 ; 4 Deac. & Ch. 3 ; svb nom. Re Barrow, 
Ex p. Broadbent, 3 Tj. J. Bey. 95, ('t. of B. 
Annotation: — ^Dbtd. Dodds r. Preston (188S), A9 L. T. 718. 


216. .j — Tliree persons were working 

mines in partnei'ship, wlitm one of them became 
bkpt. There was no agreement ihnt the y^ai-tner- 
ship should continue iifter the bkpey. of a partner : 
— Held : the partnership was dissolved by the 
bkpey. — Dodds v. I^eston (1888), 59 L. T. 718, 
C. A. 


217. Whether death of one partner.] 

Testator entitled by leasers of unequal duration, to 
ii*on mines & works, by will gave a peemniary 
legacy to B. “ as a (lapital for him to become a 
p^ner with my exor. of one-fourth sharia in tlie 
trade of all those woi'ks as long as the lease 
endui’cs,” A gav<i all th(‘ residue of his itjal & 
personal estates to 11. A his wif(*, & aj)j)oiiiUjd 11. 
exor. By a codicil Ik? gave to “ thre(*-cighths 
of the concerns at this iron work A of the pitunises 
at C., so the partnership will st^nd, at iny deiiii.st*, 
0. three-eighths, 11. three-eigliths, B. two-eigliths. 
(-., II., & B., jointly carried on tin? works foi* tw<» 
years afU?r testator’s deatli, sidling iron uiami- 
factured by them not only from ore procured from 
testator’s mines, but from oi*e & old wrought iron 
which th(?y purchased, but not merely for the pnr- 
I)osc^ of mixing with the produce of testator’s mines 
for impi’oving the iron. (’. at tin* end of two years, 
purchased B.’s share, A the. busim^ss was carried 
on in the same manner by A H. till H. died. 
Thei*e was no written or other agi’eement for tin? 
dm*ation of the partn(»rship : — Held : tliis was not 
a mei-e joint inU'iest in tin? produce of laud, but a 
trtiding paitiKU'shij) ; it wus dissolved by the 
death of II., A till? fact of (.’. A JI. Jiavirig ]Mir- 
chfisc?d A t aken assignments to a trustt?e for tiiem- 
selves, of some of the r<?nts ivserved by tin; leiuses, 
did not furnish any inference of an agiveirient to 
continue tin; pai-tnei*ship for any definite period ; 
A a sale of the piupeiiy was oi-deivd on motion. 

It 8(*ems diflicult to establish tliat this is an 
interest in land, distinct from a jiartnership in 
trade, a mere interest in land, in which partition 
could take place (1a>rd Eldon, C.). — Crawshay 
V. Maule, Maule V. Crawshay (1818), 1 Wils. Ch. 
181 ; 1 Swan. 495 ; 37 E. R. 79, L. C. 

AnnoUUitma : — Coiud. Foreday v. WightKlck (1829), 1 Rush. 

iolSrtS r. Eberhardt (1853), Kay, 148. Apld. 

Wild V. Millie (1859), 26 Beav. 504. Befd. lluudall v. 


Kandull (1835), 7 Siui. 271 ; Laycock v. Bulmor (1843), 2 
L. T. O. S. 101 ; Dale v. Hamlftoii (1846), 5 Hare, 369 ; 
Rickott-H V. Boimott (1847), 4 C. B. 686 ; Frlpp u. Chard 
Ry., Frii»p r. Bridgewater A Taunton Canal, ot-c., C«». 
(IK.'i.'l), 11 Haro. 241 ; Darby v. Darby (1856), 3 Drow. 
495. Mentd. Baxter r. Brown (1845). 7 Man. & G. 198 ; 
EkiiiH 1 ?. Brown (1854), 1 Kcc. & Ad. 400 ; Frost v. 
Moulton (1856), 21 Boav. 596 ; Boker r. Met. Ry. (1862), 

.'ll Beav. 504 ; Grimths v. Bracowoll, Briujowoll r. Griffiths 
(1865), 35 Bear. 43. 

218. .]— Fereday v, Wightwick, 

No. 205, ante. 

219. Whether necessary part of claim in action 
for account.] — B entley v. Bates, No. 200, ante. 

220. Right to dissolve — Partnership at will — 
Burden of proof .]— Pltf. was lessee of seams of 
coal for a teim of years A had abandoned the 
working r)f tlu; upper seams as unpiofltable. In 
1815 he eutei-ed into paiincrsliip for working the 
upper scrams with deft., his colliery manager. In 
1857 the upj)er scjams liaving been worked os far 
as could be dom; from the (;xist/ing pits, deft., witli 
the privity A ap]n*obation of pltf., sunk a new pit 
at consid<‘J‘ab](; (*xpense, which was dt?frayed out 
of tin' pai’tiK'rship moneys. In 1858, dilTc;i*ences 
liaving ariscu, pltf. gave <h»ft. notice to dissolve the 
partnership, wliich notice; deft. i*efused to receive, 
insisting tliat the understanding had been that 
the partnorshii) should continue for the whole 
duration of the lease. The new pit was only just 
finished. No expi*ess agi'eement as to the duration 
of t he partnership was proved : — Held : the 
burden of establishing that tlien^ was moi*e than a 
partnei-ship at will lay upon di'ft., A in the absence 
of such proof j)ltf. was imtitled to dissolve the 
partnership at his pleasiiDs A deft, could not claim 
.any iut<;rt‘st in the seams of coal. — B urdon v, 
Barkus (1862), 4 l)e G. F. A .). 42 ; 31 L. J. Ch. . 
521 ; 7 D. T. 116 ; 8 .Iiir. N. 8. 656 ; 45 E. B. 
1098, Ti. .1.1 . 

AmuiltitioH Reid. Pocock v. Carter. 1 1 91 2 1 1 ( Mi. 66.'). 

221. Appointment of receiver.] — By the deed 
of partnei*8lii]) of a (‘olliery, it was amongst othi»r 
things provi(i(‘d tliat if adclitionaJ capita should 
be ivquii'od to cari*y on the works it should be 
(jontributed in jiroportion to tlie shares wliicli 
each paiiner had in t he portner.shiji. The working 
of the mine had bei;n unsuccessful A it requlrtjd 
fiiH-hc*!* capital to carry on tlu* works. A notice to 
the bankers had been given by oni; of the partners 
that lie should not hold 1iiiiis(;]f liable for any 
fiii’ther advan(;es to be inadi; by them on account 
of t he partnei’ship, and he i*efus<;d to contribute 
any further c;apital as st ipiilated by the co-paitner- 
ship de<;<i. On bill filed by some of the other 
partners ]>ra\'ing fur the usual accounts to bo 
taken, A for a I’eceiver A iiiamige’* to conduct the 
concerns of tlu; pai’tnershii) A for a dissolution, if 
necessary ; — Held : pltfs. wei-e <;rititled to a re- 
ceiver A manager until the hearing. — Marsden v. 
Kaye (1857), 30 li. T. O. 8. 197. 

Sale of partnership property.]- See Tart V., 

8ect. 1, Bub-sc;ct. 5, post. 

J). Efiuilahle Owners. 

See, uencralhjy BautnERSIIIP. 

222. Effect of renewal of partnership lease — 
By one or more of partners without privity of others 
— Coniftructlve trust. I- Piuiie.s intewsb’d jointly 
with othci’S in a leas<; cannot lake U) themselves 
tlie beneht of a ri’iiewal to the exclusion of the 
otliers so jointly inti;ri‘sted with th(;m, 

'J1ie administratrix of a deceased partner 
assigned all the interest of that paitner in tlie 
X)ai4u(-rship pi'emises unto or in trust for the 
parties entitled to liis estate: — Held: (1) this 
assignment did not deprive the administrate of 
her right to claim, as pait of deceased partner’s 


J. — VOL. xxxiv. 
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Sect. 2. — Bights dependent on extent of owner's in- 
terest: Sub-sect, 3, A. B.] 
it. The coal & ironstone therein lay in eight 
seams. Two of the seams had not been actually 
worked, though a cross-heading passed through 
one of them. 'Pestator, since he purchased the 
property, had expended a large sum in providing 
new machinery, & had put working capital to a 
larger amount into the business. The question 
was, whether pltf. was entitled as tenant for life 
under the will, to work for his own benefit all seams 
of coal A ij'onstone comprised in the freehold 
portion of the colliery : — Held : the whole course 
of dealing with the property indicated an intention 
on the ])art of the owner to treat all the seams as 
mines which were opened, therefore, all the eight 
seams of coal, including the two whicli had not 
been actually worked, were to be treated as opened 
at the time of testator’s death ; this view was 
confirmed by the words of the will, which not only 
showed that all the scams were treated as one 
commercial entity, but also got over the difliculty 
arising from the fact that the freehold & leasehold 
parts were differently dealt with in the will, a 
conclusion which was fortified by the powers 
thereby conferred on the trustees. 

Everyone agrees nowadays that the question 
whether a mine is an “ opened ” mine or not an 
“ opened mine *’ when --oni^ is dealing with the 
question of the rights of any person who has a 
life estate in the land, is a question which depimds 
really upon the intention of the settlor or testator 
(Williams, L.J.). — Ohaii <’or v. Trotter (1902), 
87 L. T. 36, C. A. 

Annalaium Consd. Re Morgan, Vachcll v. Morgan, [1914] 

1 Oh. 910. 

241. Tenant for years.] — Saunders’ 

C’ASB, No. 230, arUc, 

242. .] — A. being seised in fee of a 

manor, grants the said manor, messuages, land, 
commons, & mines. The grantee leases “ all the 
messuages, lands, tenements, & hereditaments, 
that he had in the said manor.” The lessee, 
notwithstanding the word mines is omitted in the 
lease, may work all mines that were open at the 
time of the demise, but lie cannot open a new mine. 
— ^Astry V. Dai^lard (1677), 2 Mod. Hep. 193; 
1 Freem. K. B. 445 ; 3 Keb. 723 ; 2 Lev. 185 ; 
’P. Jo. 71 ; 80 E. li. 1019. 

Aumiation : — Reid. HodgklnBon v. Flolclior (1781), 3 Doug. 

K. B. 31. 

243. .] — Elias v. Wnowdon Sj^te 

CinARRiES Co., No. 291, post. 

244. Assignee of estate.] — Saunders’ 

(’ase. No. 230, ante. 

245. Tenant in dower.] — Dower is not due 

(*f mines, or strata, unopened, whether under the 
luisbund’s soil or under the soil of others. If 
land assigned for dower contain an open mine, 
l i*nant in dower may work it for her own benefit. — 
Stoughton v. Leigh (1808), 1 Taunt. 402 ; 127 
E. U. 889. 

A mutt fU ion : — Consd. Re KemeyB-Tynto, Kemeys-Tyiitc v. 

Kcmcys-TyiiU*. [1892] 2 Ch. 211. 

246. To work .unopened mines — Tenant for 
life.] — Saunders’ Case, No. 230, ante. 

247. -.] — One seised in fee conveys the 

lands & all trees A mines to trustees in fee, to the 
use of A. foi' life, remainders over ; A. cannot, 
open the mines or <-ul' down the trees. — Whitfield 


V. Bewit (1724), 2 P. Wins. 240 ; 2 Eq. Cas. Abr. 
689; 24 E. B. 714, L. C. 

AnnaUUiona : — Confd. Daly v. Bockoit (1857), 24 Beav. 114. 

Reid. Re BarrlDgtoii, Qamlon v. Lyon (1880), 33 Ch. D. 

523. Mentd. Garth v. Cotton (1753), 3 Atk. 751 ; Lee 

V. Alston (1789), 1 VeH. 78 ; Powlett v. Boltdn (1797), 

3 Ves. 374 ; Hony r. Hony (1824), 1 Sim. & St. 508 ; 

Parrott v. Palmer (1834), 3 My. & K. 032 ; Seagram v. 

Knight (1807), 2 Ch. App. 028 ; Dalshwood v. Magniac, 

[1891] 8 Ch. 300 ; Wliite v. Summers, [1908] 2 Ch. 250. 

248. .] — Plymouth v. Archer, No. 

231, ante. 

249. .] — ViNER V. Vaughan, No. 232, 

ante. 

250. .] — Tlie estate of a widow in her 

dower, as between her & the heir-at-law of her late 
husband, is that of a tenant for life of the property, 
with remainder over, & although, where there are 
unopened mines under lier land, slic cannot open 
them herself, she can i)revcnt tlic heir-at-law 
opening them without lier consent. — Dick in v. 
Hamer (1860), 1 Drew. & Sm. 284 ; 29 L. J. Ch. 
778; 2L. T. 276; 62 E. R. 387. 

251. Through or by means of old 

shaft.] — Perrand v. Wilson, No. 238, ante. 

252'. Tenant for years.] — Saunders’ 

Case, No. 230, ante. 

253. .J Astry V. Ballard, No. 242, 

ante, 

254. .] — A close, held by copyhold 

tenure, contained an unopened coal mine. B. was 
tenant, from year to year, of tlie close to the copy- 
holder in fee : B. in fact occupied tlio surface ; &. 
it did not appeal* that in the demise to B. thci*e liad 
been any exception or reservation of t he mine. 
While B. was such tenant, in 1821, the co]>yliolder 
in fee granted the mine, for valuable consideration, 
to B. k P. In 1832 B.’s tenancy from yisar to year 
ceased : - Held : befoi*e & at the time^ of t!ie grant 
of 1821, B. was in possession of the mine by 
vu’tue of his t(*nancy from year to year, tliough 
without th(^ right to work the mine ; he tliort'fore, 
by the grant, became possessed of tlie mine for 
the Uum witlioiit actual entj*y ; tliat his 
possession (‘niinul to the benefit both of himself 
&P. 

At the time wlien tlici lease was executed K 
the term grank‘d by it commenced, B., one of 
tlui lessees, was t<*nant of tlui farm under whicli the 
minerals demist'd lie. Being in possession of the 
surface, in point of law he was in j)ossession of the 
minerals. He had no right to work the minerals. 
If he had done so it would liavi^ Ix'tni wasto ; but 
the lessor could not iiavo sued him in trespass ; 
if stra^ers had worked the minerals even without 
breaking the surface, B. might liave maintained 
trespass against thorn. 3’he surface & the minerals 
may be dissevered in title & become sepai*ate 
tenements . . . but the pi*esumption is to the 
contrary (Lord Campbell, C..1.). — Keyse v. 
Powell (1853), 2 E. & B. 132 ; 1 C. L. R. 598 ; 
22 L. J. Q. B. 305 ; 21 L. T. O. S. 126 ; 17 Jur. 
1052; 118E. R. 718. 

Annotaiivnie : — Reid. Bundull v. Htovoiis (1853), 2 E. B. 

641 ; BowHor v. Macloaii (1860), 2 De O. F. & J. 415 ; 

Eordloy v. UraiivHlo (1876), 3 Ch. D^82C. Mentd. Lewis 

V. Baker, [19U5] 1 Ch. 46. ^ 

255. .] — Spencer v. Scurr, No. 100, 

ante. 

256. .]— C^LEGO V. Rowland, No. 374, 

post, 

257. .| — Ejjas V. Snowdon Slate 

Quarries Co., No. 291, i)ost. 


V. OiuuiNut* (1858), 9 1. C. L. R. 223 ; 
11 Ir. Jur. 64.— IR. 

1. To work stone & lunc gvanies 
•^Tenant for Ufi.\- Swinton o. Box- 


BU^H (Duchess) (1814), 17 Fac. 
Coll. 632.— SCOT. 

m. To work lime quarry — Tenant 
for life — Conditional on reservation of 


mfficieni lime for use of lands.] — llox- 
BUBOHE (Duke) v. Koxbubghe 
(Duchess Dowageb) (1816), 19 Fae. 
Coll. 65.— SCOT. 
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Pakt IV. — bright to work Mines and Quarries. 


258. Not Impeachable for waste.]— 

(J ) Lessee for years aana waste, remainder in fee 
to a bishop, lessee enjoined from digging th (5 
ground for brick. 

(2) lessee for yc‘ars sans waste may open mines. 
— London (Bp.) v, Web (1718), 1 P. Wms. 527 ; 
2 Eq. Cas. Abr. 758 ; 24 E. It. 501 , .1.. 0. 

Annotation : — Mentd. Ciuiinberlyue v. Duiiiiiiei* (17U2), 

Bw. C. V. 5i\i. 

259. Dowress.]- Diokin v. Uameii, No. 

250, ante. 

260. To restrain working by remainderman - 
Tenant for life.]--I)icKiN v. .Uamji^k, No. 2.50, aalv. 

As to open A: new mines &. quarries generally, 
arc l*ari 1., Sect. 0, anlr, 

li. JU’nts/lioyaltica and Profits. 

See, generally, SjOTTiasMiiJNTS. 

261. Right of tenant for life — General rule.]— 
Daly v. Bei^kett, No. 425, pnaU 

262. .] — The t(mant for lif<^ of an 

ostatc^ on whicli ther<3 arc open mines receives iihc 
i*oyaltie8 payable in inspect of the miru^rals gotten, 
thougli tliey arc Dially instalments of the purchase- 
money of part of the inheritance (.Iesspjl, M.R.). — 
BiiuJSTOOKE Bhiostocke (1878), 8 Ch. D. 857 ; 
47 L. J. (Jh. 817 ; 38 L. T. 700 ; 20 W. R. 701, P. A. 

Annoiaiion : — Re!d. He llodCH, Sunders r. Ilohson, 11909J 

1 Ch. 81ft. 

263. .] ~ Testator directed his 

tioistecs to pay to his wife “ the whole annual 
produce & rents of the residu(^ of liis estates both 
heritable & movable.” (-oal & iron mines wer«* 
leased by the tc'stator before Ids death, llis 
trustees afterwai’ds leased otl\(*rs. In a question 
whether th<i wife was entitled to the rents of those 
opened nftt^r the lA^stator’s death ; — ffeM : in law 
she was not entitled ; there* was nothing in tJie 
t rust deed which sliowed that sh(* was to have such 
a henetit. 

lit has b(‘en argmul] that inasmuch as testator 
in his lif(‘time opciiied some minerals in some p.arts 
of his estatn*, it is to be .assumed that his intention 
was to open tlu? otluT minerals in the other parts 
of Ids estiitx? & that tlui consequence of Ids having 
oijened the minerals in a pait of Ids est{it<(? is that 
tliero is no dilTerence at all between opened ^ 
unopened minej’als ... I tldnk that ... to 
presume such an intern tion as that woidd b«; at 
once to repeal make of no effect all the numerous 
cast's which draw a distinction between opt'iied 
& unopened mines (Toud Blackbuun). 

Tlie numerous t^ast^s wldch bear upon tlds sub- 
ject ... ill! say that if a mine is opened, unl<*.ss 
there is something to show a contrary inttmtion, 
which therti may well be, the intention is that the 
person with a lindted interest shall take the atmual 
produce (Lord Btjvckbuun). — Campbell v, 
Wardlaw (1883), 8 App. Cas. 041, U. L. 
AnnotcUions : — Apld. Dashwiiod v, Mutridac. IIS'JI] 3 Ch. 

306 ; Cluiyt/Or r. Trottor (1902), 87 L. T. 33. Be!d. IluJuc 

V. Bolhuvcii & Stenton, [1903] A. C. 327. 

264. Rents & profits of property demised 

by settlor.] — Spencer v. Scuru, No. 100, aide. 

265. — .1 — Testator, having purtjhased 

a piece of land, opened it as a brickfield, & it was 
open at his death. By his will he devised it to 
trustees upon trust to sell when, in their discretion, 
it may seem advisable ; & he directed tliat tlie 
rents & profits should, until sale, be considered as 
part of his pei'sonjil estate, & be applicable & 
applied in such manner as the dividends or inter(*st 


to arise from the investments of the sale moneys, 
lie then gave the income of the investments to 
a tenant for life, with romaindcr, as to the capital, 
over. Royalties became payable after testator’s 
d(*ath. Tlie trustees did not sell for ten years, 
but allowed the brickfield to be worked out, being 
of opinion that by holding the land for the pr<*sent 
they might s(*Il it at a higher price afterwards for 
huihiing purposes : —Held : the tenant for life 
was en tith'd lo tlui loyalties absolutely, As not 
meri'ly U> the income which they would have 
piYMluced if invested. — Miller v. Miller (1872), 
J.. U. 13 Eq. 2«3 ; 41 1.. .1. Ch. 201 ; 20 W. R. 324. 
Ainuftni’uma : — Apld. lie Nort h, (Inrtoii r. C^uniborland, [1909] 
I Cji. ({2ft. Mentd. LeppinKlon r. Freeman (1891), C.ft 
L. I . lift. 


266. Rents & royalties on property de- 

mised by trustees — Under implied authority from 
settlor.] -T('stator, part of whoso property con- 
sisted of land with brick eartli ui)on it which was 
being worki'd undc^r a l(*asti grantecl by iiim at a 
royalty, gav'(‘ liis Djal est;it<' trustees upon l»i'iist, 
to jMiy the it'nts. i.ssiu's A:, profits t^c'ertain pei-sons 
for their livi's, with remainders ovc'r. Tlie will 
contained a trust for sale after the death of the 
last, surviving Urnant for life, & a direction that 
until sale t.he trustees should cause the real estate 
L) be kept “ in good & ti'nantablc order & repair ” : 
— Held : the trustees luul an implied power to 
let tlie brickficOd from year to year, & the whole 
of the rents & royaltic's must be paid to the tenants 
for life for the time. b(4ng. — Be North, Garton v. 
Cumberland, [11)001 1 Ch. 625 ; 78 L. J. Ch. 344. 

267. Profits from sale of products by 

.trustees,]— The producer of the sale of gravel on the 
waski lands, A: likewise th(^ fines payable on grants 
of waski lands made* by the trustees, Ac moni^ys 
payable in consideration of t-hc^ waiver by thc5 
ti'ustees of lesti ietive conditions in grants rniwle by 
them, but. not wIick' the* grants wore maile by 
iostakir, k> likewise ^ireliminary linos paid to the 
trustees as lords of tlie manor on the enfranchises 


ment of copyholds by (m'I'soiis admitk^d before 
.Inly 1, 1853, pursuant to 15 A' 16 Viet. c. 51, were 
Dsspe'ctivesly to In* treated as iiK'oino. 

1 think that the monc'y so ])roduced by the 
sale of gravel Is'longs to tiu* tenant for life. 
Tlie whole e>f the gravt'l or sand or thei wasto 
lanel must be treated as ;i mine, Ac earth gravel 
pit as if it wen* a fn*sh pit in tlie mine (liORD 
Romillv, M.R.).— C'Owr.KY (EAitL) V, Wellesley 
(1866), J.. R. 3 Eq. 656 ; 35 Jhiav. 635 ; 14 J.. T. 
215 ; 1 1 W. R. 528 ; 55 E. R. 1043. 

Annotations : — Befd. HimyMood v. llon.\wooil (1874), L. B. 

18 E(|. 300; BrijfHt«K*.ki>. v. BplKHtocko (1878), 8 Ch. I). 

,'{ft7 ; Elias v. Snowiiuii Slules (piarricH (!o. (1879), 4 App. 

CuH. 4ft4 ; Dashwooil r. Alagiiioc, [1891] 3 CJi. 300 ; lie 

Keiucys-Tyiiii*. K«imoys*Tyii(.e v. Kemeys-Tynto, [1892] 

2 CIi. 211 ; lie JVlaymml’B S. E., [1899] 2 Ch. 347. 

268. Rents & royalties on property settlor 

had contracted to demise — Mine not opened In 
settlor’s lifetime.]— lie Kembyb-Tynte, Kemeys- 
Tynte V. Kembys-Tynte, No. 406, post, 

269. Consideration for purchase of lands 

contracted to be demised —Residuary devise upon 
trust for sale.] — By Ids will testator gave his 
residuary real Ac pei*sonal estate to a trustee upon 
tru.st for convei'sion, Ac to invest At pay the proceeds 
to his wife for life, Ac after her death his children. 
There was no power given by the will to postpone 
conversion, nor any expross gift of the income 
beforo conversion. Part of testator’s real estate 
consisted of land comprised in a mining lease 


PART IV. SECT. 2, SUB-SECT. 3.— B. 

n. Right of tenant for life Share 
of mineral terns dt poioer Iq concur uHili 


rerminderman in reneiml of leases — 
Renewal conditional on no sutistantial 
danger of ejrhaustion .] — ^Wakdlaw v. 
WAIiDhAW’S TitUSTBKS (187ft), 2 R. 


((Jt. of Buss.) 308 ; 12 So. L. K. 251.— 

SCOT. 

o. Proceeds of mines (tpen 

dt: abandoned at death of ^dflor.]— 
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Mines, Minerals and Quarries. 


Sect, 2 . — Rights dependmi on cximt of ovmer'a in- 
tereat: Sub-sect., 3 , B., C. 

which empowered the lessee to di^( ehiilk on certiiin 
poiiions of the larul di*iins(’(l. A: lo takci additional 
chalk land, provid(*d that- lie paid, by way of 
c;onsideration for tlie juirclKise of tli(' Miuie, at i he 
rate of £900 p<^r acre. M'he (‘.state was bednj; 
administered by tlie ct., new trustees had Ixien 
appointed, & a sale of the rf*al estate directed, but 
no sale bad yet taken place : — JfeM : the moneys 
received & fi) b(^ received by tlie trustees of the 
will from th(* less(‘e in respect of the purchase of 
the additional chalk land must be treaii^d by them 
as income k. not capital .— /fc Darntjby (Eaiil), 
Clinton v. Daunley, [1907] 1 ('h. 159 ; 70 L, .1. 
C^h. 58 ; 95 J.. T. 700 ; 23 T. J.. K. 03 ; 51 Sol Jo. 
82. 

jIniwifUion : — Consd. Jif Oliver, WUhoii v. Oliver, flJiOS] 

2 Ch. 74. 

270. Intermediate rents, royalties & profits 

— Residuary devise upon trust for sale — Discre- 
tionary trust.]- MiiiLER Miller, No. 205, 

271. ~ -.| — Jlc Morgan, 

Vachell r. Morgan, No. 90, mdc . 

272. Future trust.] - iiV Noirrii, 

Carton v. Cumberland, No. 200, ante. 

278. Rents & royalties on property in- 

cluded in residuary devise -Accruing after expiry 
of period for postponement of conversion.) 
T(*stiitor devised bi.s rr^sidiR' upon trust to cotiV(‘rt 
with laiwer to i)osti)ofi(‘ coiivc'i'sion for twc'iit y-oiu' 
years, & with a dii*cction that tli(‘ surplus incoiiK* 
of the unconvert(‘(l (‘sIji <* during tlu* i wenty-orw* 
ycai'S & all accumulations thereof should go in 
augmentation of ca])i(a.l. 'Phe residue was .s(‘ttled 
on trusts for Uuiants for life A: r(*iuaindt‘rman. 
The trustees und(^r powers in the will grant^'d a 
mining leas<s ^ ret-aJiKMl the leascul ])roporty 
unconverted for more* than tw(udy-oiie years : — 
Held : (1 ) th(^ r(‘n(.s & royalties under t}u‘ mining 
lease during the twenty-one years ought t-o be 
invested, A: the inc^oine iher<*from ought k) be 
invest;ed & accumulated ; (2) after the twent y-one 
yr^ars, the tc*nants for lih' of settled shares in th(^ 
rt‘sidue w^ere (‘iititled to receive out of tJie rents A: 
royalties such an annual sum as in the opinion of 
th(* et. would und(»r all the circumstances of the 
cajse be a fail- equivalent for th(‘ annual income that 
would have resulted if i-lie estate liad b(‘en 
convei-t^'d. — Wentworth r, Wentworth, [1909) 
A. C. 103 ; 09 1.. .1. V. 0. 13 ; Si J.. T. 082 ; 10 
T. L. K. 81, 1\ V, 

Anmttafiovs : -.is to (2) Consd. /{f (Riboliiiii r. 

Wo(mIs, 11JI()4J 2 (Ml. 4. Hcmrultjf, Mentd. Uv OJiver, 

WiJHon r. Olivur, |HH)8J 2 (Mi. 71 ; Jtt Saint r. 

Becoh, [n)20J 1 (Mi. 40. 

274. Profits from leasehold collieries in- 

cluded in residuary devise — Enjoyment in specie. ]- 

'Pestator, s(uscd of real estate, & possi^sscnl of 
leasehold collieries whicli In* was working, by his 
will devised all his r(*al estate, “ A:- also ” all his 
leasehold estates, “ A: ” all his “ goods, cliatt-els, 
A: credits ** to thret^ trust(‘(*s, so that (ht‘y should 
have the legal estate, upon tnist, as to one moiety 
for his mari’icd daughter for lif(^, not^ to hiu* separaii; 
use, th(‘n to lier husband, one of the trust(^es, for 
life, then t(.) her lirst son absolut(‘ly ; At as to the 
other moiety for his only other cliild, an unmarried 
daughter, for Ikt separati^ use for life, without 
rt^straint upon anticipation, then to lu;r children. 
At in default ^yhicll happ(‘n(.‘d, u])on the trusts of 
the other moiety, lie empowered the married 
daughter. At her husband. A: also the unmarri(^d 


daughter, to appoint portions to be raised At paid 
out of his “ said real & personal estates 
rc^spoctively.” ITc empowered tlie unmariied 
dauglitor to apjioint any part not exceeding one- 
balf of iho, “ r(‘nt8, issues. A:, pro! its, interest, 
dividends. At annual income ” of lu'r moiety dunng 
till*, lifetimt^ of any liusbaud for bis use. Tin* 
trustees wercj emi)owcred to “ levy A: rais(^ At pay 
At apply,” for advanciunent any part or parts of 
the moieties ; At to p.ay Ac apply sucli part as they 
should think lit of “ the income At annual produce ** 
for maintenance*. ITe gave y)ow(‘r to the trustees 
to lease “ all or any part ” of his ‘‘ said freehold 
or leasehold c.states ” for twenty-one years ; 
to ” alter, vary Ac transpose ” the ‘‘ state of invc'st- 
ment of the property,” provided that the sam(‘ 
should consist of “ real estate, securities upon real 
estate, or sliares in the public funds,” for wbieli 
])urpose, Ac also for ihe purpose of ” raising ” such 
sums of money as it might becoTn(i ” necessai’y 
to raise in pursuance of the powiu’s,” to ” sell At. 
coTiv(‘r<; into money ” all or any paH of the ” said 
trust estates,” or to mortgage* the same, lie 
then empowered the trustees, “ in case tliey sliall 
(hicin it benelicial so to do,” to continue ihe 
collieries Ac eiihc'r to incre«.s(* or abridge the 
husiric^ss llHU‘eof, A: all losses, costs, charges. A:. 
ex[)enseR of carrying on the business should la* 
“ borne, jiaid, A:. (h*fray(‘(l ” out of his “real A:- 
p(*rs(^nal estaic^,” A:, .also to ])rocure any l(*ast‘ of 
the colli(*ri(‘s to la^ r(‘n(*w(*d. A: to contimu^ the* 
husin(‘ss afti*r such reianval. 

Testator (li(*d in lS3d. Tho son-in-law w.as tla* 
sol(5 ]>rc)ving exor., Ac was th(^ only .acting t.rustee 
until the marriage of th(^ uninarrie(i daughter in 
1835, shortly after which date her husband was 
appoint{*d i^o-trust(*e. The truste(‘s continued Ac 
enlarged the colliery busin(*8s for thirty-seven years, 
taking leases of additional colli(‘ries, making larg(' 
profits, Ac greatly increasing th(* value of the plant . 

Upon suit by the eldest son of the oldc^r daught(*r, 
(jlaiming to have the i)rofits ov<‘r £1 per cent, on 
the value of the colli cri(*s ai^ tlie death of testator 
capitalised, Ac made to foim part of the est ate i- - 
Held : there was sullicient indications of intention 
in iho will to exclude th(* operation of the rule in 
Howe V. Lord J)arlmouth (1802), 7 Vcs. 137, Ac 
the tenants for life were (*nt.itl(^d to the enjoyment 
spcfdeol the produce of all the (toll ierios.---3'HURSBY 
V. Thursby (1875), L. U. 19 Eq. 395 ; 41 L. J. (’h. 
289 : 32 L. T. 1S7 ; 23 W. K. 500. 

276. Retention of wasting securities by 

trustees - Rate of interest.] — Interest at 3, Ac not at 
4, per cent., rnusiy at the pi-esent day be compiit(^d 
in ap])lying the principle of Brown v. (Jellatty 
(1807), L. 11. 2 (3i. 751, whereby, when wasting 
securities, fonuing part of tlie residuary estate 
of a testator given upon trust for conversion, arc 
retained under a power to postpone conversion, 
t-he tenant for life is entitled during the period of 
postj)onement to irit(*rest on the value of the 
securities. 

Wherc^ in sucli .a case, t he interest at 3 per cent, 
is paid out of the actual incoirte of the wasting 
securities to the tenant for liie, Ac the balance is 
invested as c.aiiital of the estate, the tenant for lif(^ 
is entitled to the income of tlie invested fund. — 
Rc Woods, (Iabellini v. Woods, [1904] 2 (?h. 4 ; 
73 L. J. Uh. 204 ; 90 L. T. 8 ; 48 Sol. .To. 207. 
Annotati(ynH : — Apld. Hr CMiaytor, Cliaytor v. Horn, [1905] 

1 Ch. 233. Reid. Hr Beech. Saint r. Beech, [1920] 1 Ch. 

40. Mentd. Liverpool Corpu. «. Walker (1907), 77 L. J. 

K. B. 4«. 


^*A*^T'*** U^91), p. Free, annval iiu'omr d> Stuain’h M’uithtees r. Strain (1803). 

Sesw.) 220 ; 20 Sc. L. K, produce of csUUe — prorerds of col- 20 It. (Ct. of SeH8.) 1025 ; 30 Sc. L. ll» 
106. SOOT. lieries a pari of free annual income,}— • 000 ; 1 S, L, T, 155. — SCOT, 
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276. .] — Testator devised be- 

queathed all his real & jieminal estate not by 
his will otherwises disposed of to tiiistees upon trust 
t/O sell & convei*t the saini*, with power to postpone 
(Conversion as lonj^ as the trustees thought proper 
Ai to retain any invest.ruents subsisting at his dicat h, 
whether of tlie kind thereinafter authorised or not-, 

& out of the praceeds to pay debts & legacies, & 
at the discretion of the trustees to invest the 
residue & to stand possessed of tlie residuary trust 
moneys & the investments for the time being 
representing the same, thereinafter calhcd “ tlie 
r<*siduary trust funds,” in trust to ])ay the income 
theneof to his wife during her life. At tluc time of 
his death testator was possessed of preference Ai- 
ordinary shares in a coal mining no. The ordinary 
shares, although not of a wasting character*, wen* 
not authorised by the investment clause, in th(‘ 
will. The trustees therefore sold soiruc of them, & 
proposed to sell more on a favourable opportunity. 
They declined to pay to the widow in the mean- 
time the full dividends on the ordinary shares thus 
retained : — Held : in the absence of any express or 
implied gift of the income pending conversion, the 
widow was entitled only to interest at 3 peer C(‘nt. 
on the value of the ordinary shares at t.(\stator’s 
death, & the rest of those dividends must be 
invested. This rule was well settled, a]»plied to 
unauthorised securities whetli(*r they were* of a 
wasting character or not -. — Re Cuaytou, (-havtok 
V. Horn, [1905] 1 (^i. 233 ; 74 L. J. Ch. lOh ; 92 
L. T. 290; 53 W. 11.251. 

Annotaiiona : — Retd, lie PatcH, ilodgnon r. Pates (1900, 
2:^ T. L. R. 15 ; Re WIImoii, Moow v. WilBOU, 11907] 1 
Ch. .S94; Re Hall, Hall r. Hall, 11916] 2 Oh. 468; Re 
Pooch, Saint v. PockjIi, (19201 1 Ch. 40. Mentd. Re 
Inman, Inman v. Inman, [1915] 1 Ch. 187. 

277. .] — By his will testator gave his 

liersonal estate to Ids wife for life Ar- aft cu* her d(‘ath 
to other persons, Ac appointed hi.s wif«^ Ac pltf. 
trustees of his will. By a codicil testaU)r 
empowered his trustees to carry on his business(*s 
of a colli<M'y owner Ac farmer. A: ga.ve them a general 
discretion “ to jHain any inv(‘slment.s ” belonging 
to him at his death without 1x4 ng responsible for 
any loss occasioned tlxu'chy. n\*st-ator W'as a 
director of a coal eo., limited, which had wide 
powtu's of engaging in colliery Ac oth(M* business(*s 
under its articles & memorandum of association, 
A: poss(\ssed a considerable l•(iseI’ve fund. At 
the time of his death testator was ])oss(\ssed of 
three hundriHl & thirty-six fully i)aid up shar(*s of 
£50 each in the coal co., Ac in i)ursuance of their 
power under the codicil the trustees r(4..ain(Ml tlxmi : 
— Held : tlie shares were hazardous, hut not- 
wasting securities, Ac the jxiwer tio retain invest- 
ments was sulHcient to exclude the op(U’atiou of tlx 
rule in Howe v. Dartmouth {Dari) ( 1 802 ), 7 V (*s. 1 37 a ; 
the tenant for life was therefore entitled to tlx* 
in(;ome of the shares so long as the trustees thought 
fit to retain them. — Re Batks, I Iodoson r. Hatks. 
[1907] 1 (h. 22 ; 9.5 L. T. 753 ; 23 T. B. H. 15 : 
61 Sol. Jo. 27 ; sub nom. Re Hates, IIodson r, 
Bates, 70 L. J. Oh. 29. , 

Annotaiiona: — Reid. Re Wilson, Mooro v. Wilson, [1907] 

1 Ch. 394: Re Nicholson, Eado r. Nicholson, 11999] 

2 Ch. 111. 

C. Ownership of Minerals Improperly Worhed, 

278. Property In remainderman.] — Bell v, 

Wilson, No. 2, ante. ^ i 

279. Unless acts of tenant for life adopted.] 

— ^V^iere tenant for life has committed waste by 
opening mines, the jirodnce of the mines belongs 
to the remain(ierman, Ac the tenant for life is not 
even entitled to the interest ; but if tlx*, remamdei- 
man adopts the acts of the timant for life for other 


purposes, ho may bo debarred from enforcing his 
riglits to this extent. — (I rksley v. Mouslby (1862), 
3 Do G. F. Ac ,1. 433 ; 31 L. J. (h. 537 ; 0 L. T. SO ; 

S .lur. N. S. 320 ; 10 W. H. 222 ; 45 E. B. 940, 

Aiinofafinu/i :—Mentd. ('him irunlc i\ 

Poav. 17 : 1 ; PaUmum r. Hunt, U9041 ^ ‘*30, 

J’owoil t\ Pro\vne(1907), 97 L. T. 167. 

280. Whether property in owner of first estate 
of inheritance In esse.] — (1 ) Minerals were devised 
by will upon trust for B. for life without impeach- 
nx*nt of waste, with remainder on trust for deft, 
for life without impeachment of waste, i^^h 
rc^mainders over. During the life, Ac also after the 
death of B., part of these minerals were won by 
instroke by the owners of adjoining mines, who 
had trespassed innocently Ac paid compensation 
moneys for so doing : — Held : the moneys paid 
in respect of the minerals so won during the 
respectiv(* lives of B. &> deft., belonged to the estate 
of B. Ac to deft, respectively. 

(2) If a tenant for life who is impeachable of 
wasl(* imijroporly commits waste by cutting trees 
or digging minerals, such trees or minerals when 
severt^d become at once the property of the o^er 
of the first estate of inheritance in esse 
Re Barrinuton, Gamlen v. Lyon (1886), 3J^^h. D. 
523 ; 56 h. J. Ch. 1 75 ; 55 1.. T. 87 ; 35 W. R. 164 ; 
li T. L. R. 774. , ^ , 

InMtfoihuii : — Js to (1) Consd. Nc VVilll^amB 

WilliainH Wyxu e. Williiiins, 1 1922] 2 C 1»- I 

Refd. Re ltol)lns(urH Sflllnit. TiusIh, 11891] 3 Ui. 129, 
y»v Kullorton’s Will, |199H) 2 Ch. 138. 

281. - Possibility of prior tenants In tall 
coming Into esse.] — B aoot r. Baoot, Leooe v . 
BEdOE, No. 91, ante. 


1). Remedies for Improper Worichig. 

SeCy (jeneralli/y Part VT., S(‘(*t. 2, />o.si. 

282. Action of trover.]- (’LAVEHiNt! 

NO (1729), as rep(U'ted in Mos. 219 ; 25 K. H. 3o9* 
ft ! iwfafioHs : Refd. So(*m*i‘r r. Scurr ( I ^ Y; ’I'i.l; 


Eliiis r. Snowden Slate dniirrieH Co. (1879). 4 

4:.l: C!a.s«(*w (Lord Provost. * , J S 

(isss), 13 A|M». Cas. 9.0 lf<‘ Maynards 

•2 Ch 317; (Jr(‘N ille-NuiXeiil. r, Maekon/ie, 11909] A. C. 

K3; AV Pall, Ilallr. na!l.|l9lf5)2 ('ll. 4HS. ^ 

283. Account.! 3’lx^ ct. always diKtinguisbos 
between digging of mine.s \ cutting of timber, 
becaust* the digging of niines is a sort of iimlc ; » 
there are many casiis wlieri* this et. will ridieve Ac 
d(‘cre(? an account of on* taken, when 

tort, oi* wrong doix* it has 

1 1 A RD WI ( Mv E, ( ^ ). .1 KH U S Ch ) i .LE(; E V. BLOOM (1745), 

A mb. 51 ; 3 Atk. 262 : 27 K. B. •>!. muikn 

Imiotnfioes : -Distd. Lansdowni! r 
1 Mailil. 1 Ml. Consd. Parrott i\ lh6»xev (IKAI ), .1 My. & K. 
9 : 12 . Refd. Carl 1> V. ( ’ot ton ( 1 7 •'►3), 3 At k. 7dl , | m 
lionv (1K24), 1 Sixi. A' SI. .MIS; Wrlprlit ^PiU 0870), 
i< U P2 3'hj. 49S Mentd. .lolmstnue Rail (18.56), - 
Iv. A' .f. 1 1 1 ; Mawyer r. (loodwln (1 807 ), 36 h. J. ( h. .»78. 

284. -- Notwithstanding lapse of time.]— - 

(1) In 1S7:>, plif., tlx* reversioner on the term ol 
livi! liiimlml yffitw, lili-d iv bill to icBtram the 
iennor from workiiit? the Klate quarries J'{‘® 

term, & for an imeount of vi'oia ''**® 

quarries liad been opened by the 
the authority of the reversioner, pltf. ^^12 

beer, entitleil to tlie relief prayed, notwithatendmg 
the lapse ol time.— E mas v. OlumTU (1H78), 8 

Oh. I). 521 ; 48 E. J. Ch. 20!1 ; 38 L. T. 871 ; 26 
W. K. 869, (!. A. ; affd. mh nom. BuAS^. Snowdon 
Spate Qi/abuiek Co. (1879), 4 App. Cas. 4o4, H- L. 

547 T,. T. 


eitoto^’ol deceased wong-doer 
- - Date from which Interest charged.] 

SE'm.EMENTB. 


See 
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Sect. 2. — Righia dependent on extent of owner's in- 
terest : Syb-seci. 3, D. ; svb-secAs, 4 & 5. Sect, 
3 ; Syb-sects, 1 cfc 2.] 

285. Injunction.] — Flamang’s Case (circa 
1783), cited 7 Ves. at p. 308 ; 32 E. R. 120, L. C. 
Annotaiiona: — ^Folld. MiiAihell r. Dors (1801), fi Ves. 147. 

Coxud. Thomas v. Oakley (1811), 18 Ves. 184. Reid. 

Hanson i>. Gardiner (1802), 7 Vos. 305 ; Smith r. Collyii 

(1803), 8 Ves. 81) ; Croi^kford r. Alexander (1808), 15 Ves. 

138 ; A.-G. V. Hallett (1847), 10 M. ik W. 5G1). 

286. .] — London (Bp.) v, Web, No. 2.58, 

ante, 

287. .] -Vi NEK r, Vaughan, No. 232, 

ante. 

288. .J -Fekband p. WiiiBON, No. 238, 

ante. 

280. Though working only threatened.] 

If a person lias only threatened to open mines, pltf 
may ceitainly come into this ct., to restrain deft, 
from doing it. 

It is not nc‘eessary to stiiy till wastf‘ is actually 
committed, when^ the intention appears, the 
person insists on his right to do it. 

'Phough no proof apptiars of waste, yet if tenant 
for life insists on a right to do it, & has none, the 
reversioner may have an injunction. — Gibson v. 
Smith (1741), 2 Atk. 182; Barn. Cli. 491; 2« 
E. R. 514, L. C. 

290. Notwithstanding lapse of time.] — 

hlLiAs V, Gkipfith, No. 284, ante. 


SuB-SEcrr. 4. — Eid.:giaby Ownkus. 

See Settled Uand Act, 1925 (c. 18), s. 102 (2) (c). 


Sub-sect 5.— Railway, Canal, and Other 
Statutory Companie.s 
See Stict. 0, post. 


Sect. 3.-~RIGirrS DEPENDENT ON NATURE 
OF PROPERTY. 

Sub-sect. 1. — Mortgaged Lands. 

Sec Part IX., pos/, (jentrrally. Mortgage. 

291. Working open mines — By mortgagee In 
possession — Rights of mortgagee.] — (1) Whei*e a 
mine or quaiTy has been opened for a i*estricted 
or definite purpose, as to obtain fuel, or the means 
of i*epairing a pa.rticu1ar tenement on the estate, 
that would not give the tenant for life, or other 
owner of an estate impeachable for waste, the 
right to work it for commercial profit. 

(2) Tlio opening of a quarry by a mtgor. in 
possession enures to the benefit of the mtgcc. 
of a term, so as to remder him dispunishable for 
waste if he work tlie quany during the term. 

(3) Where it is proved that a quarry Wiis 
worked. & that there was a lease which would 
authorise the workings, it will be presumed 
after a great lapse of time that the workings 
took plax^e under the lease, & the burden of 
proof will lie on a party who seeks to show that 
they were unauthorised. 

(4) Sale of the produce is not a necessary 
criterion of tlie difference between a mine or 
quarry which is, & one which is not, to be considered 
open in a legal sense. 


(5) Where there is an open mine or quarry, the 
sinking of a new pit on the same vein, or breaking 
ground in a fresh place on the same rock, is not 
necessiirily the opening of a new mine or quarry. — 
Elias v. Snowdon Slate Quarries Co. (1879), 
4 App. Cas. 454 ; 48 L. J. Ch. 811 ; 41 L. T. 289 ; 
43 .1. P. 815 ; 28 W. R. 51, 11. L. ; nffg. S. C. sub 
nom, Elias v. Guippith (1878), 8 Ch. II. 521, C. A. 
Annotations : — As to (1) Consd. (lioytor v. Trott<*r (1902). 
87 L. T. 33. As to (5) Reid, Itr Maynard’H S. E., [180111 

2 Ch. 347. Oencrullu, Reid. Danhwood v. Majfiiiac, [1801 ] 

3 Ch. 300. 

292. .] — The mtgee. of colliery 

property held under a mining lease is entitled to 
have a receiver ^ manager appointed, as such 
a security involves the right to work the colliery 
business, & the fact (hat the mtgee. luis (.aken 
poss(;ssion does not deprive him of such right. 

It would be a irieit; mockery to a lulgee. of a 
colliery, wlieihei* by assignment oi* a sub-lease, to 
tell him lie is not to touch the minerals (Lindley, 
1j..L). — County op Gloucester Bank v, Rudry 
Merthyr Steam House Coal Colliery Co., 

1 1895J 1 Ch. C29 ; (M L. J. Ch. 451 ; 72 L. T. .375 ; 
43 W. R. 189 ; 39 Sol. .To. 331 ; 2 Mans. 223 ; 12 
R. 183, C. A. 

Annotations Rrfd. Slaiiiford Hpaldiiu; & Boston Baiikiiip: 
C^o. V. Kooble (11)13), 82 L. J. Ch. 388. Hontd. Toolo r. 
Downes (1897), 70 L. T. 110 : Owen & Ashworth’s Claim, 
Whitworths Claim, [1900] 2 Cli. 272 ; Duck v. Tower 
GalvanizinR: C^o., [1901] 2 K. B. 314; Bnben r. Great 
Fineull Consolidated, |1904] 1 K. B. 050 ; J’rcinier 
Industrial Bank v. Carlton Manufacturing t’o. & Crabtree, 
[1909] 1 K. B. 100 ; He Fireproof Doors, Uniiiey v. The 
Co., [1910] 2 Ch. 142 ; Doy v. Piillinger Engineering Co., 
[1921] 1 K. B. 77 ; Underwood v. Bank of Liverpool A' 
Martins, Same r. Barclays Bank, [1924] 1 K. B. 775. 

293. To what expenses mortgagee 

committed.] — Mtgee. in possession of mines not 
bound to expend more than a prudent owner. 

To put a case by way of illustration ; supi>ose a 
pei*son is mtgcc. of a mine which is likely to bti 
much improved by a large expenditure ; if ho 
wert‘ owner, he might speculate for liimsclf much tis 
lie pleased. , . . But can a mtgee. be requii’ed 
to do that? ... 1 apprc»hend that he cannot, & 
that at the utmost he is not bound to advance 
more than a prudent owner (Lord Eldon, C.).— 
Rowe v. Wood (1822), 2 Jac. & W. 553 ; 37 E. R. 
740, L. C. 

294. Recovery of expenditure— In 

excess of security.] — Norton v. Cooper, No. 000, 
post, 

295. For necessary repairs.] — 

In taking the twjcounts under the decree in a 
redemption action against a mtgee. in possession, 
the mtgee. is entitled to “ necessary repairs,’* 
under the liead of “ just allowances ” ; but, to 
entitle him to “ pennanent improvement,” or 
“ substantial repairs,” he must make out a case 
for them at the trial. — Tipton Green Colliery 
Co. V, Tipton Moat Colijery Co. (1877), 7 Ch. D. 
192 ; 47 L. J. Ch. 152 : 20 W. R. 348. 

296. For permanent improve- 

ments.] — Tipton Green Colliery (^o. v. Tipton 
Moat Colliery Co., No. 295, ante, 

297. Innocent wroAgdoers — Extent 

of liability.] — Aberdare & Pl^outh Co., Ltd 
V, Hankby (1887), 3 T. L. R. 493. 

298. By authority of mortgagee in posses- 

sion — In breach of covenant — Extent of liability.] — 
Taylor v, Mostyn, No. 462, post. 

As to open & new mines generally, see Part I.» 
Sect. 6, ante. 


part IV. sect. 2, SUB-SECT. 4. optiim.] — Gkobe v. Doyllk (1900), mines for term of trust — Necessity for 

q. Veveloptneni of mine, hy holder 12 B. 0. H. 191 ; 2 M. M. Ca8. 327. — joinder with tenaui for life in pdUion 

of option, to purchase — Operation as CAN. for sale,] — Kx p. Puxley (1808), 2 

irusUe for vendor until exercise of x. Trustees uHth power to toork B. Eq. 237.— IR. 
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Part IV, — ^Rtgrt to work Mines and Qxtarrirs. 


299. Working unopened mines — By mortgagee 
in possession — Speculative working — To be at 
hazard of mortgagee.] — Mtgee. in possi^ssion, though 
answerable, beyond fraud, for wilful default, is 
to take the fair rents & profits not bound to engage 
in, & will not be allow(‘d for speculation 
adventure. — HunnKs r. Williams (1S()(J), 12 Vcs. 
493 ; 33 E. R. 187. 

AnnotatioriH : — Refd. Millet t r. Duvey (IS02), :U Tloav. iiO. 

Hentd. Wragj? v. Dcnhain (18:10), 2 Y. & C. Kk. 117; 

Cocks r. Cray (1857), W. K. 74!). 

300. Liability to be charged with 

receipts — & disallowed expenses.]- A mtgee. in 
possession, who liad open<*d worked mines on 
the moi'tgaged estatii, charg<*d with liis n‘e(‘ii»ts 
Imt disallowed his expemses. M'lioitXKYCRoFP r. 
(JitocKKiT (18 (8), 10 Sim. 44r> ; 12 h. 'P. O. S. 2SS : 
12 .lur. 1081 ; 00 K K. 01 (i. 

^timotfUiims : — ^FoUd. Hoo<l r. Kaslcm (ISali), 2 (liff. ()!)2. 

Refd. Millet.t V. Diivoy (lSti2), .‘11 llctiv. 170. Mentd. 

Jennings r. Joniun (1881). (» Anji. ('as. «i)8. 

301. .1-(1) Pltf., being 

the owner in fee of certain heif'ditamcmt^s with a 
coal mine underm*ath, moi't.gagi'd tlu' siiiiu* defi-. 
L. in fee. Pltf. covenanL‘d to C(^nfijin any Icivscs 
winch 1 j. might makc‘, but L. was not authorised 
to work or lease the mine. Pltf.’s rnim* was 
surroundc‘d on all sides by min(*s in the possession 
of defts. T. & .1 . Defts. T. A .1 without the know- 
ledge of pltf., asked A obtaim^d lf‘av(i of I a l-o 
explore & work pltf.’s mine. Defts. T. A .1., 
without entering into any l(‘ase or agreenunit, 
explored & worked the mim*, A i*ais(*d cNt sold con.l 
to a large amount. On bill by jdtf. to redec'ni : - 
He/d : defts. T. & .1 . were neeessiiry part ies to the 
suit. 

(2) In equity, following T/tornvyorofl v. f VoeAr//. 
No. 300, ante, wliere the subjert-i natter of the 
pledge has been abstracted, t lie mtgee*. is liable* t(> 
b(i (diargcd for all sums re*e*.eiv(ul in i‘(*siH‘el< of tlr* 
property abstiae^tc'd & sold, without any 
deductions. 

But u])on the wlioJe of tliis ease, looking at- plt-f. 
as a mtgor. who come's t<) luive* his pN'dge r(*Ht.ore*d 
upon an (‘(iiiitable* aeljustuie'nt e»f rights, leieiking 
at all <h*fts., finding that, threiugh t lui wrongful 
A uniiuthorise'd aeds of eleft-., the* int-ge‘e*., the* 
dominion over the mtge*d. ()i*operty is asse*rte*<l, 
wliicli as betwe*en iiirii tlie persons to whom be* 
gave tbe dominion has boe»ri abuseel —as be*t \ve*e*n 
these parties I must consieler both of tbe*iii liable- 
t-o the mtgor. ... it lias be*en sfiiel with pe*rfe*e-t 
ti*uth &> accuracy by t4ie coiiuse*! for deft. D., t hat 
the bill twice; asserts that lit* was not mtge*e*. in 
possession. That is ])i;rfectly true, but tJie* liill 
at the same time asserts that the* coal was wrenight 
«fe won by defts. T. A .1., A tJiis is se*t feirth in a 
perfectly unambiguous maimer ; for it says, 

“ that after the discovery that the; coal liad be"e*n | 
worked, the solrs. of pltf. applied bi, A ha-el an | 
inU;rvicw with deft. L. re'specting the* wen-king i 
of the coal by T. & J., & dedt. L. state*el that 
he had never authorised T. ek .1. to work the* coal, 
& that he did not know that they Jiael done* 
but that they had some time before* applie*d l-o Jiini 
for leave to work the same, & he; had stag'd <o I 
them that he liod no objection ])T-()vieled it was j 
wrought under the inspection of Now, when j 
I look at the answer of T. & J. <fc the* answe*r of L., ! 
I find a perfect accordance with that stat<*m«*nt. 
It is a fact incontrovertible, that there; was 1/lie* 
statement on the paid of Jj. tei allow defts. A .1. 
to work the mine for the purpose of exploring the 
coal, & by means of that aiTang<;ment tin- iiropendy 
was to be abstracted, for wliich therefore, as it is 
aeiquired by the dealing of a person who hiis 
obtained access to the mine by the act of the 


mtgee., I must hold the mtgee. responsible, & for 
that puri)ose there are charges in the bill which 
charge specifically as against L. the conduct of 
thesis people, & seek to mak(; 1dm liable (Stuaiit, 
V.-C.).- Hood r. Easton (18r)(5), 2 (Sift. (192 ; 27 
1a T. O. S. 295 ; 2 Jur. N. S. 729 ; 1 W. R. 575 ; 
(id E. It. 290 ; on appml, 2 .Jur. N. S. 1)17, L. .1.1. 
Ahnalaimu : --Refd. lOliaH r. (Iriftlth ( 1 S 7 S), S Cli. D. 521. 

302. - — .| — WhL*i*e a moid- 

gag<‘d <*st;i.b* i.s of an insuffloient value; to pay the 
mtge., a mig(;<*., on <‘nt<ning into jioasession, may 
op<;n inin(*s A (’id- t.imh(*r, A lu; will be (duirgenl only 
with th<‘ Ti(‘t- ))!o(its. Rut where the (‘state is 
Kudicient, a intgi*(*. in poss(*ssioii has no such right, 
A if lie oiiens A ivorks mitu*s, he will be chargeil 
with the gross i-(‘(-(*ipts, A will ))c disallowed the 
«*xp(‘ns(‘s of working. 

The hnrdrn of jiroof is thrown Ujion tlu* mtgee., 
of showing ibat tin; .security was insidlic i(*nt, has 
l)(*(‘n fulliiled on the pr(*sent o(;<;asi<»n (If.oJvriLLY, 
M.R.). Miijj'rrr r. Davky (1802). JH R(‘av. 170 ; 
32 I A .1. Ch. 122 ; 7 H. T. 551 ; 9 .liir. N. S. 92 ; 
II W. It. I7(); 51 E. H. 1221. 

303. Mortgage security Insufilcient - 

Burden of proof of insufficiency.! — MiLum’ v. 
Davey, No. 302, ante. 

304. — — Mortgagee charged with 

net profits.] — Mtlleit ik Davey, No. 302, ante. 

305. By adjoining owners — By authority 

of mortgagee — Joint liability.! — R ood v, Easton, 
No. 301, ante, 

306. Mine opened by mortgagor in possession 
-Enures to benefit of mortgagee.] -Elias v. 

Snowdon Slate (^uaiuues (!o., No, 291 , an/c. 


Srn-sE(T. 2 . — Lands aohekd to ue Sold on 
Leased. 


As to rights of ])ui*e]ias<*r of hind ]h;n(ling com- 
p)(*tion, g(*n(‘]‘ally, sre. Sat.e ok Land. 

307. Liability of contractor to contractee For 
minerals worked - Completion of contract delayed.] 

— When a V(‘ndor of a coal miiu*, a.ga.inst/ whom a 
suit- for spe(;ilic ]>(‘rrornian<*(‘. was brought, had, 
ilnring Ids delay of (*ompl(*tion work(*d tia* mirio for 
his own lH-ru‘(it. ; //rid : t he imreliaser was 
(‘nt-it-led 1-0 e(»mpensat-ion on a.n estimatx; of tlu* 
inai'k(‘t- valiu* of tlu* (toal nt sih( : i.r.^ the vahu* 
at/ tlu; ]>lac(; where it was t-o l><; sold, h‘.ss the; co.st 
c»f severing A taking it from tlu* miiu* to that phwM*. 

- Rkown i \ Diims (1877), 37 L. T . 171 ; 25 W. R-. 


77 (), !».(’. 

Jim thtJion : -AM, Lt-ppinkMoii r. Kivcinan (IS!) 1 ), (i.» 

L. T. 1 1.7 {str c;() Jj. T. :{;>7'. 

308 , During interval between date of 

contract & date of completion -Open mine or 
quarry. I -On a (;oiiti'a(;t for tlu.; sale of lands (!om- 
])riKing an open stoiu; (luai ry in lea.s(* at the date of 
Hu; eontvarU tlu; vendoi* is (*ntitlt;(l by the; ordinary 
rule of law— in tlu; alxsence of any .stipulation 
rela-tiiig t}u*r(*b) in. tlu*. eoritract — to the i-ents A 
royalties r(*ceive(l from the l('ss(:;o in the int(;rval 
betw(;en tlu; dat« of the (;ontra.ct A Hio time fixed 
for (jomidetion. Semh/e : the same rule would 
lu; applicable* to the profits arising from the stone 
worked in tluit int-eival by tbe vendor himself, 
if sucm (jua.irv were in band. — Lekpington v. 
Eukeman (I89i ), m L. T. 357 ; 10 W. R. 318, 0. A. 

- - - Licencor.l -See No. 901, jjosi. 

30 a. - For rents & royalties — During in- 
terval between date of contract & date of com- 
pletion -Open mine or quarry.] —L kppington v . 
Eueeman, No. 308, ante. 

Liability of purchaser — In respect of mineral! 
worked before completion.] — See Nos. fiU. 728, 
poni. 
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Sect. 3. — B/ighia dependent on nature of property: 
Svb-aeoia, 3^4. Sects, 4, 5, 0, 7 ^ 8.] 

SUB-SE<T. 3. — (UlURCH LANDS. 

See Ecclesiastical Law, \"oI. XliX., pp. 51], 
612, Nos. 3711-^372]. 


Sub-sect. 4. — Copyhold Lands. 

See, gentrally, (-opyholds, A"o1. XIII., pp. 80 
li seq. 

As Li copyhold tenure & manorial rights 
generally, aee, now, Law of Property Act, 1922 
(c. 10), ss. 128-14.5. Scheds. XII.-XV. ; Law of 
l*roperty Amendment Act, 1924 (c. 5), ached. II. 

310. Concurrence of both lord dc tenant neces- 
sary — For absence of special custom.] — The copy- 
lioldcr htis ])ossession not only of the surface, but 
of everytliing below the surface, including minerals. 
Hut the property in the minerals is in the lord, 
'fhe result is, that, in the absence of special 
custom, neither the lord nor the copyholder can 
work the minerals but the concui'rence of both 
is necessaiy (('ozbns-IIardy, M.R.). — Inland 
R-pwrnuk Comhs. V, Jokey (No. 2), [19131 2 
K. B. 580 ; 82 L. J. K. B. 784 ; 108 L. T. 738 ; 
29 T. L. H. .537, C. A. 

AnTwtatUms: — Refd. llv Murkhain Main Collicrj" (1925), 134 

Jj. T. 2.53. Mentd. DavloH 1 ». I’nwcll Diiffryn Steam Coal 

Co. (1920), 30 T. L. H. 358. 

Effect of special customs.] - See Sect. 5, post. 


Sect. 4.— RIGHTS IN NATURE OF PROFITS 
A PRENDRE. 

311. Right to take coal — As distinguished from 
ownership of whole stratum of coal.]— The right 
to the whole of a given sub-stratum of coal lying 
under a close, is a right to land, &; cannot, be claimed 
by i)rescription : a right to take coal is different. 
- Wilkinson v, Pkoud (1843), 11 M. W. 33; 
12 L. J. Ex. 227 ; 7 ,Iur. 281. 

Aiiiioiolitm.s : - Refd. Kowboi liaiii v, Wilson (IS.iT), 8 E. & 
M. 123. Mentd. I’arlyon r. JiOVoriiiK (1857), 1 II. ^ N. 
781. 

Nature of bare licences.]— *SVr Part XII., Sect. J, 
sub-sect. 2, poM. 

Whether profit a prendre claimable by custom.] 

See (^OMMONj=i, Vol. XL, p. 35, Nos. 492-493 
Easements, Vol. XIX., pp. 201-205. 

Common in the soil.] — See Pommons, Vol. XT., 

pp. 21- 22. 

312. Prescriptive right of freehold tenants to dig 
In waste — Enforcement of right -Representative 
action.] WAitRioiv v. Queen’s CNii.leoe, Oxford 
(1871), 9 Oh. App. 719; 40 L. J. (Ji. 780; 25 
L. T. 254 ; 19 W. U. 1098, L. (\ 

Enjoyment of prescriptive right — Cannot be 
unlimited.] — See Easements, Vol. XIX., p. 209, 
No. 1.575. 


Sect. 5.- CUSTOMARY RIGHTS AFFECTING 
MANORIAL LANDS. 

See, (je^ierally, Copyholds, Vol. XIII., pp. 
80-83. ^ 

Copyhold tenure.] — See, now, Law of PropeHy 
Act, 1022 (c. 19), ss. 128-145. Scheds. XII.-XV. ; 
Law' of Property Amendment Act, 1921 (c. 5), 
sched. 2. 


Customary right of tenant to mine.]— Sec 
Commons, Vol. XI., p. 35, Nos. 469, 470. 

Rights of landlord under Inclosure award.] — 
See Commons, Vol. XI., p. 83, Nos. 1022 et seq. 
Rights of lord of manor — In sub-soil of waste.] 
See (’ommonh, Vol. XI., p. 42, Nos. 574-581. 

Remedies of lord of manor.] — See Copyhot.ds, 
Vol. XI II., p. 82, Nos. 1030-1032. 

Remedies of tenant.] — See Copyholds, Vol. 
XIIL, p. 82, Nos. 1033-1035. 

See, also. Copyholds, Vol. XIII., pp. 29, 49, 
147, 149, Nos. 258-202, 584, 1888, 1943. 


Sect. 9.- RIGHTS OF RAILWAY, CANAL AND 
OTHER STATUTORY COMPANIES. 

313. Working mine for profit — Ultra vires — 
Railway company.] — It was suggested that coals 
might be necessary for the purpose of the railway 
& that thereupon the co. might work a coal mine 
for that purpose, if, by so doing, it could obtain 
coals cheaper than by the purchase of them. . . . 
The answer to this ai‘gunient appears to me to 
depend upon tlie facts of each particular case. 
If, in truth, the real object of the colliery was to 
supply the railway with cheaper coals, it would 
be proper to allow the accidental additional profit 
of selling coals to others ; but of the principal 
object of the colliery was to undertake the business 
of raising &> selling coals, then it would be a per- 
version of tlu^ funds of the company (Lord 
Romilly, M.R.). — Lyde v. Eastern BENOAii Rv. 
(^o. (1899), 39 Beav. 10 ; 55 E. R. 1059. 

Anmdaliims :—Keld, A.-Q. v. N. E. Ry., [1906] 2 (^h. 675 ; 

Douchar v. Gas Light Sc Coke Co., [1924 1 2 Ch. 426. 

314. .] — Ecclesiastical Oomks. 

FOR England North Eastern Ry. ( V)., No. 558, 
post, 

315. .] -I am far from saying 

that a railw'ay (U). ought to be ptuinitted to caiTy 
on the trade of ironmasters, or colliery pro])ric*tors, 
or rolling stocL manufacturers, not (Jasually, not- 
incidentally, not collaterally, in the bond fide 
coniluct of their own property Sc busint'ss, but as 
really a distinct Sc se])ai*ate trade. I can (!onc(MVt‘ 
t.hat such a case might be properly considei*(*d by 
tlic A.-CL, Sc considered by this ct., as a fraud on 
the legislature which had created Sc authorist*d 
the CO. only for what it professed Sc undertook to 
do ; but, at all events, it- must be soim^thing great, 
soinetliing substantial, to warrant such interference 
(James, L.J.).--A.-U. v. Great Eastern Ry. 
Go. (1879), 11 Gh. 1). 449 ; 48 L. J. Gh. 428 ; 49 
1.. T. 295 ; 27 W. R. 759. V. A. ; on appeal (1880), 
5 App. Gas. 473, II. L. 

Anrudatvnut : — Mentd. A.-(3. v. ShrcwBbniy (KliigBltiiid) 
Bridge Co. (1882), 21 13i. J). 752 ; GuinmwH v. Land Corpn. 
of Ireland (1882), 22 CIi. D. 349 : 1;. & N. W. Ry. v. 
l»rlco (1883), 11 Q. B. 1). 485 ; Small v. Smith (1884), 
10 App. Cas. 119; Weuloek River Doe Co. (1885), 10 
App. Oas. 354; Harris v. De IMnna (1886), 33 Ch. D. 
238 ; Henderson v. Bank of AuHtralasla (1888), 40 Ch. I). 
170 ; Johns v. Balfour (1889), 5 T. L. R. 389 ; Sheffield 
& South Yorkshire l*erniunont Bldg. Soc. r. Alzlewood 
(1889), 44 Ch. D. 412 ; Foster v. L.^^. & D. Ry., [1895] 
1 Q. B. 711 ; A.-G. v. L. & N. W. Ry., [1900] 1 Q. B. 78 ; 
L. O. C. V. A.-G., [19021 A. C. 165 ; A.-G. v. Mersey Ry., 
[1907] 1 Ch. 81 ; Re Kingsbury Collieries & Moore’s Coii- 
trart, [1907] 2 Ch. 259 ; Peel r. L. & N. W. Ry., [1907] 
1 Ch. 5 ; Metropolitan Water Board v. Soloman (1908), 
77 L. J. Ch. 617 ; A.-G. v. West Gloucostorslilre Water 
Co., jlOOO] 2 Ch. 338; Amalgamated Soc. of Ry. Servants 
V. Osborne, [1910] A. C. 87 ; Vacher v. London Soc. of 
(^nmpoHltors, [1912] 3 K. B. 547. Re Woking Urban 
Council (Basingstoke Canal) Act, 1911, [1914] 1 Ch. 300 ; 
Dundee Harbour Trustees r. Nleol, [1015] A. C. 550 ; 


PART IV. SECT. 8. 

canifHini/ — Whether ptnmr to drill for oil.] — ^Albrrta Dkilunu Co. v. Dome Oil Co. (1015), 30 
W. L. R. 145 ; 8 W. W. R. 996 ; 8 Alta. L. R. 340 ; 52 S. O. II. 561.— CAN. 
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County Hotel & Wine CJo. i>. L. & N. W. Hy., fl9181 2 
K. B. 251 ; R. u. Bodfonl^tlilre County Council, Kx n. 
Seal, 11920 J 2 K. B. 4G5 ; A.-G. v. Fulham Corpn., [1921] 
1 Oh. 440 ; A.-a. v. WostmiuHtcr City Council. jl924J 2 
fioi ’ I^ounhar v. Guh Lii^'lit & Coke Co., [1925] A. i\ 

316. — .J — Glasgow Goiti»N. r. 

Fakie, No. 12, mile. 

See, (jmcrally. Railways. 

317. Harbour company.] — Fci-le- 

SIASTICAL COMRS. FOR ENGLAND V. NORTII EASTERN 

Ry. Co., No. 658, post. 

318. Waterworks company.]— Glas- 

gow Corpn. v. Parie, No. 12, ante. 

Compensation for mines & minerals — Land pur- 
chased under compulsory powers.]— iScc Compul- 
sory Purchase of Land, Vol. XI., pp. 150 el 
scq. 


.Sect. 7.— RIGHT TO WORK TO OBTAIN 
MATERIALS FOR ROADS, ETC. 

319. Materials for construction of railways.] — 

Lyde V. Eastern Rengal Ry. Co., No. 313, mite. 

320. .] — Glasoow Corpn. v. Parie, No. 

12, ante. 

•\—See, qeficrally. Railways Clauses (Vm- 

solidation Act, 1845 (c. 20), ss. 32-44 ; Railways. 

Materials for repair of highways .] — See ilusn- 
WAYS, Vol. XXVI., pp. 353 -357. 

Materials for construction of waterworks. |- 

See Waterworks Clauses Act, 1847 (c. 17), s. 12 : 
Water Supply. 

Rights of railway canal & other statutory com- 
panies.]— See Sect. 0, avfe. 


Sect. MINES (WORKING FACIimES AND 
SUPPORT) ACT, 1923. 

321. Grant of right to work — Consideration of 
public interest.] — ^J'Jie decision of tli<‘ ct. in i i'sjnH-l 
of an application in pursuance of Mine's (Working 
Pacilities & Suppoii) Act, 1923 (c. 20), for llie 
grant of the right to work ceH^ain speciiic minerals 
in accordance wiGi the j)rovisions of tliat statute, 
is not merely one for agreement between appets. 
^ objectors ; the public interest must also be 
considered safeguarded by the ct., wliatevej- 
tile teims which any party thinks may b(‘ appro- 
])riate in his own interest, it is the duty of i.hti ct. 

sec that botli the nationiil interest & th(‘ 
interests of all concerned ai(» protected.— -7tV 
Nunnery (k)LLi?:RY (ki.’s Applk atton (1924), 
09 Sol. Jo. 52. 

322. — • Practice of Railway & Canal Com- 
mission.]— The practice of the Railway <te Canal 
Commission is to hear all objectors to applications 
for the grant of the right to work minerals & then 
the decide whether the main application should he 
planted & afterwards insert protective clauses 
into the minutes to give the objectors the propeu* 
l<?[?al safeguards to which they arc entitled. 
Where a claim is made to let down the surface 
the Commission has power to give autliority for 
this being done on giving adequate compensation 
to any person whose property is likely to bci 
affected by the subsidcmce. — Be Sheffield Coal 
Co., Ijtd. & Aston Coal Co., Ltd. (1925), 42 
T. L. R. 8. 

323. — Apportionment of royalties.]— 

lender Mines (Working Pacilities & Support) Act, 
1923 (c. 20), s. 4 (2), the Railway & Canal Commis- 
sion will determine the proper division of royalties 


obtained from coal worked under the Act a-s 
between the lord of the manor copyholders. 
The ownership of the minerals is in the lord of 
th(5 manor, the i)ossessioii in the copyholders. 
AH the facts of the ca.s(^ will be tiik(*n ini o considera- 
tion by tht‘ commission: Jlehl : on the parti- 
cular lacls of this «*ase a fail* & propel* division of 
the j'oyaliy would be two thii'ds to the lord of 
tlu* manor A: one iliird t-o t he copyholders ; in 
the aiiseiice of special custom the concuiTence 
of both the lorii of the manor ^ the copyliolder 
is Tiec<‘saar> before tiu' minerals underlying the 
cojiyhold land can be worked &. taken away ; 
the commission must apportion the royalties pay- 
able by apix'.ts. under Mines (Working Pacilities 
A Supjmrt) .Act, 1923 (c. 20), on the basis of a 
willing grantor A: a willing grant<*e. — Re Mark- 
ham Main (Villiery, Ltd. (1925), 134 L. T. 253 ; 
41T.L. 11.072. 

324. - National interest to be con- 

sidered — Grant in terms of agreement between 
rival applicants.]— When* rival **ippcts. for the 
right, to work (;oal in a certain area agrtx* to divide 
the area between tliems(‘h es, the ct. will not- make 
an order in the terms of the agreiMiient unless it 
is ex])edient in the nalicuial int(‘rest so to make it, 

the ct. may sjieidfy malters in rc'gard to wlucli 
the agreement must he modiOed. Be (■iiAitJ.ES- 
woRTii (J. A: .1.), Ltd. A Hriggs (IIenry), Son &. 
Cn.. l/rD. (1920). 13 T. L. It. 100. 

325. — - Comparison of value of & 

damage to surface works with value of minerals.] — 
A collii'ry co. applii'd to tlie. R-ailway &. ('anal 
Commission under Mini's (Working Facilities At 
.Support) Act, 1923 (c. 20). s. 5(1), (2), (3), to work 

certain minerals in accordance witli the provi- 
sions of sect. 1 of that Act. 'I'he mint'rals e-on- 
sisted of tlu’ce scams of coal t-hi*. first- 1 10 yards 
from the surfaci', t-hi* second M5 yards from t-hii 
surface. A: tlie third 345 yards from thi^ surface. 
3'he three scams lay under two parcels of land 
containing about 20 acres. 3'lie minerals were 
owned in sui*h small parc(*ls a.s not t-o be (‘conomi- 
cally workabli', by themsi'lvcs. 3'he co. held 
interests in adjoining c-oal undrr various leases. 
In the cas(‘ of the dei'pcsi seam Ihi'y had reached 
a ])oint when’ working A:- winning the (;oal could 
be commenced almost imniediati'Iy, hut in the 
casi* of the two shallow s- am^ the workings were 
at a distance which would take some ten years to 
traverse in one rase A lifti'en or f wi ni y in the ot her. 
Across the area, the subject of the applieation, 
there was a canal built uncli'i* an Act- of Parlia- 
ment whicli tiirew an obligation on the canal 
C.O. to kec]) the watcT-s of the cajial navigabl<\ 
TJiere wa.s no oldigaliiai on the itanal co. t-o keep 
the water at a fixed level, but in practice, in order 
to keep till* canal navigable, the water could not 
be allowed to fall below a certain lixed level. 'Die 
colliery co. claimed the rigid to let down the 
surface, & a right of underground wayleave for 
till* purpose of access to oj* conveyance of minerals. 
An undertaking was offenxl by the colliery co. to 
repair a railw'ay biidge over the* canal At. to make 
good any damage done by subsidence. The 
canal eo. objected to the application on the gi’Oiind 
that, in spite of the Act. of Parliament forming 
them, they were still entitled to their common 
law right of lateral support. If the three seams 
were worked theri^ would be seriqus damage to 
the banks & the bed of the canal. If only the 
deepest of the three seams were worked damage 
due to the subsidence could be repaired. They, 
tlieri'fore, only objected t-o the two shallow seams 
being worked. Thc^ mineral owners of the itoal 
underlying the area, tlie subject of the applica- 
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Sect, 8 . — Mines {Working Facilities and Support) 
Act, 1923. Part V. Sect 1 : S^ib-secf. I, A, & 
B. ; svh-secU 2, A, & B.; sub-ftecl, 3, A. <£: B. ; 
sub-sect, 4.] 

tion, appeared before tli(‘ (^ominiasion on the 
j^rounds tfiat they were entitled to royalties in a 
lump sum or accord inj? to 1-he gradual winning 
of the coal, & tliat a did y should lie on the colliery 
CO. to (mdeavoiir to nc'gol-iate jirivaUdy the pur- 
chase of the minei'al rights: — Held: (1) in de- 
tt»nnining whether rest riel ions sliould be imposed 
on the winning of coal in any ari'a, the subjipct 
of the application, t-lu* (Vnumission will take into 
considi*ration tlu* value of any works on the sur- 
fac.ti Hi, the cost of repairing damage likely to be 
caused t h(*i*(*to by subsidence, as comi»ared with 
the vahu! of the minerals, At the importance in 
th(* national intei-tist of th(‘ preseiwation of such 
works as (compared with the imjiortance in the 
national intenvst of working At winning the coal. 
In the circiniLst-ances tin* (’ommission would only 
grant leave to work the de<*]jest of tlie threc‘ 
seams ; (2) the refusal of the (Vuniriission to gi'ant 
t ill* a])])lication, save as to the deepest seam, was 
not final or res jiulicato. At the colliery co. could 
make another application later for the right to 
work this coal should the conditions change. 

1'he Commission will act as a jury A: assess the 


amount of royalty to be paid to the mineral 
owners & decide on the method of payment . — Be 
Manners Colliery Co., Ltd. (1929), 12 T. 1j. It. 
773. 

326. Award of Railway & Canal Commission — 
Whether final or res Judicata.] — Re Manners Col- 
liery Co., J/rD., No. 325, ante. 

327. Grant of facilities for conveyance & carry- 
ing away of coal — Aerial ropeway Over land not 
comprised in mining lease .J~ Under Mines (Work- 
ing Facilities A: Support) Act, 1923 (c. 20), ss. 1 
(2), .5 (2), the Railway Ac Canal Commission has 
jurisdiction to grant fjicilitios for the conveyance' 
Ac cari ying away of coal ovei* land oUku* than that 
contained in the ambit of the mining (^o.’s lease. 
The Commission, however, it^fused to sanction 
a scheme for an aciiial i*opeway for the conveyance 
of coal fi*om the 'J'ilmansione colliery to J.)ov(*r 
Harbour, on the grounds that, though a schenu' 
for a i*opeway would be ]Hit forward which would 
bo feasible A: in the national inh‘r('st., the parti- 
tadar scheme for which sanctitm was asked was 
incomphiU*, A: the plans weit^ inaccuraU* Ac illusory, 
Ac on the evidence the Commission was unable to 
say whether the arrangements at tlu^ l)t)ver end 
wei*e feasible or in the national interest. — Re 
Tilmanstonk (Kent) Coij>ieries, Ltd.’s Appli- 
cation (1927). 43 T. J.. R. 349. 


Part V. — Powers Incidental to Ownership. 


SEf-r. 1. -POWERS OF ABSOLUTE DISPOSITION. 

Snu-sECT. 1. — AnsoLUTE Owners under 

J )1SAHIL1TY. 

A, Infants, 

See, generally. Infants, Vol. XXVTTT., pp. 188 
ei seg. 

R. Lunatics. 

See, generally, liUNATics, \'o|. XXXlir., p. 212, 
No. 1185. 


Sun-sEt'T. 2 . — Limited Owners. 

A. Under Settled Land Acts. 

See S(‘ttled lifind Act, 1925 (c. 18), ss. 38, 19, 
50, 118, sched. IV., 4 ; A:, generally, SKinr^EMENTS. 

328. Sale of minerals apart from surface — 
Under Settled Estates Acts — Jurisdiction of court.] — 
The ct. has i)owcr, under the Ijeasos Ac Sales of 
Si'ttled Estates Act, 1856 (c. 120) to authorise thtJ 
sale Ac conveyance of minerals apart fi*om the 
surface of the land . — Re Malltn’s Settled 
Estates (1861), 3 GilT. 126; ,30 L. ,T, Oh. 929 ; 
4 L. T. 435 ; 9 W. R. 588 ; 66 E. R. 351. 

AumftuiUm Folld. lit CIruy’K S. E., IlS7fl| W. N. 106. 

329. .] The Leases Ac Sales 

of Setth'd Estate's Act, 1856 (c. 120) empowers 
the ct. tio authorise the sale Ac conveyance of 
minerals situate* under a settled estiite, apart 
from the surface thereof. — Re JjAW (1861), 7 Jur. 
N. S. 511. 

330. .] — The ct. lias jurisdic- 

tion under leases Ac Sales of Setth'd Estates Act, 
1856 (c. 120) to order a sale of mines apart from 
the surface, with right's of using the surface for 
the workings, reserving a I'ent in respect of the 
surface damaged from time to time. — lie Mil- 
ward’s Estate (1808), L. 11. 6 Eq. 248 ; 16 
W. R. 1078. 

^-Innotahon ;—Polld. He Cray’s S. K., [1876] W. N. 106. 


331. .] — Rc Gray’s Setixed 

Estates, [1875| W. N. 106. 

332. . ■ ■ - With easement over surface.]- ■ 

Re Milward’s Estate, No. 330, ante. 

Sec, now. Settled I jand Act, 1925 (c. 18), s. 119 (2). 
Application of purchase-money.]— aSVjc Settt.e- 

MENTS. 

R. Under Lands Clauses Consolidation Acts: 

See Ijands (Clauses Cbnsolidation Act, 1815 
(c. 16), s. 7, Ac CoMPur.soRV Puikjhase op Land, 
Vol. XI., p. 163, Nos. 113-416. 

Apportionment ol compensation.] — Sec Com- 
pulsory Purchase op Land, Vol. XI., p. 218, 
Nos. 1500-1503. 


Sub-sect. 3. — Fiduciary Owners. 

A. Trustees toilh Power oj Sale, 

See, now, I^aw of Property Act, 1925 (c. 20), 
s. 28 (1) ; Trustee Act, 1925 (c. 19), ss. 12 (2), 57. 

333. Whether sale with reservation of minerals 
authorised.] — A power of sale & exchange does 
not authorise trustees to sell the lands with a 
reservation of the minerals. — ^Buckley v. IIowki^l 
(1861), 29 Beav. 546 ; 30 L. J. Gh. 52 1 ; 4 L. T. 
172 ; 7 Jur. N. S. 536 ; 9 W. R* 541 ; 54 E. R. 
7.39. 

Annotations: — ^Ezpld. Rc Gladstones Gladstono v. GladHtone, 
[lUOUJ 2 Ch. 101. Consd. Re Chaplin & StafTordHliire 
I’otterios Waterworks Co.’s Contract, fl02‘2] 2 Ch. 824. 
Reid. Re Nevill & Newell’s Contract (1899). 69 L. J. Ch. 
94 ; Re Rutland’s 8. E.. Rutland v. Jirlstol, 11900] 2 Ch. 
206. 

334. Sale distinguished from lease.] — 

Re Gladstone, Giadstone v. Giadstonb, No. 
392, post. 

335. Power of court to authorise sale with 
reservation.] — The ct. has power under 25 & 26 
Viet. c. 108 to give a general direction that persons 
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haviD)? powci*s of sale & exchange in a settlement 
OP will wliic.h do not expi’cssly authorise tlie i*e- 
servation of mines minerals on a sale of the 
settled pi*operty, or the sale of minerals apart 
from the land, may exercise the power's as if they 
did authorise such rcsc^rvation or separation. - 
Tie Wynn’s Devised Estates (1873), L. R. Hi 
Eq. 237; 43 L. J, Ch. 95; 28 L. T. (115; 21 
W. R. «95. 

336. .J — lie Coleman’s Will (1908), 52 

Sol. Jo. 794. 

337. Without reference to any particular 

sale.] — Under 25 & 20 Viet. c. 108, s. 2, an order 
will be made on x^c^tition authorising the sale of 
lands, with a reservation of the minerals, & also 
tJie sale of the minerals apart from the residue 
of the land, in general terms, without ref(*rence to 
any particular sale . — Re Willway’s Trusts 
(1803), 1 New Hep. 409 ; 32 L. .1. Ch. 220. 
AnnMion : -FoM. Hr Skinner, [1806] W. N. 68. 

338. Whether beneficiaries necessary 

parties.] — Ui^on all applications to the ct. under 
25 & 20 Viet. c. 108, s. 2, the beneficiaries must 
appear & consent thereto . — Re Brown’s ’Phusts 
( 1802), 1 New Rep. 13 ; 32 L. .1. Ch. 275 ; 7 L. T. 
340 ; 9 .lur. N. S. 349 ; 11 W. R. 19. 

Annotfdi(yn8 : -Folld. Rc l»almcr (1872), 41 T.. .1. (^i. 511. 

Reid. Rc Woodcock’s Trustees (1803), 37 Sol. .In. 250. 

339. — .] — The vesluis que inisl ought 

to be made yiarties to an application under 25 A 
20 Viet, c, 108. s. 2, for sale of the surfac<‘ apai*t 
fi-om the minerals . — Re PAiiMEu’s Will (1872), 
L. R. 13 Eq. 408 ; 41 L. J. Ch. 511. 

JiuMlationn : — Folld. Rr HirHt’n MorUrage (181)0), 45 (Ui. 1). 

263. Reid. Rc Woodcock’s Trustees (18113), 37 Sol. Jo. 

250. 


347. Out of jurisdiction & known to 

object.] — Re Skinner, [1890] W. N. 08. 

348. Evidence of benefit from sale — 

Sufficiency of.] — Re Woodcock’s Trustees (1893), 
37 Sol. Jo. 250. 

349 . — Directions not to sell minerals.] — 

P., who ditid in 1881, devised all his real estate 
(o trustei's iq)on tnist for sale & to stand possessed 
of the proceeds upon trust for his wife & children 
in succession ; & the will contained the following 
words : “ Wheroas I have by great labour 
exertion A; large expenditure acquired coi*tain 
valuable mineral lands fonning pai*t of my ('state, 
A: it is my (*arnest wish & dcsiro that the same 
sliall n'ruain in my family for a (!onsiderablo 
nunib(‘r of yc^ai’s, so tliat tli(*y may enjoy the 
benefit to be derived from the development 
tluutiof ; now I hendiy expn*ss my will to 
that the ti'usts for salt' contained in my sjiid will 
shall not bt' (‘xercised in so far as they relate to 
niy said mineral lands & estate until ivfter the 
decease of the survivor of my prosent sons & 
daughh'rs.*’ It had bc'como imx)ossibl(i to work 
the mini'rals. On petition by the trusUies A: most 
of the b('neli(uaiies uruhn* the will, disking for a 
sale und<‘r Settled Estates Act, 1877 ((!. 18), of 
certain pai'ts of ilu' estate for building ))ui*poses 
without ivserving the minerals : —//rW : the 
words of tlie will did not amount to an (*x press 
declaration that the powers of the .Vet should 
not be exercisc'd, A: tlic* et. had pow(*r to order 
the sale . — Re J^eake’s Skitled Estates, [1893] 
3 (fii. 130 ; 03 h. .1. Ch. 109 ; 09 L. T. 281 ; 42 
W. R. 125 ; 37 Sol. .lo. (kS2 ; 3 R. 722. 

.AtuMiftlion : — Mentd. Rt' Ncweii, Ncwcu r. OuriiCN, 11894] 

2 (’h. 297. 


340. 


Infants.] — Petition under 25 


20 Viet. c. 1 08 by trustees with an absolute i)ow<‘r 
of sale for the sanction of the (!t. to the sa.le of 
minerals apart from the surface. The bemdi- 
ciaries, who were all infants, w(iiH* not made 
parties to the petit ion. Tlie et. made the oi*der 
without diroeting s(*rvice on the heniTiciaries. - 
Re Wapswoimti’s Trust (1890), 03 L. T. 207. 
AmutUdion : — Reid. Re Wccilcdck’s 'rnistccs (1893), 37 
Sol. Jo. 250. 

341. --.! — Re Woodcock’s Trus- 

tees (1893), 37 Sol. Jo. 250. 

342. Infants entitled in remainder.] 

Re Hardstaff’s Se’I’tlement Trust (1899), II 
Sol. Jo. 119. 

343. - - Entitled in remainder.] — A 

p(4ition under 25 & 20 Viet. c. 108, s, 2, by trusb/es 
of settled land with power of sale, exercisable 
with tlie consc'iit of tlie tenant for life, for leave 
to sell tlu* land At minerals seiiarately, need not 
bt* s(uved on the Ixmeficiai’ies entitled in re- 
mainder. — Re Pryse’s Estates (1870), L. li. 10 
Eq. 531 ; 39 L. J. (Jh. 700 ; 18 W. R. lOOt. 

A nmdalions .—Folld. Rr I'owcll s Will (1874), 23 W. R. 151 ; 

Rti Nuglc’fi TrustB (1877). 6 Ch. D. 104. 

344 . . „ .| A ])et.ition was pr(‘* 

st'Tited, under 25 & 20 Viet. e. I OS, liy tnistet's wit h 
a power of sale, At tlui first tenant for life, A the 
ticnant for life in I'omainder, for IcMve bi si'll th<? 
land At minerals H<*x)arab*Jy : IJeid : ( he n<!xt 

remainderman need not be served witli tlie peti- 
tion. — Re Powell’s Will (1874), 23 W. li. J5I. 

345. - - A i>etition iiiidtir 25 A 

20 Viet. ('. 1 08, s. 2, by trusbu.'s having power to 
S(*ll settled lands with the (consent of the tenant 
for life, for leave to sell the land A minerals 
separately, need not be served on the remainder- 
men. — Re Nagle’s Trusts (1877), 0 Ch. D. 104. 

346. .] — Re Skinner, [1890] 

W. N. 08. 


R, Personal Represenialiee^i. 

Sale excepting minerals.! — See Executors, 
Vol. XXIV., pp. 577, 578, Nos. 0130-0138. 


See, 


SU»-SE(T. I. — MoKTUAGEES. 

)ion\ Uiw of Pj*op(^rty Act, 1925 (c. 20), 


ss. 92, 101 (2), A, (jenerally, Mohtgage. 

350. Exercise of power of sale — Right to sever 
mines & surface.]— A jiart from iiiccmt legislation 
a mtgoe. with an ordinary power of sale could 
not sell mines sc'iiaralely fi-oiii the surface, any 
iiioi'e than a trusb'e h^r sah; could do so 
((’OTTON, \j.,\.).--Re Yates, Hatciieldor v. 
Vateh (IS88), 38 Cl». I>. 1 12 ; 57 L. J. (Ui. 097 ; 
59 L. T. 17 ; 30 W. R. 503 ; I T. L. H. 388, C. A. 
Jmwlati'tns : Reid. West Loiirleii Syndiruto «. I. It. 

Coiiirs., lisjisj 2 Q. H. 5m7 ; Rr Uhupliii A StalTurduhii'O 
WiiUTWorks Co.’s Coul-racl., 11922) 2 (Ui. 824. 
Hentd. Rr Jiusty, Ki jt. Lusty (1888), 37 W. 11. 304; 
CiiiiipHoii r. C’oloH (1889), 23 (J. H. I). 465 ; Stovoiis i>. 
Marston (1890), 60 L. .1. (f. JL 192 ; Rr Rrouko, Rrooke 
V. llnioki', 1 1894 1 2 (M». 600 ; Small v. National I'roviiiclal 
Rank <»f Etiglinnl, IIS9I| I (’li. 686; .Inhiis r. Wan*, 
{I89!q I Uii< 3.»9 : Runi n. Tiinn'r, 119001 2 Ch. 211; 
/;V Rrirk tV Stmn* Co.. Southall r. WcHcoiiih, 

1 1919] 1 Ch. I 10. 

351. Sanction of court.] Mtgees. 
are. within 25 A 20 Viet. e. 108, A may have liberty 
b^ si‘11 iind(;r their jMjwer of sal<*. with a I'escrvation 
of the mines A miiu'j'als in tlie land sold, A inci- 
denbil powei's of working tliem. It is not neces- 
sary for mtgee.s., in order to exeriisi^ the powi^r 
of selling with siieli a reservation, to serve the 
]>etition on any subsetpienl incumbrancers. — 
Re Beaumont’s Mortgage Trusts (1871), h. R. 
12 Eq. 80 ; 40 L. J. Ch. 400 ; 19 W. R. 707. 

AntuAaJtinns : — Folld. Rr WilkiiiHon’H J^lorlgaged Estates 
(1872), L. It. 13 Ell. 634. Coiud. Rr Hirst's Mortgago 
(1890), 63 L. T. 444. Reid. He Chaplin & Staffordshire 
Potteries Waterworks Co.’s Contract, [1922] 2 Ch. 824. 
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Sect. 1 . — Powers of absolute dispoeitimi : Sub-sects. 
4, 5, 0, 7 cfc 8. Sect, 2 : Sub-sect. 1, A. dh: B.; 
sub-sect. 2, A. (a) . J 

362. in possession 

with a power of sale, after filing a bill for ^sclosure, 
& setting down the (^auso for hearing on motion 
for a deci*ee, presented a pedition, not intituled in 
the cause;, but in the matter of 25 & 20 Viet, 
c. 108, for liberty to sell the surface, excepting the 
mines & minerals, of the hereditaments comprised 
in the mtge. deeds : — Held : they were entitled 
to the order asked . — Re Wilkinson’s MoHTOAafeD 
Estates (1872), L. H. 13 Eq. 634 ; 41 L. J. Ch. 
392. 

Annoftit ion :—C 0 JlBd. Hr Uii-Hl ’H Mortgaffc (J890), «3 L. T. 

444. 

353. .1 — Petition by a mtgee. 

of lajid, iiridcT 25 At 20 Viet. c. 108, s. 2. for the 
sanction of the <4-. to his selling the surface of the 
uitged. piopeity, with a reservation of the mines 
& minerals thereunder, must be served on the 
intgor.— /fc Hikst’s MoKTGA(iE (1890), 15 Oh. D. 
203 ; 00 L. J. Oh. 48 ; 03 L. T. 444 ; 38 W. II. 
085. 

354. Sale with reservation of mines— Service of 
petition— Subsequent incumbrancers.! — Re Beau- 
mont’s Moiitoage Trusts, No. 351 , ante. 

355. — Mortgagor.] — Rc Hirst’s 

Mortgage, No. 353, ante. 


hended it would be competent for one i3artncr to 
determine the joint interest & bring the partner- 
shij) property to sale, & that the death of any 
partner would have that effect ; & that they were 
desirous that their interests should be so far several, 
that the share of any partner should be trans- 
missible to his representatives, & that the i^artner- 
ship interest should not be determined, & the 
entire proi)erty sold, without the consent of the 
majority in value, but each should be competent 
to sell his own sliare only ; it was agreed that 
each of them should hold to himself, transmissible 
to his own representatives or assigns, an aliquot 
share of certain of the? partnership property, & 
that their joint holding should not be subject to 
the ordinary terms applying to partnership 
property so as to entitle any one of them to a sale 
without the concurrence of such majority, or to 
dissolve the partnership, or so as to cause a total 
dissolution of partnership by the death of any one 
of them : — Hetd : this was not an agreement by 
the parties that the representatives of a partner, 
after his death, should continue i)artners witli the 
survivors, &, contribute to the working of the 
colliery on their joint account ; but was only an 
agreement that none of the partners or their 
represemtatives should be entitled to a sale of more 
than his own share of the ijartnership X3i'oporty. — 
Tatam V. WILLIAM.S (1844), 3 Hare, 347 ; 07 E. K. 
415. 

Annotation : — Mentd. Knox r. Uyo (1872), L. U. 5 H. L. 


Sur-segt. 5. — Co-Ow..ERs and Partners. 

356. Co-owners— Not entitled to all incidents o 
partnership.]— Bentley v. Bates, No, 200, ante. 

357. Right to sell share.] Adair v. New 

River (]o., I/td. & Metrot»olitan Water Board 
N o. 190, ante. 

358. Right to compel another to sell share. 

— Benii,ev V. Bates, No. 200, ante. 

359. Right to call for sale of whole.] - 

Steward v. Bi^keway, No. 30(5, post. 

360. Right to partition.] — Crawsuay^ u 

Mauijs, Maule V. Crawshay, No. 217, ante. 

361. Form of order.] — Lawe v. 

8tuney, [1870] W. N. 141 

362. Co-owners tenants for life.]— 

I artition, at tin* suit of tenants for life, of property 
devised & becpieatlied to ti'ustees, who were 
dii*(»cted by tlu; will to work quarries At dispose of 
the st(jnes therefrom, with power for that purpose 
I/O make roads, refused.- - Taylor v. Cl range 
( 1880), 15 C^li. D. 105 ; 49 L. J. Ch. 701 ; 43 L. T. 

C'* A.m 

AnnoUUitms : — Refd. Waite v. Biuirie-y (1882) 30 W It 
698; Dod(lr.(!attoll,ll914J2Ghri. 

363. Partners— Right to compel sale of whole — 
On dissolution— By order of court.]— Crawhh ay v. 
Mai’lk, Maulk r. Crawhiiay. No. 217, ante. 

Agreement to contrary.]— 

Jhll by surviving partners, against the exors. of a 
partner who Jiad died thirteen yoai*s before the 
institution of the suit, for an account of the 
l)artnei*ship dealings Ac transactions, charging that 
deceased paiintu* was indebt(*d to the firm at 
the tunc of his dcuith, dismissed with costs, on the 
^tmiid of the lapse of time, no new' liabilities of 
the foiTiK^r paHnership appearing to liave arisen, 
or b<‘come knowm, after the death of deceased 
pai-tner. By an agreeiiumt between some of the 
pa.Tt.n(*rs in a colliery, reciting, tliat it was appre- 


366. ; — .] — Several iiersons, wlio 

were jointly entitled to several leases of a colliery, 
worked it in copartnership : — Held : on a dissolu- 
tion, one of the co-owners of th(' leases could not 
insist on a partition, though there might be no 
debts, but the whole; must be sold.- Wild v. 
Milne (1850), 20 Beav. 504 ; 53 K. li. 993. 
Annotation : — Mentd. Jtr. (iruiidy, Kershaw ( 1881 ), 17 Cli. 1 ). 

J 08, 

366. .] — I’lie Yice-C’liancellor 

founds Ids judgment iqion this, that on the 
dissolution of a partnershij) all the partnershii) 
pi'operty is liable to be sold at the instance of 

I any one of the partners. In tlu; present case no 
one of the so-callcd xiartners could liave insisted 
on such a sale (Selwyn, L.J.). — Steward v. 
Blakeway (18(59), 4 Ch. App. 003, L. JJ. 
Annotaiimis A.-G. r. Hiibbuck (1883), 10 Q. 13. 1). 

488 ; Hr, Hulton, Hultoii v. Lister (1890), 62 L. T. 200 ; 

Davis V. Davis, [18941 1 Ch. 393. 

367. What sale ordered — Sale by auction.] 

— Several i^ersons, having obtained a mining lease 
for sixty years, entered into iiartnersliij) in “ tlu; 
business of iron ore workers ” for that period. 
The business consisted of winning Afc selling 
hematite iron in an unmanufactured state. Om; 
of them having become lunatic, the ct. dissolved 
the partnershiji & directed the whole concern to 
be sold by an indifferent person, with liberty to the 
parties to bid. 

By partnership articles between A., B., & C., 
it was agreed, that, upon the sale by a partner of 
Ills share in a mining concern, « his co-partncrs 
should have a right of jire-emption. A. gave to 
B. notice of his intention to sell, after which B. 
became a lunatic, & the option not having been 
exercised for some time, A. sold to 0. : — Held : 
B.’s right of pre-emption was lost. 

I think that the value of the whole must b(; 
ascertained by a sale by auction, &> that some 


PART V. sect. 1, sub-sect. 6. 

«//rec viinrr's 
cvrtiflcaU’^-Accmal of sitare to other 
co-oawer.] — V an Norman Co. v. Mc- 


Nauuht (1002), 23 C. L. T. 
32 S. C. It. 090.-— CAN. 

b. Partners — SaU o. 
property — Effect of lapse < 


rtifiraUi on riaht to share of proceeds 
of sale .] — Archibald v. McNerhanie 
(B. C.) (1899), 29 S. C. It. 564.— CAN. 
c. Joint tenants .] — If one of two 
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indifferent pei*son well acquainted with these 
matters should be directed to sell tlie property, 
& that all parties should have liberty to bid 
(ROMILI.Y, M.R.)- — ItOWT.ANDS V. EVANH, 
WiLLiAMB V. Rowlands (1881), 30 Heav. 302; 
31 L. .7. Ch. 285 ; 6 L. T. 858 ; 8 Jur. N. H. 88 ; 
10 W. R. 188 : 54 E. R. 005. 

An^(a^n Pawsey ». ArmstronK (1881), iiO L. J. 

dl. uoo. 


368. Sale by private treaty— Special 

circumstances.]— Lees v. Jones, No. 195, ante. 

869. Immediate sale — Partner in em» 

barrassed position.] — The paitncrs in a mine beiiiK 
hopelessly embarniased, & their position becoming 
more critical every day, th(» ct. interfered against 
a dissentient partner on motion before the hearing, 
& ordered an immediate sale of the mine & 
pai-tnership property. — H eath v. Fisher 
3H L. J. Ch. M ; 19 L. T. H()5 ; 17 W. U. 99. 

370. Right to partition — On dissolution.! — 

Wild v. Milne, No. 805, anir. 

Right to assign share.]— aVt J*ai i I\\, Sect. 

2, iinfv. 


fc5UB-SE(T. 0 . — 'J'he Ciiown. 
iSVr Constitutional Law, Vol. XL, ji. 585, Nos. 
858-802, ffPMcrally, pp. 581 cl .scq. 


SrB-sE(T. 7.- DuriiY ok Cornwall. 

Revenues of Duchy of Cornwall — Mining rights 
in assessionable manors.]— »SVr (Constitutional 
Law, Vol. XL, p. 591, Nos. 925 -927. 
Extinguishment of manorial incidents.] — See 

Law of Fropeiiy Act, 1922 (c. JO), s. 141. 


Sub-sect. 8. — EcciiEsiASTH AL ( coi{,p(»ti ations. 
See, generally, Eculjssiastu al Law, Vol. XIX., 
pp. 498 cl seq. 


Sect. 2.— POWERS TO GRANT LEASES AND 
UCENCES. 

SuB-sEc^\ 1 . — Absolute Owners under 
Disability. 

A. InfanUi. 

Sec, generally, Inpants, Vol. XXVJJl., j)p. 199 
ct seq. 

B. Lnnalirs. 

See, qrnrrally, Iatnatics, Vol. XXXllL. p. 180. 
Nos. 187-139. 


Sub-sect. 2. liiMiTKD (Hynjais. 

A. Birpre^ss roteers. 

(a) In Cienerat. 

371. Insertion of powers in settlement — 
Whether “ usual powers.*^ — Tliere is a ])alpable 
distinction between insci-ting in a settlement 
powei*s for the management A; better enjoyment 
of the settled estates which are benelicial to all 
parties, & powers which confer personal privileges 


on particular parties. ... Hut powers of leasing, 
of sale & exchange, &, where there is any joint 
property, or there are any mines, or any land put 
for building purposes, i)owers of partition, of 
leasing mines, & of granting building leases, are 
powers for the general management & better 
enjoyment of the estates ; & such powers are 
benelicial to all parties (Shadwell, V.-O.). — 
Hill v. Hill (1884), 0 Him. 180 ; 58 E. R. 545. 

372. Settlement of personal property — 

Settlement of subsequently acquired freehold pro- 
perty with similar powers.] — In a settlement of 
personal propeity, the parties covenanted to settle 
all future acquired properl y upon the same trusts, 
etc., A subject to the same iiowers, etc., or as 
near thereto as the nature & tenure of the pi'operty 
would admit of ; — Held : tliis authorised the 
insertion of a power to grant mining leases in the 
settlement of subsequently acquired freeholds, 
the prior own(*r having g]*ant(*d suc^h leases, though 
th(‘ mines had never been effectually worked under 
them. Scott r. Steward (1859). ‘27 Beav. 807 ; 
54 E. R. M L 

373. Construction of powers —Powers expressed 
In general terms — Whether leasing of unopened 
mines authorised.]—!', grant'd a lease for twenty- 
one* years to L. A T. of cerl/ain mim*s on Ids estate. 
The Tuines were part of the* estate which on the 
TuaiTiage* eif his son lu? had setth'd on that son for 
life A iifter tlu* el(*ath of such sou to seeiire a 
jointure on his wife for life with remainder e)V<‘r 
to the* sons of the marriage in tail, with remiainder 
over, with powc'r to the said son to let ]<*as(‘s in 
possc*Hsion for twenty-one y(‘ars, reserving the best 
rent. The son, tenant for life, ))C‘fore tlie expira- 
tion of the lirst mentioned lease, granted a lease 
to L. alone of (he ininc*s for twenty-six years. 
L. A T. on th(‘ faitli of this lust inenti()n(*d lease 
incurr(*<l <‘xp<‘ns(‘S. After some yeai*s, a bill was 
liled lo set aside tlu* lease as not. conforming to t-ht*. 
I)ower A as not reserving the most improved 
n*nt : Held : the Jirst lease must, be presumed to 
have been surrendered ; the* second lease* would 
bind the r(imaind(*rrnan for t wenty-one years ; 
A. the; rent rcse*rved not being a gi'oss sum for all 
tlie inintJS but separate* on e‘ae'h, the* poweu* was 
wedl extjcut eel as te> the* ojien niine*s though not of 
inine*s ui)opene*d. 

Tlie intention of t he Ke'tl-l:'ine*nt is cle*ar : as this 
mine was in le*aso at the* time* eif Die He*ttle;nient, A 
twe*lve years then to erome* of the teiTii, A must be 
understood to have l)e*e*n H(*,ttle*d for the^ benefit 
eif all elainiing iineler it , the words “ maneii-s, lands, 
A tenements” well carry the? mine* (Lord De 
(iRKY, L.J.). -(’AMIMIELIi V. LEACH, IjEACH A 
1'homas V. ('AMPBKi.i. ( 1775), Arab. 749 ; 27 E. R, 


478 . 

- donsd. ('lew r. lUnvJBiiel dSOfi), L. H. 2 Kei. 
HW. Beld. r. Bce*kt't1 (J S57 ), 21 Biav. 11 J. Mentd. 
Meulwiii r. Suiielhuin (17h»), ’.i Swan. ; Jii' Smyth, 
/•> p. SiijyMi (I HI 8 ), 1 Swan. 2:J7 : Morgiin r. Mllinan 
(lS.'i2), 10 Half, 270. 


374 , No leases to be made dis- 

punishable of waste.] — Whe*re a lease* of land A the 
mine's the*re5Uiiele;r is grant.e*.d. A there! are*, upon the! 
l)ro])ert.y open A uneip(?n mines, the! lessee cannot 
work th. uneipen mines ; a fortiori, where a power 
is given to grant leases of lane! A t.hc mines, A 
there are open A unopen min«*s, the* power cannot 
auth(.»rise* the granting of a lease* of tlie unopein 
mines. 


joint traiisfeive'H of an iiii(livlile*(l 
iuterest in a luiuural claim rcjocts the? 
transfer, no title passes to the other. — 
CkioK V. DSNUOLU (1001), 8 B. C. It. 
30. — CAN. 


PART V. SECrr. 2. SUB-SECT. 2.— 
A. (a). 

873 i. ConeirwdUm of poiirra — Powers 
expressed in gcTieral ierms — Whether 
leasing of unopened mines owf/iorised.] — 


A power lease lauds, without nuui- 
iioiiing iiiiuc3H, does not per se authorise! 
a Jease of uimpened mines. — lie. ItBT- 
NOLDS, UkYNOLDB V. REYNOLDS (1900), 
10 S. R. N. S. W. 100.— AUS. 
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Sect. 2 . — Powers to grant leases and licences: Std}‘ 
sect. 2, A. {a), (6), (c). {d) <fe (c), & B, (a),] 

A power of leasing liereditainonts, etc., in a 
settlement, contained a clause t-o the effect thaii 
no lessee should be made dispunishable of wa.sie - 
Held : the clause alone sufficiently imported tliat 
the power did not authorise a lease of an unopen 
mine. — C lecuj v. Rowland (180(1), L. R. 2 Eq. 
100 ; 35 L. J. Ch. 300 ; 14 L. T. 217 ; M W. R. 
530. 

^Intwlaiivns : — Distd. Barker, AVaJlis v. Barker (liJU:>), 

88 L. T. UMfl. FoUd. AV. BaKkervjlle, Baskorville 'r, 
BaHkervillo, IIWIO] 2 Cli. 329. Apld. Hr DaiilciH, Weeks 
r. J)aiiiel8 (1912). 10« L. T. 792. Polld. Kc Harter, Harter 
V. Harter (1913), 57 8oJ. Jo. 444. 

376. .] — Uc DAN1E1.H, Weeks v. 

J)anikj.s, No. 408, post. 

376. Whether leasing of wayleaves 

authorised.] — Ijcjssces of wayleaves under a lease, 
granted by a copyhold tenant in fee of the land, 
<*ritered into a negotiation for a n(*w lease with the 
tenant for life under the lessor’s will, which gave the 
t'cnant for life power of leasing. A coiTesx)onden(;e 
ensued, in the course of which the tenant for life 
offered to grant a new lease at a certain rent, which 
offer was accepted by the lessees. Tlie original 
lease contained a clause usual, if not universal, in 
the leases in the neighbourhood, giving t he lessees 
the (jption of determining the lease on notice. 
The correspondence respecting tlie, new lease was 
silent as to the insertion of such a clause, but one 
of t ilt* earliest letters alluded to the proposed loas^^ 
a.s a renewal of the former • — Held : ( 1 ) the lessees 
iiiight' have underst-ood ihat such a clause was 
intended to b<‘ inserted in the new least* witiiout 
putting a ])erverse or absurd construction on the 
correspondence. At, whether siudi understanding 
was correct or incorrect, or was confined or not 
conlined to the lessees, they ouglit not tti be ordered 
to accept the lease without, sucli a clause ; (2) the 
tenant for life had not, under tlu* will or othtuwise, 
pow'd* to grant su<;h a lease, A. the reversioner, 
t hough able to fulfil the agreement, was not entitled 
to demand a specific j)erforuianc(j of it.— Riokktts 
Hell (1847). 1 De (S. A Sm. 335 ; 1(1 L. T. O. S. 
JHo ; 11 .lur. 1)18 ; (i3 E. R. 1093. 

377. Whether grant for term exceed- 

ing limited owner’s Ufe authorised.]— A gift of a 
power to lease mines A:, minerals, following tin* 
gift of a life estate in the real jiroperfiy of whi<d] 
they form part, though expr(*ssed in general teniis, 
does not of necessity imply a power in the tenant 
loi- life to make a lease exceeding the term of his 
own life. A. devised liis estates to his daughter 
for her life, without impeachment of waste, & then 
to her issue, male A female. A: in default of such 
issue, over. will gave the daughter, or any 

person in pos.se8sion under the limitations in the 
will, power to work or to make a lease of the mines 
She was to recreivi* & pay over to trustees the rents 
A iirolits of the mines, wliicli were to Ik* appli(*d 
to the purehase of oth(*r estat(‘s, of which shcj was 
to receive th(* j-ciits for lK*r own life. While in 
l>ossc.ssion slio ma(l(^ n. Ic^asc, recit-ing the will A 
granting a term of sixty years : ^ Held : iho loas«- 
w;is ii(»t warranted the power, for iliat on the 
wJiole will It aj>])i*iu‘e«l to be t lie intention of testatoi- 
to restnet lu*r to making a lease for her own life 
V. JKiiON (18(iS), L. R. 3 11. R. 285 ; 
j57 L. .T. J«. M,i ; 10 L. T. 218, II. u ; „ffn, 

V>’ »'• Vivian (1807). L. It. 2 

V. 1 . 422, Ex. Ch. ; subsequent proceedings, suh 
now. Jeoon r, Vivian (1871), e Ch. App, 742, 

.a/owrfo/iaiw Mentd. ^hton r. Stock (1877). U Ch D 
719 ; Pc Aldum's a. E., [X902] 2 Ch. 46. ^ ^ 


378. With all usual & necessary liberties 

& privileges ” — Grant of liberty to erect cottages 
authorised.] — A power was reserved to a tenant for 
life to lease collieries A coal mines, together with 
all such powers, authorities, accommodations, 
liberties A privileges as sliall be necessary, or are 
usually contained in leases of collieries or mines 
in the county, place or neighbourhood where the 
collieries or mines are situate, for seeking, winning, 
working, drawing, taking A carrying away tin? 
coals within A under the saine, so as the lessees 
be not made dispunishable for waste by any 
express words th(*i*ein contained. A lease of a 
coal mine in execution of this power gave power to 
the less(*«i A liis workmen to seek for, win, work, 
draw, take A carry away the coal, A also to build 
& set uj) in A upon the mines all such enginchouses, 
niacidm* olTi(;(*s, countinghouses, warehouses, work- 
shops, workmen's cottages, stables, huts, bridges, 
walls, erections, buildings A accommodations as 
shall be band fide necessary or XB’oper for or in the* 
due prosecution A carrying on of the said works 
A premisi*s, witli liberty to dig A use stones, slates, 
A brick earth, A materials required for the collieries 
A works or buildings thereby authoiised : — Held : 
this lease was not necessarily void as being in 
excess of tlie power, but depended on whether the 
1 ) 0 wer in the lease was such as was necessary or 
usually contained in leases of collieries or mines 
in the neighbourhood. — Morris v. Rhydydkfed 
Colliery Co. (1858), 3 H. A N. 885 ; 28 L. J. Ex. 
119 : 32 L. T. O. S. 103 ; 5 Jur. N. S. 339 ; 7 
AV. R. 95 ; 157 E. R. 720, Ex. Ch. 

Amwiatian :■ Refd. Pc Rcvolcy’K S. E. (1863), 32 J^. J. C7i. 
812. 

379, Powers authorising building leases & 

leases of mines with or without surface — Letting of 
building land with exception of minerals autho- 
rised.] — Where* under a settlement a tenant for 
Ufe has power to lease all or any part of the settled 
lands for building purposes, A also power to lease 

I mines of coal, iron, or other materials, either with 
or without surface? lands, those powers enable 
him to lease the settled lanels for building purposes, 
r(*s<*rving the minerals under the lands so leased. — 
Ite ItllTIiAND’s (I)ITKE) SETTLED ESTATES, RUT- 
LAND (l)UKE) V. .Bristol (Marquis), [1^00] 2 (h. 
2(19 ; (U) li. J. (3i. 003 ; 44 Sol. Jo. 484. 

(6) Exereise of Powers. 

380. Validity — Grant of reversionary lease for 
ninety-nine years — By way of mortgage.] — (1) In 

1813 M., the* tenant for life, by a deed reciting the 
leasing ])owcr, in consideration of £0,000 paid to 
him by C., demised the mines including a mining 
lease made by testator to E. in 1829, which would 
expire in 1848, to C. for ninety-nine years at a 
peppercorn rent, subject to redemption on pay- 
ment of £0,000 A interest. The deed contained 
an a])pointruent of a r(?i?t'iv(?r of the rents A 
royalt.i(*s payable? by the present A future tenants, 

A did not oblige* (’. to work the* mines; but the* 
te*niiut fen* life (‘eive* minted to grant, or <?one;iir in 
granting such furlhor le*ase*K as should reepiire - 
Held : this eleed was a valid cxe‘rtise» of tlie powt»i* 
of leasing mines, A cre*a.te*d a good l(?gal mtge*. for 
an absolute? term of nine‘ty-nine* years. 

(2) Tlie* lease* of 3 829 contained covenants by the 
lessen* te) leave sufficient pillars of coal to support 
Uu? roof, A these covenants were embodied by 
reference in the mtge. of 1843. In May, 1850, 
M, granted te) J. as a trustee for 8., P. A B. an 
ordinary mining lease for forty years, subject to a 
elead rent A royalties, which contained a covenant 
by the lessee not t.o remove pillars without the 
consent of M, or his assigns, or other the persons 
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entitled to the colliery. M. after this conveyed | 
absolutely all his interest in the property to the 
trustees of his eldest son, who had become entitled 
in fee in remainder. Afterwards J., with the 
concurrence of the parties claiming under S., P. 
& B., granted an underlease to li. & S. authoiising 
them to remove some of the pillars, which they 
proceeded to do, alleging that J. & the persons 
claiming under S., P. & B. were the persons entitlofl 
to consent : — Held : during the continuance of the 
lease of May, 1850, the pillars could not be worked 
without the consent of the assigns of M., who 
became such after the execution of that deed, & 
such working must be restrained at the siiit of the 
son’s trustees. — Mostyn v. IjANcahter, Tayt.oii 
V, Mostyn (1883), 23 Ch. D. 583 ; 52 L. J. Ch. 
848 ; 48L. T. 715; 31 W. K. 080. C. A. 

881. After alienation of life estate.] — 

When a person has umier several instmnients a. 
power of appointment over the same subject- 
matter, & makes an appointrmmt in exercise of 
“ every power ” enabling him in that behalf, the 
jjower first in point of tim(i is exer(;ised ; &. if 
effectually exercised there remains no subject- 
matter on which the ofJier powers can operate. 
The ct. may also consider which power is most 
beneficial to the donee of the pow(U'. 

By a scttleirumt made in 187(1 estates were 
limited, in the events whhdi lui.j>p(*nod, to A. for 
life, remainder to B. for life, wdth remainders 
over. The settlement contained a pow’er for (‘very 
person “ as & when he should be entitled to the 
possession or the receipt of rents & profits ” 
of the settled estates, to grant raining leases 
reserving the best rents or royalties “ by tlie ac.re, 
ton, or otherwise ” without taking any fine or 
premium. During A.’s life B. ahsolutly ali(m(‘d 
Ids reversionary life interest for value. A. died 
in 1882. Between the coming into operation of 
Settled Land Act, 1882 (c. 38), & of Settled Land 
Act, 1890 (c. 09), & after th(‘ later Act, B. grant (‘d 
mining leases reserving rents varying with the 
selling price of the minerals gotten, wldcii was in 
accordanc.e wdth the custom of tlie county. All 
the leases were granted in exercise of “ every 
power ” enabling B. in that behalf. Questions 
having arisen as to the validity of the leases, & 
whether they were granted under the ]»ow'er in 
the settlement or under the power in Settled Land 
Acts: — Held: (1) it was competent for B. to 
exercise the power of leasing in tlie settlement 
notwithstanding that ho has aliened his life estate ; 
(2) the reservation of rents varying with the 
selling price of the minerals was within the power 
& valid ; (3) the leases wore granted under the 
power in tlie settlement, which was first in ])oint 
of date, & not under the power in Settled Land 
Acts ; (4) assuming the leases w ere granted under 
Settled Land Acts, the “ conflict ” referred to in 
Settled Land Act, 1882 (c. 38), s. 50, meant a 
conflict between provisions connected with the 
execution of the power, e.g. the consents of a third 
party, not with the result of subject-matter of 
the power. — Lonsdale (Earl) r. Iwowtuer, 
11900] 2 Ch. 087; 83 L. T. 312; svh iiom. 
Lonsdale (Earl) v. Crawfurd, (»9 L. .T. t-h. (I8fl ; 
16 T. L. 11. 609 ; 44 Sol. Jo. 020. 

Annotaiwn: — As to (4) Ref d. Ac Osborne & BnVht, fl90*JJ 

1 Ch. 335. 

S82. Reservation of ** best rent ” — Rent in 
kind.] — CAMPBELii V, LEAcir, Leach & ’ruoMAs v. 
Campbell, No. 373, ante. 

888. Rent varying with local selling price 

of minerals.] — ^Lonsdale (Earl) v, Ijow^tiier, No. 
381, aide. 

Compare Sub-sect. 2, B. (h), 

J. — ^VOL. XXXIV 
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Unauthorised leases by limited owners .] — See 

Sub-sect. 2, A. (c), ponl, 

(c) Incidents of Powers, 

384. Casual profit — Dead rent on unexpired 
term of surrendered lease — Lease granted apart 
from Settled Land Acts.] — In the absence of mala 
fides, money paid to a legal life tenant as the 
consicieration for accepting the surrender of a lease 
I of mines], granted without recourse lo the powers 
of the Settled Land Acts, belongs to him as a 
casual profit . — Jic IIunloke’8 Settled Estates, 
Fitzuoy V, JIuNLOKE, [1902] 1 Ch. 941 ; 71 L. J. 
Ch. .530 ; 86 L. T. 829. 

Anrwiaiions: — Distd. Its Uod(38, SaiidorH v, Uobson, [1909] 

1 C^h. 815. Apld. Ite Ponrhyn’H Sutllint., Peurhyn v. 

roimant, [1922] 1 Ch. 500. 

386. Lease granted under Settled 

Land Acts.] — Whon^ a legal tenant for life grants 
a lease jof mines] under the power conferred upon 
him by Settled Land Act, 1882 (c. 38), s. 6, money 
paid as the eonsid(^ration for accepting th(^ sur- 
render of the lease belongs to him as a e-asual 
profit . — Pr Penuhyn’s Settlement, Benrhyn 
(Lord) v. Pennant, [1922] 1 Cli. 500; 01 L. J. 
Ch. 490; 120L. T. 789; OO Sol. .lo. 315. 

Compare No. 393, post, 

{d) Vndvr Which of Si ver a I Pouirs Leases fair 
Kffeei, 

See, ijenerally. Powders. 

386. Power 'first in point of time — Though in- 
terests of limited owner may be considered.]*— 

Lonsdale (Earl) r, Low^tuer, No. 381, ante, 

{e) EffevA of Unanihoriseil Cirani of Lease, 

387. Liability of tenant for life — Specific per- 
formance of part able to be performed — & damages 
as to remainder.] — Cli':atc»n v, Cower (1074), Cas. 
Umi>. Finch, 1(^4 ; 23 E. B. 90. 

388. Whether entitled to restrain lessee’s 

working — By Joinder with remainderman.] — ’I'enant 
lor lile having made a lease of coal-mines amounting 
to a forfeiture, cannot join the nmiainderman in a 
hill for an injunction.- Wentw'ORTji r. Turner 
(1795), 3 Vos. 3 ; 30 E. B. 8(*>2. L. V, 

B, Powers a tide r Settled Land Acts, 

{a) In Uenci'al, 

See, now, Sidtlcd Land Act, 1925 (c. 18), ss. 41, 
15-47, 50. 51 (4), A, qeneraUy, SETTLEMENTS. 

389. Incidents to power of leasing— Grant of 
right to let down surface.] — A tenant fur life of 
settled land has power under Settled Ijand Act, 
1SS2 (c. 38), b. 0, to grant a lease of a right to let 
down the surfaccj of the land by mining operations. 

By his marriage settlcmcint S. convoyed land of 
wJji<di he was owner in fee to uses under which he 
w'as now tenant for life. 31ie d(*ed contained an 
exception from tlui conveyance of all mines under 
the land in question with jiower U) work the same ; 
any person exercising those reserved rights was 
to make reasonable compensation to the trustees 
of the settlement for all damages caused to the 
inheritance, & also to the persons for tlie time 
being entithid to the surface of the land for damage 
to things upon the surface : — II eld : 8. had no power 
unclcr the exception to authorise lessees to work 
the mines so as to let down the surface of the 
settled land ; but as a tenant for life he could under 
Settled Land Act, 1882 (c. 38), s. 6, grant them a 
lease of a right to do so. — Sitwell v. Londes- 
borouoh (Earl), [1905] 1 Ch. 460 ; 53 W. R. 

T T 



642 


Mines, Minebals and Quakries. 


Sect, 2. — Poioera to grant leases and licences: Svh' 
sect. 2, B. (g), (b) & (c).] 

445 ; sub nom. Re Sitwell, Sitweij^ v, Londes- 
BOROUaH (Earl), 74 L. J. Ch. 254. 

Amiotaiion Thomson v. St. (Catherine’s College. 

Canibridfiro & Mappln's Masbro Old 
ClCathcrine’B College, Cambridge v. Rosse (No. 2) (1918), 
118 L. T. 758. 

390. Grant of wayleave— To continue after 

workings ceased.] — Re Aldam’s Seti’led Estate, 
No. 397, post 

A^cc, also, No. 422, post 

391 . Whether minerals may be reserved In 

lease of surface.] — Settled Land Act, J8S2 (c. 38), 
does not enable a tenant for life to lease the surface. 


reserving the minerals. — Re NEWELii Sc Nevilles 
OoNTKAfT, 1 19001 1 Ch. 90 ; 09 L. J. Ch. 94 ; 81 
L. T. 581 ; 48 W. K. 181 ; 44 Sol. .To. 88. 

Anyiotatum : — Overd. Re Gladstone, Gladstone v. Gladstone, 

[1000] 2 Ch. 101. 

392. .] — Und(‘r the power to lease 

settled land conferred on a tc^nant for life by 
Settled l^and Act, 1882 (c. 38), s. 0, a lease may be 
made gf the surface of land reselling the mines 
Sl minerals beneath it. 

As to Buckley v. Howell, No. 333, ante, in which 
TIgmilly, M.K., held that a power of sale Sc 
(ixchange given by a will to trustees did not 
ji.uthorlse them to sell land with a reservation of 
the minerals . . . the decision applied to a sale, 
not to a lease (Lindley, U.li.).—Re (Gladstone, 
Gladstone r. (cladstone, |1900] 2 Ch. 101 ; 09 
L. ,f. Ch. 455 ; 82 L. T 515 ; 48 W. R. 531 ; 10 
T. L. 11, 301 ; 44 Sol. J,.. 448, C. A. 


Aunntations : — Apld. Re Rutland’s S. K., Rutland v. Bristol, 
[1900] 2 Ch. 206. Consd. Re Aldam’s H. E., ft902J 2 
Cl>. 46. Refd. Rf Chaplin & StalTonhshire PotterioH 
W'atcrworks (Co.’h Contract., (19221 2 CJi. 824. Mentd. 
Br<nvn V. Peto, [1900] 2 Q. B. 653 ; Rc Uandman & Wilcox 
(1902), 71 L. J. Ch. 263. 

.] — See, now, Setth'd Land Act, 1925 

(c. 18), s. 60. 

393. ‘‘ Casual profit ** — Whether tenant 

for life entitled to money paid on surrender of 
lease.] — Money paid to an equitable tenant for 
life by a lessee as consideration for accepting a 
surrender of a lease, which has been granted by the 
tenant for life under the powers of Settled Land 
Acts, does not belong to him as a casual profit, but 
must be paid by instaluumts to him & other persons 
entitled to the rent . — Re Rodks, Sanders v. 
Hobson, [1909] 1 Ch. 815 ; 78 L. J. Ch. 434 ; 100 
L. T. 959. ■ 

Aniwtations : — Refd. Re WIx, Hardy v. Lemon, [1916] 1 
<Jh. 279. Mentd. Re Lacou’s SottJmt., Lucon v. Locon, 
[1911] 2 Ch. 17. 

394. Damages for breach of cove- 

nant.] — C., who died in 1891, by his will appointed 
pitfs. exors. Sc trustees, Sc devised his residuary 
rcjal estate upon trust to pay the net rent & profits 
thereof, including the produce of mines Sc quarries, 
to or permit the same to bo received by deft. T., 
Sc after the death of deft, upon the tmsts in the 
will mentioned. Testiitor gave the tnistees powers 
of managing real estate Sc of determining what 
pait of the produce of mines & quarries should 
be applied as capital or income. 

By lease dated Eeb. 7, 1898, which lease was 
determined on June 12, 1912, deft, as tenant for 
life under Settled Land Act, 1882 (c. 38), demised 
to lessees a quarry, part of the real estate. The 
lessees covenanted that when part of the quarry 
was exhausted they would fill it up fit for agri- 
cultural purposes “ under a pemilty to be recovered 
tia rent in arrear or as liquidated damages by the 
lessor of £150 an acre.” The lessees left 2 acres, 
3 i-oods, 6 poles uncovered in breach of their 
covenant, & arranged to pay at the rate of £150 


per acre in respect of this land a sum amounting 
to £410 (Ss, lOd., which sum had been paii to 
deft. On a summons by the trustees asking 
whether deft, was entitled to retain all or any part 
of such sum or whether it should be held by them 
as capital: — Held: deft, was entitled to retain 
such sum.-— Dbaltry, Davenport v, Dealtry 
(1913), 108 L. T. 832. 

See^ also. No. 384, ante, 

395. Under Settled Estate Acts—Power of court 
to sanction — ^Particular lease.] — On a petition by 
an assignee of a tenant for life of landed estate, 
the ct., while empowering petitioner to gi’ant a 
particular mining lease, refused him a general 
power of leasing mines without the consent of all 
paHies interested in the property. — Re Hutchin- 
son’s Tiutst.s (1800), 14 L. T. 129 ; 12 .Tur. N. S. 
244 : 14 W. R. 473. 

396. .] — Rc Dudley’s Srym.ED 

Estates (1882), 20 Sol. Jo. 359. 

AnTWteUion ‘■—-Reid. A.-G. v. Salt Union, [1917] 2 K. li. 488. 

.] — See, now, Settled Jjand Act, 1925 

(c. 18), s. 119(2). 


(b) Rod, 

See, now, StdXled Land Act, 1925 (c. 18), ss. 42, 
45. 

397. General rule — Best rent must be reserved.] 

— ( 1 ) A tenant for life in granting a mining lease 
under the powers of Settled Land Act, 1882 (c. 38), 
may (a) reserve no minimum rent for tlio first 
year Sc then a minimum rent on an ascending 
scale from the second to the fifth years ; (6) may 
reserve a nominal remt only during the residue 
of the term after all the saleable coal has been 
worked out under the provisions of the lease ; 
(c) may inclinic in the lease a wayleave for foreign 
coal without reserving any separate rent, though 
the wayleave is to continue during the residue of 
the term after all the saleable coal has boon worked 
out & after the cesser of the minimum rent. 

(2) A “ fixed or minimum rent ” under Settled 
Land Act, 1882 (c. 38), s. 9 (1) (ii), need not be an 
uniform rent. 

The requirements of the Settled Land Acts arc 
that the best rent should be reserved which can 
be reasonably obtained, regard being had to all tlie 
circumstances of the case. Sc that- due regard should 
be had to the interests of all parties entitled under 
the settlement. Whether any particular leas(i 
satisfies these requirements must depend on the 
evidence, which should not be couched in general 
language, but should set out the material circum- 
stances & state the grounds for the conclusion 
arrived at. 

The object of a fixed or minimum rent is two- 
fold ; to provide a specified income on wliich the 
tenant for life may rely ; & as a security that the 
mine will be worked Sc worked with reasonable 
rapidity (Stirling, L.J.). — Re Aldam’s Settled 
Estate, [1902] 2 Ch. 46 ; 71 L. J. Cli. 5.52 ; 86 
L. T. 610 ; 50 W. R. 500 ; 18 T. L. R. 579 ; 46 
Sol. Jo. 482, C. A. 

398. Rent reserved need net be uniform.] — 

Re Lowtiier’s Estates (1891), MaeSwinney, T^aw 
of Mines, Quarries & Minerals, 4th ed. p. 189. 
Annotation: — Consd. Re Aldain’s Settlrnt. (1901), 86 L. T. 

76. 

399 . <<Rent In kind.”] — - Lonsdai.k 

(Earl) v, IjOwther, No. 381 , ante, 

400 . ,] — Re Aldam’s Settled Estate, 

No. 397, ante, 

401. Whether statutory requirements fulfilled - 
Question of fact.] — Re Aldam’s Settled Estate, 
No. 397, ante. 

Compare Sect. 2, sub-sect. 2, A. {b), ante. 
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(r) Capitalisatio7i of Purl of Koit, 


See Settled Land Act, 1925 (c. 18), ss. 47, 119 (2). 
402. When capitalisation of rent unnecessary 
— “ Contrary Intention ” In settlement.] — LlT)on 
a summons under the Settlecl Land A(;t, 1SK2 
(c. 38), to obtain tlic opinion & direction of the 
ct. as to the effect of the Act upon certain clauses 
in a settlement where an infant tenant in tail was 
entitled to possession :—IJ eld : the rents derived 
from mining leases were to be aijplied by th(‘ 
irustees in manner dire(d-ed by the settlement as 
coming within the term “ contrary intention ” 
(•xpressed in sect. 11 of the Act. — Rc Newcastlk’r 
(I)UKK) Estates (1883) 24 Ch. D. 129; 52 L. .1. 
Oh. 045 ; 48 L. T. 779 ; 31 W. K. 782. 

Annotaiiona : — Folld. iec* Kay er. Uayer v. Kayor, [lOl.'J] 2 
Ch. 210. Redd. Hanbury’a S. E. (1913), .'>7 Sol. .fo. 
646. Mentd. Constable v. Constable (1SS6), 32 (Mi. 1). 
233. 


403. .] — Witli reference to the mining 

leases, there is, I think, a contrary intention shown 
in the settiemeni ; therefore whatever is d(*rived 
under those leases, will all be treated as income 
((MtiTTY, T.).- Re Baoot’s Settlement, Bagot r. 
Krn’OE, .as rejiorted in [1894] 1 t’Ji. 177 ; 03 
L. .1. (’ll. 515. 


innotaRom : — Re!d. He Ilanbury’s E. (1913), 57 Sol. .To. 
646 : lie Rayor, Kayor r. Rayor, fl913] 2 Ch. 210. Mentd. 
Re Nowen, Nowoii v. Barnos, [1894] 2 Ch. 297 ; Re Hitul, 
i^ollard V. CJouko (1900). 44 Sol, Jo. 314; Re Money 
Kyrlo, Monoy Kyrlo r. Money KyrJo (1900), 69 L. .7. (Mi. 
780 ; Re RlcJiardson, RhMiardfion r. lilchardHou, [19001 
2 Ch. 778 ; Re Berchtold, Borclitold r. Capron, [1923] 1 
Ch. 192 ; Re Stamford & \Varriiii?ton, Payno r. (iroy 
(1925). 94 L. J. Ch. 294. 


404. .] — (1) lJ])on an application by 

the widow, who had married again, to a.sceitaiii 
whether she was entitled to the wdiole of the mining 
rents & royalties in r(‘si)e<‘i; of mining least's 
granted under the pow'ors of the 8cttl(*d Land 
Acts : — Held : t.hore was in tlui will a sulticiont 
expression of a “ contrary intention ” to t^xchuh* 
the operation of SeitltMl Land Act, 1882 ((*. 38), 
s. 11, & there was no obligation upon ai)i)ct. to 
set aside as capital any part of th(‘ rents, royalties 
k profits, under mining least^s, pursuant to tJiat 
sect. 

(2) The quality of appet.’s (‘staL* (;ould not, of 
itself, he treated as amounting to the ex])ression 
of a “ contr.iry int(?ntion ” in tin? settlement. — 
Re jrANBUBY’s Settlep Es'pates, [J9J31 2 (’h. 
357 ; 82 L. J. (^h. 428 ; 109 L. T. 3.58 ; 29 T. L. IL 
f)21 ; 57 Sol. Jo. 040. 

405 . Lease granted under statute.]— 

Under Settled Land Act, 1882 (c. 38), s. 11, a 
jioiiion of the rents of a mining lease are to be set 
aside as capital money unless a conti-aiy int ention 
appears in the settlement. If a contrary intention 
appears in the settlement sect. 11 is excluded, 
although the tenant for life grants tlie mining 
lease under tlie Act & not under tlie pow'cr con- 
tained in the setthjment. — Re Uayer, Uayrh v, 
Uayer, [1913] 2 Ch. 210 ; 82 L. J. ('^h. 401 ; 109 
Ji. T. 304 ; 57 Sol. Jo. 003. 

406. Lease In pursuance of contract 

entered Into by prior absolute owner.] — (1) The 
owner of an estate contracted to lease (!oal to be 
worked by instroke from adjoining iriincs in the 
occupation of the intended lessc(\s. 'J'ho owner 
died before his coal was rented or tlio Icjwjes 
granted : — Held : tenant for libs though ii»i- 
peachable for waste, was entitled to the? rent & 
royalties. 

(2) Settled liand Act, 1882 (c. 38), s. 1 1 , does 
not apply to a mining lease granU'd by a teimnt 
for life, for giving effect to a contract enlertid into 
by a predecessor who was absolute owner. 


Re Kemeys-Tynte, Kemeys-Tynte v. Kemkys- 
Tyntb, [1892] 2 (yh. 211 ; 61 L. J. Ch. 377 ; 66 
L. T. 752 ; 40 W. U. 423 ; 36 Sol. Jo. 380. 
Aunoialiun : — As to (I ) Reid. Rc Hall, Hall v. Hall, [1916] 
2 Ch. 488. 


407. Lease granted under power In will— 

Though power also available under Settled Land 

Acts.] — Lonkttat.e (Earl) v. Lowther, No. 381, 
ante. 

408. Evidence of “ contrary Intention 
Direction in will to pay rents of unopened mines to 
tenant for life.] — (1) A power to lease “lands** 
does not enable tlie donee to lease unopened mines, 

(2) A least' of unopened mines by trustees of a 
will, & cestuis que trust wliich is not within a power 
in th<i will, As wdiicli could not bo validly made out of 
i lie estates, of the cestiiis que trust, but which could 
be made under the Settled Ijand Acts, will be 
treated as nuule under those Acts, & three-fourths 
of the rent & royalties must he set aside as capital. 

(3) A dir(Jction in a will to jiay the rents of 
unopened mines to a tenant for life is not an 
expression of a “ contrary intention ” within 
Settled l^nd Act, 1882 (c. 38), s. U.— Daniels, 
Weeks v, Daniels, [1912] 2 (Jh. 90 ; 81 L. J. (.^h. 
.509 ; 100 L. T. 792 ; 50 Sol. Jo. 510. 


AmCotatioiut :—A8 to (I ) PoUd. Re H^tor. HarKii- v. Harter 
(1913), .57 Sol. Jo. 444. .-Is to (3) Rofd. Rc Payer, Rayor 
nnrti ‘> *21 a. 


409. Gift by will of rent & profits.] — 

Re Daniels, Weeks v. Daniels, No. 408, ante. 

410. Quality of estate—Must be read with 

form of bequest.] - - Re ITanritry's Seitled 
Estates, No. 404. ante . 

•411. <Mmpeachable for waste in respect of 
minerals Person with life Interest In land subject 
to trust for sale.] — A pomon who is entitl(*<l for Ids 
life to the iiieonu' of I he money to arise from th(‘ 
sale of seitled land & to i\u) I'ents iV ])rDni.s of the 
seitled land until sale, altlioiigli to be di'orned a 
tenant for life under Settled Land Act, 1882 (c. 38), 
s. 03, is not, properly speaking, “ impeaeJiable for 
waste in respect of minerals” within sc()t. 11. 
Neverihclcss, wheri' a leas*'- of unopc'nod minerals 
is made by such a pia'son und^ r th(! Act, threc'- 
fourths of the rents & roynltii's should b(‘. set aside 
as capital morx'ys arising under the Act, & thi‘ 
residue only should go as rents At ])rolits. 
Re ItlDGE, llELLAIM) V. IVlocOY (1885), 31 (3l. D. 
.m ; 55 Ji. .T. oil. a(!5 ; Ifl W. If. 1.5!) ; mm. 
7 ?^ irir.T.ARI) L\ MoODY, .51 L. I. 519, 


;. A. 

lanotufiofis :■ — Consd. 
Hodtykinsoii (1921), 


Re HiHlKkinsoii. Hoilk'kliiHoij r. 
132 L. T. .526. Refd. Re (Miayt^r, 


412. .] — Testator by his will in 1899 

devised tlie residue (jf his real A: personal estaiei 
to trustees upon trust for sale & conversion with a 
dinsdion to invest thc! proci^ods & to pay the 
annual iiicona* to his widow & after h(.‘.r death as 
t o faith capital & income in trust for all his children 
in equal shartis At he declared that the* trustees of 
his will should have power to postpone the sale & 
conversion but the unsold real (.'stato A: the out- 
standing personal estate shouhl bo subject to the 
trusts thereinbefore containetl of the rents & 
yearly produce thereof & be deemed annual inconu» 
for the purposes of the trusts At the unsold real 
estate should bo deemed to be converted as from 
the tinu‘ of liis death & be transmissible as personal 
estate accordingly. Testator died in 1892 leaving 
his widow the solc^ extrix. Ac trustee of his will & 
six children surviving him. Shortly after his 
death his widow as such extrix. & trustee agreed 
to grant a lease of unopened mines under certain 
pai4.s of testator’s estate to E. & C., two of her 
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Sect. 2 . — Pouxira to grayii leases and licences : 
aect. 2, B. (c); elvb-sed. 3,1 

sons, & in 1905 a lease was executed by E. & C. 
who worked the mines & minerals & i>aid the 
rents & royalties to the widow, but the lease was 
never executed by her. The sanction of the ct. 
to the lease was not obtained under Settled l^and 
Act, 1884 (c. 18), s. 7. C. died leaving deft. 11. 
his legal personal representative & the widow died 
in 1 928. Deft. 11 . , as the legal personal representa- 
tive of 0., who took no benelit under the of the 
widow, now claimed on this summons that the 
(‘State of the widow was accountable to the estate 
of lier late husband, testator, for three-fourths of 
the rents & royalties she liad received under the 
lease during her lifetime : — I/eld : the widow was 
estopped from denying th(; validity of the lease, 
liaving taken the benefit of tlie lease, therefore 
Settled Ijand Act, 1882 (c. 38), s. 11, became 
operative & she, the equitable tenant for life, not 
being unimpeachable for waste under the terms 
of the i^ill was only entitled to receive one-quarter 
of the rents & royalties under the lease & ought to 
liavc added the remaining three-quarters to capital. 
Consequently her cstat(i was liable to account to 
lier husband’s (‘state for the three-quartcirs 
received by her during lier lifetime, the Statutes 
of Limitations not running in her favour, she 
being the sole trustee of the will & having hei'self 
received the rents & royalties. — Re IIodgkinson, 
Hodokinson r. Hodgkinhon (1924), 182 li. T. 
526. 

413. Absence ol express provision that 

tenant for life unimpeachable.] — Re Htdok, TIel- 
i.AitD 1 ’. Moody, No. 411, ante. 

414. .] — A t(‘nant for life uiidt‘r 

Settled l^nd Act, 1882 (c. 88), of mineral land, 
tliough not decliU’ed unimpeachable for waste 
by tlie settl(‘iiient, is not as regards open mines 
“ impeachable for waste in respect of minerals ” 
witliiu sect. 1 1 , & may therefore grant a lease of 
such mines upon th(i terms of setting aside one- 
fourth only of the rent as capital money arising 
under the Act. 

The (jvidence .shows that both the seams have 
been \vorked for coal, & had been worked by 
testator, but that was some time ago. It is said 
that in conseqiumce of the lapse of time they are 
no longer open, but must be treated as abandoned 
mines. 1 do not agi*ec with tliat view. It seems 
to me there is no evidence of abandonment, & 
those seams ought to be treated as open mines. 
As regards the Victoria seam, which, is 14 fathoms 
below the Brock well seam, which is next above 
it, it is admitted that it has never been worked, 
A: it does not seem to mi* that within the authorities 
it can be treat (*d as on open mine (Stirling, J.). — 
He (liAYTOR, [19001 2 Ch. 804 ; 69 L. J. Ch. 887 ; 
49 W. B. 125; 10 T. L. K. 546; 44 Sol. .7o. 
674. 

AwnotuHm Refd. lie Hall, Hall v. Hall. [1916] 2 Ch. 488. 

415. Capitalised rent passes with surface.] — 
Testatrix, having an absolute power of appoint- 
ment, gave the surface of land to lier nepliew, & 
the minerals under it to others. Under Settled 
Estates Act, 1856 (c. 120), a lease of the minerals 
had previously been mad(‘, & a part of the rents 
i*eceived had been set aside, & was in the hands of 
trustees to be invested under the Act in the pur- 
cliase of other land i—Held : the rents so set aside 
wci^e lands in the hands of the trustees & passed 
with the surface . — Re S(’ARth (1879), 10 Ch D 
499 ; 40 D. T. 184 ; 27 AV. Jl. 499. 

416. Leases subject to subsequent settlement.!-— 

Seltli^d liCnd Act, 1882 (c. 38), s. 11, gov(*rns the 


distribution, as between the limited owner & the 
remaindermen under a settlement of the rents & 
royalties derived fi*om mining leases granted under 
the powers of the Act by the persons having the 
limited interest under such settlement, but it 
does not affect the rights of the limited owner & 
rernaindermen under a subsequent settlement to 
wliich mines already demised have become subject, 
& in such a case those riglits arc governed either 
by the provisions of the settlement or by the law 
relating to open mines. 

Pltf. was entitled under his marriage settlement, 
made in 1886, duiing his life, to the rents, until 
sale, of one undivided third part, thereby settled, 
of certain mines devised & settled by the will of 
his fatlier. In 1895 & 1902 he joined with the 
tenant for life of one other third part & the own(*r 
in fee of the remaining tliird part in the gi*aniing 
leases of the mines. Subsequently one-half of 
one of the other third shares devolved upon pltf. 
subject to the leases, Ac being caught by the terms 
of the conveyance in his marriage settlement 
became subject to it : — I/eld : pltf. was entitled, 
during bis life or until sale, to receive tlie whole of 
the rente & profits derived from the one-sixth share 
in question during the continuance of tlie leases.— 
Re Hatj., Hall v. Hall, 11916] 2 Ch. 488; Sit 
L. J. Ch. 59; 115L. T. 481. 

417. Leases invalid under Settled Land Act.] — 
A tenant for life, impeachable for waste, under a 
settlement whicli included real estate At unopened 
mines severed from llio surface, wbicli was not 
included in the settlement-, granted a take-not4‘ 
or licence for three years to search for & work gold 
& other ores in the mines subject t/O the rights of 
the (Jrown, if any. ^J'lie tenant for life subse- 
quently acquired a Icasci from the Crown for twtmty- 
onc years of the gold & silver ores in the mines 
logetlier with a release of lh(‘ (-imvii’s staiulory 
right of pre-emption over the base ores. He th(‘ji 
gianted furfher take-notes & least's of the mines for 
slioit t-enns, all of which expired during his life. A: 
received rente At premiunis. None of the take- 
notes or leases were valid und(‘r Settled Hand Acte, 
under which alone he had iiowcr to deal with tlie 
mines. On the expiration of the Crown lease h(‘ 
obteined a reni'wal for a furt-lier period of twenty- 
one years, & granted valid separatti sub-leases of 
the gold & silver ores & of the base materials for 
the residue of the Crown term less one day. On 
the death of the tenant for life in 1916 the tenant 
in tail in remainder, who had barred the entail, 
brought an action against tlui exors. of the tenant 
for life claiming the amount of the primiiuins A: 
tliree-fourtlis of Hie rents received by him. At a 
declaration that pltf. was entitled to the subsisting 
Crowm lease subject to Ac with benefit of the sub- 
leases. Saiigant, J., lield that the take-notes A: 
leases for short tenns being invalid under the 
Settled Ijand Acte thi' rente Ac premiums received 
thereunder could not be recovered by pltf., Ac the 
subsisting Crown lease Ac sub-leases did nut belong 
to tlie estate. The Ct- of Appeal affimied tlie fii'si 
part of the decision of Sargan'X, J., but revei*sod 
the second, on the ground that the tenant for hfe 
had used his position to obtain the Crown lease, 
Ac that so far as the release of the right of ])re- 
emption over the base ores was concerned iliat 
lease extended to something wliich was included 
in the settlement. He must therefore he taken to 
have acquired the lease as trustee for the bene- 
ficiaries, Ac pltf. was entitled to the unexpired 
portion of the lease subject to Ac with benefit of 
the sub-leases. — Lloyd- Jones v. Clabk-Lloyd, 
[1910] 1 Ch. 424 ; 88 L. J. Ch. 278 ; 120 L. T. 
578 ; 35T. L. R. 278 ; 68 Sol. Jo. 817, C. A. 
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SUB-fciECT. y. — FlDUClAllY OWNER«. 

See Settled liand Act, 1925 (c. 18), s. 112 ; &, 
(jcnerally. Trusts & 'J'rusters. 

418. Whether trustees may obtain leasing 
powers from court — Apart from statute — Trustees 
for infants — Leases beneficial to infants.] — T)ie ct. 
cannot, independent of the statute, authorise 
trustees for infants to grant a mining lease, 
although the legal estate is vested in such trustees, 

such leases would be beneficial to the infants.- - 
Wood v, Patteson (1847), 10 Beav. 541 ; ;■)(» 
1^. K. 090. 

AnmdeUions : — Refd. lie Hliaw'H Tniet s (1871), h. Jl. 12 

Eq. 124 ; He UowartJi (1873), 8 (‘h. App. 4 10, ii. 

419. Under statute — What is a settled 

estate.] — An eslial^e devised to trustcics upon trust 
to sell absolutely, & *to invest the proceeds of th(^ 
stile in real or i^(?r8onal securities, & to pay thc 
inconui to A. for life, Ac after her death to her 
children, followed by a declaration giving the 
t rustees a full discretion as to the time Ac mode of 
sale, A: a direction that , until sale, the income of the 
unsold (‘stat(^ sliould bo applitul as would have 
been that of the salci proceeds, is such a “ settled 
(‘state *’ that the (d-. will empower the trustees to 
grant leases of it. for iriining purposes.— Re 
(ireene’s Hettlkd Estates (1804), 11 li. T. :10I : 
10 Jur. N. S. 1098. 

420. Form of lease not settled by 

court.] — The ct. will grant an order under Settled 
KsUtes Act, 1850 (c. 120), s. 10, Ac 27 Ac 28 Viet.. 
c. 45, s. 2, vesting in tmstees i)owci*s of granting 
ruining leases, without inseiting in such order a 
clause requiring a foim of lca.se to be settled in 
cliambers . — Re Dorking’s Sktti.kd Estates 
(1805), 13 L. T. 494 ; 14 W. B. 125. 

421. - Lease of contiguous land necessary 

for eilectlve working of minerals.] -Tiie ct., in 
making an ordcjr for a lease of mines und(*r Settled 
lOsUtos Act, 1850 (c. 120), will, in a proper cas(‘, 
authorise a lease, n(jt only of the mines tlKiiiiselvcs, 
but also of so mucli land as nuiy apia^ar necessary 
for tlui convenient Ac effective working of the 
minerals . — Re Hkveley’s Settled Instates (1803), 
32 L. ,T. Oh. 812 ; 8 L. T. 450 ; 1 1 W. K. 741. 

422. Lease of wayleaves.J — /iV? Wal- 

i.ACTj’s (Lord) Settled E.statrs, 11809J W, N. 
00. 

(■omvarc No. 397, ante. 

See, now, Settled Land Act, 1925 (c. 18), s. 119 (2). 

423. Whether right to grant leases ImpUed- 
Trust for sale.] — Leases may be ^ant(‘d for the 
Kal(j of an estate directed by a will to be .sold. — 
.Iervoise i\ (’LARKR (1821), Madd Ac (J. 90; 50 
10. H. 1028. 

424. Whether right to grant tenancy from year 
to year implied — Trust for sale — & direction for 
estate to be kept in “ good & tenantabie order & 
repair."] — Re North, Carton r. Cumberland, 
No. 200, (wie. 

425. Whether right to grant leases of unopened 
mines implied — General power of leasing— Over 
land & mines.] — An cstat.(‘, with tlui mirujs Ac 
minerals, was settled, Ac power was givc'ii to ilie 
trustees to demise the hereditaments Ac the coal 
Ac minerals, etc., but so as the lessees sliould not 
be dispuniiiiable for wastes ; — Held : (1) the liutt 
clause was repugnant, Ac the trustees might demise 
mines, both opened Ac unopened at the dat(i of the 
settlement ; (2) the royalty reserved by the leas<? 
was in the nature of rent, Ac was payable to the 
tenant for life, & did not form corpus. 


All the authorities cstablisli tliis : that the 
pioduce of the mines is mad(J part of the annual 
profits of i he estate, Ac that whether in royalties, 
or in whatever other way it is produced, it forms 
part of those profits, Ac that it is not to be tr^tod 
like timber cut, where the produce of it is 
invested, & the interest only is paid to the tenant 
for life. I am of the opinion that the produce of 
the mines belongs to the tenant for life (Romilly, 
M.R.). — Daly v. Beckett (1857), 24 Beav. 114 ; 
3 Jur. N. S. 751 ; 5 W. R. 514 ; 53 E. R. 301. 
Aniwiaiiona to H) Coud. CJrRg v. Rowland (18(»C), 

35 L. J. Ch. 31)0 ; lie Komoys-Tyiito, KomoyH-Tynto v. 

Komoys-Tyiitc, 1181)2] 2 Ch. 211. Dbtd. Re Haskorvillo, 

BaHkervUlo r. Boskorvillc, 1 11)10) 2 Ch. 320. 

426. - — .]— (’LEtui V. Rowland, 

No. 374, ante. 

427. - — - Over land.] — ^'IVstalor settled 

his real ('stale, making no mention of mines oi* 
friiiierals, A: gav(^ bis trustees a general Ac un- 
restricted power of leasing any portion of his 
estate, ))ut no s})ecial i)ower of granting mining 
leas(*s. After testator's death seams of coal were 
disco v(‘r(‘(l under a portion of his (‘state. There 
had iiev(T b(‘(‘ii any open workings of mines on 
any part, of Ids csUilv : -IIM : the trustees might 
undtT the powiu* cb'iidse the iinoi)ened mines. — 
Re Barker, Wallis r. Barker (1903), 88 L. T. 
085. 

Annntaliuns : Distd. He Harter. Harter r. Harter (1013), 

57 Sol. Jo. 444. Refd. Re DaiiielH, W(?(‘k8 V. Daniels, 

[1912] 2 Ch. 90. 

428. — T(‘stat()r gave power to 

the trustees of bis will l-o let from yi‘ar to year, oi* 
for a term of y(‘ais, his real ov leasidiold property 
at such renti Ac subj(‘et to such conditions as they 
should think (It., iV: to a(;c(*pi tluj suriender of 
Ieas(‘s A: tenancies, to (jxpend money on improve- 
ments, Ac gon(‘rally to manage the ])ropcri>y accord- 
ing to tTudr a.l)soliiie discretion. There wen^ 
opened Ac unop(‘n(‘d mines on th(‘ (‘state:- Held: 
th<? t-nist/(‘(‘s bad no power to grant. leas(*s of un- 
op(‘n(Ml ndm^s.— Re llAUTEit, IIahtek. r. Harter 
(1913), 57 Sol. Jo. 14 I. 

429. — “ Building or other leases."] -'i^csta- 

t.rix by her will devisr'd to lici- trust (^(‘S li(*r un- 
divid(‘d share in ceriain lands ui)on t rust for sale, 
conversion, ^ mv(?stmcnt Ac gav(‘ tbcm power to 
postpone siK'Ji sale Ac conver'sion, A:- declaF’cd t«ha-t 
whilst any ])art t.bereof sbould nqnain unsold it 
sliould be’ law fill for ber ti ustoes to let Ac manage 
A: t.() join witb any of ber piu-son or persons in 
l(‘lting Ac managing all sue)) part Iberijof as for tin! 
time, being sbould jvmain unsold, Ac also gave tbem 
pow(‘r to grant any building or otlier leases foJ- 
siieb term at sucli A: upon such conditions 

as t.b(‘y miglit tbink tit., liierc wen? mines of coal 
Ac otbi*r miiKuals (‘xist.ing under Uie lands, some 
of Ibc inin(‘s being op(‘ii Ac others unoja'iied ; ■ 

Held: the trustees liad power to join with the 
persons entitled to t.}i(‘ otb(‘r undividi'd shares in 
the lands in granting mining leases, but the power 
did not. extend to unopened mines, -/i-c Baskeu- 
viLLE, Baskerville V, Baskkrville, 1 1910] 2 Cb. 
329 ; 7t) J. J. c:h. 087 ; 103 h. T. 90 ; 20 T. L. R. 


Folld. Re Daiik-lH, WiMikH r. DtiiiiclH, [19I2J 
) ; Re Hartrr, Harter r. Harter (1913), 57 Sol. Jo. 


584. 

AnnoUUitm ‘ 

2 (Ti. r 
114. 

430. Right to Join In grant of lease of opened 
mines — Trustees of undivided share In mines.] — 

Re Baskerville, Baskerville Baskerville, 
No. 429, (mie. 


PART V. SECT. 2, SUB>SECT. 3. 

d, lykel/ier right to grant leases iniplied-^Tnod with power to «cM.]-Nai 8MITH’8 Tbustkf^^ r. Naismitr, 11909] 8. 0. 1380 ; 
40 Sc. L. K. 844 ; 11909] 2 S. L. T. 127.— SCOT. 
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Sect. 2. — Powers to grant leases and licences: 

sects. 3, 4, 5 6. Part V, Sect 1 ; Svib-seci 1.] 

481. Exercise of leasing powers — During life of 
tenant for life impeachable for waste.]-;~'J\jstator, 
after giving certain legacies & annuities, which, 
with his bcbts, etc., were charged upon his real 
estate, in case the personal estate should be in- 
Butlicient, dc; vised the residue of his real estate to 
A. & B. in trust for the heirs of his body issuing 
& in default of su(!li issue, to the use of the trustees, 
in trust t-o pay the rents, issues, & profits to C. for 
life, but impeachable of waste for cutting down 
any timber during the life of C. or for pulling down 
any house or building without erecting a new one 
of equal value in its stead, or “ for digging or 
getting any i)art- of any coal or e.anncl opened, or 
to be opened, otlu^l•^\’isc than under & by virtue 
of & agre(»able to the power thereinafter given for 
that i)urpose *’ ; remainder to 1). for life, im- 
peachable of waste for the same matters as those 
in respeef^ of which (5. was impeacdiable, except for 
cutting timber ; remaindt^r to the trustees, to 
support contingent remainders ; remainder to E. 
in tail male ; with several other remainders over, 
& the ultimate remainder (reversion) to the right 
heirs of testator. Then followed a power to the 
person or persons (except C.) who by virtue of the 
limitations thereinbefore expressed should, for 
the time being, be seised of, or cntitltnl to, the 
actual freehold of the hereditaments thereby 
devised in strict settlement, or to the annual rents, 
issues, & profits thereof,” to grant leases, in posses- 
sion, of the mines, at .* mine-rent ; a similar 
power to grant leases of the lands; -Held: the 
trustees, who had the legal estate during the life 
of C., had during her life iiowcr to grant leases of 
the coal or c-armel mines. — Lwraii v. Balcauuks 
(Eakl) (1848), (5 C. B. 847 ; 1,30 E. R. 1481. 

432. Grant of one lease of two estates held 

on different trusts.] — Two contiguous estates w'ero 
devised to trustees upon trust for distinct ccstuis 
que trust. By an order made under iSettled 
Estates Act, 1850 (c. 120), power was given to the 
trustees to grant mining leases in conformity with 
iV: subject to the provisions of Settled Estates 
Act, 1850 (c. 120) ; such leases to be granted with 
the consent of the respective tenants for life if of 
age. Tlic trustees the two tenants for life 
enter(’d into an agreement witli defts. to grant 
them a mining lease of the two estates for forty 
years, or fifty years if the ct. should consent ; both 
«*states were intended to be comprised in the same 
lease, A the rents & royalties were to be reserved 
as if they were one estate, & tliere was to be one 


shaft for working the minerals under both estates ; 
& it was also agreed that the lessors should be at 
liberty to apply to the ct. under the Settled Estates 
Act for further powers of leasing : — Held : the. 
trustees had no power to grant such a lease of the 
two estates, & specific performance of the agree- 
ment was refused. — Tolson v, Siieabd (1877), 5 
Oh. D. 11) ; 4fi L. J. Ch. 815 ; 30 L. T. 750 ; 4 1 
3. P. 423 ; 25 W. R. 007, (3. A. 

Annotation : — Mentd. llrowii v, J’oto, [1900] 1 Q. B. 346. 


SiTB-siflrr. 4. - Moutgaokks. 

See Jjaw of Property Act, 1925 (c. 20), s. 99. 

433. Jurisdiction of court to sanction.] — Mtgees. 
of land, which was in the possession of a receiver 
appointed by the ct. in foreclosure i)roceeding.s, 
applied to the ct. before any foreclosure order had 
been made to sanction an exclusive licence for a 
term of years, &; at a premium & royalties, to 
work deposits of peat on tlie mortgaged land 
Held : the ct. had no i^ower to sanction the licence*. 
— Stamfokd, Spai.ding & Boston Banking Uo. v. 
Keeble, [1913] 2 Vh, 9(5 ; 82 L. J. Ch. 388 ; 109 
L. T. 310. 


Sub-sect. 5. -EccLEsiASTJi Aii C^oiipobaitons. 
See Settled ].and Act, 1925 (c. 18), h. 29. 

See Ecclesiastic! AL Law, Vol. XIX., pi». 511, 
512, Nos. 3711-3721. 


Sub-sect. 0. — The CltowN. 

Sec, generally. Constitutional Law, \'o1. XI., 
pp. 583-585, Nos. 843-852, 858-802. 

434. Crown with bare reservation of royal mines 
— Licence to search.] — ^Where tha Crown has only 
a bare reservation of royal mines, they cannot; 
grant a licence to any ])tu*son to come upon anothcj* 
man’s estate & searcdi for such mines. But when 
mines are on(;e opened, they can restrain the 
owner of the soil from working them, & can eitlicr 
work the mines tluunselvcs, or grant a liccrujo foi* 
others to work them.- -Lyudall v, Weston ( 1739), 
2 Atk. 19 ; 2(5 E. R. 409, L. C. 

Annotations: — Consd. Seaman v. Vawdrey (1810), 16 Vck. 

390; Lloyd-JonoH r. Clark-Lloyd, 11919] 1 Cli. 421. 

Mentd. Hillary v. Waller (1805), 12 Ves. 239. 

435. Opened mines.] — Lyoualj. v. 

Weston, No. 434, ayite. 


PART V. SECT. 2, SUB-SECT. 6. 


e. Reservation of minerals — No 
right to injure surface of land — Where 
right to emier c£.* dig not reservcd .\ — 
v. Beiiton (1851), 2 All. 

321. —CAN. 


f. Application for lease — Prospect 
in(f lease — Refusal on ground tha 
area covered bg lease outstaiuling.l— 
^i.?****^. 31 N. S. 11. (19 11 
& G.) 97. — CAN. 


,r'^. fiij unchon to restrain aj)- 
Pluxdwn refused — Action before cer- 
tificate of improvements proper remedy.] 


— Nelson & Fort Sheppard Uy. Ck). 
V . Dunlop (1900), 7 B. C. U. 411; 
1 M. M. Gas. 414.— CAN. 

h. Whether prior Umtcc to 

search a cemditum precedent. 1 — Re 
Greener (1900), 33 N. 8. 11. 406.— 

CAN. 

k. For lease or licence — Sidf 

starUial compliance with form suffi- 
cierU.] — ^A.-G. v, Waverley Gold 
Mining Co. (1902), 36 N. 192.— 

CAN. 

l. Hydraulic lease — No con' 

tract with Crown for location until 


consent granted .] — Smith v. 11., Frookb 
V. R. (1908), 40 S. C. R. 258.— CAN. 

m. Title of Croum grantee.] — A 
(Jrown {crant of a mineral claim vchIh 
K ucjh a title at least in the grantee that 
a squatter upon such lands must show 
u bettor title or move off. — Spencer 
V. Harris (1899), 6 B. O. R. 406; 
1 M. M. (Jas. 294.— CAN. 

n. Power of ta make reserva- 

tions beyond statutory jirovisions.] — 
La Ruse Mining Co. v. TEMisKA^iiNii 
& Northern Ontario Ry. Co., C. R*. 
[1909] A. C. 347.— -CAN. 
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Part VI. — Rights Incidental to Ownership. 


Sect. 1.— POSSESSION. 

Sub-sect. 1. — Hiqiit to Exclusive Poshpission- • 
Proceedings for Recovery of Possession. 

436. Whether action for recovery of possession 
lies — Salt-pit.] — Sanders v. Partridge (1()07), 
Noy, 132 ; 74 E. R. 1095. 

437. .] — An ejwcimont will lio lor a 

coal mine, or a salt pit.- -Comyn v, Kyneto (1007), 
Cro. Jac. 150 ; 79 E. R. 131. 

438. Coal mine.] — Comyn v, Wueatly 

(J007), Noy, 121 ; 74 E. R. 1095. 

439. .] — Comyn v. Kyneto, No. 437, 

ante. 

440. .] — An ejectment “ dc miner is 

carhonum in Gateside *’ is good, without showing 
how many ; for by mines of coal in a certain 
district the number is understood by the i)ractice 
& usage of the coal countries. — WiiiT'riNGiiAM v. 
Andrews (1(592), 4 Mod. Rep. 143 ; 1 Salk. 255 ; 
87 E. R. 311 ; sub nom. Andrews v. Wiutting- 
iiAM, Cart. 277. 

Annntaiion : — Refd. Low Moor (,‘o. v. Stauk-j" Coal Co. 

(187rj), 33 L. T. 436. 

441. Stratum of coal.] — Ry an inclosure 

Act it was x)rovidcd that it sliouhl be lawl'id for 
the lord of the manor foi* the time being from time 
to time to come upon the commons He wastt? lands 
intended to be inclosed, to seai'ch for A raise any 
coal A; ironstone being in or under the (jommons 
waste lands. 

The eomrs. aUottxnl t;(5rtain plots of laml to S. 
it E., wdiich afterwards vestcMl in deft., wlio in 
1845 worked the coal under one of the plots of 
land, in 1847 under a second, in 1818 under a 
thii’d, in 1849 under a fourth, & in 1855 under a 
fifth, Pltfs., who claimed the coal under the h>rd 
oi the manor at the time of the inclosurc Act, 
commenced, in 18(57, an action of tr<‘Hpass for 
working the coal ; — Held : the action was main- 
tainable, for the acts of trespass committ/(Hl more 
than twenty years before suit could not be relied 
ui)on as constituting a possession adverse to xiltfs., 
there being no sufiicient evidence that tlie then 
owner of the mines was aware that the acts of 
trespass were being committed. 

A right to mines may be gained by possession 
& an ejectment may lie for a sti-atum of coal 
(Kelly, C.13.). — Dartmouth (Earl) v. Spittle 
(1871 ), 24 L. T. (57 ; 19 VV. R. 144. 

Annotation Glyn v. Howell, [1600] 1 Ch. 006. 

442. Tin-boimd.] — Doe d. Falmouth 

(Earl) v. Alderson, No. 1242, post. 

443 . Surface & mines.] — lOjectmcnt lies 

for land & a coalpit. — H areboitiJ'I v. Placock 
(1004), Cro. Jac. 21 ; 79 E. R. 17. 

444 . .] — Dcmis(^ by lease of certain 

lands, together with the mines under theiri, witli 
liberty to dig for ore in other mines un<ler Die 
suriace of other lands not demised ; the tenant 
fraudulently concealed a declaration in ejectment 
delivered to him, & suffered judgment to go by 
default. The declaration in ejtictnient did not 
mention mines at all, but the sheriff, in executing 
the writ of possession, by the concurrence of the 
tenant, delivered possession of the premises tle- 


mised to the tenant, & also of those mines in 
which he had liberty to dig : — Held : although 
the latter could not bo recovered under the 
dcclai^ation in ejectment, still that the tenant by 
his own act had estopped himself fixim taking 
that objection, & in an action for the value of three 
years* improved rent, under 1 1 Gi^o. 2, c. 19, the 
landlord might recover the treble rent, in respect 
not. only of the demised premises, but of tlie mines 
in which the t(*n;mt had only a libcriy to dig. 
'Fhci improved or rack i*ent mentioned in 
11 Geo. 2, e. 19, s. 12, is not the rent reserved, 
but such a r(jnt as the landlord & ti*iiant might 
fairly a^ee on at the time of delivering the 
declaration in ejectment, in ciisc^ the premises wei'e 
then to be let. 

Her(i the ejectment is to recover, among utlior 
things, a c(‘!*tain number of aert^s of common land. 
Under certain common lands tliere are mines. 
The. ejectment might be to n*i;ove.r tlu'sii lands or 
not, according iis the tentO-nt was or was not in 
possession of tlie surface lanil ; for if lie was in 
possession of such land, then^ can be no doubt 
that th(} min(‘S undiT it might be recovered 
(BAYJJiY, J.). — CR0(’KKR V. POTHERCULL (1819), 
2 R. & Aid. (552 ; 10(5 E. R. 593. 

445, Open mines.]— Account of profits of 

coal mines not decr<«Ml w-ithout slumung posscjs- 
sion ; the bill i*(‘taine(l, with lilicriy U> bring 
e'jcctrrient. 

Deft, having got ])oss(‘ssioii, the lessee’s plain 
remedy was, as the mines were open, to have 
brought an ejechment (IjorI) Haimiwiuice, 0.). 
Sayer r. IhEiiUK (17J9), I Ves. )Sen. 232 ; 27 


E. R. 1002, \j. C. 

AnimtatinnK : — Consd. l*am>t( r. Palmer (1834), 3 My. Ik. K, 
632. Rofd. IlaiHrli v. J ( 1 8 J o ), 2 Coll. 231. 


446 . Unopened mines.] — (I ) Property 

was settled in 1747 to M. lor lif(‘, with remamdtT 
to iiis tliree. daughters in tail geruTal. In 1788 a 
deed of partition was made of th(i several parcels 
coniprisf^d in the fjettlemeiit, wiDi an express 
exception of all mines A minerals already optmed 
or thereafttR* to bi; op(*ned. rh(*re was in tliat deed 
a covenant to levy a line ; A in about a uionth 
afterwards a lim; was levied, & the imuineration of 
tfie Tireinises was in Die very D^rms used 
deed to dcscrifie the iiremises of which pariition 
was U> 1)(‘ made, not mentioning mir'es & imnerals ; 
—Held : tlie deed fine making toge.tlier one 
conveyance, the operation of tlie fine was limited 
to the words of the (ie(‘d, A coi^ecpiently it had no 
operation upon tlu? mines or miri(jrals. 

(2) An obj(iction was made Diat ejectnumt could 
not be maintained for urioiienc'd mines, which 
might liave no existence : —Held : that ob 3 <iction, 
if of any W(*ight, was obviaf^^d by 


T. O. S. 442. 

"**447, By llcencee of minerals.] — C rocker 

. Fothekgill, No. 444, ante. 

443 .] — (1) The owmer of the fee 

ranted to A., Ids partners, feUow-advcnturers, etc., 

ree liberty to dig lor tin & all 

hroughout certain lands therein described, S to 


PART VI. SECT. 1, SUB-SECT. 1. 

o. Onit« of proof of — 

Clarke r. Haney (1809), 8 B. C. 11. 
130 ; 1 M. M. Cas. 281.— CAN. 


p. .] — VoiOT V. Groves (1906), 

12 B. C. K. 170 ; 3 W. L. JL 428.— 

GAN. 

a. .1 — Caldwell v. Davys 

(1900), 7 B. C. U. 156 ; 1 M. M. Cas, 


387.— CAN. 

r. Failure hy both 
prove tUleA—UYAV V. 

(1899), 6 B. C. II. 431 ; 1 M. M. Cas. 
289.— CAN. 
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Mines, Minerals and Quarries. 


Sect. 1. — Possession: Sub-sects. 1 & 2. Sect. 2: 
Sub-sect. A.] 


raise, make merchantable, & dispose of the same 
to their own use ; & to make adits, etc., necessary 
for the exercise of that liberty, together with the 
use of all waters & watercourses, except!^ to the 
grantor liberty for <lriving any new adit within 
the lands thereby granted, & to convey any water- 
course over the premises granted, hubeudum for 
twenty -one yeai^s ; covenant by the grantee to 
pay one-eiglith sliare of all ore to the grantoi, & 
all rates, taxes, etc., Ar. to work effectually’ the 
mines during the term ; & then, in failure of the 
performance of any of the covenants, a right of 
re-entry was reserved to the grantor : — Held : this 
deed did not amount to a lease, but contained a 
mere licence to dig & search for minerals, & the 
grantee could not maintain an ejectment for mines 
lying within the limits of the set, but not connected 
with the workings of the gi'antee. 

The words import a grant of such parts . . . 
only as should, upon the licence & power given 
to search & get, be found within the described 
limits, which is nothing moi'c than the grant of a 
licence to search & g(?t, irrevocable, indeed, on 
account of its carrying an interest, with a gi*ant of 
such of the ore only as should be found & got, the 
grantor parting with no estate or interest in the rest. 
If so the grantee had no estate or iiroperty in the 
land itself, or any particular portion thereof, or in 
any part of tlie ore, metals or minerals, ungot 
therein ; but he had a right of property only, 
as to such part thereof a. upon the liberties granted 
to hun should be dug & got. That is no more 
than a mere right to a p(?rsonal chattel, when 
obtained in pursuance of incorporeal privileges 
granted for the purpose of obtaining it ... & is 
not suflicient to suppoii) the present action of 
ejectment (Abbott, C.J.). 


(2) The grantee commenced working the mines, 
but after some time discontinued, not being pre- 
vented by the want of water, or any other in- 
evitable accident. The grantor, after some lapse 
of time, verbally authorised other persons to dig 
for ore throughout part of the land described in 
the deed, & met those persons on part of the land, 
& pointed out the boundaries witMn which they 
were to exercise the libei’ty ; & himself subse- 
quently entered into a mining adventure witli 
other persons, which was carried on within the 
limits described in the indenture ; & afterwards, 
in consideration of the surrender of the first grant, 
& of certain payments, demised the premises to 
a lessee for twenty-one years ; & upon the execu- 
tion of this lease, the original deed was delivered 
V?* there was no surrender in writing ; — 
Held : these acts amounted to a re-entry by the 
grantor, inasmuch, as unless referred to the 
exercise of that right, they would be acts of tres- 
pass by him. — Doe d. Hanley v. Wood (1819), 
2 B. & Aid. 724 ; 100 E. R. 629. 


is (1) Distd. Jones v. Hoynolds (1830), 
M ^uskott V. Hill (1839), 5 Bini 

honors v. Bronton (1847), 10 Q. B. 2i 
1 Wllllimis (1857), 1 H. & N. 817. Oist 

« ri'®* Coal Co. (1876). 34 L. T. 18( 

V n ^ Mersey Canal Co. (1825), 8 L. J. O. { 

to* il* Thomas (1842), 4 Y. & C. Ex. 538 

Watson t7. SpratJoy (1854 
48!)^ ’ Griffiths t>. ionkins (1864). 3 Now Ue] 

480 . Uoads V. Ti-umpingrton Ovorsoers (1870), L. K.' 


Q. B. 56 ; Sutherland v. Hoathoote, [1802] 1 Ch. 475. 
Generally, Befd. Holmes v. Powell (1856), 8 De G. M. & G. 
572. aentd. I’rendorgaat v. Tnrton (1841). 11 L. J. Ch. 
22 ; Lee v. Stevenson (1858), E. B. & E. 512. 

449 . .j — Low Moor Co. v. Stant4Ky 

Coal Co., I/td., No. 171, ante. 


SUB-HKCT. 2. — Ix^SS op RIGUT TO RECOVER 
Possession by Lapse op Time. 

Application of Real Property Limitation Acts — 
Severance of surface & minerals.] — See Limita- 
tion OP Actions, Vol. XXXIT., pp. 438, 439, 440, 
Nos. 1093, 1099-1103. 

In Duchy of Cornwall.] — See Duchy of Cornwall 
Act, 1844 (c. lOr,), ss. 73, 74. 


Sect. 2.— RIGHTS AGAINST PERSONS WRONG- 
FULLY TAKING MINERALS. 

Sub-sect. 1. — Nature op Remedy. 

A. Action for Account. 

450. Right to account.] — Where a mine owner 
liad passed his boundary, & taken coals from his 
neighbour’s mine : — Held : he was liable to 
account for the value of the coals at the pit’s 
mouth, with just allowances for the cost of raising, 
but not of getting or severing. — Llynvi Co. v. 
Buogden (1870), L. R. 11 Eq. 188 ; 40 L. J. Ch. 
40 ; 23 L. T. 518 ; 19 W. R. 196. 

Annotations : — Folld. Eocl. ComrR. for England v. N. E. Uy. 

(1877), 4 Ch. D. 845. Refd. Jogon v. Vivian (1871), 40 

L. j. Ch. 389 ; TrotUir tJ. Maclean (1879), 13 Ch. 1). 574 ; 

Tucker V. Linger (1882), 21 Ch. D. 18. 

451. .] — E(K3LESIASTICAL Comrh. for 

England v. North Eastern Ry. Co., No. 558, 
post. 

452. .] — By the decree made in this suit 

in 1870, it was declared that defts. H. & F., & the 
estate of deceased deft. W., were answerable for 
all minerals gotten or removed from under pltfs.* 
farm ; & an imiuiry was directed what quantities 
of minerals had been so gotten or removed, & it 
was ordered that the value at the pit’s mouth of all 
mineral so gotten or removed, with just allowances 
for carriage, but none for getting, should bo 
certified. The decree was silent as to interest, no 
claim for interest being made at the liearing. 

After the decree defts. H. & F. died, & the suit 
was continued, so far as the inquiry was concerned, 
against their representatives. 

The Ofiicial Referee having, in Dec. 1889, 
reported the value at the pit’s mouth of the minerals 
taken to be £9,028 Os., pltfs., upon the further 
consideration of the suit in 1891, claimed to be 
entitled to damages in the nature of interest on 
that amount on the ground that the action was 
in the nature of an action of trover or trespass dc 
bonis asportatis within Civil Procedure Act, 1833 
(c. 42), 8, 29 ; — Held : the action must be treated 
as an equitable action to recover the benefits that 
defts. or their respective estates had received from 
the wrongful taking of the minerals belonging Uy 
pltfs., & not as an action of tiDver or trespass ; 
although according to the settled practice in the 
cose of such an equitable action, pltfs. might, at 
the hearing, have been allowed interest on the 
value of the minerals wrongfully taken, yet. 


PART VI. SECT. 2, SUB-SECT. 1.— A. 



a. For whom account ordered — 
One of several tenants in comnum .] — 
Quo of two tenants in common of 
land, leased part of it as a stone 
quarry : — Held : the other tenant in 
oommon was ontiUod to an iujunotion 


against further quarrying, & to an 
account against the lessee for one 
moiety of what had been already 
quarried. — Goodbnow v. Fabquhab 
(1873), 19 Qr. 614.— CAN. 
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pltfs. not haying claimed interest at the hearing &; 
the decree being silent as to interest, it was too 
late to claim it for the first time twenty years after 
the date of the decree. 

This action is not an action for money had & 
received. Defts. arc not required to account for 
what they have received, but for the value of the 
coal raised, that is to say the mai‘ket price or 
value after making lust allowances (Lindt^isv, 
L.J.). 

It was suggested . . . that the action might be 
treated as an action for use Sc occupation, but it is 
clear that that cannot be so, because such an action 
will not lie where there has been a trespass 
(Lopes, L.J.). — Phillips v. Homfuay, [1892] 1 
Oh. 465 ; 61 L. J. Oh. 210 ; 60 L. T. 657 ; 86 
Sol. Jo. 199, C. A. 

AnnotcUion : — Retd. Omnium IiiBco. Corpn. v. United London 

& Scottiuh hitice. (1920), 36 T. L. 11. 38G. 

453. .] — Glyn V, IIOWKU., No. 173, 

aiilc, 

454. For whom account ordered — Lord of 
manor.] — Winchesti5k (13p.) r. Knight, No. 456, 

455. One of several tenants in common — 

Not consenting to operation.] — Job r. Potton, No. 
554, 

456. Against whom account ordered — Personal 
representatives of wrongdoer.] — Tiord of a manor 
may bring a bilJ for an account of ore dug, or 
timber cut, by deft.’s testator. — ^Winchester 
(Bp.) V, Knight (1717), 1 P. Wms. 406 ; 2 Eq. 
Gas. Abr. 22(i, pi. 7 ; 24 E. R. 447, L. C. 

Annoiaiions : — Distd. Jesus College v. Bloom (1745), 1 Amb. 

54. Consd. Powell e. Aikou ri858), 4 K.& J. 343. Refd. 

Bourne v. Taylor (1808), 10 East, 189; Sidisbury v. 

CiiadHtoiie (1861), 9 II. L. Cas. 692 ; Portland «. Hill 

(1866), li. It. 2 Eq. 765 ; Pliillip- ti. Uomiray, [1892J 1 Ch. 

465. Mentd. Pultcnoy v. Warren (1801), 6 Ves. 73 ; 

Jjansdowiio u. Lansdowno (1815), 1 Madd. 116 ; l*ook v. 

Gurney (1873). L. K. 6 H. L. 377. 

457. .] — By the decree in 1870 it was 

declared that 11. & F. & the estate of their deceased 


partner were liable to pltfs. for minerals taken by 
them under pltfs.* farm, & that II. & F. were 
liable to compensate pltfs. for user of all roads & 
passages under the farm, & inquiries were directed ; 
(a) as to the quantity Of minerals taken Sc their 
value ; (5) what quantities of minerals had been 
carried by defts. througli the roads or jmssages 
under tlie farm ; (c) what upon tlie result of the 
second inquiry, ought to bo jDaid by defts. as way- 
leave for the user of the roads Sc p^lSsagos ; (d) 
whether the farm, & tlie mineral property of 
])ltCs. under it, had sustained any Sc what damage 
by reason of the way in which defts. had worked 
under the farm. Pending these inquiries F. di^‘d, 
& his extrix. moved to stay proceedings under 
inquiries (5), (c) & (d) : — Held : proceedings under 
inquiries (h) Sc (c) must bo stayed, for that, apart 
from cases of breach of contract, a remedy for a 
wrongful act done by a deceased person cannot be 
pursued against his estate, unless property or the 
proceeds or value of property belonging to another 
person have been aijpropriatcd by deceased person 
Sc added to his estate. — Phillips v. IIohi^’RAY 
(1883), 24 Ch. I). 439 ; 49 L. T. 5 ; 32 \V. R. 6 ; 
sub 7iom. Phillips v. Homfuay, Homfray r. 
Phillips, 52 L. J. Ch. 833, C. A. ; on appeal, sub 
nom. Phillips v. Fothergill (1886), 11 App. Cas. 


466, 11. L. 

AnnotcUUms : — ^Beld. Williams v, Ilagsreti (1 877), 46 L. J. Ch. 
849 ; Pimiips V, Homfray, [1892] 1 Ch. 465. Mentd. 
Batthyany v. Walford (1887), 36 Ch. D. 269 ; »• 

Chlruoy (1888), 20 Q. B. D. 494 ; Concha r. Murrieta, De 
Mora i. Concha (1889). 40 Ch. D. 543 ; The Buko of 
Bucclouoh. [1892J P. 201 ; Peebles v, Oswald! wistJe 
U. D. 0. (1896), 65 L. J. Q. B. 499 ; Tor^r ». 

Sweeting. [1899] 1 Ch. 387 ; ICUis Wadwon, [1899] 1 
Q. B. 714 ; Jackson v, Watson, [1909J 2 K. B. 19J ; I?, v. 


Spokes, Ex p, Buckley (1912), 107 L. T. 290 ; Quirk v. 
Thomas, [1015] 1 K. B. 798 ; Gcipel v. Poach, [1017] 2 
Ch. 108 ; A.-G. v. Bo Keysor’s Royal Hotel, [1920] A. C. 
508 : Brocklobank v. K., [1925] 1 K. B. 52. 


458. .] — Wright v, Leigh (1888), 4 

T. L. R. 573, C. A. 


459. .] — Phillips v. Homfray, No. 

457, ante. 


See, also, Executors, Vol. XXIV., pp. 648, 649. 

460. Against mortgagee.] — Hood v. 

Easton, No. 301, ante. 

461. Wrongful working by mortgagor 

In possession.] — Where a trespass was committed 
on pltfs.’ mine, Sc an air course & level roads made 
through it undergi’ound to connect adjoining 
collieries in mtge. to defts., & large quantities of 
pltf.’s coal were thereby fraudulently gotten Sc 
removed without their knowledge Held : (1) 
defts., the migees., could not be made accountable 
for any portion removed by their mtgor. while 
they allowed liim to remain in possession notwith- 
standing tlui procjeeds f)f the coal, so wrongfully 
removed by him, had foujid tiu'ii* way week by 
week but without notice of the fraud, into defts.* 
hands, & not will islanding they continued the use 
of the air course Sc roads after taking possession, 
retained in their cm ploy n lent as manager of the 
collieries the person by whose agency the fraud 
had been perpetrated ; (2) tliis ct. had no juris- 
diction to give pltfs. compensation in respect of 
consequential injury by rt'asoii of large portions 
of their coal being rendered unworkable Sc useless 
Uy them ; (3) defts., tli<? lutgees., could not be 

allowed to retain the user of the air course or 


roads, althougli the continuance of that user 
might be no special injury to pltfs. ; (4) not liaving 
themselves made such apertures, th(*y could not 
be ordered to lill them up ; (5) all the proceeds 
having been traced to thti mtgecs. Sc no portion 
retained by the agent, tlie latter could not in this 
ct. be made ])ersonally chargeabh^ for the value of 
the coal removed no tvitli stranding liis own fraudu- 
lent conduct in the transaction. 

(6) Fonii of ordi*r, under such circumstances, & 
of decree for an account iigainst the mtgor. Sc 
mtgees. Sc as to the allowances to be made to 
defts. in respect of the coal for wliicli they were 
held accountable.— l*owELL v. Aiken (1858), 

K. Sc J. 313 ; 70 E. R. 114. 

Aniioititions :—A8 tv (1) Bftfd. Elias r. Griflltli (1878), 8 
Oil. B. 521. As to (2) Refd. Hilton r. WoodH (1867), L. U. 
4 Eq. 432. As to (6) Refd. Llynvi (^o. v. Hrotfden (1870), 
Jj. R. 11 Eq. J8S. acnerallu, Refd. Buwhof v. Muclcuu 
(1860), 2 Bo G. F. & J. 415. 

402, ,] — i*ltfH. welt; mtgees. in })os- 

session of a colliery, Sc were also ti(*ated by the ct. 
as lesse(;s of the same colliery undt;r a lease for a 
lixed term of years at a rent Sc a ccitain royalty for 
all coal gotten. The lease contained covenants 
to leave pillars of coal to suiiport tJie roof Sc not 
to work or remove tJie pillars. The mtgees. 
underlet the colliery Ar. gave Gieir sub-lessees per- 
niis.sion to work Sc remove tin; pillars, which they 
did:- -//Wc/; hi taking the accounts as against 
mtgees. in possession, the mtgees. liaving allowed 
their sub-lessees U> take the coal, must be treated 
as having taken it tliemselves, Sc, having so taken 
it wrongfully in breach of the covenants in the 
lease, must be charged, not with the amount of the 
royalty reserved, but with the full value of Uie 
coal, subject to a deduction for the costs of biinging 
it to the surface, but not for the costs of severance ; 
Sc the foreclosure, which had been made absolute 
before the ajipeal was heard, was reopened. — 
Taylor v. Mostyn (1880), 33 Ch. D. 226 ; 65 

L. J. Ch. 893 ; 55 L. T. 651, C. A. 

Annotaiicm : — Mentd. Rc Gregory, Love, Francis v. The Co., 
[1916] 1 Oh. 203. 



660 


Mines, Minerals and Quarries. 


Sect, 2 . — Bights against persons torotigftdly taking 
minerdls: Sub-sect, 1, A., B., C. & D.] 

463. Nature of account — Market price or value 
after making Just allowances.]— Phillips v. Hom- 
FRAY, No. 457, ante. 


B, InJujielion. 

See, generally, Injunction, Vol. XXVIII., pp. 
301 c/ seq. 

464. Right to Injunction.]— Taylor v. Cramp- 
ton (1721), Bunb. U5 ; 145 E. R. 008. 

466. Trespass to minerals.] — Smith v. 

Cl^RKE (1771), 2 Dick. 455 ; 21 E. H. 340, L. C. 

466. .] — Flamang’s Case {circa 

1783), cited 7 Vcs. at p. 308 ; 32 E. R. 120, L. C. 
Anncialions : — Folld. Mitchell v. Dorn (1801), 6 Vos. 147. 

Consd. ThomaH v. Oukloy (1811), 18 Vda. 184. Reid. 
HunHoii V. Gardiner (1802), 7 Vos. 305 ; Smith v. Collyor 
U803), 8 Voa. 80 ; Crockford v. Alexander (1808), 15 
Vos. 138 ; A.-G. v. Hullott (1847), 10 M. & W. 569. 

467. .] — Injunction where deft. 

Jiaving begun to take coal in his own land had 
worked into that of pltf. — M itchell v. Dors 
(1801), 0 Ves. 147 ; 31 E. R. 084, L. C. 

Aiiiwiatirnis Refd. Crockford v. Aloxaiidor (1808), 15 Ves. 

138 ; Haigh v. Joffgar (1845). 2 Coll. 231. Mentd. Smith 
V. Collycr (1803). 8 Vos. 89 ; Lo^vndcs v. Bottle (18G4), 3 
Now Hop. 409. 

468. .] — Injunction against trespass 

upon irremediable miscliief, in nature of waste, 
on a bill by the lord of a manor & his lessees 
against taking stones, having a peculiar value, 
found at the bottom of the sea within the limits 
of the manor. — Cowper (*']arl) v. Baker (1810), 
17 Ves. 128 ; 34 E. R. 50, L. C. 

AnmlatUm : — Hentd. Lowndes v. Bottle (1804), 3 New Itep. 


469. ,] — Tlie jurisdiction against 

waste by injunction & account applied to (trespass, 
by exceeding a limited right to enter & take stone 
fi'om a quarry ; being a destmetion of the in- 
heritance ; as in the case of timber, coal, eU;. — 
Thomas v. Oakley (1811), 18 Ves, 184 ; 34 E, R. 
287, L. C. 

Aimotai ions : — Reid. Bowser r, Maclean (1860), 2 Be G. F. 

J. 415; Lowndes r. Bottle (1804), 33 L. J. Ch. 451. 

Mentd. lluit;h v. Jag:Kar (1845), 2 Coll. 231. 

470. .] — Norway v. Rowe, No. 220, 

ante. 

471. — - — ,] — In cases of trespass, not in 

one of a single but of a continuous kind & especially 
in case of mines, the ct. would grant an injunction, 
the case being in the nature of a nuisance (Kinber- 
KLEY, V.-C.).- Hopkins v. Caddick (1851), 18 
L. T. O. S. 230. 

472. — — .] — Wliere houses of pltfs. were 

injui’ed by mining opcratioiiB of deft, in adjoining 
land which would have caused the soil to subside 
without the additional weight of the houses, 
decree made for peiq)e(^ual injunction Ac com- 
pensation.— Hunt V. 1»eake (1800), John. 705 ; 
20 L. J. Ch. 785 ; 25 J. P. 5 ; 0 Jur. N. 8. 1071 ; 
70 E. R. 003. 

Refd. Illclianls v. Jonklns (1868), 18 L. T. 

437 ; Llynvi Co. r. Brogrdon (1870), L. R. 11 Eq. 188 ; 

Birmlm^iam Corpn. v. Allen (1877), 46 L. J. Ch. 673. 

Mentd. Dalton v. Aiieus (1881), 6 App. Cas. 740. 

473 motion for an injunction 

w restrain working into adjoining coal mines, 
having stood over on an undertaking, Ac the ct. 
having refused adversely to order an inspection, 
the application was renewed Ac inspection pressed 


for, no ailidavits having been filed by defts., 
although some were prepared, Ac there being only 
an imperfect plan : — Held : pltfs. undertaking to 
answer such damage as the ct. should award, an 
interim order must be made until a speciiled day, 
the motion to stand over till the day previous ; 
there must be an order to view, defts. to be at 
libeity meantime to bring on the motion, Ac apply 
to discharge the order to view. — W haley v, 
Brancker (1804), 10 L. T. 155 ; 10 Jur. N. S. 
535 ; 12 W. R. 505. 

474. .] — Hilton v. Woods, No. 552, 

post, 

476. Minerals not Intended to be in- 

cluded In grant.] — Pltfs. were seised in fee of lands 
to which their predecessors derived title under a 
conveyance in tlie reign of Queen Elizabeth, 
wherein the grantor reserved to himself Ac his heirs 
male a rentcharge of 7s. 8d., Ac which contained a 
proviso that the grantee & his heirs should not dig 
or get any coal upon the lands lor sale, but only 
such as should be burned or employed thereon. 
Deft, claiming title under a demise froiri a descend- 
ant of the same grantor, had for more than twenty 
years worked from mines of his own under adjacent 
lands, into, Ac liad taken coals from, the mines 
under i)llfs.’ lands i/ c/d ; (1) the proviso in 
the original conveyance was a covenant, Ac not a 
repugnant condition, Ac it did not affect the amount 
of damages which pltfs. were entitled to claim, as, 
under it, the gi’antee was still entitled to get all the 
coal foi* his own use, though not to sell it ; (2) dt;ft. 
had not acquired any title to the mine by possession 
under tlie Stat. Limitations, Ac pltfs. were entith'd 
to an injunction with an account for six years ; 
(3) as the deft, liad been working under a honCijUlv 
belief as to his title, he was entitled, in taking tluj 
account, to an allowance of his expenses of severing 
the coal as well as bringing it to bank. 

I can wcill understand that there might be cases 
in which, from the manner of working coal, a 
person who began to work it, Ac was a mere wrong- 
doer Ac trespasser, might have acquired a title to 
a certain seam or area of coal, Ac tluit, by the mode 
of driving tlie levels & opening a certain area of 
coal, tliere might have been possession acquired 
to tlie whole thing as a mine or as a seam of coal, 
Ac not merely to the particular quantity of coal 
that was actually hewn Ac gotten (Hall, V.-C.). 

The i^royierty being coal, if a trespasser takes 
away that coal, I cannot measure the damage in 
any other way than by the value of that coal. 1 
cannot discount it in any way by the consideration 
of whether it would ever liave b(Mjn gotten or not 
for the yiurposc of being employed upon the tene- 
ment Ac premises (Hall, V.-C.). 

As to the time during which the account is to 
go, tliat is clearly covered by the statute (Hall, 
V.-C.). — Ashton v. Stock U877), 0 Ch. D. 719; 
25 W. R. 8»2. 

Amiotalions : — As io (2) Apld. Tlionipbun v. Uicknian, [19071 

I Uh. 550. As to (3) Refd. Trotter v. Maclean (1879), 13 

Ch. D. 574. 

476. .] — Where from inadvertence 

in granting a long lease a lease reiltewable for ever, 
mines . . . which were not known or thought of 
were not included in the lease, Ac where the land- 
lord could not enter upon the mines because he did 
not reserve the power ; ... in such a case as that, 
where the tenant chooses to take upon himself to 
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466 i. Right to injunction — Trearnu 
to mtnerato.}— S tar Freehold Co. i 
Evans Freeho^ Co. (1867), 4 W. 
oc A Jd. d. — AUB. 


465 ii. .3 — M'Douoall v. 

Johansen (1908), 8 W. L. U. 955 ; 9 
W. L. R. 161.— CAN. 

b. Mineraia under public 

atreet .] — Band of Hope Ac Albion 


CoNSoiB Co. V. All Saints Co. (1871), 
2 V. R. 83.— AUS. 

0. .] — Band of 

Hope Quartz Mining Co. v. Williams 
f'REEHOLD Mining Co. (1879), 5 

V. L. R. (Eq.) 257.— AUS. 
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cany away ilio minerals bodily . . . there should 
be an injunction to prevent it (Lord Blackburn). 
—Doi^ty V, Allman (1878), 6 App. Cas. 70U ; 
39 L. T. 129 ; 42 J. P. 788 ; 20 W. ll! 613. JJ. J.. 

Mentd. Tucker v. Linger (1882). 21 Ch. D. 
18 : BafiLwoody. Magniac, [1891 1 3 Ch. 306 ; Ite Mclntobh 
& Pontypridd ImprovcmcntB Co. (1891). Cl L, J. O. 11 
164 ; Meux Cobloy, [1802] 2 Ch. 253; West Ham 
London Waterworks Co., 
riJOO] 1 Electric Supply Co. v, 

ii cSSmT 7 u^* ^,^*862 ; niekmoro v. Dimmer 

(1902), 88 L. T. 78 ; McEaehani v. (k)lton, [19021 A. O. 
104 ; Jormby y. Barker. [1903] 2 Ch. 539 ; Oaborne r. 

2 Ch. 446 ; Elliaton v. lleacher, [1908] 2 
^74 ; Long t>. Andrews (1908), 78 L. J. Cli. 80 ; Rose 
r. Spicer, lloso v. Hyinun, [1911] 2 K. B. 234 ; Sunderland 
Orphan Asylum v. River Wear Coiurs. (1911), 106 L T 


477. Threatened trespass to minerals.!— 

Wilson i;. Okey (1800), L. It. 3 Kq , 117 ; 30 
L. J. Ch. 02. 

478. Improper taking.] — IViiietual in- 

junction granted to restrain the tenant of a farm, 
in part of which was a pool, through which ran a 
stream from the mountains, dejiositing, in ils 
passage, mineral substances, from taking & carry- 
ing away from & out of the bed bottom of the 
pool, or any part thereof, any soil, oxide of iron, 
ochre, shine, deposit or other mineral substances, 
& from puddling, loosening, disturbing & lloating, 
iV; from causing to be puddled, loosened, disturbed 
or floated off, any mil, oxide of iron, o(;hi(‘, sliine, 
ileposits or mineral substances ah’eady deposited, 
or thereafter to be deposited, upon the beds of the 
pool, ilie right of pltfs. to the sev<*i*al mineral 
substances having b(‘en established by a verdict 
in an action at hiAV brought by tluun against deft., 

not in an issue or action directed by the c.t. — 
'riiOMAH P. Jones (1842), 1 Y. & C. (7i. (Uis. 510; 
152 E. K. 993. 

479. — « Improper working.]— 'Phe proprietors 
of a coal mine had so worked their mine by tipening 
cuttings f/o draw oil the water therein that» they 
had caused the neighbouring & adjoining mine of 
pltfs. to be lioodtid, Ac from sut^h openings dedts. 
had also abstracted coal from theii* lUMgh boms’ 
Tiiiiie, & sold the same for their own benolit. 

An injunction was granted to restrain deft, from 
Imther proceedings ; to stop up the existing op<*n- 
irigs &. cuttings ; from making another fur(.hc*r 
opening which would have the effect complained 
of ; for compensation for what ihuuage hatl been 
sustained by pltfs. ; Ac for an account of the value 
of the coal abstracted. 

I shall, also, in addition to the usual costs, 
direct fliat the costs projx'rly incmTc'.d by pltfs. in 
ascertaining the openings in deft.’s mine which had 
caused the injurious flow of water into pltfs.’ mine 
should be paid by defts. (James, V.-O.). — Plant 
p. Stott (1869), 21 L. T. 106. 

480. .1 — Phillips r. Uomkray, 

hOTHBRGILL P. PHILLIPS, No. 54S, posL 

481. .] — Where defts. by renmving 

the lateral support of their land caused the aspliall- 
or pitch which formed tlic main ingredi<*nt of 
pltfs.’ land to melt Ac ooze forth in their own land 


& thereupon appropriated it to their own use : — 
Held : an injunction was rightly granted by the 
first ct. to restrain them. Ac damages were recover- 
able both for injury caused by subsidence of pltfs.* 
surface & for loss of the pitch. — 1 'rinidad Asphalt 
Co. p. Ambard, [1899] A. C. 594 ; 68 L. J. P. C. 
114; 81 L. T. 132 ; 48 W. R. 116, P. C. 

AmiotaiioH :—RM, Salt Union v. Bniiinor, Mond. [1906] 2 
K. B. 822. 

482. At suit of reversioner.] — A.-(r. p. 

Tomune, No. 502, pas/, 

Set\ also, (.’oPYiioLDS, N’ol. Nlll., p. 82, Nos. 
1030-1032, 1034. 

483. Grounds on which injunction granted — 
Mines a species of trade.] — h^jAMANu’s (Jase (circa 
1783), cited 7 Ves. at p. 308 ; 32 E. It. 126, L. C. 
Annufafions Refd. MILcholl V. Doi-s (180]), 6 Vo*?. 147; 

Hanson r. Gardiner (1802). 7 V<‘h. 305 ; A.-G. r. Halleti 
(1847). J6 M. & W. 569. Hentd. Smith e. Collyor (1803), 
8 Ves. SO ; Crockford r. Alexander (1808), 15 Vch. 138 ; 
Thomas r. Oakley (1811), IS Ves. 184. 

484. j—BoKE p. Nixon (1737), cited 

2 Jac. Ac W. at p. 555 ; 37 E. It. 740, L. C. 
Anno/o/io?»jf COMd. Rowe r. Wood (1822), 2 Jae. & 

553. Refd. JelTerys r. SmitJi (1S20). 1 .fae. & W. 302. 

486. .] — Jefferys v. Smith, No. J98, 

ante, 

486. Trespass causing irreparable damage.] 

— Elamano’s Cahk (circa 1783). ciU‘d 7 Ves. at 
p. 308 ; 32 E. R. 1215, E. (’. 

AnnotiUUms MiU'hell r. D<»rs (ISOl), 6 Ves. 147 ; 
Hanson r. Gardiner (1802), 7 Ves. 305 ; 8mi(Ii r. C'olJyer 
(1803), 8 Ves. 89 ; Crockford r. Alexander (1 808), 15 ves. 
138; Thomas r. Oakley (ISI I), 18 Ves. J81; A.-G. v. 
HalleLt (1847), 16 M. & W. 669. 

487, Defendant refusing to bring action 

at law.] — Suit by a co]>yhold<T‘ against a tenant 
'of lands within tJie manor, to J'ostraiii deft, from 
taking stone from lands in his occui>ation. Deft, 
by his answer allegcid, that it was Ac had l)(‘en a 
common ])raclic(‘ in tll(^ manca’, to reiriove tlu; 
stone wliich laid iuimedialely under tljo surface, 
for tli(‘ hc'nelit of cultivation. At the liearing, ilie 
ct. made a decree foi* a perp(‘tual injiinclion, deft. 
d(‘clining to try Ids right to lake th(‘ stone in an 
action by Jaw, to he brought, against him by ]»ltf.- 
CuDDON p. Moig.ey (18J8), 7 1 hir(‘, 202; 68 
E. R. 82. 

.] — See, farther, iN.iUN(TioN, VoJ. NXVIll., 

pp, 389 ci Hcq. 


Molten Had aad licceived. 

Sec (’ONTKACT, Vol. Nil., p. 567, No. 4722. 

D. 'i' res pass. 

i^cc Civil Procedure Act., 1833 (e. 42), Ac, generally f 
Trespass. 

488. Right to maintain.] — ( -legg p. Dearden, 
No. 1077, post, 

489. .] — Dartmouth (E.\ri.) p. Spittle, 

No. Ill, ante. 

490. Copyholder.] — The lord of a manor, 

as .such, has no rigid, witlunit a custom, t/O entei* 
u])on the copyholds within Ids irianor, under 
which th<u*<? arc mines Ac veins of coal, in oi'der to 
bore for Ac work the same ; Ac the? copyliolder may 


477 1 . Threatened trespasa t 

minerals,} — Noblb Five Consoli 
dated Mining & Milling Q)., Ltij 
V. Last Change Mining Co. (1903), 2 
C. L. T. 252 ; 9 B. O. 11. 514.— CAN. 


. d. Agreed boundary line out- 

atm land of both parties — Acquiailion 
Of outside land by one, party — Injunc- 
tion refused to other for hreeuih of agree- 
ment, for loant of ttUe to outside land .] — 
Band op Hope 8c Albion Consols 
registered V. St. George & Band 
United Co. Registered 
(1870), 1 V. U. 183.— AUS. 


e. Interested parties.] — Land- 

lords may join with their (.euants in 
a suit for injury to lliu soil ; 8c the 
A.-Q. itjproHontiTUf tho Crown may 
join in the same suit for an injunetion 
to I'CHtrain minirigr for ifold & an account 
of Bold removed ; the saiiio act, defts.’ 
mininK, bclnB a common injury to all. 
—A.-G. V. Boyd (1872), 3 V. R. (Kq.) 
192.— \US. 

f. Trespass h minerals re- 

served ,] — Staples v, Haupuu (1866), 
17 Ir. Jur. 121.— IR, 
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488 i. Right to maintain.] — Trabold 
V. Miller (1903), Cout. 281. — CAN. 

g. Tjcssee of Crown in 

possession under gold mining lease .] — 
Aladdin Gold Mining Co. Registered 
V. ALADDIN & Try -Again United 
Gold Mining Co. Registered (186»), 
6 AV. W. 6c A*B. 266.— AUS. 

h. Ajiplicant for mining lease 

of claim not regularly marked out — 
No action against persons entering A' 
staking according to regulations ,] — 
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Sect, 2 . — Rights agaitist persons wrongfully taking 
minerals: Stib-aect, 1, D,, E, & F,; sub-aed, 2, 
A„ B, & O.] 


maintain trespass against liiin for so doing. — 
Bourne v, Taylor (1808), 10 East, 180; 103 


E. B. 747. 

AnnaiaiUm : — Refd. IloKcrH v. Taylor (1857)* 1 H. & N. 706. 

401. When action maintainable— Necessity for 
actual possession.] — Oox v. Glue, No. 84, ante. 

492 . ,] — A person having only an 

inleresse termini cannot maintain an action on a 
covenant for (jiiiet enjoyment ; neither can he 
maintain an action for trespass, or for damages. — 
Wallis v. Hands, [18031 2 Ch. irt ; 62 L. J. Ch. 
.580 ; 08 h. T. 428 ; 41 W. ii. 471 ; 0 T. L. R. 
288 ; 37 Sol. To. 284 : 3 R. 351. 

,] — Sec, also. No. 117, an/c, No. 407, 


post. 

493. Necessity for title.] — Resp., who 

held land under a grant from the Crcjwn by wdiich 
all mines & minerals were expressly reserved to 
the Crown, brought an action agaiipt applts. for 
the removal of minerals from under his land. After 
the commencement of the action he obtained^ a 
statement in writing from the Crown that no claim 
w^as made on the part of the Crown to the minerals 
in question : — Held : this statement had no retro- 
spective effect so as to vest in resp. a title to the 
minerals at the commencement of the action & tlie 
action would not lie. — Fernando v. Dk Silva 
(1UJ2), 82 L. J. P. C. Ill ; 107 L. T. 070, P. C. 

494. Who may maintain action — Llcencee.] — 
'Prespass &. not c.ase will I * for encroacliing on a 
lead mine, though pltf. has no property in the 
soil above the mine, but only a liberty of digging. 
— llAKKER V, Birkbeck (1764), 8 Burr. 1556 ; 1 
Wm. Bl. 482 ; 07 K. R. 078. 


nnotaiions : — Apld. Low Moor Co. r. Stanley Coal Co. 
(1876), aa L. T. 436. Refd. MiiHkeU v. Hill (1839). 5 
Bitig. N. O. 694 ; Weetoii v. Woodcock (1839), 5 M. & W. 
«)87 ; Suthorlaud v. Hoatlicot^, [1891] 3 Oh. Hentd. 

Bock d. Fry v. Phillips (1772), 3 Burr. 2827 ; Scott v. 
Shepherd (1773), 2 Wni, Bl. 892 ; C^haiiibers v. Donaldson 
(18U9), 11 East, 66; Humphrey v. Nowland (1862), 15 
Moo. P. C. (3. 343. 


495. Acquisition of title under Statute of 

Limitations.] — Ja)W Moor (’o. r. Stanley (’oal 
C o., Ltd., No. 171, ante. 

496. Copyholder.] — IjEwis v . Brantii- 

WAITE, No. 117, ante, 

497. .) --(l)lii an ordinary copyJiold 

manor the e.stat.(j of the copyhold is in the soil 
throiigliout except as regards trees, mines, & 
minerals, the luojKTty in wliich remains in the 
lord. When tlie ]<^rd lias removed minerals the 
space left belongs to the copyholder. The right of 
the kird is not like tliat of a vendor of freeholds 
who lias reserved mines, &; remains the owner of 
tlie vacant space from which minerals have been 
l eirioved. In a Crown manor, wliere the Crown & 
its lessees were by custom entitled to enter on the 
land for the pui’poso of working the minerals, deft., 
the lessee of the Ci*own mines, wlio was also lessee 
of the 8. mine outside the manor, claimed a right 
to use a crut oi* undergrtmnd way beneath the 
land of the pltfs., who were copyliolders of part 
of the manor, for the purpose of conveying minerals 
from the 8. mine to the deep pit by which the 
manorial mines were worked, & thence by a branch 
railway constructed by deft, over pait of the same 
copyhold to tlic main line ; — -Held : such user was 
a trespass, &, no case of acquiescence on the part 


of pltfs. or their predecessor in title having been 
established, they were entitled to an injunction to 
restrain deft, from carrying the 8. minerals over 
or under their copyhold land. 

(2) If a stranger takes the minerals, the copy- 
holder can bring trespass against the stranger for 
interfering with his possession, & the lord may 
bring trover, or whatever the form of action may 
be now, against the stranger to recover the 
minerals (Jessel, M.R.). 

(3) If a freeholder grants lands, excepting mmes, 
he severs his estate vertically, i.e, he grants out 
his estate in pai*allel horizontal layers, & the 
grantee only gets the parallel layer panted to him, 
& does not get any underlying mineral layer or 
stratum (Jessel, M.R.). 

(4) He has used the words “ reservation of tlie 
minerals,’* meaning an exception of the mines 
(Jessel, M.R.). — Kahdlky v. Granville (1876), 
3 Ch. D. 826 ; 45 L. J. Ch. ()6*J ; 31 L. T. 609 ; 24 


W. R. 528. 

Annoialiona : — As (1) Distd. Tucker v. LI nicer 0882), 21 
Ch. D. 18. Refd. Powell v. Vickormaii (1887), 3 J . L. If. 
358: Derry v. SandorB, 11919J 1 K. B. 223. (•J) 

INfltd. Ruabon Brick & Terra Cotta Co. v. G. W. Ry., 
[1893] 1 Ch. 427. Polld. Batten Pooll v. Kennedy, [1907] 
1 Ch. 250. Consd. ThoniBon v. St. Catharine’s College, 
Cambridge, etc., [19191 A. C. 468. Refd. O, W. Ry. v. 
Cefu Crfiibwr Brick Co., [1894] 2 Cb. 157. Omerdllv. 
Mentd. Webb v. Knight, Hodley v. Webb (1901), 70 
L. J. Ch. 663. 

Against lord of manor.] — Sec Copy- 

holds, Vol. XIII., p. 82, No. 1033. 

498. Against whom action maintainable — 
Whether against persionai representatives of tres- 
passer.] — Wrioht V. Letcjii (1888), 4 T. L. IL 
573, C. A. 

See, generally. Executors, Vol. XXIV., j»|>. 
047, 618, Nos. 6739, 6741). 


E, Trover. 

See, generally. Trover. 

499. Right to maintain action.] — Mab pin r. 

Porter, No. 567, post. 

500. .] — The -jury are \o detennine what 

damages shall be given : if there was fraud or 
negligence on the part of the deft., they may give, 
as damages under the count in trover, the value of 
the coals at the time they first became i-hattcls. on 
the x>riRcJplt5 laid down in Marlin v. Foricr, No. 
507, post ; but, if they think that deft, was not 
guilty of fraud or negligence, but acted fairly 1^ 
honestly in the full belief that he had a right to do 
what he did, they may give the fair value of the 
coals as if the coal held liad been purchased from 
pltf. (Parke, B.). — Wood v. Morew'ood (1841), 
3 Q. B. 440, n. ; 114 E. R. 575, N. P. 

Annnialwns: — Expld. Hood r. EaHton (1856), 2 GilT. 692. 

PoUd. Hilton V. Woods (1867), L. R. 4 Eq. 432. CODSd. 
Llynvl C^o. v. Brogdon (1879), L. R. 11 Eu. 188 ; Je^an v. 
Vivian (1871), 6 Cli. App. 742. Apprvd. LiylngBtpnp v. 
Ra>vyard8 Coal Co. (1889), 5 App. Cob. 26. Refd. Tn)tter 
r. Maclean (1879), 13 Cb. D. 574 ; Peruvian Ouano Co. r. 
Dreyfus (1887), [1892] A. C. 179, n. 

501. Tenlmt of copyhold.] — Player v. 

Roberts (1632), W. Jo. 243 ; 82 E. R. 128. 
Annotations: — Apld. Bourne v. Taylor ^1898), 19 East, 

189. Mentd. Vandoput v. Lord (1718),*1 Stra. 78. 

502. Against lord of manor.]— 

(1) Copyhold land was let to a tenant from year 
to year ; — Held : digging for coprolitics by the 
lord was damage to the reversion which the re- 
versioner was entitled to restrain, 

(2) A lord having entered on copyholds dug 


Hioqins r. Dyer (1875), 1 N. Z. Jup. 
N. 8. 26.— N.Z, 

493 1. When (iclion maintainable — 
Necessity for title .] — Complainants aro 
not bound to show a perfect title. Sc 


if they liavo miners* rights & aro in 
bond fide possession of the groimd under 
a bond contract of purchase, they con 
maintain cm action for trespass against 
mere wrongdoers. — ^A h Tan v. Kapatzu 


(1876), 1 N. Z. Jur. N. S. 16.— N.Z. 

k. Assessment of damaoea — Appoint- 
ment of arbitrator .] — Palorave Mining 
Co. V. McDonald (1891), 24 N. S. R. 
(12 R. & C.) 79.— CAN. 




Part VT. — ^Rights Incidental to Ownership. 




for coprolities : — Held : the copyholder was 
entitled to the net price of the coprolities, less 
such sum as would have induced some one to do 
the work of getting tliein. — A,-G. v, Tomlink 
(1877), 6 Ch. D. 750 ; 40 L. ,T. Ch. 051 ; 30 L. T. 
084 ; 26 W. R. 803. 

Annotaiion : — Reid. KIwos v. Brigg Gas Co. (1S80), 33 Ch. 1). 

502. 

503 , Lord of manor — Against tenant.]— 

Ubarden V. Evans (1839), 5 M. & W. 11 ; 2 Horn 
& U. 7 ; 8 L. .T. Ex. 171 ; 3 Jur. 703 ; 151 E. H. 
5 ; sub nom. Deebling v, Evans, 3 J. P. 404. 

604. Or stranger.] — E ahdlky 

V, Granville, No. 497, ante. 

F. Use and Occupation, 

See, generally, Landlord &. Tenant, Vol. 
XXXI., pp. 275 et seq, 

505. Whether action lies.] -Phillips r. Hom- 
fray. No. 457, ante. 


SUR-SE(.T. 2. — Ac:CESS to and iNSPECn’ION 
OF Mine. 

A, hi (leneraL 

See R. H. (1., Ord. 50, r. 3. 

506. Purpose for which access granted— Ascer- 
tainment of boundaries.]- I iEWis v. AIarsh, No. 
990, post. 

507. .] — A.-G. r. ('haaibkrs (1849), 

12 Beav. 1,59 ; 50 E. K. 1020. 

Annotation : -’-TLetd, Hoimctt v. Grllllllis (18(51), 3 K. A' E. 

407. 

508. .] — In an action of trespass 

against an adjoining colliery o\vncr, oi*dcr made 
for insjiection of that part< of dofts.’ mine which 
lay under or near the mine of pltf. ^ t>o ineasuM^ 
the coal taken away from und(‘r pltf.’s land. 
Order to inspect the wliole of d<?fts.’ mines to re- 
Tiiovti barriers & take samjiles refns(*d. — C oopicr 
V. INCE Hall Co., (1870] W, N. 21 ; 2 (3iar. Cham, 
(^as. 07 ; Bitt. Prac. Cas. 103. 

509. Ascertainment of extent of trespass.] 

— The owner of a mine sought relief against the 
owner of an adjoining mine for* an alhiged trespass 
in “working into pltf.’s mine : — Held : pltf,, u]>on 
making out a primd facie case, was entitled to an 
interlocutory order for the inspection of deft.’s 
mine ; the denial by d(*ft. of the trespass was not 
a sullicient ground for refusing the order, &> it 
did not depend u))on the balance of testimony. 

Suppose a irian had a right to the surface, A: 
that another person was entitled to the minerals. 
If the latter insisted that the former had sunk a 
shaft & was abstracting his minerals, would not 
this ct. allow an inspection, in ordrsr that tli(^ fact 
in dispute might be ascertained ? . . . Pltf. is 
entitled to an inspection but it iriust be at his 
own expense, & on giving deft, reasonabhj notice. 
Pltf. must have an order to inspect at all reasonablt* 
times upon giving one day’s notice, so far as may 
be necessaiy to ascertain whether deft, has worked 
into pltf.’s land, & how far & to what extent, witJi 
liberty to measure, dial & make all such plans 
or surveys as may bo neccssaiy for that purpose, 


& to use deft.’s inacliinery for descending & 
ascending, doing no injury to pltf.’s works, 8c 
paying deft, any expenses which he may incur 
(Romilly, M.R.).— Bennitt v. WmTEiioueE 
(1860), 28 Beav. 119 ; 29 L. J. Oh. 326 ; 2 L. T. 
45 ; 6 Jur. N. S. 528 ; 8 W. R. 251 ; 54 E. R. 311. 

510. Ascertainment of openings causing 

flooding.] — l^LANT V. Stott, No. 479, ante, 

511. Stopping up passages into mine.] — 

Phillips v. Homfray, Pothergtll v. Phillips 
( 1871), 6Ch. App. 770. ^ ^ 

Annotations WilllaTns v. UuKfirett 

Ch. 849 ; J’hlllipHt». IJomfmy, Horufruy r. Pliillips (1883). 
52 L. J. Ch. 833. Mentd. Whltwhani v. WcMtiiiinsI**!* 
lirs'inho (^oal & Coke Co., [189(51 2 Ch. 538. 

512. Measurement of coal removed.] — 

Cooper v. Ince Hall ('o., No. .508, ante. 

513. Inspection as between co-defendants.] — 
Claims being made against two defts. severally 
in the same action : — Jield : under R. S. C., Ord. 
50, r. 3, inspection could not b(i granted to one 
deft, of propert^y belonging to another deft, when 
there was no riglit in quc.st ion .os between them in 
the aciion. — S haw v. Smith (18S6), 18 Q. B. H. 
193 ; .56 L. J. il B. 174 ; .56 L. T. 40 ; 35 W. H. 
188 ; 3 T. h. R. 216, C. A. ; revsg. S. C. sub nom. 
SiiAW V. Peasf .3 T. L. R. 168. 

Annolaiiims : — Refd. Cory r. Cop*,, Mil-??].. ^ Cli. 



CaliliT, [I893J 1 g. H. 


614. Order for inspection after reference.] 

BAUNEn’ V. Aldridge Colliery Cc., Ltd. (1887), 

Anuotaiion Reid. Macalpluc r. Caldor, [1893] 1 B. 
Ct 1.5. 

bib. Removal of obstructions to inspection.] — 

Lonsdale (Earl) v. CUhiwen (1799), 3 Hli. 168; 

4 E. B. 560. /I CIO 1 1 -I 

Annotaiiims : — Apld. East India Co. r. EinnHlon GS-i), 3 
JRI. 153. Refd. Boniiltt v. WliRolioiiso (I^OO), ..8 Jieav. 
119 ; Bennett r. Grlfllths (18C1), I» K. A' E. 4(57. 

516. .] — Walker r. Fletcher (1804), 3 

Bli. 172 : 4 E. R. 508. ^ „ 

Annolafio 7 i :~CoxiBd, Bonnuil r. Grind lis (1801), .5 E. &■ E. 
467. 

517, ,] — Barneit r. Aldridge ( glliery 

Co., ]/rD. (1887), 4 T. Ji. R. 16. 

Annota/wn : — Reid. Mucaijiine r. I a 
545. 

See, also, No, 1061, jmst. 

J}. Mode of obtaining Order. 

618. Interlocutory application.] — J^ewis v . 
Marsh, No. 990, pod. 

619 . .] — HENNm r. WlilTElIOlIHE, No. 

^^^520.”-^^ — .] — Whaley v. Bkancker, No. 47.3, 

— Cooper v. In(’E Hall Co., [1870] 

W. N, 21 ; 2 (-har. (’ham. Cas. 67 ; Bitt. Prac. 
CiLs. 103. 

C. Contents of Order. 

522. Notice of inspection.] — Wat.keh v. 
Fletcher (1804), 3 Bli. 172 ; 4 E. R. 56S. 
4n)wtaiion Avid. Bennett r. GrlflltliK (1861), 3 K. & E. 
' 467. 


PART VI. SECT. 2, SUB-SECT. 2.— A. 

l. Order for inspection — Refusal 
where suspidon of applicanon for 
improper purpose.'\ — United Hand & 
Band of Hope Co. v. Winter’s Free- 
hold Co. (1872), 3 V. IE (Eq.) 77.— 
AUS. 

m. Discretion of iudfie.] — In 

an action for trespaRS to his mine, on 
order was obtained by pltf., from a 


idm! at chamberH, for Inspection of 
jft.’H mine, below tho surface upon 
miidying with certain terms fixed by 
to judge i—IIeld : the o^or was 
itliin tho discretion of tho judge 
rontliu; 11. & that the ct. could not 
iterfore with that dt8cretloa.--GRAY 
Hardman (1896), 28 N. 8. R. (10 
. & G.) 235.— CAN. 

n. Purpose for which order for 


)i8pccti(yn granted— Preservatvm of em- 
ence when danger of fUmdina.i — 
J0QUIMALT & Nanaimo Rv. ^. v. 
lEW Vancouver Coal Co. (1898), C 
L C. R. 194.— CAN. 

0. Ascertainment of extent 

f trespass ,] — Star Mining & Milling 
:o., Ltd. Liability v. Byron N. 
Vhite C!o. (Foreign) (1907). 13 

3. C. R. 234.- -CAN. 
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Sect. 2. — Rights agaitisl persons wrongfully taking 
mmeraU: Sub-secU 2, C, & D.; 8uf)~8ects. 3, 4 
d:5,A. (g), jb), (c) (d ).] 

523. .] — Lewis v. Marsh (1849), S Hare, 

97 ; 13 L. T. O. S. 89 ; 08 K. R. 288. 

524. .] — A.-C>. V. Chambers (1840), 12 

Beav. 169 ; GO B. R. 1020. 

AnnoicAions : — Folld. Bennitt v, Whitoliouse (1860), 3 L. T. 
45. Reid. Bonuott v. Qrifflths (1861), 3 £. & E. 467. 

525. .] — BEKNrrr v. Whttehouse, No. 

609, ante, 

526. .] — (-OOPER V. Ince ITat.t. Co., [1870] 

W. N. 24 ; Bitt.. Pvac, (’as. 103 ; 2 CUiar. Cham. 
(’«s. 07. 

527. Names & descriptions of persons vlewlng.1 

— Walker r. Fletcher (1804), 3 Bli. 172; 4 
C. R. 608. 

Annnialion : — Mentd. Bennett v, Griffiths (1861), 3 E. & K. 
167. 

528 .] — Lewis v. Marsh (1849), 8 Hare, 

97 ; 13 L. T. O. S. 89 ; 68 E. R. 288. 

629. Lodgment of security.] — Pltf. & defts. 
wore adjacent mine owners. Pltf. having reason 
to belicv(^ that defts. had encroached upon his 
mine, obtained ]>emiission from them to make an 
inspection of their mine, when he found a recently 
erected wall at the boundary between the two 
mines, which prevented him from ascertaining 
wliether defts. had encroached upon liis mine or 
not. Application by him to defts. for permission 
to take down a portion of tliis wall in order to com- 
plete the inspection hav'ng been refused, pltf. 
applied to a judge at chambers, under C. li. P. 
Act, 1 854 (c. 125), s. 58, for an order for inspection. 
The judgci, upon being satisfied that a portion of 
defts.* wall could be safely removed, & an in- 
spection behind it made without danger to life, 
&; with no further detriment to defts. than a tem- 
porary suspension of their works, made an order 
that pltf. should inspect defts.’ mine at & beliind 
the wall, Sc should be at libei’ty, so far as wtis 
necressary for the puri^ose of the inspection, to 
make a driftway through the wall ; before making 
the inspection giving security to tlu^ satisfaction 
of the master to the extent of £500, or depositing 
tliat sum witli the master, to abide any order the 
(’t. might make as to indemnifying defts. from any 
loss or damage they might sustain in consequencci 
of the inspection : — Held : refusing a motion on 
behalf of defts. for a rule calhng on pltf. to show 
c^niise why this order should not be set aside, the 
order was good, & not in excess of the judge’s 
jurisdiction under the statutiC. — Bennett v. 
(IRIFFITIIS (1861), 3 E. & B. 467 ; 30 L. .T. Q. B. 
98 ; 3 L. T. 735 ; 7 Jur. N. H. 281 ; 9 W. R. 332 ; 
121 E. R. 517. 

Annolalion : — Refd. IVrklns r. L. & \. W. Uy. (187-1), 1 
By. & Tan. Tr. Can. 327. 

D. Costs. 

530. Borne by party inspecting.] — Bennitt v. 
W’HiTEHOUSE, No. 509, ante. 

531. Discretion of court.] — Plant r. STm^r, 
No. 479, ante. 

532. .] — An order was made in chambers 

for the inspection of defts.* property, the costs of 
inspection to be paid by pltf. : — Held : under 
R. 8. C., Ord. 52, r. 3, the judge had a discretion 
to order pltf. to pay the costs & the order being 
inad(» in his discretion, pltf. had no right without 
leave to appeal from it. — ^Mitchell v. Darijsy 
Main Colliery Co. (1883), 10 Q. B. I). 457 ; 52 
L. J. Q. B. 894 ; 31 W. R. 649, D. C. 

Annotaiion : — ^Beld. Ashworth v. English Card frothing Co. 
(1904), 62 W. R. 607. 


SuB-SEcrr. 3 . — Discovery op Documents. 
See, generally. Discovery, Vol. XVIII., pp. 42 
et seq, 

533. Production of title deeds — Irrelevant parts 
sealed.] — Wayne’s Merthyr Co. v. Powell’s 
Dypfryn Steam Coal Co., [1880] W. N. 141. 

.] — See Discovery, Vol. XVIIl., pp. 143, 

151, 154, Nos. 917, 1025, 1049. 

Interrogatories as to title.] — See Discovery, 
Vol. XVTTI., pp. 219, 227, Nos. 1664, 1743. 


Sub-sect. 4. — Loss of Remedy. 

534. Effect of release.] — Ecclesiastk al 
Combs, fob England v. North Eastern Ky. 
Co., No. 658, post. 

535. Account limited to six years.] — Ashton v. 
Stock, No. 475, ante. 

636. .] — Glyn V. llowKLL, No. 173, ante. 

.] — See Limitation op Actions, Vol. 

XXXIL, pp. 518, .523, .524, Nos. 1759, 1794- 
1801. 

Fraudulent concealment.] — See I^imita- 

TioN OF Actions, .Vol. XXXIl., p. .526, No. 18H). 

As between mortgagor & mortgagee.] — 

Sec Limitation of Actions, \'oI. XXXIL, p. 
423, No. 1004. 

In cases of subsidence.] — See Part XHl.. Soct. 1, 
sub-sect. 4, B. (a), post. 


Sub-sect. 5.— DamacjIEs. 

A . Measure of Damage. 

(a) In General. 

537. Whether costs of bringing to bank always 
allowed.] — Job v. Potton, No. 554, post. 

538. .] — Trotter v. Mact.ean, No. 549, 

post. 

539. .] -JoTUEY V. Dickinson, No. 550, 

post. 

540. Action by copyholder against lord of the 
manor — Gross amount produced by sale — Less 
cost of working & profit.] — A.-(J. r. Tomi.ini-:. No. 
,502, ante. 

(5) Dona fide Belief in Title or Korpeeiaiion of 
Title. 

541. Value of minerals at pit’s mouth — Less 
costs of severance & bringing to bank.] — Wood r. 
Morewooi), No. 500, ante. 

542. .] — Jeuon n. Vivian, No. 701, 

543. .] — Ashton v. St()c;k, No. 475, 

ante. 

544. .]— .Toicky V. Dhucinson, No. 

.550, po.s7. 

545. .1 (’laments V. MArriiKWs, 

No. 572. 

546. — .] -’riio'iTER V. Mac lean, No. 

.549. post. 

(c) Frandiilcnt Taking. 

547. Value of minerals at pit’s mouth — Less 
cost of bringing to bank.] — Wood v. Morewood, 
No. 600, ante. 

548. .] — (1) The owners of a colliery 

entered into a contract with an adjoining land- 
owner for the purchase of his estate, without 
disclosing the fact, of whicli he was ignorant, that 
they had, without autlioiity, gotten a consider- 
able quantity of coal from under it : — Held : the 
ct. would not enforce the contract at the suit of 
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the purchasers, though the sale was not sliown 
to be at an undervalue. 

(2) In a suit by the landowner : — Held : the 
landowner was entitled to the value of the coals 
gotten under his land, with an allowance for 
raising, but none for getting, & to compensation 
in the way of wayleave & royalty for all minerals 
gotten by the defts. from their own mines & 
carried under his land. 

(3) If a man knows that he has committed a 
trespass of a very serious cliaracter upon his 
neighbour’s propeiiy, & linding it convenient to 
screen himself from the consequences, makes a 
proposal for tlie purchase of that property, lie 
certainly ought to communicate to the person 
with whom he is dealing the exact state of the 
circumstances of the case, & to say to him, “I 
regret that from mistake . . . l‘ have taken 
some two tliousand tons of your coal. ... 1 am 
ready to buy the property out & out, or I am ready 
to submit to the consequences of an action or an 
arbitration, or what you like, with nderence to this 
coal which I have taken” (JjORD IIatiierley, C.). 

(4) The ct. has now the power to grant com- 
pensation in respect of a continuously ac<;ruing 
damage de die hi diem, arising from a continuous 
trespass underground, which can only be stopped 
by injunction r(*straining any further conveyance 
of coal through resp.’s propcHy (Loiu) TTatiirr- 
LP]Y, C.). — I’HlLLirS V. hloMKKAY, FoTIIEROTTJ. ?’. 
PiilELTPS (1871), (1 Oh. App. 77(1, 1 j. 0. 

AnnoifUionft : — As in (2) Apld. VVilliaiUR r. Puggef t (1877). 4 fi 

Ji. J. Ch. 849 ; Whitwhain v, Westniin.sttT Brymbc Coal 

& Coko (!o.. 11 890] 2 Ch. r/.iH. 

649. .j — '^rht‘ owner of a mine com- 

menced to work from his own mine into an adjoin- 
ing mine vested in trustee's, in the bond fide belief 
that he was about to obtain fi’om Ibem a contract 
authorising him so to work, & gave to onc' of tlie 
trustees notice ihat he was about to commence 
working: — Held: (l)the working, though no 
contract w.as afterwards entered into, ihetrustei's 
had no po\V('r to make one, ought to be treated 
on the same footing as if it Jiad been conmu'nced 
inadvertently, & in taking an a(!<;ouni of the 
minerals gotten witliout autliority deft, was 
allowed the cost of severing them, as well as the 
cost of bringing tlieni i-o bank ; (2) from the time 
tliat notice was given to deft, tliat no contract 
would be made with him authorising him to work, 
his working was treated as fraudulent, & he was 
allowed only the cost of bringing tlu* minerals io 
bank. 

(3) So long as a wrongful woiking is to la* 
treated as inadvertent Slat. Limitations applies, 
& the account will only be directed for six years 
from tlie issue of the wu*it. 

(4) The onu8 is on deft, to .show that minerals 
gotten by him were gotten before the six years.- -- 
Troti'er V. Maclean (1879), 13 Ch. 1). oTi ; snh 
nom, Trotter v, Maclean, Trotter v. VAUtuiAN, 
Trotter v, Fletcher, 49 L. .T. Cli. 259 ; 42 
L. T. 118 ; 28 W. 11. 244. 

Annotalinna — As to (2) Apprvd. .Toiccy v. Dickinson (1881). 

45 L. T. 643. Reid. Biull Coal Mining CJo. v. Osborn**. 

11899] A. C. 351. As to (3) Consd. Bulli (^onl Mluliig Co. 

V. Osborno, [1899] A. 0. 35 1 . Reid, lie Astli’y & Tyldoslo v 

Coal & Salt Co. & Tyldesley (’oal (’o. (1899), 68 L. J. 

Q. B. 252. Generally, Mentd. Kalns r. Buxton (1880), 14 

Ch. D. 537. 

550. .]—(!) In assessing the amount 

of damages to be paid where another person’s 
coal has been wrongfully taken by an adjoining 
mine owner, if the wrongful woiking was by in- 


advertence simply, or under a bond fide mistake 
of title, the wrongful worker is entitled to deduct 
from the market value both costs of severance 
& of bringing to bank. If tJic wrongful act has 
been fraudulent, negligent, wilful, or wholly un- 
authorised & unlawful, only the costs of bringing 
to bank tire allowed. ]3ut in no case is the wrong- 
ful getter deprived of the costs of bringing to 
bank. 

(2) Defts. & pltfs. were the owners of adjoining 
coal mines. Defts.* servants, witliout the know- 
ledge of defts., trespassed on the mine of pltf., & 
therefrom took coal, wliich was brought to the 
mouth of defts.’ jiit : — Held : in taking an account 
of the money to be paid by defts. for the coal 
wrongfully taken, defts. were not entitled to deduct 
from tlie market value of the coal at the pit’s 
mouth the costs of severing the coal, but were 
entitled to deduct the cost of bringing the coal to 
bank. -Jok ey v. Dickinson (1881), 4.5 L. T. 
043 ; 20 Sol. Jo. 109, 0. A. 

661. .] — Where a colliery co. wilfully 

& secretly took coal from an adjoining prtiperty, 
& th<' fact was not brought to liglit for many years 
afterwards, As no laches could be attributed to 
the adjoining owner in not discovering the exist- 
ence of the wrongful workings ; — Held : Slat, of 
Limitations had no aiiplication &. tiu; adjoining 
owner was eniit h'd to rt^cover from the wrongdoers 
the value of the coal so wrongfully taken, tV:, in 
the (5ase of a winding-up, tium to prov(^ for t.hat 
amount. Bclli Foal Minjno Co. r. Osborne, 
118991 A. V. 351 ; 08 L. J. P. 0. 49 ; 80 L. T. 
430 ; 47 W. 11. 51.5 ; 15 T. L. li. 2.57, P. C. 

’ AnuntnHim Reid. OflkrrK r. Ellis, 11914] 2 K. B. i;i«. 

(f/) I nadvvrldit Tal’inff, 

652. Value of minerals at pit’s mouth—Less 
costs of severance & bringing to bank.]— (1) In 

assessing compensation for coal already gotJen by 
deft... tlie ct., Ixdng of opinion that he had worked 
it inadvertently. K not fraud uhmtiy, held that he 
was to ])ay (iuiy tin; fair value of such coal, ns if 
he had purchas(‘d the min(‘ from ])Itf. 

(2) PJ if. is entitled . . . i o the injunction which 
is askt*d for against, iho fut.ure working of the 
ro.‘il by deft. (Mai.ins, V.-C.).- lliLTON r. WOODS 
(181*, 7), L. K. 4 Fq. 432; .30 L. J VU, 941 ; 10 
L. T. 730 ; 15 W. P. 1105. 

AnnMinm As to (1 ) Consd. Llynvi Co. v. Brogdun (1876), 

L. B. 11 Eq. 188; Trottor w. Macloan (1879), J.'l Ch. D. 

571. Refd. Eccl. CoiiirK. for England r. N. p]. Ily. (1877), 

4 Ch. D. 845. amernliu, Mentd. Poinvlaii (liiano Co. v, 

Dreyfus (1887), [1892] A. C. 170, n. 

553 , .] — Where coal l.as been wrong- 

fully taken by working into tlie mine of an ad- 
joining owner, the trespasser, in the absence of 
any suggest.! on of fra ud, will be treated as the fiur- 
c lias<*J- at. the pit’s moutli, & must pay the market 
value of the coal at the pit’s mouth, less the actual 
disbursements, not including any prolit or trade 
allowances, for severing A: bringing it to bank, 
so as to place the ownt*r in th(' same position as 
if lie bad himself severed Ai raised the coal. — 
lie Pnitei) Merthyr (Jolliekies Co. (1872), 
L. R. 15 Eq. 40 ; 37 J. P. 148 ; 21 W. R. 117. 
Annntahon: — Refd. Trotter r. Maclean (1879), 1.3 Cli. D. 

574. 

554 ^ ,] — It is not ilestructivc waste 

for a tenant in common of a coal mine to get, or 
to licence another to g(?t, the coals, he, the working 
tenant, not appropriating to himself more than 
ins share of the ])roccieds. Pltf., a tenant in 


part VI. sect. 2. SUB-SECT. 6.— A. (d). 

p. Value of minerah removed- -Le,$ eoet ofraiHno * erfroc«np.l-LBHAN «. D1IM.N (189S). 19 V. L. H. TSO.-AtlS. 
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SecL 2. — Bights against persons wrongfully 

minerals: Svib-s^. 6, A* (d), (c), (/), (g) & (^)> 

common of a coal mine, had notice of negotia- 
tion, which was followed by a lease for three 
years, in which he did not join, by his two-co- 
tenants, dated in Dec. 186.5, of two undivided 
thirds of the coal with licence to work the coal. 
Under this licence some coal, but considerably 
less than two-thirds of the whole, was raised, & 
one-third of the royalty was kept by the licencee 
for pltf. A negotiation for a further licence was 
on foot, when in Oct. 1872, y)ltf. filed the bill 
against his co-tenants & the licencee, praying for 
an inquiry as to the value of the coals raised : & 
an account against all defts. as trespassers ; for 
an injunction & receiver ; <fc for damages : — Held : 
the working was not a trespass ; & pltf. electing 
to dismiss the bill with costs against his co-tenants, 
decree, without costs, against the licencee for an 
account of the value at the pit’s mouth of the coal 
raisc'd, less costs of getting & raising, & for pay- 
ment of one-third to pltf. 

No authority has been referred to, & I believe 
none can be found, to say that the rights of tenants 
in conunon in a mine arc not as extensive as can 
be suggested for each of these tenants to do what 
he wills with the undivided propeHy, provided 
always that he does not take more tlian his share. 
... If a wrongdoer does an act w^hic.h, if it w'cre 
the cas(.‘ of a chaftel, A; capable of sustaining 
an indictment, w'ould amoi.nt to larceny— then the 
most rigorous inodti of faking the accounts is 
that which is adopted against him. If it has 
been by inadvertence, or by negligence, not 
culpable as tortious, in any other sense— then 
pltf. is entitled to the value of the coal at the pit’s 
mouth, allowing nothing for tlie mere severance, 
hui allowing for the transport of the coal to tlie 
pit’s irioufh (Dacon, V.-O.). — Jon v, Potton 
( 1875), L. P. 20 Eq. 81 ; 4 4 L. J. Ch. 262; 22 
L. T. 110; 22 W. 11.588. 

Amwiaiicni Distd. Glyn r. Howoll, flDOS] 1 CUi. (560. 

655. .1 — TuorrKU r. Maolkan, No. 

549, anie, 

556. .] — L. was the owner of a small 

piece of land surrounded by coal mines which had 
been let to K. R. by mistake worked the coal 
under li.’s land, A Ji. sued R. for the value. L.’s 
land was so small that he could not have worked 
his coal with pi’ofit to himself ; — Held : L. was not 
entitled to recover from R. the full value of the 
coal, but only a sum equal to a royalty at the rate 
paid for the adjacent coal, plus surface damage. — 
Livingstone v, Rawyards (’oal Co. (1880), 
5 App. Cas. 25 ; 42 L. T. 334 ; 44 J. P. 392 ; 28 
W. R. 357, H. L. 

Annaiaiions : — Consd. Tucker v. Liiisror (18S2), 46 L. T. 198. 

Distd. Taylor v, Mostyu (1886), .S3 Ch. D. 226. Consd. 

Whitwham v, Westminster Brymbo Coal & Coke Co., 

[1896J 2 Ch. 538 ; Bull! Coal Mining Co. v. Osborne, [1899] 

A. C. 351 ; Eden v. N. E. By., [1907] A. C. 400. Reid. 

J^eruvian Guano Co. v. Dre^us (1887), [1892] A. C. 

170, n. ; Drtjyfus r. Peruvian Guano Co. (1889), 42 Ch. D. 

66. Mentd. He A. B. & Co. (No. 2), [1900] 2 Q. B. 429. 

557. .] — .Toicey Dickinson, No. 

550, ante, 

558. Less costs of bringing to bank 

only.] — Pltfs., who were owners of a coal mine, 
(daimed damages against the owners of an adjoin- 


ing mine for having broken their barriers A worked 
their coal. The wrongful acts were committed 
in 1863 while the adjoining mine was being worked 
by the Hartlepool Ry. Co. The boundaries of 
the two mines were settled by mutual agreement 
in 1862, A after some lengthy neptiations a re- 
lease was executed in 1864 by which all previous 
wrongful acts were condoned A released on both 
sides. An Act of Parliament was passed in 1863 
by which the Hartlepool Ry. Co. were to sell their 
mines within five years ; A in 1865 the railway 
CO. was amalgamated with deft, co., A all tlieir 
assets A liabilities were transferred to them ; — 
Held: (1) although it was ultra vires of the 
railway co. to work mines, the Act of 1863 implied 
that the co. were to have power to work their 
mines until the mines were sold, A upon the 
amalgamation with deft. co. the latter became 
liable for the wrongful acts of their i)i*edocesaorB. 

That it is ultra vires of a railway co. as liarbour 
co. to work collieries docs not A cannot, in my 
opinion, admit of the slightest doubt (Malins, 
V.-C.). 

(2) The wrongful acts committed in 1863 were 
not condoned by the release of 1864, pltfs. having 
liad no ground for suspecting that while the 
release was in negotiation tlie pi*evious settlement 
of boundaries liad been broken. 

(3) There must be an account of all coals A 
other mattjrials worked by the W. H. (Company 
from the W. (k Colliery A the mines therein com- 
prised, A the value of such coal at the pit’s mouth, 
making to defts. all just allowances for the costs 
A expenses incurred by them in bringing such 
coal to the pit’s mouth, but not including the cost 
of getting or severing the coal (Malins, V.-C.). — 
Ecclesiastical Combs, for England v. North 
Eastern Ry. Co. (1877), 4 Oh. D. 845 ; 47 L. J. 
Ch. 20 ; 36 L. T. 174. 

Annotations : — As to (3) Reid. Trotter v. Maclcnn (1879), 13 

Ch. D . 5 7 4 . Oencr allu, Reid. He Astley & Tyldesley Coal & 

Salt Co. & TyldoHley Coal Co. (1899), 08 L. J. Q. B. 252 ; 

Bull! Coal Minirifir Co. v. OBbomc, [1899] A. C. 351. Mentd. 

OJbbB r. Guild (1881), 8 Q. B. D. 296. 

{e) Negligent Taking. 

559. Value of minerals at pit’s mouth — Less 
cost of bringing to bank.] — Wood v , Morewood, 
No. 500, ante, 

660. .] — .loiCEY V. Dickinson, No. 

550, ante. 

661. .] — Taylor r. Mostyn, No. 402, 

ante. 

if) Owner Standing By. 

562. Value of minerals at pit’s mouth — Less 
costs of severance & bringing to bank.] — ^.Teoon v. 
Vivian, No. 701, post, 

563. J — Trotter v. Maclean, No. 

549, ante. 

(g) Unauthorised or Unlawful Taking. 

564. Value of minerals at pit’s mouth — Less 

costs of bringing to bank.] — Lly^nvi Co. v . Biiog- 
DEN, No. 450, ante. * 

505 , ,] — JoicEY v. Dickinson, No. 

550, ante. 

566. Loss of value of unworked coal.] — Deft, 
wrongfully worked pltfs.’ coal, so that some coal 
left in lai‘ge pillai*s was rendered partly by the 


PART VI. SECT. 2. SUB-SECT. 6.— 
A. (e). 

6S9 i. Value of minerals at piVs 
mouth — Less cost of hringing to hank. ] — 
The measure of damatfos for ore 
nogliffently abstracted oy trespass 
workings is tho same os if the trespass 


is wilful, & only the cost of bringing 
tho ore to the bank will be allowed. 
The value of the ore so abstracted Is its 
value to Its owner at the time of the 
taking. — Last Chance Mining Co., 
Ltd. V. American Boy Mining Co., 
Ltd., 2 M. M. Cas. 150.— CAN. 


PART VI. SECT. 2, SUB-SECT. 6.— 
A. (g). 

q. Actual damage must he 8houm,\ 
— An attempt to locate another claim 
on the same ground during the close 
season is merely an unauthorised tres- 
pass, a “Jumping.** Unless actual 
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ofTect of crushing less valuable to work : — Held : 
inasmuch as the physical constitution of the un- 
worked coal was changed, damages would bo 
iriven for the injury to the unworked coal.-- 
Wjlliams V. Baggett 0877), 46 L. J. Ch. 849 
h L. T. 96 ; 25 W. B. 874. 


(h) Wilful Taking, 

567. Value of minerals at pit’s mouth — Deduc- 
tion of costs of bringing to bank.]— Where deft., in 
working his coal mine, broke througli the barrier, 
& worked the coal under the land adjc^ining, 
belonging to pltf., & raised it for purposes of sale. 
In trespass for such working : — Held : the proper 
estimate of damages was the value of the coal 
when gotten, without deducting the expense of 
getting it. 

I remain of the same opinion as I entt»rtained at 
the i^rial [that pltf. would have been entitled in 
tin action of trover to the valium of the coal as a 
chattel] (Parke, 33.). — Martin v. Porter (J8.S9), 
5 M. iSt W. 3r>l ; 2 Horn As H. 70 ; 151 R. 

149. 


An.noiaiiov» : — Apld. Morgan r. Powell (1842), II (J. R. 278. 
Folld. Wild V. Holt (1842). 1) M. & W. «72. CoMd. Reid 
r. Fairbanks (18511), 18 C. H. «i)2 ; Jlilioii r. WooUh 
(1807), \j. R. 4 Eq. 432. Apld. Llyiivi (!o. Rroerdeii 
(1870), L. H. 11 Eq. 188. Consd. Jegoii v. Vivian (1871), 
0 Cii. App. 742 ; Peruvian Guano (Jo. v. Dreyfun (1887). 
11802] A. C. 170, n. Apld. Wliltwhani v. WoatiiiliiKtcr 
Rrymbo Coal & Coke Co., 1 1 896 1 2 Cli. 538. Refd. Wood v. 
Morewood (1841), 3 Q. B. 440, ii. ; Hood v. Etustoii (1856), 
2 GUI. 092 ; Phillips v. Honifray, Fotliergill r. J’hillipH, 
(1871), 0 Ch. App. 770 ; Brown v. Bibbu (1877), 37 L. T. 
171 ; Trotter v. MacOean (1879), 13 Ch. D. 574 ; Dreyfus 
V. Peruvian Guano Co. (1889), 42 Ch. D. 00 ; I’liillipH r. 
Homfray (1890), 59 L. J. Ch. 547. Mentd. Whlthani v, 
Kershaw (1885), l(i Q. B. 1). 013. 


568. .] — (1 ) In trespass for brc'aking 

& enU'ring pltf.’s mine & taking coals, twidence of 
working jby pltf. in another part of samc^ mine, 
within 80 yards of the plac(' of the alleged tres- 
pass, coupled with a statement by deft., tliat h(‘ 
iiad got the coal, & was willing to pay such amount 
as should be settled by arbn., was held to be «‘vi- 
denc<‘ of pltf.’s being in possession of the jdace 
wher<^ the trespass was committed. 

(2) In trospass for taking coals from pltf.’s 
mine, where deft, is a mere wrongdoer, the measure 
of damages is the value of th(j coals at th<^ time 
when they first existed as chattels, & deft, is not 
eiiti(/led to any deduction for the expense of getting 
tliem, or for a rent payable to the mine owmu* on 
coals got from the mim;. 

As to the damages, th(*. jury are at liberty 
give the full value of tin? coals, calculated at the 
time when they first exist as chattels, without 
deducting the expense of getting them, according 
to the rule laid down in the case of Martin v. 


Porter^ No. 567, ante, which is a very salutiiry 
one, because the parties must know — at least 
they may know by proper drilling — that they 
are trespassing on their ncighboui’s’ property 


(Parke, B.). — Wnj> v, Hot.t (1842), 9 M. & W. 
672 ; 1 Dowl. N. S. 876 ; 11 L. .T. Ex. 285 ; 152 
E. B. 281. 


AmutlfUvnut :■ 
Ii. 

625 
170, n. 

569. 


{2) Coxisd. .Teeoii r. Vivian (1871), 40 
I. J. (Jh. ,189. Refd. Chew r. HoJclen (1843), 1 L. T. O. S. 
25 ; I*cruvlan Guano Co. v. Dreyfus (1887), [1892] A. C. 


. 7 -*] — Ir trespass for digging pltf.’s 

coals in his mine, &; taking & converting them, 
the proper measure of damages is the value of tin* 
coal when it was first severed from the mine : if 
deft, has afterwards removed the coal & brought 
it to the pit’s mouth, pltf. cannot recover damages 
according to the increased value given to it by 
these operations, though ho may have liad no 
opportunity of claiming the coal before they were 
performed. I)eft., therefore, in trespass, must 
be allowed in damages for Ids exiionso & labour 
in removing the coal & bringing it to ibe pit’s 
mouth, but nol; in first severing it from the mine. — 
Mor(]!AN V, Powell (1842), 2 Q. B. 278 ; 2 Gal. & 
Dav. 721 ; 11 1^. J. Q. B. 26.2 ; 6 .Fur. 1109 ; 1 14 

E. Jt. 51.2. 



r. WoodK (1867), L. H. 4 Eq. 4.32 ; .loproii r. Vivian (1871 ), 
6 Cli. App. 742 ; J'uriiviari Guano C!o. v. DivyCus (1887), 
11892] A. C. 179, n. Mentd. WhiMiain v. KtU'.sliaw (I88.'i), 
10 (i. B. D. 613. 

570. ^ .] — In ti‘(‘spass for taking coal 

from a mints whercs d(‘ft. is a wrongdotu*, Gio 
mtuLKUit* of damages is tln^ pilct^ that coulil h<^ got 
for it when taktm out t)C tlit^ mine, At- not the value 
of it at the shaft. — G rew v, Holden (1812), I 
Ia T. O. S. 625. 

571. .] — JOICEY V, Dkikin.son, No. 

550, ante, 

572. .] — It appeal's to mo to be 

analogous to the case of miritu'S working adjoining 
mines wht*rt^ one takes tlu* coal of the other. If 
lit? dot's so, knowing that he has no right tt> it A- 
with the inl^mtion of {t.pprt)])iiaHi]g l-o himst'If 
the coal td tht' tdher, ht‘ gets nt> allovvancti what- 
ever for thti t'xpense t>f getting it , hut if he dot's 
it with tht^ hont'st belit'f Hiat it i.s hi.s own eoal, 
lie is t'lilitletl to tht‘ exptmst' of st*vt‘iing it Ai 
bringing it up ((U)TTt>N, Jj..l.). (h.EMENT.s v, 
JMA'rmEWs (ISSIl), 1 1 q. B. H. SOS ; .52 h. .1. Q. 13. 
772, G. A. 

Anmdations : — Mentd. Josopli r. Lyons (1881), 15 ii. B. D. 
280; Roovos v. Barlow (1884), 12 (). B. D. 436; Ita 
Clarko, Coombo v. Cart,or (1887), .36 Cli. 1). 318 ; Tallby r. 
Gflilcial Roceivor(1888), 13 App. Cob. 523. 


Ji. Damages in nature, of Interest, 

See Civil Procedure Act, 1823 (c. 42), s. 29. 

573. Right to damages in nature of interest — 
Action for account.] — Phillips v. Homfray, No. 
457, ante. 

Reference to special referee.] — See Judg- 
ments, Vol. XXX., !>. 176, No. 415. 


damage be ehown, nominal damages 
only vrtll bo awarded for the trespass. — 
Kootenay Mining Aitealh (1884), 
1 M. M. Cos. 31 ; IB. 0. 11. pt. 2, 39.— 
CAN. 

PART VI. SECT. 2. SUB-SECT. 5.— 
A. (h). 

r. Value of minerals at pU*s 
mouth — Without deduction of cost of 
raising db extracting — Application of 
doctrine of per eotifusionem.] — A.-G. r. 
Lansbll (1884). 10 V. L. R. 84.— AUS. 

t. .] — Lamb v. 

Kincaid (Y. T.) (1907), 38 5S. C. R. 
616.— CAN. 

a. .] — In the case of a 

wilful trespasser, the amount of 
damages to bo assessed against him, 

J. — VOL. XXXIV. 


following the harsher nUe, should ho tho 
full value of the gold recovered without 
any thsductlon being made for tho 
expenses incurred in roct»vcring the 
same.- Oi^jkn r. Dk8Jablaih (Y. T.) 
(1910), 15 W. L. R. 72.— CAN. 

b. — .J — YtJKoN Gold Go. 

l». BoVJ.K (JONCEHSlONrt, LTD. (B. C.), 
119J9J 3 W. W. R. 14.5.— CAN. 

c, . 1-^ Whei*e dofts. 

without Iwivc quarried on tho land of 
pltf. & removed a lai-go quantity of 
stone therefrom pltf. was 

entitled to recover by way of damages 
the value of the stone after it bad been 
quarried & defts. were not entitled to 
a deduction therefrom of tho cost they 
had inourrod in quarrying tho stone. — 
Dajiba Anandrav V . Bombay -Baboda 


& Central India Ry. Co. (1869), 0 
Bom. A. C. 235.— IND. 

d. Deduction of cost of haul- 

ing but not cost of severance A — Where 
one claimholdeT has committed a 
wilful Sc tortious tresiiass Sc ooiivorslou 
of his neighbour's dlamondiferous soil, 
the measure of.damagos is the not value 
of tho ground when delivered at tho 
margin of the mine, after allowing for 
the cost of hauling, but without deduct- 
ing the cost of severaneo. — H all v. 
COMPAGNIB FUANOAISE DEH MINES DK 
Diamantb DU Cap (1883), 1 H. C. 464. -- 
8. AF. 

e. Harsher rule — No deductUms 
aXloused — Not necessarily applicable, 
Fleming v . McNeill 0903), 7 Terr. 
L. R. 192.— CAN. 


U U 
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658 

Se<A, 2. — Rights . against persons tororwfully taking 
minerals : Svb-sect. 6, C. Sects. 3 4. Part 

VIP Sects. 1 S 2 : Std)~sect. 1.] 

C. Application of Damages Recovered as hetween 
Limited Oumers. 

574. Right of lessee.] — J. ch^mised land to pltf. 
at an annual rent for twenty-one years, with liberty 
to dig half an acre of brick earth annually ; the 
lessee covenanted that he would not dig more, or if 
he did, that lie would pay an increas(*d rent of £376 
per lialf acre, being after the same rate that .the 
whole brick earth was sold for. A stranger dug 
& look away brick earth ; the lessee recovered 
against him the full value of it : — Deld : ho was 
entitled to retain t.he whole damages. — ^A ttersoll 
V. Stevens (1808), 1 Taunt. 1-83 ; 127 E. R. 802. 
^^nnoiation Distd. Toloinan v. Portbury (1870), L. II. 5 

y. B. 288 . 

575. Right of tenant for life not Impeachable 
for waste.] — Re IUbrinoton, Gamt.en v . IjYon, 
Mo. 280, ante. 

Compensation for minerals compulsorily 

acquired.] — See Compulsory Purchase op Land, 
Vol. XI., p. 248, Mos. 1500-1603. 


Sixrr. 3 -REMEDIES FOR MALICIOUS DAMAGE. 

See CimnNAL Law, V"o1. XV., pp. 1034-1085. 


Note. — The references in this section are to pages 
it nurnbers in Compulsory Purchase op Land, 
Vol. XI. 

Notice of intention to work & counter-notice.] — 
See pp. 154-150, 1.59-101. 

Compensation where mining communications 
affected.]— p. 150, Nos. 309, 370. 

Compensation when working stopped — Railway 
Clauses (Consolidation) Act, 1845 (c. 20).] — See 
pp. 1.50, 157, Nos. 371-370. 

Waterworks Clauses Act, 1847 (c. 17).] — 

See pp. 157, 158, Nos. 377-380. 

Public Health Act, 1875 (c. 55).]— 

p. 158, No. 381 

Private Acts.] — See pp. 101-103, Nos. 401 ~ 

412. 

Compensation where minerals unworked but 
likely to prove profitable.] — See p. 120, No. 
103. 

Mineral contents of land taken — Burden of proof.] 

—See p. 131, No. 189. 

Superfluous lands — Whether minerals apart from 
surface included.] — See p. 283, No. 2120. 


Part VII. — Contracts. 


Sect. 1.--IN GENERAL. 

See Law of Property Act, 1925 (c. 20), s. 40. 

SeCy generally^ Contract, Vol. Xll., pp. 118-172. 

576. Application of Statute of Frauds — In- 
terest in land ” — Agreement to share profit & loss 
of colliery — Not affecting ownership of land.] — 
The Jjoni (4ianc(41or upon appeal affirmed llie 
decree upon the points decided at the Kolls ; & 
held further, that the case was not within Stat. 
Frauds ; the question being, whetlier a pai’tnership 
subsistixl in the trade of a colliery : a question 
of fact to be tried by evidence, as upon an issue ; 
the interest in the lease piissing, as an incident to 
(4ic trade, by operation of law ; & the evidence 
from books & hitters was admitted ; & an issue 
rc'fused. 

The case is m<»rely a ca.se of agreement to sharci 
l)i‘ofit & Joss in the trade of a colliiiry ; which does 
not at all affect the ownei'ship of the land (Lord 
Loughborouuh, C.). — Forster v. Hale (1800), 
5 Ves. 308 ; 31 E. li. 603, L. C. ; affg. (1798), 3 
V(is. 096. 

nnotatiims : — Consd. Dale v. Hamilton (184(1), 6 Hare, 
; Jic MatthowB’fl Settlmt., Smith r. Matthews (18G1), 
Do ti. E. & J. 139. Refd. Gray r. Smltli (1889), 43 

Gh. I). 208 ; Ihimics v. Evaim (1899), 16 T. L. R. 113 ; Re 

Do Nicols, Do NIcoIh v. Curlier, [19U0] 2 Ch. 410. Mentd. 

Rochofouoauld v. Bousteud, {1897] 1 Ch. 196. 

577. Involving purchase of 

Interest In land itself.] — An agreement between A., 


a lessee of a mine, & B., to become partners in the 
mine, paying the reserved rent, sub-letting the 
mine at a royalty, & dividing the profits : — Reid : 
to be witliin Stat. Frauds, & not sufficiently pi-oved 
by a 1 ‘eceipt signed by A. & given to B. for a sum 
os B.’s share of the head rent of the mine, the sum 
being exactly half of that rent. 

The agreement was one for the purchase of an 
interest in land, which was not reduced into 
writing so that its terms can be ascertained (1x)RD 
Cranwortii, C.). — Oaddick r. Skidmore (1857), 
2 I)e G. ^ J. 52 ; 27 L. J. (.^h. 153 ; 80 L. T. O. S. 
205 ; 3 Jur. N. S. 1185 ; 6 W. R. 119 ; 44 E. R. 
907, L. 0. 

Annotations Reid. Isaacs v. Evans (1890), IG T. L. B. 

113 ; Itc Do Niools, Do Nicols v. Curlier, [1900] 2 Ch. 410. 

578. Agreement to pay for surface 

damage.] — .T., the occupier of .land, verbally agreed 
with G. to allow him to open a quarry & ei'cct a 
limekiln & work same on such land, provided 0. 
would pay him for any damages that might be done 
to the land by erecting & working same : — Held : 
this was an agreement to pay for surface damage, 
& not for an interest in land within Stat. Frauds. — 
Griffiths v. Jenkins (1864), 3 New Rep. 489; 
9 L. T. 732 ; 10 Jur. N. S. 207 ; 12 W. R. 533. 

579. Agreement for Indemnification 

of retiring colliery manager.] — C. (applt.) & J. & T. 
were partners in working a coUiSry, of which they 


PART VII. SECT. 1. 

1. Application of Statute of Frauds 
— Statute must be pleaded. ] — Kennedy 
V. CuiiRiE (1890), 17 N. S. W. L. K. 
(Eq.) 28 ; 12 N. S. W. W. N. 105.— 

AUS. 

E. .] — To maintain tho 

defence of StAt. Frauds to an agreement 
for solo or transfer of a mineral claim, 
both that statute & Mineral Act, 1891, 
H. 84, must be pleaded. — S tubsi v. 
Brown (1897), 6 B. C. H. 380 ; 1 


M. M. Cos. 195.— CAN. 

h. .] — Tho Interest of a free 

minor in his mineral claim is an 
interest in land & an agreement not in 
writing respecting it cannot bo enforced. 
— Fero V. Haij7(1898). 0 B. C. R. 421 ; 
1 M. M. Caa. 238.— CAN. 

k. .] — M. transferred to 0. 

a portion of an interest in mining areas 
which he claimed was held in trust for 
by ; tho subject of 

the alleged assignment was an interest 


In lands within Stat. Frauds &; not 
merely an interest in tho proceeds of 
the sale as distinguished from an 
interest in the areas thomaelyos, & 
consequently, pltf. could not recover 
on account of failure to comply with 
that statute. — M cNeil v. Corbett 
(N. S.) (1907), 39 8. 0. R. 608.— CAN. 



m. .] — T. gave pltf. a memo- 

randum whereby for 150, T. agreed 
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Part VII.— Contracts. 


were the lessees, under an agreement for a lease 
from the freeholder, & of which P, (resp.) was the 
manager, at a salary of £1 a week. The concern 
being in want of money, J., T. & P. borrowed of 
a bank, on their joint note, £1 60 to pay the colliers* 
wages, on which note P. was nfierwards sued, & 
judgment obtained against him, & he was also 
summoned by the colliers for wages, which he 
was adjudged by the magistrates to pay. At a 
meeting subsequently held to consider tlie best 
means of forming a limited liability co. of which (1., 
applt., & P., resp. & also .T. & 'P. were present, 
applt. refused to join the co. unless resp. retired 
fi*om all connection with it, when it was agreed, 
by all present, that £00 should be paid to resp. 
“ for any interest he might have, & for his services 
rendered in working the collieiy.’* Resp. sued 
applt., together with J. & T. in the county ct. 
(abandoning the excess above £50) for breach of 
tlieir promise to pay him the £00 : — Held : (1 ) the 
interest of resp. in the colliery was not an interest 
in or concerning land, within Stat. Frauds, s. 4, 
& therefore the agreement for bi-each of wliich the 
claim was brought need not be in writing ; (2) as 
manager, resp. might bo liable to be sued by 
creditors & workmen, & in various ways, & so 
had an interest the giving up of wliich formed 
a good consideration for defts.’ promise. 

Two objections have been taken on the part of 
applt. First, that the agreement above-mentioned 
was a contract concerning land, or an int(iT*e8t in 
land, & so should have been in writing, under Stat. 
Frauds. No doubt, if it had appeared that pltf.’s 
interest had been an interc'st In land, the objection 
would have been formidable & ought to prevail. 
But it appears from the case that ])ltf. was the 
manager of the colliery (Kelly, O.B.). — Ciieadle 
r. PnocTOR (1868), 19 L. T. 289. 


Sect. 2.— CONTRACTS FOR SALE OF LAND 
CONTAINING MINERALS. 

Sub-sect. 1. — Effect of Absence of Titijs 
TO Minerals. 

See^ generally, Sai.e of Land. 

580. Whether contract enforceable.] — 1£ay- 
PoiiD V. Griddle, No. 62(1, post, 

581. .] — Land was described in a contract 

for sale as freehold, but it was shown by the abstract 
that it was formerly copyhold, had been 
enfranchised under Enfranchisement Acts. A 
decree was afterwards madti at the suit of the 
vendor for specific performanct*, & a general 
inquiry directed as to title ; in the course of wliich 
the purchaser for the first time objected that the 
minerals were reserved to the lord of th<* manor 
under Enfranchisement Acts : ~ Held : ( 1 ) the 

objection was fatal to the title ; (2) but as the 
purchaser had taken the objection so late he was 
not allowed liis costs. — UrrEUTON v. Nickolson 
(1871), 6 Ch. App. 430; 40 L. J. Ch. 401 ; 25 
li. T. 4 ; 36 J. P. 632 ; 19 W. R. 733, L. JJ. 
Annotations : — As toil) Refd. He Lord & Fiillertori ’k Contract 

(1896), 44 W. H. 195 ; He Jackson & Haden’s Contract, 

[1906] 1 Ch. 412. OenercUly, Mentd. McGrory v. Aldordale 

Estate Co., [1918] A. C. .'iOJ. 


582. Failure to object within stipulated 

time.] — Advertisement of an estate for sale by 
auction described as containing “ coal which was 
then in the course of working in the adjoining 
estate ’* : the vendor having no right to the coal 
Si mineivds under the surface : the conditions of 
sale (which did not allude to the vendor liaviiig 
such a right, & which at the sale was stated by 
th(? auctioneer to bti in anotlier party) stipulated 
that the vendor’s title should be deemed accepted 
unless the purchaser declared within one month 
after tlui (lelivc'iy of thi‘ abstract of title his 
dissatisfac^tion, & that if any error, misstatement, 
or omission should be discovemd in the description 
of the property, same should not vitiate the sale 
but should be the subject for compensation. On 
tlie face of the abstract, which was duly delivered, 
th(‘ right to dig coals, etc., appean^l not to bo 
in the vemdors. A purchost^r made no objection to 
the vendors’ title within the stipulated time. On 
a claim filed by tlie vendors for specific perform- 
ance, Si a cross claim by the purchaser for com- 
pensation, tlie Vice-(/hancellor dismissed them both 
without costs. An appeal from that decree by 
the purchaser was dismissed, &, by consent, a 
decree was made for specific ])erformance. — 
Smithson v. Powell, Powell r. Smithson (1852), 
20 L. T. O. S. 105, L. C. 

583. Vendor willing to compensate pur- 

chaser.] — Re Harorea VES & 'J’hompson’s Contract 
(1880), 32 Gh. 1). 151 ; 50 L. .). Gh. 199 ; 55 L. T. 
239 ; 34 W. R. 708 ; 2 T. L. R. 081, G. A. 


Annotations : — Consd. He Davis & Cuvoy (1888), 40 Ch. D. 
601 : He Wilsons is’; Stovons’ Cont.mol, 1 1 894] 3 Ch. 646. 
Refd. King V. Chairihcrlayn, 118871 W. N. 168; He 
Higgins & Pcrcival (1888), 69 L. T. 213; He Bryant & 
Cullingrord to Baminglmni (1889), 62 \ 

Boulton &Cullingford’8Contrao1 (No. 2) (1893), J7 Sol. Jo. 
248 ; He Lord & Fallortou’s Contract., 118961 1 Ch. 228 ; 
He Marshall & Salt’s (’ontract, 11990] 2 Cli. 202 ; He 
llaodicko & Llpskl’s Contract, 1 1 90 1 j 2 Ch. OOtM He 
Furnoaux & Alrd’s Contract,, 11906) W. N. 215. Mentd. 
/ec Jafjksou & VVoodlnirn’s Contract (1887). 37 Ch. D. 44 ; 
He Arhih Sz Class’s Contract, 11891] J Ch. 601. 


584. Right of purchaser to rescind — Though 
time for completion of contract not expired.) — 

On A])r. 17, 1889, deft.’s agent wfok? to pltf.’s 
agent olTering £800 ftu’ a iiouse of pltf. On Apr. 
25 pltf.’s ag(mt, by his authority, wrote*, aooopting 
the offer. Si stating that possession would he given 
at mid-summer. I’lf f.’s sohs, s(‘nt tf# deft.’s solr. 
a draft eontraet containing sp(‘cial e;onditions, 
wliicJi dcfl.’s solr. struck out. On May 11 pltf. s 
solrs. wrote to solr : “ W(* cannot (jonsont 

f-o all your nlb'rations, whicli, in fact, m.'ike the 
contract almost an oi)en one.” On May 17 
deft.’s solr. st*nt back tlie draft with a hitter 
stat.mg tliat he could not aelvise^ liis client to go 
on with the* negoti/itions. Pltf.’s solrs. sent back 
the draft with some vai iations Si wit h the abstract 
of title;, from whiedi it ai)pe;arod that the land 
was onf ranch isecl copyhold. Si that the vendor 
had not the mines. On May 29 deft, s solr. wrote 
to pltf.’s solrs. that, as pltf. had not the mines, 
he could not advise his client to go on with the 
matter. Veit, according refused k) T>w>ceed. 
Pltf. negotiated with the; lord of the manor for 
the purchase of the mines, but did not obtain a 
conveyance of them till Sept. In the meantime, 


to transfer to pltf. a one-half intoniHt 
in any mining claim he might acquire 
on his prospecting trip ** in or around 
O^alt district •’ ; if Stat. 
I^nds had any application to right 
of pltf. to maintain the action, that 
applioation had been destroyed by 
Mi^ng Act, 1908, s. 71. — Ciibvrier 
V. Trusts k Guarantee Co. (1909), 
14 0. W. R. 101 ; 18 O. h. R- 647.— 
CAN, 


ART VII. SECT. 2, SUB-SECT. 1. 

580 i. WfteUier conlrart enforceable.]^ 
1 an action tirought by the vendor for 
Ducific performance of a compact for 
ilo of land conUining nihn rals 
^fld : tLe purchaser should bo dls- 
[lai-gcd from the said contnwt unless 
ae vendor made a to the 

ilncrals. — L ee v. Sheer (Alla.) (1914), 
0 W™. R. 273 ; 7 W, W. B. 927 ; 19 
>. J.. U. 36.— CAN. 


680 ii. .1 — Ewinu v. McGill 

1916), 30 W. L. R. 462 ; 7 W. W. R. 
147 ; 8 Alta. L. R. 104.— CAN. 

580 iii. .1 — Barton v. Downes 

1842), FI. & K. 606.— IR. 

580 iv. .1 — Martin •'tJ. Cotter 

'.t -Tn. fe Lafc. 496. — IR. 


n. Right of purchaser to rescind — Not 
after ^ry into possession.]-— Under an 
agreement lor the sale of land the 
U U 2 
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Sect. 2. — Coniracta for sale of land contain W4/ 
minerals: Snb-aecAs, 1 , 2 ct* H.] 
on June 22, 1889, pltf. commrncod this action for 
spoc^iflc pcrfoimanco or damaj^es. The jiidyjfi 
held that the Ictk'i-s of Apr. ronstit iit*(»d a contract, 
tSi that it wiiH not alTertt*d l»y tlicj 8ii))Roqii('nt 
convspoiidcjioe ; init tliat, lus liad occasioned 
the diftieiiUy hy insisting on HtipnJatioiis to which 
he W 2 i 8 not entitled, tln^ ae<ti(»n must b<' disniisKfui. 
Pltf. appealed : - //c7d ; (1) iih in May, 1889, the 
vendor had not power to convey the ininett, noi* 
power to compel a conveyance of thc^m fi-om any 
other person, the purchaser was entitled, upon 
discovering this, to rescind tlie contract, though 
the time to be allowed for completion liad not 
expired, & specific performance could not be 
decreed ; (2) pltf. could not sustain a claim for 
<lamages for breach of contract, since he was not, 
on June 24, which must be treated as the end of 
the time allowed for completion, in a position to 
give deft, such a conveyance as deft, was entitled 
Qu, : whether, if on June 24 pltf. harl been 
able h willing to give deft, a proper conveyance, 
he would not have been entitled to damages for 
deft.’s breach of contract. 

' (8) It is said that the [deft.] knew ihis was 

enfranchised land, lie probably did know that ; 
but that would not acquaint liim with the fact 
that the minerals had not been acquired by the 
vendor (Lindley, L..1.). — Bkijamy v, Debenham, 
[1891] 1 Ch. 412 ; 60 B. J. Ch. 166 ; 64 L. T. 478 ; 
39 W. R. 257 ; 7 T. L. R. 199, C, A. 

AnnfUationa : — As to (1) Oonsd. Brickloe v. Snoll, 11916] 
2 A. C. 599. Befd. lie Cooke & Hollaiid’R Contract 
(1898), 78 L. T. lOG. As to (2) ConBd. Brickies v. Snell, 
[1916] 2 A. C. 599. OenerallVt Mentd. Mason v. Von Buck 
(1899), 15 T. L. R. 430; Halkott v. Dudley, (1907] 
1 Ch. 590 ; Perry v. Sumelds, [1916] 2 Ch. 187. 

685. Right of purchaser to compensation — 
Failure to object to title within stipulated time.] — 

.Smithson v. Powetj,, Powetj, v. Smithson, No. 
582, ante, 

686. .] — The vendor of an estate had 

granted to A. the right to work coals under the 
property, witli a proviso, that when the working 
of the coal had finally ceased, the pits should be 
filled up, & the land restored to a proper state of 
cultivation. A. ceasc^d to work the mines, A 
filled in the pits. Upon the sale of the estate A. 
claimed to be entitled to I'c-work the coal, & tlie 
purchaser therefore claimed compensation. The 
ct. considered that there had only been a temporary 
(‘.essation to work the coals : — Held : the pur- 
chaser was entitled to compensation to be ascer- 
tained by an expert appointed by the judge. — 
Hamsdkn V. Hurst (1858), 27 Ji. J. Ch. 482 ; 81 
li. T. O. 8. 325 ; 4 Jur. N. 8. 200 ; 6 W. R. 349. 
Aanofoliofi;— Befd. Rudd v. Lascellefl, [1000] 1 Ch. 815. 

687. .] — A condition giving the vendor 

the right to rescind in the event of his unwilling- 
ness to comply with an objection to the title, 
must not be considered as giving him an arbitrary 
power to annul the contract ; some reasonable 


ground for his unwillingness must be shown. 
Before a vendor will be allowed to rescind, he must 
satisfy the ut. tliat he entered into the contract 
in ignorance of some material fact or document, or 
under some mistaken notion that he wtis entitled 
to sell A. could make a title ; there must be ii<; 
failurt* of duty on his paii, no element of sliorl- 
eoming, A be must Jiavc omitted nothing which 
t he ordinarily ])rudent man, liaviug regard to his 
contract ual relations with other persons, is bound 
to do. 

J. & others contracted to sell to 11. a villa 
residence by a description wide enough to include 
the mines & minerals under it. The contract 
provided (clause 13) that if the purchaser should 
“ insist on any objection or requisition as to title ” 
which the vendors should “ be unable ... or 
decline ” to comply with, the vendors might 
rescind the contract ; & (clause 1 4 ) that any error 
or miastatement should form the subject of com- 
pensation. The vendors believed that it was 
well known in th(i district that the ininerals W(‘i‘o 
reserved. Tlie purchaser having insisted on a 
requisition that th<^ vendors’ title to the minerals 
should be furnished, the vendors gave a notice 
purporting to rescind the contract under clause 1 .3 : 
— JFeld : though the purchaser’s objection was 
“ an objection to the title ” within the terms of 
clause 13, it was not an objection that the vendoi s 
could avail themselves of as a ground for rescinding 
the contract, liaving regard to the facts & their 
own conduct ; & the purchaser was entitled, under 
clause 14, to a conveyance of the property with 
compensation in respect of the mines & minerals. — 
Re .Tackson & Hadbn’s Contract, [1906] 1 Ch. 
412 ; 15 L. J. Ch. 226 ; 94 L. T. 418 ; 54 W. R . 
434 ; 50 Sol. Jo. 256, C. A. 

Annotations : — Consd. Morrott v. SchuRtcr, [1920] 2 Ch. 210 ; 

Proctor V. Pugh, [1921 ] 2 Oh. 256 ; lie Dor Reaux & Hclcli- 

fleld’8 Contract. [1926](Jh. 1 78. Befd. RcMilnor& (^itran’H 

Contract (1920), 89 Jj. J. Ch. 315. 

688. Right of vendor to rescind — Title to 
minerals doubtful.] — In a (umtracti for sale of 
lands containing valuable quarries, there was a 
clause reserving to the* vendors power t«o rescind 
if any objection should bo persisted in, & anothi.*r 
providing that compensiition should be given for 
any error in the dciscription of the jiroperty or 
the vendors’ interest therein. 3’ho purchaser 
alleging that the right to the quari-ies was in a third 
party, under an exception of “ mines & minerals ” 
in one of the title deeds, asked for compensation, 
which the vendors, insisting that they could make 
a title to the quarries under a cusl-om or by adverse 
user, refused to make, & upon petitioner persisting 
in his demand they exercised their power of 
rescinding. Upon bill filed by the purchaser : — 
Held : the question between the parties was one 
of title, & the rescission was therefore justifiable. — 
Mawson V. Fletcher (1870), 6 Cli. App. 91 ; 
40 L. J. Ch. 131 ; 23 L. T. 545 ; 35 J. P. 391 ; 19 
W. R. 141, L. JJ. 

Annotations: — Consd. lie Jackson & Hadon’s Contract, 

[1905] 1 Ch. 603. Befd. HeppoiiBtall v. Hobo (1884), 


vendor oovonantod to '* convoy the 
said land & premises to the purchaser 
by good & sufficient deed & transfer,*' 
& the purchaser aooopted the title of 
tho vendor, assumed an existing mtgo., 
8c went into dc remained in possession 
for nearly six years, during which time 
ho obtained an extension of tho time 
for payment of the mtgo. He then 
sued for rosolssion on the ground that 
tho vendor had no title to the mines & 
minerals :~-Held : pltf. was not entitled 
to resoission. — Bsrbnik v, Shbloon 

U925] 3^*.' \V\^Rt 465 ;*^20^SaS’ L.^R*. 


86.— CAN. 

688 I. Right of pureJutser to compen- 
sation,] — Pltf. sued D. for purchase- 
money duo under an agreement for the 
purchase bv D. of land from pltf. At 
tho trial, pltf, produced his oertifloates 
of title, one of which disclosed a reserva- 
tion of all coal on or under a part of 
the land covered by the agreement : — 
Held : as there was no evidence that 
D. was aware of the defleionoy whon ho 
agrood to purohaso, bo was entitled, 
upon payment of the amount duo, to 
a Muveyanoe of so much as pltf. was 
able to oonvey of what he had con- 
tracted to sell, with the right to com- 


penHation for the dofleienoy. — Daoena is 
V. Denis (Alta.) (1913), 24 W. L. R. 
441 ; 4 W. W. R. 839 ; 11 D. L. R. 
676.— CAN. 


o. Except where amount of 

compensation cannot he ascertained.'l — 
If lands sold in tho Landed Estates 
Ct. be subject to an exception of 
mines & minerals, & such oxoeptien 
has not been mentioned in the rental, 
the ct. will discharge the purchaser, 
if BO required ; but will not give coui- 
pensation in tho absence of mcanH of 
asoortaining the value of the matterH 
so excepted . — Re Bunbury's Estate 
(1867), 1 1. R. Eq. 458.— IR. 
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51 L. T. 580 ; Hu IJamOH & Wood (1885), 29 Cli. I). 626 ; 

Re Terry & White’s Contract (1886), 2 T. L. 11. 327 ; 

Ashbumor v. Sowell. 11891] 3 Ch. 405. 

589. Knowledge by vendor of absence of 

title.] — Ue Jackson & JIaoen’s (.-ontkact. No. 
587, ante, 

590. Right of vendor to damages for breach — 
Acquisition of title after expiry of time for com- 
pletion.] — ^Bellamy v. Debeniiaji, No. 584, ante. 

591. Whether purchaser entitled to costs— 
Delay In lodging objection to title.] — Upperton v, 
Nickolson, No. 581, anie. 

Notice to purchaser of mining right.] — Hcc 
Sub-sect. 2, iwsi. 


Sub-sect. 2. -Wkethee Purchaser affec ted 
WITH Notice op Mining Rights. 

aS'cc, now^ Law of Propcity Act, 1925 (c. 20), 
s. 44 (8) : &, generally, Salk op Land. 

592. Sale of copyhold land — Mines in possession 
of lord of manor.] — IIayford v. Cuidule, No. 620, 
posL 

593. Mines in possession of third party.] — 

Wlicn a man is of right in i^ossossion of a corporeal 
hereditament, he is entitled k) impute knowledge 
of that possession to all who deal for any interest 
in the property, & persons so dealing cannot be 
heard kj deny notice of the title under wliich the 
possession is held. Nor is it necessary that sucdi 
possession should be continually visible or actively 
assfU'ted. 

Where therefore the purchasers of mines took 
])ossession under the agreement for purcliase 
without any conveyance : — Held : a subse(iuent 
purchaser of the land without any excey)tion of 
mines took with noticje of the agreeiruiiit, & was 
bound specifically to perform it. — lIoiiMES v. 
Powell (l^^b), 8 l)e (r. M. & G. 572 ; 44 E. II. 
510, L. JJ. 

Annotation : — ^Beld. Cavandor v. Bultool (1873), 29 L. T. 710. 

594. Mines customarily separated from land.] — 

Wright v, Leigh (1890), cited in MacSwiriuey, 
Law of Mines, Quarries & Minerals, 4th ed. at 
p. 224. 

595. Sale of enfranchised land — Notice of en- 
franchisement — Whether sufficient notice that 
vendor has no title to mines.] — Bellamy v. 
Debknham, No. 584, aide. 

Effect of non-existence of minerals — In vein 
demised.] — Sec No. 660, post. 


Sub-sect. 8. — Purchaser’s Duty to Desclose. 
See, generally. Sale of Land. 

596. Whether purchaser bound to disclose — 
Existence of minerals.] — Suppose for instance that 
A. knowing there to be a mine in the (istatc of B. 
of whicii he knew 13. Wiis ignorant, should ent(‘r 
into a contract to i)urchase the estate of 13. for 
the price of the estate, without consid<M‘ing tJie 
mine ... A. as the buyer was not obliged, from 
the nature of the contract, to make the discovery 
(Lord Thublow, C.). — Fox v. Mackrkth (1788), 
2 Bro. C. C. 400 ; 2 Cox, Eq. (7as. 820 ; 29 K. U. 
224, L. 0. ; on appeal, aab voni, Mac'IvUETH v. 
Fox, 4 Bro. Pari. Ca.s. 258, if. J.. 

Annotaturna : — Refd. Walt era v. Morgan (1861). 3 Dc (J. F. & J. 
718 ; Emma Silver Mining Co. r. Lewis (IS79), 4 C. I’- IL 
396. Mentd. Uardwicke v. Vernon (1799). 4 Vos. 411 ; 
Oilwoii V. Jeyea (1801), 6 Ves. 266 ; AV p. l^arey (lbU2), 
6 Ves. 635 ; Brown v, Higgs (1803), 8 Ves. 561 ; A:r 77 . 
James (1803). 8 Ves. 337 : Oolos v. Trocothick (1804), 9 
Ves. 234 ; Exp, Bennett (1805), 10 Vos. 381 ; Hand all «. 
Mrrington (1806), 10 Vos. 423 ; A.-G. v. l^wdley (181.>). 
Coop. G. 146; Baker r. Peck (1860), 3 h- J- 
r. Audlaud (^onntioH & South Wales Jty. (1869), 20 L. r. 
‘288 ; lie Boles & British Laud Co.’s Coiitracrt (1001), 71 
L. J, Ch. 130. 


597. .] — If an estate is offered for 

sale I treat for it, knowing that there is a mine 
under it, & the other party makes no inquiry, 
1 am not bound to give him any information of it 
(Lord Eldon, C.). — Turner v, Harvey (1821), 
J/tc. 169; 37E. 11.814, L.C. 


AnnolcUiona : — Re!d. Walters v, Morgan (1861), 3 De G. F. 

& J. 718; Thompson v. Lamliort (1868), 17 W. R. 111. 

Mentd. Hhrewsbury & Birmingham v, L. & N. W. By. 

(18.53), 4 Do G. M. & G. 115 ; Davies v. London & Pro- 
vincial Marino liiscc. (1878), 8 Ch. D. 469 ; Davis i». Ohrly 

(1898), 14 T. L. 11. 360. 

598. Value of minerals.] — Walters r. 

Morgan, No. 601, post. 

590 , Wron^ul working of minerals.] — 

PlIlTXtPS V, Uomfray, Fothergilt. V. Phujjps, 

No. 548, ante. 

600. Purchase by solvent partners from in- 
solvent co-partner.] — The purchase by solvent 
partners of the shai*e of a partner on an execution 
issued against iiim, in order to be valid must be 
made imdcr circumstanccis beyond suspicion ; 
thcref<»re where the solvent partners in a coal mine 
before the sale by the slujiilT removed tin* gear & 
prevenkd access to tin? coal mine through the 
shaft, & removed ironstone wJiich had been newly 
raised, so as to i)revent its bedng known that the 
seam of coal was almost reached, it then bid for 
& became the ])iii*cluisei*s, & a few days afterv^'ards, 

on one day’s working, they discovered the seam 
of coal ; — Held : the purchase must bo sc't aside, Ai 
on repayment of the purchase money they were 
declared to be t rustees of tlie share for the pai*tner, 
although lie liad, without noticjc of the conduct 
of the purchasers, received the balance of the 
purchase money from the sherilT.— -PERENti v, 
.loiiNsoN, Johnson v, Feuens (1857), 2 Sm. & G. 
419; 65E. K. 720 ; «r 6 nom. Perrens r. .Tohnson, 
.Toiinson V, Ferrf.n.s, 29 L. ’P. O. S. 283 ; 3 Jur, 
K. S. 975. 

601. Purchaser hurrying vendor Into agree- 
ment.] — There b(‘ing no liduciary ri'lation between 
vendor A:- a purchaser, the purchaser is not bound 
tK) disclose any fact cjxchisively within his know- 
ledgiJ which might be exj)ected to influence the 
price of thi^ subject to be sold. Simple reticence 
does not. amount to legal fraud, but a word or 
gesture inkuided to indutu^ the vendor to believe 
in tJie existence of a non-c .listing fact, which might 
influence the price of tht? subject to be sedd, would 
be sufficient ground for a ct. of equity to refuse a 
decretj ot specilic per*f<u*niance, & so, a fortiori, 
would any contrivance 011 the part of the purchaser, 
better infonned than the vendor as to value, to 
hurry the? vendor ink) an agreement without giving 
liim an t>pp()rtunity of being fully informed on that 
subject, or taking advice as to the terms of the 


Where therefore an intended lessor & lessee of 
iiinerals were in th(^ above position as to know- 
fHlge, & the intended lessee brought to the les^r 
i. Uiase ready prepared, without previous negotia- 
ion as to the details of it, & induced the latter 
o sign it, saying he might trust k) the proposed 
essee for making a fair allowance if the minerals 
urned out more valuable than was supposed ; — 
feld : a bill for specilic performance liled by the 
ntended lessee, offering to make a fair extra 


lowance, could not be sustained, & its dismissal 
IS confirmed on appeal. 

I cannot say tliat tlie omission in the agreement 
a specific covenant for a sleeping rent is fatal 
,ord Campbell, C.).— Walters v. Morgan 
861), :J De G. F. & J. 718 ; 4 L. T. 758 ; 45 E. R. 
56, L. C. 

twrftt/www ReM. Turner v. tSlV 525' 

Sodilou V. North Eatilcrii Salt Co., LlUOol 1 Ch. 326. 
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SecU 2. — Cmiracta for oale of land corUaining 
minerals: Svb-aecls, 3, 4 5. Sect, 3: Sub- 

sects. 1 <Ss 2, B. d: C.; stib-seci, 3.] 

602. Purchaser misleading vendor into agree- 
ment.] — Walters r. Mokoan, No. 601, ante. 

603. Tenant for life purchasing from trustees.] — 

Qii. : whether a t(mant for life purchasing from the 
trustees is not in a different position from a 
stranger as regards obligations to communicate 
what he knows as to the value of the property. — 
Dicconson V. Talbot (1870), 6 Ch..App. 32 ; 24 
L. T. 49 ; 19 W. K. 138, L. JJ. 

Annotalion : — Mentd. lie Laiiig’s Sottlmt., Lalng v. Kadcllflo, 

[1899J 1 Ch. 593. 

604. Where fiduciary relation exists.] — The 

obligations on a solr. dealing with his client extend 
to the case of a dealing between a solr. & the 
trustee in bkpey. of his client. 

C. was, under the will of his mothei*, entitled to 
an intc^rest in i-eal estate, but whether for life or 
absolute was doubtful. He became bkpt., & a 
t-iTibtee in bkpey. was appointi^d. J., the solr. 
of bkpt., had as solr., & having acted for some years 
as receiver, acquired an intimate knowledge of 
the natui’e & value of the estate. He had in 
negotiating mtges. for C. to consider the extent 
of Ins inten^st under the will ; had obtained the 
opinion of counsel that it was for life only ; but 
liad himstdf formed an opinion that it was, 
probably, absolute, &, not as he had described in 
Ills correspondence with the parties concerned 
merely for life ; & he also formed an opinion that 
the estate w'as more valuable than the rental 
showed. He did not disclose his opinion to 0., 
or to the trusttje in bkpey., or to his solr. He was 
employed by bkpt. to negotiate with the trusttic 
for the pui‘chase of his interest for the benefit 
of his wife & children. In the negotiation, as solr. 
A agent for bkpt., lit? found that the ti*uste<? could 
be induced to sell the interest for a very small sum 
(U77), A he availed himself of liis knowledge, & 
contractc?d to purchase, secretly, for himself, but 
in the name of his brothel*, an interest which, as the 
ct. afteiwards, in an action for administration, 
luOd, was absolute, & was woith some thousands 
of pounds. He never suggested to the trustee that 
ho intended to purchase for himself, but gave him 
& his solr. to believe that the purchase was on 
belialf of bkpt.’s family. In an action by a sub- 
sequent trustee in bkpey. to set aside the sale : — 
Held: the trustee in bkpey. stood in the place 
of bkpt. foi* the pui’pose, that the solr. for bkpt. 
could not be allowed to hold as against the trustee 
an advantage obtained by liim in the purchase 
from him by means of the knowledge which he 
had gained whilst acting as solr. for bkpt., & that 
.T. & his brother were &ustecs for the ti’ustee in 
bkpey. & must give up to him every advantage 
of the purchase. 

Taking tJie familiar illustration, if the agent 
becomes from his employment aware of the 
existence of a coal mine under his employer’s land 
of which the employer is ignorant, though he could 
not purcluise from the emidoyer without disclosing 
that, it was said that he may do so from his trustee 


in bkpey. I entirely dissent from that argument. 
The test is whether the purchase would be a benefit 
obtained to the prejudice or at the expense of the 
client (Kay, .T.). — Luddy’s Trustee v. Peard 
(1886), 33 Oh. H. 600 ; 66 L. J. Ch. 884 ; 56 L. T. 
137 ; 35 W. B. 44 ; 2 T. L. 11. 841. 


Sub-sect. 4. — Specific Perpohaiancb. 

See^ generally. Specific Performance. 

605. Whether remedy lies — Terms of contract 
ambiguous.] — Williamson v. Wootton, No. 625, 
post. 

606. Effect of part performance.]— 

Where tenns for letting farms provided that all 
materials required for buildings proposed to be 
built, or that might thereafter bo buift, should be 
led at the expense of the tenant ; that the landlord 
should drain, the tenant leading tiles ; that gates, 
buildings, “ etc.,” should be left in repair by the 
tenant, the landlord finding new gates when 
required ; that the landlord reserved to himself 
all customary rights & reservations, such as 
liberty to cut & jdant timber, setirch for & work 
mines, or minerals, ” etc.,” allowing the tenant for 
any i*easonable damage : — Held : these stipula- 
tions did not rt'nder tlio agreement uncertain, so 
as to be incapable of being enforced specifically. 

This agreement has been partly^ executed by 
possession having been taken under it : & there arc 
many authorities to show that in such a case the 
ct. will strain its power to enforce a complctt; 
performance (Lord Chelmsford, C.).— Parker v. 
Taswkij. (1858), 2 De H. & J. 559 ; 27 L. J. Cli. 
812 ; 31 L. T. O. 8. 226 ; 22 J. P. 432 ; 4 Jur. N. S. 
1006 ; 6 W. B. 008 ; 44 E. B. 1106, L. C. 
AnnoUUioiut : — Mentd. Steevens* Hospital r. Dyas (1864), 

10 L. T. 882 ; Tidoy v. Mollett (1864), 16 C. B. N. S. 298 ; 

Ball V. BriilKos (1874), 30 L. T. 430 ; Martin r. Smith 

(1874), L. H. 9 Exeb. 50 ; Willmott v. Barber (1880), 

15 (Jh. D. 96 ; Zimbler v. Abrahams, flOO.*}] 1 K. B. 577 ; 

He Fireproof Doors, Umney v. The Co., [1916] 2 Ch. 142. 

Injunction — Where contract not specifically en- 
forceable.] — Sec Injunction, Vol. XXVIII., pp. 
444-447. 


Sub-sect. 5. — Bescission. 

See. generally. Misrepresentation & Fraud ; 
Mistake. 


Sect. 3.— CONTRACTS FOR SALE OF MINES 
AND MINING RIGHTS. 

SuB-SEcrr. 1. — In General. 

607. Sale of mine partly worked — Misleading 
particulars of sale.] — A purchaser agreed to buy 
an estates, upon a statement in the particulars of 
sale that it lay upon a valuable vein of coal, wliich 
vein afterwards proved to have been mostly worked 
out. Subsequently the purchaser entered into 
an agreement with a third party to sell the colliery 
at a price implying the existence of a considerable 
quantity of coal, & afterwards ^scovered the fact 
of the exhaustion of the coal. 


PART VII. SECT. 2, SUB-SECT. 4. 

p. Whether remedy lies — I'enns of 
contract unanibiyuoiiH .] — Hobbs v. 
EsgrjMALT & Nanaimo Uy. Co. 
(B. C.) (1899), 29 S. C. U. 450.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1. 

q. Contract to share proceeds of 

Annand (N. S.) 
(1880), 16 S. C. R. 718.- CAN. 

r. Right to registraiion of transfer,] 


— FiULUiNO V. Ciiuitcn (1895), 28 
N. S. K. (16 R. & G.) 136.— CAN. 

t. Champertons agreement.] — Gie- 
GBKICH V. Fleutot (B. C.) (1904), 35 
S. O. R. 327.— CAN. 

a. Non-fulfilment of condition pre- 
ccdcni.l— Myers v. Tytlbr (1908), 7 
W. L. R. 416.— can. 

b. Subsequent restahing by 

purchaser — Purchaser trustee for owner , ] 
— Stewart & Hayes v. Molybdenum 
Mining & Reduction Oo., Ltd., 


McGrath, Riel & Teetzel, [1921] 2 
W. W. R. 954.— CAN. 

c. Construction of agreement — Rights 
of vendor before compUHon .] — Cana- 
dian COLUERIES DUNSMUIR, LTD. V. 
Dunsmuib, Dunsmuir V. Mackenzie 
(1913), 25 W. L. R. 130 ; 13 D. L. R. 
793 ; 18 B. C. R. 583.— CAN. 


d. Sale to company.] — 

Chassby V. May (1921), 68 D. L. R- 
427 ; [1922] 2 W. W. R. 825 ; affO-, 
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Where the particulaiti of sale are likely to mis- 
lead, it is incumbent on a vendor to show that the 
purchaser has not been misled ; & where a mis- 
representation has been made by a vendor, the 
ct. applies the rule of caveat emptor with great 
caution: — Held: (1) pltf. having foiled to show 
that his misrepresentation did not influence deft, 
to enter into the agreement, the rule of caveai 
emptor did not apply, & pltf. must be left to liis 
i-emedy , if any, at law ; (2 ) the transaction between 
the purchaser & the third party did not invalidate 
the purchaser’s defence of inisrepi-csentation to a 
bill by the vendor for specific pcrformancjo, though 
it might hove been an answer to a claim by the 
purcliaser for an abatement of the purchaser 
money. — Colby v. Gadsden (1867), 17 L. T. 97 ; 
15W.R.1185, L. 0. 


Sub-sect. 2. — Terms which may be Imi'lied 
OR Imposed. 


A. Right of Entry, j 

608. Sale of mines on varying royalty — Entry 
to discover quantity of minerals obtained.] — In a | 

contract for sale of the minerals under a given 
quantity of surface at a ceitain price, payable 
by instalments, the times of payment to bo 
accelerated if moi-c ilian a certain quantity of 
minerals should be gotten fi'om time to time, the 
vendor impliedly reserves the power of entermg 
& inspecting the mines, to asccitain the quantity 
of mineral from time to time gotten therefrom ; 
& the vendor is entitled to a specific performance 
of the contract, with a covenant reserving such 
power in the conveyance. 

Wliere coal mines are cither let or sold at a 
royalty, with stipulations as to the mamcr of 
working the mines, a right of entry to view the 
mines is reserved to the lessees, for the twofold 
purpose of seeing, first, in what manner the mines 
are worked ; &, secondly, the quantity of minerals 
obtained. A covcmint or proviso for this purpose 
is . . . incidental to the contract for such a lease 
or sale (Wiguam, V.-C.). — BiakesIiBy v AVhieldon 
( 1841), 1 Hare, 176 ; 6Jur. 54; 66 B. R. 990. 


Annotations : — Reid* HodffkinHon v. Crown (1875), 10 Cli. 
App. (562 ; Pwllbaoh Colliery Co. v. Woodman, 11U15J 
A. C. 634. Hentd. Jaques v. MoIIar (1877), 0 Ch. D. 153. 

609. Provision for special mode of working — 
Entry to inspect manner of working.] — Blakbsley 
V. Whibldon, No. 608, ante. 


B. Time of Essence of Contract, 

610. General rule.] — The contract related to 
mining property, from the very nature of which 
time [is] of the essence (Fry, J.). — Green v, 
Sbvin (1879), 13 Ch. D. 589 ; 49 L. J. Ch. 166 ; 
41 L. T. 724 ; 44 J. P. 282. 

Annotations : — Mentd. Loo v. Hoanios (1888), 50 L. T. 366 ; 
Phillips V, Howell, [1001] 2 Ch. 773 ; Sticknoy v, Koohlo, 
[1015] A. C. 386. 


C. Possession and Payment. 

611. Right to possession — From month or week 
of purchase — According to usual course of taking 
account.] — Purchase of a share in a colliery in 
trust for the agent & manager confirmed under 
particular circumstances, but with reluctance. 


The I'ule, that a purchaser shall have possession 
as from the quarter day preceding the sale, does 
not apply to a colliery ; which is an article of 
trade, the profits accruing daily. The proper 
period is the month or week, in which the purchase 
takes place ; according to the usual course of 
taking the account. 

Tliis application is made upon the common rule 
that a purchaser shall be let into possession from 
the quarter day preceding his purchase; jmying 
his money befoi'e the following one. The dilTiculty 
is, that there is no such thing aa a quaiter day in 
tliis concern. They settle their profits montJily. 
He is therefoi'e entitled to the profits o^y from the 
commencement of the month in which he pur- 
chased ; paying his purchase-money in the course 
of tliat montli (IjORD Eldon, G.). — Wwbn v. 
Kirton (1803), 8 Ves. 502 ; 32 E. R. 449, L. 0. 

Annotation : — Consd. WllllaiuB r. Attcuborougli (1823), 

Turn. Hi 11. 70. 


ei2. .] — The sale of a colliery 

is not like the sale of a landed estate, & a pui’chaser 
. . . is not entitled to call for an account of the 
lii*olits of a colliery from any iiarticular quarter 
day, as u])on the sale of a landed cst/ite he is entitled 
to do. Collieries ^ landed estates arc quite 
different in the contemplation of tliis ct. ; a colliery 
being always considered as a trade, the profits 
accruing from day to day as in all trading con- 
cerns (IjORD Eldon, (-.). — Wilj-iams v. Aiten- 
BOROUGii (1823), Turn. & H. 70 ; 1 \j. J. O. H, CJJi. 
138; 37 E. R. 1021, Jj. C. 

Anmtaiionit : — Refd. JoflfrryH v. Smidi 1 f*'*^’U* 

teynp. Colt. 381, ii. ; Kulo t\ Jowoll (1881), 18 f li. D. 002. 

613. Time for payment — In course of month or 
week of purchase.] — Wben v, Kikton, No. 611, 


ante. 


614. Effect of entry & working before convey- 
ance — Right of vendor — Order for payment of 
purchase-money & interest into court.] — Order on 
a purcliaser, before conveyance, to })ay into ct, 
instalments due, interest aecoi*ding to the con- 
tract, the subject being a (;oal minci ; & the pur- 
chaser in possession, A working it.— Buck v. 
Lodge (1812), 18 Ves. JOO ; 34 E. It. 387. 


Suii-sKCT. 3. — l^FFEcrr *.»f Absence of Title 
TO Minerals. 


EeCf generally. Sale c»f Land. 

615. Whether contract enforceable.] — Ttesenva- 
iion of salt works, iniries, etc., in 1704, with a 
right of entry, though no instanc.o ol any claim, 
&. the title had been transferred in 17()1, without 
such reservation ujaui the usual covenants; — 
Held : an objection, giving a right to compensa- 
tion : the purchase!- not insisting upon it farther 
Heaman V. Vawdkkv (1810), 16 Ves. 390 ; 33 


ApH. Itninsiion ti. Iflf"'; 

200 Refd. Low Moor Co. v. Stanley Coal Co. (18. o), 
33 L. T. 430. . ^ 

010 , Knowledge by purchaser of doubt as 

to title.] — In an agreement for the sale of sevenioon 
undivided shares of a cotil mine there was an 
article stating two conveyances by which six 
undivided shares of the land beneath winch the 
coal lay had been conv<*ycd to the vendors 


29 B. C. R. 83 ; [1921] 1 W. W. 11. 
69.~CAN. 

•. Sale of right to profits from 

tfold mine, ] — Amaloamatsd Propkrtibs 
I luoD£BiA (1913), Ltd. V. Globe & 
I^CRNIX OOLDMINING Oo., LTD. (1010), 
35 T. L. R. 415, P. O.— S. AF. 


ART Vll. SECT. 3, SUB-SECT. 2.— A. 

f. Effect of absence of title to sur- 
i«;.1--Van Metek r. Matoiwon 
1888), 21 N. S. R. (9 R. & G.) 66. — 


PART VII. SECT. 3, SUB-SECT. 2. - C. 

ff. 2'imc for jsiynicnl — Extension 


if time — No consideration.] — ^Webb v. 
1I0NTCJOMER.Y (1807), 5 B. O, R. 323; 
Twr nnji — CAN. 


h. Consideration.] 

V. Tnsinoeb, [19211 
; [1921] S. C. U. 8. 


CUNNIN(J11AM 

D. L. R. 433 


CAN. 
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Mines, Minerals and Quarries. 


Sect. 3. — Conlracia for sale of mines and mining 
rights: Svb-secis, 3, 4 efe 5. Sects. 4 cfc 5. ] 

predecessor in title, but stating that tliere was no 
express mention in the conveyances of the minerals 
under the land, & requiring that the purchasers 
should assume that six undivided shares of the 
minerals passed by the conveyances of the land, 
& thereby became absolutely vested in the vendors* 
predecessor in title. In the abstract of the vendors* 
title sent to the purchasci's mention was made of 
a certain indenture, but nothing further was said 
about it. The purchasers* solr. inquired of the 
vendors’ solr. what this deed was, & was told that 
it could not be found, & no abstract of it or informa- 
tion about it could be fui'nished, but that it was 
believed not to affect the property sold. The 
vendoi's’ solr. also said, as he really believed to 
be the case, that though the title the six un- 
divided shares could not bo strictly proved, yet 
tlie vendors had a good holding title to them. 
After these transactions the pm'chascrs entered into 
i he agreement, & paid the deposit money. Sub- 
sequently, the deed which was sujiposed to have 
been lost was found, when it was discovered that 
})y virtue of it tlie six undivided shares of the mine 
belonged to some person quite different from the 
vendors^ & that neither they, nor their predecessoi's 
in title, ])ad ever had any title to those shai'es. 
*J*he purchasers refused to proceed with the agree- 
ment, whereupon the vendors brought this action 
for specilic performance of it. The purchasers 
contended that without tliese six shares the mine 
would be useless to them, & claimed to be entitled 
to be released from the agreement: — Held: as 
there had been no fraud in the matter, but the 
vendors had acted under a bond fide mistake, & 
the purchasers had liad the fact that there was a 
doubt as to the title brought to their notice before 
ent<jring into the agreement, & liad thought fit 
to run the risk of taking the propeity wit Wit 
having the matter cleared up, specilic performance 
of the agreement ought to be decreed, but that a 
deduction must be made from the purcliase money 
as compensation to the purcluisers for the loss of 
the six shares. — Encilish v, Murray (1883), 49 
L. T. 35 ; 32 W. K. 8d. 

617. Right of purchaser to compensation.] — 

Heaman V. Vawdrey, No. 615, mdr. 

Contracts for sale of land containing minerals.] — 

See Sect. 2, sub-sect. 1 , anie» 


Sub-skgt. 4. — Si*E(’iFi(* Performanc e. 
generally ^ Spegtfk’ Performance. 

618. Whether remedy lies — Covenant for un- 
limited option of purchase of mines.] — In a con- 
veyance of a jilot of land, reserving the mines 
under it to the vendor, tliere M'as a covenant by the 
vendor with the pui*chaser, that, in case the vendor, 
his lieirs or assigns, should at any time thereafter 
sell, or agree to sell, to any person the mines under 
some adjoining lands belonging to liiin, he, liis 
heirs or assigns, would at the same time offer to 
the puridiaser of the plot of land, his heins or 
assigns, the mines under that plot, & give him 
iV them the refusal of same for one month from the 
lime such offer should be made, at the saiiu* price 


per acre as the vendor, his hell’s or assigns, should 
have agreed to sell the adjoining mines. If the 
purchaser, his heirs or assigns, should accept such 
offer, & within such month agree to purchase the 
mines so offered, at the price at which they should 
be offered, the vendor, his heirs or assigns, should 
convey same to the purchaser, his heirs or assigns ; 
— H eld : ( 1 ) this covenant was not obnoxious to the 
rule against perpetuities ; (2) the performance of 
the covenant could bo enforced by assigns of the 
purchaser against devisees of the vendor ; (3) it 
was necessaiy that the offer should be made in 
Writing, & consequently the non-acceptance within 
a month of a parol offer made by the devisees of 
the vendor did not deprive the assigns of the pur- 
chaser of their rights under the covenant ; & 
specific performance of the covenant was decreed 
against the devisees of the vendor & a purchaser 
from them (with notice of the covenant) of the 
adjoining land & the mines under it, & also of the 
mines under the plot of land, to whom they had 
actually executed a conveyance. — Birmingham 
Canal Co. v, Cartwriokt (1879), 11 Cli. I). 421 ; 
48 L. J. Ch. 552 ; 40 L. T. 784 ; 27 W. R. 597. 
Annolaiitms : — OcnerdUy, Mentd. lie Rlight, Blight v. 

Hartiioll (1881), 46 L. T. 524 ; L. & 8. W. lly. v. Gomm 

(1882), 20 Ch. D. 602. 

619. When remedy barred — Laches.] — Delay, 
after the parties were at arm’s length, of threui 
calendar months &> thirteen days, in filing a bill for 
specific performance of a contract for the sale & 
purchase of a colliery : — Held : a bar to relief. — 
Glasbrook V, Richard.son (1874), 23 W. R. 51 . 

620. Compensation to purchaser — In respect of 
misrepresentation — Where specific performance de- 
creed — Costs.] — In suits as to the specilic per- 
formance of a contract to purchase large colliery 
works, the purchasers alleged as a defence mis- 
representation by the vendors as to the value. 
As to several allegations the purchasers were held 
t/O have failed, & specilu; performance was decreed, 
but with compensation to the purchasers in respect 
of an alleged misr(‘prcseiitation as to the amount 
of stores consuiried in the collieries, & a consequent 
excess in the statement of income. An inquiry 
was dirccttjd as to sucli compensation, & it was 
found that there was a large excess in the state- 
ment of incoirie beyond its true amount x— Held : 
(1) the purcliasers were entitled to a deduction 
from their purchase-money bearing the same pro- 
portion to the whole purchase-money as the excess 
bore to the income stated ; (2) as no direction as 
to costs was given by the original decree in the 
suits, & as the purchasers were held to be entitled 
to a considerable abatement, the vendors must 
pay the costs of the suits, & could not on the 
hearing on further consideration be relieved from 
payment of any pai t of the costs on account of the 
failure of the purchasei*s as to parts of their case 
on the original hearing. — Powell t?. Elijot (1876), 
10 C'h. App. 424 ; 33 L. T. 110 ; 23 W. R. 777, 
L. (1. & L. J.T. 

AuHotations : — (hncrdtly, Mentd. Ebbs v. Boulnols (1876), 

44 L. J. Cli. 6U1 ; Re Fawoett’H Trustees & Holmes (1889), 

61 L. T. 105 : Rudd v. LascelloH, [1000] 1 Cb. 816. 

Injunction — Where contract not specifically en- 
lorceable.]— Nfr Injunction, Vol. XXVlll., pp. 
444-417. 

Specific performance of mining leases.]— 

Pali. XI., Sect. 9, po.s7. 


PART VII. SECT. 3, SUB-SECT. 4. 

k. WheUter remedy lies.] — Lbah- 
MouTn Morius (1869), 6 \V. W. & 
A’B. 74. — AUS. 

619 1. When remedy barred — 

— Whi'iH! Up plU. Hceks HiMHiitic perform- 
auco uf ua uxouut,ory cuutiuot ivlaUug 


to iiiiuing pi-opcHy, a brief delay in 
asserting nis rights will be fatal to bis 
claim. — B utler v. Saddle Hill Qold- 
Minino Co. (1884), 2 N. Z. L. R. 206.— 
N.Z. 

1. Gantravt inemupleie.] — 

Aeliuu fur spooille pcrfuruiauce of uu 


agreement to sell on interest in tbo 
Mao Mining Co. dismissed, it being 
held that the agreement was indefinite 
& incomplete, the interest Sc solo price 
not being ascertained. — T homson r. 
Mcl»HEn«ON (1912), 21 O. W. It. 046 ; 
3 O. ^V. N. 791 ; 3 D. L. it. 269.— CAN. 
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Part VIL— Contracts. 


Sub-sect. 5. — Rescission. 

See, generally, Mj she presentation & Fraud ; 
Mistake. 

621. Appointment of receiver & manager pend- 
ing hearing of action for rescission.] — In a suit by 
the purchaser of a coal mine to rescind the contract 
on the ground of fraudulent misrepresentations, 
it being essential that the mine should be kept in 
a going state, the ct., upon the application of the 
purchaser, who was in possession of the colliery, 
a)^])ointcd a receiver & manager until the hearing. 
- (liBBS r. David (l87o), L. R. 20 Eq. 873; 41 
L. J. Ch. 770 ; 33 J.. T. 29S ; 23 W. R. 780. 


Sect. I.— CONTRACTS FOR SALE OF 
MINERALS. 

622. Specifle performance — Contract involving 
superintendence of court.]— In contracts relating 
to commodities fluctuating frt)m day to day in 
market price, the ct. expects p(u*sons to be unusually 
vigilante & active in asserting their right to specilic 
performance, which it is inequitable to grant after 
such an interval, &. when the parti(?s may be no 
longer in the same position. Such a contract is 
a positive contract, & docs not give jurisdiction 
t-o restrain sale to other parties. 

Dill by a co. for smelting & manufacturing iron, 
against proprietors of coal mines adjoining their 
works, for Hi)ecilic performance of an agreement 
t-o sell to the CO., at a lixed piice per ton, all of 
certain beds of coal, estimated to contain from' 
120,000 to 150,000 tons, to be raised & delivered 
by defts. at the rate of 500 t<ms per week, & the 
CO. to drain the beds ; &- for an injunction to 
restrain defts. from selling any i>art t»o other 
persons. The bill averred, that the co.al was very 
conveniently situate with rcforen(!<‘ to the co.’s 
iron works, wliicli adjoined thereto ; ^ & that the 
co. had the powci*, by means of their ernginos 
pits, to drain the beds, had occ^asion for a large 
quantity of coal of tliat i)articular description. 
Demurrer allowed, mainly on ground of laches, the 
CO. having neglected to lile tludr bill until eleven 
months after tlu^y discovered that defts. had ceased 
to deliver the coal, & were referred by defts. Uj tludr 
s(jlrs. 

Leave to ainend & account for hudies, rcluse<l 
cm the ground that the agreement, notwithstanding 
it was to be perfoiined, not immediately, but by 
instalments, & at intervals extcuiding over a Jong 
period ; & notwithstanding the circumstances 

averred as to the vicinity of the c;oa1, & its cem- 
vcmience with I’cference to tlie co.’s works, & the 


importance to them of coal of that particular 
description, was an agreement for works of whicli 
the ct, could not undertake the superintendence ; 
for, the applications to the ct. would bo incessant, 
to secure due industry & exertion on the part as 
well of pltfs. as defts. Semhle : upon this ground 
alone the demurrer would have been allowed. 
Senible : the benefit to be derived from vicinity 
of deft.’s coal to co.’s iron works, is one which 
can bo estimated by damages, &, taken alone, is 
not a ground for specilic performance. — ^P ollaed 
V , Clayton (1855), 1 K. A: J. 462 ; 25 L. T. O. S. 
.50 ; 1 Jur. N. S. 342 ; 3 W. R. 349 ; 60 E. R. 540. 
Anmdaiion : — ^Refd. Abiiigcr r. Anhlon (18711), L. 11. 17 lOq. 

358. 

623. Contract being one for sale of 

chattels.]— T'hc ct. will not interfere by injunction 
to restrain the breach of a contract for the sale & 
delivery of cliattcls which it could not specifically 
perform. 

Accordingly, where the lessee of a colliery con- 
tracted to raise & deliver to pltfs. all the g(?i of coals 
in the colliery at a fixed price for live years, & 
subsefiucntl y agreed for tin; sale of the colliery to 
other pariies : — Held : the ct. had no jurisdiction 
to grant an injunction to nvstrain the; breach of 
contract. — Fotheroill i\ Rowland (1873), D. R. 
17 Eq. 132 ; 43 L. .1. Ch. 2.52 ; 29 D. T. 114 ; 38 
J. P. 244 ; 22 W. R. 42. 

AnnottUiotis : — CoilSd. Donnoll v. Boniiott (1883). 22 CIi. D. 

835 ; Davis tJ. Fortunan (1894), 8 H. 725 ; KoiMi, ITowho 

r. National Tolophoiio Co., [1894] 2 Ch. 147. Mentd. 

Tailhv V. Omdal Recoiver (1888), 13 App. CJas. 523 ; Whit- 

wood Clwnnical Ct). v. Hardinan (189i), 64 L. T. 716 ; 

Metropolitan Electric Supply Co. v. Cinder, [1901] 2 Ch. 

799. 

See. further, Speijific Performani’E. 

Injunction— Where contract not speclllcaliy en- 
forceable.] — See iN.ruNCTioN, Vol. XXVJII., 
pp. 444-447. 

Rescission.] — Sec, generally, Mihkepuksentation 
& Fraud ; Mistake. 


Se( T. 5. CONTRACTS FOR SALE OF SHARES 
IN MINING COMPANIES. 

Shares in cost book mine — Application of Statute 
of Frauds.] — See Companies, Vol. X., p. 1 102, Nos. 
7736 -7738; &, now, J^aw of Propt'riy Act., 1925 
(c. 20), s. 44. 

Right of purchaser to investigate vendor’s title 
to mines.] — See Companies, Vol. X., p. 1103, No. 
77.39. 

Rescission of contract — Misrepresentation.] — 

See Companies, Vol. IX., pp. 112-139; Mis- 
HEPRE.SENl’ATrON A* FRAUD. 

i Mistake.] — See Mistake. 


PART VII. SECT. 3, SUB-SECT. 6. 

m. SaU. of mine to company — 
Effect of fraud by promoter. ]—i<pnTuni7V 
MiNiNO Co. V . Dimopk (J, 594), 27 
N. S. R. (15 R. & G.) 112. - CAN. 

n. Whelhcr parchaac-momy rccovcr- 


o?)/c.] - The broach wf an ajrrceincnt 
for tUo Halo of niiiiing riichts does 
not entitle the vendor to re<JOver tho 
p\ucha8o money, but only glvoH him 
a right of action for damages sustained 
in consequence of the breach. — 


We.\tiikrbk V . Whitnky ( 1898), 30 
N. S. R. (18 R. & O.) 447.— CAN. 

o. Voniract induced by report of 
mine — licport prejKtred hjf co-ounier .] — 
Luckik w. Htuaut (1900), 34 N. S. R. 
140.— CAN. 
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Mikes, Minerals and Quarries. 


Part VIII. — Absolute Dispositions. 


Sect. 1. —CONVEYANCE OF LAND. 

Sub-sect. 1. — ^Whether Mines and Minerals 
Pass. 

624. General rule.] — Harris v. Byding, No. 
946. post, 

625. .] — ^A. agreed to sell to B. a house & 

land, with a clause tliat in the event of there being 
any coals or ironstone under the land, a royalty 
of so much per ton was to be paid thereon ; & 
that any mines reciuired to be left by a certain 
railway co. were to be paid for the same as if 
gotten, out of the money received for tliem from 
the railway co. The ct. refused to enforce specific 
performance of this agreement. 

I am of opinion that I ought not to decree 
specific performance of this agreement. The 
terms of it arc peculiai*. ... So far, there is no 
doubt that would be a contract by deft, to sell his 
liouse & land . . . & no doubt that contract would 
carry not only the surface, but the mines & minerals 
under ^t (Kindersley, V.-C.). — Wiixiamson v. 
AVoo'jton (1855), 3 Drew. 210 ; 61 E. B. 883. 

626. .] — (1) Where a contract is entered 

into to sell a freehold, & nothing is said about the 
minerals, if the purchaser finds that the minerals 
are reserved, the title is bad, & he cannot be com- 
pelled to take it (Sir John Bomilly, M.B.). 

(2) But if, on a sale of copyh >lds, notliing is said 
as to the minerals, can a purchaser object tfiat tlie 
title is bad because he cannot touch the minerals 
except with the consent of the lord ? Clearly not 
(Sir John Bomilly, M.B.). — Hayford v. Ciuddlb 
fl855), 22 Beav. 477; 52 E. R. 1192. 

Annotation :-^enerallv, Mentd. Re Boyfus & Masters' 

Contract (1888), 39 Ch. D. 110. 

627. .] — In the absence of a special pro- 

vi.sion in the agi’eement minerals held not to pass 
to the purchaser. 

After the passing of 4 & 5 Viet. c. 35, & 15 & 10 
Viet. c. 51 , but before 21 & 22 Viet. c. 94, an agree- 
ment was entered into for the sale of a copyhold 
estate, together with the timber “ & all appurten- 
ances to the same hereditaments belonging,*’ as 
soon as same should become freehold, under an 
agreement of the vendor to use his best endeavours 
to enfranchise. An enfranchisement was effected 
under the second' Act, reserving the minerals to 
the lord i/c/d ; the contract had refei’ence to 
the provisions in those Acts relative to minerals, 
etc., & the purchaser must complete, notwith- 
standing this reservation. 

PHrnd fade an agreement to convey lands in 
fee simple would include the minerals (Bomilly, 
M.R.). — Kerr v, Pawson (1858), 25 Beav. 394 ; 
27 L. J. Ch. 594 ; 31 L. T, O. S. 224 ; 22 J. P. 
241 ; 4 Jur. N. S. 425 ; 0 W. R. 447 ; 53 E. R. 
087. 

Annotation : — Mentd. Jonklas v. Greon (1850), 27 Beav. 440. 

628. .] — Marshall v, Ulleswater Steam 

Navigation Co., No. 122, ante. 


629. .] — Spoor v. Green, No. 664, post, 

680 . .] — Jersey (Earl) v, Neath Poor 

Law Union Guardians, No. 26, ante, 

631. .] — The proprietor in plenum do* 

minium of the lands of Campbell in 1706 dis- 
poned in fee to one Drysdole the lands of Hillfoot, 
reserving the coals & coalheughs. In 1808 one 
Tait acquired the Campbell Estate from the 
proprietor, including the lands of Hillfoot tlie 
coals & coalheughs, Tait became bkpt., & his 
trustee in bkpey., by a disposition dated July 28, 
1837, which in its narrative part stated there was 
vested in him as trustee the lands of Campbell, 
comprehending the superiority & feu duty of the 
lands of Hillfoot, & that one Moir, who was the 
successor of Drysdalo in the lands of Hillfoot, 
liad become purcliaser of the said superiority & 
feu duty, conveyed ‘‘ all & whole the town & lands 
of Hillfoot all as at present possessed by Moir.” 
In 1860 the predecessor of applt.. Sir A. Orr, 
purchased from the same trustee ” all & whole the 
lands of Campbell, including the lands of Hillfoot, 
with (inter alia) the coals & coalheughs.” In an 
action of declarator by applt. seeking a declaration 
that he was the proprietor of the coal under the 
lands of Hillfoot : — Held : as the dispositive clause 
of the deed of July 28, 1837, might aptly describe 
either an estate of fee, in* which case the minerals 
would have passed to the purchaser & so to resps., 
or an estate of superiority, which would not affect 
the ownership of the minerals, & being thus 
ambiguous, the rest of the deed might be looked 
at to see whether it qualified the words used in the 
dispositive clause, & the narrative pai t of that deed 
did in fact so qualify the dispositive, & showed that 
only the superiority & feu duty was intended to 
pass thereby to the purchaser & so to resps. — 
Orr V, Mitchell, [1893] A. C. 238 ; 9 T. L. R. 
.356; 1 B. 147, ILL. 

632. Exceptions to rule — Exception of mines in 
favour of grantor.] — Harris v, Byding, No. 945, 
post. 

As to exception generally, see Sub-sect. 2, 
post, 

633. Customary separate dealing with 

mines — Knowledge of purchaser.] — Wright v, 
Leigh (1890), cited in MaeSwinney, Law of Mines, 
Quarries & Minerals, 4th ed. at p. 224. 

634. Mines & minerals under canal — Con- 

veyance of land Intersected by canal.] — It was 
argued that the conveyance of the two separate 
plots intersected by the canal would carry the mines 
under the canal. It was argued that this must be 
so by analogy to the presumption of law that where 
a piece of land is conveyed which is bounded by 
a public highway or a non-navigable river, the 
conveyance passes the moiety of the highway or 
of the river. ... It is very difficult to sec the 

j analogy (Lord Macnagiiten). — Chajiber Col- 
1 LiERY (?o.. Ltd. V. Rochdale Canal Co., [1895] 


part VIII. sect. 1, sub-sect. 1. 

624 i. (ivmral rule.! — Oeiluin Crown 
landH in Ouelu'o had boon graiiiod to the 
Huppliauts, from which the Crown 
coutended the coal thereon was 
ivserved : — HeM : there being no 
expivss or implied agreement to the 
contrary the suppliants were entitled 
to a grant conveying such ndnes & 
minerals as would pass without 
express words.-— H. i*. Canadian 
Aurioitltubal Coal & Colonisation 
Co. (18U5). 24 S. C. R. 713.— CAN. 


624 ii. .] — ^Whero (he precious 

molals have biHin passed out of the 
(Jrown to a grantcio, a coiiveyanco of the 
land by the latter to a thira person in 
the onlinary form will pass the precious 
metals although not specially 
mentioned. — Re St. Eugene Mining 
Co. & Land Registry Act (1000), 
7 B. C. R. 288 ; 1 M. M. C^as. 406.— 
CAN. 

632 i. Exerptians to rule — Exception 
of mines in favour of grantor ,] — Barton 
V. Lemprierk (1910), 70 L. J. P. C. 


80.— AUS. 

632 ii. In this cose, the 

reservation of gold & silver mines in 
favour of tho CrowTi, contained In the 
gmut, indicated that everything out- 
side of the reservation was granted. — 
City of Hull v, Scott (1903), Q. R. 
24 S. C. 59.— CAN, 

p. Land granted aa subsidy iu 
railwau ] — Lauds granted by the 
Crown ns a subsidy towards the con- 
struction of a railway under 53 Viet. 
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Pabt VIII. — ^Absolute Dispositions. 


f; m i L. T. 268 : 

11 T. L. R. 544 i 11 R. 264, H. L. 

Now Moss Colliery Co. v. M. S. & L. Ry., 
[1897] ICh. 725 ; R. t>. L. & N. W. Ry. (1899), 98 
T * m Mentd. Brlnckman v. Malloy (1904), 90 
h ^ XT Sharpnoss Now Docks & GloucoBtor & llirming- 
liam Navigation Co. v. A.-G. (1915), 112 L. T. 820. 

686. Mines & minerals under railway — 

Grant of land & minerals on each side of & ad- 
joining railway.] — Thompson v, Hickman, No. 
loft, mile. 


Undiscovered minerals within manor — Effect of 
general words.]— *SVc Copyholds, Vol. XIll., p. 15, 
No. (i8. » 1 » 


Sale of ecclesiastical land.] — See Ecclesiasticai. 
L.4\v, Vol. XIX., p. 500, Nos. :15C1, 35ft2. 

Compulsory purchase.] — See Compulsory 1*ur- 
ciiASE OF Land, Vol. XI., p. 152, No. 31ft. 


SuB-spxT, 2. — ExcEi-riON OF Minks from 
Conveyance. 

Form of conveyance reserving minerals.] — iSVr 
Law of J'mporty Act, 1025 (c. 20), Sclied. 5, 
Form No. ft. 

636. Mines subject of exception not reservation.] 

— Cardigan (Karl) v. Armitaoe, No. 092, 

637. ,] — Exceptions roservations (so 

called), from the demise, of timber trees, mines. A: 
quarries, are exceptions, not res(»rvations. Nor 
would these n(‘c(?ssarily be construed as coming 
within tli(* word reservations in a power, thongh 
tlie power mentioned nmt Ai reservations. At there 
aijpeared to be in fact no reservation besides. 
excey)t rent ; at any rat(i the (!onstiuction would 
not be such where there were in fact reservations 
besides rent. Qu. : the ancient lease having 
excepted all mines & quarries of stone & slate, & 
all other mines, whether a lease is bad in which 
the cxc;eption is of all mines of tin, toll tin, tin 
works, copper, lead, & all other mines, minerals, 
At metals whatsoever. — Doe d. Douginas v. Lock 
(1835), 2 Ad. A: El. 705 ; 4 Ncv. & M. K. B. 807 ; 
4 L. J. K. B. 113; 111 E. R.271. 

Annotations : — Mentd. Wi(;klmni v. Uawkor ( 1 84 0 ), 7 M . & W. 

63 ; Dnrliuni & HniidcrluTid Ry. v. Walker (1842), 2 Q. IL 

940 ; Due d. Kgreiiiorit v. SU'pheiis (1814), 6 0. IL 208 ; 

Doo d. Riddiilpli v. Uule (1850), 15 0. H. 848 ; Dee d. 

Gref!., v. Tidbury (1854), 2 C. L. K. 347 ; Williains v. 

Hayward (1859), 5 Jiir. N. 8. 1417 ; Proud v. Hatc8 (1865), 

6 Now liop. 92 ; ThelluNHen r. Liddard, [1900] 2 Cli. 635. 

638. .] — IhioUD V. Bate.s, No. 17, atiie, 

639. ,] — Hamilton (Duke) v. (J rah am, 

No. 134, mile. 

640. .] — EaRDLEY V. CUANVILLE, No. 497, 

ante. 

641. .] — .Tones v. Consolidated Anth- 

racite (Collieries, Ltd. A: Dynevor (Lord), Ni). 
941, post. 

642. Exception & reservation distinguished.] — 

Proud v. Bates, No. 17, ante. 

.] — Sce^ further ^ Deeds, Vol. XVIT., p. 380, 

Nos. 188ft-lSSS. 

643. Validity of exception — Must be to person 
conveying legal estate.] — Chetham V. William- 
son, No. 889, post. 

644. .] — An cxceyitioii must be to the 


person or persons who convey the legal title & to 
him or them alone (Pollock, C.B.). — Denison 
V. Holliday (1857), 1 II. & N. 631 ; 156 E. R. 
1354 ; sub nom. Dennison v. Halliday, 28 L. T. 
0.8.307 ; 5W. R. 357; on appea? (1858), 3 H. & 
N. 670. Ex. Ch. 

645. What amounts to exception — Previous 

severance of ownership of mines.] — 8., being seised 
in fee, mortgaged lour closes of land in I), to N. 
in fee. 8. afterwards, in 1809, devised to her 
children all the seams of coal lying under her lands 
in D., which she had let to W. fur a long term of 
years, at £105 rent ; & devised all her other lands, 
except the scams of coal to A., B. & W\ in fee in 
trust to sell. In 1812 8. demised to B. & W. all 
those two seams of coal under four dieses in D. & 
other closes for fifty years, from Jan. 1, 1813, at 
a rent of £105. 8. died in 1814, Ac B. & W. paid 

the £105 rent to the children of 8. In 1815, A., 
B. & W. As the assignee of N., by a deed, which 
recited that the former had pul up the real estate 
of 8. to sale, & that K. was the highest bidder for 
ceitain lots (comprising the four closes in 1).), 
except the seams of coal under the closes, granted, 
bargained & sold to K. in fee “all the four closes 
of land before mentioned, with all houses, cdiliccs, 
buildings, gardens, yards, paths, watercourses, 
ditches, quarries, woods,” etc., “ other than At 
save k> exc(‘])t Ac reserved to 8. Ac W., during the 
t(jrm of thirty years to bo comymted from Jan. 1 
then last, all the mines Ac beds ()f coal lying Ac 
being within Ac under those four closes thcrcin- 
befoj'c described Ac tlierein intended to be granted 
Ac conveyed.” I lefts., who took under K., claimed 
all the coal under the four olos(‘s,* excojit the two 
seams demised to B. Ac W. ; — JJeld : none of the 
coal under the four closes pjissi'd to K. by the deed. 
— Denison v. Holiday (1858), 3 11. Ac N. 670 ; 
28 L. J. Ex. 25 ; 157 E. K. 637 ; sub nom. Holliday 
V. Denison, 31 L. T. O. 8. 250 ; 4 Jur. N. 8. 1002 ; 
ft W. It. 719, Ex. Ch. 

646. Reservation of liberty of working the 

coal.] — Where Ukj ownc'i* conveys land to a 
singular successor or othtu* i)erson reserving the 
“ liberty of working the coal ” in those lands, he 
must be. taken to have reserved the estate of co.'U, 
unless there an^ clc^ar 'vords in tlie deed qualifying 
that right of proj)e]ly, with which he stands 
vesLid by infi‘ftm(int at tlie date of the con- 
veyance. — Hamilton (Duke) v. Dunlop (1885), 
10 App. Cas. 813, JJ. li. 

Annotaluin : - Distd. SuUicrlaml v. Ilcalhcote, [1892] 1 Ch. 

475. 

647. .j — SUTHERTAND (DuKE) V, 

Heatjicote, No. S7I, post. 

648. Effect of exception of minerals — Right of 
lessee to support of surface.] — Harris v. Rydinu, 

No. 945, j)ost. 

649. Building lease — Right of lessee to 

dispose of minerals obtained while digging founda- 
tions.] — UoRiNSON V. Milne, No. 03, ante. 

650. Interpretation of exception.] — A. con- 
veyed to B. in fee a messuage, buihlings, yard, 
gardens, Ac homeshiad, with Ihe appurtenances, 
Ac certain closes of land (?xcepting all mines of coal 
under the lands Ac hereditaments ; with liberty 


c. 4, aro net subject to the Doiniiiion 
Lauds Act A: the Rcjnilu-tlens of 1 8S9, 
Ac where there is no express reservation 
of minoB & minerals in the jrrant tlie 
mines & minerals, except gold Ac silver, 

S aas under the grunt. — C auiary Ac 
DMONTON Ry. Co. v. R. (1904), 20 
T. L. R. 770, P. C.— CAN. 


PART VlJl. SECT. 1, SUB-SECT. 2. 
648 1. Effect of exception of minerala— 


Right of lessee to 8 U 2 )port of surface .] — 
In every conveyaiioe of Hurfaoe there 
is at oouiinoii law an Implied convey* 
aiiee of a light to a subjacent Ac 
adjacent support adeciuatc to the pur- 
pose for which the surface was con- 
veyed, Ac a reservalion can only be so 
far as the working e.au be carried on 
consistently with the grant. — Cali:- 
DOMAN KY. Co. V. SpROT (1856), 10 
Dunl. (Ct. of Sess.) (H. L.T 3; 2 
Macq. 449; 28 Sc. Jur. 486.-^COT. 


648 ii. .) — WiiiTE’s Trus- 

tees V. Hamilton (Duke) (1887), 14 
R. (Ct. of Soss.) 597; 24 Sc. L. R. 305. 
—SCOT. 

q. .] — Hamilton (Duke) v. 

Grauam (1871), 9 Mooph. (CL of ScHs.) 
(H. L.) 98 ; 43 Sc. Jur. 491 ; L. 11. 2 
So. Ac Div. 166.— SCOT. 

650 i. JrUerprelation of exceptUm .] — 
Farquuauson V. Baunabd Aroub 
Horn Stearns Oil Ac Gab Co. UOll), 
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Mines, Minerals and Quarries. 


SecU 1 . — Conveyance of land: Sub-sects. 2 db S, 
Sects. 2, 3, 4: db 5. PartlX.] 
to enter & sink pits for getting all such coal, & to 
erect engines & make &ains, etc., necessary for 
working the coal ; except as to such lands as lie 
within 150 yards of the messuage & buildings, & 
except any homestead : — Held : the seller thereby 
reserved to himself the right to dig coals under 
the messuage, buildings & homestead, &; within 
1 50 yards of same respectively ; but was not 
entitled to sink pits, ei*ect engines, or make drains 
within 150 yards of the messuage or buildings, or 
within the homestead. — B owler v. Wolley 
(1812), 15 East, 444 ; 104 E. R. 912. 

651. Whether vendor entitled to substance 

worked by open quarry.] — Beu^ v. Wilson, No. 
2, ante, 

ScCi generally. Deeds, Vol. XVII., jip. 380 

ct set/. 


Hub-sect. 3. — Reservation of Rentcharoe 

IN RESPECT OP MlNERAIiS. 

652. Whether void as perpetuity.] — Where in 
a deed of grant of land there was a clause that 
a rentchai'ge should bo paid by the purchaser, his 
h(‘irs or assigns, to the vendor, liis heirs & assigns, 
if th(5 pui'chaser, his heirs or assigns should at any 
time dig &; work, etc., any mines, etc., on the 
property granted Held : the rentcharge was 
validly creattid, the clause not void as violating 
the rule against perpetuities. — Morgan v. Davey 
(1883), 1 Cab. & El. 114. 

Sec, generally, I’erpetuitibs. 


HE(ri. 2.— CONVEYANCE OF MINES AND 
MINERALS. 

See, generally. Sale of Land. 

653. Covenant for payment ** for every acre of 
coal found — Whether finding of coal condition 
precedent to liability.] — Declaration in covenant 
stated, that pltf., by indenture, granted to deft, 
idl the coals, & mines of coal, under certain land ; 
tliat deft, covenanted to pay pltf., as the price 
of the coal so granted, £40 for every statute acixs 
of the coal which should be found under the lands, 
it, until the price should be fully paid, to pay 
pltf. £40, part of the price, in each ycai’, by two 
eiiual half-yearly instalments, whether the whole 
of an acre of coal should be gotten in every such 
y(iar, or not. Avt?rment, that, at the time of the 
making of the indenture, there were under the 
lands divers, to wit, 14 acres of coal ; & that 
divers, to wit, 13 acres of the coal still remained 
under lands, & that £40 for two of the lialf -yearly 
instalments of the price for the coal aforesaid 
became due, & still was in ari'car & unpaid, to 
l)ltf. y - Held : the finding of coal was not a con- 
ilition pi*ecedent to pltf.’s recovering the annual 
sum of £40.— JowBTT' v. Hpencek (1847), 1 Exch. 
047 ; 17 J.. T. Ex. 307 ; 12 L. T. O. 8. 85 ; 154 
E. K. 275, Ex. Ch. 

654. Covenant for quiet enjoyment — Whether 
broken by subsidence — Due to earlier working.] — 

Deft, being seised in fee of land &, coal beneath it, 
ill 1844, let the coal, by a written agreement, to 
li'ssces for a term of twenty-five years, witli power 
1o enter &; work A:, carry away the coal acioss the 
land, & all other powers fit & necessary for the 


working & carrying. The lessees entei'ed &> worked 
& carried away coal, & after they had ceased, deft., 
in 1845, conveyed by deed a portion of the land to 
J., a purchaser, who had previously been through 
the workings, but was not sliown to have any 
knowledge of the agreement or its terms. By the 
deed deft, covenanted with J., his appointees, 
heirs &; assigns for title, for quiet enjoyment, & 
against incumbrances. In 1846 J. appointed the 
portion of land to pltf., a purchaser, who after- 
wards built houses thereon, & who had no know- 
ledge of the workings until the land & houses 
subsided, in 1865. The subsidence was caused by 
the workings which had been carried on bcfoi*o 
the conveyance to J. In 1848, the lessees entered 
the mine & took fireclay, wliich they had no right 
to take, & also fragments of coal of nominal value, 
but these acts did not contribute to cause the 
subsidence. In 1867, pltf., as appointee of J., 
sued deft, on the covenants, the declaration 
alleging as breaches of the covenants for title Sc 
quiet enjoyment, that, after pltf. became seised, 
the lessees entered & worked, whereby the danmge 
was caused : — Held : as to the covcjnant for title, 
there was no breach since J. had bought witli 
notice of the workings, & pltf. must be taken to 
have bought the land without the coal ; but 
even if the agreement constituted a breach, the 
cause of action was complete in J., & pltf. could 
not sue upon it ; the subsistence of the agreement 
during pltf.’s possession was not a breach of the 
covenant against incumbrances, because, although 
the agreement gave the lessees the privilege of 
doing cei*tain things upon the sui*face of pltf.’s 
land necessary for the working the colliery yet it 
did not appear that any such thing was or coidd 
be necessary to be done ; the covenant for quiet 
enjoyment was not broken by the acts of the lessees 
in 1848 ; Sc the action was not maintainable. 

The declaration . . . alleges that pltf. became 
the purchaser of ceiiain land, wliich would, of 
course, include any coal or other ndneral under- 
neath it (Cleasby, B.)." Spoor v. Oukbn (1874), 
L. R. 9 Exch. 99 ; 43 L. .T. Ex. 57 ; 30 L. T. 393 ; 
22 W. R. 547. 

Annotatiun : — Mentd. Turner v. Moon, [1901] 2 Ch. 825. 


Sect. 3.— ENFRANCHISEMENT. 

See, generally. Copyholds, Vol. XIII., pp. 152 
et seq. ; Sc Law of Property Act, 1922 (c. 16), 
s. 128, Sched. 12 (5), Sc s. 138 (12). 


Sect. 4.— INCLOSURE. 

See liaw of Property Act, 1925 (c. 20), s. 193 (5). 

Rights of lord ot manor — As to subsoil.] — See 
Commons, Vol. XI., p. 42, Nos. 574-581. 

luclosure against common of turbary — 

Custom.] — See Commons, Vol. XI., p. 44, Nos. 
617-021. 

Inclosure against common of estovers — 

Custom.] — See Commons, Vol. XI., p. 45, Nos. 624, 
625. 

Inclosure against right to dig gravel.] — 

See Commons, Vol. XI., p. 45, Nos. 022, 623. 

Common in the soil — Rights of tenant of manor.] 

— See Commons, Vol. XL, p. 22, Nos. 250, 251. 

Mining rights under Inclosure Acts.] — See 
Commons, Vol. XI., pp. 61-68. 


20 O. W. R. 351 ; 3 O. W. N. 
25 O. L. li. 93.— (San. 


239 ; 


65011.——.] — A resorvatiun oX 
niiucrala implies Ihoitiwilh the rlghl 


to dig & carry thorn away & such 
powers are reasonably nocossai'y 
for such ptiiTiosc. — v. Uaknkau 
(Alta.). 119201 1 W. W. 11. 154 ; 50 


D. L. 11. 405.— CAN. 

r. Onus of proof.] — Bino Kkb v, 
Maokicnzik (B. C.), 11919] 2 W. W. 11. 
172; 47 D. L. K. 43.— CAN. 
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Part IX. — Mortgages. 


Effect of award of inclosure — ^Mining rights & 
rights in the soli.] — See Commons, Vol. XI., p. 83. 

655. Ownership of minerals — Express reserva- 
tion to lord of manor.] — By an Indosuro Act, the 
iiomrs. were authorised to a]>portion to the lord 
of the manor, in satisfaction for liis ri^^lit & 
mtei-est as su(;Ji lord, a cert/ain quantit y of t lio Wiiste 
in cattle ^at(\s. By n. siihseipKmt sect., ii'citiiiR 
that tlui waste wfis of sucJi small value as not 
to bear the expensi* of hein^ allotted, tht*, coiurs. 
wore cmpowej-ed to set it out in oik^ inclosurc, & 
to regulate tlie st.int among the ownere of laud 
entitled to rights of common, awarding them 
sheep gates in propoHion to their several rights. 
The proprietors or persons entitled to the greater 
part of the sheep gates were then empowert'd, 
with the consent of the lord, to appoint comi's. to 
divide this stinted pasture into allotments “ to &; 
amongst the proprietors of the common or waste 
land, in proportion to their r(ispeotive rights & 
interests therein.” A fuithor sect, reserved to the 
lord the light “to enjoy, sf^arch for, & work all mines, 
minerals, & other lights iVt I)rivilc^ges in the wasti^ 
(except the right to i-hc soil thereof, for whicli a 
compensation was th(‘roinb<‘for<‘ direct4‘d to be 
mad(*), in as full, ample*, tS: bimclicial a manner 
as if i he Ad. Iwid not be(*n made ” ; — /frhl: the* 


effect of the Act was, to take from the lord his 
right to the soil of the waste, & with it the exclusive 
right of sporting thereon. — B ohinson v. Wiiay 
(1806), L. R. I C. P. 4»0 ; 14 L. T. 4:14. 

JnnnttifUm : — Reid. Howorby t’. Smith (187.**). L. It. 8 C. 1*. 

:il4. 

656. — - In tenant.] -Where (*ertain waste 
land was, >vith the consent of the. then lord of th(^ 
manor, inclosed by a former owner of jdtf.’s pro- 
pt‘ri.y, A pltf. had dug for minerals thereon ; & 
where a subsequent lord assorti'd his right to the 
min(*rals, sold thtnn to defts., who thereupon 
entered uiion the preperty & commenced digging 
for them ; on a bill to restrain defts. : — Held : 
the lord of the manor had not succeeded in 
establishing his claim, & pltfs. were entitled to the 
minerals in question. — ^A ckroyo v. Brtgqs (1865), 
18 li. T. 521 ; 1 1 W. R. 25. 

Calculation of assets & dissents to inciosure — 
Interest of lord of manor in subsoil to be considered.] 
—Sec Vol. .VI., p. 7.8, No. fir>8. 


SiO(^T. 5.— WHERE TITLE IS REGISTERED. 

See Jjand Registration Act, 1025 (c. 21). 


Part IX.—! 

Sec, generally, Ijjiw of Property Act, 1025 (c. 20>, 
as. 92, 100 ^ 1 01 ; Moutoaor. 

657. Rights of mortgagee — Appointment of 
receiver & manager.] — The ct. has jurisdiction, at 
the instance* of mtgocs. of collieri(*s li(‘ld under 
leases containing working covenants, to appoint 
a receiver A; manage;? of the j)roperty ^ bu.sin(*8s, 
notwithstanding that the* latter is not specufically 
referred to in the mtgo. sc^curity. — CiVAii'BEU. v, 
Lloyd’s, llAUNiiriT’s & Bosanquet’s Bank, I/pd. 
(1889), [1801 1 1 Ch. 180, n. ; 58 L, ,T. Oh. 421. 
Annotaiinns : — Consd. Wliitlny v. ChallJs, [ISJia] 1 (Jli. 64 ; 
(■oiiiity cf (Jleuci^stcr liaiik v. Iludry Merthyr St4*ain & 
iloiiHo Coal (Colliery Co., ll8Ud) 1 Ch. 62t). Reid. Makhis 
r. Ibotsoii (18UU), 63 L. T. 615; Staiiifortl, Spaidiii}? k 
Jioriloii Hanking!^, v, Keebli; (1913), 82 L. J. (;h. 388. 

668. .J — A colliery co. exe<;ut4*d a 

mtge. to a banking co. by subdemisc^ of their lands, 
mines, & scrams of coal &. other premises com- 
prist;d in c(;itaiii leases, & also their buildings A 
some of tlieir fixed machinery. Default having 
been made of priacij)al ^ interest, tlie >)aiik to‘>k 
possession of the mines & appointed a ixjc(‘iver of 
the income, but did not work the mines. They 
afterwards brought a fowiclosure action against the 
colliery co., & moved for a i-(*ceiver & manager of 
the colliery : — Held : (1) although the business of 
the colliery was not expressly mentioned in the 
mtge. deed, it was intended to pass & did pass to 
the mtgees., & they were entitled to apply in the 
action for a receiver & manager of the colliery ; 
(2) the ct. would, in the exercise of its discretion, 
appoint a receiver & manager, although the 
mtgees. had taken possession & appointed a 
receiver of the income. 

(3) What is a colliery ? What are the scams 
of coal ? What is the motive power ? Wliat does 
all that mean but that industrial occupation which 
we compendiously call a colliery ? What is the 


Mortgages. 

moaning of the convoyanct* but. the transfer of 
those rights of taking away th(5 coal of working 
the coal whicli are involved in the l(;ase8 ? (Lord 
I fALSnUJtY).— (V)IINTY OK llLOUrEHTER BaNK V, 

Ritiiry Merthyr Steam t't JIoitsk (Jo.\l Dolltery 
Do., 11895] I Dh. 1)29 ; (Jl J.. .1. Ch. 451 ; 72 L. T. 
875 ; 4:i W. B. 488 ; .89 Sol. .lo. 8.81 ; 2 Mans. 
228 ; 12 H. 188, C. A. 

Armotatiom : — As to (1) Refd. Tliiboii r. Oroat Finical I Oori* 
HolldaUsl, [HK)4J 1 K. D. 050 ; Htamford, Spalding Ik 
BohI/OIi Bunking Co. r. Kooblo (1913), 82 L. J. Cli. 3KK, 
As to (2) Refd. J’oolo V. Dowiioh (1897), 76 L. T. IJO. 
(frnrrally. Mentd. Jie Bank of Syria, Owen & AHliworlh’H 
Claim 0900), 83 Ij. T. .547 ; J)uok v. Towm* Oulvunixirig 
Co., IlJlOl] 2 K. Ji. 314; Pinmicr IndnHt.rial Bank 
CarlUtn MauufuetnrJng (M. & Crablroo, |1909j J K. B. 
106; lie Fireproof Doors, IJniney r. Firejiroof DoorH, 
11916] 2 Cli. 142; D(;y v. Piillmgor Eiigiiioering Co., 
11921] 1 K. IL 77 ; Underwood v. Bank of liiverpool & 
MurtinH, Underwood v. JlarcluyH Bank, 11924] 1 K. B. 
77.5. 

659. .] — Tliis was o. motion by pltf., 

the mtgoo. of certjiin (;o!li(;rit;H, fL.r t he appointment 
of a receiv(;r. Defts. liad a croas motion for .an 
order piHiventiiig pltf., who was lessee of part of 
the colliery, from denying tliem access to the 
c(dlicry for the purpose of inspecting it. There 
was a covenant in tlie least; that the lessor & his 
agents should be at liberty to inspect the colii(*ry, 
but it was said that there w’as a personal objection 
to the persons nominated by the lessor to inspect 
the colliery, & that at the time the lease was 
signed the lessor verbally promised not to employ 
those particular persons to inspect. Defts. 
alleged that pltf. was making use of Ids position 
as mtgee. to prevent any one else taking a lease of 
the colliery. The judge thought that pltf. was 
entitled to the appointment of a receiver, & that 
defts. were entitled to inspect the colliery. — 
Barnett v. White, White v. Barnett (1897), 
41 Sol. Jo. 607. 


PART IX. 

t of martgaoee — Against tenant in possession. — Under lense. prutr to mortgage.]— C la 7 .y v. Thoknbitrn (Y. 'i\) 

(190.5). 2 W. li. K. 534.— CAN. 
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660. Repayment with Interest of working 

expenses.] — (1) An overstatement on the part of 
mtgees. in possession of a colliery as to the balance 
represented by them as remaining duo on their 
mtge., & their refusal to furnish accounts to the 
mtgors.y except on being paid the expenses of so 
doing : — Held : not such vexatious conduct as to 
deprive them of their costs of a redemption suit. 

On their appealing from a deci'ee disallowing 
such coi^, they were held entitled to have their 
costs of appeal. 

(2) A mtgee. in possession of mines expended 
large sums beyond the amount covered oy his 
security in working the mines, paying agents, etc. ; 
&; also in keeping down the interest of prior 
incumbrances: — IMd : the mtgees. were rightly 
allowed these sums with interest. — N orton v. 
Cooper (1854), 6 De G. M. & G. 728 ; 25 L. J. Ch. 
121 ; 2 W. B. 059 ; 43 E. B. 1053, L. J.T. 

eei . Mortgagee In possession — Refusal to 

furnish accounts at own expense — Effect on costs 
of redemption suit.] — Norton v. Cooper, No. 000, 
ante, 

662. Mortgagee of share in colliery — Right 


I to account from owners of other shares.] — 

I Bentley v. Bates, No. 206, ante. 

668. Rents paid to mortgagor by his lessee 

— Subsequently to foreclosure — Necessity for further 
account.] — At the date limited for redemption in a 
foreclosure action money was in ct. & in the hands 
of a receiver paid under a mining lease since the 
issue of the chief clerk’s certificate. The fore- 
closui*e judgment gave liberty to any persons 
redeeming, or, in the event of foreclosure, to 
pltfs., to apply for payment to themselves of funds 
in ct. or in tlie hands of the receiver : — Ueld : pltfs. 
were entitled to an immediate order for fore- 
closure absolute, & for payment of the money in 
ct. &> in the hands of the receiver without any 
further account. — Coijsman v. Llewblltn (1886), 
34 Ch. D. 143 ; 55 L. T. 647 ; 35 W. B. 82 ; snlt 
nom. COLMAN V. IjLEWELLYN, 56 L. J. Ch. 1, C. A. 
AnnoicUitma : — ^Refd. Smith v. Poarman (1888), 68 L. T. 720 ; 

Cheston v. Wells. [1893] 2 Ch. 151. 

Powers of mortgagee — Absolute disposition.] — 

See Part IV., Part V., Sect. 1 , sub-sect. 4, ante. 

Leasing.] — Part V., Sect. 2, sub-sect. 4, 

ante. 


Part X. — Agreements for Leases. 


664. Distinguished from licence.] — .Tones v. 
Beynolds, No. 711, poaL 

Mining licences, ace Part XI., rioat 

665. Distinguished from lease.] — By a memo- 
randum made on Feb. 2, A. agreed to let & grant 
a lease to B. of “ the. coal, iron-mine, stone & 
lirt^-clay,” under certain lands, at certain specified 
royalties, for the teim of seventy years ; & it was 
provided tliat so much ifiyalties as would amount 
to £50 a year should be worked or paid for during 
the tenn ; the rent to commence in a year from 
the time a pit was sunk ; with power to work the 
minerals, & to deposit rubbish, & make a wharf, 
as usually granted in leases of a similar nature, & 
as granted by 0. ; & to abandon & quit the same, 
if at any time during the term B. should tliink fit, 
on giving six months’ notice ; to commemie sinking 
a pit before June 24, & A. engaged that lie had not 
incumbered such estate ; to contain the usual 
covenants, & as entered into by 0., & A. engaged 
i/O sign a lease upon the said tenns as soon as it 
could be prepannl : — Ueld : this was not a lease, 
hut an agreement for a demise in fuiuro. 

I should say . . . that the tenants would not 
under this instrument be able to exercise the rights 
Giat would be indispensable the proper working 
of the mines, without some deed under the seal 
of tlie grantor ; &> consequently I tliink we arc 
justified in saying that, regard being had to the 
intention of th(i jiarties as manifested by the 
instrument, & to the subject-matter, it does not 
amount to an actual demise (Tindal, C.J.). — 
Doe d. Moroan v. Powell (1844), 7 Man. & G. 
980 ; 8 Scott, N. B. 687 ; 4 L. T. O. S. 134 A ; 
8 Jur. 1123 ; 135 E. B. 397 ; aiib nom. Doe d. 
Morgan v. Morgan, 14 L. J. 0. P. 6. 

See, goierally. Landlord & Tenant, Vol. 
XXX., pp. 306 et aeq, ; Mining leases, aee Part X., 
post. 

666. Do not Import existence of minerals.] — 

A., on the application of B. & 0., agreed to ^ant 
thorn a lease of a vein or seam of coal, called the 


S. vein, “ about two feet thick, with the overlying 
& underlying beds of clay,” on & under a farm 
called X., at £100 per annum as certain or dead 
rent, & royalties of 9d. per ton for the coal & 4d. 
per ton for the clay : the lessees to have any part 
of the farm at the rent of £10 per acre, & to expend 
not less than £500 in the erection of a manufoctorv 
& buildings for the purpose of working the coal & 
clay ; way-leave of Id. per ton for foreign coal & 
clay ; lessees to have power to determine the lease 
at the end of three years on giving one year’s 
notice. On action by A. for specific performance, 
B. & C. alleged that the 8. vein did not exist under 
the farm, & it was pi*oved that on search it had 
not been found, but counter-evidence was given 
to show that the searches were insufficient : — 
Held : under the agreement, B. &; (^. had, in con- 
sideration of the dead rent njserved, obtained 
licence to enter & search for the vein, but not a 
warranty that such vein Wfis to bo found ; &, 
accordingly, A. was entitled to specific perform- 
ance of the contract whether the S. vein existed 
or not. — J epperys v. Fairs (1876), 4 Ch. D. 448 ; 
46 L. .T. Ch. 113 ; 36 L. T. 10 ; 25 W. B. 227. 

667. Imperfect description of minerals.] — ^Prige 
V. Griffith, No. 842, post. 

668. Sufficiency of description of area — Area 
described by name — Boundaries “hereafter to be 
deflned.”]-T-HAywooD v. Cope, No. 845, post. 

669. Boundaries not fixed.] — Lancaster 

V. De Trapford, No. 843, post. 

670. Boundaries fixed by supposed line of 

fault.] — Davis v. Shepherd, No. 844, post. 

671. Omission of covenant for dead jent — Not 
fatal to agreement.] — Walters v. Morgan, No. 
601, ante. 

672. Agreement entered Into by receiver — Sub- 
ject to approval of court — Lessee’s remedy for non- 
completion.] — Grace v. Baynton (1877), 21 Sol. 
Jo. 631, L. JJ. 

Time of essence of contract .] — See Landlord & 
Tenant, Vol. XXX., p. 410, No. 728. 


PART X. 

a. Constrvetion of agreemeni — Agree- 
meni by two landowners — Whether for 


joint lease or separate latses .] — ^Wbl- 
LAND County Limb Wobks Oo. v. 
Bhurb (1912), 23 O. W. R. 397 ; 4 
O. W. N. 336 ; 8 D. L. R, 720.— CAN. 


b. Condition precedent to grant o. 
lease — Raising specified quantify of Orel 
— ^Watnb V. Huqhan (1890), 0 N. Z 
L. R. 295.— N.Z. 
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Part XL — Leases. 


srot. 1.— nature and definition. 

See, flrewfira/Z//, Landlord & Tenant, Vol XXX., 
pp. 429 ei seq, 

673. Nature — Amounts to sale of minerals.] — 

(1) The lessee of a mine, although entitled to r*‘ly 
on the existence of the subject, matter, takes all 
risk of its failure, (hither as to quantity or value, 
unless either is expressly warrantcid (IjORD Ski.- 
BORNR, L.C.). 

(2) What we term a mineral lease is really a 
sale out & out of a portion of the land (rxiiii) 
CAmNs).— G owan V. CiiuisTiE (187.S), L. It. 2 
Sc. & Div. 273, H. L. 

Annotations : — As to (1) Refd. OrlniHdlck v. Swootiiittii, [19091 
2 K. B. 740. As to (2) Coiisd. Mnnpo v. Didcofct, [19111 
A. O. 140. Refd. Collneas Iron (^o. v. Black (1881), l» 
App. Cos. 316 ; C.'iiinpbcll r. Wardlaw (1883), 8 App. Ciw. 
041 ; Lepplnffton V. Freunmn (1891), 00 L. T. 3.67 : (Jrevlllc- 
Nucrent v. Mackenzie (1899), 81 L. T. 793. Ocnerally, 
Refd. Strelloy r. Pearson (1880), 16 Ch. D. 113. 

674. .] — mining lease, which fis] an 

anomalous document amounting, not to a demise, 
but to a sale of the minerals (Gave, .T .) — Jte 
Willis, Ex p, Kennedy (1888), 21 Q. B. D. 384 ; 
57 L. .T. Q. B. 034 ; 69 L. T. 749 ; 30 W. R. 793 ; 
4 T. L. R. 037 ; mh tmm. Be Willis, Ex p. 
WiLLOUOHBY DE Eresby (Lady), 5 Mori*. 1 89, G. A. 
Annotations : — Mentd. Minnford r. Collier (1890), 26 B. D. 

279 ; Stevens r, Marsion (1890), 60 L. J. i). B. 192; 
Green v. Marsh. [1892] 2 Q. B. 330 ; Re Hoiindwood 
Colliery Co., Lee v. Kouiidvvood Colliery Co., [1897] 1 
Ch. 373. 

075 , .] — A lease of minerals being in 

fact a sale (Chitty, ,T.).— Eahuar v. Fauhaus, 
Ltd. (1888), 40 Oh. D. 395 ; 58 L. .f. Gh. 185 ; 59 
L. T. 019 ; on appeal, 40 Gh. 1). 400, C. A. 
Annoiaiiot^s : — Mentd. Colson v. Willinnis (1889), b- J* Gli. 

539 ; Touiline v. Luce (1889). 59 L. J. Ch. 104 ; ITurst, 
Addison v. Topp (1890), 63 L. T. 065 ; Bailey r. BHruofl. 
[1894] 1 Ch. 25 ; Field v. D(d)enture Corpn. (1890), 12 
T. L. II. 469 ; Kennedy v. Do TralTord, [18901 1 Ch. 702 ; 
Nutt V. Easton. [1899] 1 Ch. 873 ; Uodson v. Deans, [1903] 
2 Oh. 647 ; Bath v. Standard Land Co., [191 IJ 1 Ch. 
018 ; Belton v. Bass, Katcliflo & Gretton, 119221 2 Ch. 
449. 

076 . Interest of lessee— Interest In land.]- 

The interest of the lessee under a raining least? is 
an interest in land, & the rights created by the 
lease are not mert;ly incorporeal.— M un no v, 
DiDCOTT, [1911] A. G. 140 ; 80 L. J. F. V. 05 ; 103 
J,. T. 082 ; 27 T. L. R. 170, P. G. 

Definition.]— Law of Prop(dty Act, 1925 
(e 20), s. 205 (1) xiv ; Settled Land Act, 1925 
(c. 18), H. 117 (1) XV ; Universities A ( College 
Estates Act, 1925 (c. 24), s. 43 vii. 


SECT. 2.— USUAL AND CUSTOMARY MINING 
CLAUSES. 

677. Proviso for entry & inspection— Terms as 
to mode of working— & quantity of minerals ob- 
tained.]— Blakksley v. Whieldon, No. 008, ante. 

678. Proviso for re-entry— On non-payment of 
rent— Not for breach of any covenants.]— Under 
an agreement for a lease to contain “ all usual & 


customary mining clauses,” the landlord is not 
entitled to have inserted in the lease a proviso for 
re-entry on breach of any of the covenants by tlio 
lessee, or othei^dBc tlian on non-payment of rent. 
Hodokinson V. Crowe (1876), 10 Gh. App. 622 ; 
44 1j, ,T. Gh. 680 ; 33 L. T. 388 ; 23 W. R. 885, 


Annoiatimis .'—A.'sld, nampHhlrer. (1878), 7 Ch. D. 

55.6 ; Re Aiidcrt«)n & MIIhci-'h Contract (1890), 45 Ch. 1). 

476. Refd. Re Lander & Ihiurliiy’H Contract. [1892] 3 

(3i. <11 ; Do Soj'Ra t>. Do PIpbb i*ol, [1912] A. C. 194. 

679. Proviso for determination of lease — Mine 
Incapable of profitable working— In absence of 
special custom.] — (I) Independently of a special 
custom, a provision that tin? l(J8St?e shall be entitled 
to determine tlu? lease when the mine is incapable 
of being worked at a i)rolit is not a usual clause in 
the ]('ase of a colliery. 

(2) Under R. 8. 0., 1875, Ord 52, r. 3, the ct. 
lias power in a proper case to grant an interim 
injunction to restrain a deft, from c(?asing to pump 
water out of a mine. — Strkllby v. Pearson (1880), 
15 Gh. 1). 113 ; 19 L. .T. Gh. 406 ; 43 L. T. 155 ; 
28 W. R. 752. ^ ^ 

Amuitation .— amcraUu, Mentd. Now OrloauH S.S. Co. v, 

London & l*rovJiU!lal Alarlnc InRco. (1999), 14 Com. Cas. 

111 . 


Sect. 3.— CONSTRUCHON OF LEASES. 

Sub-sect. 1.— In General. 

See, gc)}erally. Deeds, Vol. XVJI., i)p. 212 el 
seq. : Part 1., ante. 

680. Meaning of words — “ Level ” — “ Deeper 
than Below.’*]— (I ) Jicssecs of a coal mine 
covenanted with the lessors tliat tluiy would, by a 
certain times ge?t all the dcmise^d coal in the town- 
ship of B. ” not deeper tlian or below the level of ” 
the bottom of the A. mine mi(U‘r a C(*r(.ain point at 
tlie surface. In an action for breach of the covo- 
imnt, a question arose whother “ level ” was nseid 
in the ordinary sense, of a l)ori/.ontal plane, or in 
a pr^culiar siinsc, having I'efc'roncc to the drainage : 
— IJeld : cvidc’iico was admissible to sliow the 
understanding of Die ti*rm ‘‘ level,” used as in 
the above Icuiw?, among coal miners. 

(2) It was referiHjd to an arbitrator to receive 
evidence? as to tfie ui(?aiiing of the covenant, 
according to the cust/om iiL understanding of miners, 
A- to state a case for the opinion of tlio ct. Ho 
found tiiat the mim? was situaU? within an exten- 
sive coal mining district in the county of Lan- 
caster ; & that, ” according to the custom & 

understanding of miners througiiout that district,” 
the terms ” level,” ‘‘ deepi^r than,” & ‘‘ below,” 
signified, etc. ; stating the construction of the 
toims, which was in favour of deft. It did not 
appear, as to some of the paHics to the ](?ase, tliat 
they resided witliin the district, & they wore 
named, in the lease as of other places : — Held : the 
existence of the custom stated, in the district 
wlicrcin the mine lay, did not raise a conclusion of 


PART XI. SECT. 1. 

c. Whai f 

Lynch v. Seymour (Ont.) (1888), 
S. a R. 341.— CAN. 


d. .1 — HaLPIN V. FOWI.ER (No. 

2) (1907), 6 W. b. R. 2‘26; 12 

B. C. R. 447.— CAN. 


PART XI. SECT. 8, SUB-SECT. 1. 
e. Meaning of u»r<to— ” Ml rights.**] 


-A pormanpnt loaso including " all 
IghtR of various kinds, with the? 
xcoption only of homoetead,** would 
iclude thiJ minorals. — Shamacharan 
fANDI V. ABITIRAM GOSWAMI (1900), 
. L. Tl. 33 Calc, 511 ; 10 C. W. N. 
38.— IND. 

f. Waste dumps.] — United 

Utodesia Goldfields, IiTd. v. 
»earok, [1912] S. R. 197.— S. AF. 


g. Whether grant amounts to lease 
or eMHcmcnt.] —liF.OALV. DUFFY (1854), 
3 AU. 67.— CAN. 


h. .] — Little v. Wbstbpn 

kansfrk & Storage Co., Ltd. & 
IDMONTON Collieries, Ltd. (Alta.), 
1922] 3 W. W. ll. 350 ; 69 D. L. R. 


k. Condition precedenh-lHseovery of 
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Sect, ti, — Cmstructicn of leases: Sub-sects, 1 <fe 2, 
A.&B,] 

law tlmt tho covenanting paitic^s hwhI tlio terms 
ticcording to such custoiri, but was only evidence 
from which a jury might draw tliat conclusion ; & 
the ct. could not give judgment for deft. Sernble : 
they might have doiit^ so, if thci arbitrator liad 
found the custom of mineis without limitation as 
to a district.— C 'LAYTON v, (Iuegson (1836), 5 
Ad. & El. 302 ; 4 Nov. Ac M. K. B. 602 ; 6 Nev. & 
M. K. B. 094 ; 1 Bar. & W. 159 ; 4 L. J. K. B. 

161 ; 111 K , n , 1180. 

Annfdaluma : — As to (1) Befd. Shore e. Wilson (1842), 9 

Cl. & Fin. .355. As to (2) Re!d. Sweotlng v. Poarco (1859), 

7 C. n. N. S. 449. 

Sec, also, No. 085, post, 

681 . Words qualifying estimated quantity 

of mines demised — “ Or thereabouts.”] — Davis v. 
SilRPHERD, No. 844, post. 

682 . ” Win.”] — IjRwis v. Fotiirrotll, 

No. 700, post. 

683 . .] — Ellhit V. Rokkhy (IjOrd), 

No. 884, post. 

684. ” Open & get.**] — To open Ac get, I 

think rtially if'fers to what miners often call 
winning tlie seams, tliat is l^o say, Die ]esst*es arii 
io jiush on their work so as t.o ojmui these .seams 
( V\ .KT(M lER Moulton, L..I . ). - E( rrsi.e y v, 
Wigan (\)AL Ac Iron Oo., Dm. (1910), 102 L. T. 
204, C. A. ; on appeal, sab mmv, Wioan Ooat, Ac 
Iron Co. v. Eckersley, 103 E. T, 408, If. E. 

Local custom — Knowledge of parties.] — 

See Custom Ac Usages, Vol. XVII., p. 29, No. 310. 

Admission of extrlns c evidence.] — See 

Deeds, Vol. XVII., pp. 325 et seq, 

685 . Discrepancy between parcels & plan.] — 
An awiU'd defined the soutliem boundaries of the 
P. E. Eevel Colliery thus : “ (;ommencing at tlie 
point where tlie said level struck the coal, Ac extend- 
ing in an eastwjird <lircction as <leep as f»he said 
level will drain.” There was an old existing exca- 
vation, termed by miners a level, not horizontal, 
but running upward into the coal eastwiird fmrn 
tilt* point where it .striujk the coal be.tl. 31iis 
excavation was dt*.seribed on the plan annexed to 
the award as the line c>f boundary : - Held : this 
existing old level was Bit! boundary meant by tlie 
awartl Ac not an imaginary mathematical lino 
drawn horizontally eastward from the point where 
tilt! old excavation struck thtj coal. — B rain v, 
Harris (1855), 10 Excli. 908 ; 24 T.. J. Ex. 177 : 
25 J.. T. O. S. 219 ; 150 E. li. 710, Ex. (^i. 

686. .] — Pai*cel or no parcel is a question 

of fact for the jury, but the judge is bound to tell 
tho jury what is the proper construction of any 
documents necessary to be considered in the 
decision of that question. In a “ sett ” or lease of 
a mine, the boundary line was tlius described, “ a 
line drawn from J. V.’s house, to a boundstone ” ; 
Ac in the description of the parcels in the lease, it 
was imid, ” which said x>rcmises are particularly 
described by the map on the back of this sett.” 
On this map the boundaiy line appeared to be 
drawn from the north-east comer of the house. 
The position of the house itself was incon*ectly 
n!presented on the map : — Held : tlie judge was 
bound to look to the map as forming part of the 


deed, Ac to tell the jury that the line was to be 
drawn as marked on the map. — ^E ylb v, Richards 
(1806), E. R. 1 H. Ti. 222 ; 35 E. .T. Q. B. 214 ; 15 
L. T. 1 ; 30 J. P. 059 ; 12 .Tur. N. H. 947, II. E. 

687. Minerals Included in demise— Minerals not 
workable by lessees.] — Dugdale v. Robertson, 
No. 910, post. 

688. Grant of all seams ” workable as coal 

seams.*’] — C’arr v. Benson, No. 891, post. 

689. Implication as to existence of subject 
matter — Absence of warranty.] — (Iowan v. Chris- 
tie, No. 073, a7ite. 


Sub-sect. 2. — Rights op Working. 

A. Incidental and Necessary Powers. 

690. Whether implied.] — Darcy v. Askwtth 
( 1018), Hut. 19; Hob. 234 ; 123 E. R. 1070. 
AstyttatUms : — Bold. PhillippR Smith (1815). 14 M. & W. 

589. Mentd. Manby v. Scot (1081), I Kob. 80 ; KIwoh r. 
Maw (1802). .3 East. 38; SimmoiiH v. Norton (1831), 9 
L. J. O. S. C. P. 185 ; Joncfl v. Uhappoll (1875), L. J(. 20 
Kq. 530 : West Ham Central Charity Butirti r. East 
London Waterworks Co., 11900 1 1 Ch. 02-1. 

691. Opening of new mines.] — Daui^y r. 
Askwitii (1018), But. 19 ; Bob. 231 ; 123 E. R. 
1070. 

AnfutMionsf—Retd. Phlllipps r. SiiiHh (1845). II M. A: W. 
589. Mentd. Manby v. Scot (1001), 1 Keb. SO ; Elwes r. 
Maw (1802), 3 East, 38; SimmoiiM v, Norton (1831), 9 

L. J. O. S. C. l». 185 ; ,loneH v. Chappell (1875). L. R. 20 
Eq. 539 ; West Ham (Vintmi Charity iioartl r. East 
London Waterworks Co., [1900J 1 Cli. 024. 

692. Cutting down trees — For use as pit poles.] 

— Darcy v. Askwith (1018), But. 19 ; Bob. 234 ; 
123 E. R. 1070. 

Annotatifms : — Mentd. Manby v. Scot (1001). 1 Keb. 80 ; 
Blwes V. Maw (1802). .3 East. 38 ; Simmons r. Norton 
(1831), 9 L. J. 0. S. C. P. 185 ; Pldlllppsr. Smith (1845), 14 

M. & W. 689 ; Jones v. Chappell (1875), L. It. 20 Eq. 
539 ; West Ham Central (Jharlty Board v. East London 
Waterworks Co.. [19001 1 Ch. 624. 

698. For purpose of working quarry.] — 

A lease was granted of a fami Ac tenement, A the 
(luarries of paving Ac tile-stone in Ac upon tJic* 
premises, with libei'ty Ac power to o^ien Ac work the 
quarries, subject to an annual rent for the premiRos, 
excepting the quaiTies, Ac to the payment of a 
royalty for the stone obtained. Out of this demise 
were roserved Ac excejited “ all timber-trees, trees 
likely to become timber, saplings, Ac all other 
wood Ac underwood, which then were, or whicli 
should at any timi! tliereaftcr be, standing, growing, 
Ac being on the premises, Ac all mines, minerals, 
etc., which should Uieroaftcr be opened & found,” 
Ac the lease contained a covenant “ not to commit 
any waste, spoil, or destruction, by cutting down, 
lopping, or topjiing any timber-trees, or trees 
likely to become timber, saplings, or any other 
wood or underwood ” ; Ac a power of re-entry, for 
non-payment of rent, or if the lessee, etc., should 
commit any waste, spoil, or destruction by any of 
the means or ways aforesaid, & should not perform 
& keep all Ac singular the covenants, etc., contained 
in the lease. The assignee of the term having cut 
down Ac grubbed up certain saplings, w'ood, Ac 
undervv'ood, for the necessary purpose of working 
a quarry on the demised premises: — field: the 
effect of the covenant was, that tlie tenant should 
not so cut any of the trees excepted, as that such 


mine.1 — Caledonian Mining Co. v. 
Bijout (1804). G All. 96.~CAN. 

l. Frinritiea.] — He Gold Mining 
Areas. Wavkkley (N. S.) (1883), 
4 K. & G. 28(1.— CAN. 

m. Wheiher lessee has right to ex- 
chisive possession — Quantity of stone 
to be obtained specified in lease.}^ 
Haven v. HuGnES (1900). 20 C. L. T. 
55; 27 A. B. 1.— CAN. 


n. Compensation for improvements.] 
—A.-G. FOR Ontario v. Hargrave 

3^0^— CAl?* 

0. Be Canadian Anthra- 

cite Coal Co. & McNeill Co. (1912), 
21 W. L. R. 682 ; 2 W. W. R. 638 ; 
4 D. L. R. 784 ; 4 Alta. L. R. 355.— 
CAN. 


PART XI. SECT. 3, SUB-SECT. 2.— A. 

6901. Wheiher implied.] — ^Whoro a 
losHor in graating a lease of surface 
lauds bad excepted tho minerals: — 
Held : in excepting the minerals Uie 
lessor impliedly reserved to himself as 
a neoessary incident the right to dig 
for & win them. — Rabieswar Maua v. 
Ram Nath Bhttttacharjee (1905), 
1. L. R. 33 Calc. 462.— IND. 
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ciitti^ should amount to an excess of the right 
which it WM inixinded that he should exercise ; & 
therefore that cutting trees in a manner necessaiy 
to a reasonable exercise of the power to get the 
stone, was no breach of the covenant. — D oe d. 
Rogers r. Price (1849), 8 C. B. 894 ; 19 L. J. C. P. 
121 ; 14 L. T. O. S. 329 ; 137 E. R. 760. 

694. Not limited by grant of express powers.! — 
Hodgson v. Field, No. 1003, post. 

696. Must be exercised bon& fide — & in usual 
& reasonable course of working.] — Honeywell 
CoTiw Spinning Co. v. Mari.and, [187.5] W. N. 46. 


B, Sinking of Shafts, 

Particular covenants by lessee.]— iSTcs Sect. 4, 

post, 

696. Whether lessee bound to sink shaft — Under 
covenant to sink shaft — Mine unworkable.] — Where 
lessees of land, & of coal mines found or to be found 
therein, covenanted forthwith to proceed to sink 
for coal as far as could & ought to be accomplished 
by persons acquainted with the natme of collieries, 
& as in such cases was usual & customary, & to 
erect fire engines for the purpose, by June 24, 
1806 ; or in default thereof, to pay so much to tlie 
lessor as arbitratois should award : & after the day 
past, without any new pits sunk, etc., the parties 
named arbitratoi's to award concerning the damage, 
loss, & delay to the lessor, if any ; A: whether any 
rent or other satisfaction should be made to him 
on that account ; & the h^ssces gave bond to the 
lessor conditioned to perform tlu^ award ; & after- 
words the arbitrators awarded that tlui lessees had’ 
not performed their covenant by not having pro- 
ceeded to sink for the said coal as far as could 
ought to be accomplished, etc., in tluj words of the 
covenant, on or befoi*e June 24, 1806, for which 
they awarded to the lessor 11150 on account of all 
damages & losses then incurred on account of such 
breach : & further, that the lessees should sink 
coal mines, & erect fire engines for getting the 
coals demised on or before June 24, 1807 ; & in 
default thereof, & until the same should be done, 
they should pay a yearly rent of 1*200 to the lessor 
as a compijnsation for tlie lord’s shanj reserved 
under the lease : — l/c/d : to an action on the bond, 
it was a suflicient answer by the hissees to save tlu^ 
condition, that they had jiaid the 1*150 awarded 
for the breach of the covenant uf) to June 24, 
1806 ; & as to the subsequent period from thence 
till June 24, 1807 ; that on divers days between, 
etc., they did w'cll & truly sink for coal in the lands 
demised as far as could & ought to be accomplished, 
etc., in the words of the covenant, & were i*eady & 
willing to have sunk & completed the pits, & to 
have erected the necessary fire engines, etc., 
within the time limited by the aw'ard ; but that at 
the time of making the lease, & from the nceforth, 
there were no mines of coal under the lauds as 
could or ought to be w^orked by any person ac- 
quainted with the nature of collieries, or as in such 
cases it was usual or customary to work, or as 
would have defrayed the necessary expenses of 


working & getting the same : all which premises 
defts. ascertained & proved by due & sufficient 
experiments & trials then & there made. — Hanson 
V, Bootiiman (1810), 13 East, 22 ; 104 E. R. 274. 

697. .] — A declaration stated, 

that by deed, pltf. let to defts. a certain mine of 
rock Wilt for twenty-one years from June 25, 
1851 : & defts. covenanted with pltf. that they 
would in every year during the term, get & raise 
from the mine 2,000 tons of rock salt, & in case of 
default would, at the expiration of the year, pay 
pltf. 6d. a ton for every ton by whicli the quantity 
W'as less th*ui 2,000 ; Ac also that they would, with 
all reasonable diligence, sink a shaft to the salt 
rock in order to get at the salt : Ac would also 
during the continuance of the term, work the mine 
in a proper & woi'kmanlike manner. First breach : 
that although delfts, did not raise or get out of the 
mine the annual quantity of 2,000 tons of salt, yet 
they liave not paid for the quantity short of 
2,000 tons. Second breach : that defts. did not 
in every year of the term get & raise 2,000 tons, & 

I did not pay for the quantity shorf of 2,000 tons, 
but on the contrary got & raised no salt whatever, 
& refused to pay pltf. any sum whatever. Third 
breach : that tliey did not use all reasonable 
diligence to sink a shaft to the salt rock in order 
to get at the salt ; but wholly omitted & neglected 
so to do. Fomih breach : that defts. did not 
during the continuance of the term work the mine 
in a proper & workmanlike manner, but permitted 
the same to be unw'orkc*d. Defts. jileaded, 
secondly : that the deed provided that in case the 
rock salt should, during the continuance of the 
toriu, fail by any inevitable accident, then, on pay- 
ment of aU r(.*nt duo performance of all covenants 
on the part of defts. the term should cease & 
determine to all intents Ac j)urposes whatsoever ; 
that the Stilt during the continuamjc of the term 
failed by inevitable accident ; that all rent due 
was paid Ac covenants performed ; Ac thereupon 
the toriu ceiised Ac determin(*d. I'liirdly to the 
third breach : that defts. did with all j’easonable 
diligence sink a shaft U) llio salt rock. Fourthly 
to the fourfJi breach : that defts. did at all times 
during the continuance of t!i<^ torm work the 
mine in a xiroper Ac workmanlike maniKT. Upon 
which jileas issiuid were j«)ined. At the trial it 
apjjcared that by an agreement in writing, dated 
Aug. 29, 1851. pltf. agretid, before March 25, then 
next, to demise to defts. the salt mine in question 
for twenty-one years from June 25, 1851. Wlien 
the agreement was exttcutod, defl-s. began to sink 
a shaft for the purpo.so f)f getting the salt. Tliis 
sinking was, in Sept. 1851, discontinued in conse- 
(jncncc of an influx of biine. Defts. thereupon 
b<»gan to sink another slwift which was in the same 
month discontinued from the like cause. On 
Nov. 10, 1852, a leasi*, jiursuant to the agreement, 
was executed, being the deed declared on Ac wliich 
contained the proviso for cesser stated in the 
second i)lea. In consequence of the influx of brfne 
before mentioned defts. never in any manner 
worked the mine, nor paid any of the rents. The 
jury found that defts. could not have worked the 


694 i. Not limited by grant of ejtpresa 
powers ,] — Where a leaHO of a particular 
mineral, existing in one & the sanio 
mine along with other inlnoralH, gives 
the tenant a right of working it in the 
way & cost profltahlo & convenient 
for him he win not bo restrained from 
working in the way ho thinks most 
bonoficlal, by the circumstance that 
that way of working will preiudioe the 
interests of a tenant of tho other 
minerals, by lease made subsequently 
to his. — Hublbt-Alum Co. v, Glasgow 

J. — VOL. XXXIV. 


(K.\rl) (1850), 7 Bell, Se. App. 100; 
22 8e. Jur. 487 ; affg. 12 Duiil. (Ct. 
of SesH.) 704 ; 22 Sc. Jur. 324.— SCOT. 


p. Right of entry — Conditions pre- 
cedent] — Held: where a mining lease 
is obtained over private lauds in 
Nova Scotia the lessees must obtain 
fi'om tho owners of tho land permission 
to enter cither by special agreement or 
in acoordunco with tho provisions of 
tho Mining Act. — Fielding r. Morr 
(N. S.) (1885), 14 S. C. R. 254.— CAN. 


q. Whether lost by surrender 

of lease,] — Sernble, : tho right to enter 
tSc mine obtained under any pnwluus 
award or agreement, depending upon 
liio original lease from the Oown, was 
lost when the lease was surrenderf^d 
& a new lease granted & tho shaft or 
tunnel opened by tho holders of tho 
previous lease became Tested in the 
owners of the freehold. — ^I ^algrate 
Mining Co. v, McMillan (1802), 25 
N. S. K. (13 K. & G.) 56.— can. 
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Sect, 3 . — Construction of leases: Sub-eect. 2, B. & 
C,; sub-sect, 3, A. (a) <fc jh) i.] 
mine by any reasonable application of labour, 
diligence, skill, money or other means, & that they 
were prevented from working it by the influx of 
brine: — Held: (1) as the term commenced in 
point of interest on Nov. 16, 1852, though its 
duration as to computation of time was to be 
I'eckonod from June 25, 1851, the proviso for cesser, 
which referred to a failure by inevitable accident 
during the continuance of the term, never came 
into operation ; & as defts. had entered into an' 
absolute unqualifled covenant to get 2,000 tons 
of rock salt in each year, or pay for the deficiency, 
they were liable ; for whether the salt could be 
got easily or with difficulty, or whether it existed 
at all, was immaterial ; (2) pltf. was entitled to 
the verdict on the issue raised by the third plea, 
for defts. having, after their inability to reach the 
salt by reason of the influx of brine, covenanted 
with all reasonable diligence to sink the shafts 
down to the salt, they were bound to do so, 
although it might be an unreasonable application 
of time A; labour ; (3) pltf. was also entitled to the 
verdict on the issue raised by the last plea, since 
defts. must be taken to have covenanted to work 
the mine in some way, in as prudent & proper a 
manner as they could under the circumstanccis, & 
therefore had no right to abandon the works 
altogether. 

Semhle : if the letise had been executed before 
the interruption of the works by the influx of 
brine, that would have beei. “ a f^ure by inevit- 
able accident ” within the proviso for cesser. — 
Jeuvis V. Tomkinson (1856), 1 H. & N. 195 ; 26 
L. J. Ex. 41 ; 27 L. T. O. S. 205 ; 156 E. 11. 1173 ; 
suh nom. Jarvis v. Tomijnson, 4 W. B, 683. 
Annotatiana : — As to (1) Distd. Simpson v. Ingleby (1872), 26 
L. T. 643. As to (3) FoUd. Watson v. Chanesworth, flU05J 
1 K. B. 74. Oenerally, Hoxitd. Anprlo-EfO'ptian Navigation 
Co. V, Ronnie (1875), L. R. 10 C. P. 271. 

698. Covenant to work mine — Mine only 

workable by shaft.] — A lease contained vtirious 
clauses wliicli spoke of pits or shafts to be sunk on 
demised premises, but did not contain any express 
covenant by which the lessees were cither bound 
to sink a pit, or to work the mines ; A it was also 
doubtful whether the lessees were empowered to 
work the demised mines by “ outstroko ” : — 
Held : no covenant could be implied from the 
preceding covenant, which imposed upon the 
lessees, upon the mines being worked, A manure 
being made within them, the obligation of sinking 
a pit or shaft upon demised landis, although they 
might be liable for a breach of covenant in working 
the mines by outstreke. 

If there were a positive covenant to work the 
mines, 1 own I feel strongly impressed with the 
opinion that there would be a covenant on^the 
pai-t of the lessees to make a pit for the purpose, 
because the mines can only be worked by means 
of a pit on the demised premises, or by means of 
outstroke pits (Parke, B.). — James v, CocmiANE 
(1862), 7 Exch. 170 ; 21 L. J. Ex. 229 ; 155 E. R. 
903 ; affd. (1863), 8 Exch. 666, Ex. Ch. 

Anrwtaiwns : — ^Reld. Wheatley v. WestrainHter Brymho CJoal 
Ce. (1869), L. R. 9 Eq. 538. Montd. Kolantau Qovom- 
ment v. Duff Development Co., [19231 A. C. 395. 

699. In best Sc most approved 

mode.] — Wheatley v, Westminster Brymuo 
Coal Co., No. 767, posf. 

700. In “ proper Sc wor kmanlik e 

manner.”] — The owner of a piece of land agreed to 
demise the scams of coal under the land to the 
ovmers of an adjoining colliery, at a royalty on 
each ton of coal worked, A at a dead rent of £500 


if the royalties did not amoimt to so much ; the 
dead rent not to be charged for the first three 
years if the necessary steps were bond fide taken 
with oi*dinary despatch to win A work the coal. 
The lease was to contain a covenant by the los^o 
for working the coal in a proper A workmanlike 
manner. The lessees proceeded to work the coal 
by instroke or headings from their adjoining 
colliery, which was situated to the rise of the seams 
agreed to be demised ; the lessor alleged that the 
lessees ought to sink a pit A work the coal from 
the deep A filed a bill to restrain them from work- 
ing from the <idjoiniag colliery, A to compel pay- 
ment of the dead rent, on the greund that they liad 
not taken the necessary stops to win A work the 
coal : — Held : (1 ) under the circumstances, work- 
ing the coal by instroke was working in a proper A 
workmanlike manner, A if the lessor liad intended 
to compel the lessees to sink a pit, it should have 
been provided for in the agreement. 

A proper A workmanlike manner may not mean 
the best possible mode of working for the lessor, 
but it means in such a manner as sliall not be 
simply an attempt to get out of the earth as much 
mineral as can bo got for the particular purpose 
of the lessee, regardless of any ordinary or work- 
manlike proceeding (IjOud Hatherley, (J.). 

(2) I conceive that the coal is won when it is 
put in a state in which continuous working can go 
forward in the ordinary way (Loud Hatherley, 
0.). — Lewis v. Eothbkoill (1869), 5 Ch. App. 
103, L. C. 

Annotations: — As to (2) Coilfid. Rokoby v. Elliot (1879). 13 

Ch. D. 277 ; Kiiwinan v. Juckaoii (1880), 42 L. T. 80. 

701. .] — ^A tenant for life, with 

certain powei'S of leasing, demised the seams A 
veins of coal under a piece of land for twenty-om^ 
years, A for sixty years if the tenant for life liad 
power so to do ; with liberty for the lessee to 
search for, dig, raise, A sell the coal, A to make 
any pits or works, A to take surface land, paying 
for the damage ; A the lessee covenanted to work 
the mines in a proper A workmanlike manner, A 
to deliver up at the end of the term the works, 
scams, A veins of coal in good repair A condition, 
so that the said coal works might be continued. 
The lessees worked the demised coal by instroke 
from an adjoining colliery, situate to the rise of 
the coal in the demised land, A did not sink a pit 
so as to work the demised coal from the deep. They 
kept no barrier between the t.wo collieries, so tliat 
water A air passed from their other colliery 
tlu’ough the d<*mised colliery into a lower colliery. 
They also continued to work the demised coal 
after the expiration of the lease for twenty-one 
years, claiming to be entitled for sixty yeai*s ; 
which claim was, after much litigation, decided to 
be invalid as against the reversioner i—Held : (1 ) 
under the cii’cumstances, working by instroke was 
working in a preixM* A workmanlike manner, A 
the lessees were not bound to sink a separatci pit 
for the demised coal ; (2) the value of the coal 
raised by the lessees after the expiration of the 
twenty-one years’ lease was to be paid for by them 
at its fair markc^t value, as if they wt?^ pureliasei’s, 
all expi^nses of hewing A raising being allowed ; 
(3) under the tei*ms of the lease, the lessees werii 
not liable to damages for not working the coal 
continuously ; (4) the lessees were not bound to 
keep up a barrier so as to prevent air A water from 
flowing through the lessor’s mine, A were not 
liable to pay for wayleave or air-leave ; (6) the 
lessees were liable for any damage done beyond the 
removal of coal by working the mine since the 
determination of the twenty-ono years’ lease, A 
must also pay for wayleave, or for the passage of 
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coal through the lestior'e mine since the detonuina- 
tion of the lease. 

A milder rule of law is cer- 

tainly that which ouj^lit to guide this ct., subject 
to any case made of a special character which 
swerve fiom it ; otheiwise, 
on the one liancl, a trespass might be committed 
with impunity if the rule in pocnam were not 
insi^^^d upon ; so, on the other hand, persons 
might stand by & see their coal worked, being 
spared the expense of winning & g(*tting it (Loud 
Hatheumy, C.). 

is Sfiid, tliat because the lessee covenants 
that he will do tlic work in a workmanlike manner, 
ho has covenant(‘d to be always working. But 
thei’e are various approved modi^s of elTecting 
such a purpose. One is to take so heavy a dea<l 
rent as to make the h^sseti find it to liis own bemdit 
to woik, because the rent must be paid whether 
he works the mini^ or not. Anotlier mode is to 
have an express cov’^ciiiint that he. shall con- 
tinuously work. Another mode is to say that so 
much coal shall be j'aiscd per annum ; but to sjiy 
that tliis is to l)c implied from a covenant- to work 
in a workinanlik(i manner would be a very great 
stretch of the terms actually emploved (Loud 
Hatherlpjy, 0.). 

(8) Both sides most pi'obably thouglit tluit pits 
would be sunk, but that docs not amount in my 
mind to a covenant to make them (liOUD llATiiEit- 
i.EY, C.). — Je(jon V, Vivian (1871), (> (Mi. App. 
742 ; 40 L. J. Oh. 889 ; 19 W. IL ;{(i5, C. 
Annoltdiovs : — As to (2) Apld. A'^htoii i\ Stock (IS77), G 
Ch. D. 71U ; EllaH v. tJrifHtli (1H78). H Cli. JJ. /)21 ; Trotter 
r. Muclcan (1H71)), l.’i (Jli. Ji. 671. Apprvd. Liviiijr-stone r. 
UawyardH Coul Oo. (1880), 6 App. (Jaa. 25. Apld. Whil- 
wbum V. WoatiiilnHter llryinlM) ('oul & Co., I189G1 2 

Oh. 538. Refd. Brown r. Dlbba (1877), 37 L. T. 171 ; 
Taylor v. Moatyn (J886), 33 db. D. 22G. As to (G) 
Consd. Tr(»UA‘.r r. Maclean (1870), 13 (Mi. 1). r>7l. 
Generally, Mentd. l’<Tu\iaii Uuiiiio (;o. r. DreyCna (1887), 
I1892J A. C. 170. n. 

702. In absence of express covenant.! — 

In the absence of ex[)ress contm-ct, tin? loss(‘e of a 
mine is entitled to work tlui minerals by “ in- 
stroke.” — VVlIAM.EY r. h’AMAliE (18()2), 10* W. H. 
815. 

703. Intention of parties apparent 

from lease.] — (J) Semblc : sufTering a .seam of the 
mine, w]iei*c woikiiigs had been formerly carried 
on but were discontinued, to be J’dled willi water, 
whereby tluj air coui’ses in tJiat seam were inUu- 
rupt(^d, was not a breach of tin* coveruint to keep 
the levels, drifts & necessiiry staples for air in 
good r(*pair, ordei*, & condition. 

(2) We agi’ee in the reasoning to he found in the 
judgments of tlie members of the ct. below ; 
hardly perhafis, going so far as to siiy tliat the 
sinking of a pit was anticipated whern the leaser was 
framed. We should think it more eorrect to say, 
that it was considei’ed a possible, iierhaps a not un- 
likely event ((’oleridok, J.).— .Tames p. (Mkiirank 
( 1853), 8 Exch. 559 ; 22 iu .L Ex. 201 ; 20 L. T. 
O. S. 810 ; 1 W. IL 282 ; 155 E. 11. 1172, Ex. (Ii. 

Aniwlaiions RM, Wlioatley r. WcHtiniiistcr Bryiiiln) 
(Joal Co. (18G9), L. li. U £q. 538. Mentd. Kolaiituii 
(iovcminciit r. ihiiy Dcvt*'-t»piiiont Uo., [1923] A. C. 395. 

704. .J — Jkgon r. Vivian, No. 

701, afiie. 

705. Breach of covenant to sink shaft — Measure 
of damages.] — Defts. covenanted with pltf. that if 
he would surrender to his lessor a eertjiiu lease, 
they would, within two years, or within such 
period as should be agmed in a new lease, wliich 
the lessor had agivcd to gj'ant to them, sink ufwn 
the demised premises a pit to the depth of 130 
yards in search of coal, & in case a marketable 
vein of coal should bo I’eachcd, pay to pltf. £2,500. 


Pltf. having sued defts. for a bi*cach of this cove- 
nant, gave evidence to show that if deft«. had 
sunk the pit, marketable coal might have been 
found : — Held : pltf. was entitled to more than 
nominal damages, & the true measure of damage 
was the amount which he luid lost by being de- 
prived of the opportunity of finding marketable 
coal. — P ell t». Sueauman (1855), 10 Exch. 700 ; 
160 E. R. 050. 

Annotations : — ^Befd. Wifirsoll t’. School for Ipdigcnt Blliul 

(1882), 8 Q. B. 1). 357. Mentd. Joyner r. Weekn, [1891 J 

2 Q. B. 31. 

706. Duty to fence shaft.] — W illiams v , (Btou- 
coiT, No. 1010, ante. 

Loss of right to sink shaft— Right to compensa- 
tion.] — iSVc OOMPtTLSORY PURCHASE LAND, 

Vol. XI., p. 14(), No. 800, 

(\ HUjht to Ja'I Down Surface. 

Str. Part XIIL, Secit. I, pofd. 


Sub-sect. 8. — Consideration. 

A. Dead Rent. 

{a) In General, 

707. Object of dead rent— To insure working.] — 

Jeoon V. Vivian, No. 701, anfe. 

708. .] — iicALDARl’sSE'lTJ.ED ESTATE, 

No. 897, an/e. 

709. Unusual mode of calculation — According 
to number of coal getters employed.] — Tlu; rent 
was a yearly small sui'face rent, if & wJion surf.'w;e 
was taken, the mineral rent wiis calculated in 
what may havtj been tiuqi tiu^ usual mode, but 
which, according to my experience, is certainly 
not now thi‘ usual mexhs It was calculated accord- 
ing to th(} number of coal getters who wei*(3 em- 
ployed in tlie mine It was a mining lease for 
200 years, reserving nmts (Cozens-IIardy, M.R.). 
— Mitchell v. Mosi.ev, [JOJIJ I (Mi, 488; 88 
L. J. (Ml. 185 ; 109 L. T. 018 ; 80 T. J.. H. 29 ; 
58 Sol. Jo. JJ8, C. A. 

( 5 ) lAalnlity for Dead l/enl. 

i. In Gi ncraf. 

710. When liability arises— Rent to commence 
when certain quantity dug— Fraudulent delay by 
lessee.] — Rent for a colliery (’ommencing the first 
quaite day after a ciM’tain quantity of coal had 
been dug, ordewid to be paid from the (j[uarUu’ day 
l>rior U) which that quantity would have been dug, 
but for the fraudulent delay of tlie, lessee. — Oreen 
V. Sparrow (1725), .8 Swan. 108, n. ; 80 E. R. 
927, L. C. 

Annftlai am - ConBd, Wbciillcy v. WcHtiiiinsIrr Brymbo 

Coal Co. (1839), L. it. 9 Eq. 538. 

711. On taking possession*] — if a down 

be let by an instrument not under seal for the pui’- 
jMjse of digging copper ore, an action for use & 
occupation may be maintained if deft, has ever 
taken jiossession ; if he has once taken posses- 
sion he is liable to all subsequent rent until the 
deteiruination of the tenancy, whether he has 
continued to work the minerals or not. 

A. agreed with B. to take a lease of B.’s iron ore 
at N. for forty years, at a certain rent, engaging to 
work the several V(?ins of ii'onstone, etc., in certain 
stipulated propoiiions, & B. agreed to grant such 
lease ; —if c/d : by this agreement B. took, not. a 
mere licence, but a right constituting an heredita- 
ment in respect of wliicli A. might sue for use He. 
occupation.— Jones v. Reynolds (1836), 4 Ad. & 

z X 2 
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Sect, 3 . — Cmiairuciion of leases: Stib-seci. 3, A, (6) 
t., a. <fc lii., cfc B, (a) i. ilA 
El. 805 ; 7 C. & P. 335 ; 0 Nev. & M. K. B. 44] ; 
111 E. K. 080. 

Annaiaiiona : — Refd. Jonnnr. UoynoldH (1841), 1 Gal. & Dav. 

62 ; Holmes v. Powell (1856), 8 Do G. M. & G. 572 ; H. v, 

Fayle (1856), 20 J. P. 203. 

712. Lessee ceasing to work mine.] — Jonhs v. 
Beynolds, No. 711, aide, 

713. Minerals non-existent.] — Jeffeuys r. 
Pairs, No. 0(5(5, a 7 dc , 

ii. Mine Exhausted . 

714. Liability of lessee.] — Where a coal mine 
becoming unproductive ceases to be worked, the 
lessee is no longer liable to be rated for it to the 
relief of the poor, although he be still bound by 
liis covenant to pay the rent reserved to his land- 
lord. Aliter^ where the mine is itself productive, 
although it be worked to a los.s by the lessee, after 
deducting tlie proportion of the gross value of the 
produce resci-vcd to the owner. — B. v. Bedwortii 
(Inhabitants) (1807), 8 East, 387 ; 103 E. 11. 
301. 

Annolationa : — Gonad. Fornliam Flint, Gravel & Sand Co. o. 

Farnham Union, [1901] 1 K. B. 272 ; East Pool & Airar v. 

Kodruth Apsmt. Com. & Hloqran Overseers. [1923] 2 K. B. 

405. Reid. R. t?. Westbrook, R. «. Everest (1847), 2 New 

Maff. Cas. 131 ; Staley «. (Jastleton Overseers (1864), 10 

Jnr. N. 8. 1147. Mentd. Bristol c. Wait (1835), 5 L. J. 

M. 0. 113 ; R. V. G. W. Ry., Re Tllchurst Poor-rate (1852), 

16 Jur. 217. 

716. .] — A., by deed, demised to B., for 

fifty years, all his right & interest in ilie coals & 
other minerals in a certair estate, in as nmide a 
inarmcr as the same were demised to him. A., by 
J). ; yielding & paying yearly, for every ton of 
(^oal that should be worked, raised, or got by B., 
in eacli year not exceeding 13,000 tons in any year, 
Sd. i)er ton, or yielding paying that amount of 
money, viz., £433 Os. Sd, each year, as fixed rent, 
whether tlie coal should be worked or not, & for 
every ton of coals that should be worked, raised, 
or got in caqh year, above 13,000 tons, 9d. per ton, 
A& B. covenanted that he would raise & work 
13,000 tons of coal in each year, & pay Sd. per ton 
royalty for the same, or would pay that amount of 
money viz. £433 6.v. Sd. cacJi year, as fixed rent, 
whether the coals were worked or not. There 
was a distinct reddcndtnn, & covenant for payment 
of r(*nt, in respect of other minerals. In covenant 
on this indenture, the breacli assigned was, that 
B. did not raise or w^ork 13,000 tons of coal in 
each year, & pay at the rate of Sd. per ton for the 
same, or pay that amount of money viz. £433 6,^. 8d. 
each year, as fixed rent, whether the coals were 
w’orked or not, but on the contrary thereof, to 
wit, on etc., £310 13^?. 4c7. of the said rent for half 
a year became due & was unpaid ; — Held : the 
whole rent claimed was payable, although the 
mine was so exhausted that the lessee could not 
raise 13,000 tons of coal in a year.— Bute (Mar- 
quis) V. Thompson (1844), 13 M. & W. 487; 14 


L. J. Ex. 05 ; 4 L. T. O. 8. 174 ; 0 J. P. 457 ; 153 
E. R. 202. 


AnnokUitme .-—Vdlld. Milne v. Taylor (1850), 16 L. T. O. 8. 
172. Conild. Jervis v. Tomkinson (1856), 1 H. & N. 105 ; 
Cartwright v. Forman (1866), 7 B. & 8. 243. Kqtld. ft 
Diitd. CUiTord v. Watts (1870), L. R. 5 C. P. 577. Befd. 
HUls V. Suglirue (1846), 15 M. & W. 253 ; Heme Bay 
Steamboat Ck>. v. Hutton (1903), 88 L. T. 269. Menta. 
R. r. L. ft N. W. Ry. (1874), L. R. 0 Q. B. 134. 


716. .] — A. granted to B. a lease of certain 

coal mines of a minimum rent of £20 per annum. 
The mine after some time became completely 
exhausted : — Held : the rent was still payable & 
the demise was of the land for the purpose of 
digging for coal & not for the ore merely. — Milne 
V. Taylor (1850), 1(5 L. T. O. 8. 172. 

717. Ancient mines.] — Ridgway v. 

8neyd, No. 721, post. 


iii. Profilahle Workhif/ hnpossiblc. 

718. Liability of lessee.] — IIaywood r. Cope, 
No. 845, post. 

719. “ Accidents & defects.”] — Pltf. 

was lessee? of a coal miiuj at the rent of £300 a 
yeiUL* & subject to a royalty of lOs. for cvei*y wey 
of coals raised in each year, above (500, that being 
the quantity considered to be paid for by the 
£300 a year : ft pltf. was authorisejd to determine 
the lease on the coal being worked out. Pltf. 
worked tlic mine for several years ; when it was 
nearly exhausted he was prevented, by accidents 
ft; defects in it, from continuing to w'ork it, except 
at a ruinous expense. The ct. refused to restrain 
deft, from suing for the rent of £300 a year, 
although pltf. offered to pay him 10s. per wey for 
all the remaining coal. — PiiiLurs v. Jones (1830), 
9 Sim. 519; 3 Jur. 242 ; .59 E. R. 458. 

Aanoiaiions : — Coiud. Ridgwuy t). Snoyd (1854), Kuy, 027 ; 

Simpson t?. Ingloby (1872), 26 L. T. 543. 

720. ” Inevitable causes.”] — A. demised 

a coal mine to B. at £00 per acre for the coal gotten, 
ft B. coveminted to work not less than two acres 
annually or pay the rent for that quantity, 
“ whether the same should be got or not.” There 
was a proviso for cesser if all the coal was 
exhausted. At the end of tlio term, the lessee, 
alleging that there was a deficiency in the coal, ft 
that, from “ inevitable causes,” it was impossible 
to get two acres annually, ft tliat during the term 
he had paid for more than he had got , sought to 
recover back the excess. A demurrer was allowed, 
on tlie gi'ound that the covenant was absolute, & 
the le.ssce wsis hound to pay whether he got the 
quantity or not, ft that there was no allegation of 
an actual exhaustion of the coal. — -Mellers v. 
Devonshire (Duke) (1852), 1(5 Boav. 252 ; 22 
L. J. Ch. 310 ; 20 L. T. O. 8. 208 ; 1 W. R. 44 ; 
51 E. B. 775. 

721. ” Faults.”] — In applying the i-ule of 

caveat emptor to the case of leases of coal mines it 
must be remembered that everyone acquainted 
with that kind of property is awai‘e that coal mines 
are liable to be interrupted by faults. 


PART XI. SECT. 3, SUB-SECT. 3.— 
A. (b) ii. 

714 i. Liability of lessee .] — A mineral 
lease contained a provision that tho 
lease should take end “ when tho coals 
tiro worked out or found unworkable 
1 o profit on examination hy oompetant 
pex-Koiis or an oversman if they dilTcr 
In opinion ’* : — Held : It was not a 
ivlovant defence to an action for arrears 
of rent to allege that tho coal hod been 
worked out or could not have been 
worked to profit, it being the plain 
duty of the tenant, if this state of 
matteis arises to take the initiative ft 
have the foot ascertained in tho mannt^r 
stipulated. — Thomson v. Gordon 
(1869), 7 Maeph. (a. of Scss.) 687 ; 41 


Sc. Jur. 347.— SCOT. 

714 ii. .] — GowAN V. Christik 

(1873), L. R, 2 Sc. ft Div. 273.— SCOT. 

PART XL SECT. 3, SUB-SECT. 3. - 
A. (b) iii. 

718 i. Liahiliiy of lessee .] — Paiaier 
r. Wallbridgb (Ont.) (1888), 15 
S. C. R. 650.— CAN. 

718 ii. .] — Note of surocnsioii of 

a charge for rent of a coal-nold on the 
ground that tho coal was unworkable 
to a profit refused, the tenants having 
continued in possossion till the end of 
the term for w'hich the rent was pay- 
able, ft there being no provision in the 
lease upon the subject. — B argaddib 


Goal Ck). v. Wark (1860), 23 Dunl. 
(Ct. of Sobs.) 44 ; 33 So. Jur. 19.— 
SCOT. • 

718 iii. .] — Fleeming v. Baird & 

Co. (1871), 9 Maeph. (Ct. of Sees.) 739 ; 
43 Sc. Jnr. 377.— SCOT. 

718 iv. .] — Held : a tenant was 

not entitled to reduce a lease of minerals 
on the ground that they could not bo 
worked to profit, even if no rent were 
to bo paid. — Oowans v. Christie 
(1873), 11 Maeph. (a. of Sobs.) (H. L.) 
1.— SCOT. 

718 V. .] — Waddell’s Trustees 

V. Monkland Iron Ck>. (1885), 13 R. 
(Gt. of Sees.) 237 23 Sc. L. R. 158.— 

SCOT. 
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Smif ^ coaHiad been gotten by ancient work- 
ings tnat nught be a case for equitable relief. — 
Vb Snevd (1854), Kay, 027 ; 24 L. T. 
O. S. 68 ; 18 J. 1». 759 ; 69 E. B. 266, 

AnMMion ; — Coud. Simpson «. Ingleby (1872), 20 L. T. 

T?*' — ;;Mlne “fairly wrouglit.’n— G riffiths 
t). Umby, No. 763, post. 


B, Boyalties, 

(a) Boyallicft on Demised Minerals. 
i. In General. 

728. Reservation of annual sum.]— In cove- 
nai^ on an indenture of demise of a coal mine, 
made on July 8, 1805, reserving a quarter of the 
coal raised or the value in monev at the election 
of tlie lessor ; & if the quarter fell short of £400 
per annum, then reserving such additional rent as 
would make up that annual sum, to be rendered 
monthly in equal portions : — Held : the lessor 
having elected to take the whole in money may 
declare for two years & thi'c^e months* rent in 
arrear. But even if the money rent were resc^rved 
annually, pltf. may remit his claim as to the throe 
months’ rent, & ontcu* up judgment for the two 
years’ rent only.— Buckley v. Kenyon (1808), 10 
East, 139 ; 103 E. R. 728. 

724. Supply of burning lime — Obligation to burn 
lime,]— Where a lessee covenanted that he would 
at all times & seasons of burning lime supply the 
lessor & his tcmints witli lime at a stipulated price 
for the improvement of their lands & repair of 
their houses : — Held : this was an implied cove- 
nant also that he would burn lime at all such 
seasons, it was not a good d<^fence to plead that 
there was no lime burned on the premises out of 
which the lessor could bo supplied. — SimEWSBURY 
(Earl) v. Gould (1819), 2 B. iSt Aid. 487 ; 10(1 
E. 11. 414. 

Annotation .—Reid. Gwilliiii r. Daiilcll (1835), 2 Or. M. He R. 

01, 

725. Supply of coal as royalty — Mine unwork- 
able at profit.] — C autwiugiit v . Forman, No. 
828, post. 

726. Dressed or undressed ore.] — Morlev v. 
Yorkshire Lead Mines, [1890] W. N. 47. 

727. Whether payable on coal consumed in 
working.] — Deft., lessee of mine S, took a hiase of 
B. an adjoining mine, from pltf., by which he was 
entitled to get the co.al from B. mine at a certain 
rent, & also to be at liberty to bring tlie coal got 
in the A. mine to the surface by way of “ out- 
stroke ” through the B. mine, on payment of 
1 id. per ton for outstrokes, watercoui*sc rent, & 
shaft rent. No rent was to be paid for .any coal 


got from the B. mine whicli should be used or 
consumed on or for any engine employed in work- 
ing or carrying on the mines demised ; — Held : no 
rent was payable for coal used in working the 
engine of B. mine when employed in bringing up 
the coal from the A. mine, such engine being at the 
same time used for keeping B. mine free from 
water. 

The question lias reference to the coal got from 
the Evanrigg mine & raised by outstroke through 
the Ellenborough colliery ; it being contended on 
the part of deft, that he is entitled to convey tno 
coal so raised, by the tramway in question, withoui- 
payment of the 2 Jd. per ton. . . . Our judgment 
upon this point is adverse to deft. (Cockburn, 
(\.T.). — Senhoure V. IlARBis (1862), 5 L. T. 635. 

728. Rate of royalty In dispute — Payment into 
court of lower rate ordered.] — Pltfs. commenced 
an action against deft, for .specific perfonmanco of 
.an agreement for a lease of a coal mine by pltfs. to 
deft, at a royalty, as pltfs. alleged, of lOd. per ton. 
Deft, counter claimed to have specific performance 
with a royalty of less amount. Deft, was in pos- 
session & raising & selling largo quantities of coal, 
but he alleged that he had expended on the mint' 
more than the value of tlu*, coal raised. lie also 
brought an action against pltfs. in the Q. B. Div. to 
obtain damages for misreprosoniaiions alhtged to 
have been made to him for tlie piiiposc of inducing 
him to enter into the agr(»oriicnt, which action was 
still pending. Pltfs. moved for an interlocutory 
order that deft, miglit be ord fired to pay into ct. 
the amount of royaltic's at .1 Od. per ton on the coal 
he had raised : — Held : nlihougli it would not be 
right, while the rate of royalty was in dispute, to 
order deft, to pay into ci. the amount of roy.alties 
at the rate claimed by pltfs. lie ought to be ordered 
to pay in the amount of royalGos at the rate which 
he himself alleged to bo th(i on(i agreed upon, & 
that as his c.ari'ying away co.al diminislied the value 
of the property he would not hn.v(‘ the usual option 
of giving up possession instead of x)aying money 
into ct. — Lewis v. .Tames (1886). 32 (3i. I). 326 ; 
56 L. .T. Oh. 163 ; 54 L. T. 260 ; 50 J. W 423 ; ,34 
W. U. 619, C. A. 

Annotations: — Mentd. Qpoonwood v. Tumor, flSOlJ 2 Cli. 

144 ; Cook v. Andrews (1890). 00 L. J. Ch. 137. 

ii. Share of Proceeds of tSalc. 

729. Royalties on coal sold at pit’s mouth — 
Whether payable on coal sold elsewhere.] — The 

lessee of a coal mine, who covenants to pay a c(u*- 
tain slijire of all such sums of money as the coal 
should sell for at tlio pit’s moiitii, is not liable 
under tliat covenant to pay to the lessor any part. 


PART XL SECT. 3, SUB-SECT. 3.— 
B. (a) i. 

r. Oohl vnnina lease .] — An appen. 
for a gold mining Icoho on private 
land iniiy, under Mines Act, 1897, 
H. 75, ugreo with the owner of such 
land for the payment of any sum to 
ho ascertained in any way mutually 
ogrood upon for purcihaso money or 
compensation, such payments may 
be estimated by way of a percentage of 
the value of the gold that may there- 
after bo won from the mine. — Duke of 
Wellington G. M. Co. v. Armstrong 
(1906), 3 O. L. R. 1028.— AUS. 

t. Option of lessor — Fired sum or 
royalty .] — A mining lease for ninety- 
nine years oontainod provisions enabling 
the lessor to demand, at his option, a 
royalty upon the proceeds of the mines, 
or S4,000 in lieu of such royalty ; the 
lessor had not exoroised such option : — 
HOd : the lessee was a purchaser for 
value, & a prior vohmtary conveyance 


was void as against him. — C onlin r. 
Elmer (1809), 16 Gr. 541.— CAN. 

a. Fired rent or royalty.] — 

Guthrie v. Gochrane (1840), 19 ,Sc. 
Jur. 09.— SCOT. 

b. Reriwery of royally-- raid under 
mistake of lav\ ] —Ch apej.lp. r. R. ( 1 902 ), 
7 Exch. C. R. 414.— CAN. 

0 . Royalty from placer ruining .] — 
The Governor in Council has power 
under Dominion Lands Act (o make 
rngulations requiring a placer miner 
to pay a percentage on the proceeds 
realised from the grant. Such on 
imposition, collod a royalty, is not a 
tax, hut is a reservation which the 
owner in fee is entitled to make out 
of his grant. — Chavfelle v. R., 
Carmack v. U., Tweed r. R., [19041 
A. C. 12i.— CAN. 

d. Royalty on current prices.] — 
Where in a lease of rights to lime 
defts. agreed to pay a royalty upon 
cuiTtmt prices of Ume & the agreement 


deflned current prices os the price 
at which defts. sold or disposed of the 
same : — Held : royalties wore properly 
chargeable upon the prices paid by 
buyers, even though such included the 
cost of delivery. — K rugeradorp Lime 
C o. r. Nolan Lime Works, 1 1 91 0] T. L. 
205.— S. AF. 

e. Deductions from royalty,] — Where 
u lessee of a mining lease, prior to 
the enactment of Act 6 of 1910, had 
agreed to pay 8c discharge all taxes, 
royalties 8c other charges now or 
hereafter levied by the Government : — 
If eld : the lessee was not entitled tAi the 
benefit of soot. 8 of the Act which 
enables a lessee to deduct from the 
royalty payable by him a part of tho 
tax levied by the Act. — Ooendaal 
V. Elandslaaqtb C 01 J. 1 ERIRS, Ltd. 
(1914), 35 N. L. R. 424.— S. AF. 

f. Fixed minimum ouiput.] — ^West- 
ern Trust Co. v. Canadian Coal Co. 
(Alia.). [1920J 3 W.W. R. .330.— CAN. 
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ti., (b)^ <fc C. Sect. 4 ! Sult-aecL 1.] 
of the money produced by sale of the coals else- 
where than at the pit’s mouth, & evidence of the 
lessee’s having accounted with the lessor, & paid 
}iim the share of money produced by the ^e of 
coal elsewhere, is not admissible to explain the 
intention of the parties. — Clifton v, WalmeslbV 
(1794), 5 Term Rep. 504 ; 101 E. R. 316. 

Afinotations : — Consd. N. E. Ry. v. HastinsrH* [1900] A. C. 

2G0. Hentd. Wut<;liain v. East Africa Protectorate, [1919] 

A. C. f>;J3. 

730. .] — The lessee of a coal mine 

covenanted to pay a moiety of all such sums of 
inonc'V as the coals there raised should sell for at 
the pit’s mouth : — Held : he was not liable to pay 
any part of the money produced by the sale of the 
coals elsewhere. — Grrrard v. Clifton (1798), 7 
Term Rep. 070 ; 101 E. R. 1 194 ; revsg, S. C. auh 
nom. CiAPTON V. (tERRard (1790), 1 Bos. & P. 524. 

731. How calculated — On amount of coal sold — 
Not on amount of money actually received.] — 
A. demised a colliery to Ji., & B. covenanted to 
])ay as rent “ one third part of the money that 
slioiild arise, be made, received, or produced fi*om 
the sale of the coals ” ; &; covenanted to keep 
“ true accounts of all coal daily raised, & to make 
ifc deliver true copies thereof to A.”: — Held: 
tiiking the two covenants together, the rent was 
to be c;alculated on the amount of coals sold, & not 
on the amount of money actually received. — 
Edwards v, Rees (1836), 7 C. & P. 340. 

732. Liability unless uorking prevented by 
** unavoidable accident ” — Accident capable of 
being remedied.] — Covenant on a coal lease to pay 
a certain proportion of the value of nine hundred- 
weight of tlie coals to be raised, unless prevented 
by unavoidable accident from working the pit. 
Plea, that deft, was prevented by unavoidable 
accident. It appeared in evidence that the accident 
] night have been remedied at a greater expense 
than the value of the coals to be raised : — Held : 
l)ltf. was entitled to recover. — Morris v. Smith 
(1783), 3 Doug. K. B. 279 ; 99 E. R. 054. 
AmutifUiirntt : — Consd. Simpson v. Irierloby (1R72), 2(» L. T. 

.')43. Mentd. Jackson v. Union Marino Jiikco. (I87.*{), 

h. R. S C. P. f»72. 

(b) Hoyaltiea on Way-Leaves. 

733. Right of royalties — Mnerals worked by 
outstroke — Carried through demised mine.] —Hen- 
house V. Harris, No. 727, ante. 

734. Minerals brought through, over 

or under demised land — ^Minerals temporarily 
shunted.] — Tj., the owner of land with mines under- 
neath the surface, gi-antod a lease of part of his 
land known as A., & the mines under it, to a co. 
known as P., carrying on the manufacture of iron. 
'Jlie lease contained tliis covenant : “ yielding & 
paying to the lessor, his heirs, etc., for every 
quantity of 2,520 lbs. of coal, ironstone, etc., the 
produce of any lands or mines not intended to bo 
included in the present demise, but which shall be 
raised within the distance of twenty miles from 
any part of the premises hereinbefore expressed 
1o be demised, & shall be brought through, over, 
or under the said lands, etc., the royalty or sum 
of one half-penny.” P. afterwards granted an 
underlease of a pait of the surface of the land A. 
to a railway co. which made sidings thereon, for 
the purpose of more conveniently & safely shunting 
traii^ for a time, before forwarding them to their 
destination. Trains containing minerals raised 
within the twenty nailes, often mixed with minerals 
in no way coming within the words of the covenant, 
At sent by other cos. upon the line, were frequently. 


• 

for safety & convenience, shunted for a time on 
the sidings formed on the land A., & afterwards 
taken out & conveyed to their destination ; — 
Held : the minerals raised within the described 
distance did come within the words of the covenant, 
even though brought on tiie land only for the 
temporary purpose of being shunted there, & were 
therefore liable to the payment of the royalty. — 
Great Western Ry. Co. (Directors) v, Rous 
(1870), L. R. 4 H. L. 650 ; 39 L. J. Ch. 553 ; 23 
L. T. 360 ; 35 J. P. 510 ; 19 W. R. 109, H. L. 
Annotations Reid. Wright v. Pitt (1870), L. R. 12 Eq. 408. 

Mentd. 8t. John’s Cori)n. v. Central Vennont Ry. (1889), 

14 App. Cas. 590. 

736. Unauthorised user of wayleave.] — 

Jeoon V. Vivian, No. 701, ante. 

736. Wayleave through disused mine.] — 

A.-Q. V. Tomline, No. 150, ante. 

C. Average Clause. 

737. Royalties payable quarterly — No average 
over other quarters.] — The lessees imdcr a lease of 
coal mines covenanted thereby, that they would 
deliver te the lessor two equal thirteenth parts of 
all coal wliich should be raised from the mines de- 
mised during the term, or would p.ay him quarterly 
the value thereof in money ; & that, in case, at 
the end of the first (piaiter of any year, such 
quarterly deliveries should not have equalled in 
value, or such quarterly payments should not have 
equalled in amount, tlie sum of £38 10s. the lessees 
should also pay, at the end of eveiy siicli first 
quarter, such additional rent or sum as should 
make up the sum of £38 10s. ; & in casc^ at i4je 
end of the second quarter, such deliveries or pay- 
ments for that & the preceding quarter should not 
have equalled in value or amount the sum of £75 
then the lessees should also pay, at the end of the 
second quarter, such fui'thcr sum as would make 
up £75 ; & in cas(j, at the (md of the third quarter, 
such deliveries or payments for that Ac the two 
preceding quarters should not have equalled in 
value or amount the sum of £111 10s. then the 
lessees should pay, at the end of the third quarter, 
such further sum as would make up £111 10s. ; Ac 
in case, on June 24, in any year, the deliveries or 
payments for that Ac th(i three preceding quarters 
should not have equalled in value or amount the 
sum of £150 the lessetis sliould pay, on .Tune 24, 
such an additional sum as would make up £150 ; 
it being the intent Ac meaning of the parties, that 
the royalties thereby reserved should always 
amount to £150 per annum at the least : — Held : 
in calculating the amount of royalty due to the 
lessor at the end of each year, the lessees were not 
entitled to set off the excess of royalty accruing in 
any quarter against a deficiency in the previous 
quarter ; but the lessees were entitled, at the end 
of each quarter, to the full sum of £38 10s. — Bishop 
V. Goodwjn (1845), 14 M. Ac W. 260 ; 14 L. .T. Ex. 
290 ; 153 E. R. 473. 

738. Deficiencies on dead rent — Recoupment out 
of royalties.] — Clayton v . Penson, [1878] W. N. 


Sect. 4.— COVENANTS BY LESSEE. 

Sub-sect. 1 . — Payment op Rent and Royalties. 

See^ generally^ Landlord Ac Tenant, Vol. 
XXXI., pp. 230 et aeq. 

789. Against whom action lies — Equitable owner 
In possession.] — Lease of a coal mine to A., reserv- 
ing a rent ; A. the lessee, declares himself a 
trustee for five persons, to each a fifth ; the five 
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jpartners enter upon, work, & take the profits of 
which afterwards becomes unprofitable, 
V tZi insolvent ; the cestuia que trust not 

liable, but for the time during which they took the 
pronts.-^LAVERiNG V. Westley (1735), 3 P. 
Wms. 402 ; 2 Eq. (las. Abr. 224 ; 24 E. li. 1120. 

V. Northern Coal Mining Co. 

ilO L?’j® Ch 38“' 

Bl. 37. 


'« • Vr*'* «»*«• '-'UX 17. JllKHOp UfiOOI. 

Mentd. Coopo v, Eyro (1788), 1 Hy. 


J pursuance of an arrange- 
ment made on behalf of a joint stock co. with 
certain persons to purchase the beneficial interest 
in a colliery lease agreed tt^ be granted to them for 
forty years, a lease was granted in Mar. 
1842 to three persons, as trustees for the co., for a 
period of forty years, at a fixed rent, together wif.h 
a royalty. The lease contained a stipulatiou 
enabling the lessees, at l.he <md of any period of 
three years from its commencement, to determine 
the lease by giving twelve months* notice. The 
co. entered into possession in Dec. 1811, & re- 
mained in sucli possession till Nov. 1842, when tlie 
working proving unprofi(.ahle was abandoned & 
never afterwards resumed. In .fan. 1850 tlie co. 
was dissolved, & its affaii^ ordi^red to b(i wound 
up under i.he provisi()ns of .loint Stock Co.*s Wind- 
ing-up Acts. The lessor became bkpt. in Aug. 
1853. Some time prior to his bkpey. his interest 
in t}i(i miiK^ Ix^camci vi^sted in pltf. In May, 1852, 
the official manager of the co., under protest that 
the lease was not binding on tlie co., gave notice 
to terminate the lease on May 31, following, 
when on(‘ of the (ihmnial periods expinul. Dn 
Feb. 23, 1853, pltf. filed bis bill against the official 
mii-nager of the co., praying a declaration that the- 
co. had accepted the lease & werii bound tberidiy, 
that the onicial manager might be ordered to 
])ay the arrears of th(^ stipulated rent since Mar. 
1842, together with compensation for all breiudies 
of covenant ; — Held : no relief in the natiin* of 
speciQc performance, nor any e(iuit/able relief, 
could be granted eitlKjr against the jiorsons to 
whom the demise was made or against the co. in 
respect of their occupation, Dk* rights of jilif., 
if any, being legal. — Walters v. Northern Uoal 
Mining Co. (1855), 5 De (1. M. & (1. 029 ; 25 
J.. .T. Ch. 033 ; 20 L. T. O. S. 107 ; 2 Jur. N. S. 1 ; 
4 W. It. 1 10 ; 43 E. It. 1015, L. 0. 


Annniationfi : — Folld. Cox v. Bishop (18r)7), 8 Do 0. M. & G. 
815. Consd. Whifht r. Pitt (1870), L. It. 12 Eq. 408. 
Apld. llauiaffo V. Womack, [1000] 1 Q. B. 110. Mentd. 
He Jloyal Brilisli Bank, IJx p. Walton, Hx p. IIiio (1857), 
26 L. J. Ch. 515 ; Do Brassac v. Martyn (1803)« 2 Not 
H op. 512 ; Gilbert v. Cossey (1012), 56 Sol. .Jo. 363. 

741. •] — An agrei'iiient to take an 

assignment of a lease followed by possession on tlie 
jiart of the equitable assignee is not sufficient to 
give the lessor any right t»o sue the equitable 
assignee in equity on the covemants in the lejise. — 
Cox v. Bishop (1857), 8 De C. M. &: G. 815 ; 20 
D. .T. Ch. 389 ; 29 L. T. O. S. 14 ; 3 .Tur. N. S. 
499 ; 5 W. K. 437 ; 44 E. It. 604, L. JJ. 


Annoiafions : — Consd. Wright v. Pitt (1870), L. R. 12 Eq. 
408 ; Bagot Pneumatic Tyro Co. r. Clipper Pneumatic 
Tyre Co., [1902] 1 Cli. 140. Re!d. Erlary Holroyd & 
Healey’s Brewtjrles v. Singleton, 11899] 1 Ch. 86 ; Kamago 
V. Womack, 11900] 1 Q. B. 116 ; Hand v. Blow, [1901] 2 
Ch. 721 ; Re Nisbet & l^otts Contract, [1905] 1 Ch. 391. 
Mentd. Torrlngton v. Lowe (1868), L. 11. 4 C. P. 26; 
Haywood v. Brunswick Bldg. Hoc. (1881), 8 Q. B. D. 403. 
742. .1 — ^Wright v. Pitt, No. 895, 


post. 

743, Privity of contract.] The 

covenants of the trustee or assignor ordinarily 
bind the beneficiary or equitable assign- "e, so as to 
render him liable to an action on the covenants, 
only where there is a privity of contract between 
liini the original lessor (WRIGHT, J.). — Ham age 


V. Womack, [1900] 1 Q. B. 110 ; 09 L. J. Q. B. 
40; 81L. T. 526; 10 T. L. R. 63. 

An7iotai>on : — Refd. Hand e. Blow, [1901] 2 Ch. 721. 

744. Personal representatives of Joint 

tenant.] — ^A mineral lease for thirty-one years was 
granted to 1 j. & M., “ & the survivor of them, but 
expressly excluding assigns & sub-tenants, whether 
legal or conventional.** By the lease L. & M. 
bound themselves & their respective heirs, exors. 
& successors, all conjointly & severally renouncing 
the benefit of discussion, to pay the rent. The 
lease also provided that if L. or M. became bkpt. 
it should, in the option of the lessor, become void. 
Shortly after the commencement of the lease L. 
became bkpt. & M. died, but the lessor never 
exercised his option to determine the lease : — 
Held : by the ttirms of the clause of obligation the 
lessees wore conjointly & severally liable for rent 
irrespective of their interest, & after M.*s death, 
his representatives, though they had no interest 
as tenants, remained liable for rent during the 
currency of the leasts. — ^Bhrns v. Bryan (or 
Martin) (1887), 12 App. Cas. 184. 

See, generally. Landlord & Tenant, Vol. 
XXXI., p. 420, Nos. 5658 el seq. 

745. Effect of covenant for Indemnity by 
assignee.] — .A., the lessee of certain coal mines, for 
a term of years, by indenture assigned Die same 
to H. for the unoxpired residue of his teim, B. 
covenanting that, bo, his exors., etc., would, at all 
times during so long as he or they sliould be in 
possession or receipt of tlie rents, pi*oduce, & 
profits of the premises, pay to the lessors the rents, 
galeages, & wayl eaves reserved & made payable 
by the original lease, & observe & perform all other 
the covenantis therein contained, & would at all 
times thereafter keep harmli'ss & indemnified A., 
his lieirs, etc., from & against the rents, covenants, 
etc., in th(^ said lease, k> from & against all actions, 
etc., for k> in rt^spoct of (he same covenants, or 
otiierwise in relation thereto. In covenant by A. 
against B. uiion this indenture, the declaration 
aissigned two breaches, non-payment of the rents 
tV: galeages, etc., accruing wliilst B. was in pos- 
session or receipt of tlie rents, produce, & profits 
of tlie premises, & that B. had neglected to keep 
A. indiimnified. Plea, to the whole declaration, 
that, at the times when the said rents & galeages 
became due, IL was not in possiission or receipt of 
the rents, produce, or profits by the indenture 
assigned, etc. ; — Held : the issue raised by this 
plea was an immaterial issins inasmuch as the 
restneiive words, “ so long as JL, his exors., etc., 
should be in possession or reccijit of the rents, 
produce, & profits of the premises,” did not extend 
to the covenant to indemnify ; &, consequently, 
the jury having found for deft, on the issue joined 
on that plea, A. was entitled to judgment non 
obstante veredicto.-— CnoHsvimA> v. Morrison 
(1849), 7 0. B. 286 ; 6 Dow. & L. 608 ; 18 L. J. 
O. P. 135 ; 13 L. T. O. S. 161 ; 13 .Tur. 565 ; 1.37 
E. R. 114. 

Annotation : — Mentd. Rutland v. Bogehaw (1850), 14 Q. B. 

869. 

Assignoff’s right of indemnity against assignee, 
see, generally. Landlord & 'I'enant, Vol. XXXI., 
p. 412, Nos. 6587 et seq. 

746. Recovery of arrears — By assignee of rent.] 

— J., lessee of certain mines of ironstone, coal & 
other minerals, for a term of thirty years, to be 
computed from Mar. 1839, demised the same, in 
Nov. 1846, to deft, for twenty-three years, reserv- 
ing a royalty upon the ore A; coal raised by deft, 
or an annual sum of £100, in lieu thereof, if the 
royalties in any year should not amount to that 
sum ; with power to .T. to distrain for the said 
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rents, reservations, etc. ; & with liberty to deft., 
during the demise to use, jointly with J., a railway 
then on the land demised ; deft, covenanting to 
repair the same, or to do so jointly with others who 
might use it ; he having leave to divert it at his 
own expense if he thought fit. 

J., during the demise, assigned to pltf. ** the 
said rents, reservations & royalties, & all other the 
estate, rig-ht, title,” etc., of .T., “ of, in, or in respect 
of the said demised premises ; & the benefit of 
the said covenants in the said lease contained.” 

In an action by pltf. to recover arrears in lieu 
of royalties, accrued since the assignment : — 
Held : by the deed of J. in 1 846, a rent was created, 
& not a mere covenant in gross ; such rent was 
assignable, & pltf., as assignee of J., coiild sue deft, 
for such rent.— Williams v. Uayward (1859), 1 
E. ^ E. 1040 ; 28 L. J. Q. B. .S74 ; ,S3 L. T. O. 8. 
344 ; 5 Jur. N. S. 1417 ; 7 W. R. 663 ; 120 E. R. 
1200. 

Annatationa : — Hentd. Evans v. Robins (186.3). 11 L. T. 211 ; 
Cliappoll V. Mason (1894), 10 T. L. R. 404 ; Wedd v. 
Porter. [1916] 2 K. B. 91. 

.1 — SeCy generallyy Landlord & 

Tenant, Vol. XXXI., p. 268, Nos. 4116 et seq, 

.] — See Limitation op Action, Vol. 

XXXll., p, 418, Nos. 956, 959. 

Covenant as to wayleaves & royalties.] — See 

No. 810, post. 


Sub-sect. 2. — Covenants to Work. 

A. In Oenerah 

747. Mode of insuring continuous working — 
Express covenant.] — Wheatley v. Westminster 
Brymbo Coal Co., No. 767, post 

748 . .] — Jeqon V. Vivian, No. 701, 

ante. 

749. Reservation of heavy dead rent.] — 

Jeoon V. Vivian, No. 701, ante. 

760. Provision for raising fixed quantity 

annually.] — Jeqon v, Vivian, No. 701, ante. 

751. Covenant for limited working — With third 
party.] — Pursuers were the trustees & proprietors 
of part of the lands of A. Defenders were tenants 
of tlie coal scams under said lands, but the luincral 
lield worked by defenders comprised also coal 
seams under lands belonging to several adjoining 
proprietors which were worked by pursuers on 
the said lands of A. The wbole was to be worked 
as one general scheme. Purauers sought to enforce 
as absolute against defenders the follo'wdng pro- 
hibition contained in a minute of agreement of the 
same date of the leases ; ” The second parties, 
defenders, hereby undertake & bind themselves & 
their foresaids that from & after . . . they will 
work the coal in the adjoining properties only to 
such an extent as to enable them to pay the 
several proprietors thereof such sums of lordship 
as will amount to but not exceed the fixed rents 
agreed by their existing leases to be paid to such 
proprietors respectively. Declaring that if in 
any year during the currency of this lease the sums 
payable to such adjoining proprietors shall exceed 
the said fixed rents, which amount in cumulo to 
£550 st.erling per annun?, then & in that event the 


second parties shall be boimd ... to pay to the 
first party, pursuers’ author, the sum of one penny 
per ton on every ton of coal worked from the lands 
of such adjoining proprietors in excess of the 
quantities necessai^ to make up ... the said fixed 
rents. ... In consideration whereof the first party 
. . . renounces from & after . . . the right to exact 
the wayleave of one penny per ton presently 
payable to him ” : — Held : the clause was an 
absolute prohibition & not one giving defenders 
a licence to work as much coal as they pleased from 
beneath the adjoining lands so long as they paid 
the stipulated one penny per ton. — Forrest v. 
Merry & Cuningiiame, I/td., [1909] A. C. 417 ; 
79 L. J. P. C. 49 ; 101 L. T. 138, II. 1^. 

B. Liahilily for Non-WorJeing 
[a) In General. 

752. Covenant to work all mines to be dis- 
covered or opened — None actually discovered or 
opened.] — By an indenture of lease, pltf. demised 
to deft, all mines &; beds of coal, etc., which then 
had been, or thereafter, during the demise should 
be discovered or opened under the lands belong- 
ing to Dyfiryn Douse, at the yearly rent of £20, 
to be paid whether any coal should be worked or 
not, together with 7d.pcr ton for every ton of coal, 
etc., raised. & deft, covenanted that he would 
at all times during the demise work the said mines 
in a proper & workmanlike manner. Breach, 
that deft, did not work said mines in a proper 
&; workmanlike manner, but, on the contrary, 
permitted tlic mines to lie & the siime were wholly 
ungotten. Plea, that the said mines were never 
at any time before the said demise worked or 
gotten, nor did ho, deft., at any time since or 
during the demise, work or get the mines : — Held : 
on d(*murrt‘r, inasmuch as it appeared by thci 
pleadings that the mines had not been worked 
at all, d(ift. was not liable on this covenant for 
not working them in a workmanlike manner, the 
subjcjct matter of demise being, not all the mines 
under the lands specified, but only such as either 
had been or should be discovered or opened. — 
Quarrinqton t’. Arthur (1842), 10 M. & W. 
335; 11 L. J. Ex. 418; 1.52 E. R. 498; s?d>,vc- 
queni proceedings (1843), 11 M. & W. 491. 
Annotaiion : — Refd. Simpson v. Ingrleby (1872), 26 L. T 

543. 

753. Acquiescence by lessor In cessation of work 
— Receipt of dead rent.] — In 1816 B. leased three 
coal mines & an iron mine for 300 years at a 
minimum rent of £50, & also certain specified 
royalties at a particular rate. The lease contained 
special covenants, first, that the working should 
not be delayed beyond six yearn from the date 
of the lease ; also, that as to three mines the lessees 
should be at liberty cither to work or relinquish 
them, & that they should not assign the leaser 
without the consent in writing of the lessors, 
except to responsible tenants. In 1835 the lessees 
gave up working the iron mine, as it was not re- 
munei*ative, & in 1815 the working of the coal 
mines was also discontinued ; bub though the 
mines were not worked the rent was still paid & 
received. In the meantime considerable corre- 
spondence took place, but it was not until 1860 
that any decidedly hostile step was taken by the 
lessors, who, on .Tune 30, in that year, brought an 


PART XI. SECT. 4, SUB-SECT. 2.—/ 
747 i. Afode of insuring continwn 
pricing — Express eovenant. ] — Qukbne 
^RKB Gold Mining Co., Ltd. i 
Ward, [1920] A. C. 222, P. C.~CAN. 


g. Strict construction.] — Tho labour 


covenants in a gold-mining lease are tho 
real consideration for the lease, & 
should ho strictly constniod. — B ar- 
wick V. Duohbss of Edinburgh Co. 
(1882), 8 V. L. R. (Eq.) 70.— AUS. 

h. Covenant to commence work U'iOiin 


specified time.] — Flower r. Duncan 
(1867), 13 Gr. 242.— CAN. 

k. .] — Lang v. Provincial 

Natural Gas & Fuel Co. of Ontario, 
Utz V. Lang (1908), 12 O. W. R. 071 ; 
17 O. L. R. 262.— CAN. 
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action of ejectment against the lessees, but there 
bei^ a receiver it proceeded no further than the 
writ. Upon summons for liberty to prosecute the 
action : — Held : 1‘casonablc time must be given 
to the lessees for the restitution of the works, for, 
althougli the lessors had a right to insist on their 
mines being kept in full working order, still, by 
their acquiescence in the abandonment &; their 
receipt of rent, they liad lost their right to proceed 
at law immediately. — Whitehead v, Bennett 
(1861), 4 L. T. 818 ; J) W. K. 626. 


{h) Where Working Impossible, 

754. “ Drowning out ** of mine.] — ^By release 

of Oct. 6, 1791, reciting that B. X. & Y., X. & Y. 
not being parties to the deed, had proposed as co- 
partners to accept a lease of the premises, for the 
purpose of getting the minerals thereunder, & 
malang iron thereon ; A., a mtgec. & B. the owner 
of the equity of redemption, conveyed the pix^- 
mises with the mines, etc., to C. upon trust to 
demise the same to B. X. & Y. for forty-two years, 
& upon further trust, at the request of the lessees, 
to execute a further lease for twenty-one years, 
& upon the execution of the lease to reconvey to 
A. & B. By a deed of Oct. 7, C. (hmiiscd the pro- 
mises to B. X. & Y. for forty-two years, reserving 
as the surface i*ent, £100 & certain royalties in 
respect of the minerals ; & C. covenanted with 

the lessees to execute a fiirthc^r lease for twtmty- 
one years ; & the lessees covenanted among other 
tMngs, “ that the mines should be fairly gt»t & 
regularly worked to as little disadvantage as possible 
to C. his exors. etc..” .By a deed of Oct. 8, 0. 
conveyed to A. the premises & the acc.nnng rents, 
subject to the lei^se, & ivserving to C. a power to 
grant the further lease. In 1790, B. conveyed 
his reversion in fee in the mim'S to M. & T. as 
tenants in common. The mines were worked & 
royalties paid till 181i5, at which tiiTu* it was 
admitted the mines were ” drownc^d out.” The 
surface was occupied by pltfs. with iron works, 
& the rent of £100 reguliirly paid to the parti<*s 
entitled up to the pr(!sent tim(‘. On Jun(‘ 21, 
1833, the lessees applied to M. ^ T. to (!oncur in 
the grant of the further lease ; on .luly 3, M. 
& T. declined to comply, denying the right of the 
lessees. On June 27, 1836, the assignees of the 
lease filed their bill, stating the trust in (’. & ihn 
covenant to renew, & praying a specific p<jrform- 
ance of the covenant as to the mines : - Held : 
the laches of pltfs. in filing their bill would, if 
the case depended on the covenant alone, have 
been a bar to the ndief ; the prayer of the bill 
being confined to specific perfonnance of the 
covenant, would not preclude the ct., under the 
general prayer, from entertaining th(* question 
of the trust, as it was no surprise on defts. ; undcT 
the covenant, ” that the mines should be fairly 
got & regularly worked,” etc., the 1< ssees were 
bound to continue the working, if practic.able ; 
& an issue must be directed, as to whetiier the 
” drowning out ” of the mines, on their continu- 
ance in that state, was by any default of the 
nlaintilTs.— -W alker v, Jeffreys (1842), 1 Hare, 
341 ; 11 L. J. Oh. 209 ; 6 Jur. 336 ; 66 B. B. 

: — Apld. Watson v. Charleswortli, [1905] 1 B* 

74 Rsfd Maobryde r. Woekos (1856). 22 
Mentd. fflfmber r. Eosworth (1842). 1 Bare, 293 ; South- 
oomb V, Bxoter (Bp.) (184U. J Haro, 21'| • | 

Thorold (1852), 10 Beav. 59 ; Bostin v. Bidwull (1881), 
44L. T. 742. , ^ i 

755, ,] — Deft, demised to pltfs. a coal 

for a term of twenty-one years, subject to 

the payment of a sleeping rent & of certoin royal- 
ties according to the amount of coal worked. he 


lease contained a covenant by the lessees to work 
the mine in fair, honest & workmanlike 
manner, delays, or stoppages by accidents, or 
other unavoidable cause, only excepted ” ; & 

also a proviso for re-entry in case of any ” material 
breach ” of lessees’ covenants. Pltfs. proceeded 
to work the mine under their lease, & continued 
working untU stopped by water, which flowed 
into & drowned the mine, &, although they made 
every elTort to pump out the water, they were at 
length forced to discontinue the workings. Not- 
withstanding the offer of pltfs. to continue paying 
the sleeping nmt, deft, refused to accept it, A- 
commenot^d an action of ejectment against pltfs. 
for an alleged breach of covenant in having cciwed 
to work the mine : — Held : there was no obliga- 
tion on pltfs. to work beyond the sleeping rent, 
& thc»y wore consequently entitled to suspend their 
works as long as th(iy thought fit, provided they 
paid the rent.— SiMPSON v, Inoleby (1872), 26 
L. T. .'>13 ; 20 W. B. 587 ; siibscqtienf proceedings, 
27 li. T. 695, L. JJ. 

756. Influx of brine.] — .Tebvis v. Tomkinson, 
No. 697, ante. 


(r-) Where Working Unprofilaltle, 

757. Payment by lessee of value of minerals 
unworked.] — Pllf. lessee of a colliery at a rate of 
so much per wey, the colliery becoming not worth 
working, & pltf. offering to pay for all the coal 
that could be got, relieved against the future rent, 
&; the covenant in the lease to work the colliery. 
— 8mtth V, Morris (1788), 2 Bro. C, C, 311; 


2 Dick. 697 ; 29 E. R. 171. ^ 

AnnnlnlitmH : — Distd. PhllllpB v. Jonoa (193®)» 

Mollors V. Dovorwhiro 0852), 16 Bcav. 2 j 2 ; Rld^ay r. 
Srirvd (1854), Kay. 627. Consd. Simpson t>. Ingloby 
(1872), 26L. T. 543. 

758. Heavy pecuniary loss — Excuse for non- 
working.] — By a mining lease a seam of coal under 
land of lessore was d(‘mi8ed for a term of years 
at an annual rent, & until the working began at 
a nominal dead rent, A lessees covenanted that 
they would at all tirntis during the term fairly, 
duly & lion(‘stly win, work He gtji the whole of the 
seam in a proptsr He workmanlike manner. Owing 
to difficulties in working it was found to bo impos- 
sible l;o work the coal without lieavy pecuniary 
Joss, He lessees therefore abandoned the under- 
taking : — Held : upon the true construction of 
this x^ariicular lejisf3 lessees had broken their cove- 
nant, He were liable in damages to lessors. — 
OlIARLESWORTH V, Watson, [1906] A. C. 14 ; 
75 L. J. K. B. 137 ; 91 \u T. 6, I£. L. ; affg, H, C. 
fnih nom, Watson r. Chauleswokth, [1905] 1 


K. B. 71, 0. A. 

AtmofatUm : — Hentd. l akthorpo r. n«)ino Brewery C o., 

[1906] 2 K. B. 6. 

759. .] — By a mining lease made in 

1889 lessees covenanted with lessor that they 
would ” immediatiily or os soon as may be after 
this tlemiso proceed to open & get the several 
mines thereby demised, & from time to time » 
at all times during the term thereby granted,, 
fairly & orderly, & in regular workmanlike manner, 
& according to the custom & usual method of work- 
ing mines of the same description in the neighbour- 
hood wherein the thereby demised mines la^ 
work the same mines respectively with effect, k 
without any voluntary intermission or delay, & 
in accordance with the most approved method 
of working such mines.” The mines in questmn 
were, surrounded by mines belonging to 
persons also leased to the same lessees, & worlred 
by them from pits sunk on such adjoining lands, 
& it was the intention of the lessees to work the 
mines in question from such pits after they had 
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worked through the intervening coal, & there was 
evidence that this was the proper & usual way of 
working. It would liave been physically possible 
to sink pits on the land of lessor, & to work the 
mines in that way, but the expense* of so doing 
would liave been out of all proportion to the re- 
sulting profit. In fact the lessees did not work 
through the intc*rvening coal during the term of 
the lease, & the demised mines were not worked 
at all : — Held : lessees had committed a breach 
of the covenant for winch tliey were liable in 
damages to lessor. — Wigan Coal & Iron Co. v. 
Eckerslky (1910), 103 L. T. 408, 11. L. ; af/tf, 
S. C. sub 7107)1. Eckersley u. Wigan Coal & Iron 
Co., Ltd., 102 L. T. 264, C. A. 

760. Effect of qualification of covenant — As 
long as mine “ fairly workable.’*] — M^enant agreed 
t-o work a coal mine so long as it was “ fairly work- 
able.” "riicrc were coals in the mine, but of such 
a description that it would not pay to work it : 

—Held: in these circumstances the tenant was 
not bound to work the mine & under the words 
“ fairly workable ** a tenant was not bound to 
work at a dead loss. — .T ones v. Shears (1836), 7 
C. & P. 346, N. P. 

Afinoialion : — Consd. Simpaon Tngloby (1872), 26 L. T. 

543. 

761. ** Consistent with means of sale.”] — 

Where lessee of a brickfield, contrary to the cove- 
nants in his lease, caused the fall of one of the 
fences bounding the field, by excavating the clay 
from under it; — Held: a covenant in the lease 
binding lessee to “ get the demised clay to the 
fullest practicable extent consistent with the 
means of sale of bricks & tiles to be made there- 
from,” did not bind lessee to go on working at a 
loss, even though a means of sale, at an un- 
remunerative rate, might have been found for 
bricks made out of the demised clay. — Newton 
V. Nock (1880), 43 L. T. 197. 

762. Minerals insufficient in quantity or 

quality.] — (1) A lessee of furnaces, ironworks & 
ironstone mines covenanted to work the furnaces 
effectually, unless prevented by inevitable acci- 
dent or want of materials, or unless the ironstone 
should be insufficient in quantity or quality, or 
would not, by itself, or with a proper mixture or 
process, niake good common pig-iron ; — Held : 
the mixture intended was not necessarily of in- 
gredients procurcCble on the demised premises. 

(2) The lease also contained a covenant to raise 
a certain quantity of ironstone in each quarter 
of a year, & pay certain royalties on it, or else 
to pay a certain fixed quarterly rent tc the land- 
lords : — Held : the landlords having declared in 
respect of breaches of both the above covenants, 
& money having been paid into ct. & accepted 
in satisfaction of the latter, were entitled to 
nominal damages only in respect of the former. 

(3) The leafic confined a covenant to repair 
& yield up in repair tlie furnaces, fire engine, 
iron works, dwelling-houses, tk, all other erections, 
buildings, improvements, & alterations to be 
thereafter erected, built or set up, except the iron- 
work castings, railways, wimseys, gins, machines, 
& the movable implements & materials used in 
or about the said furnaces, fire engine, iron works, 
stone pits, & premises ; & ■ there was a power 
given to lessors to purchase those articles, giving 
a certain notice before the expiration of the 


lease : — Held : dofts. liad a right to remove what- 
ever was in the nature of a machine or part of a 
machine, but not what was in the nature of build- 
ing or support of building, although made of iron ; 
& in such removal the defts. might disturb such 
brickwork as was necessary, & were not bound 
to restore it to a perfect state, as if the article 
it was intended to support or cover were still 
there ; but defts. were liable for any unnecessary 
disturbance of brickwork. — ^Fotjsy v. Addf..n- 
BROOKE (1844), 13 M. & W. 174 ; 14 L. J. Ex. 
.169; 153E. R. 72. 

763. “Fairly wrought.”] — A demise of 

coal mines for 30 years, yielding £400 for every 
acre of coal, etc., by annual payments of not 
less tJian £200 : provided tliat in case the whole 
of the coals, so far as the same could bo fairly 
wrought, should have been worked out & gotten 
at any time prior to the expiration of the term, & 
that the said coal so fairly wrought should have 
been wholly paid for, then that the annual pay- 
ment of £200 should cease & be no longer payable : 
— Held : the question whether the coal could be 
fairly wrought did not depend upon whether it. 
could be worked at a profit or not, or whether 
any such coal as tliat demised was woiih w'orking, 
but assuming that coal of the same description 
as that demised could be properly worked, whether, 
according to the usage of miners, the coal in ques- 
tion could be worked without extraordinai'y diffi- 
culty or expense. — Griffiths v. Rigby (18.56), 1 

H. & N. 237 ; 26 L. J. Ex. 284 ; 166 E. R. 1191. 

id) Where Minerals Non-Existent, 

Impossibility of performance generally.] — See 

Contract, Vol. XII., pp. 308 et seg. 

764. Whether lessee liable.] — Jervis v, Toai- 
KiNsoN, No. 697, ante. 

765 . Covenant applicable only to minerals 

found.] — Pltf. in consideration of the rent, etc., 
demised by deed to deft, all the veins, pits, etc., 
of clay which were or might be found upon or 
under certain lands described, with liberty to enter 
& search for, dig, & carry away all such clay, 
making satisfaction to tenants for surface damage, 
& a covenant that deft, would dig & remove from 
the land an aggregate amount of not less than 

I, 000, nor more than 2,000 tons of pipe or potter’s 
clay in each year of the term. There was no 
reservation of a minimum rent to b(! paid in the 
event of clay not being found or raised. In an 
action upon this deed, one of the breaches assigned 
was that deft, had not dug an aggregate amount 
of not less than 1,000 tons of pipe & potter’s clay 
in each year of the demise that had elapsed. 
Plea, on equitable grounds, that deft, could not, 
at any time during the term, dig an aggregate 
amount of not less than 1,000 tons of pipe &> potter’s 
clay in each year, because there was not at the time 
of the demise, nor at any time since, so much clay 
under the land in question, &; the performance 
of the covenant was impossible, & such impossi- 
bility was, at the time of making t^je covenant, 
unknown to deft. & he had no reasonable means 
of ascertaining it : — Held : on demurrer, the plea 
was an answer to the breach, as the ct. were of 
opinion, on the construction of the deed, that it 
was the intention of the pai*ties that the covenant 
to dig not less than 1 ,000 tons of clay in each year 
should not take effect unless there was clay to 
that amount in the lands demised. — Clifford 


PART XI. SECT. 4, SUB-SECT. 2.— B. (d). 

liable ,] — ^Tenant of a ooal-fleld, tbongh never previously worked, entitled to be liberated, on the 
ground of BtorlUty.— Murdock v. Fullerton (1829), 7iSh. (Ct. of SesH.) 404.— SCOT. 



Part XI.— Leases. 


683 


(Loud) v. Watts (1870), L. R. 6 C. P. 577 ; 40 
L. J. 0. P. 30 ; 22 L. T. 717 ; 18 W. B. 026. 
Annotations: — ^Refd. Howell v. Coupland (1874), 22 W. H. 
691 ; Newby v. Sharpe (1878), 8 Ch. D. 39. Mentd. 
Nickoll & Knlerht v. Anhlon, Edridge (1901), 70 L. J. 
K. B. 000 ; lie Siiipton, Anderson v. Harrison’s Arbitra- 
tion, [1915] 3 K. B. 676 ; Ijoiston Gas Co. v. Lel.ston-cum- 
Slaowell U. C.. (19161 2 K. B. 428. 

766 . Onus of proof of non-existence.] — 

Watson v. Oharlesworth, No. 773, posi. 

C. Hemedws for Breach, 

767. Specific performance not decreed.] --Pitfs. 

granted a lease of a coal mine to defts. I'cserving 
a minimum rent of 11720, to be incroasc^d t.o 
£1 ,000 in case there should bo pits sunk upon i-he 
estate, with a royalt y upon all coal gotten beyond 
a certain quantity ; & the lessees covenanted tt:) 
work the mine unint(irruptedly, efficiently, & 
regularly, according to the usual or moat improved 
practice. The lessees paid the minimum rent, 
but only raised a small quantity of coal by work- 
ing through an adjoining mine without sinking 
pits on pltfs.’ proi)erty. Pltfs. being desirous of 
enforcing a larger amount of working, whereby 
an increased rental would be ])ayabl(^ filed a bill 
for specific ])erforraance of the covenant in the 
lease : -Meld : there was no obligation upon 
defts. to sink pits, although that might be the 
most efficient mod(‘ of working ; & so long as the 
minimum rent was paid, defts. could not be com- 
pelled to work the mine at all ; the l('ss(3es had 
(Committed no breach of contract ; but if they had 
done so, the remedy was at law & not in ecpiity ; 
& this ct. could not give effect to th(3 covenant 
by directions as to the management of a coal 
iiiino. ^ . 

In all cases of mining leasers, if the lessors desire 
to secure the working of their mines beyond the 
amount of tlie sleeping I’ent, they must in the lease 
insert coveruuits which thi’ow that obligation on ] 
the lessee (Malins, V.-( 5.).— Wheatley v. West- 
minster Brtm:bo (loAL Co. (1869), L. R. 9 Eq. 
.^,38 ; 39 L. T. CIl 175; 22 R. T. 7 ; 18 W. R. 
102. 

Anrwiiilvms : — Consd. .^impson v. Inerlcliy (1872), 26 L. T. 
.513. Distd. & Dbtd. Kiusinaii v. JackKon (1880), 42 Ij. 1. 
80. 

768. Forfeiture.] —A lease of china clay granted 

to h^ssees licence t-o “ dig, work, & search for 
china clay ”... & ” to raise & . . . wash, 

cleanse*, prejiaro, & make merchantable & fit for 
sale, & to dispose of same, So to exercise iho. 
])owers ” granted by the lease, subject to the rent 
& royalties thereby reserved, & l(?ssees covenantful 
to work for china clay in the most proper & 
effect/ive manner, & with a reasonable number of 
able bodied men, kept employed on the works at 
all rcas(mable Sc usual working times, so that ttie 
china clay might be rai.sed & made merchantable 
as speedily as possible. There was a proviso for 
forfeiture & re-entry on failure in the performance 

of the covenants. . , , x i a 

For some montlis no fresh clay was got, but 
only the old stork was worked. The ct. refused 
to restrain lessors from having possession on the 
ground of forfeiture for breach of covenant.- 
^NSMAN V. Jackson (1880), 42 L. P. ; «8 
W. R. 601, C. A. 

769 . Damagos.] — Wigan Coal & Iron C/O. v. 
Eckersley, No. 759, ante, 

77 Q, Measure of damages.] — Watson v, 

Charlesworth, No. 773, post. 


SuB-SKCT. 3 . — Covenants to Work in 
Particular Manner. 

A. In General, 

111. Effect of covenant —When added to cove- 
nant to work.] — W alker v. Jeffreys, No. 754, 
ante. 

772 , .] — .Tervis V. Tomkinson, No. 

097, ante. 

773 . ,] — By a mining lease, lessors 

demised t-o lessees for a term of twenty-one 

the whole of a mine of coal, lying under a certain 
area at a r(‘nt, as soon as the lessees should com- 
mence* working the coal, of £100 for an O'Crs of 
th(» coal, & until they should begin t-o work 
coal, tlie annual rent of £5. By the lease the 
lessees covenanted that they should & would at 
all times during the term thereby appointed 
” fairlv, duly Sc honestly win work recover obtain 
Sc. get the whole of the said mine vein or seam of 
coal demised in a proper & workmanlike manner. 
Operations with th<^ object of. proving tlie coal, 
extiimding over several years & involving a large 
expendituns wove unsuccessful. Sc lessees aban- 
doned the working of the mine. The coal within 
the demised area could in the ordinary course of 
working have beiui won Sc gotten, but the oiiera- 
tions would havi* (int-ailt‘d heavy pecuniary loss 
upon lessees, & in a commercial sense they a('ted 
jirudently in abandoning the undcirtaking. On a 
claim by lessors to recover damages for breach of 
covenant : — HeM : upon the true construction of 
the covimant lessees were under an absolute 
obligation to win Sc gt’t the coal, Sc the words 
” fairly, duly Sc honestly ” in the coyeimnt must 
be construed as adding to Sc not limiting that 
obligation, Sc consequtinUy there liad been a breach 
of covenant by lessees, for wlncli lessors were en- 
titled to rtKtover as damages th(3 amount which 
would have been paid to them under the loose if 
the lessees had won Sc gotten the coal regardless 
of pecuniary loss to ibcmsolvos. 

It appears to mo that primd facie the orius rests 
f)n the l(?ssees to prove that the coal which they 
have absolutely covenanted to win does not exist, 
in order to justify them in throwing up Uio lease;, 
the covenants of which they have primd facte 
broken (Collins, M.R.).-Watkon v. Ciiarler- 
woHTW, [1905] 1 K. .i>. 74 ; 74 L. J. K. B. 155 ; 
92 Li T 40, C. A. ; affd. sub nom. Ciiahlerwortk 
V. Watbon, [1900] A. C. 14, II. B. 

Annotatim :—Vlentd. ralolh(.i].o r. Homo Browoiy Co., 

119061 2 K. B. 5. 

774. Nature of lessee’s obligation — To work In 
specified manner —No positive obligation to work.] 

- Wheatley v. W ehtm;inbteh Brymbo C/OAL i^o.. 

No. 707, ante. , ,, 

775 . .]— Certain pits or mines 

were, ’with othcT Iiigber intervening mines, de- 
mised to lessecjs, with power to work & got coal 
from same at a fixed rent, & with a covenant that 
they should work Sc cany on the mines with their 
utmost skill Sc ability, in the best & most effectual 
manner, to the best advantage, & accord ing to 
the common mode Sc usual pra<^ice of earring 
or coal works or collieries with effect. Un a bill, 

i by lessor, alleging that defts. after haying for 
some time worked said three mines, had ce^ed 
working the T. mine. Sc also that they were working 
the C. mine in advance of the B. mine, & praying 
. injunctions accordingly : — •' 

of the covenant, defts. were entitled to work any 
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Mines, Minerals and Quarries. 


Sect. 4. — Covenants by lessee : Sub-sect. S, A. db B.; 
sub-sects. 4, 5 <fc 6.] 

of the mines without working all, or all that they 
had commenced to work ; according to the evi- 
dence before the ct. it was the common practice 
in the district to work a lower scam of coal before 
working a higher ; there was no ground for saying 
that defts. were committing a breach of the cove- 
nant, & the bill was dismissed with costs. 

The word “ mine ” is clearly used in its primary 
sense of “ vein (Jessbl, M.R.). 

The jurisdiction of this ct. docs not extend to 
the performance of covenants of repair. It is 
clear I cannot grant an injunction that defts. 
sliall not be at liberty to work the other mine 
till they put the Town Lane Mine in repair 
(Jessel, M.R.). — ^Abinger (Lord) v. Ashton 
(1873), L. R. 17 Eq. 358 ; 22 W. R. 582. 

Jnnotalions : — Ezpld. Strelley Poaraoii (1880), 15 Oh. D. 

113. Consd. Cliarlesworth v. Watson, [1906] A. O. 14. 

Re!d. Newton v. Nock (1880), 43 L. T. 197. 

776. Meaning of terms — “ Proper & workman- 
like manner.”] — J^ewts v. Fothergill, No. 700, 
ante. 

777. .] — Leases of seven seams of coal 

for mining purposes contained covenants by lessees 
to work the coal “ in a fair, proper, & worlonanlikc 
manner, & according to the best mode of working 
for the time being adopted in the neighbourhood,” 
& to work the seams ” so as not to injuriously 
affect or make it more difficult & expensive to wort 
the scam or seams lying next beneath or next 
above,” & not to injure or mdangcr buildings 
by undermining their foundations or by the 
working. In the neighbourhood of the mines the 
system of working usually adopted was the ” long 
wall ” or the ” Barry ” system, a modification 
of it, under which systems all the coal was worked 
& no pillars were left. In an area of forty-two 
acres, beneath a village in wliich there were 
many houses, the lessees worked the lower vein 
of the two into which the seam there lying was 
divided on the “ pillar & stall ” system, under 
which many large pillars of coal were left to sup- 
port the surface &; houses ; — Held : (1 ) in arriving 
at the meaning of what was ” fair, proper, & 
workmanlike ” working, all the circumstances 
must be considered, including lessees’ obligation 
to support the surface ; (2) the “ best mode of 
working ” meant the best under all the circum- 
stances, & even the system in general use, if meant, 
was only to be used where applicable ; (3) the 
‘‘ pillar & stall ” system was properly used under 
the area of forty-two acres ; & (4) the covenant 
as to working seams without injury to others 
applied to the seven seams demised & not to the 
two veins of one seam. — Brewer v. Rhymney 
Iron Co., 1 1910] 1 Ch. 700 ; 70 L. J. Oh. 334 ; 102 
L. T. 392. 

778. ” Best mode of working.”] — 

Brewer v. Rhymney Iron (’o., No. 777, anh. 


B. How Enforced. 

779. Injunction.] — Ct. with reluctance grants 
injunction to stay working a colliery. — ^Anon. 
(1754), Amb. 209 ; 27 E. R. 140, L. C. 


Birmingham Canal C 
C812), 18 VoH. 51.5. Ap 1£ Wheatley r. 
Bryinbo C4)al Co. (1869), L. R. 9 Eq. 638. 


Wcstinlnfltei 


. •]; — ^A lease of iron ore mine granted 

m 1900 contained covenants by the lessees to work 
the mine properly, not to do any act which might 


occasion loss or damage to the mine, to keep 
correct maps & plans, & to allow inspection by the 
lessor & his agents of such maps & plans. It 
also contained a covenant by the lessees to permit 
the lessor &; his agents at ^ reasonable times to 
inspect the mine & its workings, & a proviso that 
on default by the lessees in performing or ob- 
serving any of the covenants, the lessor might re- 
enter, & thereupon the lease should be determined. 
The lessor died in Jan. 1907. On Apr. 20 liis 
exors.* agent was refused inspection of the mine 
by the lessees. On Apr, 29 the exors. gave the 
lessees notice in writing that they had determined 
the lease, & on May 3 they, through their agents, 
demanded possession of the mine. On May 4 
they issued a writ against the lessees, claiming 
(a) recovery of possession of the mine ; (6) mesne 
profits ; (c) an injunction to restrain the lessees 
from working the mine so as to occasion loss or 
damage to it ; (d) an order on the lessees to allow 
inspection of tlie mine & its workings ; (e) a re- 
ceiver ; & (/) damages ; (1) having re- 

gard to the form of the proviso for re-entry in 
the lease, actual rc-entiy or its equivalent, the* 
issue of a writ claiming possession simpliciter was 
necessary in order to determine the lease, & the 
notices of Apr. 29 & May 3 were ineffectual for 
that purpose ; (2) the claim in the w'rit for pos- 
session was inconsistent with the claim for an 
injunction, & the writ was not therefore an un- 
equivocal demand for possession so as to operate as 
a final election by the exors. to determine the lease. 

(3) The ct. will not interfere by means of an 
injunction to enforce the si)ecific performance of 
the working of a mine. But . . . where there is 
a covenant against any improper working suffi- 
ciently definite to be expressed in an order, an 
injunction may be granted (Warrington, J.). — 
Moore v. Ulu’oats Mining Co., I/td., [1908] 1 
Ch. 575; 77 L. .1. Ch. 282 ; 97 L. T. 845; 24 
T. L. R. 54. 

Annotaiim : — Generally^ Mentd. Ellloll r. Boynton, [19231 

1 Oh. 422. 

781. Specific performance.] — Moore r. Fu.- 
coATS Mining Co,, Ltd., No. 789, aide. 


SuB-HECT. 4 .— Covenants to Leave PiLLAits 
AND Barriers. 

782. Pillars — Want of — Liability for surface 
damage.] — By a mining lease, the lessees cove- 
nanted, amongst other things, that they would 
” from time to time & at all times during the said 
term work said pits, mines, & shafts in a work- 
manlike manner, & leave pillai*s of the said stone 
of sufficient strength to support the roofs of the 
said mines, k, get k clear the said stone in thi^ 
usual k best way in which the same is done in 
other works of a like cliaracter in Clayton.” It 
also contained covenants to pay for surface 
damage, k at the expiration of the term to fill up 
the pits k shafts, & restore the surface to a state 
fit for agricultural purposes : — Held : lessees were 
liable to the reversioner for damage done to tlu* 
surface of the land by its cracking k subsiding in 
consequence of the want of sufficient pillars of 
stone being left to support the roofs of the mines, 
notwithstanding they might have worked the 
mines in a usual k a workmanlike manner. — 
Hodgson v. Moulson (1865), 18 C. B. N, R. 332 ; 
144 E. R. 472. 

.] — See No. 811, post. 



m, Deviaiion from covenant — With 
knowledge of landlord — Whether amount- 
ing to iraiver of future breaches,}^ 


Carron Co. V . Henderson’s Trustees 
(1896), 23 R. (Ct. of Seas.) 1042 ; 33 
Sc, h. R. 736 ; 4 S. L. T. 91.--S0OT. 
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783. Working of— Injunction to restrain.] 

- -Mostyn r. Lancaster, Taylor v, Mostyn, No. 
380, ante, 

784. Working & removal of — Liability of 

mortgagees authorising removal.] — Taylor r. 
Mostyn, No. 402, ante, 

785. Barriers — Removal of barriers — Remedies 
for.] — Case in the natun? of waste will lie against 
lessee of a mine, for an injury to the reversion, 
by the removal of a banicr or boundary between 
it & an adjoining mine, although the act com- 
plained of might also be the subject of an action 
for a breach of an express (jovenant. — Marker v, 
Kenrick (1853), 13 C. B. 188 ; 22 L. J. 0. P. 129 ; 
20 L. T. O. S. 223 ; 17 Jm*. 44 ; 138 E. R. 1169. 
AtuMtalUm ;-Beld. Dofries c. Milne, 111)13] 1 Ch. 08. 

786. Enforcement of covenant to leave 

barriers — Injunction.] — Tenant of a mine 
strained, on motion, from permitting a communi- 
cation with an adjoining mine to continue open, 
& water to flow tlirough the same, the effect 
intended being to compel defts. to close the com- 
munication. — Mexborougu (I^jARL) v. Bower 
(1843), 7 Bcav. 127 ; 49 E. R. 1011 ; fljgrd.,2 L. T. 
O. S. 205, L. C. 

Anmtalion : — ^Refd. BowHor v. Macloari (18G0), 2 Do (J. F. 
& J. 415. 

Rights against persons wrongfully or improperly 
taking minerals.] — See Part VI., S('ct. 2, aiiic. 


Sub-sect. 5.— Covenants to Rebair. 

iSVc, generally^ IjAndlord Ao Tenant, N’ol. 
\XX1., pp. 310 ei seq, 

787. Whether enforceable by specific perform- 
ance - Or injunction.] —A hin< jer (Loud) t’. Ashton , 
No. 775, anie, 

788. Covenant to yield up in repair— Disturb- 
ance of brickwork— Extent of liability for restora- 
tion.] — Foley v, Addenuuooke, No. 762, ante. 

789. “Erections, buildings & improve- 

ments ” — Removal of furnace.] — The first ftpies- 
tion] related to the damage claimed by pltfs. in 
respect of a funuice ei’ccted by defts. on certain 
(leiriiscd pit*iniscs, & removed by them. I'lie 
lease contained a covenant to keep & leave in re- 
pair all A every tJie furnace, Art; engine, dwelling- 
houses, & all other erections A buildings & im- 
j>rovemcrits whatsoever, to be thereafter erected 
or set up & continued, & in two antecedent clauses 
of the lease, power wm expivssly given to set up, 
it afteiwai’ds from time to time reniovc all fire 
engines, cranks, whins & other machines ; & by 
another clause power was given to set up furnaces, 
mills, houses for workshops, stables & other 
erections, but without any express power, in either 
case, to remove them. . . . The learned judge was 
of opinion that no damage ought to be iisstissed 
on this head & we tliink he is right. , . . There 
is no question here of any colourable i-emoyal of 
the furnaces, for the furnaces had been discon- 
tinued, as to the working, fifteen or twenty years, 
yet taken down long before, in the year 1839 
(Pollock, C.B.).— Addenbrooke v. Botfield 
(1848), 12 L. T. O. S. 220. 

' 79Q “Ways & roads” — Removal of 

tram ’plates fastened to sleepers.] — Beaufort 
(Duke) v. Bates, No. 1021, post. 

791. “Erections, fences & nxed 

machinery ” — Removal of trade fixtures.] In 
1905 M. granted a mining lease to the predecessora 
in title of the co. whereby the lessees covenanted, 


clause 13, that “ at the end or sooner determina- 
tion of the teim all erections, fences & fixed 
machineiy in the demised seams or on the surface 
of the said premises shall be left in good repair 
& condition by lessees.” The worldng of the coal 
proved unremunerativci & ceiiain holders of 
debentui'cs issued by the co. brought an action 
to enforce their S(H;urity, & obtained the appoint- 
ment of a receiver. In pursuance of an order in 
the action, the roeeiver, during the existence of 
the tcMiu, sold the machinery & plant upon the 
premises, paid the proceeds into ct. Upon a 
motion by M. for a declaration that certain aiticles 
of machinery sold by the receiver were fixed 
niiichinory or croctions within clause 13 : — Held : 
clause 13 operated to deprive the tenants of their 
right to romove trade fixtures, & as the articles in 
(piestion had been severed & sold during the term 
]M. was entitled to alTinn the sole & to recover the 
proceeds immediately without waiting until the 
end of the term. — He Burrisii Red Ash Col- 
lieries, I/rD., (19201 1 Ch. 320 ; 88 L. J. Oh. 212 ; 
sab nom. He British Red Ash Collieries, liTD., 
Eastern Valleys Black Vein Coijjeribs, Ltd. 
r. British Red Ash ( Collieries, Ltd., 120 Ij. T. 
551, V. A. 

792. Covenant to erect & repair smelting mill — 
Runs with reversion.] — (1) Whero a letiso of an 
undivided third part of certain mines contained 
a rotiUil of an agrcem(‘nt made by lesf^o with 
lessor, & the owners of th(‘ other two thirds, for 
pulling down an old smelting mill, & building 
another of larger dimensions, upon a waste near 
the mines, fc the lease conUiined a covenant to 
kcej) sucli ruw mill in r(‘pair, so h^ave it at the 
exi)iration of the tcjiiri, but did not ctontain a cove- 
nant to build it : — Held : mrh a covenant was to 
1)0 impJi('d, A: lessor of the one third might sue 
upon it in ri*si)cct of his inlorest. (2) The lease 
coiitaim‘d a dcunisti of all mines ^ minerals then 
opened oi* discovered, or which might during the 
t(*rm be opened or discovf'red, in oi* under cci'tain 
moors A wusU‘ lauds ; also all smelting mills 
th(‘n sLinding u])on tlie said lands, with full libeity 
to sink shafts there, A io build theroon any nulls 
or other buildings recpiisite for working the mines, 
habendum said demised pnuniscs, with the appur- 
tenances for twenty -OIK! years, liossor afteiw^ds 
geant(!<l liLs rev(!rsion of A in tlu! said (h*raisod 
Iiremiscs, with the appurt(.*nance8, to (L B., who, 
by will dtjmiscjd the same to pltfs. : — Held : the 
covenant lo build the now smelting mill tended to 
the support & maintenance of the thing demisiid, 
& tlw! assignee of the reversion might thereforo 
sue upon it. — Eastkhby v. Samj’Son (1830), 6 
Bing. 644 i 1 f^r. J. 105 j 4 Moo. & P. 601 \ 
130 E. R. 1429, Ex. Ch. ; afjg. 8. C. sub nom. 
Sampson v. Easterby (1829), 9 B, & C. 505. 

Amwtalions : —As to (1) Consd. Aspillii v. Austin (1844), 5 

O. B. G71 ; StoulifuiH V. .Iiinior Army & Navy StorcH, 

[1914] 2 (Jh. .'iKi. Eefd. Dunn v. .SayLs (1844), 5 Q* B. 

«8.'). Ah to (2) Expld. KcjpiJoll v. Bailey (1834), 2 My. 

& K. 617 ; UickettH v. Eiiflold, [1909] 1 Ch. 544. Refd* 

Dewar v. (Joodmuu, [1909] A. C. 72. 

793. Covenant to keep ” levels, drifts, & staples ” 
In repair — Suffering disused seam to be filled with 
water.]- -James v. Cochrane, No. 703, ante. 


SiJB-HECT. 6 .— Covenants to Restore Surface 
AND Pay for Surface Damage. 

794. Covenant to restore surface — Not enforce- 
able by specific performance.] — Specific perform- 


PART XI. SECT. 4. SUB-SECT. 6. 

n Covenant to pay for surface davutge—What included in “ i»iii/ucc.” 1 “Dswald v . 
70 ; 26 So. Jut. 46.— SOOT. 


GoimoN (1853), 16 Dunl. (Ct. of SofeB.) 
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Sect, 4. — Covenanla hy lessee: Svib^ects. 6, 7, 8 
cfe 9.] 

ance of a covenant to make good a gravel pit 
refused. — ^P lint v, Brandon (1803), 8 Ves. 169 ; 
32 E. R. 314 ; suhsequmil proceedings (1804), 1 
Bos. & P. N. R. 73. 

Annotalvma .-—Reid. Storer v. G. W. Jly. (1842), 2 Y. & C. 

Ch. Gas. 48 ; South Wales Ry. v. Wythes (1864), 1 K. & 
186 ; Rogers v. Challis (1869). 27 Reav. 176. 

796, How construed — Restoration for all 

former practical purposes & uses.] — The meaning 
of a covenant on lessetj’s part in a mining lease 
restore the surface to its original condition, 
is, tliat th(^ ground shall be restored for all the 
practical purposes & uses to which it had been 
formerly applicable. — H arby v. East & West 
India Docks & Biiiminoham Junction Ry. Co. 
(1852), 1 Do G. M. & G. 290 ; 20 L. T. O. S. 4 ; 
42 E. li. 664, L. C. 

796. For benefit of owner — Not third 

party.] — Wilson v. Waddell, No. 1071, post, 

797. Breach — Measure of damages.] — 

Lessee of a mining lease covenanted that from 
time to time duiing the lease, or at the expiration 
thereof, he would put the lands generally into 
such state & condition as they were in before, or 
as near thereto as possible, or if he did not that he 
would pay £100 for every acre not so restored. 
Damage was done to about 30 acres of land, but 
the lessee did not restore the same to its former 
condition : — Held : the lessor was entitled to the 
sum of £100 for every acre although such sum 
greatly exceeded the amount i'f actual damage, as 
it was evident the parties inteiided that to be paid 
in the event of a breach of covenant, & it was not 
in the nature of a penalty . — He Mexboiiouom 
(Eabl) & Wood (1882), 47 L. T. 516 ; 47 J. P. 
151. 

798. Covenant to pay for surface damage — 
Runs with iand.1 — A covenant to pay compensation 
for damage done to the surface by working the 
mines thereunder is a covenant that runs with the 
land. 

In 1861 8., the owner of an estat<e in fee, 
granted a portion of it for the express purpose 
that certain buildings should be erected thereon 
by the grantee, but reserv^ed to himself all 
mines & minerals thereunder, with liberty for 
himself & his lessees to get & work same for his 
or their benefit, “ but without entcuing upon the 
surface of the said premises or any pit thereof, 
BO that compensation in money be made by him 
or them for all damages that shall be done to the 
said erections on the said plot by the exercise of 
any of the said excepted liberties or in consequence 
thereof.” The buildings were duly erected on 
this land by the grantee, & were afteiwai’ds con- 
veyed by him to pltfs. in fee. S. subsequently 
granted to defts. without any reservation, the lands 
adjacent to pltfs.’ buildings & also the right to 
woik the mines und(;r pltfs.’ buildings. Defts. 
who had notice of the compensation clause in the 
conveyance to pltfs.’ predecessors in title, there- 
upon proceeded to get the minerals both under 
their own & pltfs.* land by means of mines that 
had been partially worked prior to 1861 , thereby 
caused the surface of pltfs.’ land to subside, & 
so did considerable injury to the buildings erected 
thereon : — Held : (1 ) the right of the surface 

owner to compensation was a right of which the 
law takes notice, & it was therefore a burden which 
might be annexed to the mine owner’s right to 
work his mines so as to let down the surface, & 
consequently pltfs. wei’c entitled to recover 
damages in respect of the injury done to their 
buildings. 


(2) 1 apprehend there may be a well known &> 
pertcctly legal custom that the lord of the manor 
may get all the minerals under the copyhold 
lands, paying compensation to a copyhold tenant 
for any d^age he may do to the surface in getting 
them. Inclosure Acts constantly give the same 
right (Meujsh, L.J.). — Aspden v, Seddon, 
Preston v, Seddon (1876), 1 Ex. D. 496 ; 46 
L. J. Q. B. 363 ; 36 L. T. 46 ; 41 J. P. 804 ; 26 
W. R. 277, C. A. 

AnnotaiioTia : — Aa to (1) Coiisd. Westhoiighton U.^D. C. v. 

Wigan Coal & Iron Co., [1910] 1 Ch. 159. Refd. Hay- 
' wood V. Brunswick Ponnanout Beneflt Bldg. Boo. (1881), 

8 Q. B. D. 403 : Mnndy v. Rutland (1883), 23 Ch. D. 81. 

799. .] — In a mining lease granted 

by the owners of the minerals, who were not owners 
of the surface, lessee, which expression was to 
include his exors., administrators & assigns, un- 
less such construction was excluded by the sense 
or the context, covenanted with lessors & “as 
separate covenants with other the owner or ownera 
occupier or occupiers for the time being ” of sur- 
face lands to pay to lessors & other the cove- 
nantees or covenantee compensation for all damage 
occasioned by the working of the coal demised. 
The lease wgm assigned to a colliery co. & damage 
was occasioned to the surface by the co.’s work- 
ing : — Held : the covenant was not simply col- 
lateral, but affected the nature & value of the land 
& ran with the land, & although the surface 
owners were not parties to the lease, yet und(?r 
Real Property Act, 1846 (c. 106), s. 6, & (/on- 
veyancing & Jjaw of Property Act, 1881 (c. 41), 
s. 68 (1 ), the benefit of the covenant might be 
taken by the devisees of one who was a surtacc^ 
owner at the date of the lease & by the succjessors 
in title of others who wei*e surface owners at that 
datt% & they could sue the exors. of the lessee &- 
the colliery co. for compensation for damage done 
to their surface lands. — Dyson v. Fokster, 
Dyson v. Seed, Quinn, Morgan, etc., [1909] 
A. C. 98 ; 78 L. J. K. B. 246 ; 99 lu T. 942 ; 26 
T. Ti. R. 166 ; sub nom. Forster v, Dyson, For- 
ster V, 8eed, Forster v. Quinn, Fors'i’er v, 
Morgan, 53 Sol. Jo. 149, H. h. 

Annotations : — Consd. WoHthoughion U. D. C. v. Wigan 

Coal & Iron Co., [1919] 1 Cli. 159. Refd. Hubbard v. 

Woldon (1909), 26 T. L. R. 356. 

800. .] — A landowner, whose iumj- 

decessors in title had demised the mineials uudc'r 
certain lands to defts., subject to a covenant by 
defts. with them & their assigns not to let down 
the surface, & a condition for making comi)ensati()n 
for any damage done, granted a lease of the 
surface of the same lands to pltfs., subject to 
defts.’ lease, reserving liberty to mine without 
liability for subsidence caused thereby. Defts. 
having worked the mine so as to let down the 
surface, thereby causing damage to pltfs.’ w^oiks, 
pltfs. brought an action in the County T’alatine 
(Jt. of Lancaster for daiuag(?s & an injunction. 
The Vice-Chancellor refused the injunction, but 
granted an inquiry as to damages Held : 
(1) the benefit of defts.’ covenant ran with the 
land & could be enforced by assigns, but pltfs., 
being merely subsequent lessees without any 
express assignment of the covenant, w'ere not 
assigns for that purpose ; but (2) pltfs. had under 
their lease the nght of support to the surface s<j 
far as it was not taken away by defts.’ lease, & 
defts. were not entitled by their lease to let down 
the surface without making compensation as 
required by their lease, therefore pltfs. were 
entitled to damages for the injury caused by 
defts.* workings.— Westhouqiiton Drban Coun- 
cil V. Wigan Coal & Iron Co., [1919] 1 Ch. 159 ; 
88 L. J. Ch. 60 ; 120 L. T. 242, C. A. 
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Part XL— Leases. 


Covenante running with the land.) — Sec, 
generMy, Landlobd & Tjsnant, VoI. XXXI., 
pp. Ill ct svq. 


Sub-sect. 7. — Covenants to Drain. 

lessees to continue pumping 
— wnetner Implied in absence of express covenant — 
Lessor with reserved right of passage through de- 
^ed mine.]— Payne v, iiociiER Coli.tery Co. 
(1887), 3 T. L. R. 359. 

802. Covenant against drowning out of 

n^e— -Removal of pumping machinery.]— Lcssoc 
of a mine covenanted by liis lease, at the end of 
tiie term, if lessor should reipiirc it, to leave him 
all the engines, machinery, things & materials 
which should have been used in & about the worlc- 
ing of the mine upon receiving twelve months’ 
notice ^ from lessor, & being paid for tlie same 
according to a valuation. In a subsec|uf*nt x)art 
of the lease it was provided that it should be 
Lawful for lessee at any time or times during tlic 
term, or within tw(jlve months after its exx>ira- 
tion, to remove all the machineiy, engines, things 
& materials Avhich should be creettid or brought 
by him upon the premises, unless lessor should be 
minded to purcliase same, which he should have 
liberty to do ux)on giving the noticci thereinlxdore 
mentioned & upon yja^ung the price estimated. 
TJie deed also contained a covenant by lessee not 
to do any act wluch might oc,(;asion or tend to 
produce the drowning of tlie mine. 

Fourteen years before tlui e.v pi rat ion of tiu* 
teiTii lessee became insol v^ent;, tVi a.ssigued every- 
tJdng he had brought uf)on tJie proiriis<is trustee's, 
who gave notice to lessor of th<‘ir intention to 
remove same unless lie should be minded to jmr- 
chase. To a bill by lessor, averring that sueli 
removal would occasion or temd to produi*o the 
drowning of the mine, A:, praying for an injuiiclion 
to restrain same until the end of the terri^ k< until 
pltf. had the oxiportunity of exei'cising his option 
to purchase, a demui'rer was allowed, the ct. 
being of opinion that, according to tlie true con- 
struction of the lease, lessee was to bo at libcii ty 
to remove all the property in cpiestioii, unless 
lessor gave notice of liis intention to juircliase, 
Ac paid for the same. — R olleston v. New (IsriS), 
4 K. & .T. 010 ; 70 E. R. 200. 

AnnoifUimi : — ^Re!d. Strolloy r. l\iaiaoii (1880), l'.i L. T. 

803. .] — Goodrich r. Evkimo.yn 

Coal Co., 11880] W. N. 152. 

804. Preservation of property pending 

action.] — Streij.ey v. Pearson, No. 079, auh\ 


SUH-SE(T. 8.“ (-OVENANTS AOAINST ASSICNMENT. 

*SVr, (jcncrally. Landlord Ac O’enant, VoI. 
XXN 1., T)p. 370 ct scq. 

805. Liability of equitable assignee in possession 
— Breaches of covenant.] — Cox v. Disiior, No. 741, 
ante. 

For rent.] — Srr. Part XL, Sect. 4, sub- 
sect. 1 , ante. 

806. Exception of assignment to responsible 
persons — Right of lessor to withhold consent— 
Acquiescence.] — ^Whitehead v. Bbnneit, No. 753, 
ante. 

807. Licence to assign — Form of covenant in 
sub-lease.] — The lease of certain mines contained 


a covenant tiiat tlie lessee should not, without 
the consent of the lessor, let or assign the mines. 
The lessor granted to the lessee a licence to sub- 
let a part, but the licence provided that this should 
not authorise any further letting or assigning 
of the part of the mines, the subject of the licence, 
without such consent tis was required by the 
lease. The lessee then agreed to sub-let to an 
underlessee the part of the mines the subject of 
the licence, the underlease to contain provisions 
in all respects like those in the original lease : — 
Held : according to th«3 agreement the under- 
lease ought to contain a covenant by the under- 
lessec against letting or assigning without the 
consent of the lessee, & not a covenant against 
lotting or assigning witliout the consent of the 
lessor. — Williamson v. Williamson (1874), 9 
Gh. App. 729 ; 43 L. J. Ch. 738 ; 31 L. T. 291, 
L. .rj. 

AmMtdiimiJt : — Consd. Haywood v. Silbcr (1885), 30 Cli. D. 

404 ; MockiiHlck v. Cannichael, [1917J 2 K. B. 581. 

Beld. h'c Wodffwood Coal & Iron Co. (1882), 47 L. T. 

012 ; lie Spark*8 Leaso, Borwrer r. JonkinHoii, 11905] 1 

Ch. 456 ; Slouffh Plot.nro Hall (k>. v. Wado, Wilson v. 

Novilft, Reid (1910), 32 T. L. R. 542. 

808. Remedy for breach — Interim injunction.] 

— Pltf. demised to deft-. ceHain quarries of liard k 
soft lirriestoTH', with full power & authority to 
work the quarries ; k deft, covenanted not to 
assign, demise, or part with tlie said mines, powers, 
authorities, & i)r(‘miscs, or any part thereof, for 
the whole or any ])art of the term. There was a 
right of re-entry for brc*ach of covenant. Deft, 
sold to ceiiain i)ur(5liasers marl to be gotten by 
them from tlie lands included in the demise, & 
the purchasers in pursuance tJuM'oof worked the 
marl & tt)ok it away \ - -Ilctd : pltf. had made out 
a primd facie case of bri*a(di of covenant, & ho was 
prinid facie entitled to an interim injunction until 
tlie trial of the action to j*estrain the furtJier 
working of the (juarries. -Mostyn (Lord) v, 
Manuer (1901), 17 T. li. It. 281, V. A. 


Sm-sEr-r. 9. Other (’oven ants. 

809. Covenant to deliver up machinery — On 

exercise of lessor’s option to purchase — ** At any 
time.”] — A of miM«*s (OTitained a covenant 

(.hat, if the lessor should at any tinuj heforcs Die 
expiration oj* determination of tlu* lease giv(i 
notice, in writing, to th(* lessee, of his ilesire to 
take all or any part, of t-he macliinery, stock-in- 
trade;, implemcnits, ei.c;., in or about tJie mines, 
then the lessee wouM, a.t t-lie expiration of tlie lease, 
deliver the articles s]»ecilied in tlie notice to the 
lessor on his paying the value of tlumi, such value 
to be ascertnim^d in the manner therein mentioned ; 

Held : tlie covenant was so injurious Ac oiipres- 
sivo to the lessc'C, that tin; ct. ought not t o enforce 
it, or to grant an injunction to prevent a breacli 
of it.' Talbot v. Ford (1842), 13 Siui. 173; 0 
Jur. 843 ; (K) E. R. 00. 

810. Covenant as to wayleaves 6c royalties 
thereon — Runs with land.] — A., an owner of lands 
in the towiLship of S., entered into articles of agree- 
ment with R., t he lessee, of a neiglibouring col- 
liery, by wliich he agreed to grant to B. a lease of 
j)art of tlie land for the purpose of forming a rail- 
way for the conveyance of coal to certain wharfs ; 
As iL, for himscilf, his exors., administrators Ac 
assigns, agreed with A., his heirs Ac assigns, to 


PART XI. SECT. 4, SUB-SECT. 9. 

o. Cow.itaiU not to employ more 
than specified number of men .] — 


Nimmo.vs V. CiiLBEUT (N. \\ . P.) ( 1 907 ). 
0 W. L. R. 531.— CAN. 

p. Covenant to furnish accounts .] — 
Adam v. Napier (1813), 5 Dunl. (Ct. 


of SnsK.) 730 ; 15 8c. Jur. ,333.- - 

SCOT. 

q. (Uirenant to cede posse^sian on 
noficc.)— UouI.l)S\^uRTH V. Brand’s 
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Sect. 4 . — Covewnle hy lessee : Suib-sect. D. Sects. 5 
6 ; Svb-sects. 1 & 2. ] 

I’onvey, upon the railway, all th<j coal to be gotten 
fix)ni the colliery or from any other lands or grounds 
in the township, & to pay to A., his heirs & assigns, 
2d. for every ton of coal so conveyed. B assigned 
his interest in the colliery & in the lands taken, 
under the articles of agreement, for forming the 
railway, together with the use of the railway to 
C. ; — Held : the agreement to convey, upon the 
railway, all the coal, etc., &> to pay 2d. per ton in 
respect of it, ran with the land, &, consequently, 
it was binding on C. — TTkmingway v. Fernandes 
(1842), 13 Sim. 228 ; 7 Jur. 888 ; 00 E. It. 89 ; 
.sub nom. IIbmmingway v, Fernandez, 12 L. J. 
rh. 130. 

Covenants running with the land.]— aSVc, 
ueucrolly, Landlord & Tenant, \'o1. :XXXI., 
pj). 141 cl seq. 


Sect. 5. -COVENANT BY LESSOR FOR QUIET 
ENJOYMENT. 

See, generally. Landlord & Tenant, Vol. 
XXXI., pp. 122 cl seq. 

811. When implied — ^*Let.**] — Deft., who was 
the tenant for life of a mansion house & gi'ounds 
under the will of her husband, & also one of his 
exors. & trustees, agreed to “ let ” & pltf. agreed 
to take the mansion house & grounds for a year, 
& thereafter from year to year, he agreeing to 
keep the inside of the premises in good & tenant- 
able repair & keep up the vineries & glasshouses. 
Deft, excepted the minerals, with power to work 
them, but without any power to let down the 
surface. Some years previously deft.’s husband 
had entered into an agreement with the adjoining 
landowners with a view of granting to a proposed 
CO. a lease of the coal underneath their several 
properties, but the husband died before this 
arrangement was carried out, which was eventually 
carried into effect by his tiustees, including deft., 
who, with the adjoining landowners, joined in 
demising the coal & the right to work it to trus- 
tees, called the demising trustees, who in tum 
demised the coal & the right to work it to the co. 
The former of these indentures gave liberty “ so 
far as the owners have power to grant such liberty ’’ 
to w^ork the seam witliout leaving any supports, 
& the second contained a similar clause, but with- 
out the qualification. There was no express 
mention of such a clause in the agreement which 
deft. *8 husband had entered into. By the second 
indenture the demising trustees reserved so much 
of the coal as should be necessary for the support 
of buildings as they should in writing require to 
be left, & in case serious damage by subsidence 
were reasonably anticipated the co. were to have 
power, after notice in writing to the trustees, to 
leave without paying for it sufficient coal as should 
he agreed upon for the support of buildings. In 
the course of working the co. desired to leave a 
suHlcient pillar of coal for the support of the 
mansion house, but at the instance of deft, the 
demising trustees withheld their consent to the 
pillar being left, & as it was worked out, the result 
was that serious subsidences took place, & pltf. 
suffered serious damage in his tenancy ; — Held : 


pltf. was entitled to recover, inasmuch as deft, 
had dei*ogated from her gi*ant, & although the 
tenancy agreement only contained the word “ let ** 
it nevertheless implied a contract for quiet enjoy- 
ment, of which there had been a breach by deft. 
— Marioiam V. Paget, [1908] 1 Ch. 697 ; 77 L. J. 
Ch. 451 ; 98 L. T. 605 ; 24 T. L. R. 426. 
Annotation : — ^Refd. JonoR t>. Oonsolidatod Auihraclte Col- 
lieries & Dynovor, 11016] 1 E. B. 123. 

812. “ To hold demised premises.”] — 

Pltf. sued for rent on a lease of mines ; defts. 

leaded that pltf. had no title to part, & knew it, 
ut defts. did not, & that the Crown had claimed 
this part against defts. Defts. also, by way of 
counterclaim, asked for damages in respect of 
losses incurred in consequence of pltf.’s want of 
title : — Held : the words “ let ** & “ to hold the 
demised premises ” in the lease implied a cove- 
nant for title & quiet enjoyment for breach of 
wliicli defts. were entitled to damages. — M ostyn 
V. West Mostyn Coal &; Iron (1876), 1 
V. 1\ D. 145 ; 45 L. .T. Q. B. 401 ; 34 L. T. 325 ; 
40 J. P. 455 ; 24 W. R. 401. 

Aniuitaiiom : — Consd. Markliairi v. I’aget, [1008] 1 Ch. 697. 
Refd. BaynoH ii. Lloyd. [1895] 2 Q. B. 610 ; Budd-Scott 
v. Dauioll. [1002] 2 K. B. 351. Mentd. BroRlauor v. 
Barwick (1876), 36 L. T. 62 ; Wheeler v. Le Marchant 
(1881), 17 Ch. 1). 675 ; Carlish v. Scott. [1906] 1 Ch. 335. 

813. What amounts to breach — Working of 
upper stratum — Causing floods & falls In demised 
mine.] — By indciiiturc, deft, demised to pltfs. a 
coal mine for a teini of years, with liberty to dig 
& sink pits, etc., for obtaining the coal ; & deft, 
covenanted witli pltfs.- that they might peaceably 
& quietly liave, hold, occupy, possess & enjoy the 
mine during the term, without any molestation, 
infceiiTiption or disturbance whatever of, from, or 
by deft. After the making of the indenture deft. 
ext;avated a quai ry of ironstone, lying under some 
of the closes under which the demised mine was 
situate, but above that mine ; & made holes 
from the strata of ironstone into the demised 
mine ; thereby caused (luantities of water to 

ercolale into the demised mine ; & deft, also 
y excavating the quarry caused parts of the 
roof of the demised mine to fall in, & by reason 
of the premises the demised mine became flooded, 
& the working of the coal was rcnderiHl impractic- 
able ; — Held : though deft, had a right to excavate 
the quarry, yet as the excavation had caused an 
interruption of pltfs.’ occui)ation of the demised 
mine, deft, was liable for a breach of his covenant 
for quiet enjoyment. — Shaw v, Stenton (1858), 

2 H. & N. 8,58 ; 27 L. J. Ex. 253 ; 30 L. T. O. S. 
352 ; 6 W. R. 327 ; 157 E. R. 353. 

Annoiaiions : — Ezpld. Jenkins v. Jackson (1888). 40 Ch. D. 
71. Consd. Harrison, Aiiislio v. Muucaster, [1891] 2 Q. B. 
680. Befd. Anderson v. Oppcnlieimer (1880), 5 Q. B. D. 
602 ; liavis v. Town Properties Investment Oorpu., 
[1902] 2 Ch. 635. WilHams v. Gabriel. [1906] 1 K. B. 
155. 

814. Working of adjoining mine — Inad- 

vertent flooding of demised mine.] — Pltfs. were the 
lessees of a mine under a lease, granted to them 
by deft., which contained a covenant that they 
should peaceably & quietly ho]d«&; enjoy the 
premises thereby demised, without any interrup- 
tion or eviction by deft, or any person or persons 
claiming under him. Prior to the granting of 
the lease to pltfs. deft, had demised to a co., a 
mine immediately adjacent to pltf.'s mine. The 
co., whilst lawfully & without any negligence 


Trustees (1877). 4 R. (a. of Soss, 
369 ; 14 So. L. 11. 255.-— SCOT. 

r. Covenant to leave no water ti 
^wkinaa.] — Portland (Duke) t 
Wood's Triweeh. [1926] 8 . C. 640.- 
BUOT. 


PART XI. SECT. 5. 

(. What amounts to breach — Subsc- 
Quent grant to placer miner.}— -A stale- 
ment of claim which Sieges that the 
Crown, after ffrantlng a Icaao of areas 
for BubaqueonB minmg & while that 


lease was in force, in derogation of 
the rights of tho lossco t-o peaceable 
enjoyment thereof, interfered with the 
rights vested in him by transferring tho 
leased area to placer minors who were 
put in poBBCBsion of them by the 
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working their mine, picked away eotne of the 
stratum, & m so doing accidentally tapped a 
^turai reservoir or underground lake, the water 
from which overflowed into & flooded pltf.’s 
: the interruption of pltfs.’ enjoy- 
ment of their mine was not caused by an act of 
the lessor or those claiming under him, but was 
immediately caused by the overflow of water into 
their imne, such overflow being a consequence of 
an act that could not have been foieseen at the 
time when the lease was granted to pltfs. by 
deft., &, therefore, there had been no bi'each of 
the covenant for quiet enjoyment. — Harrison, 
Ainhlib & Co. V, Muncasteb, 11891] 2 Q. B. 
980 ; 61 L. J. Q. B. 102 ; 05 L. T. 481 ; 50 J. l\ 
09 ; 40 W. B. 102 ; 7 T. L. It. 088. C. A. 

;~Expld. Kelly u. KoBera. [1892 J 1 Q. B. 910. 

Oonsd. Williams v. Gabriel, [1906] 1 K. B. 165. Reid. 

Joe^r V , Maiialoiw CkniKolidated (1902), 87 L. T. 690 ; 

Si® ProporiioH lu vestment Oorpn., 11903] 1 

On. 797 ; Jones v. Consolidated Autiiracite Oollieries 8: 

^ Thomas, [1926] 

L'li* JD7* 

815. Derogation from grant.] — Markham 

V. Paget, Mo. 811, ante, 

816. Restraint of working — Working inconsis- 
tent with prior grant.] — A lease of alum mines 
ga.ve the lessee the right to obtain alum from cer- 
tain coal wastes. A subsetiuent lease of tJic coal 
mines provided that nothing therel)y granted 
should injure the rights of tlie paitics wlio held 
the alum mines. U'he alum existed in the coal 
wastes. The coal lessees could not thoroughly 
work the coal without removing ilie pillars which 
suppoiied the roof ; but by doing this, the alum 
would be rendered impossible to be reached : - 
Held : the coal pillars could not be removed.— 
(iLAsgow (Earl) r. Hurlkt Alum Co. (1850) 

3 U. L. Cas. 25 ; 10 E. B. 10, 11. ii. 


8ect. 0.- LESSOR’S REMEDIES. 

Hub-hect. 1. — Distress. 


See, generally, Distress, ^’^ol. X\'lll., pp. 200 
et seq. 

817. Royalties.] — The iiroprictor of a liouse ^ 
of a niaii pit A& brick mine demised the house, by 
unwritten agreement, to D. from a day named ; 
& it was at the same time agreed between them, 
without writing, that D. should take the marl pit 
& the brick mine, &; should pay quarterly, at the 
usual quarter days, 8d. per solid yard for all the 
marl that lie got, & 1«. 8d. per thousand for sJl 
the bricks that ho made. D. took the marl 
made bricks accordingly, & paid the stipulated 
sums for a time ; but they afterwards fell into 
arrear ; — Held : the agreement for the marl pit 
& brick mine was a demise of the land from year 
to year, at a rent capable of being ascertained 
with cei^tainty, & for which, therefore, t.}>e lessor 
might distrain. — Daniel v, (tRacie (1844), 0 
Q. B. 145 ; 13 L. J. Q. B. 309 ; 8 Jur. 708 ; 115 


E. B. 50. 

Annotations : — ^Refd. R. v. West brook, K. r. Everist (1847), 
10 Q. B. 178 ; Edmonds t\ Eastwood (1868), 2 H. & N. 
811 ; Tumor v, Cameron (1870), 22 L. T. 626 ; iiJe Round- 
wood Colliery Co., Lee v. Roundwood Colliery Co., [1807] 
1 Cli. 373. Ment?. Pollott v. Forrest (1847), 8 L. T, O. S. 
634 ; Holywell Iron Co. v. Mid. Ry., [19101 1 K. B. 296. 
818. Express power to distrain — Binding on 
assignees.] — Upon a demise of mines a power of 
distress for the rent reserved was granted to the 


lessor over “ any lands in which there shall be, 
for the time being, any pits or openings by or 
through which the coal or culm by the said deed 
demised shall for the time being be in course of 
working by the lessees, their exors., adminis- 
trators, &L assigns.” Pltfs., being assignees of the 
lease with notice, under a trust deed made by the 
lessees for the beneiit of creditors, sued defts. for a 
distress made under the above-mentioned power 
after the assignment, at pits not included in the 
demise, but referred to in it, & then worked by the 
lessees : — Held : whether the power was or was not 
a valid power of distress against strangers, pltfs., 
taking as assignees with notice, were bound by 
it. — Daniel v. Stepney (1874), L. B. 9 Excli. 
185 ; 22 W. B. 002, Ex. Ch. 

Annulaliona : — Consd. He Roundwood Colliery Co., Leo v. 

Roundwood Colliery Co., [1897] 1 Ch. 373. Mentd. 

Cuoko V. Cldicott (1876). 3 Ch. D. 694 ; Haywood v. 

BruiiNwick Bldfr. 8nc. (1881), 8 Q. B. IJ. 4U3. 

819. On chattels not on demised premises — 

Does not constitute bill of sale.] — Mining co., now 
in liquidation, w(n*o li'ssees from separate 108801 * 8 , 
at certain rents iV* royalties of two iid joining coal 
mines A. ct B. There was no shaft on mine B. 
& the CO. worked botli mines by means of a shaft 
on mine. A. In i^ach of the leivses the lessor re- 
serbed to himscilf express power to distrain for 
rent in arrear, not o^y upon chattels belonging 
to the lessees on the demised iiremises, but also 
upon chattels belonging to the lessees in or about 
“ any adjoining or neighbouring collieries.” lu 
Oct. 1890, lessors of mine B. levied a distress 
upon chattels belonging to the lessees on mine 
A. : — Held : liaving regard to the nature of the 
demise & the manner in which the minerals were 
worked, the power to distrain upon chattels be- 
longing to the lessees upon adjoining neighbour- 
ing mines did not (constitute the mining lease a 
bill of sale within Bills of Sale Act, 1878 (c. 31), 
so as to rcquii'c rtjgistration under Bills of Sale 
Acts.— /Jc Bound WOOD (’olliery Co., Lee v. 
Boundwood Colliery Co., [1897] 1 Ch. 373 ; 
00 L. J. Ch. 180 ; 75 L. T. 011 ; 45 W. B. 324 ; 
13 T. L. B. 175 ; 4 1 Sol. Jo. 240, C. A. 

Annotation : — Mentd. Vouuor’B Electrical (Jookiug & Hoatlug 

Appliauces v. Thorpe, [1916] 2 Ch. 1U4. 

See, generally, Biu^s of Sale, Vol. VII., pp. 3 
ct seq. 


Sub-sect. 2. Forfeiture. 

See , ( fencrally ^ Dandlord Tenant, Vol. 
XXXl.,’pp. 400 ctseq , 

820. Demand tor possession —Effect of delay in 
making demand.] — Whitehead v, Bennett, No. 
753, ante , 

821. Must be unequivocal.] — Moore v. 

Ullcoats Mining Co., Ltd., No. 780, ante . 

Compare Nos. 892, 893, post , 

822. Proviso for forfeiture on cesser of work for 
two years — Lease voidable at option of lessor.] — 
A lease of coal mines reserved a royalty rent for 
every ton of coals raised, & contained a proviso 
that* the lease should be void, to all intents & pur- 
poses, il the tenant should cease working at any 
time two years. After the working had ceased 
more than two years, the lessor received rent : — 
Held : a tenancy from year to year was not 
thereby created ; for the lease was not absolutely 


Crown to his detriment, disdosoH a 
suflOLcient oauso of action in support 
of a petition of right for the recovery 
of damages claimed in conseQuenoe of 
such subsequent grants. — ^MoLban v. 
K. (1907), 38 S. 0. R. 642.— CAN. 

J. — ^VOL. XXXIV. 


PART XI. SECT. 6, SUB-SECT. 2. 
a. Waiver of forfeUure — What 
amounts to.]— J ust in Time Gold 
Mining Syndicate, No Liabiuty r. 
Marshall, [1918] S. K. Q. 204.— AUS. 


b. Rdief against forfeiture ,] — Though 
the interest of a free miner in 
his claim expires, unless renewed at 
the end of the year, his lessor, the 
Crown, may relievo against the for- 
feiture in oases whore there is no one 
Y Y ^ 
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Seel. 6> — Lessor's remedies: Sub-seci. 2, Sect, 7.] 

void by the cesser to work, but voidable only at 
the option of the lessor, & he might avoid the lease 
upon any cesser to work commencing two years 
before the day of demise in the ejectment. — 
Dob d. Bryan u. Bancks (1821), 4 B. & Aid. 
401 ; 106 E. R. 984. 

AnnoieUicms : — Apld. Roberts v, Davoy (1833), 4 B. &: Ad. 

664. Refd. Malius v. Freeman (1838), 4 Bing. N. O. 3U6 ; 

Bo^vsor V. Ctolby (1841), 1 Haro, 109; Jones v. Carter 

(1846), 15 M. & W. 718 ; James v. Yoim^f (1884), 27 Ch. 

1). 652. Mentd. Arnsby v. Woodward (1827), 6 B. & C. 

519 ; Dakin v. Cope (1827), 2 Russ. 170 ; Doe d. Hem- 

iniiiSTH V* Durnford (1832), 2 Cr. & J. 667 ; Doe d. Nash 

r. Birch (1836), 1 M. & W. 402 ; Selby v. Browne (1845), 

14 L. J. Q. B. 307 ; Amott r. Holder (1862), 17 Jnr. 318 ; 

Cockerell v. Van Diemen’s Land Co. (1857), 5 W. R. 312 ; 

Hufirlios V. Palmer (1865), 19 C. B. N. S. 393 ; Toloman v. 

Portbiiry (1871), 40 L. J. Q. B. 125; Davenport v. R. 

(1877), 3 App. Cas. 115 ; New Zealand Shipping Co. v. 

Soc. dos Ateliers ot Chaniiers do France, [1919] A. C. 1 ; 

Elliott V. Boynton, [1924] 1 Ch. 236. 

823. Waiver ot forfeiture — Acquiescence — 
Lessor allowing expenditure of money by lessee.] — 

1 take it to be a settled principle, a principle more 
strictly applicable to mining property than any 
other, that a party who witnesses a breach of 
contract by another lies by & permits the 
alleged wrongdoers to proceed in the acts com- 
plained of, incurring expenses & liabilities, instead 
of applying promptly to this ct. for relief, I say, 
1 consider it a settled principle that a party so 
acting will be considered in this ct. as having 
waived its special interposition (WiouAM, V.-C.). 
— Bowser v, Colby (1841), 1 Hare, 100 ; 11 
L. J. Ch. 132 ; 5 Jur. 1178 • 60 E. R. 069. 
Amwtalifma : — Mentd. Howard v. Fanshawo, [1895] 2 Ch. 

581 ; Dendy V. Evans, [1910] 1 E. B. 283. 

824. .] — Bltfs. being lessees of 

a mine under deft, admitted the forfeiture of the 
lease at law by reason of breaches on their part of 
covenants which it contained ; but upon their 
alleging A: establishing by evidence that, after the 
breaches, deft.’s agent had encouraged them to 
lay out money upon the premises, & upon their 
also making out that there was in other respects 
a presumption that at the hearing they might be 
entitled to equitable relief. Theii* lordships, con- 
sidering that the inconvenience of allowing an 
action of ejectment to proceed would far exceed 
that of stoiiping the action imtil the hearing, 
granted an injunction upon interlocutory applica- 
tion. — North Stafford Steel, Iron A. Coat. 
Co. (Bubslbm), Ltd. v, Camoys (Lord) (1865), 6 
New Rep. 345 ; 12 L. T. 780 ; 29 J. P. 628 ; 11 
Jut. N. S. 555, L. JJ. 

.] — See Lanlobd & Tenant, Vol. XXXI., 

pp. 497 et seq, 

825. Effect of wlnding-up order — On landlord’s 
right of re-entry.] — Mines were demised to a co. by 
a lease which contained a power of re-entry if the 


rents or royalties, or any part thereof, should be in 
arrear for thh-ty days, or if the co. “ should be 
wound up voluntarily or by compulsion or other- 
wise under the provisions of any Act or Acts of 
Parliament.” Am action was brought against 
the CO. by the debenture-holders, & a receiver was 
appointed. Rent being in aiTeai*, the landlord 
took out a summons for leave to distrain or 
re-enter. After the summons had been returnable, 
but before it was heard, an order was made for 
winding up the co. The summons was then 
amended by intituling it in the winding-up as 
well as in the action : — Held : according to the 
true construction of the proviso for re-entry, a 
right to i*e-enter accrued on the making of a 
winding-up order, &, the title of the landlord to 
re-enter being clear, the ct. ought to order 
possession to bo given to him, & ought not to 
put him to the useless cxjiense of bringing an 
action to which there wiis no defence. — (General 
Share & Trust Co. v. Wetlry Brick & Poitery 
Co. (1882), 20 Ch. D. 260 ; siid) nom. lie Wetlby 
Brick &; Poitery Co., .30 W. R. 445, C. A. 
Anrudaiion : — Mentd. Horsey Estate v. Steiger, [1898] 2 

g. B. 259. 

826. Relief against forfeiture — Refusal by lessee 
to perform conditions on which relief granted — 
Right of lessor to enforce condition.] — Pltfs. 
obtained a judgment for x)osscssion against defts. 
in respect of a broach of a covenant in a mining 
lease. Defts. appealed, but abandoned the appeal. 
Subsequently defts. applied for relief, under 
0. L. P. Act, 1860 (C..126), against that judgment 
of forfeiture, & obtained the following order ; 
” It is ordered that upon defts. ( a ) paying all 
rent in arrear with interest themon . . . (6) paying 
costs of action & appeal, including this application 
& the several adjourmrients thereof as between 
soh*. & client such costs to bcj taxed by the taxing 
master . . . (c) entering forthwith into a per- 

sonal covenant for payment of the machinery rent 
in terms similar k) the lessee’s covenant . . .” 
defts. “ have i^lief against forfeiture of tlie 
lease. . . .” 

Defts. remained in possession for some time 
working the mine & paying the rent. They subse- 
quently i-efused to proceed on the order giving 
relief. On an application by pltf. for an order, 
in eil'ect, to compel defts. to proceed on the order 
granting i-elicf ; — Held : the ct. had no juiisdiction 
to compel defts. to perform the condition^ of the 
order, but defts. liad to pay all the costs of & 
occasioned by 6^ incidental to theii* application for 
relief. — Talbot v. Blindell, [1908] 2 K. B. 114 ; 
77 L. J. K. B. 540 ; 98 L. T. 859 ; 24 T. L. R. 
477. 

.] — Sec , generally , IjANDLOKD & Tenant, 

Vol. XXXI., pp. 487 ct seq . 


outltlc'd to take advaiitago of Buck 
expiry. — W illiam Ckeigk Co. v. 
Syxqx, 1 M. M. CttH. 1. — CAN. 

c. .1 — PiNKLLE r. Moore, [1925] 

1 D. L. U. 669 ; affg,, 24 O. W. N. 342.— 
CAN. 

d. .] — Ttiougk the aim of 

law generally is in favour of giving 
itilief against forfeiture in the case of 
leases, in the eaBc of mining leases a 
proviso for the entry should be stiictly 
construed &; forfeiture eaunot ordinaiily 
be relieved against. — Syed Ami ad v. 
Magnesite byndicatk. Ltd. (1915), 

1. L. R. 39 Mad. 1049.— IND. 

«. Croum leant — Rights of lessor.] 
— ^Whero mining groimd is held from 
the Crown imdfsr a lease, which is 

wlt^tcrms & conditions, the^^roim 
alone can declare a forfeiture A re- 
onter for breach, or waive it. — 


Canadian Co. v. Crouse Creek 
Flume Co,, Ltd., 1 M. M. Cas. 3.— CAN. 

f. .] — Quesnel Forks 

Gold Mining Co., Ltd. v. Ward 
(B. C.), [1919] 3 W. W. R. 946.— CAN. 

g. Orounda for forfeiture .] — 

R. V. Snow, McDonald & Howard 
(1873), 9 N. S. R. 373.— CAN. 

h. .] — A.-G. u. Sheraton 

(1896), 28 N. S. R. (16 R. & G.) 492.— 
CAN. 

k. CancelkUion by Minister of 

the Interior — Right of leshe to judicial 
enquiry.] — Under a oondition for 
defestsattoe in a lease of a mining 
location, made by the Crown in virtue 
of the hydraulic mining regulations of 
Dec. 3, 1898, a provision that the 
Minister of the Interior is to be the 
** sole 4c final Jndge ** of the fact of 
default by the lessee does not entitle 


the Clown to cancel the lease & re- 
enter until the fact uf such default has 
been determined by the Minister in the 
exercise of the functions vested in him 
after an cuquiiy of a judicial natuio in 
which on opportunity has been 
afforded to all parties interested of 
knowing 4c being h^rd in respect to 
the matters alleged against them in 
such investigation. — Bonanza Creek 
Hydraulic Concession v. R. (1908), 
40 S. C. R. 281.— CAN. 

l. .] — Kidndyke 

Government Concession v. R. ( Y. T.) 
(1008), 40 S. C. R. 294.— CAN. 

m. Necessity for notice.] 

— Paulson v. R. (Alta.) (1915), 62 
S. O. R. 317.— CAN. 

n. Placer miner — Failure to carry 
on mining oj>eraftons,l— Clazy v, 
Meyers (Y. T.) (1905), 2 W, L. R. 
289.— CAN. 
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Sect, 7.— DETERMINATION. 

827. By 168S60 — Right to dotomiliie — Condition 
preoeden^Perlormanoe ol all covenants.]— Pltf. 

demised to deft, a coal mine for forty-two years, 
at a certain yearly rent. The lease contained 
numerous covenants on the part of the lessee for 
payment of rent, & in resiiect of the working of the 
mme, etc., with a proviso for re-entry on breach 
of any of them ; & also a proviso, that if the 
lessees should be desirous to quit the premises at 
the end of the first eight years of the term, & of 
such theii* desire should give the lessor notice in 
writing eighteen calt>ndar months bcfoi*e the 
expiration of sucli eighth year, then, all arrears of 
rent being paid, & all & singular the covenants 
agreements on the paiiy of the lessee having 
been observed & perfomied, the lease should, at the 
expiration of the eightli year, be utterly void ; but, 
nevertheless, without prejudice to any claim or 
remedy which any of the pai'ties might then bo 
('ntitlod to for breach of any of the covenants : — 
U cld : the perfoiiuance of all the covenants by 
the lessee was a condition prcciident to his light 
to determine the Iwuse. — Friau v. GIrey (1851), 
5 Exch. 584 ; 20 L. J. Ex. 3(56 ; 17 L, T. O. 8. 
233 ; 15 Jur. 814 ; 155 E. It. 2.5(5, Ex. (Hi. ; affd. 
md) nonu Grpjy v, Friau (1854), 1 11. L. Cas. 5(55, 
H. E. 

AiniotalioiLS Jervis v. ToinkiuBuii (185C), 26 f?. J. 

Ex. 41. Mentd. Nmvsoii fj. Smythica (185«), 3 H. & N. 

840 ; Finch v. Unclorwood (1876), 33 L. T. 634 ; httBtlii t>. 

Jlidwoll (1881), 18 Ch. I). 238 ; Seaward v. Drew (1808), 

67 L. J. Q. n. 322 ; Stuit v. FeimiJi*. 11012] 2 Ch. 604; 

J lurch V. Farrows Bank, 11017 J 1 Ch. 606. 

See, generally, IoAndi.ord & Tenant, Vol. 
XXXI., pp. 538, 539, No.s. (5835-0838. 

828. Proviso for determination on 

minerals being fully & fairly gotten ’’—Residue 
of coal not worth working.]— Declaration on a 
covenant in a leaser of a colliery, by which the 
owners for the time being wei*C5 entitled to as many 
coals at the pit’s mouth as should be consumed in 
any one dwelling-house, to be agreed upon by the 
majority of them. Flea, that the whole of the 
coais comprised in the demise were worked out in 
the fair &> proper course; of working the mines. 
The lease was for the term of twenty-eight yeai*s 
from Sept. 30, 1847, at the royalty of one-eighth 
of the minerals produced, & contained a proviso 
that if the minerals should be fully & fairly goiEm 


before the expiration of the term the lessees might 
determine it on giving twelve months* notice. 
It appeared that some coal remained in the pit, 
but it could not be practically worked without 
costing more than it was worth: — Held: the 
covenant was absolute, dc therefore the plea was 
no answer. 

The lessee of a coal mine is not excused from 
working out a stratum because by reason of its 
growing iliinner it c/innot be worked at a profit 
(Mellor, j.). — CART wmouT V. Forman (18(56), 7 
B. & S. 243. 

829. Power to determine “ at any time ” 

— Notice given during current year.]— By an agree- 
ment for the lease of certain ii'onworks & mines 
between pltf. & defts., pltf was to grant a leaso of 
the works & mines for twenty-one years, with the 
usual & custumory clauses. The lessees were to 
be at liberty “ at any time ” to determine the 
agreement., or the lease thereby agreed to bo 
granted, “ on giving to lessor six mouths* notice 
in writing of their iatention so to do.’* Defts. 
entered into poBscBslou of the mines & works on 
Aug. 10, 1861, under the agreement. No lease 
was ever granted. The rent of £125 for the second 
quarter was paid by the lessees, & subsequently 
a furtliei* sum of £250 for the six months ending 
Aug. 10, 1862. On Aug. 10, 1863, defts. gave 
notice of their intention to determine the agree- 
ment & the tenancy on Feb. 10, 1864. On Nov. 21 , 
1863, defts. paid to pltf. the sum of £500 in respect 
of rent for the yeai* ending Aug. 19, 1863 : — Held : 
looldng to all the previsions of the lease, defts. 
had a right to give this notice at any time, & were 
not bound to give such a notice as tenants from 
yeai* to year ai’e generally bound to give, mumeiy, 
a notice ex piling at a date corresponding with tiie 
commencement of tlu; U;nancy. — B rxdgbss v. 
Purrs (1804), 17 (L B. N. S. 314 ; 33 L. J. 0. F. 
338 ; 11 lu T. 373 ; 10 Jur. N. S. 1049 ; 144 E. U. 
127, 

u4nn(i/u/toa Mentd. SuanicK t?. Mlcliolrtoii, 111)02] 1 K. B. 

167. 

830. Continuance in possession after expiry of 
notices— Whether amounting to waiver— Question 
of fact.] — (1) To a declaration for rent of a < oal 
mine, deft, iileadcjd a det/;rmiiiaiion of the tenancy 
by notice, & pltf. replied a waiver of such notice, 
which was denied Held : it was properly left to 


PART XI. SECT. 7. 

827 i. Vy lessee —liight to determine — 
Cotidition prcccdeiU—rcrfortnarbce of all 
ruvcttanls.] — SrvA Frashao Sinoh v. 
Tatjs Iron & Steel Co., 23 C. W. N. 
466.— IND. 

o. Forfeiture for breach of hye-law.] 
— At tho time of tUo repotQ of a 
iiiiuiiig bye-law, a claim held under it 
woa liable to forfeiture for breach of 
that bye-law theretofore committed. 
Tho ropoaJiiig byo-Jaw only expivasly 
tiaved “the rights of all persons obtained 
previous to, & held at the time of, this 
bye-law coming into force *’ ; — Udd : 
proceedings for forfeiture for the breach 
m Questioii would lie, uotwitbstaudlng 
the repe^ of the bye-law. — United 
Extended Band ok Hope C!o. v, 
Doyle (1868), 6 W. W. & A’B. 32. — 
AUS. 

p. Distinction between forfeUwre & 

obandtonwienf.]— Where a claim is 
actually forfeited, it is open to the first 
lo^ claimant; but uoloss it be 
actually abandoned, tho persons alleged 
to have forfeited should be summoned 
before a warden to dispossess them. — 
CkiLLINB «. O'Dwykk (1868), 5 

W. W. & A'B. 30 .— AUS. 

q. Who may object to determina- 
fion.]— Where a gold mining leaso Is 
declared forfeited, It is not competent 


for anyone other than the lessee to t ako 
the objcctiun that the lease is not 
determinod imtil re-entry by l.lio 
Ciiiwn. — W eddell v. Uowse (1882), 
8 V. L. It. (L.) 41.— AUS. 

r. Slatuiory forfei iurc. ] — y i lvkr 
J'EAji Ml SKS, Ltd. v. Willtamb (J!)i6), 
1 7 8. K. N, fcJ. W. 1 ; 33 N. 8. W. W. N. 
31.— AUS. 

t. .1 — Tho docisiou of tho 

Governor in CouncD, under Itegulations 
of 1892, clauses 89, 76, to forfeit a 
lease granted imdcr Goldfields Act 
of 1886 must bo unequivocally ex- 
pressed by some overt act: — ndd: 
its transiulsslau to tho Warden’s 
office was not such an act & the decision 
did not take effect tm the day on which 
it was notified to the lossce.— Minibteu 
OF Mines v. Harney, 11901] \. C. 347, 
p. a— AUS. 

a. By mining commissioner — Ne- 
cessity for notice.] — lie Sword's Lease 
(1873), 9 N. S. U. 389.- CAM. 


b, ,j — Proceedings wore 

ikon to forfeit certain gold mining 
reas, & the notice pursuant to Statute 
ras addressed to deft., who was 
itgec. AC not the owner of the awas : — 
.* the Gomr. of Mines bad no 
Durisdiction for want of notice to the 
wner.— U. v. Elze (1883), 4 11. & G. 
30.— CAN. 


c. .] — Held: tho alloga- 

tluii that “ no person could be found 
upon wiiom L) make service of tho 
notice ’’ of pioccriH to forfeit was 
HUflicieuf. without alleging that no 
perHon could be found in the gold 
illHU-ict wilhiu which tho area.s were 
silualod, & that a pica setting out tho 
proceedings taken m substantially Iho 
tonus of tho Act was sufficient.— 
Wauace V. Greeiaian (1884), 6 li. & 
G. 546.— CAN. 


d. Grounds for — Irr^ularity.J 

— The Gomr. of Mines rexusod an 
application for a right to search on the 
ground that tho areas applied for wore 
covered by prior leases. Applts. 
aUinitUid that they were so covered, 
but claimed that the leases were 
irregular 8c should bo cancelled : — 
Held: the refusal was right; the 
Coinr. hod no power to cancel the 
leases aliuged to bo irregular or to 
inquire Into their validity.— J .’6 MoColl 
(1889), 22 N. S. li. (10 K. & G.) 17.— 
CAN. 


e. Bent paid by cheque — 

Che/jue sultsequeuUy dishonuured.l^ltc 
Hanhiuux & Lakeview Mining Go, 
»7 N. H. IL 278.— GAM. 


laics.]— M cLean Goua^iiSfll^ liTm 

y y 2 
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Sect, 7. — Deierfuifudion. Sects. S db d: Svb-aecia. 
1,2, 3<fe4, 

the jury to say whether a continuance to work the 
mine for a short time after the expiration of the 
notice, was intended by defts. as a waiver of the 
notice. — Jones v. Shears (1836), 4 Ad. & Kl. 
832 ; 2 Har. & W. 43 ; 0 Nev. & M. K. B. 428 ; 
6 L. J. K. B. 163 ; 111 E. K. 907. 

Anrwlation .'•--Mentd. Finlay v. Bristol & Exeter lly. (1852), 

7 Bxch. 409. 

831. Lessee alleging existenco of local 

custom.] — tenant from year to yeai* of a stone 
quarry in Yorksliiro received from his landlord 
six months* notice to quit. The tenant claimed the 
right, under an alleged custom of the district, to be 
aBowed to continue in possession a reasonable 
time after the expiration of the notice, to enable 
him to “ get *’ the stone he had “ bared.** At the 
expiration of the notice, the landlord brought an 
action of ejectment against the tenant, who there- 
upon filed a bill to 1 ‘estrain the action, &> setting 
up the custom as against the landloM : — Held : 
the evidence failed to pi-ove the existence of the 
custom as alleged ; &; even if it had existed, the 
proper remedy of the tenant would have been at 
law. — ^ViNT V. Constable (1871), 25 L. T. 324. 


Sect. 8.--ARBITRATION. 


ScCi generally i AunmiATiON, Vol. II., pp. 312 
et aeq. 

832. Construction of clause,] — The lease of a 
mine contained an agreement to refer ^putes 
between the lessors & thi*ee lessees to ai'bitrators 
or their umpire, pursuant to the provisions of 
C. L. P. Act, 1854 (c. 126). The lessees sank a 
sli^t, & through the shaft drew minerals from an 
adjoining mine. The h*ssoi*s filed a bill to restrain 
the lessees from so doing. Two of the three 
lessees applied for an order to stay proceedings in 
the suit, &> tliat the mattc^r might be referred to 
arbitration : — Held : on the constriiction of the 
lease, the ct. would not decide, but would leave it 
to the arbitrators to decide whether the matters 
in dispute between the parties were within the 
agreement to refer. — ^Willbsford v. Watson 
(1873), 8 Ch. App. 473 ; 42 L. J. Ch. 447 ; 28 
L. T. 428 ; 37 J. P. 548 ; 21 W. 11. 350, L. 0. & 
Jj. JJ. 


Annotations: — ^Re!d. Wudo-Gory v. MorriHoii (1877), 37 
L. T. 270 : Piercy v. Young (1879), 14 CU. D. 200 ; 
Mitiifle V. Hallway PaBsengeni Abboo. (1881), 44 L, T. 
^12: Rowo V. Croflsiey (No. 1) (1012), 67 Sol. Jo. 144. 
Mentd. Plows v. Baker (1873), L. R. 16 Eq. 564 ; Gillett 


V. Thornton (1876), L. R. 19 Kq. 599 ; Law v. Garrett 
(1878), 8 Ch. D. 26 : Ruusoll v. Russell (1880), 14 Ch. D. 
471 ; Conmagnie du Senegal v. Woods (1883), 53 L. J. 
Ch. 166: Lyon o. Johnson (188^, 40 Ch. 1). 679 ; I)e 
liiool V. be fUcol, [1801] P. 378 ; Brighton Marine Palace 
Sc Pier Co. v. WoodhouBO (1893), 62 L. J. Ch. 697 ; Hick- 
man V. Kent or Romney Marsh Sheep Breeders* Assocn., 
[19161 1 Ch. 881 : Metropolitan Tunnel Sc Public Works 
V. L. Bloc. Ry., [1926] Ch. 371. 

833. Effect of clause.] — A colliery lease, wliich 
empowered the lessees to carry foreign coal over 
the surface, provided that all disputes relating to 
the lease should be referred to arbn. Shortly 
before the expiration of the term the lessees by 
letters requestod the lessors to grant an extension 
of the lease on the existing terms for six months. 
Sc the lessors wrote in reply that the lessees might 
consider themselves tenants at will of both mine 
Sc wayleave pending further ari'angements. The 
lessors having brought an action against the lessees 
in respect of their exercise of the wayleave during 
the tenancy at will, the lessees applied for a stay of 
proceedings imder Arbitration Act, 1889 (c. 49) : 
— Held : upon the constmetion of the letters, 
the teims of the lease, including the arbn. clause, 
applied to the tenancy at will, so far as applicable 
to such a tenancy, Sc the proceedings ought to be 
stayed. — Morgan v. Uarrison (William), IjTd., 
[1907] 2 Ch. 137 ; 76 L. J. Ch. 548 ; 07 L. T. 445, 
C. A. 

Annoiaiiona : — Refd. A.-G. v. Cory, Koniiard v. Cory (1918), 
34 T. L. R. 621 : Colo o. Kelly, [192UJ 2 K. B. 106. Mentd. 
Croft r. Blay, [1919] 2 Ch. 343 ; Bradbury v, Grlmblo 
(1920), 124 L. T. 189 ; Re Leodu Sc Batloy BrowerioH Sc 
Bradbury’s Lcoho, Bradbury v. Grimblc, [1920] 2 Ch. 548 ; 
Lowthor V. Clifford (11126), 95 L. J. K. B. 576. 


Sect. O.-SPECIFIC PERFORMANCE. 

SuB-sEci\ 1 . — In General. 

SeCf (jenerallyy JjAndlord & Tenant, Vol. XXX., 
pp. 398 et seq. / Specific Perpormance. 

834. Agreement for lease of wayleave — Grant 
having become useless.] — Spocilic performance of 
an agreement [f(^r lease of wayleave] become useless 

to deft., refused. v. White {circa 1709), 3 

Swan. 108, n. ; 36 K. 11. 792. 

835. Agreement to let workings of quarries.] — 
Specific performance of an agreement to let the 
workings of quarries, & account of moneys due 
for working the quarries in a particular manner 
refused, the party’s remedy being at law. — 
Booth v. Pollard (1840), 4 Y. & C. Kx. 01 ; 
160 B. R. 920. 

836. Mine worthless.] — Haywood v. Cope, No. 
815, post. 


V. A.-a., [1924] 1 D. L. R. 10; 5 
O. L. 11. 573.— CAN. 

g. B|/ warden — Grounds for — 
Holding excess of groand.l — ^Wber 
hulders under miners* rights. Sc i 
warden’s ocrtlflcate for an extondo< 
claim, bold ground in cxeess of tb< 
area authorised by the certificate, i 
warden has iuriscUotiou under Gold 
fields Act, 1866, s. 62, on a complain 
for that purpose, to decree forfeitun 
of such excess. — Cuinu Tong Fong « 
Lek Chung, 1 J. R. 139.— N.Z. 

h. Non-paymmi of rent. 

—Bank ok New Zealand & £win( 
V. Scandinavian Water-Race Co 
(No. 2) (1906), 26 N. Z. L. R. 1351 
—N.Z. 


PART XI. SECT. 8. 

838 i. Construction of clause.]- 
CUNNINGHAlklE V. BROW: 
( 1860), 2 So. Jur. 528.— SCOT. 

88811. -- — .] — In a missive of leas 
of mineralB the parties bound then 
telyoB that, ** should the minora] 


become exhausted, or workable only 
at an evident loss, the tenants shall be 
entitled to give up the loose on the 
same being asoertained by arbiters 
mutually chosen,” Sc that they should 
enter into a lease contnining the usual 
clauses. The tenants proposed to 
renounce before any formal lease was 
drawn up ; — Held : there was a valid 
obligation to refer to two arbiUTS, 
mutually chosen, the question whether 
the mineralB were workable only at 
evident loss, but there was no obliga- 
tion to execute a submission contain- 
iug a devolution on an overeman. — 
Merry Sc Cunninohame v. Brown 



8381. Effect of clause.] — ^A mineral 
lease of the whole minerals in a certain 
field containing a variety of provisioxiB 
in regard to the working of the field, 
oondudod with a olause of reference to 
a mining engineer of all disputes ** as 
to the meaning or execution of these 
presents ” ; this clause was 
meant to be executorial of the leaM, 


Sc to provide for carrying out of the 
stipulations according to their true 
meanings. — Pearson v. OswAiJi 

R . 21 Dunl. (Ct. of Sess.) 419 ; 31 
IT. 220.— SCOT. 


83311. .] — Munqle c. Young 

(1872), 10 idaeph. (Ct. of Sess.) 901 ; 
44 So. Jut. 499.— SCOT. 


k. Necessity for notice.] — Where 
the warden of the xuunlolpallty had 
appointed an arbitrator on behalf of 
i-esp. to ostima’o damages to be paid 
him by applts.. Sc it appeared that 
resp. had roooivod & neglected a notice 
to appoint : — Hdd : such appoint- 
ment was not a judioial act, & a fresh 
notice to resp. in relation thereto was 
not a condition precedent to its validity. 
— Palgravb Gold Mining Co. v. 
McMillan, [1892] A. C. 460.— CAN. 


PART XI. SECT. 9, SUB-SECT. 1. 

1. Covenant to sink oil wdl — OptUm 
to purchase land after test imufe.}— 
Hunt v. Stenobr (1867), 13 Or, 225. 
— CAN, 
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Part XI —Leases. 


non-existent.] — Jrpfrbys r. Pairs, 
No. 606, arde. 

525.* Instance decreed — Reversioner 

—Ultra vires agreement by tenant for life.]— 

Ricketts v. Bell, No. 376, ante. 


Sub-sect. 2. — Agreements by One of Two 
Tenants in Common. 

839. Lease of whole property.] — Price v. 
Griffith, No. 842, post. 

840. .] — One of two tenants in common of 

an estate agreed to grant a lease of the mines under 
it '.—-Held : the lessee was entitled to a decree for 
specific performance & for a partition of the 
estate. — Heaton v. Bearden (1852), 10 Beav. 
147 ; 51 B. R. 733. 

841. Lease of undivided moiety.] — Hexter v. 
Pearce, No. 846, post. 


Sub-se(^t. 3. — Where Terms Ambiguous. 

842. Insufficiency of description of subject- 
matter — “ Coals, etc.**] — One of two tenants in 
coimiion in fee of lamis containing mines of coal 
cS: iron entei*ed into a negotiation tor a lease of 
niinet'als, wi*ote a letter stating his willingness 

^ant a lease on ttn^ terms of a paper referred 
to in the letter. There were two pap<‘rs, <!ach of 
which in some respects answered the description 
in the letter. One of tht^se pn?‘poi*ted to be terms 
for letting taking coals, “ c*tc.,” under th(.‘ lands, 
in question, but contixined no more definite 
description of the minerals which were the subject 
of it. In a suit by the proposed lessee for specific 
performance as to the; moi<‘ty bedonging to the 
tenant in common who liad written the letter : — 
Held: (1) th^^ paj)er t(i which the letter referi'od 
was not sufiiciently identified ; (2) even if, as 
pltf. contended, it was shown to bo the above 
paper, its terms were too indefinite to be capable 
of being enforced specifically ; (3) the contract 
being for a lease of the entin^ty, & deft, not having 
been shown to have made any misrepr(*sentation 
as to liis title or otherwise, it could not be enforced 
against him as to one moiety only. — Price v. 
Griffith (1851), 1 De G. M. & G. SO ; 21 L. .T. Ch. 
78 ; 18 L. T. O. S. 190 ; 15 Jur. 1093 ; 42 K. K. 
482, L. .T.T. 

Annotatii/ns : — As to (2) Refd. Naylor v. Goodall (1877), 47 

Ji. .1. Ch. 53 ; Burrow v. Scaminell (1881), 19 Ch. D. 175. 

As to (3) Ezpld. & Distd. Hoxtor v. Toarce, [1900] 1 Ch. 

341. Kefd. Lnniley v. Uavonacroft, 11895] 1 Q. B. 083. 

Ocnerallu. Montd. Dawson v. Newsoiiio (1800), 0 Jur. 

N. S. 625. 

843. Insufficiency of description of mineral 
area.] — Where the agreement for a lease of mineral 
property did not clearly define? the mineral area 
to be comprised in the lease, the ct. refused, at 
the instance of the proposed lessee, to decree 
specific performance of the agreement.— -L an- 
caster V. Be Trafford (1862), 31 L. J. Ch. 554 ; 
7L.T. 40; 8 Jur. N. S. 873 ; 10 W. R. 474. 

344, ,] — In construing the words “ or 

thereabouts when used to qualify the statement 
of the estimated quantity of mines agreed to be I 
demised, the same principles ought to be acted j 
upon as would guide the ct. in construing the same i 
words in an agreement for sale or demise of the 1 
surface. 

In the case of a demise of unworked minerals, 
there can hardly be said to bo actual possession of 
any part of them except of what the intended 
lessee is actually working ; but I think that when 


the lessor allows his intended lessee to take 
possession & the lessee does take possession Sc 
conmiences working accordingly, he must be 
considered os constructively in possession of all 
which the lessor has bound himself to demise. 
I cannot however think that the lessee can be 
treated by this ct. as constructively in possession 
of any thing of wliich the lessor did not intend 
to put him in possession, & of which this ct. shall 
say the lessor is not bound to grant a lease (Lord 
CrANWORT;!, C.). 

I do not go the length of saying that this is a 
case in which this ct. would set the agreement 
aside & order it to be cancelled, as founded in 
mistake ; although I am by no means prepared 
to say that the ct. would not do so, as the agree- 
ment seems to me to liave proceeded on both 
sides upon the footing that the fault was supposed 
to run in the direction laid down upon the plan. 
Sc it has subsequently appeared that it does not 
in fact run in that direction (Turner, L.J,). — 
Bavis V. Shepherd (1866), 1 Ch. App. 410; 35 
L. J. Ch. 581 ; 15 L. T. 122, L. C. Sc L. JJ. 
Annotation: — Apld. Low Moor Co. v. Stanley Coal Co. 

(1875), 33 L. T. 436. 

845. Lands described by name — Boun- 

daries to be subsequently defined.] — (1) A., by 

contract in writing, agreed with B. to take a lease 
of “ those two steams of coal known as ‘ the two-foet 
coal ’ Sc the ‘ thi’ce-foct coal ’ Ijing undtT lands 
her<‘aft.er to be delined in the Bank End estate,’* 
Sc B. iigre(?d to let to A. “ t lu? b(‘f ore-mentioned 
seams of (*oal ” : Held : Gh‘ contract was 
sufiicitmily definite U> enforce, & the t-rue construc- 
tion of it was, 1/hai the Ixmndarit^s of the estate*, 
which consisted of aboiii/ tw(‘Til y-s<‘ven acres, were 
U) bo thereafter defined. 

(2) Pltf. had worked tlu? (U)al under his estate, 
but abandoned it iis uni)rofit.able. 'JVenty years 
aft(?rwards deft, cleared the pit Sc c?xamined the 
coal in the shaft witli oUier peraons, Sc Bubsr*qucntly 
contracti?d for a l(?ase. The (!olli(?ry turned out to 
be wortliless Held : deft, could not resist a 
specific porfornrumce, on the? ground of pltf. not 
liaving comrmmicai(*d tlio fact of his having worked 
the mine Sc found it unprofitabh.*, 

A person contracting for the lease of a mine 
cannot resist its i)erformance, on the ground of 
his ignorance of mining matt(*r8, & of the mine 
turning out wortliless. , 

(3) lu order to have entitl(?d d»?ft. tf) make time 
an element in this iiuitU?r he ought to have given 
pltf. a formal notice that h(? ri?pudiated the agree- 
ment, that ho had abandoned the mine. Sc would 
have nothing more to do with the transaction 
(liOMiLLY, M.K.). — Haywood v. Cope (1858), 25 
Beav. J40 ; 27 L. J. Ch. 468 ; 31 L. T. O. 8. 48 ; 

4 Jur. N. S. 227 ; 6 W. li. 304 ; 53 B. K. 589. 


SiJB-BECT. 4. — Bar to Relief. 

A . In General, 

846. Comparative convenience or Inconvenience 
— Apart from misconduct or hardship.] — (1 ) Where 
a ten.i.nt in common of an undivided moiety of 
fr(?ehold lands has agreed to grant a lease to work 
the minerals in or upon such moiety, the ct. will 
in a proper case specifically enforce such contract. 

(2) The comparative convenience or incon- 
venience of the parties concerned, apart from any 
considerations of misconduct or hardship, is not 
by itself a sufficient ground for refusing specific 
performance of such a contract. — Hexter v, 
Pearce, [1900] 1 Ch. 341 ; 69 L, J, Ch. 146 ; 83 
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Minks, Minkrals and Quarries. 


Sect, 9. — Specific j^formance: Sub-sect. 4, -4., B. 

cfe C. Part XII. Sect. 3 ; Sub-sect. IQ 
L. T. 109 ; 48 W. R. 330 ; 16 T. L. R. 04 ; 44 
Sol. Jo. 133. 

Amotalion: — As to (1) Cozisd. Rndd v. Lascolles, [1900] 1 

Ch. 816. 

B. Delay, 

847. Delay In making out title 8s giving pos- 
session.] — Bill for the speciilc performance of an 
agreement to take a lease, for forty-two years, of 
iron & coal mines machinery, for the purpose of 
trade, dismissed on account of delay on the part of 
the lessor to make out his title, & to give possession 
at the time stipulated in the agreement. — ^P arker 

V, Frith (1819), 1 Sim. & St. 199, n. ; 67 E. R. 80. 
Annotations E^ld. & Diltd. Macbryde v. Weekes (1866), 

22 Beay. 6.33. IKentd. Withers v, Parker (1859), 4 H. & N. 

624. 

848. Delay In bringing action.] — W alker v. 
Jeffreys, No. 7.54, ante. 

849. .] — Specific performance is relief 

which this ct. will not give, unless in cases where 
the parties seeking it came promptly & as soon 
as the nature of the case will permit (Lord 
Cranworth, L.C.). — Eads v. Williams (1864), 4 
De G. M. & G. 674 ; 3 Eq. Rep. 244 ; 24 L. J. Ch. 
631 ; 24 L. T. O. S. 162 ; 1 Jur. N. S. 193 ; 3 

W. R. 98 ; 43 E. R. 671, L. C. 

Annotations: — ^Beld. Barclay v. MesBonsror (1874), 43 L. J. 

Ch. 449 ; Levy v. Stogdon, (1898] 1 Ch. 478. Mentd. 

WMtmore v. Smith (1860), 6 H. & N. 824 ; Bottoniloy v. 

Ambler (1877), 38 L. T. 645. 

850. ,] — Deft, agre*^ 1 to grant pltf. a coal 

lease for twenty-one years, the only rent reserved 
was dependent on tlie quantity raised, & was made 
payable quarterly. The ct. held, on the construc- 
tion of the contract, that pltf. was bound to 
commence working immediately & to proceed 
continuously. 

In Mar. 1860, deft, agreed to grant pltf. a lease 
of a coal mine. Three months after, deft, gave 
notice to pltf. that, unless he commenced working 
in a month, he should consider the agreement 
abandoned. Two years after, pltf. entered & 
commenced working, but was resisted by deft. ; 
the working however proceeded, but was 
abandoned in Feb. 1853. Five years afterwards 
pltf. attempted to resume the work, & filed a bill 
for specific performance. It was dismissed with 
costs on the ground of delay. — S harp v. Wright 
( 1869), 28 Beav. 150 ; 54 E. R. 323. 

851. Necessity for formal repudiation by 

lessee.] — H aywood v. Cope, No. 846, ante. 

852. Parties at arm’s length.] — Pltf. 

filed a bill for specific performance of an agree- 
ment to grant a lease of certain coal mines, entered 
into on Feb. 28, 1872. Some dispute arose as to 


the terms of the agreement, & on Sept. 26, 1872, 
deft, gave pltf. notice that, unless he acquiesced 
in his views he should rescind the contract, & 
on Oct. 29 following, deft, stated his intention 
of abiding by that notice. On Nov. 4, 1872, pltf. *8 
solr. wrote to deft.*s solr. that he was instructed 
to file a bill for specific performance of the contract. 
The bill was not filed until Apr. 2, 1873 : — Held : 
the effect of the notice of Sept. 1872, was to put 
the paries at arm’s length, & pltf., if he intended 
to insist on his rights, ought to have proceeded 
at once ; the delay in filing the bill was fatal to 
pltf.’s application for specific performance ; 
the demurrer must be i^owed. — Huxham v. 
Llewellyn (1873), 28 L. T. 677 ; 21 W. R. 670 ; 
subsequent proceedings, 21 W. R. 766. 

Arm^ation : — ^Reld. Qlasbrook v, Hlchardsou (1874), 23 


C. Misrepresentation. 

See, generally, Misrepresentation & Fraud. 

853. Concealment by lessor — Of knowledge that 
mine worthless.] — Haywood v. Cope, No. 846, 
ante. 

854. Concealment by lessee — Of facts Influencing 
price J — ^Walters v. Morgan, No. 601, ante. 

856. Misrepresentation by lessor — Notice by 
lessee to complete — After knowledge respecting 
misrepresentation.] — A purchaser, offering to per- 
foim his part of the contract, required, by notice, 
the vendor to complete within a month : — Held : 
the purchaser could not afterwards set up, as a 
defence to a suit for si)ecific performance, mis- 
representation of the vendor, of wliich he was 
aware at the time of giving the notice. — Macbryde 
V. Weekes (1856), 22 Beav. 533 ; 28 L. T. O. S. 
136 ; 2 Jur. N. S. 918 ; 62 E. R. 1214. 

Annotations : — Mentd. Green v. Sevin (1879), 41 L. T. 724 ; 

Stickney v. Keoble, [1916] A. C. 386. 

856. As to quality of minerals — Cursory 

inspection by lessee.] — In the course of the treaty 
pltf. had represented that the limestone was of a 
certain quality, the fact being tliat a quarry in the 
immediate neighbourhood had been worked, & the 
stone ascertained not to be of the specified quality. 
The result of this trial was not known to either 
party, but might have been asceHained on inquiry ; 
& it further appeared that pltf. had no knowledge of 
the quality of the limestone. Deft, afterwards, 
& before signing the agreement, made a cursory 
inspection of the old quarry, & satisfied himself 
that the stone was limestone, but ascertained 
nothing as to its quality : — Held : the mis- 
representation was a bar to a decree for specific 
performance. — ^Higgins v. Samels ^862), 2 John. 
& H. 400 ; 7 L. T. 240 ; 70 E. R. 1139. 

Annotat^ns :—{iOjaC. Colby v. OaAsdon (1867), 17 L. T. 

97. Mentd. Mullens v. miler (1882), 31 W. R. 669. . 


PART XI. SECT. 9, BUB-SECT. 4.— B. 

848 i. Delay in hringing action.] — Peck v. R. (1884), 1 B. C. R. pt. 2, 11.— CAN. 


Part XII.— Licences 
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Part XII. — Licences. 


Sect. 1.— NATURE OF UCENCEE’S INTEREST. 

Sub-sect. 1.— Licence Coupt.ed with Gbant. 

8^, generally, Landlobd & Tenant, Vol. 
XXX.) pp. 514 ef seq. 

857 . Confers no estate in land.] — Chetham 

V. Williamson, No. 889, post. 

858 . ,] — Norway v. Rowe, No. 226, ante. 

859 . .] — Roberts v. Davey, No. 876, post. 

860 . Right to get minerals only.] — 

owner of land, granting to a railway co. the right 
to make & maintain a tunnel through his land, is 
in the same position, witli respect to his right to 
work mines under Railw^ays Clauses Consolidation 
Act, 1845 (c. 20), ss. 77, 78, as if co. had actually 
purchased the land ; & the rule that a grantor 
cannot derogate from his own grant do(^s not apply. 

A licence to work a mine is only a licence to 
get the minerals, & when you have got them, you 
have done all you have a right to do, & you have 
no interest in the land (Wood, V.-C.). — TiONDON 
& North Western Ry. Co. v. Ackroyd (1862), 31 
L. J. Ch. 588 ; 0 L. T. 124 ; 8 Jur. N. S. 911 ; 10 

W. R. 367. 

Jnnrdation : — ^Refd. L. & N. W. Ry. v. Howloy Park Coal & 
Cannol Co., [1911] 2 Ch. 97. 

861 . Or In minerals ungot.] — Doe d. 

Hanley v. Wood, No. 448, ante. 

862 . Licence Irrevocable.] — Doe d. Hanley v. 
Wood, No. 448, ante. 

863 . .] — Sutherland (Duke) v. Heath- 

cote, No. 871, post, 

864 . Assignable.] — (1) A licence to search for 
& raise mentals, A also to (;arry th(?m away A 
convei’t them to the licencec’s own use, passes an 
intc^rcst which is capable of being assigned. 

(2) A Jicjcnce to mine was granted, with a 
proviso that if the grant(*e, after notice to work 
acc.ording to his covenant, failed to keep six miners 
at work, A the grantor (IxihI notice on the premises 
that he intended to avoid the li<;(ince, it should 
be lawful for the grantor to re-enter within a 
month after fixing the notice, A then t.lu^ rnumce 
should be void: — Held: notice to the grantee 
that unless he kept- six miners at work, the grantor 
would re-enter fit the expiration of a month, did 
not avoid the licence or rend(‘r the grantor’s 
re-entry lawful ; for such re-entry A extrusion 
the grantee might sue in case. 

We think . . . the notice was insufTicient 
(Tindal, C..J.). — Muskett V. Hill (1839), 5 
Bing. N. C. 694 ; 7 Scott, 8.55 ; 9 L. J. C. P. 201 ; 
132 R. R. 1267. 

Annotatifma : — As to (1) Refd. Martyn v. Williams (18.'»7), 1 
II. & N. 817 ; Nowby i>. HurrisDii (18C1), 1 .fohn. & II. 
39.3; Bailey v. Stephens (1892). 12 C. B. N. S. 91; 
Heap V. Hartley (1889), 42 (ni. D. 461 ; Rmeltinpr Co. of 
Australia v. 1. R. Comrs., [1896] 2 Q. B. 179; British 
Actors I’llni Co. v. Glover, [1918] 1 K. B. 299. As to (2) 


field. Ahoam v. Bellman, SedTwlok v. Abeam (1879). 48 
L. J. Q. B. 681. Omertuly, Mentd. Woeton V. Woodcock 
(1839), 5 M. A W. 587 ; Marker v. Kenrlok (1853), 13 
C. B. 188; Watson v. Spratley (1854), 10 Exoh. 222; 
M*Mahon v. Lonnard (1858), 6 H. L. Cas. 970. 

865. But not divisible.] — Mountjoy 

(Lord) A Huntington’s (Earl) Case (1683), as 
reported in Oodb. 17 ; 78 E. R. 11 ; stib nom. 
HuNTiNGTi)N (Earl) A Mountjoyes (Lord) 
Case, 4 Leon. 147. 

AnnotcUions : — Mentd. Harvy v. Thomas (1591), Cro. Ell*. 
216 ; Townshend v. Windham (1750), 2 Ves. Sen. 1 ; 
Chetham e. Williamson (1804), 4 East, 469 ; Goodright 
d. Fowler r. Forester (1807), 8 East, 562 ; Doe d. Hanley 
V. Wood (1819), 2 B. A Aid. 724 ; U. v. Trent A Mersey 
Canal Co. (1825). 3 L. J. O. S. K. B. 140 ; Low Moor Co. 
V. Stanley Coal Co. (1875), 33 L. T. 436 ; Sutherland v. 
Hoathoole. [1892] 1 Ch. 475. 

866. Inheritable.] — II atoh v, Jaggar, No. 881, 
post. 

867. .] — Martyn v. Williams, No. 869, 

post, 

868. Incorporeal hereditament.] — The legal 
right to the minerals, or the right to search for A 
get them within some given limit . . . fis] an 
incori)orcal liereditamont, which could only be 
created or transfeiTcd by deed (Martin, B.). — 
Watson v. Spratley (1854), 10 Exch. 222 ; 2 
C. L. R. 1434 ; 24 L. .T. Ex. 53 ; 24 L. T. O. S. 
79 ; 2 W. R. 027 ; 1.56 K. R. 424. 

Annotaiions : — FoUd. Powell v. Jossopp (1856), 18 C. B. 
336. Apld. Hayter v. Tucker (1858), 4 K. A J. 243. 
Consd. lie Hollon, Forbes v. Hardcastlo (1893), 68 L. T. 
160. field. Toppin V. Lomas (1855), 16 C. B. 145; 
Walker r. BartU'tt (1856), 18 C. B. 845 ; Morris v. Glynn 
(1859). 27 Beav. 218 ; Bitlmer v. Norris (1860), 9 C. B. 
N. S. 19 ; Bennett v. Blain (1863), 15 C. B. N. S. 518 ; 
Entwistle v, Davis (1867), L. U. 4 Kq. 272 ; Webber v. 
Lee (1882), 9 Q. B. 1), 315 ; Watson v. Black (1885). 16 
Q. B. D. 270. 

869. .] — The declaration alleged that F., 

being seised in fee of an estate by indenture, 
granted to deft, licumct? to dig, work, A search for 
china clay, A to raise, get, A disposer of same to his 
own use, to hold A exercise, the said liboHies for 
the term of twenty-onci yeai’S ; A deft, covenanted 
with F. A his assigns that he would jiay compensa- 
tion to F. A his assigns, his hisstios A tenants, for 
all inclosed lands which ho might injure ; the 
amount of such compensation to be ascertained, 
in case of difference, i>y two arbitrators, one to be 
appointed by deft. A the other by F. A his assigns ; 
A also that deft, or his assigns would deliver up 
the works in repair at the expiration of the term ; 
that after tlie making of the indenture F. conveyed 
all his estate to pltf. ; A alleged as breaches : 
(a) That tliough, after the assignment to pltf., 
deft, injured ccirtain inclosed lands ; A that, 
though pltf. appointed an arbitrator, yet deft, 
refused ti) do so. (h) That deft, at the expiration 
of the time did not d(‘liver up the works in repair. 
At the trial it was proved thfit tlie injury to tlie 


PART XII. SECT. 1. SUB-SECT. 1. 

m. Confers no estate, in land — 
Capable of reffistraliom..] — 'I'lio 
from the Crown of the surfatjc righte of 
a minoral claim, being given in con- 
junction with the right to win the 
minerals thoremidcr, does not confer 
an interest which can bo separately 
transferred by the grantee so as to 
secure registration under I^and 
Registry Act.— Rc Reliance Gold 
Minino a Milling Co. (1908), 13 
B. C. R. 482.— CAN. 

S57 1. .1 — The holder of a claim 

in an alluvial digging has a right to 
dig for A win diamonds in such claini 


but has no jus in re. Upon flndiiig 
a diumoud ho becomes the owner 
thereof A as the lawful ocrupler of the 
land ho may prevent, t respaMses thereon, 
A rtjcover daiiiagt's for such ircspasscs, 
but if some one else has found a diamond 
in such claim A has sold it to an 
iimoccnt purchaser, he Is not cntiih‘d 
to follow it Into the hands of sucli 
purchaser. — ^White t>. Adams (1897), 
14 S. C. 152 ; 7 C. T. li. 161.— S. AF. 

862 i. Licence irrevoanble. ] — A licence 
to mine for gold is nut rendered 
Irrevocahlc by the fact that the 
liccncec has done work or expended 
money in exercise of his rights, — 


Hethehinoton t;. Samson (1878), 4 
N. Z. Jur. N. S. 84.— N.Z. 

n. Parol licence — No estate con- 
ferred.}-— A parfd llcen«5 from the 
owner of the land in which the mines 
are excepted, to the grantee of the 
mines to enter A dig them, vests no 
estate in the lieencee, A is revoked by 
a conveyance of the land to a third 
])orson. — Qebnek v. Cairns (1853), 2 
All. 595.— CAN. 

0 . Ctoum grant of licence with con- 
sent of owner — Kffejci of revocation of 
consent by owner on title of licencer.y-^ 
The Crown may gi‘ant a valid title to 
minerals of lands to a liconooo without 
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Sect. 1 . — Nature of licencee^e interest: Sub-sects, 1 
2. Sect. 2 ! Sub-sects, 1, 2 ct: 3. Sect, 3.] 
inclosed lands was before the assignment to pltf. 
Pltf. then applied for leave to amend the declara- 
tion, by alleging that injury was before the 
assignment to him : — Held : (1) such amendment 
would have made the fii'st breach bad ; (2) if 
this were otherwise it could not be allowed, because 
no amendment ought to be allowed which would 
make the pleading so amended open to a demurrer ; 
(3) the covenant to deliver up the works in repair 
ran with the interest of the owner of the fee 
expectant upon the determination of the term in 
the incorporeal right to enter & take the clay, & 
therefore pltf., the alienee of the land, could sue 
upon it. — ^Martyn v, Williams (1857), 1 H. & N. 
817 ; 20 L. J. Ex. 117 ; 28 L. T. O. 8. 321 ; 5 
W.R. 351; 15CE. R. 1430. 

Annolaiifms: — As to (3) Apld. Norval r. Pasooe (1864), 4 

Now Hep. 390 ; Hooper «. Clark (1867), L. H. 2 Q. B. 

200 ; Hastings v, N. E. Ry.. [1898] 2 Ch. 674. Generally, 

Mentd. Indormaur v. Dames (1867). 36 L. J. O. P. 181. 

870. .] — Low Moor Co. v, Stanley Ooal 

Co., Ltd., No. 171, ante. 

871. Profit d prendre.] — (1) G. & T., pltf.’s 

predecessors in title, having a general power of 
revocation & new appointment over lands of which 
they were respectively tenant for life in possession 
& tenant for life in remainder; by a deed of 
exchange in 1783 appointed panted the lands 
to deft.’s predecessor in title in fee, saving & 
reserving nevertheless to G. & T., their heirs & 
assigns, full & free liberty to get the coal Ac minerals 
which should be found within the lands. The 
minerals were never worked under this reservation 
by pltf. or his predecessors in title. In 1865 the 
then owner of the lands demised the coal under part 
of them to pei'sons whoso interest became vested 
in defts. B. & B. ; & in 1877 deft. IT., who had 
succeeded to the ownership of the lands, demised 
the coal under another part to pltf. Some years 
after this pltf. first became aware of the reservation 
in the deed of 1783, & brought his action to 
establish his right to the ininerals, to restrain 
defts. from working them, & to have the lease of 
1877 rectified or set aside : — Held : the reservation 
in the deed of 1783 did not operate as an exception 
of the minerals, but only as a grant by defts.* 
predecessor in title of a right to work them ; there 
was nothing to show this right was to be exclusive ; 
& therefore it did not prevent the landowner from 
working them, provided he did not disturb the 
grantee in any working whicli the granG^e was 
carrying on ; & defts., therefore, had not infringed 
pltf.’s rights ; the provision operated as a regrant 
of a licence. 

(2) An exclusive licence to take the whole of a 
profit d prendre of a particular kind can be granted ; 
but such a grant cannot be inferred from language 
which is not clear & explicit. 

(3) A right to work mines is something more than 


a mere licence ; it is a profit d prendre, an incor- 
poreal hereditament lying in grant (Lindley, L. J . ). 

(4) What was reserved . . . was full & free 
liberty to work the mines under the lands conveyed 
by them. They reserved a profit d prendre, an 
incorporeal hereditament, not a mere personal 
revocable licence (Lindley, L.J.). — Sutherland 
(Duke) v. HeaThcote, [1892] 1 Ch. 475 ; 61 
L. J. Ch. 248 ; 66 L. T. 210 ; 8 T. L. R. 272 ; 36 
Sol. Jo. 231, C. A. 

Anruiiation : — As to (3) Bold. Fitzhardioge v. Purcell, [1908] 

2 Ch. 139. 


Sub-sect. 2.— Bare Licence. 

See, generally. Landlord & Tenant, Vol. XXX., 
pp. 500 et seq, 

872. Licence to explore merely — Confers no 
property In minerals found.] — It is only what we 
call an exploring licence ; it is only a right to 
sink shafts for & tunnel for gold. There is no gift 
of the gold itself (Jessel, M.R.). — Re Haven Gold 
Mining Co. (1882), 20 Ch. D. 151 ; 51 L. J. Ch. 
242 ; 46 L. T. 322 : 30 W. R. 389, C. A. 
Annotations: — Mentd. He German Date Coffee (1882), 20 
Ch. D. 169 ; He BrlKUil .Toiiit Stock Bank (1890), 44 Ch. D. 
703 ; Re Bidwell. [1893] 1 Ch. 603 ; Re General Phosphate 
Corpn. (1893), 37 Sol. Jo. 683 ; Re Brlnsniend, [1897] 1 
Ch. 406 : Re Coolgardie Consolidated Gold Mines (1897), 
76 L. T. 269; Stephens v. Mysore Reefs (Kanguudy) 
Mining Co„ [1902] 1 Oh. 746. 

Remedies for interference with possession.] — 

See Nos. 903, 904, post. 


Sk( r. 2.-FORM OF UCENCE. 

SuB-SKf^'. 1 . — In General. 

See, generally. Deeds, Vol. XVII., pp. 192 ei scq. ; 
Easements, Vol. XIX., pp. 199 etseq. 

878. Necessity for deed — Licence coupled with 
grant.] — Doe d. Morgan v. Poweli^, No. 665, ante. 

874. .] — Watson v. Spratley, No, 

808, ante. 


ScB-8K(T. 2 . — Covenants and Provisos. 

Covenants in mining leases.] — See Part XT., 
Sect. 4, ante. 

875. Proviso for re-entry.] — Doe d. Hanley v. 
Wood, No. 448, ante. 

876. Proviso for avoidance on breach of cove- 
nants.] — A. grants to B. a licence to enter upon 
his lands to search tk dig for ores for a term of 21 
years, with a proviso that if B. cease to work the 
mines for six months, or break any other of the 
covenants contained in the licence, then the 
“ supposed indenture, & the liberties, licences, 
powers, & authorities thereby granted shall cease, 
determine, & be utterly void & of no effect : — Held : 


Iho owner *8 consent.. The fact that 
the owner may have consonted to the 
grant of licences, & has snbsoquently 
rt^vokod such consent does not affect 
Iho lloeiicoeB’ title. — Natal Ca 31 ijrian 
Collieries Durban Navigation 
COLLIERIES, Ltd. & Minister of 
Mines (1925). 46 N. L. R. 27.— S. AF. 

PART XII. SECT. 1, sub-sect. 2. 

p. Prospecting licence — Applicaii(m 


for — Necessity for certainty of descrip- 
(wwj— M alega Barrens (1889), 
21 N. S. R. (9 R. & G.) 391.— CAN. 

0|»l). 23 N. H. R. (11 rT&^G.) 37?.— 

vAN. 


r. Lands already covered 

hy Zirrnef. ]—McC0LL v. Ross (1895), 

28 N. 8. R. (16 R. & G.) 1.— CAN. 

t. — Licence, svbseguent to 

first right — Whenlit^snce begins to ran.] 
—if6 Caldwell's Application (1896), 
28 N. S, R. (16 R. & G.) 240.— CAN. 

a. After expiry dt before 

attempt to renew prior licence of other 
party .] — CJoal & Petroleum Act 
& Johnson (1019), 25 B. C. R. 19. 
— CAN. 

Restriction of number of 

licences aeoarding to area.] — A,-G. 
V. Fraser (1878), 3 R. & G. 351.— CAN. 

I 0 , Discovery after expiry of 


licence.] — The holder of a miner’s 
licence can acquire no rights by a 
discovery & a stalfiiig after the expiry 
of the term covered by the licence & 
before Its renewal. — Re Sanderson v. 
Savili.® (1912), 22 O. W. R. 672 ; 
3 O. W. N. 1560 ; 26 O. L. R. 616.— 
CAN. 

d. Abandonment .] — Re Baker, 

2 M. M. Cos. 530.— CAN. 

PART XII. sect. 2, sub-sect. 1. 

e. Centenis — What may he included 
in one licence.] — Islands & land covered 
by sea may be included in one lloenoe. — 
McNeILY V. BlJiNDFORD (1911), 9 
Nfld. L. R. 517.— NFLD. 
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the word “ void ” was to be ronstrued to mean 
“ voidable,” & some act ot A. to show his election 
to enforce the forfeiture is necessary to put an end 
to the licence. 

This instiiunent is a mere license to dig & did 
not pass the land (Littledale, J.). — Hoberts v, 
Davey (1833), 4 B. & Ad. 664 ; 1 Nev. & M. K. B. 
443 ; 2 L. J, K. B. 141 ; 110 E. B. 606. 

Af^(di^ :—CojaA. Jamew v. Youngr (1884), 27 Th. D. 
652. Beld. Doe d. Griffith v. Pritchard (1833), 2 N«v. & 
M. K. B. 48« ; Hughes v. Palmer (186r»), Itt C. B. N. «. 
39.J ; Davenport u. R. (1877), 3 App. Cos. 115; Klllott 
V. Boynton. 119241 1 Ch. 236. 

877, Covenant running with the land — Cove- 
nant to repair.] — Mabtyn v . Williams, No. 869, 
anie, 

.] — Sec Landlord & Tenant, VoI. 

XXXI., pp. 310 -314, Nos. 4535-4560. 

878. Covenant to pay for surface damage — 

Liability of assignees of licencee.] — A licence to dig 
for & carry away minerals is such an interest in 
land that a covenant to pay compensation for the 
permanent injury done to the surface, will bind 
the assignee of the licencee. 

Three such licencees jointly & severally cove- 
nanted to pay such compensation. Two of them 
after^’ards assigned their rights the third being 
alive : — Held : the assignee was liable under the 
covenant for the whole iunount of the compensa- 
tion. — Norval V. Pascor (1864), 4 New Hep. 
390; 34 1.. .1. (’h. 82; 10 L. T. 809; 28 .1. \\ 
548 ; 10 Jur. N. S. 792 ; 12 W. K. 973. 

AnnotaHmis : — Apld. United llalficH r. Public Tm.st«*c. 
[1923] 1 K. B. 469. Refd. HuHtiiigB r. N. E. By., 11H9KJ 
• ), 25 T. L. If. 3.^6. 


2 Ch. 674 : Hubbard r. Weldon (19U9), 


SiTB-sECT. 3 . — Payments reskkved. 

879. In nature of rent — & recoverable by mort- 
gagee.] — Payments agreed to be inade by an 
occupier of the soil under a parol liccn<‘e dig 
earth &> make bricks, are in the nature of rent, & 
as such a mtgee. of the premisc^s is entitle*!, afU^r 
notice in the usual manner, to all sums in arrear 

■ from such occupicu* at the time of 1-he notice, or 
which may become due aftiuwards . — lU Brindijsy, 
Ex p. IIankey (1829), Mont. A. M. 247. 

880. But not dlstrainable.J — W audv. Day, 

No. 890, jioffl. 


SEfrr. 3.— CONSTRUCTION OF LICENCES. 

Construction of leases.] — See Part XI., Sect. 3, 
mile. 

881. Instrument operating both as demise & 
licence.]— -(1) Serntde, under a grant lo A., ik, & 
()., their exors., etc., of libei*ty to get the coal iiruler 
particular closi's till all the coal shall be gotttui, 
an interest passes to the exora. of the survivor, 
provided the deed operates under Statute of Uses. 

(2) This deed is most inartificiaJly drawn. It 
appears to us, however, to operate as a lease of 
the mines. . . . Whether tlie deed, as to the 
subsequent right U) get coals, is more than a 
covenant to grant for a subseqiHmt temi, is 
question ; but we think it operates as a grant of 
an easement, after the expiration of iliat leas**, to 
win the remainder of the six acres paid for by the 
sum of £420 ; & whenever that quantity should be 
got, to win the remainder, paying £70 an acre. 
The lease for 12 years is good at common law ; 


PART XII. SECT. 2, SUB-SECT. 3. 

f. In nature of reni—Pavahle half- 
yearly in advance ,] — Cuj’F ». Jordan 
(1897), 16 N. Z. L. R. IIT.—N.Z. 


PART XII. SECT. 3. 

g. Jnatrument aperaiiny^ 


the limitation for the indefinite term afterwar^, of 
the incorporeal hereditament only, which is to 
continue for an uncertain period, viz. till all the 
coals are got, would in a common law conveyance 
be either an estate for life . . . or an estate for 
years, & if so, it would be void for want of the 
certainty of years (Pabkb, B.). — IIaioh v, Jaogar 
(1847), 16 M. & W. 525 ; 17 L. J. Ex. 110 ; 163 
E. li. 1298 ; subsequent proceediugs (1848), 3 
Exch. 51, 

Antwtaiwns :—As to (2) Apld. Low Moor Co. r. Stanley Coal 

Co. (1875), 33 L. T. 436. QcneraUv, Mentd. Doe d. Agar 

r. Brown (1853), 1 (\ L. R. 1048. 

882. Agreement to let land for making bricks — 
Payment of royalties.] — A. agreed to let, & B. 
agi*eed to hire, a piece of land containing about 

iw;i*e8, at an annual surface rent, B. to use the 
land for the purpose of making bricks, to pay to 

A. , hi.s 0 X 01 * 8 ., etc., 3s. per 1,000 on the quantity 
made, the quantity made to be not leas than 
4, 000 ,000 annually ; tlie ground not to be 
excavated beyond the depth cjf 8 fc*et, without the 
special permission of A. in writing. A portion 
of the land being required by a railway co., B.’s 
claim for compensation in respect of his e^te 
& interest in the land so required, & for deteriora- 
tion to tli<^ residue, was refeiTed to arbn. under the 
pi*o visions of J^inds Clauses Consolidation Act, 
1845 (c. 18). 1'he umpire found the interest of 

B. under ilie above agr«M‘ment was that of merely a 

tenant' from yt‘ar lo year; he assessed the 
compensation upon that, basis: — Held: the 
c<instructi4)n I3ut by the umpiitMipon the agreement 
was coi*i*i‘ci ; A evidence* tending to show that by 
ihv custom of the brickmaking trade, brick land 
is n«*vcr liiri*d from year to year, was properly 
rejected.— /iiV Stuoitj) (IH49), 8 (\ B. 502 ; 19 
L. .1. C. P. 117 ; 137 E. H. 604 ; sub uom. Stroud 
V, East A West India Dock A. Birmingham 
llJNOTlON Ky, (V>., It O. S. 201. 

883. Unenrolled bargain & sale of mines — Fol- 
lowed by possession.] — Low Moor Co. v, Stanley 
Coal (’o., Ltd., No. 171, mde , 

884. Licence to work several seams — Deduction 
of expenses of winning.] Jly a deed of grant & 
licence the licencee was empowered to win & 
work all & every or any of thf^ coal mines, seam 
At seams of coal under certain lands, At to reimburse 
himself all expenses incurriHl in the winning out of 
the prolits from the saie of the coal ; At it waa 
provided tliat after payment t^o the licencee of all 
expense's in winning th(^ said collieiy, coal mines, 
or <*oal mine seams or s**ams c)f coal, he should pay 
the grantor siudi royalty for the coals yearly 
wiought out of the said c^oal mines, seam or seams 
as should from time to time be awarded by two 
ai’bitratoi*s once in e\'t;ry tiv<* years whilst the said 
coal mines, seam, or seams of cool should continue 
t<j b(i wrought. More than one seam of coal lay 
under the lands. The licencee after winning one 
seam went on to win another : — Held : the whole 
colliery was not won when the timt seam was won, 
but the deed was to be read separaiim as to the 
winning of each seam, A the licencee was entitled 
to reimburses liimscslf the expenses of winning the 
second seam before any royalty was payable^ to 
that scam. -Elliot v, Kokeby (I^rd) (^81) » 7 
App. <’as 43 ; 51 L. J. (^h. 249 ; U. T. 769 ; 
30 W. R. 249, II. L. ; varying S. C. sub n^. 
Rokeby (Lord) v. Elliot (1879), 13 Ch. D. 277, 
C A 

Amuialian .—Retd. Kinsman v, Jackson (1880). 42 L. T. 

658. 

' f. IliKY (1893). 31 L. U. Ir. 196.— IR. 
h. Lease or liwnce.l — Ke 
& STRVKNS (1897), 17 P. B* 339. 
CAN. 


, .. both as 

demise <€r' Ficlyncf— Demise 7or i<TW d: 
licence for subsequent term.] — Stanlby 
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Seat, 3. — C(mstrwAicm of Koences. Sects, 4 <£? 6: 

Siib-8ed8.1d:2, Sect, 6,] 

885. Exception of Uberty to get minerals — 
Operates as re-grant.] — Sutherland (Duke) v , 
Heathcote, No. 871, ante, 

886. Concession In form of demise.] — In 1906 
resps. obtained a concession over territory in the 
Gold Coast Colony; this concession was in the 
form of a demise & expressly conferred the right 
(inter alia) to mine & to cut timber for any purposes. 
In 1909 applts. obtained a concession over lands 
which included part of the above-mentioned 
territory ; this concession also was in the form of 
a demise & conferred on applts. “ exclusive liberty 
to mine & to cut timber for mining purposes. 
Applts. in 1910 obtained a certificate of validity 
under Gold Coast Concessions Ordinance, 1900, 
No. 14, & subsequently opposed an application 
made by resps. for a certificate in respect of their 
concession : — Held : although applts.* certificated 
concession was in the form of a demise, &: was 
expressed to give them an exclusive right, it did 
not preclude the issue of a certificate of validity to 
resps., but applts. were entitled to remain parties 
to the application until the terms of a certificate 
with such modifications or conditions as would 
preserve their rights had been settled by the ct. 
under the Ordinance, ss. 13, 16. — Wassaw 
Exploring Syndicate, Ltd. v, African Kubber 
Co., Ltd., [1914] A. C. 626 ; 8.3 L. J. P. 0. 316 ; 
111 L. T. 54, P. 0. 


Sect. 4.— EXCLUSIVE UCENCES. 

887. Work requiring constant & exclusive 
occupation.] — It was agreed between A. & B. that 
A. should “ forthwith enter upon ** B.’s land, & 
there dig for coprolites in a specified manner, & 
should effectually fence the excavations & complete 
them by a given time, & should reinstate the land, 
& then “ yield & deliver up ’* the land to B. There 
were no express words giving a right to the 
exclusive occupation of the land ; but the excava- 
tions & works contemplatt^d by the agreement 
required a constant occupation of the land by A. 
until the coprolites were raised, & the land could 
not be used for any other purpose from the com- 
mencement of the excavations until it had been 
reinstated, which could not be done for a year or 
more after the coprolites were raised. B. reserved 
to himself th^ right of going upon the land where 
the excavations were for the pu^ose of inspecting 
the works, but he was not required by the agree- 
ment to do an 3 i)hing upon the lands ; — JleM : 
upon the construction of the whole agreement, 
A. had the right of exclusive occupation of the 
land. — Roads v. Trumpington Overseers (1870), 
L. R. 6 Q. B. 66 ; 40 L. J, M. 0. 35 ; 23 L. T. 821 ; 
35 J. P. 72. 

Annotatvms: — ^Refd. R. v. St. George’s Union (1871), L. R. 
7 Q. B. 90 : Smith v. Lambeth Assmi. Coin. (1882), 9 
Q. B. D. 585 ; Bock v. Daniels. [1925] 1 K. B. 52G. Mentd. 
Cory V, Bristow (1875), 1 C. P. D. 54 ; R. v, Whaddon 
(1875), L. R. 10 Q. B. 280. 

888. Necessity for express grant.] — Sutiier- 
TAND (Duke) v, IIeathcote, No. 871, ante. 


Sect. 6.-1001115 AND REMEDIES OF 
UCENCOR. 

Sub-sect. 1. — Rights. 

See, generally, Ia^ndlord & Tenant, Vol. XXX., 
pp. 611, 512. 


889. Where licence not expressed to be exclu- 
sive — ^Rlght to work minerals.] — ^A. being mtgee. 
in fee of certain lands & B., the mtgor. entitled to 
the equity of redemption, by lease & release A. 
conveys & B. releases the lands to 0., in foe who 
by the same instrument covenants with & grants 
to B., that it shall be lawful for B., his heirs & 
assigns at all times to enter upon the lands to 
search & dig for coal & to take & carry away same 
to his &; their own use. This is only a licence & 
convoys no interest in the soil so as to exclude 0. 
& those claiming under him from getting coal 
there ; nor could it operate as an exception or 
reservation out of the grant in respect to B., who 
had not the legal title in him at the time. — 
Chethae; V, Williamson (1804), 4 Bast, 469 ; 
102 E. R. 910 ; snb nom, Ohbbtham v, William- 
son, 1 Smith, K. B. 278. 

Annoiatitma : — Apprvd. Sutherland v. Heathcote, [1892] 1 
Ch. 475. Retd. Doe d. Hariloy v. Wood (1819). 2 B. & Aid. 
724 ; R. V, Trent & Mersey Canal (1825), 6 Dow. & lly. 
K. 6. 47 : Denison v. HolUday (1857), 1 H. & N. 631 ; 
Lee V, Stevenson (1858), £. B. & K. 512. Mentd. Gilbert- 
sun V. lUchards (1859), 4 H. & N. 277. 


890. Providing working by Ucencee 

not defeated.] — Sutherland (Duke) v. Heath- 
cote, No. 871, ante, 

891. Right to grant further licences — ^Pro- 

viding first Ucencee not adversely affected.] — ^By a 

deed dated Sept. 29, 1854, R. demised to (3. a 
certain firebrick manufactory, & by the same deed 
he granted to C. power to dig fire-clay from under 
certain lands therein described, the terms of the 
demise & licence being twenty-one years from 
Apr. 6, 1854. By a deed dated Aug. 31, 1862, 

R. demised to B. all the coal mines & seams of 
coal, “ & also all the mines, seams, veins, or beds 
ot ironstone & fire-clay found in connection with 
such coal seams as ore workable as coal seams,’* 
under the same lands as those to which O.’s licence 
applied, for the term of forty-two years from 
Nov. 22, 1858 : — Held : (1) the words “ coal seams 
workable as coal seams,” must be construed, 
regard being had to all & every the powers con- 
ferred by the lease in which tliose words were 
found, & looking at those powers & at the evidence 
which, in the opinion of the ct. showc^d tliat the 

S. scam was workable at a profit when both the 
coal & the fire-clay were taken into account, 
that seam must be considered to be comprised in 
B.’s lease ; (2) as C.’s licence was not an exclusive 
licence, the licencor had still a right to deal with 
the property comprised in that licence in any 
matter not inconsistent therewith. — C arr v, 
Benson (1868), 3 Ch. App. 624 ; 18 L. T. 696 ; 


16 W. R. 744, C. A. 

AmwtcUion: — As to (2) Refd. Sutherland v. Heathcote, 
[1892J 1 Ch. 475. 


Sub-sect. 2. — Remedies. 

892. Notice to determine — Sufficiency of notice.] 

— Muskett V, Hill, No. 864, ante. 

893. Licence granted to another 

party.] — ^A parol mining licence is not determined 
by a licence given to another party without notice 
to the Ucencee. — Lloyd v. Bellis (1856), 27 
L. T. 0. 8. 203. 

894. Account.] — Where a party has had per- 
mission to work certain mines not included in the 
lease, granting him ceriain other mines, it is his 
duty to keep a correct account of the profits made 
by those mines that are not included in the lease. 
Therefore, although in taking an account of the 
value of the coal worked in those mines, tlie 


PART XII. SECT. 4. 

k. What amounts <o.] — Chun Goon v. Reform G. J4. Co. (1882), 8 V, L. R. 128. — AUS. 




Part XII —Licences. 


m 


master may not liave boon clear as to the manner 
in which he arrived at his conclusion, the lessee 
liimself having created the obscurity cannot be 
allowed to except in the master’s rcpoi’t. — 
Balcarbis (Bari.) v, Johnson (1848), 11 li. T. 
O. S. 391 . 

895. ,] — By a lease dated in 1855, pltf. 

demised to two persons the right to drive a sough 
under his lands in Derbyshire, & to work the mines 
thereunder subject to the payment of certain 
royalties. The lessees were trustees for a mining 
CO. The work was not begun till 1 800 when the co. 
commenced mining under pltf.’s land, not, as they 
alleged, under the powers of the lease, but under 
the Derbyshire mining custom, which was that any 
man might search for & dig out lead ore in the land 
of any other man without making him any com- | 
pensation. Pltf. demanded an account of the 
royalties due to him under the lease, alleging that 
his lands were exempt from this custom. The co. 
relied on their rights under the custom, k alleged 
that the lease had been executed without any 
authority from the then managing committee, & 
was therefore not binding on them: — Held: (1) 
pltf.’s lands were, according to the evidence, 
exempt from tlie custom ; (2) the co. were bound 
by the lease ; (3) pltf. was entitled to an account. 

(4) Nothing is more clearly settled than that a 
tenant is estopped fiom denying the title of his 
landlord (Maijns, V.-C.). 

(5) Injunction granted to restrain defts. from 
using any wayleave or passage in or under pltf.’s 
land otherwise than under k by viituc of the lease. 
— Wright v. Pirr (1870), L. R. 12 Eq. 408 ; 40 
L. J. Ch. 658 ; 25 L. T. 13 ; 20 W. R, 27. 

Annotation : — Aa to (3) Reid. Ramage v. Womack, [1900] 1 

Q. R. IIG. 

896. Distress — Not available.] — By deed made 

Sept. 4, 1843, B, granted to A. licence to get all the 
copperas stone wliich might be found in a certain 
part of the manor of for twenty-one years, at 
the vearlv rent of £25 payable half yearly on 
June 24 & Dec. 25, with a proviso that if any part 
of the rent should be in arrear for twenty-one 
days, it should be lawful for B., his )i<‘irs k assigns, 
by notice in writing delivered to A., his exors., 
administrators or assigns, to dctei*niine the g^*ant. 
On Jan. 31, 1850, J., who had become assignee 
of the licence, assigned the licence to defts. by way 
of mtge., k on Aug. 5, 1857, it was absolutely 
assigned to defts. by arrangement under 12 k 13 
Viet. c. 106, who, by oral agreement granted to .1. 
the enjoyment of all the rights under it on hw 
paying the r(*nt thereby reserved. On Mar. 2i, 
1858, pltf., who liad purchased the manor m Aug. 
1854, distrained goods of J., & H., his son, lying 
on the part of the manor mentioned in tlie licence, 
for arrears of rent due at Christinas, J. & 

H. thereupon brought actions against yiltf. for tin' 
illegal distress, in which ho sulTered judgment by 
default ; & in 1858, negotiations for a settlement, 
of the actions k for granting a new licence to 11. 
for a further term of twenty-one years, com- 
mencing on June 24, 1864, the day on which the 
grant of Sept. 4, 1843, would expire, were^ carried 
on between the attorneys of J- k of pltf., k it was 
verbally arranged between pltf. s attorney ^ the 
attorney for J. k H. that the actions should be 
settled on certain terms, one of which was, that 
such a licence should be granted to 

terms pltf. refused to carry out. 

1868, pltf. gave a written notice to defts. fit J., 


purauant to the proviso, to det.ermino the licence. 
On Jan. 11, 1869, defts. tendered to pltf. £60 for 
two years rent due at Christmas, 1858, which 
pltf. refused to accept. In trespass for breaking 
k entering pltf.’s close k taking away copperas 
stone, the ct. having power on a special case to 
draw inferences of fact: — Held: (1) pltf., after 
the cause of forfeiture had occurred, sufficiently 
expressed k communicated to defte. his deter- 
mination to treat the licence as existing, k was 
bound by that election, k therefore the subsequent 
notice was inoperative ; (2) the tender of a sum 
which included rent accrued subsequently as well 
as prior to i.h(^ cause of forfeiture, would not by 
itself amoimt to a waiver of the forfeiture. Qu, : 
wlictlier, the distress being within six months after 
the cause of forfeiture, the period within which, 
by 8 Ann. c. 14, ss. 6, 7, a lessor may distrain after 
the deteiinination of a lease, would by itself 
amount to an election to treat the licence as 
existing. 

(3) He was wrong in thinking that he could 
distrain, for the deed was not a lease (BIjACKBURN, 
J.).— Ward v. Day (1863). 4 B. & S. 337 ; 2 New 
Rep. 444 ; 33 L. J. Q. B. 3 ; 28 J. P. 197 ; 11 
W. R. 948 ; 122 E. R. 486 ; affd. (1864), 6 B. & S. 
359, Ex. Ch. ,,,,,, 

AnnotaHon :—Oencrally» Reid. Wolrond ». Hawkins (1876), 

44 L. J. C. P. 116. 

g 97 . Attempt to levy — Waiver of for- 

feiture.] — Ward r. Day, No. 896, ante. 

.]— (jvnerally. Distress, \o1. a VIII., 

pp. 260 ct seq. 


Sect. 6.- REMEDIES OF UCENCEE. 

898. Injunction.] — A.-(J. v. Donnithorne 
(1762), 3 Man. k Ity. K. B. App. H. 499. 

899. Trespass.] — Barker v. Bihkhegk, No. 

494, anic. . _ _ 

900. Action for recovery of possession.] — Doe 

d. Hanley v. Wood, No. 448, ante. ^ 

901. Specific performance.] — It is immaterial 
whether an agrtumient to <lig stone be a licence to 
do so or a lease in its constniction in tliis ct. The 
ct. will decree specific periormaiicc of a licence to 
dig sUme. — ^N ei^^on r. BmixiES (1837), 1 .Tur. 
753, L. <’. ; mbsrqaent ]>roceedw(jft (1839), 2 Beav. 

902. Action for damages — For disturbance— 
Founded on possession.] — Declaration in case 
stated, that T. was posst'.sscd, of one undivided 
inoiet\ of certain waste land, as tenant in common 
with A. k that said ^1., bc'ing so possessed, on, 
etc., bv a ct‘riain indenture made between bun & 
pltf., granted to ])ltf. liberty, power, & authonty, 
to dig, work, & search for clay in all said undivided 
moiety of the grantor in a certain parcel of the 
waste land, k to raist', etc., k make merchantable 
such clay, k to convert same to pltf.’s use, & to 
make pits k leats within said undivided moiety, 
as pltf. should think necessary for the more 
effectual exercise of the liboi-ties, etc., thereby 
granted ; to hold said liberties, et(\, a term or 
twenty -one years from Sept. 1^^^* 

lion tiien contained an averment, that, a* tne time 
of the grant, k thence continually there were 
within the parcel of waste land so desenbed m the 
grant, divers clay pits, etc., k certain leats neces- 
sarv for washing k making merchantable said clay ; 
that whilst siiid grant was in full force, k after 


PART XII. SECT. 6. 

1. Specific performance— LicetiM net 

under seal.] — A licence in >M4tlng 


not under aoal. to mine upon land, 
indefinite as to time, & not PWoHjng 
to be exclusive, will not, upon the 


principle of part ^rfoin^nw, be 
bnforoed in equity, vihope ll^nw 
has ontoped upon the land & expenaed 
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Sect. 6 . — Remedies of licencee. Part XIII. Sect. 1: 

Sub-sects. 1 d? 2, A. cfe B.] 
pltf. had so become entitled to use, exercise & 
enjoy the liberties, in said indenture specified, & 
had in fact begun to use, exercise, & enjoy, & was 
actually using, etc., same, by & under the grant, 
by & with the assent of A., the co-tenant in 
common, deft, wrongfully disturbed pltf. in the 
use, etc., of said liberties, by destroying certain 
dams lav^ully & necessarily erected on said parcel 
of waste land, for the enjoyment & working by 
pltf. of said clay pits, & diverted said leats lawfully 
& necessarily made by pltf. in & about his clay 
pits, & in & about the waging &, making merchant- 
able said clay : — Held : on special demurrer, that 
the declaration was good ; as the action was 
possessory merely, there was no necessity for an 
allegation of seism in fee ; although pltf. had de- 
clared upon a grant by deed, profert was not 
necessary, his title being merely inducement ; the 
breach was sufficient. 

The deed is not the foundation of pltf.’s title to 
maintain the action, but his possession (Bolfe, B.). 
— Thriscutt V. Martin (184P), 3 Exch. 454 ; 6 


Dow. & L. 489 ; 18 L. J. Ex. 291 ; 12 L. T. O. S. 
470 ; 164 E. B. 923. 

903. For breach of contract.] — In the 

case of a parol lease, he who lets land agrees to 
give possession &, if he fails to do so the lessee may 
recover damages against him & is not driven to 
bring an ejectment (Williams, J.>. — Smart 
(Assignee op Lewis) v. Jones (Executor op 
Hill) (1864), 15 C. B. N. S. 717 ; 3 New Bep. 
648 ; 33 L. J. C. P. 154 ; 10 L. T. 271 ; 10 Jur. 

N. S. 678 ; 12 W. B. 430 ; 143 E. B. 966. 

004. Trover — ^Against third party.] — ^Pltf. under 
the licence of the owner of the soil to search for tin 
ore, had, in searching for that mineral, made cer- 
tain excavations in the soil. Deft, carted away 
some of the soil which pltf. had so thrown out, pltf. 
not having abandoned his right to search the soil 
thrown out for ore. In an action of trover for the 
removal of the soil : — Held : pltf. had, as against 
deft., a mere wrongdoer, a sufficient possessory 
title to the mass thrown out to enable him to 
maintain the action. — ^Northam v. Bowden 
(1865). 11 Exch. 70 ; 24 L. J. Ex. 237 ; 25 L. T. 

O. S. iOO ; 156 E. B. 749. 

^nnofo/ton.*— Mentd. Whaley v. Lalng (1857). 2 B. & N. 470. 


Part XIII. — Easements and Rights affecting Mines. 


Sect. 1. —RIGHT OF* SUPPORT. 

Sub-sect. l.— iN General. 

905. Acquisition by payment of compensation — 
Under private Act — Unworked minerals.] — By a 

local Act a co. were empowered to take lands for 
the puipose of their navigation, with provision 
for a jury to ascertain the sums to be paid as pur- 
chase-money & for damage in cq-rr^ing the Act 
into effect. By sect. 170, it was provided that no 
mine owner should work any mine in or under 
any lands within 40 yards of certain tunnels, by 
which the canal passed under a hill, without the 
leave of the co. ; & by sect. 171, if the co., instead 
of insisting upon having the full 40 yards left 
unworked, should require less than 30 yards to be 
left, then the mine owner might insist on having a 
greater quantity, not exceeding 30 yards, left 
unworked for his security ; & the question in 
dispute as to sucli last ment ioned quantity was to 
be tried, settled, & determined by an issue at law. 
Sect. 172 provided, that whenever any mine in due 
course should become workable within 40 yards 
of the tunnels, the mine owner sliouid give notice 
to the CO., who thereupon should pay him, as the 
case might be, for so much of the 40 yards as they 
should require to be left unworked for their 
security, or as might be asceitoined by the issue 
to be necessary to be left unworked for his. Pro- 
vided that no mines should in any case be worked 
under the tunnels ; but whenever such last men- 
tioned mines should become workable, satisfaction 
should be made by the co. for the same, such 
satisfaction to be settled by an issue at law. 
Sect. 178, gave the mode of trying any feigned 
issue, & enactecl that, after trial & verdict, the ct. 
should give judgment for the sum of money 
awarded by the jury : — Held : where a mine had 
become workable within 40 yards of the tunnels, 
& the CO. had required the whole 40 yards to be 


money on the faith of the liconoe.— 
M1L1.RR V. Crawford (18S8). 5 W. W. 
& A»B. 199.-~AUS. 

.) — A licence not 


left unworked for their .security the owner of the 
mine was entitled, under sect. 172, to compensa- 
tion for the 40 yards, but the only remedy to en- 
force it was by a fedgned issue, & not by an action 
on the case.- -F enton v . Trent & Mersey Navi- 
gation Co. (1841), 0 M. A W. 203 ; 2 By. & ('an. 
Cas. 837 ; 1.52 E. B. 86. 

AnrutUUiofi Mentd. Coo v. Wise (18C«). L. R. 1 Q. B. 711. 

Natural right of support.] — See Easements, Vol. 
XIX., pp. 163-172, Nos. 1139-1198. 


Sub-sect. 2. — Support op Buildings, 

A. In General. 

See, generally. Easements, Vol. XTX., pp. 168- 
170, 172, 173. 

906. No natural right.] — In an action on the 
case by pltfs. as reversioners, tlie declaration 
alleged, amongst other things, that deft, wrong- 
fully, carelessly, negligently, & improperly, &; 
without lea\’ing any proper or sufficient support 
in that behalf, worked the mines, &> dug & got the 
minerals out of the mines, near to the said mes- 
suage, the reversion of which was pltfs.’ whereby 
the said messu^es, etc., were greatly injured, & the 
ground on which the buildup stood swagged ; — 
Held : this part of the declaration was good, 
notwithstanding that there was no allegation that 
pltfs. had any right to have the messuage sup- 
ported by the soil under which deft, got the mines, 
if it had appeared in the dcclaratipn in this case 
that the soil in which the minep were was deft.’s, 
or that deft, had all the right to get the mines which 
the owners of the adjoining soil had, the objection 
would have been fatal. 

Where it is alleged & proved that deft, so 
negligently, unskilfffily, carelessly, & improperly, 
dug his own soil, that pltfs.* house was thereby 


under seal for mining on private 
property is revocablo in law ; but in 
equity, whore for valuable considera- 
tion & partly executed, the lioencee 


is entitled to spcciflc performance by 
a grant of a license under seal. — 
Ah Wye v. Lock (1872), 3 V. R. (Eq.) 
112.— AU8, 
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Mtion Ues.— J efpmes v. Williams 

T. 

%o^ »«• 

000, ante. 

Ians 1 rtsht to support ol 

land.]— nglit to support of land & the right 

’’“^^8 stand upon difforent 

icratings as to the mode of acquiiing them. . . . the 
founded upon prescription or 

grant, expreM or impUed ; but the character of 

^ case *te same 

^LMB, J.).— Bonomi V. Backuousk (1869), E. B. 
& E. 646 ; .iS L. J. Q. B. 378 ; 33 L. T. O. S. 331 ; 
6 J»^N. S. 1346 ; 7 W. B. 667 ; 120 E. B. 662, 
^x. i^n.; on appeal, sub notn. Backhouse v. 
BoNom (1861), 9 H. L. Cas. 603, H. L. 

"• Low UoMhbnm Coal Co. 
Tifs . n„s;i. .1 1*“- Bant »• I'eake (I860), John 

AVilsoii (I860), 8 H. L. Cufl. 348 
WMtehouae v. Followcs (1861), 10 C. B. N. S 7«5 - Meb-o 
°T Met. Ry. (1808 ),‘l. li, 3 C. P. 

612 , Badoii r. Jeflcock (1872), L. R. 7 Exch. 370 ; Bpuoi 
^ 00 ; Bimilngrliam Oorpu. v. 

284 ; Eccl. Coinrs. for Eiiglaud v. 


v 1 >« /lu^-rV A coinrs. lor rjiigiaud v 

Wajkcr (18.78) 

Bell V. 


Love 


389 (i-SSlVi roU.‘?i*o'| 

barlcjr Main 


c5itoT^.-f ffiffil, (18?6). 11 Ai,i.“l<aL. I^^TaT: 

\ H; ®-"at : Bail ». Noitolk, 
uaoo] 2 Ch. 403 ; Edinburgh & IliHtrict Water TniHt<?et 
t. CUppe^ (1»02). 87 L. T. 275 ; West Leigh 

Colliery Co. r. Tunnicliffo & Hauipsoii, 11 008 J A. C. 27 ; 

Bodli^ton Co^ Co. (1018), 87 L. J. K. B. 

X? ¥®“W- Todd V. Flight (1860), 0 C. B. 

^ hy* (1663), 3 B. & S. 436 ; 
1' Jotchor V. Rylandfl (1865), 3 H . & C. 774 ; Smith r. 
rh^korah (1866), L. R. 1 C. 1*. 564 ; Mason v. Shi'owsbury 

Bower v. Peato 

40 L. J. Q. B. 575 ; Bean v. Wade (1885), Cab. & El. 510 ; 
CJrumble v. Wailscnd L. B. (1801), 60 L. J. Q. B. 392 ; 
Harrington v. Derby Corpu., [10U5J 1 Ch. 205 ; Hague v. 
Donpastor R. D. C. (1008), 73 J. P. 60 ; Nash v. Rochford 
R. C., 11917] 1 K. B. 384. 

908. How acquired— Prescription or grant, express 
or Implied.] — ^Bonomi v. Backhouse, No. 007, ow/e. 

Prescription.]— Easements, Vol. XIX., 

p. 08, Nos. 303-395. 

Express grant.] — See Easements, Vol. 

XIX., pp. 23, 26, Nos. 94, 103. 

Implication of law.] — See Easements, Vol. 

XIX., pp. 41, 42, 41, 4(j, 18, 49, Nos. 220, 222-225, 
210-243, 250-259, 209, 270. 

Statute.] — A^fee Easeaients, Vol. XIX., pp. 

75, 70, Nos. 451-454. 

Buildings on common land.] — *Vcc 

Commons, Vol. XI., pp. 05, 00, Nos. 908-912. 

Buildings on land purchased com- 
pulsorily.] — See CompuJaSory TuiiCTiASE of Land, 
Vol. XI., pp. 152-154, Nos. 317-359. 


B. Extent of Ecmmient. 

See, gcneralty, Easements, V'f)l. XIX., pp. 172, 
173, Nos. 1205-1229. 

909. Easement implied from grant — Derogation 
from grant.] — IjONSdale’s (Eaul) Case {circa 
1800), cited in 7 East, p. 371 ; 103 E. R. 144. 
AnmiiaivwH : — Distd. Wyiloy Canal Co. r. Bradley (1806), 

7 East, 368. Beld. ililleii t\ (JrauvilJe (1844), Dav. & JViti. 

614. 

910. Whether extends to buildings erected 

since grant.] — By a deed of 1857, A., who was 
tenant for life under the will of one S., conveyed, 
under a power, land to B. in fee, with a itjservation 
out of the grant of all & every the seam or seams 


of coal & other minerals under the said heredita- 
ments hereby granted, with power to win, work & 
carry away the same under or over any part of 
the said hei'editaments & premises, the said A., or 
the person or persons for the time being entitled 
mereto, & his or then* assigns, paying to the said 
B., his he^ & assigns, compensation for any 
damage which he or they may sustain thereby,** Ac 
a covenant by A. that he had not done or per- 
mitted any act or thing whereby the premises or 
title theitito should or might be incumbei'ed or 
p^ju(Hcially ailected. B. covenanted, for himself, 
his heirs &; assigns, “ that the said hei'editaments 
& pi'omises hei*eby conveyed, or any buildings now 
or hei*eaft<ir to be ei'ectcd thereon, sliall not at any 
time heit'aftcr be used for the manufacture, sale, 
or storing of any combustible matter, or for the 
purpose of any olfeusive trade or business, the side 
walls not to be less than 18 feet liigh, & to be in 
uniformity with the street.** In 1844, S., A.’s 
t(^stator, had demised to C. & D. “ a colliery & coal 
mines & scams of coal, os well opened as not 
opened, including comprising all scams of coal 
under the land conveyed by the deed of 1857, 
with full power to the lessees, then* exors. & 
ad m i ni stratcu's & assigns, to win, work cari'y 
away the wiid seiams of coal for a term of yeai*8 not 
yet expirt^d. Pltf. Ix^came possessed of the land 
comprised in the deed of 1857, & built four lioutK^s 
thei'eon ; &, wliilst he was so possessed, the houses 
wci*c injured by the working & carj*ying away by 
the assignees under the lease of 1844 of the seams 
of coal thei'eunder. lie thei'eupun bix>ught an 
action against A., claiming compensation under 
the reservation contained in the deed of 1857. 
Deft., A., pleaded, seventhly, iis to so much of the 
count as I'elated to the damage & injury done to 
the part of the said piece of ground on which the 
said hous(5s wei-e built, & to the said houses, & 
the compensation claimed by pltf. in I'espect 
thenjof, that such damage &- injury wei*o occa- 
sioned by mison of the said houses having been 
eiiicted thereon : — Iletd : the compensation clause 
in the deed of J 857 extended to liouses thereafter 
built upon the land, A conscHpitintly the seventh 
plea was no answer to the declaration.— B erkley 
V. Shafi'O (1803), 15 a B. N. H. 79 ; 143 E. R. 713. 

911. Intention to build known to 

grantor.] — The gcncjral primiinle that a vendor 
who sells land for a particulai* purpose cannot 
derogate from his own grant by doing anytJiing to 
pi-evont the land sold from biung used for that 
purposis applies to sales to railway cos. under 
compulsory i)owcrs. Bub this principle will not 
unnecessarily extend to compel a vendor, in the 
absence of any stipulation for the purpose, to 
perpetuate an accidental state of cii'cumstances in 
his own land, though existing A of long standing 
at the date of the sale, A calculated to fui*thcr the 
purpose for which the purc^hasc was made. 

A railway co. w*is empowered by its special i\.ct 
to take lands, but the minerals wel■^^ to be reserved 
to the vendors, who wcwj to be at liberty to work 
them, causing no thimage or obstructions to the 
Railway. By another clause it was pi*ovided that, 
on wo/king up to witlun 20 yards of any masonry 
or building of the co., the owner of the minerals 
might it'.quirc the co. to purchase the minerals 
within that range, or, on their neglect to do so, 
might work them in the usual A ordinary way, 
doing no avoidable damage. The co. purchased 
land from deft, under their compulsory powers. 


PART XIII. SECT. 1. SUB-SECT. 2.—B. 

910 1. Easement implied from gran^Whether extends to huUdinys erected since grant ,} — CJobonation Collucbies Malan, 
11911] T. P. D. 677.— S. AF. 
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Sed. 1. — Righl of euppori: Sxib-acct. 2, B.; sub- 
8ccU 3, A. <fc jg.] 

At the time of the purciiasc there was, beneath the 
land purchased & a large tract of the adjoining 
land of the vendor, an old mine wliich had been 
di'owned for more than forty years. The water 
stood 80 fathoms deep in the shaft, which was at a 
considerable distence from the purchased land, & 
vertical support was given to the surface of the 
pui'chased land cliiefly by pillai*s left in the mine 
& partly by the hydrostatic pressure of the waU^r 
in the shaft. The removal of the water from the 
levels of the mine was said to be likely to weaken 
the pillars. The co. took the land for the purpose 
of erecting a bridge of great weight, which was 
accordingly built. More tlian twenty years after 
the completion of the bridge, deft, a subsequent 
lessee of the vendor, tlircsatened to drain the shaft 
renew the working of the mine: — Held: (1) 
deft, would be liable for damage to the railway, 
although caused by proper & workmanlike opera- 
tions, except as to workings carried on within 20 
yards of buildings, after satisfying the conditions 
of the Act ; (2) deft, was entitled to drain the shaft, 
&; was not liable for any damage to the bridge 
which might be caused by the withdrawal of the 
hydrostatic pressure ; (3) notwithstanding any 

right of property in the water under the land 
acquii'cd by the co., the right to take the minerals 
carried with it the right to remove the water for 
that purpose ; but deft., except so far as he might 
he saved within the 20 yards aforesaid by the 
provisions of the Act, vas answerable for any 
damage caused by such withdrawal, or otlierwise 
by his workings in any other way than by the 
withdrawal of the hydi*o8tatic x)rcssurc of the 
water.— North Eastern Ry. Oo. v. EiiUOTT 
(1800), 1 John. & H. 145 ; 29 J.. J. Ch. 808 ; 3 
L. T. 82 ; 24 J. P. 804 ; 0 Jur. N. 8. 817 ; 8 
W. R. 603 ; 70 E. R. 697 ; aj^Td., 2 De G. E. & J. 
423, L. 0. ; svb iiom. Elliot v. North Eastern 
Ry. Co. (1863), 10 H. L. Cas. 333, H. L. 

Annotations: — Ah to (1) Coxud. Stourbridere NavJfirHtJoii Co. 
r. Dudley (18C0), 3 k & E, 409. Distd. C. W. Jty. v. 
Bennett (1807), L. R. 2 H. L. 27 ; Mid. Ky. v. CheeJeley 
(1807), L. K. 4 Eq. 19. Consd. Manchester Cornn. v. New 
Mora Colliery, [1900J 1 Ch. 278. Befd. Goold v. Gimt 
Western Deep Coal Co., Groat Western Deep Coal Co. r. 
Goold (1 805), 0 Now Rep. 80 ; Richards v. Jeiikiiis (1808), 
18 L. T. 437 : Colebeck v. Girdlers’ Co. (1870), 46 L. J. 
Q, B. 226 ; Poutney v. Clayton (1882), 47 L. T. 731 ; 
L. & N. W. Ry. V. Evans, [1893] 1 Ch. 10 ; Aldin v, 
Latimer Clark, Muirhoad tic Co., [1894] 2 Ch. 437 ; Glamor- 

? anshiro Coifal Navigation v. Nixon’s Navigation Co. 
1901 ), 85 L. T. 63 ; L. & N. W. Ry. v. Howley Park Coal 
& Connel Co., [1911] 2 Ch. 97. Aa to (2) Refd. I’opplewoll 
V. Hodkinson (1809), L. U. 4 Exch. 248. Oenerallu, Befd. 
N. E. Ry. V. CroMland (1802), 32 L. J. Ch. 363 ; Mid. Ry. 
V. Haunchwood Brick & Tile Co. (1882), 20 Ch. D. 652 ; 
R. V, L. & N. W. Ry., [1899] 1 Q. B. 921 ; L. & N. W. Ry. 
V. Walker. [1903] A. C. 289. Hentd. Bradford Ck)rpn. v. 
Pickles (1894), 64 L. J. Ch. 101 ; Grosveuor Hotel Co. v. 
Hamilton, [1894] 2 Q. B. 830. 

912. .] — The vendor of land 

adjoining other land of his own under which are 
mines & minerals, & who knows at the time of the 
sale that the vendee is about to erect upon the 
land so purchased substantial buildings, impliedly 
covenants that he will not use or permit the adjoin- 
ing land to be used in such a manner as to derogate 
from his grant. A. sold land to B. for the purpose 
of an ii-on foundry. Adjoining the land so sold to 
B., A. had other land under which was coal. A. 
afteiwards leased the minerals to C. who com- 
menced working the coal within such a distance 
from the land of B. as to be reasonably calculated 
to endanger its stability : — Held : ground for an 
injunction against A. & C. although no actual 
damage had been sustained by B. 

Such an injunction will be granted although the 


minerals have not actually begun to be worked, if 
an intention has been expressed of working them, 
& preparations for so doing commenced. 

It is said that there is no allegation that the 
damage appi*ehended is not of such a nature as to 
be capable of being satisfied by damages. I do 
not t^e that to be any ground for refusing an 
injunction (Grove, J.). — Siddons v. Short (1877), 
2 0. P. D. 572 ; 46 L. J. 0. P. 795 ; 37 L. T. 230. 

913. .] — The authorities are 

clear that if land is granted for the express purpose 
of some particular work, tliat carries the implied 
right of such suppoii; as is necessary for maintain- 
ing the work. ... If a grant is given to construct 
on land works which require support, is not the 
right of support given by implication ; & where 
an express right is given by statute to constract 
works which itiquire support, is not such a nght 
of support given as is necessary for the mainte- 
nance of the works, unless the context shows the 
contraiy (Bowen, L.J.). — IjONDON & North 
Western Ry. Co. v. Evans, [1893] 1 Ch. 16 ; 62 
L. J. Ch. 1 ; 67 L. T. 630 ; 41 W. R. 119 ; 9 
T. L. R. 60 ; 2 R. 120, C. A. 

Annotations : — Befd. G. W. Ry. v, Cofu Cribbwr Brick Co., 
[1894] 2 Ch. 157 ; OlamortronHliiro Canal Navisration v. 
Nixon’s Navigation Co. (1901), 86 L. T. 63 ; Bishop 
Auckland Industrial Ck)-op. Flour & Provision Soc. r. 
Butterknowlc Colliery Co. (1904), 73 L. J. Ch. 036 ; Cliip- 
pons Oil Co. V. Ediuburah & District Water Trustees, 
[1004] A. C. 04. Mento. Bradford Corpu. v. Pickles, 
[1894] 3 Ch. 63; Jordeson v. Sutton, Southcoates He 
Dryport Gas Co., [1898] 2 Ch. 014 ; Musselburgh Real 
Estate Co. v. Musselburgh, [1906] A. C. 491 ; Wool- 
combers v. Bradford Corpn. (1906), 70 J. P. 434 ; Cannon 
Brewery Co. v. Central Control Board (Liquor TrofUc), 
[1918] 2 Ch. 101 ; A.-G. v. De Keysor’s Royal Hotel, 
11920] A. 0. 608 ; /ie Ellis & RuiHllp-Northwood U. C.. 
[1920] 1 K. B. 343 ; Nuwcastlu Breweries v, R., [1920] 1 
K. B. 864. 

914. .J — A railway, which was 

subject to the provisions of the Railways Clauses 
Consolidation Act, 1845 (c. 20), passed over a bed 
of valuable clay, the manner of working which in 
the district was by open quarrying. The owner, 
who had sold the land to the co. reserving mines, 
gave notice to the railway co. of his intention to 
work the eJay, & the co. did not purchase it : — 
Held : the owner was entitled to work the clay 
fi*om the surface, & for that purpose to enter upon 
tile land conveyed by him to the co., & to remove 
the ballast & sui'face soil lying above such clay. 

• According to the ordinary theories of law, a 
person who grants to an in^vidual or to a cor 
porate body land for the purpose of making upon 
the land some work like a railway, a canal, or other 
buildings, impliedly is taken, unless there is any 
provision to the eontriu’y contained in the docu- 
ment which describes the rights, to grant also 
that necessary support wliich both parties must 
be supposed to have known would be I'equired, & 
without which his grant would become ineficctual 
& futile (Bowen, L.J.). — ^Ruabon Brick: & Terra 
Cotta Co. v. Great Western Ry. Co., [1893J 1 
Ch. 427 ; 62 L. J. Ch. 483 ; 68 L. T. 110 ; 41 
W. R. 418 ; 9 T. L. R. 121 ; 2 R. 237, 0. A. 


Annotatio^is Coiisd. R. v. G. W. Ry. (1893), 62 L. J. Q. B. 
672. Apia. Re Gorurd & L. & N. W. Ry., [1896] 1 Q. B. 
469. Befd. G. W. Ry. v. Bladra, 11991] 2 Ch. 624 ; Re 
Todd, BirloBton & N. E. Ry., [19U3j 1 K. B. 003. 


915. After minerals worked out.] — 

In 1804, comrs. conveyed to the pltf.’s predeces- 
sors in title two farms, in fee simple, subject to the 
reservation of minerals, with the following proviso, 
for compensation : ** Provided always that the 
said Ecclesiastical Comrs. their successors assigns, 
& lessees . . . shall pay to the said William Wa^n 
Ids heirs & assig^ns reasonable compensation for 
the use & occupation of any part of the said land 
or for the severance of same or for the spoil of 
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ground or damage to the buildings on or to the 
surface of the land or ground the reversion of 
which is intended to be hereby conveyed which 
shall be taken done or occasioned by the exercise of 
the powers hereby excepted, & reserved.” In 
1809, the comrs. granted to defts. a lease of the 
mines underneath lands which included the two 
farms the subject of the conveyance of 1804 : — 
Held : on the construction of the proviso for com- 
pensation, the word ” buildings ” was not limited 
to buildings in existence at the date of the con- 
veyance, & pltf. was entitled to recover from defts. 
compensation for injui^ caused by the subsidence 
of the surface to buildings erected after the under- 
lying coal had been worked out, but in ignoranc^e 
of that fact. — ^Aynsley v. Bedlinuton Coal (•(>., 
Ijrn. (1018), 87 L. J. K. B. 1081 ; 110 L. T. 557, 
0. A. 


Sub-sect. 8. — Exclusion of Bkjiit. 

A. In General. 

016. Express words or necessary implication 
essential.] — (1) A lessor demised for sixty years, 
at certain rents & I'oyaltics, the following parcels, 
viz., firstly & secondly, certain cottages, engine 
house, etc. : thirdly, all the mines, etc., which 
then were or tlieivaftcr during the said term might 
be discovered within all the lands, about 514 acres, 
described in the map : & also full libtn*ty, etc. for 
the lessees, etc., to dig, etc., & carry & sell, etc., 
all iron coal, etc., in, from, ov(;r, upon, or under 
the said lands, & to open, dig, etc., any pits, levels, 
etc., into, upon, about, or under tht! said mines & 
lands, except in, oi* upon the demesne lands 
coloured red in the plan, being a piec;e of 4 acies 
on wliich a capital mansion house & buildings wcjre 
erected : — Held : this was a demise of the whole 
mines under the whole 514 acit‘S, but with a 
restricted right of enjoyin()nt in the lesst?es, so that 
the lessor could not demise the red part to any 
other persons, but th<i lessees had no light to work 
the mines under the red. 

Upon the terms of the indenture it is clear tJiat 
the mines & minerals under the lands (*oloiired red 
were included in & did pass by the lease ; but that 
defts. were not authorist;d by tliat indenture to 
work them (Page Wood, V.-C,). 

(2) By the common law, where A. has two 
interests in the saitie hereditament, as houses or 
minerals, or a water coiu*se A- also a mill, or two 
stories in a house, A demisi^s one part, e.g. tlw 
lower portion of a house, reserving to lumsell the i 
uT>per part, the graiiU^e either for years or in Ice 
will not, except by express stipulation or very 
direct implication, be permitted to use the portion 
held by liim so as to interfere with the enjoyment 
by the grantor of the portion wliich he has retamed 
possession of.— D uodaus v. Robebtson (18o7), 3 

K. & J. 695 : 30 L. T. O. 8. 52 ; 3 Jur. N. S. 037 ; 
HQ E It 1289 

* . If, to (I ) EzDld. & Diatd. Shafto v. Jolmwm 

& 8. (2) Reid. Eadon i?. jetfeoek 

(1872) L li. 7Exch. 37‘J ; Wostmorelaud v. Now Jliarlston 
rifuierV Co (180S). 79 L. T. 716. Oenerallv.Mentd. Proud 
if bS a865), 6 New Kep. 92 ; Wakofleid v Bu^luuch 
(1867) L. K. 4 Eq. 613; Aspden r. beddon 
L.°J. Ch. 359-; Love tJ. Bell (1884), ^ 

Union Lighterage Co. ». Loudon Graving Dock Co., 1190-J 
2 Oh 657. 

.] — Dixon v. White, No. 046, post 

Qlg 1 TWYEROULD V . CHAMBEU COL- 

LIERY Co [18921 W. N. 27. C. A. ; on appeal, sub 
^ CoiilEIlY CO., nro. r. TWVEBOULO 


11917] 1 (3h. 488. Reid. Now Sharlaton (JolliorioB e. Wesi- 
nioroland (1900), 73 L. J. Ch. 338. n. Mtntd. N. K. Ry. ». 
Hastings, [1900] A. 0. 260 : Gousott IndiisUial A I’rovident 
Soc. t. Consett Iron Co., [i022] 2 Ch. IS.*). 

.] — See Easements, Vol. XIX., p. 106, 167, 

171, 172, Nos. 1155-1157, 1107, 1108 ; Landlord 
& Tmnant, Vol. XXXI., p. 34, No. 1807 ; Com- 
mons, Vol. XI., p. 65, No. 900. 

019. Onus of proof — On party claiming right 
to let down surface.] — Love v . Bell, No. 047, 
post 

920. — — .] — Pltf 8. were owners of certam 

lands granted in 1840 to their predecessors by the 
Crewn upon the terms that all rights to the mines 
& minerals should be reserved. Defts. subse- 
(luently bectune possessed of & worked the mines, 
but it did not appear that after 1840 any grant 
liad been made to them by the Crown, of the 
minerals. In an action by idtfs. for damages to 
their land & housi^s fi’om the mining operations 
Held: they wore entitlc(i to judgment, as defts. 
gave no evidence of their being entitled to the 
benefit of the it'servation by the Orewn. — 

V. J’LASKVNASTON COLLIEBY Oo. (1885), 2 T. L. R. 
00, N. P. , 

Amwiat wn Board r. Moira Colliery Co., [191 g] 1 

Ch. 257. 

921. .] — It is plain tliat pltf. can 

claim no greater J’ights tJiari his lessors. The 
priticiphi of law applicable to such cases lias 
s(iUled by decisions in tlie House of lords. 1 be 
cfiect of these decisions is that it is not incumbent 
upon tiMi lessee of th(5 surface to make out liis 
right to support, but it is ineumbent upon the 
colliery hiSstHis t-o make out tlieir right to let down 
the surface. 1 think that the lease does not 
support ih(5 contention of defts. (Lindlby, L.J.).^ 
Mauquiss V. Pease A Partners (1888), 4 T. L. 11. 

-Refd. Woshuorelaiid v. Now Shurlston Colliery 
Co. (1898), 79 L. T. VllJ. 

922. .| -~NEW SllARLSTON CoLUEiims 

Co., Ltd. r. Westmorland (Earl), No. 063, 
post 


fiutn. v/xx.cLiii-iAAa*« — — ' _ 

1 Ch. 267 ; Davies r. Powell Dunryn bteam v.oai 


H, Jig Express Contra, e(. 

923. Validity of express covenant.]— Even if the 
grant could be r)rc)duc(Hl in specie, reserving a right 
in the land to depriv(j Ihs granttio of the enjoyment 
of the thing grantcid, sueli a clauwi must be re- 
jected as repugiiant A void Henman, C.J.). 

Hilton v. GuANViujfi (Lord) (1844), 5 Q. B. 

701 ; 1 Dav. A Mer. 614 ; 13 * 

2 L. T. O. S. 419 ; 8 Jur. .51 1 ; 111 E. R. 1414 ; 

subsequent 2 )rocecdings (1848), 12 Q. B. 737, n. 
AniwhdUmH Consd. C'ail>on v. Bevcrijig (1857), 1 II. AN. 
784 • Jtowhotluiiu t?. Wilson (18 j7), H A Jl. 1*3 , 
inickett D. Bnullcy (1862), }, B. Dbtd. Bu^^^ 

« Wji.k<>(k‘ld(I87U), L. H> 4IL L..177. COnSfl. Btli V. Lovo 
10 O B D. 547. Refd. lIurnplirioH v. Brogden 
1860 * 12 O.B 739 ; Smart t». Mortoi. (1855). 5 E. A B. 

30- Salisbury v. GladKtono (I sui ), 9 H. L. Caa. 692 ; 

WiiliauiB T’. liagiiall (1866), 15 W. H. ^72 ; Hallti. Byron 
(1877) 4 Ch. 1). 667 ; OoiiHott InduHtriul A Providwit 
Soc V'Ooiiiott Imn Co., [) 922] 2 Ch. 135. Mentd. Hilton 
SMVliitoKd (1848). 12 (1. «• 

(! W K 249 : Taylor v. Shafto u867), 8 H. A o. 
ill ki.lv'u konnody (1871). L. T. 5 H. L. 134 ; Hext 
7Ch Appf 699 ; Buchanan tJ. Andrew (1873), 
f;. nl 2 r«IUi. IMcklnsou (1880), 8 Q. B. D. 

159 

924. .] — Bowbotham V . Wilson, No. 121, 

“^926 ,] — The conveyances of an estate in a 

mininit district, sold in lots, contoined an excepUon 
^aUinines & minerals under the 1^ included m 
the lot conveyed, with full TOwer for tlm g^tor 
bi work, get, & dispose of them, without entermg 
u^ the laid sold, & without be^ i^werablo 
fw any injury to the land, or any buddings on it. 
by “mm of working or getting the excepted 
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Sect. 1 . — Right of support: Sub-sect. 3, B, <fe C, (a). 


mines or minerals, & without being liable to any 
action or suit for any such injury ; — Held 
purchaser of two of the lots was not entitled against 
the grantor to either vertical or lateral support for 
the surface of his land. — Williams v. Bagnall 
(1866), 12 Jur. N. S. 987 ; 15 W. R. 272. 

AnnotaHona : — Conid. Wakefield v. llucolouch (1867), 36 

L. J. Ch. 763: Biichanau v. Andrew (1873), L. R. 2 So. 

& Div. 286 ; Buttorkuowle (Jolliery Co. v. Bishop Auck< 

laud Industrial Co-op. Co., [1906] A. C. 305. 

926. .] — feu of land was granted reserv- 

ing the subjacent minerals, & stipulating that the 
feuar should have no claim against the superior or 
his tenants in respect of any damage that might 
arise from the working of the minerals. Damage 
having aiisen, the feuar obtained from the ct. of 
session an interdict prohibiting the mineral work- 
ings complained of ; but the House of Lords 
Invoked the interdict, holding that the feuar had 
made a contract which bound him to submit to 
its consequences. This interdict imposes on the 
Superior an obligation which it was the express 
object of the contract to ix3lieve liim from. The 
fact that the contract was improvident cannot 
alter the construction of a special stipulation. — 
Buchanan v. Andrew (1873), li. R. 2 Sc. & Div. 
286 ; sub nom. Henderson v. Andrew, 37 J. P. 
436, H. L. 

Annotaiiona: — CoilSd. Bell v. Lovo (1883), 10 Q. B. D. 547. 
Kl^d. Dixon V. White (1883), 8 App. Cas. 833. CouBd. 
Buttorkuowle Colliery Co. v. Bishop Auckland Industrial 
Co-op. Co.. [1906] A. C. 305 ; N. B. Jly. v. BudhiU Coal & 
Sancutono Co., [1910] A. C. 116; Davies «. Powell 
DulTryn Steam Coal Co. (No. 2) (1921), 91 L. J. Ch. 40. 
Raid. BeU v. Dudley, [1895] 1 Ch. 182 ; Howley Park 
Ckial & Canuel Co, v. L. & N. W. Ry., [1913] A. C. 11 ; 
Welldon v, Butteriey Co., [1920] 1 Ch. 130. 

927. Terms Included in local inclosure 

Act.] — W. pm'chased lands, formerly part of the 
waste of a manor, which were sold under the pro- 
visions of a local inclusui'e Act to defray the ex- 
penses of the Act. The lord of the manor leased 
the mines under the lands so sold to K. who com- 
menced working by sinking shafts, etc. W. filed 
a bill aga^t the lord of the manor & K. to restrain 
the working of the mines, or at least such a working 
as to cause a subsidence of the surface. On a 
construction of 41 Geo. 3, c. 109 & of tlie local 
inclosure Act. It having been proved that the 
mines could not effectually be workecl without 
causing a subsidence of the suiiace : — Held : the 
lord of the manor, or his tenant had a light to 
work the mines, to an extent which might cause 
the utter destruction of the land above, making 
compensation to the owner of the surface for the 
damage done. — Buccleuch (Duke) v, Wakefield 
(1870), L. R. 4 H. L. 377 ; stib worn. Wakefield 
V. Buccleuch (Duke), Buccleuch (Duke) v. 
Wakefield, 39 L. J. Ch. 441 ; 23 L. T. 102 ; 34 
J. P. 724, H. L. 

Bxpld. Hext v. Gill (1872), 7 Ch. App. 699. 
Diltd. Lovo D. Hell (1884), 9 App. Cae. 286. Consd. 
CXiUHott Watenvorks v. Kituon (1889), 64 L. J. Ch. 293, ii. ; 
Buttorkuowle Ckilllcry Co. v. BIhIio]) Auckland Industrial 
Co-op, Co., [1906] A. C, 305 ; Thomson v. 8 t. Catharine’s 
College, Cambridge, etc., [1919] A. C. 468. Folld. Wo]ldoii 
V. B^utterley Co., [1920] 1 Ch. 130. Reid. Morduo v. 
Durham (Deou & Chapter) (1873), 42 L. J. C. P. 114 ; Hall 
r. Byron (1877), 4 Ch. D. 667 ; Daltou r. Angus (1881), 6 
Welsh Granite Co. (1887), 35 


R. 617 ; Thompson v. Moln. [1893] W. N. 202 ; Boll 
p. Dudley 1 1 Westmoreland p. New 

HhMlstou CoUleiy Co. (1898). 79 L. T. 716 ; St. Catharine’s 
Colleiro, Cii^bridire V. Rossd, [1916] 1 Ch. 73; Consett 
mdiut^ & Providout 800 . v, Consett Iron Co., [1922] 2 


(1888). 4 T. L. R. 527 ; St. CathMino’s CoUege 
Cambridge v, Greeusmlth, [1912] 2 Ch. 280. 

929« Covenant excepting liability In respect of 


newly built houses — ^Application to mine owners 
holding under antecedent lease.] — In 1840, a bed 
of coal, called the High Hazle Bed, was demised, 
with working powers, to persons from whom defts. 
took by assignment. The lessees were to pay a 
minimum rent of £200 as for 2 acres 1 rood 10 poles, 
&> a further yearly rent at the rate of £85 per acre 
for coal actually got beyond the 2 acres 1 rood 16 
poles, ** including all ribs & pillars left in working 
the said coal except the pillars for the support of 
the shafts, the pillars between the deep & counter 
level, the pilk^ all round the estate, & the 
pillars under the homestead & faim buildings.’* 
These pillars of specitied dimensions, the lessees 
bound themselves to leave “ during the whole of 
the term,” & they also covenanted to work the 
mines ” according to the best of their judgment, 
skill, & discretion, in a good & workmanlike 
manner.” In 1857 tlie assignee of the lessor con- 
veyed part of the land within which the imne lay to 
persons from whom pltfs. took with notice, reserv- 
ing to the grantor the High Hazle Bed, except a 
small portion speciffed, & ” the mines, veins, & 
bed of coal, lire-clay, & other clay, stone & other 
minerals lying under the said bed called the High 
Hazle Bed,” with powers to the grantor, his heirs 
& assigns, & his & their tenants & lessees, to be 
exercised ” from & after the expiration of the 
term ” for ” carrying on the works of the mine, & 
getting & carrying away the said lire-clay, etc.” 
so resei*ved ; & also reserving to the grantor the 
coal rent under the lease of 1840, with the necessary 
powers. Provision was nuide for rent for land used 
or occupied by the grantor for the purposes of the 
mine, & for compensation for buildings requhed or 
removed for that purpose, & for surface damage 
to the land ; but it was specially provided that the 
grantor, his heirs or assigns, tenants, or lessees, 
should nob be liable for any damage caused to 
buildings which should thereafter be erected on 
the land conveyed, by the sinking of the land 
through mining operations in getting the ” coal, 
clay, stone, & other minerals hereby excepted & 
removed.” The pillars specified in the lease of 
1840 were left ; & defts. worked according to the 
usual course of mining in the district ; but their 
workings caused a subsidence which injured the 
land of pltfs. & buildings erected since 1657. The 
land would have subsided without the buildings ; — 
Held : it appearing by the lease of 1840 to be the 
intention of the parties that ay the coal should be 
removed, except the specilied pillars, & defts. 
having worked the mine in a proper manner, they 
were not liable for the injury. — E adon v. Jbffcock 
( 1872), L. R. 7 Exch. 379 ; 42 L. J. Ex. 30 ; 28 
L. T. 273 ; 20 W. R. 1033. 

Anfwtationa : — Consd. AHpden v. Seddon (1874), 10 Gh. App. 
396, II.; Davis v. Trohamo (1881), 6 ApP. C 
Chapman v. Day (1883), 47 L. T. 703. Bald. 


API 

Davis V. Trohamo (1881), 6 ApP. CJas. 4«0 ; 

^ V. Day (1883), 47 L. T. 703. R^. Dalton v. 

Amriis (1881), 6 App. Cus. 740 ; Mundy v. Rutland (1883), 
31W. R. 510 ; Westhoughton U. C. v. Wigan Coal & Iron 
Co., [1919] 1 Ch. 169. 

929. Covenant excepting liability in respect of 
subjacent mines — Application to rights In respect 
of adjacent land.] — B. gave a lease of lands to W., 
except the mines, etc., reserving KbeHy to B. to 
get, take, & cany away same without being 
responsible for damage to any building thereafter 
to DO erected on the land, but not to sink any 
shafts on such land. B. had land adjoining to W., 
& began to work his own mines in such a manner 
as he would have done if intending to carry the 
workings below W.’s lands, & by reason of such 
working on B.’s own lands the buildings on W.’s 
land cracked & suffered injury : — Held^ : the 
reservation did not protect B. from liability, for 
it referred only to damage caused by working mines 
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under W.*s land, & not working mines under B.’s 
own land adjacent. — ^Whitehouse v, Bayley 
(1876), 34 L. T. 93 ; 40 J. P. 405. 

Copyhold lands,]— Copyholds, Vol. XIII., 
p. 80, No. 1019. ’ 


C. By Implication, 

(a) In General, 

930. When right to let down surface Implied — 
Not from general power to work mines.] — P roud 
V, Bates, No. 17, ante, 

931. .] — The owner of land under 

which there were several strata of coal, demised 
one of the upper strata to pltf., reserving to him- 
self &; his lessees the right of working any coal not 
included in that demises & same powers & privi- 
leges \%dth respect to such last-mentioned coal as if 
that demise had not been made : provided always, 
that in exercising such powers & i)riviiege8 the 
working of the coal then demised should not be 
prevented or unnecessarily interfered with, & that 
compensation should be made to pltf. for any 
necessary interference with the workings. The 
landowner afterwards demised some of the strata 
of coal underlying the coal demised to pltf., to the 
M. CO. Pltf. brought an action for an injunction 
against the landowner & the co. : — Held : the 
proviso in the lease was unintelligible & could not 
determine the rights of the paHies : if a lessor 
wished to reserve rights in derogation of his 
grant, he must do so in plain terms : & on that 
ground pltf. was entitled to an injunction if lie 
could prove that the works threatened by defts. 
would in all probability affect the security of his 
mine. Further evidence was directed on this 
point & the ct. ultimately granted the injunction. 
— ^Mundy V, JtUTLAND (Duke) (1883), 23 Ph. I). 
SI ; 31 W. 11. .610, C. A. 

932. .] — Twyerould v, (<ii amber 

Colliery Co., (1892] W. N. 27, C. A. ; on appeal, 
ftvh nom. Chamber t'OLLiEUY (-o.. Ltd. v, Twye- 
ROIJLD (1893), ri015| 1 (^h. 208, n., II. L. 
Annotaiuma; — Coiisd. New Sliarlston Collieries Co. v, West- 
moreland (1»()0), 11904 J 2 (Jh. 443, n. ; Heard t>. Moira 
Colliery Co., [191. O] 1 Ch. 2.'i7 ; Davies v. l‘owell Duflfryn 
Steam Coal Co., 11917 J 1 (!li. 488. Reid, (tonsett In- 
dustrial & Provident Soc. v. Coiisott Iron (^o., 119221 2 
Ch. 135. Mentd. N. E. Ry. v. Hastings, 11900] A. C. 200. 

933 . .] — Th(? state of the law is now 

perfectly clear. The mere fact of giving a right 
to sink pits, & to work or get out coal, does not of 
itself establLsh a right to get rid of that which is a 
common law right of the surface owner, to liave liis 
surface undisturbed. ... It appears to me that 
the law upon the qut^stion must now be regarded 
as settled, &, there being no express permission, 
the onus lies on the person who says he has a right 
to do it to show something in the instniment whicli 
gives him that right (Lord IIalsbury, C. ). 

Speaking for myself, I cannot see why a cove- 
nant providing a particular measure or mode of 
obtaining compensation Is in any way inconsistent 
with the existence of an obligation not to let down 
the surface, even though that covenant extends 
beyond the surface, & is applicable also, qr even 
exclusively, I should say, to underground opera- 
tions (Lord Davey). — New Sharlston Col- 
lieries Co., Ltd. v, Westmorland (Farl) (1900), 
[1904] 2 Oh. 443, n. ; 73 L. J. Ch. .338, n. ; 82 
L. T. 726, H. L. ; affg. S. C. sub nom. Westmore- 
land (Earl) v. New Sharlston Colliery Co., 
I^d. (1899), 80 L. T. 840, C. A. 

Annotations.^ 

Auoklaiid 1 

SSkS>ridJi4.*eto; T. 

J. — ^VOL. XXXIV. 


758. Diltd. Wolldon v. Buttorloy Co., [1020] 1 Ch. 130. 

Conid. Consett InduBtriol & Provident Soo. v. Consett 

Iron Co., [1922] 2 Ch. 135. R^. Davies v. Powell 

Duirr>n Steam Cool Co.. [1917] 1 Ch. 488. 

934. Though In widest terms.] — 

Before 1757 the lord of a manor had the right to 
work mines &; minerals under the waste lands of the 
manor so as to let down the surface, provided 
enough pasturage was left to satisfy the rights of 
the commoners. By an inclosure Act of 1757 the 
waste lands were enclosed & allotted, & the lord 
of the manor was empowered to work the mines 
& minerals under the allotments as fully & freely 
as lie might have done if the Act had not passed, 
& that without making or paying any satisfaction 
for so doing. A compensation clause in the Act 
provided that any damage done to an allottee by 
the exercise of the powers reserved to the lord 
should be paid for by an assessment upon the 
occupiers of the other allotments : — Held : upon 
the true construction of the Act, the common law 
right of the surface owners to the support of the 
surface was not taken away by express words or 
m^ccssary implication. 

The surface owner is entitled of common nght 
I to sui>poi‘t for his property in its natural position 
I & in its natural (iondition without interference or 
I disturbance by or in consequence of mining opera- 
! tions, unh^ss such interference or disturbance is 
authorised by the instrument of severance either 
in express t(‘inis or by necc^ssary’’ implication 
(Lord Ma(’Nagiiten). 

If t»he compensation clause is capable of being 
satisfied by rc'fiirenc.e to acts done on the surface, 
then, though ii> may he wide enough to cover also 
damage done l/o the surface by taking away the 
support, still it must lx* conlined to damage done 
on the surface, & thc^ inference that support may 
be taken away on payment, of compensation will 
not be drawn (LoRi> Ijorebhrn). 

To exclude the presumption it is not enough 
that mining rights have Ix^en reserved or granted 
in the largest temis iniaginabh*. or that powers & 
privileges usually found in mining grants are con- 
ferred without, stint, or t.hat compensation is 
provided in measure adecpuite or more than ade- 
quate to cover any damage likely to bo occasioned 
by the exorcise of i-host^ ])ow(*rs & privileges. Nor 
is it enough, in the case of a lease, that the lessee 
is bound to work out tlu^ minerals or to work the 
minerals in a prescribed manm*r, or, in the case of 
an inclosurti Act or award, tliat the lord in whose 
favour the mines are resr^rved or rogranted may be 
authorised to work th(‘ minerals & enjoy the 
property as fully freely as if tiie inclosure Act 
had not been passed (Ia)RD Macnaoiitbn). 

The absence of any provision for compensation 
is some indication that ttie ordinary lights of the 
surface ciwner were intended to be left untouched. 
On the other hand, the presence of a provision for 
compensation, whi(jh is obviously inadequate or 
plainly inappropiiato if applied to damage by 
subsidence, is cogent evidence to prove that 
subsidence was not contemplated (Lord Mac- 


NAGIITBN). 

If there is no provision for giving compen^tion 
for the injury done to the surface, it is almost 
conclusive that the common law rule intended 
to apply. But it is not so clear that if there be a 
provision giving such compensation it is sumcient 
to exclude the common law rule (Lcmrd Davey).— 
Butterknowijbj Ooi^ery Co. 
i^ND Industrial t’ p 

.305 ; 75 L. J. Ch. 541 ; 94 L. T. 795 ; 

361 22 T. L. B. 516, U. L. ; affg. S. C. sub rum. 

’ T%Tr%T'rarrrDT A T. rin-nPTmATTVW 


A A 'AT'Tk 


z z 
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Sect, 1, — Right of support: Sub-sect, 3, C. (6).] 

& every part thereof, & to sell & dispose of, take, 
& convey away the same, at their free whl & 
pleasure ; & also to sink shafts, etc., for the raising 
up works, carrying away A; disposing of the same 
or any part thereof, making a fair compensation 
to P. for the damage to be done to the surface of 
the premises, A the pasture A crops growing 
thereon i—Held : under this reservation, A. was 
not entitled to take all the mines, but only so 
much as he could get leaving a reasonable support 
to the surface. 

(2) It appears that J. was entitled both to the 
mines A the land above, A that he granted away 
the land above, excepting out of the grant the 
mines, whicli would otherwise have passed under 
the conveyance of the land (Alderson, B.). 

(3) It becomes unnecessary to inquire whether 
or not he was bound to leave suppoH for an 
additional superincumbent weight upon the sur- 
face ; jn'obably lie would not be (Lord Abinger, 
r.B.). 

(4) As to the compensation clause : it seems to 
me, upon tfie true construction of tlie covenant, 
that the provision applies only to the exercise of 
rights upon the sm'face ; but supposing that it 
were otheiwise, A it applied to any injury of this 
sort done by getting the minerals below in an 
improper manner, not authorised by the power, 
all that can be said to it is, that it only gives an 
action of covenant by the covenantee against the 
covenantor, as well as any other remedy he might 
have for the acting in that respe t without being 
authorised so to do by the power. It is a ciunula- 
tive remedy (Lord Abinger, C.B.). 

(5) The mines being under pltf.’s soil are only 
his jiroperty primd facie (Pabj;k, B.). 

(0) What is then the meaning A intention of the 
parties here ? It is clearly the meaning A inten- 
tion of the grantor, that the siu*face shall be fully 
A bcnedcially held A enjoyed by the grantee, he 
reserving to himself all the mines A veins of coal 
A iron ore below (Parke, B.). — Harris v, Ryding 
(1839), ft M. A W. (U); 8 L. J. Kx. 181; Iftl 
K. R. 27. 

AnnotaiUrtis : — Asto (1) Conid. Humphrios r. Brogdon (1850), 

J 2 Q. B. 780 ; Smart v, Mortou (1855), 5 E. & Ti. 30. Apld. 
Allawuy v. WagstalT (1859), 4 H. & N. 081. Conid. 
lUchurdH V. Jei^ius (1868), 18 L. T. 437. Retd. Row- 
bulham v. Wilson (1857), 8 £. A B. 123 ; Kogors v. 
Taylor ( 1 858), 30 L. T. O. S. 321 ; Shafto v. Johnson (1803), 
8 B. S. 252, n. ; Williams v. Bognall (1866), 12 Jur. N. S. 
987 ; Taylor «. Shafto (1867), 8 B. & S. 228 ; Hext v. Gill 
(1872), 7 Ch. App. 609 ; Mundy v. Rutland (1883), 23 
(.'h. D. 81 ; Love v. Bell (1884), 9 App. Cas. 286 ; Wolldon 
V. ButU^rloy Co.. [1920] 1 Ch. 130. As to (4) Retd. Berkley 
V. Shafto (1863), 15 C. B. N. S. 79. As to (5) Refd. Dug- 
dale V. Robertson (1857), 3 K. & J. 095. As to (6) Conira. 
Wakefield v, Bucolcuch (1867), L. R. 4 Kq. 613. (Generally, 
Re!d. Caledonian Ry. r. Sprot (1856). 27 L. T. O. S. 264 ; 
Kadon r. Jefloock (1872), L. R. 7 Exch. 379 ; Smith v. 
Darby (1872), 26 L. T. 762 ; Aspden v, Seddon (1874), 10 
Ch. App. 394 ; Westmoreland r. New Sharlston Colliery 
^(^(1^98), 79 L. T. 716. Hentd. Angus v. Dalton (1877), 

940, ,] — jf t.he owner of a piece of 

land sells the surface A reserves the minerals 
below it, with power to get them, he must, if he 
intends to have the power of destroying or letting 
down the surface by subsidence in getting them, 
frame his power by such language that the Court 
may be able to say from the titles that such was 
clearly the intention of the parties. A. was the 
owner of 600 acres of l^d. He, iu 1800, feued the 
whole coal, etc., therein to B. with full power to 
work A win same, A for that purpose to set down 
pits, etc., but expressly providing that B. should 
not be at liberty to sink pits, or break the surface 
of the land lying on the north of a certain line : 
with full power, however, to work the coal there. 


provided it was done from pits situate on the south 
of the line, without breaking the surface of the land 
on the north ; but for the “ whole damage A 
injury occasioned by the foresaid operations ’* A. 
A his successors “ shall be completely paid A 
indemnified by ” B. In 1801 A., by disposition A 
sale, conveyed to C.’s predecessor all his right A 
title in a parcel of land situate on the north of the 
line, reserving to himself A his feuars the liberty 
to take the coal, substantially in the terms given 
above, A providing that the persons carrying on 
these operations were to be liable to C.’s pre- 
decessor “ for the whole damage thereby occa- 
sioned : ** declaring that the rules contained in the 
above feu right should bo the rule of settlement 
between C.*s predecessor A B. In 1799 A. had 
feued to another predecessor of C. a parcel of land 
contiguous to the above A also to the north of the 
line, under reservation of the minerals, A witli 
liberty to work same ‘‘so as not to break the 
surface of the said lands or injure the springs 
therein upon jiayment to ” C.’s predecessors “ any 
damage that may be occasioned to the said lands 
by the working of the minerals.” B. claimed an 
absolute right to work out the whole of the coal, 
under the obligation to pay C. a money compensa- 
tion for any damage done to the surface : — Held : 
(1) there was nothing in the titles of the parties 
which had the effect of taking away or derogating 
from the common law right of the owner of the 
surface to insist that the owner of the minerals 
shall leave sufTicient supports to sustain the surface 
uninjured ; A (2) the pinvision as to pa^nent of 
compensation for damage done by accident or 
negligence. — Dixon r. Write (1883), 8 App. Cas. 
833, II. L. 

Anmtlaiions: — fo (I) Apld. Marqiilas v. Pease (1888), 4 
T. L. R. 696 ; TwyeroiiUlr. Chamber Colliery Co., 11892] 
W. N. 27. Consd. Westmoreland v. New Sharlston 
(k»lllery Co. (1898), 79 L. T. 716 ; Butterley Co. v. New 
Hncknall Colliery (^o.. [1910] A. C. 381 ; Davies r. Powell 
Duffryn St^am (^oal Co., 11917] 1 (Jh. 488. Refd. Butter- 
knowle Colliery (k). r. Bishop Auckland IriduHtrial Co-op. 
Co.. 11906J A. C. 305. 

947. .J — vVn irudosure A(d. enacted 

that allotments should be made to the ])orsonR 
having a right of common upon the waste of the 
manor, that is, to the owinus of every separate 
ancient dwelling-house witliin the manor ; that 
all right of common should be extinguished ; A 
that the allotments should be held A enjoyt^d by 
the allottees by the same tenure A estates as the 
respective dwelling-houses ; provided that nothing 
should prejudice, lessen, or defeat the title A 
interest of the lords of the manor to A in the 
royalties, but that the lords A their successors as 
owners of the royalties should for ever hold A 
enjoy all ‘‘ rents, courts, perquisites, profits, mines, 
1)0 wer of using or granting wayleave, waifs, 
estrays, A all other royalties A jurisdictions what- 
soever ” to the owners of the manor appertaining 
‘‘ inas full, ample, A beneficial manner to all intents 
A purposes as they could or might have held A 
enjoyed same in case this Act had not been made.” 
Provided further, that in cose the lords or any 
persons claiming under them should wdrk any 
mines lying under any allotment, or should lay, 
make, or use any way or ways over any allotment, 
such persons so working the mines, or laying, 
making, or using such way or ways should make 
“ satisfaction for the damages A spoil of ground 
occasioned thereby to the person or persons who 
shall be in possession of such ground at the time 
or times of such damage or spoil”; such satis- 
faction to be settled by arbn. A ** not to exceed 
the sum of £6 yearly during the time of working 
such mines or continuing or using such way or 
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ways for every acre of ground so damaged or 
spoiled.*’ 

At the time of passing the Act there were no 
customs which enlarged or cut down the common 
law rights of the lords to work the minerals under 
the wastes of the inanoi*. Under the Act an 
allotment was made in 1772 to a commoner in 
respect of an ancient freehold dwelling-house. At 
that time no house had been built upon the allot- 
ment. More than twenty years after a house had 
been built upon it, the minerals underlying it were 
worked by lessees of the lords of tlie manor so as 
to cause the surface of the land to subside, whereby 
the house was damaged to an amount exceeding 
the sum recoverable under the proviso. The land 
would have subsided if there had been no house. 
An action for damages having been brought 
against the lessees by th(i allottee’s successor in 
title & by his tenant in possession : — Held : upon 
the true construction of the Act, the proviso for 
satisfaction did not ai)ply to damage from sub- 
sidence ; there was nothing in tlie Act giving the 
lords the right to let down the surface ; pltfs. were 
entitled to have the house & land supportt^d by 
the minerals, & to recover damages foi* the sub- 
sidence. 

It appears to me that here the principle's already 
mentioned throw, at all events as strongly as 
before, upon applts., the duty of showing that 
there are words which dispense, in their favour, 
with the general rule of law, & give them a right 
to let down the smiace & de])rive the surface 
owner of his ordinary right of sui)port (Lord 
Selbohnr). 

1 think it must always be ju'(»sumed that a 
clause providing com]>ensation was intended to 
cover the dam«age resulting to the landowner from 
the exercise of the powers previously restuved or 
granted to the owner of the mines. It is not the* 
proper ofllice, nor is it presumable the intention of 
such a clause, to define or extend the powers given 
to the mine owner ; & it is frequently oh majorem 
cautelanit & in tlui interest of the landowner, 
expressed in comprehensive terms, so as to include 
every species of damage which may result from 
operations which are consistent with giving 
support to the surface. The clause may, never- 
theless, be so expressed as to explain the character 
& extent of these i)owcrs, as was the case in 
Aspden v. Seddoriy No. 798, ante, where the power 
reserved to the mine owner was to work the sub- 
jacent minerals without entering upon the surface 
of the lands. 'J’hat power would not, of itself, 
have warranted letting down the surface ; but it 
was made subject to the condition that the person 
working the mines should pay for all damages to 
erections on the surface occasioned by the exercise 
of the reserved power. Entry on the land being 
I)rohibited, it was a reasonable, if not a necessary, 
inference in that case, that the kind of under- 
ground working, contemplated & sanctioned, was 
such as would cause subsidence & injure buildings 
erected on the surface. But any such inference 
derived from the terms in which compensation is 
provided, must, in my opinion, be plain & un- 
equivocal : otherwise general words, which were 
only meant to include every possible injury that 
could be caused by working without disturbance 
of the surface, rrught be construed as A i)owcr to 
let it down (Lord Watson).— IjOVk v. Bell (1884), 
9 App. Cas. 280 ; 53 L. J. Q. B. 2.57 ; 51 L. T. 1 ; 
48 J. P. 510 ; 32 W. B. 725, H. L. ; affg. S. C. suh 
nom. Bell v. Love (1883), 10 Q. B. 1). 547, 0. A. 

AnnolcdionB :--J>itltd.'MAyhevr v. Bromllow, Foster (1880), 2 

T. L K. 400. Apld. Marqulss r. Pease & l*art iierH (18H8), 

4 T. L. It. UOU ; Cuusett Water^vorks Co. v. lUtsou (1880), 


[1022] 2 Ch. 187, n. Conid. Hayles v. Pease & Partners, 
[1890] 1 Ch. 667. FoUd. Butterknowle CoUiery Co. v. 
Bishop Auckland Indust^al Co-op. Co., [1906] A. C. 305. 
Consd. Thomson v. St. Catherine's College, Cambridge, 
etc., [1919] A. C. 468. Distd. Welldon v. Buttorley Co.. 
[1920] 1 Ch. 130. Apld. Consett Industrial & Provident 
Hoc. V, Consett Iron Co., [1922] 2 Ch. 135. B^fd. A.-G. e. 
Welsh Granite Co. (1887), 36 W. R. 617; Shafto v, 
Bolckow, Vaughan & Eccl. (Jomrs. (1888), 4 T. L. R. 627 ; 
Twjerould V. Chamber Colliery Co.. [1892] W. N. 27 ; 
L. & N. W. Ry. ». Evans, [1893] 1 Ch. 16 ; Thompson v. 
Mein, [1893] W. N. 202 ; Boll v. Dudley, [1895] 1 Ch. 182 ; 
New Sharltiton CollierieB Co. v. Westmoreland (1900), 
[1904] 2 Ch. 443, n. : Bishop Auckland Industrial Co-op. 
Hoc. V. Butterknowie (Jolllery Co., [1904] 2 Ch. 419; 
Buttorley Co. r. Now Hucknafl Colliery <3o., [1910] A. C. 
381 : Board v. Moira Ckimery Co., [1915] 1 Ch. 257. 

948. .] — Greenwell v. Low Beech 

lU'iiN OoAi, Co., No. 972, post, 

949. When not Inconsistent with 

right.] — Smart r. Morton, No. 953, pout . 

950. Referable to surface 

injury.] — In a conveyance of tlie surface of certain 
land the mintirals underneath were reserved by 
the grantois the reservation clause giving the 
gitintor power to enter upon the land to search 
& sink for, dig, work, get, & carry away the 
minerals, & to erect machinery and works, & to do 
all necessary acts, the grantor giving the grantee 
of the surface compensation for all trespass or 
damage done to surfa(JCi, but it was provided that 
no compensation for any injury to any buildings 
erecU'd on the land after the date of the convey- 
ance should exceed £200 : -HeZd ; in an action 
for djitnages for letting down the surface by work- 
ing the mines & for an injunction to rt'strain 
future w’orkings that the clause only applied to 
suilace operations, did not give defts. the right 
of working tlie mines so as to let down the surface 
of the land, & pltf. was entitled to an injunction. 
--Mayhew V. Bromilow, Eosu’er Hi Co. (1880), 
2 T. Ji. 11. 400, C. A. 

951. ,] — Butterknowle 

(’OLLIKIIY (k>. V, BlSUOP AUCKLAND INDUSTRIAL 
Co-Operative Co., No. 934, anZe. 

952. Though applicable solely to 

underground operations.] — N ew Shari^ton Col- 
lieries Co., lyTD. V, Westmoriand (Earl), No. 
933, ante, 

953. Approved practice of mining.] — 

Wlien the surface & the minerals belong to 
stqiarate owners, the owner of the surface is 
primd facie entitled to the support of the subjacent 
strata ; & the owner of the minerals is bound so 
to work the mines as to leave 8ufTi(‘icnt support 
for the surface ; but these rights may be varied 
by express stipulation. 

Wliere, liowever, the deed whicli granted the 
surface reserving the minerals, contained only 
the provision that the granUir should have the 
collieries & coal mines, veins & seams of coal, 
tcjgether with free & full power & liberfy at all 
times to work, sink, dig for or win the same, & 
to drive drift or drifts, make watercourses, or do 
any other act necessary, needful or convenient for 
the working, winning, obtaining or getting the 
same, x^Q'Yiug to the grantee treble damages for 
loss or damage sustained by reason of the work- 
ing of tlie mines : — Held : ( I ) the terms of this 
restTvation did not authorise thfj grantor to work 
the mines in such manner as to leave the surface 
without support ; (2) the entire i*emoval of all 
the coal, so as to deprive the surface of support, 
was not an act necessary for the working & winning 
of the mines; (3) upon the evidence, it was 
contrary to the approved practice of mining in 
the county of Durham at the date of the reserva- 
tion, 1971, to leave the surface without support ; 
6c a plea which alleged that defts. had done the 
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8ecl. 1 . — Right of support : Sub-aect 3, C. (b), B, 

E , ; aub^aed. 4, cfe J?. (a).] 
acts complained of in accordance with the ap- 
proved practice of mininj^, must be taken to refer 
to the practice at the date of the reservation. 

It may be contended that the powers here re- 
served of working & winning the coals are not 
confined to such as are to be exercised on the 
surface ; but, wherever exercised, they are jjer- 
fectly consistent with the exercise of them being 
subject to the implied right of the owner of the 
surface to support from the minerals. . . . The 
right to compensation may well be contemplated 
as extending only to injuries which may arise 
from mining, the mining being carried on in 
such a manner as that the surface is still left to 
enjoy a sufficient support (IaOBD Campbell, O.J.). 
— Smart v. Morton (1855), 5 E. & B. 80 ; 3 
C. L. B. 1004 ; 24 L. J. Q. B. 260 ; 25 L. T. O. S. 
U7 ; 1 Jur. N. S. 825 ; 119 E. R. 393. 

Annotaiivna : — As to (1) Consd. Aspdon r. Seddoii (1874), 10 
Ch. App. 306. R^. Rowbotham v. WIIboh (1856), 6 
E. & B. 503 ; Rogors v, Taylor (1858), 2 H. & N. 828 : 
Sliafto V. Johnson (1863), 8 B. & S. 252, n. ; Wakoflold 
r. lUicclouch (1867), L. li. 4 Ea. 613 ; Hext v. Gill (1872), 
7 Oh. App. 609 ; Wostmoreland v. New Sharlston Golliory 
Co. (1808), 70 L. T. 716. As to (3) OoilSd. Dugdalo v. 
Robertson (1857), 3 K. & J. 696; Allaway v. Wagstafl 
(1850), 4 H. & N. 681. Reid. Ckinsett Industrial & Pro- 
vident Soc. r. Gonsott Iron Co., (19221 2 Ch. 135. 
Generally, Reid. Carlyon v. Loverliig (1857), 1 H. & N. 
781 ; Brown v. Robins (1859), 4 H. & N. 186 ; Eadon v. 
Jeffcock (1872), L. R. 7 Exoh. 379 ; Smith v. Darby 
(1872), L. R. 7 Q. B. 716. 

954. .] — A clause in a mining 

lease that the lessee may work th( mines “ in the 
usual &; most approved way in which same is 
perfomicd in other works of the like kind in the 
county,” refers simply to the mode of carrying on 
the undorground works for mining purposes ; but 
does not suppose a custom to work the mines so 
i\s te injure or interfere with the rights of other 
people. Nor did the words that the mining lessee 
should have liberty to enter upon the land & carry 
away the minci-als, & to erect buildings, & ” do 
and execute all such other acts, works, & things 
upon, in, or under, or above, the said premises, as 
shall be necessary or convenient for working & 
carrying away same, making compensation,” etc., 
enlarge the power so to deal with the mines as to 
let down the sui’face. 


It is guite true that where parties have agreed 
in this way, you shall make compensation for 
whatever injury you do in respect of these rights, 
^ amongst other things you shall make compensa- 
tion for what you do in letting down the surface, 
the conclusion is very strong from that, that the 
lessor says. You may let down the surface. I do 
not say that it is conclusive, but it is a very strong 
argiunent, if you find that clause, to say that he 
did mean that the lessee might let down the sur- 
face (Lord Blackburn). 

It is impossible that those words “ the usual & 
most approved way of working in the county of 
(Glamorgan ” can have been intended to absolve 
the lessee from a legal obligation. . . . They relate 
simply to the manner of working the mine for 
inining pui'poses ; they have no reference to the 
rights of other persons, which there could not 
Iiossibly be any local custom in such a district as 
a county to disregard, & which must be respected 
in carrying on those works (Lord Selborne, 0.). 
— Davis v. Treharne (1881), 6 App. Cas. 460 ; 
50 L. J. Q. B. 665 ; 29 W. R. 869, H. L. 

Conid. Chapman v. Day (1883), 47 L. T. 
705. Apld. Love v. Bell (l884). 9 Apj>. Cas. 286 ; Marqulss 
V. Pease & Partners (1888), 4 T. L. R. 696. FolW. Green- 
well v. Low Beochbnrn Coal Co., [1897] 2 Q. B. 165. 
Apld. Now Sharlston CollioriM Co. v. WosUnorcland 
(1900), [1904] 2 Ch. 443, u. Retd. Mundy v. Rutland 


(1883), 23 Ch. D. 81 ; Pountney v. Clayton (1883), 11 
Q. B. D. 820 ; Consett Waterworks v. Ritson (1880), 
22 Q. B. D. 318 ; Twyerould v. Chamber Colliery Co., 
[1892] W. N. 27 ; L. & N. W. Ry. v. Evans, [1893] 1 Ch. 
16 : Sitwell V. Londosboroiigh, [1905] 1 (i!h. 400 : Bntter- 
knowle Colliery Co. v. Bishop Auckland Industrial Co-op. 
Go., [1906] A. C. 305 ; Thomson v. St. Catharine’s Col- 
loffe, Cambridgre, etc., [1919] A. C. 468 ; Wosthoughton 

U. D. C. V. Wigan Coal & Iron Co., [1919] 1 Ch. 159. 

955, ,] — Jones v. Consoli- 

dated Anthracite Collieries, Ltd. & Dynevor 
(Lord), No. 941, ante, 

956, Not referable to surface injury — 

Provision against entry on to surface.] — ^As by the 

express words of tlie reservation the mine owner 
in working the mines is not to enter upon the 
plot of land conveyed by the deed, the damage 
to the buildings forwliich compensation is to bo 
given must be damage to the buBdngs caused by 
the removal of the minerals reserved (Mel- 
USH, L.J.).— Aspden V. Seddon (1875), 10 Ch. 
App. 394 ; 44 lu J. Ch. 359 ; 32 L. T. 415 ; 39 
J. P. 697 ; 23 W. R. 680, L. JJ. ; aubaequent pro^ 
ceedinga^ aub nom. Aspden v. Seddon, Preston 
V. Seddon (1876), 1 Ex. D. 496. 

Annotations .‘—Reid. Gin V. Dickinson (1880), 5 Q. B. D. 
159 : Dalton v. Angns (1881), 6 App. Cas. 740 ; Dixon 

V. White (1883), 8 App. Cas. 833 ; Mimdy v. Rutland 
(1883), 23 Ch. D. 81 ; Love v. Bell (1884), 9 App. Cas. 
286 ; Haylos v. Pease, [1890] 1 Ch. 567 ; lie Whiting, 
Ormond v. Do Lauuay (1913), 82 L. J. Ch. 309. Hentd. 
Haywood v. Brunswick Bldg. Soc. (1881), 8 Q. H. D. 403. 

957 , Compensation adequate — Damage to 

building & crops.] — Pltf . declared for injury caused 
to his land by defta. wrongfully & negligently 
excavating & working certain mines under &» ad- 
jacent to the said land, & thereby the land gave 
way & sank, &; a certain mill, cottage, & other 
buildings became prostrate & ruinous, & a stream 
of water was diverted from pltf .’s land. The pleas 
demurred to were based upon an indenture of 
lease made before pltf. became possessed of the 
land as alleged, by which the owners in fee demised 
& leased unto certain lessees, whose interest after- 
wards vest(;d in defts., for tffirty-eight years from 
Mar. 25, 1839, & all maimer of veins & seams of 
coal, ironstone, & otlier stone & minerals of any 
manner or sort whatsoever that should or might 
be found or discovered in or under the said land, 
with full power, liberty, & authority to get tlie 
coal, ironstone, & other stone, & other minerals 
out of all pits already sunk or open, & the like 
liberty & authority to bore, dig, delve, & sink as 
many other pits as the lessecjs might think neces- 
sary. The lessees were to make reasonable satis- 
faction to the said owners in fee, their heirs & 
assigns, & their tenants, for the damage done to 
them respectively by the surface of their land 
being covered with rubbish or otherwise injured, 
OP as they might sustain os well by the injury 
done to the lands of the said owners in fee in 
sinking & getting the said mines & minerals, 
& convening coal into charcoal, as for such damage 
or injury as might be done or caused in the dwell- 
ing-liouses or otlier buildings of the said owners 
by BO doing. The Icjssees covenanted at their 
own costs & chai'gcs in case of damage oi^ injury 
to such buildings to rtibuild or repair oame ; & 
also over & besides the immediate damage to 
stock or crops so damaged to pay a satisfaction 
for all damages & trespasses sustained by the 
owners in fee after the rate of 405. per annum for 
five years from the commencement of the damage, 
& after that time to pay such a price for the land 
so damaged as should be settled by arbitration. 
Upon the payment by the lessees of the price so 
settled, they were to have the free use & posses- 
sion of the damaged land for the residue of the term 
demised. Defts. averred that the damage alleged 
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in tho declaration was done by them in working 
their mines in pursuance of their lease. Sc they 
were ^ways willing to settle the compensation in 
^cordanco with the covenants thereof. Besides 
demiuT^ to these pleas on the groimd that the 
smd mdenture of lease did not expressly or im- 
pliedly deprive pltf. of the right to have his land 
supported, & that the covenants set out merely 
6®'Ve a cumulative remedy ; pltf. also replied 
that the buildings damaged had been erected 
since the making of the said lease ITeZd .• (1) by 
Au of lease the owners in fee granted 

the absolute right to tlui minerals ; & (2) pltf.’s 
remedy for the loss of the support of his land & 
buildings was restricted to that provided by the 
covenants in the lease. — Smitu v. Darby (1872), 
i'- R- 7 Q- B. 716 ; 42 L. J. Q. B. 140 ; 26 L. T. 
762 ; 37 J. P. 4 ; 20 W. R. 082. 

to (1) Beld. Dalton v. Angrns. Works ft 
Comrs. V. Amtus (1881), 6 App. Cas. 

Jhittcrloy Co. v. Now Hucknall Colliery Co. (1008)» 
IS (2) Befd. Aspdon v. Seddon (1876), 

10 Ch. Api). 31)4 ; Hell o. Love(1883). 10 Q. B. D. 647 ; 
Mundy v. Uutland (1883). 31 W. R. 310 ; Poimtnoy v. 
Clayton (1883). 11 Q. B. D. 820 ; Coiiaett Watorworka 
Co. r. ItifcHon (1880), 11922] 2 Ch. 187, n. ; Buttorknowle 
( 190(^f A 3^’ AiKJkland Industrial Co-op. Co. 


958. Damage to surface soil & 

herbage.] — Chamhku Colliery Co., I/td. v, 
Tvvyerould (1893), [1915] 1 Ch. 268, n., H. L. ; 
O'ffg* S. C. fnif) ’Horn. Twyerould p. Chamber Col- 
liery Co., [1892] W. N. 27, C. A. 


AnntAaiitms Consd. New Sharlston Collieries Co. ». West- 
morland (1900), 11901] 2 Ch. 443, n. Apld. N. E. Ry. t». 
Hastings, [1900] A. C. 260. Befd. Beard v. Moira Colliery 
C.O., [1915] 1 CIi. 237 ; Davies v. Powell Duflryn Steam 
Coal Co., [1917] 1 Ch. 488 ; Consott Industrial & Provi- 
dent 8oc. V, Consett Iron Co., [1922] 2 Ch. 135. 


959. Compensation Inadequate.] — Buttbr- 

KNOWLB Colliery Co. v. Bishop Auckland 
iNDUSTRiAii Co-operative Co., No. 934, ante, 

Mines under commons .] — See Commons, 

Vol. XI., pp. 65, 66, Nos. 907-910. 

960. Effect of absence of compensation clause — 
Whether conclusive of right to support.] — 

BUTrERKNOWLE COLLIERY CO. V. BiSHOP AUCK- 
LAND Industrial Co-operativb Co., No. 934, 
ante. 


Mines under commons.] — See Commons, 

Vol. XI., p. 66, No. 911. 

Compensation in case of compulsory purchase of 
lands.]— jS'cc, generally. Compulsory Purchase of 
IjAND, Vol. XI., pp. 152-163. 


1). By Custom, 

Sec, generally. Custom & Usaces, Vol. XVII., 
p. 18, Nos. 187, 188. 

961. Where custom applies — Custom at time of 
reservation.] — Smart v. Morton, No. 953, ante, 

962. Not custom of county.] — Davis r. 

Treharnb, No. 954, ante. 

963. Waste lands — Custom to let down surface 
without compensation — Bad.] — A custom of a 
manor for the lord to dig mines under the waste 
lands without leaving any support to the surface, 
or making any satisfaction for tho injury caused 
by such surface, is bad. — Blackett v. Bradley 
(1862), 1 B. & S. 940 ; 31 L. J. Q. B. 65 ; 5 L. T. 
832 ; 26 J. P. 358 ; 8 Jur. N. S. 688 ; 121 E. II. 
963. 

Annotations: — ^N.F. Gill v. DickiuBon (1880), 5 Q. B. D. 
159. Conid. Boll «. Lovo (1883), 10 Q. B. D. 547. Diltd. 
Buttorkuowlo Colliery Co. v. Bishop Auckland Industrial 
Co-op. Co., ri906] A. C. 305. Befd. Wakefield v. Bunoleuch 
(1867), L. R. 4 Mq. 613 ; Consott Industrial & Provident 
Soc. V. Consett Iron Co., [1922] 2 Ch. 135. 

Effect of inclosure Acts.]— /S'cc 

Commons, Vol. XI., pp. 63-66, Nos. 898-912. 


064. Copyhold lands — Custom to let down sur- 
face paying compensation — Good.]— Aspdbn v. 
Seddon, Preston v. Same, No. 798, ante. 

.] — See Copyholds, Vol. XIII., pp. 80, 

81, Nos. 1020-1027. 

E, By Statute 

965. Lands compulsorily conveyed — Under local 
Act.] — ^Manchester, Sheffield & Iancolnshibb 
Ry. Co. v. .Johnson (1883), 36 Ch. D. 629, n. ; 
cited in 57 L. J. Ch. p. 166, D. 0. 

Annotation: — Consd. Evans v. M. S. & L. Ry. (1887), 36 

Ch. D. 626. 

966. Effect of subsequent Incorpora- 

tion of Railways Clauses Consolidation Act, 1845 
(c. 20).] — A local Act in 1829 provided that a 
landowner in conveying his land to the co. might 
reserve the mines, but he should not bo able to 
work those under tho railway without findng 
security for any damage that might result. B., 
on conveying his lands reserved the mines. After- 
wards the W. ry. co. obtained an Act converting 
their lino wliich was originally intended to Ixs a 
tramroad into a lino for locomotives, & it was 
afterwards amalgamated with the 0. line tho Act 
for which incorporated above Act : — Held : B. 
could not, under above Act, insist on working the 
mines so as to endangt'r tlic railway until the co. 

I purchased them, for bis conveyance impliedly 
covenanted that the surface should have suffi- 
cient subjacent & adjacent support, & the general 
Act did not apply to cases where the land had 
been regulated by a prior contract. — Catedonian 
Ry. Co. v. Beliiaven (Lord) (1857), 29 L. T. 
O. S. 286 ; 3 Jur. N. S. 673; 3 Macq. 66, H. L. 

.] — Sec, generally. Compulsory Purchase 

OP Land, Vol. XI., pp. 152-156, 168-161. 

Inclosure Acts.] — Sec Commons, Vol. XI,, pp, 
63-68, Nos. 898-919. 

Subsidence caused by brine pumping .] — See 

Brine Pumping (OomT)f‘nsation for Subsidence) 
Act, 1891 (c. 40). 


Sub-sect. 4. — Disturbance op Support. 

A. What amounts to Disturbance. 

See Easements, Vol. XIX., pp. 173, 174, Nos. 
1230-1233. 


B. liemedie^. 

(a) When Cause of Action Arises. 

967. General rule — Not until damage suffered.] 
The owner of tho mines might have removed 
every atom of the minerals without being liable 
to an action if the soil above had not fallen. So, 
if the superincumbent stmta rested on the minerals 
he might have abstracted them, & substituted 
stom;, or brick or any otlier substance, & would 
not have incurred any liability if the surface had 
not sunk (Cresswbll, J.). — Rowbotuam v. 
Wilson (1867), 8 E. & B. 123 ; 27 L. J. Q. B. 61 ; 
29 L. T. O. S. 357 ; 3 Jur. N. S. 1297 ; 5 W. R. 
820 ; 120 B. R. 46, Ex. Ch. ; affd. (1860), 8 U. L. 
Cas. 348, H. L. 

Annotations : — Consd. Darloy Main Colliery CJo. v, Mitchell 
(1886), 11 App. Can. 127. Befd. Dugdalo v. Robertson 
(1857), 3 E. K J. 695 ; Bonomi v. Backhouse (1859), 
E. B. & E. 646 ; Brown e. Robins (1859), 4 H. & N. 186 ; 
Soots Mines Co.e.LoadhUlsMincHCo.(1859),34 L. T. O. S. 
34 ; Blackett e. Bradley (1862), 1 B. & S. 940 ; Shafto 
V. Johnson (1863), 8 B. & H. 252, u. ; Proud v. Bates 
(1865), 6 New lieu. 92 ; Richards v. Harper (1866), 4 
H. & C. 65 ; Williams v. Bagnall (1866), 16 W. R. 2^2 ; 
Woodall e. Hingloy (1806), 14 L. T. 167 ; Richards v. 
Jenkins (1868), 18 L. T. 437 ; Buocleuch v, Wakefield 
(1870), L. R. 4 H. L. 377 ; Eadon v. Jefloock (1872), 
L. R. 7 Exch. 379 ; Hezt v. Gill (1872), 7 Ch. App. 699 : 
Smith V. Darby (1872), L. R. 7 Q. B. 716; Aspden v. 
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Sed. 1 . — Righi of auppori: Svb-sect, 4, B. (a), (6), 

(c) d? (3) t.] 

Seddon (1875), 10 Ch. App. 304 ; Itomsuy v. Blair (1876), 

1 App. Caa. 701 ; Boll r. Lovo (1883), 10 g. B. D. 647 ; 
Dixon o. White (1883), 8 App. Cas. 833 ; -Pountney e. 
01a^n(1883), 11 Q. B. D. 820 ; CJonsett Waterworks Co. 
r. Riteon (1889), [1922 J 2 Ch. 187, n. ; O. N. Ry. v, I. P 
Comrs., [1901 J 1 K. B. 410; Sitwell v. Londosborong . 
[1905] 1 Ch. 400 ; Buttorknowle Colliory Co. v. Bishop 
Anoklaud Industrial Co-op. Co., [1906] A. C. 305 ; 
Butterloy Co. v. Now Huokiiall Colliory Co., [1910] A. C. 
381 ; Davies v. Powell Diiffryn Stoain C!oai (3o., [1917] 1 
Ch. 488 ; Thomson v. St. Catliarine*8 Cktlloge, Cambridge, 
etc. (1918), 118 L. T. 758 : Westhoughton U. C. «. Wl^m 
Coal & Iron Co., [1910] 1 Ch. 159 ; Davies v. Powel Dullryn 
Steam Coal Co. (No. 2) (1921), 91 L. J. Ch. 40 ; Consett 
Industrial &, Provident Soo. v, Consett Iron Co., [19221 

2 Ch. 135. Mentd. Solomon e. Vintners* Co. (1859), 4 
U. & N. 585 : Jones v. Tapling (1862), 8 Jur. N. S. 333 ; 
Alurchio v. Black (1865), 19 C. B. N. S. 190 : Hammer- 
Hmith, otc. Ky. v. Brand (1869), L. R. 4 H. L. 171 ; 
Rail V. Byron (1876), 4 Ch. D. 667 ; Dalton v. Angus 
(1881), 6 App. Cas. 740 ; N. B. Ry. v. Park Yard Co., 
11898] A. C. 643. 

See, further, Limitation op Actions, Vol. 
XXXII., pp. 340, 341, Nos. 237-240; Ease- 
ments, Vol. XIX., p. 174, Nos. 1234-1237 ; 
Damages, Vol. XVII., pp. 90, 01, Nos. 77-82. 

(6) Who may Sue and be Sued. 

968. Who may sue — Local authority.] — A 
local authority may act as relators in an action 
brought by the A.-G. for the purpose of abating 
a public nuisance, & may themselves maintain 
an action for damages for a nuisance affecting 
property of wMch they are the actual owners. 

The proportion contended for is that because 
a local board is a corpn. existing fo.* statutory pur- 
poses it has not the ordinary proprietary rmhta 
in respect of pi'operty which belongs to it. That 
is a very novel proposition & it has been candidly 
admitted that, if it is well founded, to put an 
extreme case, the corpn. of Liverpool, who are 
the owners of St. George’s Hall, would have no 
light of action against a private person who, in 
working his coal mine, undermined the hall & let 
it down & destroyed it. But in such a case the 
corpn. have, as it seems to me, the ordinoiy 
common law rights attached to the possession of 
real property (Wills, J.). — ^A.-G. v. Logan, [1891] 
2 Q. B. 100 ; 05 L. T. 102 ; 55 J. P. 015 ; 7 T. L. It. 
279, D. C. 

Annotations: — Conid. Wodnosbury Corpn. v. Lodgo Holes 
Colliory Co., [1907] 1 K. B. 78. Reid. A.-G. & Spalding 
R. C. V. Garner, [1907] 2 K. B. 480. 

•]—See Highways, Vol. XXVI., pp. 

331, 456, 450, Nos. 028-031, 1715, 1710. 

.] — See, gefwrally. Easements, Vol. XIX., 

pp. 184-180, Nos. 1340-1371. 

969. Who may be sued — Personal representa- 
tives.] — Be Donegal (Marquis), Dimonj> i 
Pennington, [1888] W. N. 1 12. 

•l—See Executors, Vol. XXIV., p. 

048, Nos. 0741, 0742. * 

Trustee.]— 5ce Executors, Vol. XXIV., 

p. 058, No. 0850. 

.] — See, generally, Easements, Vol. XIX., 

pp. 180, 187, Nos. 1372-1378. 

(c) Damages. 

^See, generally. Easements, Vol. XIX., pp. 192- 
195, Nos. 1443-1472; Damages, Vol. XVII., 
p. 78 ei 8cq. 

970. Right to damages.] — Jeffries v. Wil- 
liams, No. 900, ante. 


971. J — Price v. Plaskynaston Col- 

XJERY Co., No. 920, anie. 

972. .] — (1) Mines were gi’anted by deed, 

with power to the grantee & liis assigns to work, 
maki^ reasonable compensation for all damage 
occasioned to the surface of the lands, or to build- 
ings thereon, by the exercise of the powers by the 
indenture granted : — Held : damage by subsi- 
dence was not covered by the compensation clause, 
& therefore the assigns of the grantee were liable 
to an action to recover damages for injury done 
to the surface of the land by subsidence caused 
by working the mines. 

(2) A lessee of underground strata is not liable 
in damages to the owner of buildings on the 
surface, who has acquired a right to have the 
buildings uninjured by underground workings, 
for inji^ occasioned to the buildings by roason 
of subsidence happening during the currency of 
the lease, caused, not by any act of commission 
on the part of tlie lessee, but resulting from an 
excavation made in the underground strata by 
the lessee’s predecessor in title prior to the date 
of the lease. Therefore, where pltfs.’ buddings, 
erected more than twenty years before action, on 
land, the mines under which were worked by 
defts. under a lease, were injured, during the 
currency of the lease, & witldn six years beforo 
action, by subsidence caused, not by the acts of 
defts., but by the acts of their predecessor in title, 
done prior to the date of the lease : — Held : defts. 
were not liable. — Grebnwell v. Low Beech- 
burn Coal Co.. [1897] 2 Q: B. 105 ; 00 L. J. 
Q. B. 043 ; 70 L. T. 759 ; 13 T. L. B. 471. 
Annotaiiona : — As to (2) Comd. Hall v. Norfolk, [1900] 2 

Cii. 493. QeneraUy,ndd. Wcstinoroland v. Now Sharlston 

^Ue^Co. (1898), 79 L. T. 716; A.-G. v. Roe, [1916] 

978, ,] — Westhoughton Urban Council 

V. Wigan Coal & Iron Co., No. 800, anie. 

974. Action on covenant for compensation — 
Cumulative remedy.]— Harris v. Byding, No. 945, 
anie. 

975. What damages recoverable — Ordinary use 
of land to be considered.] — ^A conveyance of land 
in fee was made subject to a reservation to the 
grantors of mines & minerals, & extensive powers 
of occupying & using the suHace for the purpose 
of working same. It was provided thereby that 
it should not be lawful for the grantee to do or 
suffer anything to be done whereby the grantors 
should be prevented, hindered, or obstructed in 
the exercise of the powers reserved, &; also that 
the grantors should make to the grantee annually 
reasonable compensation for damage or spoil of 
ground to be occasioned by the exercise of the 
reserved powers. Previously to the date of the 
deed of conveyance the premises were leased to 
the grantee, subject to similar reservations to 
those in the conveyance, & workings already 
existed which had taken place imder such reserva- 
tions : — Held: (1) no restriction was placed by 
the words of the conveyance on the use by the 
grantee of the land for any purpose to which it 
was applicable so long as he did not touch or 
interfere with the minerals, & the compensation- 
for damage or spoil of ground occasioned by the 
exercise of the powers reserved must be estimated 
with reference to the value of the land for any 
purpose to which an ordinary owner might put 
it ; & (2) compensation was due in respect of 


PART XIII. SECT. 1, SUB-SECT. 4.- 
B. (b). 

irrevocable licence- 
Not liable for subsidence caused I 


PART Xlll. SECT. 1, SUB-SECT. 4.— 
B. (0). 

9761. Whai damages recoverable — 
Ordinary use of land to be conHdered .] — 
The obligation to pay for damagos to 
vacant ground iuolndoe the extra oost 


nooossary for the foundations of new 
buildhigB thereon. — Baird &: Co., 
Ltd. V. Barr (1904), 6 F. (Ct. of Seas.) 
524 : 41 So. L. R. 385 ; 11 S. L. T. 
710.— SCOT. 
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damage arising from the use subsequently to the' 
conveyance of land included therein that had 
been previously occupied & used for Tnining 
purposes, but not in respect of the mere existence 
of workings in being at the time of the deed, or 
their subsequent user without any fresh damage. 
— ^Mordue V. Durham (Dean & Chapter) (1873), 
L. R. 8 C. P. 336 ; 42 L. J. 0. P. 114 ; 28 L. T. 
593. 

976. Not in respect of old workings.] — 

Mordue V, Durham (Dean & Chapter), No. 975, 
ante. 

.] — See Easements, Vol. XIX, p. 187, 

Nos. 1377, 1378. 

See, further. Damages, Vol. XVII., pp. 90, 91, 
Nos. 77-85. 

977. Costs of inquiry as to damages — Whether 
Included in costs of action — Compromise.] — ^Plifs. 
brought two actions against defts. to recover 
da^ges caused by tlie subsidence of land of 
which they were owners in fee by reason of the 
working by defts. of their mines lateral & vertical 
to pltfs.’ lands. By consent, an order was made 
in both actions directing an inquiry before an 
official referee as to damages in each action, the 
costs of such inquiries to be in the discretion of 
the official referee. A large sum in costs was 
incurred by pltfs. in respect to the inquiries 
under two orders by the official referee, but sub- 
sequently a compromise was arranged, & an agi'oe- 
ment was executed by the parties in 1914 under 
wldch all proceedings in the two actions were 
stayed & defts. agreed to pay pltfs.* costs of the 
actions : — Held : under the circumstances pltfs.’ 
co.sts of the actions included their costs of the 
inquiries so far as they had proceeded. — Stokb- 
upon-Trbnt Corpn. r. Staffordshire Coal & 
Iron Co. (1916), 85 L. J. Ch. 812 ; 115 L. T. 621 ; 
80 J. P. 273. 

Damage to highways.] — See Highways, Vol. 
XXVI., pp. 331, 439, 455, 456, Nos. 629-631, 
1564, 1565, 1715, 1716. 


(d) Injunction. 
i. In General. 

See, generally. Injunction, Vol. XXVllI., pp. 
361 et seq. 

978. When granted — Whether granted quia 
timet.] — ^M undy v. Rutland (Duke), No. 931, 
ante. 

979. When damage irreparable.] — 

1 have no doubt this ct. would interfere by in- 
junction on the ground it always interferes upon — 
namely, to prevent iri‘eparable damage when the 
damage is only threatened (Jessbl, M.R.). — 
Birmingham Corpn. v. Allen (1877), 6 Oh. D. 
284 ; 46 D. .T. Ch. 673 ; 37 L. T. 207 ; 42 J. P. 
184 ; 25 W. R. 810, C. A. 

Annotatiom: — ^Befd. Darley Main Colliery Co. v. Mitchell 
(1886), 11 App. Cas. 127 ; Manchoeter (Jorpu. v. New 
Moss Colliery, [1906] 1 Ch. 278 ; Salt Union v. Brunner, 
Mond, [1006J 2 K. B. 822 ; L. & N. W. By. v. Howley 
Park Coal & Cannel Co. (1910), 103 L. T. 26 ; Manley v. 
Burn, [1916] 2 K. B. 121. Mentd. Dalton v. Angus 
(1881), 6 App. Cas. 740. 

980. When Intention of working 

expressed.] — Siddons v. Short, No. 912, ante. 

981. When dami^e imminent & 

certain.] — No injunction [against excavation, 
whereby an adjoining owner’s soil is let down] 
could be obtained unless injury was imminent & 
certain (Lord Bramwell). — Darley Main Col- 
liery Co. V. Mitchell (1886), 11 App. Cas. 127 ; 
56 L. J. Q. B. 629 ; 64 L. T. 882 ; 51 J. P. 148 ; 

2 T. L. R. 301, H. L. ; affg. S. C. sub nom. Mit- 


cHPjji V. Darley Main Colliery Co. (1884), 14 
Q. B. D. 125, 0. A. 

Annotaiiona .—EM. Hall v. Norfolk, [l^OO] 2 Ch.^493; 
Kennard v. Cory, [1922] 1 Ch. 265. mentd. Brunsden v. 
Humphrey (1884), 14 Q. B. D. 141 ; Serraoe. Noel (1885). 
15 Q. B. D. 549 ; Crumble e. Wallsend L. B., [1891] 1 
Q. B. 603 ; A.-G. v. Conduit Colliery Ck>., [1895] 1 Q. B. 
301 ; Oroenwell v. Low Beeohbum Coal Co., [1^897] 2 

8 . B. 165 ; Jordeson v, Sutton, Southooates & Drypool 
as Co. (1898), 67 L. J. Ch. 666 ; Markey v. Tolworth 
Joint Hospital Distrlot Board (1900), 60 L. J. Q. B. 738 ; 
Carey v. Bermondsey B. C. (1903), 2 L. G. R. 219 ; Har- 
rinron v. Derby Corpn., [1905] 1 Ch. 205 ; West L^h 
Celery (^. v. Tunniolifle & Hampson, [1908] A. C. 27 : 
Manley v. Bum, [1916] 2 K. B. 121 ; Nash v. Rochford 
R. D. C., [1917] 1 K. B. 384 ; Boynton v. AnohoUne 
Drainage Sc Navtotion Comrs., [1921] 2 K. B. 213 : 
Hu^n Sc Roby Gaa Co. v. Liverpool Corpn., [1926] 1 
K. B. 146. 

.]— generally. Injunction, Vol. 

XXVIII., pp. 404-411, Nos. 311-366; Ease- 
ments, Vol. XTX., pp. 188, 189, Nos. 1391-1400. 

982. When subsidence caused — ^Though no 

substantial damage proved.] — In the year 1865 
Lady W., pltf.’s predecessor in title, sold & con- 
veyed to J. C. & Sons, Ltd., at the price of £26,500, 
all the mines, veins, & seams of coal, iron, & other 
ores under certain hereditaments known as the 
8. estate, containing 1,178 acres or thereabouts, 
together with full power to make, sink, & work 
all such pits, shafts, diifts, levels, & do all such 
other acts as might be deeiaed necessary or con- 
venient for working, searching for, getting & raising 
the same & to do all other works things which 
might be necessary or convenient for the purposes 
aforesaid, or any of them, doing as little damage 
as might be consistent with the duo & proper 
carrying out of the said works. The deed con- 
tained a covenant by the co. not to sink any shaft 
or drive any level which should or might weaken 
or damage any building on the vendor’s lands, 
to make satisfaction to be assessed as therein 
mentioned for the spoil, or damage, or injury done 
to, in, & upon the said lands by the machinery 
for getting & raising the said coal, or by the sink- 
ing or working of any pit or sliaft, or otherwise 
by virtue of or under the powers aforesaid . Defts. 
in this action were lessees of J. C. & Sons, litd. 
They were working on the long-wall system some 
of the deeper seams of coal under the S. estate, 
& liad caused some subsidence of the surface in 
places, but no substantial damage was proved. 
Pltf. brought this action for an injunction to re- 
strain defts. from working the coal so as to cause 
subsidence of the surface. Defts. claimed a right 
to cause subsidence as long as they worked in a 
proper method. There was a conflict of evidence 
whether it was possible to work the coal at all 
without causing subsidence, but it was in effect 
admitted that it was not possible to do so at a 
profit : — Held : the grant of the minerals did not 
expressly or by necessary implication give power 
to let down the surface, & pltf. was entitled to the 
injunction. — New Shaelston Collieries Co., 
Ltd. V. Westmorland (Eari.) (1900), [1904] 2 
Ch. 443, n. ; 73 L. J. Ch. 338, n. ; 82 L. T. 726, 
II. L. ; affg. S. C. sub nom. Westmoreland 
(Earl) v. New Sharlston Colliery Co., Ltd. 
(1899), 80 L. T. 840, C. A. 

AnnotaHons :—EM. Butterknowle (Colliery Co. v. Bishop 
Auckland Industrial Co-op. Co., [1906] A. C. 305 ; Beard 
V. Moira Colliery Ck>., [1915] 1 Ch. 257 ; Davies v. Powell 
Dullryn Stoam Coal Co., [f017] 1 Ch. 488 ; Thomson v. 
St. C!atharine*s (College, Cambridge, oto. (1918). 118 L. T. 
758 ; Welldon v. Butterley Co., [1020] 1 Ch. 130 ; Consett 
Industrial Sc Provident Soc. v, Consett Iron Co., [1022] 
2 Ch. 135, 

988. .] — A local authority were the 

owners of the sunace of land & of the schools 
erected thereon. The minerals underlying their 
land &> the adjoining lands had been for many 
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8tot. 1. — Bighl of auppori : Sub-aecl. 4, B, (d) i. & 
u., <fe (e). Sect. 2.] 

years worked by defts. The surface of plif.’s 
land subsided with consequent injury to the schools 
& pltfs. sued defts. claiming an injunction & 
dai^ges for the injury caused by their workings. 
Defts. alleged that the subsidence & injury had 
been occasioned by old workings, &, ^ternatively, 
that pltfs. were only entitled to relief in respect 
of damage, if any, caused since 1909, i.c. within 
six years before tlie issue of the writ : — Held : 
on the evidence, subsidence & damage had been 
occasioned by defts. workings since 1909, & pltfs. 
were entitled to an injunction & an inquiry as 
to damage on that footing. — Durham County 
(’ouNciL r. South Medomsuby Cou-iery, Ltd. 
(OWNEJts) (1910), 80 J. P. 343. 

084. Not where provision for indemnity.] — 

Dutterlby Co., IjTD. v. New Hucknall Coj.- 
lAERY Co., Ltd., No. 940, ante. 

When damages not adequate remedy.] — 

8ce Injunction, Vol. XXVIll., p. 405, Nos. 320, 
321 ; Easements, Vol. XIX., p. 187, No. 1379. 

985. Ground for refusal — Not failure to allege 
damages not adequate remedy.] — Siddons v , 
►Short, No. 912, ante, 

086. Form of injunction.] —Proud v, Dates, 
No. 17, aide, 

ii. Interim Injumiion, 

Sccj tjencrulhj, Injunction, Vol. XXVIll., pp. 
371 Hseq, 

087. When interim injunction wi I be granted — 
Not when merely risk of Irreparable damage.] — 

An injunction to restrain the working of valuable 
mines refused, under the circumstances, on con- 
dition of deft.’s making ceHain admissions for the 
purpose of enabling pltf. to bring an action, 
although there was reason to apprehend that if 
the working was continued, pltf.’s houses upon the 
surface would be totally destroyed or irreparably 
damaged before the legal right could bo decided. 

By granting the injunction I shall be stopping 
the working of the mine, a thing which, of all 
others, this ct. is most averse to do, though it may 
under ce]*tain circumstances be compelled to do 
it (Lord Cottenham, C.). — Hilton v, Granville 
(Lord) (1841), 4 Beav. 130 ; Cr. & Ph. 283 ; 10 
L. J. Ch. 398 ; 49 E. II. 288. 

Anrwlaiiuna : — Mentd. Rldg^vay v, Roberts (1844), 4 Haro, 

106 ; Albert (Prince) i>. i^traugc (184U), 1 H. & Tw. 1. 

088. By consent.] — Baynton v, IjEonard 

(1853), Seton’s Judgments & Ordera, 0th ed. 676. 

980. .]— Wall v. Dunn (1876), 

Heton’s Judgments & Orders, 6th ed. 674. 

(e) Inspection. 

990. Power of court to order — Inspection of 
workings.] — The ct. will order the lessees of a 
colliery, who have worked tlie coal pits demised 
to them by means of a shaft made on tlieir own 
adjoining land, to permit inspection access to 
the colliery demised by having access to it through 
& over the lessees’ own laud, to ascei'tuin the 
extent, condition, & state of such colliery. 

In cases where orders of this kind have been 
made, they have been made on the ground of 
“ necessity ” ; that, without some such inspection 
pltf. was wholly unable to prove his case. TIicmc 
was an allegation in the present case also as to 


the working for coal under the bu i ldi ng s, which 
had caused them to crack & sink, & that, fiherefore, 
there was now no adequate support ; now the 
moment inadequate support commenced, irre- 
parable damage forthwith followed, which rendered 
this also a case of irreparable damage ; this was 
to some extent admitted by the answer, & against 
which damage pltf. had a right to be protected by 
an injunction, when such iiTeparable damage was 
made to appear. In similar cases the ct. had 
allowed inspection to be made before the hearing 
of the cause (Wigram, V.-O.). — Lewis v . Marsh 
(1849), 8 Hai*e, 97 ; 13 L. T. O. S. 89 ; 68 E. 11. 
288. 

991 , .] — Baynton v. Leonard 

(1853), Seton’s Judgments & Orders, 6th cd. 576. 

.] — See, generally, Injunction, Vol. 

XXVIll., pp. 509, 510, Nos. 1141-1148; B. S. C., 
Ord. 50, r. 3. 


HjiCT. 2.-RIGHrS AFFECTING ENJOYMENT OF 
SURFACE. 

Implied rights of working— On severance ol 
minerais.] — See Part IV., Sect. 1, ante, 

992. Extent ol ImpUed rights — Acts necessary 
lor convenient working.] — A. being seised in fee 
of the manor of F. & the demesne lands thereof, 
& of all the coal mines lying under the manor, 
enfeoffed 0. of & in certain closes, except & always 
reserved 1x) the feoffor, his heirs, & assigns, all 
tithes of corn & grain, & also except & always 
K^served out of the said feoffment unto the feoffor 
& his heirs, all the coals in all or any of tlie said 
lands & premises, together with free liberty for 
them, the feoffor his heirs, & his & their assigns 
& servants, at all times thereafter, during the time 
that he, the feoffor, & his heirs should continue 
owners & proprietors of the demesne lands of F., 
to sink & dig pits, or otherwise to sough & get 
coals in all & every the lands & premises, & to sell 
& carry away the same with carts & carriages, or 
otherwise to dispose of the same coals at his & 
their free will & pleasure ; he, the feoffor, & his 
heirs, paying to the feoffee, liis lieiis, & assi|inis, 
such satisfaction for the damages as two neigh- 
bouis, indifferently chosen by the feoffee & feoffor, 
their heirs, & assigns, should from time to time 
award. The heirs of the feoffor having for a 
valuable consideration conveyed to a purcho^r 
in fee the manor of F. & its demesne lands, with 
its appurtenances, & all the coal mines under, 
amongst others, the lands in question, etc. : — 
Held : the coals were, by the exception, reserved 
to the feoffor in fee, & therefore they passed to the 
purchaser ; &, also, the latter was entitled, under 
the express liberty reserved, to enter upon the 
laud, to dig pits, & get the coals, so long as he 
remained owner of the demesne lands : — Senible : 
the express liberty is not restrictive of that which 
would be implied by law to get the coals, ^.the 
purchaser would be entitled to an incidentiorright 
to get them co-cxt(jnsive with his estate. 

The incidental power would warrant nothing 
beyond what was strictly necessary for the 
convenient working of the coals ; it would allow 
no use of the surface, no deposit upon it to a greater 
extent or for a longer duration than should be 


PART xm. sect: 2. 

992 i. ExtetU of implied rig?Us — Ada 
neceaaary for convenient worWncj.l— 
CONIAGAS MINXB V. COBALT & JaJIIK- 


>N Meat Co.. Goniaoab Minbs, Ltd. 

Jacobson & Blais (1910), 15 
. W. R. 761 ; 20 O. L. R. 622.— CAN. 

992 Ii. .1— Bank op Scot- 

AND r. Stewabt (1891), 18 K. (Ct. of 


Bess.) 957 ; 28 So. L. R. 735.— SCOT. 

992111. .1 — Anderson r. 

M*Cbaoken Bbotoers (1900), 2 F. 
[ Ct . of Seas.) 780 : 37 So. L. R. 587 : 
7 S. L. T. 427.— SCOT. 
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necessaiy, no attendance upon the land of un- 
necessary persons. It would be questionable at 
least, whether it would authorise a deposit upon 
the land for the purposes of sale, & whether it 
would justify the introduction of purchasers to 
view the co^s. The express power gives great 
latitude in these respects. ... It has therefore 
its necessary use . . . though it work nothu^ 
in restraint of the incidental right which A. & his 
heirs would otherwise have had (Bayley, J.). — 
Caudigan (Earl) v. Armitaoe (1823), 2 B. & C. 
107 ; 3 Dow. & By. K. B. 414 ; 107 E. B. 356. 


Annotaiims :—Av\ti. llogers v. Taylor (1857), I H. & N. 
706. Distd. Clegtr V. Clegg (1801), 3 Gill. 322 ; Goold v. 
Great Wo8tA)rn Deep Coal Co. (1865), 2 Do G. J. & Sui. 
000. Consd. Huiiiilton v. Graham (1871), L. li. 2 Sc. Ik 
Dlv. 166. Refd. BiUlon v. Denning (1826), 5 B. & C. 
812 ; Doe d. Douglas v. Lock (1835). 2 Ad. & El. 705 ; 
Easlom Arclilpolago Co. v, R. (1853), 2 E. & B. 856 ; Proud 
r. Bates (1865), 6 Now Rep. 92 ; Savlll t>. Bothell, 11902J 
2 Ch. 523 ; Thomson ti. St. C^atharine's College, Cambridge 
& Mappin’s Masbro* Old Brewery, elxs. (1918), 118 L. T. 
758. Hentd. Seratton v. Brown (1825), 1 B. & C. 185 ; 
Blackett v. Royal Exchange Assce. (1832), 1 L. J. Ex. 
101 ; Wickham v. Uawkor (1840), 7 M. &; W. 63 : Morris 
V. Rhydydefed Colliery Co. Glamoiganshiro (1858), 5 
J ur. N. S. 339. 


993. .] — Durham & Sunderijvnd 

By. (Jo. V. AValker, No. 1027, pos/, 

994. Boring through Upper stratum.] 

—(I) The upper veins or seams of coal of a tract 
in the forest of Dean were awarded or “ galed ” 
by the Crown, under 1 & 2 Viet. c. 43, to A., 
with the reservation that the underlying veins 
might be awarded or “ galed ” to tiie other parties, 
but to be so worked as not to impede or injure 
tlie working of tracts already allotted ; &> the veins 
underlying A.’s allotment were afterwards awarded 
or “ gjiled ” io B. : — Held : the restriction in the 
reservation only applied to the mode of working the 
lower seams when they were reached by the galee 
thorc*of, A did not limit the right of granting 
liberty to sink shafts through the upper seams ; 
also B. could not be restrained by injunction from 
sinking such a shaft. 

(2) The galee, who is the grantor in the restir va- 
tion, has no other estate or interest under liis gale 
tlian the right of getting the seams of coal which 
arti giunted to Ixim ; & after he has gotten the 
coal has int^'rest ceases, & the space occupied by 
the co^ that has been won is vested in the Crown 
who i*emains owner of all that is not granted 
(Lord AVestbury, C.). 

(3) Where there is a general reservation or 
exception the right or powers complied in suoJi 
i*oservation or exception sliull not be restrained or 
abridged by afilrTnativc words expressive of paH of 
that which is implied, because a general power 
which is incident or implied shall not be restrained 
by a particular power given by the grantor in the 
afilrmative, which the grantee had before. In 
such a case the maxim “ expressum facit cesnare 
iadium ** does not apply, & the words giving the 
special power shall not restrain the general power, 
because they are in the affirmative only (Ixxrd 
Westbury, C.). — Goold r. Great AVestern 
Deep Coal Co., Great Wes'iern Deep Coal Co. 
v. Goold (1865), 2 De G. ,T. & Sm. 600 ; 6 New 
Bep. 357 ; 13 L. T. 109 ; 29 J. P. 820 ; 11 Jur. 
N. S. 865 ; 13 W. B. 1111 ; 46 E. B. 508, L. 0. 

Annotations : — Ocnercdlv, Mentd. Proud v. Bates (1865), 13 
L. T. 61 ; Uaylos v. Pease & Partners, [1899] 1 Ch. 507. 


995. .] — Where a railway co. 

purchase under their statutory powers some of the 
underlying minerals as well as the surface of land, 
the rights Sc obligations which arise from the 
purclu^e as between the co. & the owner of the 
remaining minerals, are determined by Bailway 
Clauses Consolidation Act, 1846 (c. 33), ss. 77-85, 
not by the common law. 

At common law, where, by agreement, the upper 
portion of land is sold, the mines being reserved, 
without any express stipulation, 1 think a necessary 
implication arises in favour of the mine owner, that, 
if he cannot get the coal otherwise, he may, working 
in a reasonable way, bore through the upper 
land which is sold to get at the mine. Under the 
statute, where the upper portion of the land is taken 
compulsorily, leaving the mine, I think the 
implication must be the same (Lord Esher, 
M.B.).— Be Gerard (Lord) & London Sc North 
Western By. Co.’s Arbitration, [1896] 1 Q. B. 
459 ; 64 L. J. Q. B. 260 ; 72 L. T. 142 ; 43 W. B. 
374 ; 11 T. L. B. 170 ; sub nom. Ke London & 
North Western By. Co. & Gerard (IjOud), 14 
B. 201, V. A. 

Aunolaiimut : — Reid. Gluiiiorfirauslilni CJaual Navitfulitin Co. 

V. Nixon *8 NavIgaMon tJo. (1901), 85 L. T. 53 ; Munchostor 

Corpii. V. Now Mo 88 Collloiy, 11906] 1 Oh. 278. Mentd. 

He Carlisle Sc Northuniborland County CJouncil (1011). 19 

Jj. G. R. 50 ; L. Sc N. W. Ry. v. Howloy Park Coal & 

(Jaimol (Jo., [1911] 2 Ch. 97. 

996. Permanent destruction of sur- 

face.] — 39 Geo. 3, c. 21, which enabled (icciesiastical 
corpns. to sell lands for the redemption of the land 
tax, provided in sect. 12 that no mmcrals belonging 
to any lands sold by such (;orpn. should pass in 
toy conveyance of such lands either by express or 
general words, but should be always absolutely 
excepted Sc reserved as fully as if expressly 
excepted in the conveyance. Land Tax Bedemp- 
tioA Act, 1817 (c. 100), contained enactments 
confirming invalid sales under the fh’st Act. In 
the interval between the two Acts a prebendary 
sold lands, I'oserving in the conveyance the pipe 
Sc potter’s clay thereunder to tlie prebendary for 
the time being, except within 20 perches from the 
houses Sc inclosurcs forming part of the lands sold : 
— Held : the subsequent confirming enactments of 
Land Tax Bedemption Act, 1817 (c. 100), s. 25, 
did not BO ratify the conveyance as to give validity 
to the exception from the I'cservations, but all the 
clay under the lands conveyed was reserved to the 
prebcndaiy Sc his successors in title, & they had 
the powers of working the same incident to the 
reservation thereof under the first-mentioned Act. 

Thei*e will be a declaration that defts. are not 
entitled to work or get the clay so as to desti-oy, 
injure or let down tlie surface of the lands com- 
prised in the indenture (Hai^, V.-C.). — WuiD- 
BouNE V, Ecclesiastical Comrs. for Engiand 
(1877), 7 Ch. D. 376 ; 47 L. J. Ch. 129 ; 37 L. T. 
346. 

997. .] — Marshall v. Borrow- 

DALE Pl.UMBAGO MINES & MANUFACTURING CO., 

I/TD. (1892), 8 T. L. B. 275. 

998. Quarrying.] — Bell v, 

W 11 . 8 ON, No. 2, auie. 

999. Necessity for express 

reservation.] — IIext v. Gill, No. 41, ante. 

1000. Compensation.]— Case in 

which compensation for damage done to an 


999 1, Permanent destruc- 

tion of surface — Necessity for express 
reservation ,\ — ^Whon the owner of land 
grants a lease of the minerals ho 
retains a right to support of the 
surface, unless an intention that he is 
not to have that right is mado plain 


by the lease. — B lackiiaj.l Coal Co., 
Ltd. V, Shrives (1904), 23 N. Z. L. R. 
872.— N.Z. 


999 ii. . I— Dixon 

V. White (1883), 8 App. Cas. 833 ; 
10 R. (a. of Sees.) (H. L.) 45 ; 20 

Sc. L. R. 541.— SCOT. 


o. Ancillary rights — Deposit of soil 
from quarry on sar/occ.]— The lessee 
in working the quarry, oast the soil 
& refuse upon a portion of the land in 
the possession of the lessor Sc immedl- 
atoly adjoining the quarry: — Held: 
the lessee had a right to do so as 
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Sect. 2.~^^^aff^w^en}o^^ of Btaface. Sect, 

estate was awarded once for all, so as to tsAe away 
right of action for subsequent damage against 
defts., who were held to be not wrongdoers, but 
persons exercising their rights of mining operations 
oyer the land of pltf., subject to paying compensa- 
tion for the permanent injury thereby occasioned 
to the said estate. — Great Laxby Mining Co. v, 
Cl^UE (1878), 4 App. Cas. 115 ; 27 W. R. 417, 

1001. Temporary disturbance of 

surface.] — Whidborne v. Ecclesiastical Comrs. 
FOR ENGiiAND, No. 996, ank. 

1002. .] — Marshall v. Borrow- 

DALE l^UMBAGO MINES & MANUFACI’URINO Co., 

Ltd. (1892), 8 T. L. R. 276. 

1003. Ancillary rights — Provision of repair pits 
for sough.] — A. & B. being severally seised of 
pai*cel8 of woody ground, & B. having other lands 
adjoimng to his woody ground, & intending to make 
a colliery under his giound, A. grants to B. his 
heiis & assigns, libei’ty for him, his heirs & assigns, 
to carry up a sough or drain through A.’s woody 
ground into B.*s woody ground, & ^so liberty for 
B. his heirs & assigns, to make two little sough 
pits in A.*s woody ground, for the more easy & 
safe carrying up the tail of the sough, one of which 
was to be covered in as soon as conveniently 
might be after making the sough, & the other to 
be kept open for examining the sough so long as was 
necessary for that purpose, & no longer : & B. 
covenanted that he, his heirs & assigns, would not 
damage the trees growing on A.’s woody ground, 
nor get any of the coals under it, except what 
should arise in the drift of the intended sough, 
& that A., his heirs & assigns, from time to time 
& at^ all times after might go down into any pit 
OP pits of B., his lieiis or assigns, to discover 
whether any coals of A., Ids heirs or assigns, 
should be gotten ; & that B., his heirs &> assigns, 
should repair any injury to A.’s fence, etc. : — 
Held : by the grant to B., his heirs, etc., of the 
libeity of making the sough in A.’s land the 
liberty of making sought pits at any time after- 
wards, while the object of the grant remained, being 
necessary for the purpose of repairing the sough, 
passed as incident thereto : & the use of such sough, 
for the carrying up of which into B.’s woody ground 
liberty was granted, was not confined to the getting 
of coals under B.’s woody ground, but extended 
also to the adjoining lands of B. : & the liberty of 
making new sough pits for necessary repairs of the 
sough, after the two original sough pits had been 
covered in by mutual consent, was not controlled 
by the special ^ liberty given for making such 
original sough pits, the uses of which were limited 
py grant ; it appearing upon the face of it that 
the grant of the sough w^as intended to liave 
continuing operation while any coals in B.’s 
woody ground & adjoining lands remained to be 
gotten. 

It wuld be very illogical to deduce a conclusion 
frem the terms of a deed comprehending covenants, 
without which one of the parties could not have 


certain righto, & from their not expressly granting 
matters wMch would pass as incidents without 
being mentioned at all, that such matters in the 
nature of incidents were intended not to be 
granted (Lord Ellbnborough, C.J.). — Hodgson 
V. Field (1806), 7 East, 613 ; 3 Smith, K. B. 638 ; 
103 E. R. 238. 

■dmu^ion : — Cardigan v. Armltago (1823), 2 B. & C. 

1004. Deposit of mineral on surface.] — 

Cardigan (Earl) v. Armitage, No. 992, ante. 

1006. .] — Marshall v. Borrowdale 

Plumbago Mines & Manufacturing Co., Ltd. 
(1892), 8 T. L. R. 275. 

1006. Introduction of strangers on to sur- 

face — Prospective purchasers of minerals.]-— Cardi- 
gan (Earl) v, Armitage, No. 992, arde. 

1007. Erection of machinery — Engine house 

& pond for supply of engine.]-^By a deed dated 
m 1630, the grantor conveyed in fee, farm land in 
the manor of A., in the county of Northumberland, 
** excepting & reserved out of the grant all mines 
of coal within the fields & territories of A. afore- 
said, together with sulficient wayleave & stayleavc 
to & from the said mines, with liberty of sinking & 
digging pit & pits,” with a covenant by the 
grantees that they, their heirs & assigns, ” should 
give such accustomed recompense for Egging & 
breaking the ground witliin A. aforesaid, in which 
any pits should thereafter happen to be sunk 

wrought, as forrtierly had been usually given & 
allowed there in like cases.” By another deed 
of the same date, same parties conveyed in fee 
farm, to other persons, lands in the manor of H., 
adjoining A., with a like exception, reservation, 
& covenant. Qu, : whether under this reservation 
of a ” sufficient wayleave ” the coal owner had 
now a right to make a railway, for the purpose of 
carrying the coals from the mines for shipment 
with cuttings & embankments, & fenced in so as 
to exclude the owner of the soil ; — Held : (1) the 
right was not confined to su(;h ways as were used 
at the time of the grant ; (2 ) under the reservation 
of liberty of sinking pits, the right of erecting a 
steam engine, & ^ other machinery necessary for 
draini^ them, with all proper accessories passed 
as incident thereto ; (3) under the reservation in 
the former deed, the coal owner could not carry 
over A. coals got in H., although forming part of 
the same mineral field. 

(4) To an action of trespass for breaking pltf.’s 
close, & laying a railroad thereon, deft, justified 
under the reservation in the above deeds. Pltf. 
new assigned to the plea, that the trespasses were 
committed on other & different occasions, & to a 
greater extent than was necessary, & for other & 
different purposes, & on other parts of the close ; 
to which there was judgment by default : — Held : 
on these pleading, pltf. could' not dispute that 
some species of railroad was within the reservation, 
but the question was whether the railroad was 
constructed in a direction or in a manner un- 
authorised by the reservation. 

As the coals in aU the setuns are excepted, a 
right to dig pits for getting those coals reserved. 


incidental to his liberty of (luarryinsr. — 
n C?“’T99 — (1877), I. R. 
A ™ ^ doum railH.}— 


idon house, & wore not entitled to lay 
down iron plates or rails along the 
road. — Galbraith’s Trustee v, Eo- 
LINIUN Iron Co. (1868), 7 Maoph. 
(Ct-of Soss.) 167 ; 41 So. Jur. 93;— 
SCOT. 


— Mlnei-al tenants a 
QUlred right trom a proprietor to m 
which was the only aooei 
to his mansion house : — Udd : tl 
imneral tewts were not eutiUod 1 
manner inoonsistoi 
with its use as the aoooss to the uuu 


r. Sidfsidence Otrough excavaiUin hy 
premoua occupier— LiabilUv of present 
occupier,] — ^A coal minij^ co. is not 
liable for damages caused by a sub- 
Btdence of the surf aoo ooonrring during 
its occupation, but resultingfrom an 
excavation made by a piovlous oooupier. 


— Stbllarton Town v, Acauia Coal 
Co. (1898), 31 N. S. R. (19 R. & G.) 
261. — GAN. 

t. .] — ^White’s Tbustem 

V, Hamilton (Duke) (1887), 14 K. 
((^. of Sess.) 697 ; 24 3c. L. K. 395. 
— SCOT. 

a. Whether mine proprietor has con- 
trol over surface iproprietor,] — Where 
the property of the soil has been 
separated from that of ooal below it. 
the proprietor of the ooal cannot 
coutml the proprietor of the soil in 
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all things that are depending on that right & 
necessary for the obtaming it,” are reserved 
also. . . . Consequently, the co^ owner had, as 
incident to the liberty to dig pits, the right to 
lix such machinery as would be necessary to drain 
the mines, & draw the coals from the pits. Tlie 
case finds that the steam engine which was erected, 
was necessary for the winning & working the lower 
seams, wliich are the principal seams in that 
coalfield ; & therefore deft, had a right to erect 
it. The pond for the supjily of the engine, & the 
engine house, seem to have been necessary 
accessories to such an engine, & were therefore 
lawfully made (Parke, B.). 

Deft, has by his conduct shown that a railway 
in that direction was unnecessary & pltf . is entitled 
to recover for the damage occasioned by it 
(Parke, B.). — Dand v. Kinohcote (1840), 0 
M. VV. 174 : 2 Uy. & Can. (^as. 27 ; 9 Ji. J. Ex. 
279 ; 1.^)1 E. it. 270. 

AniwiaiUms : — Ah to (1) Apld. llojrors v. Taylor (1857), 1 

H. & N. 700 ; Nowcomoii v. CouIhoii (1877). 5 Ch. D. 133. 

Oonid. Einoh v. O. W. Uy. (1879), 5 Kx. D. 254. Beld. 

UiHhop V. North (1843). 11 M. & W. 418; llosUick v, 

Sidohottoin, Hidebottoiu r. BoBUick (1852), 10 Jur. 1013 ; 

A.-(l. V. Cambridiro C^oiiHiiinors Gan Go. (1808). L. It. 0 Eq. 

282 ; Wolldon v. llutterley Co., |1920] 1 Ch. 130. Auto (4) 

Diatd. Bidder r. North Stullordshlre Uy. (1878). 4 Q. B. D. 

4 1 2. ]Md. Hamilton v. Urahain (1871), L. R. 2 Sc. & Div. 

106. Generally » Hentd. Pheynoy v. Vicary (1847), 10 

M. & W. 484. 

1008. - Appropriation of minerals in over- 
lying strata.] — Goolij v . GitKAT Western Deep 
CU)A ii Co., Great Western Deep (-oal Co. v. 
Goold, No. 994, ante, 

1009. Removal of overlying strata.] — 

Bobinson V. Milne, No. 92, ante, 

1010. Liability to fence shafts & workings.] — 

A person entitled to the minerals under the land 
of another, with li(!ence to make a mine shaff. 
opening into it, is, in the abstmee of any stipulation 
to the cord rary, under a legal obligation io the 
owner of the surface, soil to fence the shaft so as 
to prevent its being a source of danger to his cattle 
which may be upon it ; is liable l.o an action for 
injury accruing to those cattle for want of such 
fencing. — Williams ik Groiutvit (1892), 4 B. & S. 
J19; 2 New Pep. 419; 8 I.. T. 458 ; 27 J. P. 
992 ; 9 .Tur. N. S. 1227 ; J I W. K. 889 ; 122 E. li. 
410 ; sub 7 ioin, GKoucorr v, Williams, 22 L. .1. 
O B 227 

Distd. Oreut Luxey Minhifir Co. r. Claqiio 

( 1 878), 4 App. CoH. 115. Apld. Uuwkeii v. Slioarer (1887 ), 

56 h. J. Q. B. 284. 

1011. Remedy for wrongful deposit of spoil — 
Measure of damage.] — Defts. having trespassed on 
pltfs.’ land by tipping spoil thereon from their 
colJiery : — Held : the amount of damages was not 
to be assessed by ascertaining merely the diminu- 
tion in value of pltfs.’ land, but the principle of 
the wayleavc cases, Martin v. Porter, No. 567, 
ante; Jegon v. Vivian, No. 701, ante ; & Phillips 
V. Homfray, Fothergill v. Phillips, No. 548, anie, 
applied ; namely, that if one person witliout leave 
of another uses the other’s land for his own purposes 
he ought to pay for such user ; therefore, as to so 
much of the land as was covered with spoil, the 
value of the land for the purpose for which it was 
used by the wrongdoers ought to be taken into 
account ; as to the rest of the land the measure 
of damages was the diminution of the value thereof 
to pltfs. by reason of the wrongful acts of defts. — 
Whit WHAM v. Westminster Brymbo Coal &> 


Coke Co., [1896] 2 Oh. 538 ; 65 L. J. Ch. 741 ; 74 
L. T. 804 ; 44 W. B. 698 ; 12 T. L. B. 496 ; 40 
Sol. Jo. 620, C. A. 

Aniwtation Diftd. Walker v, Murphy, [1915] 1 Ch. 71. 


Sect. 3.— RIGHTS OF WAY. 

Sub-sect. 1. — In General. 

See , generally . Easements, Vol. XIX., pp. 93 
et sexi » 


Sub-sect. 2.— Mining Ways and Wayleaves. 

A. In General. 

1012. Whether dominant owner entitled to ex- 
clusive user.] — 1 )eft. has only the liberty of passing 
over this land for the ])iirpo8e of carrying his coals, 
&; cannot prt^vent any other person from using it 
(Buller, j.).-' R. V. JoLLiFFE (1787), 2 Term Bep. 
90 ; 1 Bott. 9th od. 192 ; 100 E. B. 50. 

^wno<«/um« Beld. R. e. Bell (1798), 7 Term Rep. 698. 

Hentd. K. r. London Corpu. (1790), 4 Term Rep. 21 ; 

K. r. ElliH (1813), 1 M. & S. 652 ; Roberts r. Aylesbury 

(1853), 1 E. & B. 423 ; IMmlico Tram. Co. v. Greenwich 

(1873), L. R. 9 Q. B. 9. 

1013. Nature of interest— Incorporeal heredita- 
men^- Grant of wayleave reserving royalty.] — 

The owner in fee of land demised to a railway co. 
for a tenn of y Hal's a wayleavc over his hand, with 
the light to make & use a railway thereover, 
reserving to himself, his heirs & assig^ns, a periodical 
payment on coals, et(;., canied over any part of 
the I'ailwayscompreliendod in the co.’s special Act 
to Poii B. These railways included the one in 
resTiect of wliich the wayleave was granted ; but 
subset|m‘ntly coal was carried to Port B. over a 
part of one of t he railways comprehended in the 
Act whicli was not on t he land of the lessor : — 
Held : the amount was payable in respect of the 
hereditaments demised, & on the lessor’s deatli was 
payable t.o the reversioner. 

Th<^ interest conferred upon the railway co., 
namely, a wayleave ovt'r land of tlie grantor, with 
the right to rnakt? a railway thereover, & with the 
ot her powers given to them, is, in iny judgment, an 
“incorporeal hereditament, a luopci’ty, & an 
estate capable of being inherited by the heir,” 
if granted to an individual, “ jfc of being assigned 
to a purchaser.” If is a “ tenement ” wdthin the 
delinition of Lord Coke (1 Inst. 20 a), being an 
inheritance concerning or annexed to or exercisable 
within a corporate inheritance (Byrne, J.). — 
North Eastern By. Co. v. IIahtings (Lord), 

1 1900] A. C. 290 ; 99 L. .1. Ch. 519 ; 82 L. T. 429 ; 
19 T. L. B. 225, H. L. ; affg. S. C. svb nom. 
Hastings (Loud) v. North Eastern By. Co., 
11S99J 1 Ch. 959, C. A. 

Hentd. Brown r. Peto. [1900] 2 Q. B. 653 ; 

A.-G. V. Taniworth R. D. C. HllOl), 85 L. T. 190 ; 

Diumen’B Land Co. t>. Table Cape Marine Board, [1906] 

A. C. 92 ; Eokersley v. Witran Coal & Iron Co. (19i0), 102 

L. T. 264 ; Houg-Kong & China Gas Co. v. Glen (1914), 

110 L. T. 859 ; Watmiam v. East Africa Protectorate, 

[1919] A. C. 533. 

B. General Wayleave. 

See, generally. Easements, Vol. XIX., pp. 7 
et seq. 

1014. Whether waggon way included.]— P it 

V. Claverinth (Lady) (1729), 1 Bam. K. B. 
218; 94E. B.215, L. C. 


his use of It.— D unlop’s Trustem v. 
Corbet & McNair (1809), 15 Fao. CoU. 
333.— SCOT. 

b. Surface damages— What arMUfdB 
to.]— Neill’s TRUsTHacs v. Dixon. 
LtdT (1880), 7 B. (CL of Seas.) 741 ; 


17 So. L. R. 496 .— scot. 

0 . .] — It depends on the 

construction of eaoh partlonlar con- 
tract whether the expression ** sur- 
face damages ** includes damages 
arlalng from aubsldenoe of the ground 


caused by underground mineral work- 
ings, or is limited to damages arising 
from operaUons on the surface. — 
Hallpennt V. Dewar (1898), 85 R. 
(Ct. of Sees.) 889 ; 35 So. L. R. 696 ; 6 
S. L. T. 30.— SCOT. 
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Mines, Minerals and Quarries. 


Bed, 3 . — Righia of way: 8tib-aect. 2, B., C. <fe D.] 

1015. .] — Under the grant of a free & 

convenient way for the purpose of carrying coals, 
among other articles, the grantee has a right to 
lay a framed waggon way. Under a grant of a 
way from A. to B. in, through, & along a particular 
way, the grantee is not justilied in making a 
transverse road across the same. — Senhousk v. 
Christian (1787), 1 Term Bep. 560 ; 99 E. R. 
1261. 

AnnoUUions : — ^Distd. He lildder & North Staffordshire Hy. 
(1878), 4 Q. B. I). 412. Conid. Pwllhaoh Colliery Co. r. 
Woodman, [1816 ) A. C. 034. Reid. Blakesley v. whloldon 
(1841), 1 Haro, 176. Mentd. Tail Vale Ry. v. Cardiff Ky., 
[191711 Ch. 299. 

1016. Whether construction of railway autho- 
rised — Reservation of ** sufficient wayleave.**] — 
Band v. Kingscotb, No. 1007, ante, 

1017. Nature of user authorised — User for pur- 

S ose apart from working of mine.] — P roud v. 
lATES, No. 17, a7ite> 

1018. User for carriage of foreign minerals.] 

— Eardley V. Granville, No. 497, ante, 

1019. .] — (1 ) The predecessors in title 

of dcfts. were owners in fee simple of land, including 
both the surface & the strata below the surface. 
They conveyed the land to pltfs.* predecessors by 
a deed which contained an exception & reservation 
of “ all mines & veins of coal in or under *’ the 
land. Dcfts. & their predecesBoi‘s worked the 
coal mines under the land & made an underground 
road which was not conhned to the seams of coal, 
but was cut also through the adjacent strata. 
Along this road they carried coal obtained from 
mines beyond the limits of the land conveyed to 
pltfs.* predecessors : — Held : by virtue of the 
exception, the property in the strata below the 
surface remained in defts. sufficiently to entitle 
them to construct roads therein & use them in any 
way they pleased. 

(2) Coals &: coal mines mean, I apprehend, when 
unopened mines are spoken of, nothing more nor 
less than the veins or seams of coal underlying the 
surface (Warrington, J.). 

(3) “ Mines ” unquestionably include not merely 
the bed of coal, but tlie workings of the coal, & 
the cavity after the coal has been removed 
(Warrington, J.). — ^Batten Pooll v, Kennedy, 
[19071 1 Ch. 250 ; 76 L. J. Ch. 162. 

.] — See, also, Easements, Vol. XIX., p. Ill, 

Nos. 710-713. 

Ways & wayleaves reserved under inclosure Acts.] 
See Commons, Vol. Xl., pp. 66, 67, Nos. 913-910. 

C. TVayleave of Definiie Kind, 

1020. Reservation of waggon ways — Construc- 
tion of raiiway.j — Pltf. was a lessee for a term of 
twenty-one years of prebendal lands, there being 
reserved to the lessors the woods, underwoods, 
mines, quarries, seams of clay, with full & free 
authority & power to enter & cut down, & to dig, 
^n, work, get, & cany away same, with free 
ingress, egress, waylcave, & passage to & from the 
same, or to or from any other mines, quarries, &; 
seams of clay, on foot & on horseback, &; with carts 
& all manner of carriages ; &; also aB necessary 
& convenient ways, passages, conveniences, 
privileges, & powers whatsoever, for the purposes 
aforesaid, & particularly of laying, miudng, & 
granting waggon ways in & over the demised 
premises, paying reasonable damages. The Vice- 
Chancellor, inclining to the opinion that the 
reseiwation did not enable the lessors to grant to a 
public CO. a licence to make a railway for the 
purpose of conveying passengers &; general 
merchandise, but was only intended to enable the 


lessors or their grantees to convey mineral produce 
&; wood from the demised lands to or from amacent 
lands, gifted an injunction, restraining the lessors 

their licencees from proceeding to make a railway 
for the former purpose, previous to the precise 
extent of the reservation being ascertained by the 
decision of a ct. of law. Upon affidavits filed by 
the licencees, stating, that the proposed railway 
was intended to bo used for purposes & objects 
which should be held to be within the terms of 
the reservation ; that the primary purpose of the 
railway was to convey mineral produce, & the 
scheme of general traffic a secondary object ; & 
showing, that there was a considerable quantity 
of coal in the neighbourhood of the demised land, 
the injunction was dissolved : — Held : this being 
a question for a ct. of law, upon the construction 
of the reservation, the property ought to be 
protected, pending the necessary trial at law ; 
& it was made a condition of granting the in- 
junction, pltf. should proceed to a tri^ of the 
question at the earliest possible opportunity. — 
Farrow v, Vansittart (1839), I Ry. & Can. Gas. 
602, L. 0. 

Annoiaiion : — ^Refd. Bowser r. Maclean (1860), 2 De Q. F. 

&; J. 415. 

1021. Grant of right to make roads & ways — 
Construction of railways & tramways.] — Coals & 
iron-works were demised, together witn lands, & 
mines under other lands not included in the demise, 
with liberty to the lessees to make & use roads 
and ways *’ over any of the lands, & to do all such 
other acts upon the lands as should be necessary 
for the purposes of the works," & the lessees cove- 
nanted to uphold & keep in good repair the fur- 
naces & other works, houses & other buildings 
then standing & which during the term should be 
erected built on the demised land & all other 
the demised premises, & at the expiration of the 
term to deliver up the property & “all ways & 
roads in, upon or under same lands “ in such good 
order that the works might be continued by the 
lessor: — Held: (1) this covenant did not extend 
to trams fastened to sleepers not affixed to the 
freehold, which the tenant had placed upon roads 
for the purpose of using them as tramways, & 
the landlord therefore was not entitled to an 
injunction to restrain the tenant from disposing 
of them during the term. 

(2) It is quite clear, as it seems to me, that 
“ roads & ways ’* would not in all cases extend to 
railroads or tramways, & 1 apprehend, therefore, 
it must depend upon the nature & purposes of the 
instrument, taken in connection with such evidence 
as majr be receivable upon the subject, whether, 
upon its true construction, the words “ roads & 
ways ” as there used were or were not intended 
to include & extend to railroads or tramways 
(Turner, L.J.). — ^Beaufort (Duke) v. Bates 
(1862), 3 De O. F. & J. 381 ; 31 L. J. Ch. 481 ; 6 
L. T. 82 ; 10 W. R. 200 ; 46 E. R. 926 ; »uh nom. 
Bates v. Beaufort (Duke), 8 Jur. N. S. 270, 
L. JJ. 

Annoialiona: — As to (1) Retd. Turner v. Cameron (1870), 

L. R. 5 Q. B. 300. Generally, Mentd. Re RloliardH» Ex p. 

Astbury, Ex p. Lloyda Banking Co. (1869), 4 Ch. App. 

030 ; Re Armytago, Ex p. Moore & Robinson’s Bonldng 

Co. (1880), 28 W. R. 924. 

1022. Right of passage over accommodation 
bridge — Laying tramway on bridge.] — An estate 
was intersected by a canal under the powers of its 
Act, & an aooommodation bridge was built by the 
CO., over which a private road, leading across the 
property to a high road, was carried. Goal pits 
were opened upon the estate, which, when the 
canal was made, had been used as a farm. For 
some time the coals were carried down to the canal 
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by a tramway which did not cross the bridge. The 
coal owners subsequently carried the tramway 
across the bridge, excavating the soil of the road- 
way on the bridge & approaches, in order to carry 
their coals to a line of railway on the other side of 
the property. An action for trespass having been 
commenced, & a writ of injunction applied for by 
the canal co., the coal owners submitted to 
judgment in the action for £1 damages & costs, & 
gave an undertaking not to repeat the trespass 
complained of. The coal owners having a few 
months afterwards again laid down the tramway, 
but without bi'cakin^ the soil on the bridge : — 
Held : the undertaking given by dofts. formed a 
good ground for the interference of the ct., without 
going into the question of the right of defts. to 
make the tramway. — Neath Canal Co. v. 
Ynisarwed Hesolvbn Colliery Co. (1875), 10 
Ch. App. 450, L. JJ. 

1023. Grant of ** waggon or cart road ” — Laying 
railroad or tramway.] — H., being the owner of 
certain land & the mines thereunder, by indenturo 
conveyed the sui*facc to C. but lie excepted & 
reserved a “ waggon or cart road ” of the width of 
18 feet, to be at all times thereafter kept in repair 
at his own costs & charg(*s : — Held : these words 
would not enable H. to lay down a railroad or 
tramway for the can*iage of coals raised from 
neighbouring collieries belonging to him . — Re 
Bidder & North Staffordshire Ry. Co. (1878), 

4 Q. B. D. 412 ; 48 L. ,1. Q. B. 248 ; 27 W. R. 
540 ; 8uh 7iom, Bidder v. North Staffordshire 
ItY. Co., 40 L. T. 801, C. A. 

Jnnotations : — Consd. Kiifirby I'ortland (^onionfc Co. v. 

L. & N. W. Ky., [1U08] 1 K. H. 1125. Befd. Joicoy r. 

N. K. lly., [1907J I K. B. 402. 

IJ. Wayleave for Defined Purpose* 

1024. User for other purposes not permitted — 
Grant for ail purposes except carriage of coals — 
Carriage of coals not authorised.] — Where a land- 
owner suITercd the public to use, for several years, 
a road through liis estiitc for all purposes, except 
that of carrying coals :--Held : this was either a 
limited dedication of the road to th(! public or no 
dedication at all, but only a licence revocable ; 

a person caiTying coals along the road after notice 
* not to do so, was a trespasser. Semhle : there may 
be a limited dedi(;ation of a highway to the public. 
— Stafford (Marquis) v, Coyney (1827), 7 
B. & C. 257 ; 5 L. J. O. S. K. B. 285 ; 108 PJ. R. 
719. 

Annotatume : — Mentd. Lo Novo v. Milo-End Old Toviii, 

VoHtry (1858), 4 Jur. N. S. 860 ; DawoH v. UfiwkiiiH 

(186U), 7 Jur. N. 8. 2C2 ; Hildreth v. AduniHon (1860), 8 

C. B. N. H. 587 ; A.-O. v. Homer (No. 2), 11U13] 2 Ch. 

140. 

1025. Grant for agricultural purposes- 

Carriage of minerals not authorised.] — User for 
twenty years of a way to a field used only for 
agricultural purposes does not give a right of way 
for mineral purposes. The owner of a field, with 
a right of way to it through an occupation road, 
agreed to sell the surface of the field reserving the 
minerals. The field had never been us<^d for 
mining, & the vendor did not appear to have any 
present intention of working the minerals ; — Held : 
(1) the vendor, having had a right to use the road 
for agricultural purposes only, could not prevent 
the purchaser from so altering the road as to make 
it unfit for the use of the vendor in working the 
TwiTiftralH under the land agreed to be sold ; (2) even 
if the vendor had a right to use the road for 
minerals, inasmuch as he had no present intention 
of wortog the minerals, the ct. would not 
interfere. , ^ 

We cannot grant a mandatory injunction unless 


he lias clearly made out his right & I think also 
unless he made out that he had a present want of 
using tlie road (Meujsh, L.J.). — ^Bradburn v* 
Morris, Morris v. Bradburn (1876), 3 Ch. D. 
812, 0. A. 

1026. Wayleave for mineral railway-^User 

of railway for general traffic not authorised.] — 

Farrow' v. Vansittart, No. 1020, ante. 

1027. .] — Case by a reversioner 

again^ a railway co. for entering & making a 
railway on liis land. Plea, that, before the 
ro version of pitf., the Dean & Chapter of Durham 
were seised in fee, & by indenture between them 
& plif. demised to pltf. the lands in question for a 
term “ excepting & reserving the mines under the 
same, with power to dig, win & carry away the 
mines, with free ingress, e^ss & regress, way- 
leave & passage to & from the same, or to or from 
any otlier mines, lands & grounds, on foot & on 
horseback, & with carts & all manner of carriages, 
& also all necessary & convenient passages, 
conveniences, privileges & powers whatsoever, for 
the purposes aforesaid, & particularly of laying & 
making & granting waggon ways in & over the 
last-mentioned premiscis or any part thereof.” 
Defts. then justified the making the railwav as 
the servants of the Dean & Chapter, & by their 
authority. Replication, admitting the seisin in 
fee of the Dean & Chapter, & tlie demise to pltf., 
& that he had no otlier title except under such 
demise, de wjuria, etc. On the trial it appeared 
that the railway co. liad made a double line of 
railway on jiltf.’s land, under a deed executed by 
the Dean & Chapter, & authorising the co. to make 
such a railway for the conveyance of passengers, 
goods, coals, wfirc‘S & merchandise. The railway 
was constiTicted for the purpojwi of conveying 
general goods & passi?ngc‘rs as well as coals, but 
had not been actually ao used, & the railway was 
not more than was necessary for the carriage of 
the coals likely to be sent along it from the county 
with which it communicated. The judge directed 
the jury that, if they thought the railway waa made 
for other ])urposes as well jus for the carriage of 
coals, pltf. was entitled to their verdict : — Held : 
(1) iC the railway was such a railway as the oo., 
at the time when it was made, might lawfully 
make for the purposes of winch, when made, they 
might lawfully use it, pltf., as roversioner, had no 
ground of complaint by reason of the intention of 
the c;o. also to use the railway for other purposes 
for which they had no right to use it & the direction 
of tlie judge was wrong; (2) the proper 
construction of the exception clause in the in- 
denture of demise by the Dean & Chapter to pltf. 
was, that the clause gave the Dean & Chapter, 
not a general power of making ways & granting 
wayloaves for all purposes, but for the limited 
purjKise only of getting the excepted minerals ; 
(8) the proper question for the jury was, not 
whether tlus railway was made for other proses 
{IS well as for the carnage of coals & minerals, 
but whether at tlie time when the road was made 
it hod become necijssary or expedient for the co. 
to make a road for the purpose of getting the 
excepted minerais, & if so, whether the road 
actually made was a proper road for that pur- 
pose, assuming it would be used for no other 

osc. 

o are clearly of opinion that the ways referred 
to in the exception m this case aro confined to 
ways necessary or proper for enabling the lessors 
to get the matter excepted (Tindal, O.J.). — 
Durham & Sunderland By. Co. v. Walker 
(1842), 2 Q. B. 940 ; 2 Gal. & Dav. 320 ; 3 Ry. & 
1 Can. Cas. 36 ; 114 B. R. 864 ; aub nom. Walus v. 
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Mines, Minebals and Quaebies. 


Sect. 3. — RigMa of %oay: Svib-aect. 2, D. & E. ; auh- 
aed. 3t A.^ B. C. Sect. 4: Sub-aect. 1.] 


Harrison, Durham & SuNDBRiiAND Ky. Co. v. 
Walker, 11 L. J. Ex. 440, Ex. Ch. 

Annotations : — As to (1) Refd. Hamilton 
L. R. 2 So. & Div. 166. As to (2) Difltd. Mid«ley v, 
Richardson (1845). 14 M. & W. 595. Be!d. Bowes v. 
Havensworth (1855). 15 C. B. 512. 

1028. .] — A landowner offered a 

wayleave for a railway over his land to an Iron 
Mining co. for sixty years, upon the payment of 
triple damages only. The co., pending a suit by 
them for specific performance, sold its line to a 
railway co. for public traffic, who procured an 
Act authorising them compulsorily to purchase 
the land in fee over which the wayleave had been 
granted : — Held : there had been a variation as to 
the parties & the subject-matter of the contract, 
& there was no right to specific performance. — 
Meyneij. tK Surtees (1855), 3 Hm. & G. 101 ; 26 
L. .T. Ch. 267 ; 25 L. T. O. S. 227 ; 1 Jur. N. S. 
737 ; 3 W. B. 535 ; 66 E. R. 681 , L. C. 

Annotation : — Conid. Bonooke v. Chadwicko (1856). 4 W. R. 


687. 

1029. Grant for carriage of minerals from 

particular mines — Carriage of foreign minerals not 
authorised.] — Dand v. Eingscote, No. 1007, ante. 

1030. .] — ^An Act of Parliament 

for inclosing ilie moors & commons within the 
manor of I^nchester, in the county of Durham, 
contained a saving of all the seignoral rights of 
the Bishop of Durham as lord of the manor, & 
also i)rovidcd, that the bishop & his successors, 
& their lessees & assigns, should at all times there- 
after work enjoy all mines quairies lying under 
the said moors, & commons, together with all 
convenient & necessary ways & wayleaves over 
same, & full & free libeiiy of making & using any 
new roads or wagon ways over same, & for that 
purpose to remove obstructions, etc., of winning 
& working the said mines & quarries belonging to 
the see & bishopric of Durham, wheresoever same 
should be, & of leading & carrying away all the 
coals, minerals, etc., to be gotten thereout, or out 
of any other lands & grounds whatsoever, etc. ; — 
Held: this clause entitled the bishop to carry 
over the lands inclosed under the Act, not only 
coals & minerals got within or under those lands, 
but also those got out of any other mines belonging 
to the see of Durham ; but not to carry coals, 
etc., got out of other mines worked by the bishop 
but not belonging to the see. 

It is unreasonable to suppose that the legislature 
meant to give powers whereby damage might 
accrue to the occupier, for which he was not to 
receive any compensation, cither from the bishop 
or from the fund provided by the Act (Bolfe, B.). 
— Midgley V, Richardson (1845), 14 M. & W. 
.595 ; 15L. J. Ex.257 ; 153 E. R. 613. 

Anr^ation : — Ap]trvd. Hedley v. Fenwick (1864). 3 H. & C. 

See, further. Easements, Vol. XIX., p. 112, 
Nos. 715-718. 


E, Direction of Way. 

See, generally. Easements, Vol. XIX., p. 117. 

1031. Effect of absence of defined route — 
Whether shortest practicable route must be fol- 
lowed.] — The power given by a local Act, enabling 
the proprietor of a mineral district to make roads 
& railways over lands of other persons from his 
mines to the canal, does not restrict him to the 
shortest practicable route, but enables him to 
adopt any more circuitous route which, in the 
hona fide exercise of his judgment, he may find 


expedient, provided the point at which he joins 
the canal is within four miles of the boundary of 
his estate. 

Saving time by avoiding a lock : — Held : a 
sufficient reason for preferring a more circuitous 
route for this purpose. — Richards v. Richards 
(1859), John. 255 ; 23 J. P. 726 ; 70 E. R. 419. 

1032. Deviation from defined route — Effect of 
acquiescence.] — Mold v. Wheatcropt, No. 1033, 
post. 


Sub-sect. 3. — Remedies. 

A. For Obstruction. 

See, generally. Easements, Vol. XIX., pp. 120 
et scq. 

1033. Damages.] — Where an Act of Parliament 
authorises the constiuction of a railway over the 
land of another, upon making compensation, & the 
railway is made without authority from the owner 
of the land, but is afterwards used for fifteen 
years with his knowledge, he will not be permitted 
to interfere with the possession. All he is entitled 
to is to have the compensation assessed & paid. 

If the tramroad had been originally made with- 
out the authority of the owner of the land, & the 
owner having full notice of its existence had allowed 
pltf. to remain in possession of it without inter- 
ference for 1 5 years, all that he could now do would 
be to require compensation for the damage 
occasioned to the land (RoMiLliY, M.R.). 

It makes no difference, in this view of the case, 
that the railroad was substituted for the tramroad, 
& that the railroad takes a different direction 
over these lands from that which the tramroad 
took (Romtlly, M.R.). — Mold r. Wiieatcboft 
(1859), 27 Beav. 510 ; 20 L. J. Ch. 11 ; 1 L. T. 
226 ; 0 Jur. N. S. 2 ; 54 E. R. 202 ; subsequent 
proceedings (1860), 30 L. J. Ch. 508. 

1034. Injunction.] — The lessees of a colliery 
having agreed to grant to the lessees of a neigh* 
bouring colliery licence to use a right of way 
enjoyed by the fonner, & the owner of the first 
colliery, having granted to the second lessees the 
same right of way during a teim of years, & after- 
wards by assignment from the first lessees become 
possessed of the first colliery, & the right of way, 
an injunction was granted to restrain him from 
removing the materials, & destroying the way. — 
Newmarch V. Brandling (1818), 3 Swan. 99 ; 
36 E. R. 789, L. C. 

1036. .] — Mold v. Wheatcropt, No. 1033, 

ante. 

B. In Case of Wrongful User. 

See Easements, Vol. XIX., pp. 120 et seq. 

1036. Injunction — Right of way wrongly 
claimed.] — ^Powell v. Aiken, No. 461, ante. 

1037. .]— Wright V. Bitt, No. 895, ante. 

1038. .] — Phillips v. Hompray, 

Fothergill V. Phillips, No. 548, ante. 

1039. .] — Eardley V. Granvilt^, No. 

497, ante. 

1040. Mandatory injunction — Aperture 

made in adjoining land.] — Powell v. Aikf^, No. 
461, ante. 

1041. Ralls wrongfully laid.]— Neath 

Canal Co. v. Ynisarwed REsbLVEN Colmery 
Co., No. 1022, ante. 

C. For Trespass. 

See, generally. Easements, Vol. XIX., pp, 122 
et seq. ; Trespass. 

1042. Damages.]— Monmouth Canal Co. v. 


PART Kill. SECT. 8, SUB-SECT. 8.— C. 

d. Damms— Manner of asssssmeni-^Appdnltmad of Albert MininoIOo. (1854), 3 Ml, 39.— CAN. 
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Part XIIT. — Easemrnts and Rights affecting Mines. 


UAllt’OKD (1834), 1 (V, M. & It. 014 ; r, Tyr. OS ; 
4 L. J. Ex. 43 ; 149 E. It. 1220. 

Mentd. J3easloy v. Clarko (183(5). 2 Uliig. 

N. G. 705 ; Tloklo v. Brown (183(5), 4 Ad. & Kl. 309; 

Onley v. GarjUner (1838). 4 M. & W. 496 ; Hollins r. 

Vorney (1884). 13 Q. B. D. 304 ; Gardner v. Hodgson’s 

Kingston Broworlos Co., [1900] 1 Ch. 592. 

1043. User of way In unauthorised direc- 

tion.] — S enuouke t?. CiiiusTiAN, No. 1015, ante, 

1044. — .] — A private Act of I'arlianierit 

for inclosing the waste land of a manor reserved 
t() the lord &; his assigns all mines, etc., together 
with all convenient necessary ways, etc., then 
already made, or th(*roattcr to be madcs & liberty 
of laying waggon- ways, etc., at his &. their free 
will ^ pleasure, ito to do all such other works, acts, 
& things as might he necessary or <!onvenient for 
the full &; compl(*te <mjoyment thereof, in as full, 
ample, & beneficial a manner as if that Act had not 
been made. An action of trespass having been 
brought against the lord’s assignee for laying a 
waggon-way over one of the allotments in an 
impi*oper dir<»ction manner : -//M : the real 
<|U(*stion to bn decided by tlie jury was, whether 
the waggon-way had been laid in such a direction 
as a person of rea.sonal)le. skill would have selected ; 
<V:- wliethor tlie mode adopted was such as a prudent 
])(irson would liave ado]jted if lie had been making 
the road over his own land, & not over the land 
of another. — ^Abson v. Fkston (182.‘1), 1 B. A'. (-. 
11)5 ; 1 L. J. O. S. K. 13. 1)1 : 107 E. K. 7.1. 
Aimntaiion : — ^Mentd. Taylor v. BrltlHh Legal Life Assoc. 

(1925), 94 L. J. Ch. 284. 

1045. .J— I)\N!) V. Kingscote, No. 

1007, anf(\ 

1046. User for improper purposes — Carriage 

of “foreign” minerals.]— Da \ i) r. XrNcjsroTw, 
No. 1007, anfr. 

1047. -.] — iMii)(iLi':Y V. UiciiAiiD- 

SON, No. 10.‘10, attir. 


1048 . — -IMtf. A deft., were 

tenants in common of a seam of coal A- culm, 
about IS incdies in width under lands at 13. bedong 
ing to pltf., A dt*ft. lield an (.‘Xiiross grant of the 
right to get Ids sliare of those minerals. Deft, 
also owned the minerals under adjacitint lands, A 
in getting those minerals 1 m‘ had worked out the 
seam wldcli was ludd under the tenancy in common, 
thereby forming gall(»ries of some feet in heiglit, 
by whi(di he eaiiied Ids foreign ” minerals A 
obtained V(!iitilat-ion l-o his own mines ; — Jlctd : 
deft, bad no right to wayloave through the 
galleries foi-med along the line of the seam of 
coal A culm, A must account A pay compensation 
to idtf. as for a trespass, but i)ltf. could make no 
claim against deft, in r(‘s])ect of air leave. — 
J\)WELL Vu KERMAN (1887), 5 T. Ji. It. 1158. 

Measure of damages.| — See Part V., Sect. 2, 
sub-sect. .5, A., anir. 


Sect. 4.— RIGHTS AS TO WATER. 

Sub-sect. 1. — Use <»r Water. 

As to natural rights of riparian proprietor.] — 

See Easements, Vol. XIX., pp. 145 H seq, ; 
Waters A Watercourses. 


1048. Who is a riparian owner — Lessee of mines 
under land adjoining a stream — Not In possession 
of surface adjoining stream.] — An allegation that 
pltf. was possessed of mines, lands A premises, 
A of right ought to have had A enjoy, A still of 
right ouglit to have A enjoy the water of a stream 
which had been used 1 k) flow alongside the said 
lands A premises, is not supported by proof that 
pltf. w'as a h^ssce of mines under land adjoiidtig 
the stream, with a grant from the surface owner of 
the use of the water for colliery purposes. — 
Insole v. .Tames (1850), 1 II. vV: N. 2413 ; 27 Tj. T. 
O. S. 222 ; 4 W. It. 080. 

1050. Lessee of colliery distant from river— 

Being also lessee of intervening surface land.] — 

The site of colliery works a mile from a river but 
connected wit h it by a strip of land about a chain 
in widtli, is not *a riparian tenement, which 
expre.ssion connotes a r(;asonable proxindty to the 
liver. 

In 1024 pK.f. demised to (lefts, for ninety-nine 
years the minerals under ImiuI (joloured red, 
containing .‘>57 acres inoi*e or le.ss, A also the surface 
of the land coloured blue coutainiug 5 acres 2 roods 
12 piilcs up to the middh^ of th(^ river Alyn. 

By (i.auso 8 defts. wer(‘ given th(» right to 
construct A use a mineral railway upon the surfacu^ 
of the blue land l.o bo uschI solely for the purpo.se 
of the colliery working the? demised minerals, A 
clause 0 provided that (hdts. (ujidd take A use 
water from any stream or W'ater(;oui*se (lowing 
through or alongside tlu* land (coloured red, A 
jiump A Hb)r(^ the sanu* for th(‘ pur[)oses of their 
(tolli(‘ry, Defts. used the minimal railway to 
carry building A otiicu* mal-crial nec(\ssary for the 
building of a miimrs’ village n(*ar t lu^ colliery. 

The blu(3 land was a chain in width for th(3 
half a mihi of its c‘xtent- from Mm* riv(*rside, A the 
remaind(‘r of thi; site of Mu* I’ailway t-o the colliery 
was ac(piire(l by d4*f(.s. p.'iitly from pltf. A partly 
from otliers. 

Defts. (iairied watc‘r fiom tlui river to their 
(tolliery by watormain laid alx )ut IH inches below 
the surface* of tin* blue* land A took ()()0,00() gallons 
of writer (»a(th w(*ek from tin* riv(*r, while the plant 
permitted of Mm* taking inorci than three times 
that amount. On Mm* (*vi(Jenc(^ it was decided 
tJiat the river Alyn did n«)t (low through or along- 
side the land coloured red. J*ltf. w'as a lower 
riparian owner, A claiinc'd Miat defts.’ colliery was 
not> a riparian (‘lenient, A that they were not 
(mtith^d, as owners of the surface of t he blue land, 
to the riglits of riparian ownt*rH, A if th(*y were, 
Muir user t)f tiM? wat(*r was not an authorised 
user, ’riie w'atfu* taken by deft, from tlie river 
was not restored but was converttMl into steam ; — 
Held : (1 ) Mie (k*mise of Mm? blue land constituted 
th(i defts. riparian pro]>i*iet.ors, but were not 
entitled to take A use the water exc(?pt on or in 
connection with tli(3 riparian t-cmement, A the 
(‘.oilier y works were not a ri]>arian tememont, whicli 
expression connoted a reasonable proximity to the 
river ; (2 ) the taking of the water for extraordinary 
purposes w'ithout returning it to the river, was an 
unauthorised user, A as it amounted to a complete 
diversion of part of the river, A a confiscation of 


PART XIII. SECT. 4, SUB-SECT. 1. 

e. LdabilUy of owner or lessee of 
mincA — It is Incumbcut on persous 
mining on Crown lands uml(*r minor’s 
rights, to U 80 a Btr(3am, Uowlng past 
the ground on which they arc mining, 
in snoh a way as not to injure the 
land or the water of those below thorn. 
— Campbell v. Ah Chonu (187U), l 
V. R. (Law) 25.— AUS. 

f. Water rights — Jurisdiction of Gold 

J. VOL. XXXIV. 


Commissioner — To refuse water right 
not required for mining purpose ^.] — 
Ckntke Stah Mini VO Co. v, Buitish 
Columbia SotrrwEiiN Ry. Co. (1901), 
21 C. L. T. 491; 8 B. C. U. 214.— 
CAN. 

g, Yo refuse application 

for domestic, purposes pending applica- 
tion for record.y—Ue WATER Clauses 
CONSOUDATION AoT, 1897, Wau Eaule 
CONSOLTOATE n MlNlXO & UEVEI^)!*- 


MEi^T Ck)., Ltd. v. British Columbia 
Southern Ry. Co. (1901), 8 B. C, H, 
374 ; 1 M. M. Cos. 422. —CAN. 

h. .] — Graves t». Mc- 

Donnell (Y. T.) (1905), 3 W. L. R. 
329.— CAN. 

k. Whether judicial or 

administrative .,] — Carpenter v. Cal- 
LIGAN (Y. T.) (1905), 2 W. L. R. 488,— 
CAN. 

l. Hydraulic lease — Confers no 

AAA 
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Bed, 4. — Rights aa io icaier: Sub-sect. 1. ] 

the rights of pltf, as lower riparian owner, it was 
not necessary for pltf., in order to secure relief, to 
prove damage or the future possible acquisition 
of prescriptive rights by defts. — ^Attwood v, Llay 
Main Colliekies, I1920J Cli. 444 ; 95 L. J. Ch. 
221 ; 134 L. T. 208 ; 70 Sol. Jo. 205, 

1051. Acquisition of right to conduct water over 
land — By .artificial stream— Prescription.] — (1) A 
right to the flow of water along an artiflei^ cut 
over the soil of another cannot be acquired under 
the Proscription Act, 1831 (c. 71), unless the 
(ui-cumstances under which the cut was made show 
that it wiw intended to be of a permanent character. 
J I . oi!cui)W‘d clay works &, for the more convenient 
use of them, in 1830, under an agreement with G., 
with the consent of G.*s landlord, made a leat 
f>r artificial cut for the purpose of conducting water 
from a biook flowing over the land in G.’s occupa- 
tion, to his works. Pltf. in 1835 succeeded 11. 
in the occupation of the clay works, & continued 
for upwards of twenty yeai*s, without interruption, 
tli(^ enjoyment of the leat ; notwith- 

standing pltf. had no notice of the agreement 
between If. & G., there was evidence from which 
tlie jury might And that pltf. liad not enjoyed the 
stream for twenty years as of right. 

(2) One wdio by lease or by licence from the 
own<‘r of Uie soil has the right of digging &> working 
clay, or minerals, thereunder, has such an interost 
in the soil as will entitle him to claim under the 
Prescription Act, 1831 (c. 71), i\ right to the flow 
of wa.t/<U‘ over the surface, b^ a twenty years* 
user. *l'he rights of tin-bounders according to the 
customary law of Cornwall to the usci of water 
within their f in-bounds, for the purpose of stream- 
ing their tin, will not prevent the acquisition by 
anotlier of a nrescriptive right under the Proscrip- 
tion Act, 1831 (c. 71), to the enjoyment of the 
water by a twenty yeai-s’ user ; nor will this right 
be afTecU-d by an agreement with the tin-bounders 
for a money payment to abstain from fouling the 
water by streaming their tin theroin.— Gaved v, 
Mautyn (1805), 19 C. li. N. S. 732 ; 34 L. J. 0. P. 
353 ; 13 L, T. 74 ; 11 Jur. N. S. 1017 ; 14 W. R. 
02; 144E. R. 974. 

AnniAaiimis :^A8 to (i) Refd. Mason v, Shrewsbury & 
I^reford iiy. a«71), 25 L. T. 23tt. M to (2) Dlltd. 

1 Ch. App. 396. hmeralhi, 
Mentd. Lyell v. Huthflold, 11914] 3 K. B. 911, ^ 

1062. - _ ^ mine had from 

beforo tlie time of living memory been worked by 
fiinbounders, according to the custom of Cornwall, 
whi(?h enables any person to mark out a piece of 
waste ground, the owner of which does not choose 
to woi k the mines under it, & work them without 
tile consent of the owner, yielding to the owner 
a sharo* of the proceeds. The bounders had from 
bcifore the time of living memory used for the 
purpose of their works the water of an artificial 
wateroour^ arising in the land of another person. 
Ihe boundero abandoned the mine in 185tf, since 
which the owners had been in possession. A bill 
by the owners to restrain the diversion of the 
wateroou^ by the owner of the land in which it 
rose was dismissed by the judge, on the ground that 
thero WM no pnvity of estate between the owner 
& the bounders, & that the owner, therefore, 


could not claim an casement by proscription on 
the ground of their enjoyment of it : — ffeld : an 
injunction ought to be granted, for that it ought 
to be presumed that a right to use the waters h^ 
been acquired by arrangement with the owner of 
the mine as well as with the bounders. 

(2) The estate or interest of tin boundoi-s is of 
an anomalous character. They have a mere 
chattel, passing to exors., not to heirs, & they lose 
all their interest if they cease to work the mine. 
Their title is not derived from the owner of the 
land, though they are bound to make him a render 
dependent on the quantity of oro raised (TiOiii) 
Cranworth, C.). 

(3) The owners of the minerals in St. Austell 
have no common interest with the owner of the 
minerals in Roche thougli from their contiguity 
the mines may pass under one common name 
(Lord Cranworth, C.). — Ivimby v. Stockkr 
(1866), 1 Ch. App. 396 ; 35 L. J. Ch. 467 ; 14 
L. T. 427; 12 .Tur. N. S. 419; 14 W. R. 743, 
li. C. & li. JJ. 

1063. Defts. in 1834 demised 

to pltfs. the coal under the C. estate for fifty years, 
with powers to sink pits, make soughs, etc., erect 
engines, & make drains, etc., for supplying such 
engines with wafor, & also to do cei'tain otli(»r 
acts on the surface for the better draining & 
working the demised mines & any other mines of 
which pltfs. might become lessees under Die lands 
of any other persons. In 1 836 pltfs. took a lease for 
thirty-five years of the C. colliery from a neighboui*- 
ing landowner. In 1816 pltfs. made a drain about 
a mile long, chiefly on the C. estate, by which th(^y 
diverted a small natural stream on the C. (estate 
& brought it down to the O. Colli(u*y, whero they 
made reservoirs for Die water at considerable 
expensc‘. 3'lH‘y did not ask leaver to mak(i the 
drain, but defts.’ agent saw tlu^ work going on & 
encouraged it. Tn 1872 pltfs. became ownei*s in 
fee of the 0. Colliery. In 1884, when the lease 
from defts. expired, defts. stopped the drain &; 
diverted the water. Pltfs., claiming a right by 
prescription to the water, commenced this action 
to restrain them from doing so. The Vice- 
Chancellor of the C/ounty Palatine held that the 
watercourse was made under the powers of the 
lease & that the right to tlie water exiiircd at the 
end of the lease, & he dismissed the action : — 
Held : this dismissal was right, for that if the 
making the drain was not authorised by the leasts 
as to which the ct. gave no opinion, it was made & 
enjoyed, either under Du‘ belief of both parties 
that it was authorisc^d by the lease, or under a 
comity between landlord & tenant, & that there 
was no enjoyment as of right so as to give the 
tenant a riglit to Du‘ waD^r aflor Dk^ l(‘ase had 
expired. 

What is the right claimed ? It is a right of a 
peculiar kind, to enjoy an artiflcdal wat<^rcoui*se. 

. . . There may be two kinds of rights claimed ; 
first of all a man may claim a right to continue 
the enjoyment upon his land of the discharge on 
to liis land of an artificial flow of watqr from a 
watercourse made by somebody else above. T^t 
is a very difficult kind of right to establish. The 
mere discharge of water by an upper propiietor 
upon the land of a lower, may easily establish a 


rights paramoml to riparian rights^ 
hLONDY^ GOVKUNMBNT OONOES- 
V. McDonald (1906), 27 C. h, T. 
157 ; 3S S. C. U. 79.— CAN. 

m. ConsolidtUUm of water records.] 
—Where a mininff co. holds distinct 
water records acquired from different 
5^°*^ beopnsolidtttod.— 

ne \\ ATKR CLAUSBS ^NBOLIDATION 


ASIa? Power Co.. Ltd. 

^56^11can ’ 

n. Right to aUack water records — 
Invested partie^Holdera of records,] 
Ik?.®* ? status to complain 

diversion or misuse of water 
hJ ® water record unless 

no himBelf bolds such a record under 


Water dansos Ctonsolidation Act. — 
Spkuob Orebk Power Go. v, Muih- 
HKAD (1904), 25 O, L. T. 23 ; 11 

B. C. R. 68.— CAN. 

0. - — .]— Brown v. 

Spruce Cheek Power co. (1905). 
11 B. C. R. 243 ; 1 W. L. R. 143.— 
CAN. 

p. Water grant— Reneunil— Right of 
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riglit on the part of the upper proprietor to go on 
discharging, because so long as the discharge 
continues there is submission on the part of the 
lower proprietor to proceedings which indicate a 
claim of right on the part of the proprietor above, 
but it is difTicult for the lower proprietor to 
establish a right to have the flow continued 
(Bowen, L.J.). — Chamber Colliery Co. v . Hop- 
wood (1880), 32 Ch. D. 549 ; 55 L. J. Ch. 859 ; 
55 L. T. 449 ; 51 .T. P. 104 ; 2 T. L. R. 507, 0. A. 
Annotations :—Vlentd. Briiiokinau v. Matley (1H04). 73 

L. J. Ch. 160 ; A.-G. v. Horner (No. 2), [1013] 2 Oh. 140. 

1054. Liability of owner or lessee of mines — 
Artificial watercourse produced by draining of mine 
— Whether prescriptive right to continued flow of 
watercourse may be acquired — By lower proprietors.] 

— User of a stream of water producc^d by tlie 
artificial draining of a mimi, for twenty years or 
upwards gives no right to the party who has so 
used it, against the owners of the mine, or the 
pemons who have consti*ucted the watercourse, 
fiither at common law or under the Prescription 
Act, 1831 (c. 71), to have tlie stream continued in 
the same channel. 

Accordingly, about the year 1700, certain 
])ersons had in part constructed a sough, or under- 
gmund watercourse, called the (h*omfoi*d Sough, 
for tlu*. purposes of tlraining an extensive mineral 
field, in the district of the wapentake of 
Wirkswortli, in tlie county of Derby. By agree- 
mtmts with tlie owners of the mines, the sough 
was carried on & complettid ; & in 1738, the 
proprietors leased the soiigli for 999 years, for a 
liecuniary consideration. Wlien completed, the 
mouth of the Gromford Sough was in the village 
of eVomford ; & near to f he mouth was a stream 
of water, called the Bonsall Brook, into whicli the 
water of the sough discharged itsidf, forming a 
jun(!tif)n with the bi'ook. After the sough had 
i)<‘en constructed, & a constant flow of water 
conducted from the mines by moans of it, R. Ark- 
wright, as lessee, through whom i)ltfs. claimed, 
in 1772 constructed extensive cotton mills below 
i.h<i junction of the sough water with the Bonsall 
Brook, which mills have existed <wer since & been 
turned by the united waters of tlie Gromford 
Sough & the Bonsall Brook. In 1789, R. pur- 
chased the land on whicdi the cotton mills st>od, 
A the fee simple; in the mills & th(i manor of 
(^romford, including the lands through which the 
(■romford Sough was made;; & in 1830, A., 
the* lessor of pltfs., became the purchaser of the 
revcM’sion c*xpectant on the det<,*rmination of the 
lease for 999 years, & acquired a portion of the 
interest of those lessees by a conveyance from some 
of them. About the year 1771, another sough, 
(railed the Me(u* Brook Hough was commencerd by 
a CO. of proprietors, not connected with the 
(!romford Sough at a considerably lower level 
than the Gi*omford Hough, for the puriKifw of 
unwatering a further portion of same mineral 
field, wliich, from its lower position, was not 
relieved of water by the latter sough. Defts. 
represented those proprietors. In 1813 by agree- 
ment with the proprietors of the Gromford Hough, 
the Meer Brook Sough was extended ; & the 

water .being found to How into it, floodgates were 
constructed at its end, by which means when 
(;los(^d the water was still thrown back upon, & 
discharged by, the Gromford Hough ; but when 


opened, the water escaped through them ; & was 
thereby prevented from flowing to pltfs.’ mills. 
In 1830, the floodgates were entire^ removed, 
in order still further to extend the Meer Brook 
Sough, by which means the water was prevented 
from flowing down the Gromford Sough, to pltfs.’ 
mills. In an action by the owners of the mills 
to recover damages for this diversion of the water 
by defts. : — Held : pltfs. were not entitled to 
recover, because the Gromford Sough, being an 
artificial watc^T'course, made with the sole object 
of unwatoring the mines, & enabling their owners 
to get at the ores in the mineral field, pltf. had 
acquired no right to the use of the water of it at 
common law for any longer period than the mine- 
owners chose to continue it in that course for their 
own purposes ; &; pltfs. liad acquired no right to 
the water by viiiue of the Prescription Act, 1831 
(c. 71), as their enjoyment of it was not without 
interruption ” or “.of right ’’ as against defts., 
the owners of the lower level of the mineral field, 
within the meaning of that statute. — ^A rkwright 
V. Gell (1839), 5 M. & W. 203 ; 2 Horn & H. 
17 ; 8 L. J. Ex. 201 ; 151 B. R. 87. 

Annotaiions Consd. Magor v, Chadwick (1840), 11 Ad. & 
El. 571 ; Wood 1 ). Waud (1849), 3 Exch. 748. Apld. 
N. E. liy. t\ Elliot (1860), 1 John. & H. 145. Oonid. 
Gaved V. Murtyn (1865), 19 O. B. N. 8. 732. ANd. 
Burrows v. Lang, [1901] 2 Ch. 502. Raid. Greatrex v. 
Hayward (1853), 8 Exoh. 291 ; Beestoii v. Woate (1856), 

5 E. & B. 986 ; liroadbent v. liamsbotham (1856), 11 
Exoh. 602 : Hoots Minos Co. v. Loadliills Mines (1850), 34 
L. T. O. S. 34 ; Mason r. Shrewsbury & Hereford Ry. 
(1871), L. U. 6 Q. B. 578 : Angus v, Dalton (1877), 3 
Q. H. 1^. 85 ; Whitmores (Edeiihrldgo) v. Stanford, 119091 
1 Ch. 427 : Hchwunii v. Cotton, [1916] 2 Oh. 459. Hentd. 
Sampson v. Iloddinott (1857), 1 C. B. N. S. 590 ; Solomon 
in Vlntimrs* Co. (1859), 4 H. & N. 585. 

1055. .] — Chamber Col- 

liery Go. V. J I OP WOOD, No. 1053, ante, 

1056. Draining of wells on contiguous land.] 

— Tlie owner of land tlirough wliich water flows 
in a subterraneous course, has no right or interest 
in it which will enable hhn to maintain an action 
against a landowncjr, who, in carrying on mining 
operations in his own land in the usual manner, 
drains away the water from tlie land of the flrst- 
mentioned owner, & lays his well dry. Qu, : if 
the well had been ancient, whether there would 
have been any dilTercnce. — A cton v. Blundell 
( 1843), 12 M. & W. 324; 13 L. J. Ex. 289; 1 
D. T. O. H. 207 ; 152 E. R. 1223, Ex. Oh. 
Annotations : — Consd. DlckliiHoii v. Grand Junction Canal 

Co. (1852), 7 Exoh. 282. Distd. Ballacorkluh Sliver, Load 

6 Copper Mining C^o. v. Harrison (1873), L. Jl. 5 P. (J. 
49. Consd. JordoHou v. Sutton, Sonthcejatos & Drypool 
Gas Co., [1899] 2 Ch. 217. Bold. South Shields Water- 
works Co, r. Cookson (1815), 16 L. J. Er. 315 : Smith v. 
Koiirlck (1849), 7 C. B. 615 ; Wood v. Waucl (1849), 3 
Exch. 748 : Humphries v. Brogden (1850), 12 Q. B. 739 ; 
Chosuinore r. lUcdiards (1859), 7 11. L. Cas. 349 ; New 
River Co. v. Johnson (1860), 2 E. & E. 435 ; Baird v. 
Williamson (1863), 15 C. B. N. H. 376 ; H. v. Metropolitan 
Board of Works (1863), 3 B. & S. 710 ; Grand Junction 
Canal Co. v. Shugur (1871 ), 6 (Jli. App. 483 ; West Cumber- 
land Iron 8r. Steel Co. v. Kenyon (1879), 40 L. T. 703 ; 
Ballard v. Tomlinson (1885), 20 Ch. D. 115 ; Bower «. 
Handford (1889), 5 T. L. H. 570 : Bradford Corpn. 
Pickles, [1895] 1 Ch. 145 ; Salt Union v. Brunner, Mond. 
[1906] 2 K. B. 822. Mentd. Fay v. Prentice (1845), 1 
C. B. 828 ; Broadbent v. Ramsbottuun (1856), 25 L. J. Ex. 
116; He Trufort, Trafford e. Blanc. (1887), 36 Oh. P. 
600 ; Bradford Corpn. r. Ferrand, [1902] 2 Ch. 655. 

1057. - — J — Ballacokkisu Silver, 

Lead & Copper Mining Co. i\ Harrison, No. 
18, ante, 

1058. Prior grant by mine owner of 

land containing wells.] — By lease, dated 1827, 1). 


waranice to compenaatwn for erper^ 
in excess of Gravbs v. Mo- 

Donald (Y. T.) (1905), 1 W. L. R. 
325.— CAN. 

q. Applicaiion for renewal.] 

— Lightnino Creek Mining Co. r. 
Hope (1914), 28 W. L. R. 110; 17 


D. L. R. 641 ; 19 B. C. It. 586.— CAN. 

r. Right of lessees or locators to 
continuous flow of vniter.] — Ginac-a & 
Mourot V. McKrk Ounhouuatrp 
Hydraulic, Ltd. (1905), ll B. C. R. 
481.— CAN. 

t. Riparian rights — Curtailment hg 


statute in interest of miners,] — The 
common law rights of riparian pro- 

S rietors are so far abridged by Guld- 
elds Act, 1866, s. 6, as to givo the 
holders of minors* rights the power to 
take, divert, &, use the water of 
streams ou private landa ; but the 

A A A 2 
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Sect, 4 . — Rights as to tccUer: Suh-sects. Ida 2, A, (o). ] 

demised to W. a dwelling-house & fifteen closes 
of land, & granted all streams of water that miglit 
be found in four of those closes called the Clough, 
the Moorin Clough, the Brow, & the Marleds, 
excepting out of tlie dcniistj all timber & other 
trees, etc., mines & minerals, etc., stone, gravel, 
sand & clay, etc., & all streams of water, except 
those above granted, then being or thereafter to 
be found in or ui)on the premises demised, with 
power for D. liis heirs & assigns, & his & their 
servants & workmen, from time to time, to enter 
upon the premises, & to crop, fall, search for & 
make marketable'all or any of the before-mentioned 
articles ; to make any clay into bricks or tile on 
the premises, etc. ; & to divert or alter the course 
of any river, brook, spring, or water. There was 
a plan annexed to the lease showing a stream of 
water on the north side of tlie demised pi*emises 
& flowing through their whole extent from w'est 
to east. The Clough, the Moorin Clough, the 
Brow, & the Marleds, were situate on the banks of 
this stream. There was no other stream on the 
surface?. ))ut ceitain wells were in existence in those 
closes, & otliers were subsequently found i—lleld : 
the wells all water in the ('lough, the Moorin 
dough, the Brow, & the Marleds passed by the 
grant in question to W., k, that neither D. nor his 
lessees could work the mines so as to c\jt off the 
springs in the closes in question. — W hiteiip:ad v. 
Parks (1858), 2 II. & N. 870 ; 27 L. J. Ex. 100 ; 
157 E. R. 358. 

Annotaliona : — Consd. liallacorklHh Bli iT, Load, & Copper 

Mining Co. v. Harrison (1873), L. II. 5 i*. C. 49 ; Coodhurt 

r. Hyott (1883), 25 Ch. D. 182. 

1059. Obstruction of watercourse — Sub- 

sidence.] — Pltf, was entitled, for the purposes of 
his mill, to a supply of water, by means of a strc'am 
running through k over the lands of the deft. 
Deft, in working the minerals lying under the bed 
of the stream, had caused a subsidence of the bed 
to the extent of four feet for some distance. In 
order to maintain the original level of the stream, 
deft, had const/iucted embankments on either side, 
& there was no actual diminution in the supifly 
of water t.o pltf.’s mill. Upon bill for injunction, 
the ct. I'cfusod to make a hostile decree against 
deft., but by j-eason of the subsidence which had 
taken place in the hod of the stream, deft, was 
required to give an undertaking not to work the 
minerals in such a way as to obstruct or interfere 
with the flow k iiassage of the water to pltf.'s 
mill, staying further proceedings, giving no costs, 
but reserving liberty to pltf. to apply if occasion 
should require. — Elwell v. Crowtiier (1802), 31 
Beav. 103; 31 L. J. Ch. 703; 0 L. T. 590; 8 
Jur. N. S. 1004 ; 10 W. K. 015 ; 54 E. R. 1100. 

1060. Using water for purposes of steam.] 

' — Attwood V. Llay Main Collieries, No. 1050, 
anic, 

1061. Remedy for Infringement of rights — 
Obstruction of flow of water into mine — Order 
for inspection.] — Ennor p. Bauwell (1800), 1 
De G. E. k J. 529 ; S W. R. 300 ; 45 E. R. 400, 
L. JJ. 

Anrudatims: — Be!d. Bennott v. Gritnihs (1801), 3 £. Sc E. 

407 ; Lumb r. Beaumont (1884), 27 Ch. D. 350. 

1062. Injunction — Effect of ^‘standing 

by.**] — Injunction against draining, preparatory 


to opening a coal mine, with prejudice to a canal, 
before establisliing the right at law, refused upon 
laches for two years, peimitting expenditure. — 
Birmingham Canal Co. v. Lloyd (1812), 18 Ves. 
515 ; 34 E. R. 413, L. C. 

Annotations .*—00016. Rlpon v. Hobart (1834), 3 My. & K. 
109 ; G. W. liy. v, Oxford Worcester & Wolverhampton 
Hy. (1853), 3 De G. M. Sc G. 341. Retd. Wheatley v. 
Wostmlnstor Brj'mbo Coal Sc Coke Co. (1 869), 22 L. T. 7. 


Sob-sect. 2. Discharge of Water. 

A, Liability as between Adjoining Mine Oivncrs, 
(a) Dwcharge Due to Natural Agency* 

1063. In ordinary course of working — General 
rule.] — The owner of a mine at a higher level than 
an adjoining mine has a right to work the whole 
of his mine in the usual & proper manner for the 
purpose* of getting out the minerals in any jiart 
of his mine ; k he is not. liable for any water which 
flows by gr-avitation into such adjoining mine 
from works so conducted. But be has no right 
by punijung or otherwise to be an active agent in 
sending wat.er from his mine into the adjoinjng 
mine. 

If t.his ci*ut had been made for the purpose of 
turning water into pltfs.’ mine which would not 
otherwise have anived there ... we considt‘r 
that the action would lie (Erle, C.J.). — Baird v. 
Williamson (1803), 15 C. B. N. S. 370 ; 3 New 
Rop. 80 ; 33 L. J. C. P. Ipl ; 9 L. T. 412 ; 12 
AV. R. 150 ; 143 E. R. 831 ; sub nonu Williamson 
V. Baird, 10 .Tur. N. R. 152. 

Annotations ; — Apld. Rylands v. Fletcher (1868), L. R. 3 

H. L. 330. (ionsd. Crompt/On v. Lea (1874), L. R. 19 Eq. 

115. Refd. BmlUi r. Fletcher (1874), L. R. 9 Kxch. 64 ; 

HiimphrJcH v. CoiiBiim (1877), 2 C. 1\ D. 239 ; A.-G. v. 

Tomhiiio (1879), 12 (Jh. D. 214; Young v. Bankicr 

Distiller^’ (^o., 11893J A. C. 691. 

1064. .] — The rule that a mine owner 

must protect himscilf against water flowing from 
a neighbouring mine in the ordinary course of 
mining operations has no application to a case 
where the consequence of a man’s mining operations 
is the tapping of a river bed. k the precipitating of 
the water of the river into his own mine k thence 
into that of liis neighbour. The bill alleged that 
the result of cert.ain mining operations of defts. 
must inevitably be the tapping of a river bed, k 
the consequent flooding of the mines of doits. 
k pltf. ; k it further allegc'd, in substance, that 
the operations in question were not legitimate 
mining operations, k could not result in any good 
to defts. ; k it prayed for an injunction against 
defts. : — Held : the bill was sustainable. — C romp- 
ton V. Lea (1874), L. R. 19 Eq. 115 ; 41 L. J. Ch. 
(J9; 31L. T. 409 ; 23 W. R. 53. 

Annotation : — ^Refd. Wilson r. Waddell (1876), 2 App. Gas. 

95. 

1065. .] — If, in consequence of a mine 

owner on the rise working out his minerals, water 
coriit‘s by natural gravitation into the mines of the 
owner on the deep, the latter mine owner cannot 
maintain any action for the loss which thereby 
sustained. ... A mine owner is exempt from 
liability, for water whicli in consequence of his 
works flows by gravitation into an adjoining mine, 
only if liis works are carried on with skill & in the 
usual manner (Cotton, L.J .). — Hurdman v.North 


miners are not ontitlod to return the 
water into the stream In a polluted 
state. —BORTON v. Howr (1875), 3 
O. A. 6 ; 2 J. U. 97.— N.Z. 

a. Water licence — Priority of right 
— By priority of occupation ,] — St. 
BaTiiAx’a Channel Co. t». Watson 


(1886), 5 N. Z. L. 11. 184 (S. C.).— N.Z. 

PART Xlll. SECT. 4, SUB-SECT. 2.— 
A. (a). 

1063 i. In ordinary course of working 
— General rule,,] — A tenant of two 
adjacent fields of coal is not entitled 


to communicate the drain or level of 
the one to the other, but is hound to 
leave a harrior on march, to prevent 
the water of the superior field from 
flowing down on the inferior. — 
Wemtss (Earl) v, Hope’s Trustees 
(1809), 15 Fao. Coll. 161.— SCOT. 
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.iASTBKN llY. Co. (1878), 3 C. P. D. 1«8 ; 47 L. J. 
Q. B. 368; 38 L. T. .339 ; 20 W. B. 480, 0. A. 
Annotationa : — ^Mentd. Firth v. Bowling Iron Co. (1878), 3 

O. I*. D. 254 : Whalloy t>. Lancashire & Yorksmre Ry. 

(1884), 13 Q. B. D. 131 ; Gill v. Edouin (1894), 71 L. T. 

762 ; Jordeson v. Sutton Southooates & Drypool Gas Co., 

[1899] 2 Ch. 217 ; Maxey Drainage Board u. G. N. Ry. 

U912), 106 L. T. 429 ; Gerrard v, Crowe, [1921] 1 A. C. 

395 ; Ilford U. D. C. v. Beal & Judd, [1925] 1 K. B. 671. 

1066. — — ,] — Applts. would, no doubt, be en- 
titled in mining to excavate & remove the strata 
of minerals in the lands leased to them to any 
depth practicable to which they might choose iio 
go. If in doing so in the ordinary course of work- 
ing they should happen to tap springs or a water 
waste from which the water by gravitation rose 
to the surface &; ilowed down to a lower proprietoi*’s 
land, this must be submitted to ; but the mine 
owner is not entitled by pumping to increase this 
servitude or burden on one unwilling to submit to 
it by piunping up water whicli might never rise 
to the surface, or whicli might only do so more 
gradually & slowly & in much smaller volume 
(Lord Siiand). — Youno (.John) & Co. v. Bankikr 
DIST 1L1J3RY Co., [iSOIil A. C. 091 ; 09 L. T. 8^8 ; 
58 J. P. 100, n. L. 

Annotation Refd. iStolliuoyer v. Trinidad Lake Petroleum 

Co., [1918] A. C. 485. 

1067. Removal of supporting stratum of 

coal — Knowledge that removal would result In 
Inundation of adjoining mine.] — Srmblct it is the 
right of each of the owners of adjoining miiK^s, 
where neither mine is subject to any servitude 
to the other, to work liis own miruj in the manner 
wliich he deems most convenient beneficial to 
himself, although the luitural consequence may 
be that some prejudice will accrue to the owner of 
the adjoining mine ; so long as such prejudice 
docs not arise from the negligent or malicious 
conduct of his neighbour. 

Pltf. was possessed of a colliery, called A., & 
deft, of a colliery adjoining, called B., which was 
upon a higher level than A. Before deft, became 
possessed of colliery B., one Jones, who tlien held 
it, but/ between whom A deft, it was found, as a 
fact, that there was not any privity, either of 
contract or of estate, made tliree large holes, 
called thyrlings, in & through a vertical seam of 
coal, part of colliery A., ^ forming a barrier 
between the chambers in colliery A. & those in 
colliery B. At the time deft, lirst became the 
occupier of B. there was a largt^ subterranean 
body of water therein, which communicated with, 
& was fed by, springs in the neighbourhood. This 
water was on a higher level tlian ( he chambers of 
B., & separated from them by a thick horizontal 
bar of coal which was part of colliery B. The 
chambers of B. were on a higher level than the 
thyrlings above mentioned, & the thyrlings were 
on a higher level than the chambers of A. ; it, 
conse(iuently, the effect of removing the horizontal 
bar of coal in B. necessarily was, that the water 
above mentioned would, of itself, How into the 
chambers of B., & that a large portion thereof 
would also flow on of itself from the chambers of 
B., through the thyrlings, into the chambers of A. 
Deft., knowing that the thyrlings were then open, 
& that the effect of removing the horizontal bar 
of coal in B. would be as above stated, neveHhclcss 
did remove same, for the puri»ose of obtaining the 
coal, & so working his mine in the manner most 
advantageous to Mmself. In consequence of the 
removal of this horizontal bar of coal in B., the 
water Ilowed into the chambers of B., & thence, 
through the thyrlings, into the chambers of A., 
& inundated same : — Held : deft, was not re- 
sponsible for the injui^ so occasioned, — Smith v. 


Kenrick (1849), 7 C. B. 515 ; 18 L. J. C. P. 172 ; 
12 L. T. O. S. 550 ; 13 Jur. 302 ; 137 E. R. 205. 
Annotations: — Distd. Humphries v. Brogdon (1850), 12 
Q. B. 739. Consd. Scots Minos C!o. v. LoadhUls Mines Co. 
(1859), 34 L. T. O. S. 34. Apld. Baird v. Williamson 
(1863), 15 C. B. N. S. 376. Distd. Rylands v. Fletcher 
(1868), L. R. 3 H. L. 330. CoDsd. Crompton v. Lea (1874), 
L. R. 19 Eq. 115. Refd. Smith v. 'Fletcher (1874), L. it. 
9 Exoh. 64 ; West Cumberland Iron & Steel Co. v. Kenyon 
(1879), 11 Ch. D. 782 ; A.-G. v. Tomline (1880), 14 Ch. D. 
58 ; Jordeson v. Sutton Southooates & Drypool Gas Co., 
[1899] 2 Ch. 217 ; Salt Union v. Bnimier, Mond, [1906] 
2 K. B. 822; Gi-eyvensteyn v. Hattlngh, [1911] A. O. 
355. Mentd. Chasemoro v. Richards (1859), 7 H. L. Oas. 
.349; HodKkinson v. Ennor (1863), 4 B. & S. 229 ; 
Humphries r. Cuusins (1877), 2 C. P. D. 239 ; Angus v, 
Dalton (1878), 4 Q. B. D. 162 : Whalley v. L. & Y^. Ry. 
(1884), 13 Q. B. D. 131 ; Batchollcr v. Tunbridge Wells 
Gas Co. (1901), 65 J. P. 680 ; Hoai'e v, MoAlpluo (1922), 
92 L. J. Ch. 81. 

1068. Alteration In working resulting In 

Increasing flow.] — H, demised adjoining lead mines 
to the S. CO. iV: to the L. co. the latter being in a 
Jiigher level. The lijases wei'e substantially the 
same, & the lease to the S. co. contained a clause 
“ reserving always to II. & his tenants the L. co., 
or othi*r t(uiants of their lands, the use of all levels 
in ih<i 8. grounds, with power of sinking & driving 
within the wliole grounds in so far as same can be 
done without incommoding or interrupting the 
S. co.’s own proper works.” The L. co. having 
altered th(*ir mod(? of wenking within their own 
limits, wli(‘reby tlu'.y caused an increased flow of 
water into tlie levels of the 8. co. & other damage : 
— Held : Uie 8. (ro. were not entitled to an injunc- 
tion to restrain the L. co, from so altering their 
works within their own limits, for the latter co. 
were entitled to work in tlicir own way, & any 
damage caused by the L. co. was damnum absque 
injuria : but if the alteration Jiad been made by 
sinking 6c boring in the 8. grounds it would have 
been otlierwiso. — Scurrs Minios (’o. v, Leaduillb 
Mines Co, (1S59), 34 li. T. 0. 8. 31, H. \j. 

1069. Damming up water. I — Defts. working 

mines in two places, A. ite B., B. being to the deep 
of A., towards whicli the wat(q* from A. would 
naturally (low in a proper course of working, & to 
save ijunijung, Ht()pi)ed up tlie only opening 
between A. & Ik, so as to dam uj) tlie water in A., 
wliicli they abaiidorHul. 3"hc water thus dammed 
up rose so high as to ovorilovv by natural gravita- 
tion into pltf.’s mines, through openings made by 
predecessors of pltf.’s trespassing in deft.’s mines ; 
— Held : pltfs. were not entith^d to any relief, but 
inasmuch as defts. had in the lii’st instance, & 
until restrained by injunction, used artificial 
means, pipes, to send the water to pltfs.’ mines, 
the bill was dismissed without costs.- Lomax v. 
8tott (1S70), 39 L. j. Cli. 834. 

1070. Working resulting In tapping of river 

bed.] — CiiOMKroN v. Lea, No. 1004, ante. 

1071. Working resulting In cracking & 

subsidence of surface.] — (1) The riglit to work 
mines is a right of i)ropeity, whicli, wlien duly 
exercised, begets no responsibility. 

(2) The owner of minerals has a right to take 
away the whole of the minerals in liis land, for such 
is the natural course of user (Lord Blackburn). 

(3) Where mineral workings have caused a sub- 
sidence of the surface, & a consequent flow of rain- 
fall into an adjacent lower coal-lield, the injuries, 
being entirely from gravitation & percolation, are 
not a valid ground for any claim of damages. 

(4) ... Generally the owner of the surface made 
it matter of bargain for the benolit of the surface 
that when mines are worked out the surface should 
be restored. Where such a stipulation exists the 
owner or occupier of the surface has a right to 
complain if it be not restored, but that gives no 
claim to any one else (Lord Blackburn). — 
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8ecl, 4 . — Bighis 08 to water: Svb-aeci, 2, A. (a) & 

Wilson v, Waddell (1870), 2 App. Cas. 05 ; 35 
L. T. 639 ; 42 J. P. 116, H. L. 

AmtMixma ula to (1) Reid. Salt Unim ^ Brunner, Monel, 
119061 2 K. B. B22. As to (3) Diatd. Fletcto t>. Smith 
(1877), 2 App. Cas. 781. Oenerdllyt Bold. Hunlmau v. 
N. E. Ry. 11878), 3 C. I*. D. 108. Mentd. Pilnscp v. 
BelgraTla Estate (1895), 39 Sol. Jo. 381. 

1072, ,] — A mine owner will not be 

liable to the owner of an adjacent mine for injury 
occasioned to such adjacent mine, where euch 
injury proceeds from mitural causes, in themselves 
beyond his control, though his own acts may have 
conduced to produce the injury, if his acts have 
only been those of tlie proper &. ordinary working 
of his own mine, without default or negligence. 
But where for his own convenience he does some- 
thing, e.g,, divert the course of a stream, he must 
take care that the new course provided for it shall 
he sufficient to prevent mischief from an overflow, 
so that, even if that overflow should be directly & 
mainly occasioned by an act of nature, his own 
conduct in not so forming the new & diverted 
course for the stream of fonn & of sufficient 
capacity to carry off an accidental overflow of 
water, even of an exceptional kind, will be matter 
for consideration in determining the question of 
his liability. — Fletcher v. Smith (1877), 2 App. 
Cas. 781 ; avh nom. Smith v, Musorave, 47 
L. J. Q. B. 4 ; sub nom. Musorave v. Smith. 37 
L. T. 367 ; 42 J. P. 260 ; 26 W. li. 83, 11. L. ; affg. 
H. C. sub nom. Smith v, Fletcher (1874), L. li. 9 
Exch. 64, Ex. Ch. 

Annotations: — Apld. Crompton v, Loa U874), L. R. 19 Eq. 

i l5. Reid. Wffaon v, WaddeU (1876), 2 App. Ca«. 95. 

[entd. West V. White (1877), 4 Ch. D. 631; A.-G. v. 
Tomlluc (1879), 12 Ch. D. 214 ; Sharp v. Wilson, Kotheitiy 
(190.5), 93 L. T. 156 ; Grocnock Corpn. v, Cale. Ry., 
Greonock Coipn. v, Q« S. W. lly., LI 9171 A. C. 556. 
1073. Working negligent or malicious.] — Smith 
V, Kenrick, No. 1067, ante, 

1074, •] — Fletcher v. Smith, No. 1072, 

ante. 


(6) Discharge due to Agency of Owner, 

1076. Piercing barriers — Trespass.] — ^A declara- 
tion stated pltfs. & dbfts. were owners of adjacent 
mines ; defts. had trespassed on pltfs.’ mine, 
liad carried away a quantity of coal ; tliat water 
had arisen in defts.’ mine, against wliich, but for 
the trespass of defts., the coal would have been a 
sufficient barrier ; that thereupon it became & was 
the duty of defts. to prevent tlie water in their 
mine from flowing into pltfs.* mine ; yet defts. 
neglected their said duty, whereby the water 
flowed into pltfs.’ mine & prevented them from 
W’orking the same : — Held : a good count in case. 

There may, perhaps be a difference as regards 
the law*^ between the bander of a mine, & a fence 
above ground. If a wall is knocked down, the 
owner may maintain an action for the trespass ; 
but he cannot by omitting to rebuild it, hold deft, 
always resj)onsiblc for any consequential damage. 
But here, pltfs. say that the removal of the 
barrier is iiTcparable, &, therefore, the duty 
alleged in this declaration may well arise (POL- 


LOCK, O.B.).— FilfMSTONE V , Wheelby (1844), 2 
Dow. & L. 203 ; 13 L. J. Ex. 361. 

Annotations :—C00Md. Clegg v, Deardeu (1848), 12 Q. B. 

576. Diftd. Suiith V, Konrlok (1849), 7 0. B. 615. 

1076. .] — Plant v, Stott, No. 479, 

ante, 

1077. Consequential damage from In- 

flow of water.] — The owner of a coal mine ex- 
cavated as far as the boundary, which ho was by 
custom entitled to do, & continued the excavation 
wrongfully into the neighbouring mine, leaving an 
apeseture in the coal of that mine, through which 
water passed into it & did damage : — Held : the 
paity excavating was liable in trespass for breaking 
into the neighbouring mine, but not in an action 
on the case for omitting to close up the apeid/ure 
on his neighbour’s soil ; though a continuing 
damage resulted from its being unclosed, & there- 
fore, the facts being proved as above stated, deft, 
was entitled to the verdict. Qu, : whether, under 
such circumstances, a legal obligation attaches on 
the trespasser to use means on his own land for 
preventing the flow of water. But, if it does, As 
an action is brought for not using such means, the 
declaration must allege the duty specilically ; & 
pltf . cannot recover on a count stating merely that 
deft, wrongfully made the aperture & omitted for 
an unreasonable time to close it, whereby, etc. 
Nor can he recover at all for damage occasioned 
by the flow of water in consequence of the aperture 
remaining unclosed, if an action on the case has 
idready been brought for making the apeiiure & 
letting in the water, which -action was referred to 
arbn., & pltf. being made party to the reference in 
respect of any inj\ny to him by any of the matters 
alleged in the declaration in such action, has had 
damages awarded &. pfud to him for such injury ; 
although the damage last complained of is subse- 
quent to the award & payment.— C-legg v, 
Dearden (3848), 12 Q. B. 576 ; 17 L. J. Q. B. 
233; 11L.T.O.S.309; 12.Tur.848; 116E.K.986. 
Annotations : — ^Refd. Smith v, Kenrick (1849), 7 C. B. 516 ; 

Nicklln V, WilliaiiiB (1864), 10 Exch. 259. 


As to continuing damage generally, sre Damages, 
Vol. XVII., pp. 87-91. 

1078. Sinking Ac boring.] — Scots Mines Co. v. 
Lbadhills Mines Co., No. 1068, ante, 

1079. Pumping.] — Baird v, Wiluamson, No. 
1063, ante, 

1080. .] — Young (John) & Co. v. Bankieii 

PlSTJTJiEKY Co., No. 1066, ante. 

1081. .]— Lomax v. Stott, No. 1069, ante, 

1082. Construction of artificial channels or pipes.] 
— ^Baird V. Williamson, No. 1063, ante. 

1083. .]— Phillips v. Homfray, Fotiier- 

GILL V. Piiiijjps (1871), 6 Ch. App. 770, L. C. 
Annotations : — Apld. Whithorn v, Westminster Bryniho Coal 

& Coke Co,j 11896] 2 Ch. 638. Befd. Williams v. liagffctt 

(1877), 46 L. J. Ch. 849. 

1084. Conducting water through weak point in 
boundary.] — The barrier between two mines having 
been i)crforated, the owner of one of them arti- 
ficially conducted his water so as to pass by the 
perforations into the other, that mode of removing 
it from his mine being most beneficial to^himself, 
thereby causing irreparable damage to pltf. ; — 


PART Xm. SECT. 4, SUB-SECT. 2.— 
A. (b). 

b. Piercing barriers.] — Barnes f. 


e. .} — Deftu. who, in the 

absenoo of any onstom of the mines 
lUBti^ing such working, by picroing 
a barrier left in a tunnel connecting a 
shaft outside a diamond mine with 
their claims within the mine, thereby 


throw in a concentrated flow a body of 
water on pltf.’s claims in the mine, 
which water would not have come on 
to such claims in ordinary ooutse : — 
Held : guilty of negligence, & liable In 
damages for injury caused by such 
flow of water in stopping the working 
of pltf.*8 claims. — YioTOBiA Diamond 
Mining Co. v. De Beer’s Mining Co. 
(1883), 1 Bach. A. a 800.— S. AF. 

d. Diversion .] — Irvino t>. Lkad- 
uiLLB Mining Ck>. (1856), 18 Dual. 


(Ct. of Sess.) 833 ; 28 So. Jur. 382.— 
SCOT. 

e. .] — Held: water which ac- 
cumulates in a mine as the result of 
mining operations is tho property of 
the mlnoral tenant, & he may convey 
it whore he pleases, so that neigh- 
imuring tenants have no right to 
InsistnEhat the water when pnmpod 
to tho surface shall he sent in its natural 
direction towards a river. — Blatk v. 
Hunter, Finlay & Co. (1870), 9 
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Held : the cl. would, on an interlocutoiy applica- 
tion, gr^ant a mandatory injunction, so as to keep 
tilings in the state in which they were ayiie litem 
7noiam until the hearing. Semblc, also, it would 
be immaterial whether the perforation weit) the 
wrongful act of the injui-ed owner or not. 

It caimot be that you are entitled to hunt along 
your neighbour’s boundary in order to find out a 
weak point in it, & to conduct all your water to 
that weak point, & then say, “ If you had your 
boundary properly left here, there would liave 
been no injury done to you ” (Wood, V.-O.).— 
WESTMlNSTlfiU BhYMIIO OoAIi & COKE CO. V. 
Clayton (18(57), 30 L. J. Ch. 170. 

Anrjotation West Ciuiibcrlaud Iroii & atuel Co. i\ 

Koiiyoii (1879), 11 Oh. D. 782. 

Damming up water.]— No. 1009, ante. 

1085. Diversion of water.] — Fletcuer v. Smith, 
No. 1072, aiite, 

1086. Diversion not amounting to appro- 

priation — Increase of burden on lower owner’s 

mine.]— Defts., the owners of a mining property, 
sunk a shaft by which they tapped the water which 
had fonnerly found its way into certain old work- 
ings on then own ground, & liad thence percolated 
into the plifs.’ mines. Defts. then made a borehole 
at tlie bottom of the shaft. It was admitted that 
the making it was not in due course of mining, but 
only for the purpose of getting rid of the wai(;r. 
The elTect of tlie borehole was to let olf the wattn 
into the above-mentioned old workings on defts.* 
ground, whence it pei‘colat(;d into pltfs.’ works in 
same way in wliich it would have? done if neither 
shaft nor borehole had ever been made ; — Held : 
defts. had not by making the shaft so appropriated 
the water as to lay themselvc^s under an tibligation 
to keep it from coming upon pltfs.’ land, as the 
elTect of defts.* operations was not to throw upon 
pltfs.* land any burden wliich it had not borne 
before, pltfs.* case failed. — West Cumhkrland 
Iron & Steel Co. v. Kenyon (1870), 11 Ch. D. 
782 ; 48 L. ,T. Ch. 793 ; 40 J.. T. 703 ; 43 J. P. 
731 ; 28 W. K. 23, C. A. 

Aniwtalion : — Refd. r. Jk'ltjiavia EHtHtu (1895), 39 

Sol. Jo. 381. 

B. Liahility of Surface Owners, 

1087. Escape of water collected & retained on 
land — Negligent execution of drainage works.] — 
Defts., who were trustees of a turnpike road, con- 
veited an oijcn ditch, whi(4i used elTectually to 
caiTy off the rain wfiter from the road, into a 
covered drain, i)lacing tlierein catchpits & gratings 
to admit the water tci such drain. The catchpits 
& gratings being insufficient in storms & heavy 
showers to admit the whole of the water, the over- 
plus overflowed the road, & eventually infiltrated 
to pltf.’s colliery, causing considerable damage. 
iJe tii-st complained to defts. in .July, 1859, when 
they made some alterations ; being again damaged, 
he complained a second time in December follow- 
ing, &» tlien brought his action. It was objected 
that tlie action was not brought in time, inasmuch 
as more than tliree months had elapsed since the 
act first complained of was committed, the General 
Turnpike Act, 1822 (c. 120), s. 147, requiring the 
action to be brought within tliree months after 
“ the fact committed ** : — Held : the action was 
maintainable, & was brought in time ; for, al- 
though a party cannot be allowed to bring a fresh 


action because thei'o lias been a fresh damage, 
yet when there has been, as in the present case, 
not only a fresh damage, but a continuance of the 
wrongful act which caused it, that is a new cause 
of action, in respect of which the party injured 
may sue. — ^W hitehouse v. Fkllowes (1861), 10 
C. B. N. S. 765 ; 30 L. J. 0. P. 805 ; 4 L. T. 177 ; 
26 J. P. 40 ; 9 W. 11. 557 ; 142 E. B. 654. 
Annotaiivns : — Conid. Greonwcll v. Low Bocchbum Coal Co., 
118971 2 Q. B. 165. Beld. Parley Main Colllory Co. v. 
Mitobell (188BJ. 11 App. Cas. 127 ; Hall v. Norfolk, 119091 

2 Ch. 493. nentd. Holliday v. 8t. Leonard’s, Shoreditch, 
Vestry (1861), 11 C. B. N. S. 192 ; Clothier v. Webster 
(1862), 12 C. B. N. S. 790 ; Brownlow v. Metropolitan 
Board of Works & Aird (1864), 16 C. B. N. S. 540 ; Coo v. 
Wise (1864). 5 B. & S. 440 ; Ohrhy v. llydo Comn, (1804), 
33 L. J. Q. B. 296 ; Mersey Dock Trustees v, Olbbs, 
Mersey Dock Trustees », l*enhallow (1866), L. R. 1 H. Jj. 

03 ; Parsons r. 8t. Mathew. Bethnal Green (1867), L. U. 
3 G. P. 56 ; Bathurst Boniugh v. Maepherson (1879), 4 
App. Cas. 256 ; Colley r. L. & N. W. Uy. (1880), 5 Ex. D. 
277 ; Taft Vale Uy. v. Aiiialffamatod Soe. of Railway 
Soiwants, 11901] A. C. 426 ; Turner v. Mid. Uy. (1911), 
104 L. T. 347 ; R. v. Marshlaud, ISmeoth & Fen District 
Oomrs., 11920J 1 K. B. 155. 

1088. Offensive water from manufactory — 

Percolating into adjacent mine.]— Deft, allowed a 
noxious & offensive refuse watiT to flow fi*om his 
manufactory into an old pit on his own land, but 
which percolated undiT ground into pltf.’s colliery. 
Deft, was restrained by perpetual injunction. On 
a bill to restrain a nuisanc(}, a delay of six months 
in filing the bill, though important on an inter- 
locutory application, held no bar to i*elief by 
injunction at the hearing of the cause. — *ruRNEH 
V, Miufield (1865), 31 Beav. 390 ; 55 E. 11. 685. 

1089. Without negligence or wiifulness.j — 

A. was the lessee of mines. B. was the owner of a 
mill standing on land adjoining that under which 
the mines were worked. B. desired to construct 
a rtiservoir, employed competent jpersons, an 
engineer & a contractor, to construct it. A. Iiad 
worked his mines up to a spot whore thoi'c weit^ 
certain old passages of disused mines ; these 
passages wci*e connected with vertical sliafts which 
communicated with tlui land above, & wliich had 
also been out of use for years, & wei*o appai*ently 
iUled with marl & the eartli of the surrounding 
land. No care was taken to block up these shafts, 
& shortly after water had been introduced into tlie 
iHiservoir it broke tlu'ough some of 'the sliafts, 
flowed through the old passages, & flooded A.*s 
mine : — Held A. was cntitJ'. d to i*ecovcr damages 
from B. in respect of this injury. — H ylands v. 
P^jETCHBR (1868), L. It. 3 If. Jj. 330 ; 37 L. J. Ex. 
161 ; 19 L. T. 229 ; 33 J. B. 70, JI. L. ; affg. S. (J. 
Sid) nom. Fletcher v. Hylands (1866), Jj. H. 1 
Exch. 265, Ex. Ch. ; revsg. (1865), 3 11. & (k 771. 


AnnotatUnis : ' kxiiA., Crompton v. Lea (1874), L. R. 19 Eq. 
115. Conid. Ciattlo v. Stockton Waturworka (1875), L. R. 
lU U. B. 453 ; WilHon v. Waddoll (1870), 2 App. Can. 05. 
Apld. PowoU V. FoU (1889), 5 Q. B. D. 597 ; Snow v. 
Whitehead (1884), 27 Ch. D. 688 ; Filbum v. People’s 
I’alaoe & Aquarium Co. (1890), 25 Q. B. D. 258. Dutd. 
Grecnwell v. Low Becohbum Ckial Co., 1 1 897 J 2 Q. B. 165. 
Apld. Blake v. Woolf, [1898J 2 Q. B. 426 ; Batoholler v. 
TuiibridRO Wolla Oos Co. (1901), 84 L. T. 765 ; Charing 
CroHB JSlectrlolty Supply Co. v. Hydraulic Power Co.. 
[1014] 3 K. B. 772. Rdld. R. v. Stephcaa (1866), L. R. 1 
Q. B. 702 ; Woodall v. Hinglcy (1866), 14 L. T. 167 ; 
Richardu v, Jenkins (1868), 18 L. T. 437 ; Dunn v, Blr- 
minKham Canal Navigation (1872), L. R. 8 Q. B. 42 ; 
Smith ti. Fletcher (1874), L. R. 9 Exch. 64 ; Darley Main 
Colllen' Co. V. Mitchell (1886), 11 App. Cas. 127 ; Evans 
r. M. S. & L. Ry. (1887), 36 Ch. D. 626 ; Holliday v. 
Wakeflolcl Corpn., [1891] A. 0. 81 ; Manchester Corpn. v. 
New Moss Colliery, [1906J 1 Cli. 278 ; Miles v. Forest 
Rock Qrauito Co. (Leicestershire) (1918), 34 T. L. R. 500 ; 


Maeph. (Ct. of Sess.) 201 ; 43 Sc. Jur. 
109.— SCOT. 

t. No right to trespass,] — ^Whero a 
person cannot exercise a right to 
dischai^re water &; debris from a gold- 
mining claim without tiespassing on 
his noighbour’s land ho is bound to 


refrain fi-om exercising that right, & 
ho may be held liable altliougii ho is 
only one of a number of persons whose 
united acts are doing the injury. — 
MoMiTJiAN V, GTiKAT EXTENDED Sl.UlC- 
INO Co. (Reoisteked) (1880), 4 N. Z. 
L. R. 377 (S. C.).— N.Z. 


PART XIII. SECT. 4. SUB-SECT. 2.— B. 

1087 i. Escape of wider collected 
retained on land — Negligent execu-lion 
of drainage twrfta.l— N ew Hbuiot 
G. M. Co., Ltd. v. Union Goveukment, 
L19161 App. D. 415.— S. AF. 



728 


Mines, Minerals and Quarries. 


iScd, 4. — RiyJUs as to water: Svh-sccL 2, B.; sub- 
sect. 3. Sects. 5 A- 0. J^art XIV. Sect. 1: 
Stib-aecl. 1, A. & B.] 

A.-G. V. Coiy, Koimard v. Oory» I lUlil ] 1 A. C. .02 1 . Mentd. 
Gordon v. St. James Wostinliisk'r, Vostry (18«5), 13 
L. T. 511 ; Jones v. Festinioff Ky. (1808). L. It. 3 Q. U. 
733 ; Kuxby v. M. S. & L. Ry. (ISfiO). 38 L. J. C. P. 153 ; 
The Thetis (1803), L. It. 2 A. & F. 30.0 ; Smith v. L. Sc 
S. W. Ry. (1870), L. R. 0 C. 1*. 14 ; Cai-st-alra v. Taylor 
(1871), L. R. 0 Exch. 217 ; Wilson r. Newberry (1871), 
L. R. 7 Q. B. 31 ; Ross v. Feddcn (1872), L. R. 7 Q. B. 
661 ; Child r. Hearn (1874), L. R. 9 Exch. 176 ; Madras 
Ry. V. Zemindar of Cavvetinagaruin (1874), 30 L. T. 770 ; 
Niehols v. Maryland (1870), 2 Ex. I). 1 ; Humphries v. 
Cousins (1877), 2 C. 1*. H. 23‘J ; Cniwhurst v. Amersham 
Burial Board (1878). 4 Ex. J). 5 ; Uurdnian v. N. E. lly. 
(1878), 3 C. R. i). 108: Nitre Phosphate & Odam*s 
t^hemiool Manuie Co. i\ Jiundon & St. Katherine Docks 
Co. (1878), 27 W. R. 207 ; A.-G. v, Tomlbio (1879), 12 
Ch. D. 214 ; Box v. Jubb (1870), 4 Ex. I). 70 *, Auderaon 
V. Oppenhciuier (1880), 6 Q. B. 1). 002 ; Dixon v. Metro- 
politan Board of Wtirks (1881), 7 (i. B. D. -418 ; Fleming 
r. Mimclu^stcr Coipn. (1881), 44 L. T. 537 : Tillott e. 
Ward (1882), 10 Q. B. D. 1 7 : Gas Light & tloke O. v. St. 
Mary Abbots, Kensington, Vestry (1884), Cab. & Kl. 368 ; 
Whdlley V. L. 5: Y. Ity. (1884), 13 t). B. D. 131 ; Snook i\ 
Grand Junction Walei-works Co. (1886), 2 T. L. It. 308 ; 


Blake v. Land & House Property Corim* (1887), 3 T. L. R. 
667 ; Abelson r. Brockman (1889), 64 J. P. 119 ; Rnddl- 
mtui V. Smith (1889), 60 L. T. 708 ; National Telephone 
Co. V. Baker, [1893] 2 Ch. 186 : Bradford Corpn. v. Picldes 
(1894), 71 L. T. 793 ; Gill r. Edoiiin (1894), 71 L. T. 762 ; 
Green v. Chelsea Waterworks Co. (1894), 70 L. T. 647 ; 
Grosvenor & West End Railway Sc TorminuH Hotel Co. v. 
Hamilton (1894). 71 L. T. 362 : Pontingv. Noakes, [1894J 
2 Q. B. 281 : iTico v. Soutli Metropolitan Gas Co. (1895), 
6.') L. J. Q. B. 126 ; ITlnsep v. Belgravia Estate (1895), 39 
Sol. Jo. 381 ; Dixon v. G..W. Ry. (1896), 75 L. T. 245; 
St. Helens Corpn. r. United Alkali Co. (1901), Times, 
June 19 : Canadian Paciflo Ry. v. Roy, 11902] A. C. 220 ; 
JOostem & South African Telegraph Co. v. Capo Town 
Tram. Cos., 1 1902] A. C. 381 ; Plly Brewery Co. r. l*onty- 
Pridd U. D. C. (1903). 08 J. I*. 3 ; Ilfcrd Gas (k). v. Ilford 
U. D. C., Jackson Third Party (19/3), 07 J. P. 365 ; 
Smith V. Giddy, 119041 2 K. B. 448 ; Chiohester Conm. r. 
Foster, [1900] 1 K, B. 167 ; Evans v. Liverpool Corpn., 
11906] 1 K. B. 100 ; Foster v. Wurbllngton U. C., (1900J 


(Edeiibridge) v, Stanford, 11009] 1 Ch. 427 ; Wing r. 
London General Omnibus Co., [1909] 2 K. B. 0.52: 
Lowery V. Walker, [1910 J 1 K. B. 173 ; Barker v, Herbert. 
IIUII] 2 K. B. 633 ; Jones v. Lee (1911). 106 L. T. 123 ; 
Jones V. Llanrwst U. C., [1911] 1 Ch. 393 ; llcmortiuage 
A U61ice (Sue. Anon, de) v. Bennet ts, [1911] 1 K. B. 243 ; 
Titterton v. Kingsbury Collieries (1911), 104 L. T. 569; 
Maxey Diulnugo Board v. G. N. Ry. (1912), 106 L. T. 
429 ; Hanley v. Edinbmgh Corpn. (1913), 77 J. P. 233 ; 
Riekai-ds r. Lothian, 11913] A. C. 263 ; Goodbody r. 
I’onlar B. C. (1914), 84 L. J. K. B. 1230 ; Heath's Garage 
V. Hodges, [1916] 2 K. B. 370 ; Gi’cenock Coiim. v. Calc. 
Ry., Greenock Conm. v. G. & S. W. Ry., [1917] A. C. 
566 ; Uolgateu. Bleosard, [1917] 1 K. B. 443 ; Cheater 
t\ ^ter, 11918] J K. B. 247 ; Mansel v. Webb (1918), 88 
^23 ; Do Silva r. Korussa (Ceylon) Rubber Co. 
(1919), 88 L. J. P. C. 54 ; Musgrove v. Pundclis, [1919] 2 
K. B. 43 ; Quebec Railway Light, Heat & I'owcr Co. v. 
\ ondry, [1920] A. C. 662 ; Boynton v. Ancholme Drainage 
^ Navigation Conii-s., I1921J 2 K. B. 213; Jeffemon r. 
Derbyshire Fanners, [1921] 2 K. B. 281 ; Jlainbam 
Ch^it^ Works v. Belvedere Fish Guano Co., [1921J 2 
A. C. 46^ Postmaster General v. Liveipool Corpn. (1922), 
92 L. J. K. B. 382 ; Hoare v. MeAlpiiie, [1923] 1 Ch. 107 ; 
Mimton V, Brocklebank, [1923] 2 K. B. 212; J*hiUips i’. 
Brltamiia Hygienic Jiauudrj- Co., [1923J 1 K. B. 539 ; 
Cockburn v. Smith, [J924J 2 K. B. 119 ; Edwards v. Bir- 


^^^25] l K. B. C71; Booth v. Thomas, 
Ch. 109 ; Hines v. Toiisley, Newell Third I'arty 
K. B. 773 ; Noble v, Harrison, 11920J 2 
K. B. JJ2 ; Smith v, G. W. Ry. (1920), 135 L. T. 112^ 


1090. Flooding of mine due to opening of canal 
sluice—** Act of God.’^ — Pltfs., owners of collieries, 
sued aefts., proprietors of a canal constructed under 
an Act of Parliament, for damages caused to their 
mines by water which overflowed from the canal 
mto a brook, A: thence into the mines. 'J^hey also 
in the alternative claimed to be entitled to a 
mandamus foT the summoning of a juiy to assess 
compensation for same injury, as being one caused 
by the works which the canal co. were authorised 
to consti*uct & maintain. It was found in the 


special case stated by an ollicial I'efei’ee that on 
the occasion of an extraordinary rainfall defts. 
opened a sluice, & discharged from the canal into 
a brook more water than the latter was able lo 
carry otf, the consequence being that the brook 
overflowed into pltfs.* mines. It was found 
further that if thti sluice had not been so opened the 
canal bank would shortly liave burst ; that the 
adjacent country & pltfs.’ mines would have been 
inundated ; that the course which defts. adopted 
to avert such a catastrophe was a prudent one, & 
the only eflectual one which could have been 
adopted in the emergency ; tliat so far as pltfs.* 
mines were concerned, the opening of the sluice 
caused them to be flooded some hours sooner 
than they would otherwise have been, but tliat no 
additiomil damage was caused thereby to pltfs., 
the inundation being inevitable by reason of the 
excessive rainfall & consequent accumulation of 
water : — Held : (1 ) upon these findings, that even 
assuming defts.’ act to ha^'e boon a wrongful one, 
it was injuria absque damno^ & therefore not a 
ground of action ; (2) the compensation claiiw'S 
of the Acts of Parliament did not apply to such a 
case. — Thomas v. BinMiNGiiAM Canal Co. (1879), 
49 h. J. Q. B. 851 ; 43 L. T. 435 ; 45 J. P. 21. 


Suu-sEcT. 3 . — Pollution of AVateil 
aSVc Bivers Pollution Prevention Act, 1870 
(c. 75), & tjcncrally^ Waters & AVatkucourses. 


Sect. 5.— VENTILATION. 

1091. Right to user of air course— Constructed 
through adjoining land.] — I’owEUi v. Aiken, No. 
401, ante. 

1092. .] — A bill alleged that pH-f. was 

seiscnl in (‘quity of copyhold hereditaments known 
as the estate, forming pai't of the manor of 

B. , & tliat he liad let same upon a yearly timancy ; 
that deft, was the owner of a colliery called W., & 
also lessee of & worked the coal mines under the 
copyhold lands of the manor ; that deft, had been 
working coal under an estate called 11., wliich was 
not witliin the manor, & had brought tlio coals 
from that esl>atc to the surface at W. by conveying 
same by an underground railway througli tlicj C. 
estate of jiltf.’s ; that he had also drained & 
veutilati'd the workings of the U. estate by roads 
or ways tlu’ough the C. estate. The bill prayed 
for an injunction to rt^strain deft, from conveying 
the coal fi*om the H. estate, & from making or 
allowing the road or way to remain tlirough the 

C. <‘state, & for an account. A demuri'er was 

allowed on the ground that pltf. showed no title 
to the place in wliich the wrong complained of 
was committc'd, & no possession of the subsoil of 
the C. estate. On appeal the demmTcr was 
overruled. * 

The possession still remains in the copyholder 
subject to the property of the minerals being in the 
lord, & the casement of the lord in working the 
minerals (Lord Campbell, C.). — ^Bowser v. 
Maclean (1860), 2 De G. P. & J. 416 ; 30 L. J. Oh. 
273 ; 3 L. T. 466 ; 6 Jur. N. H. 1220 ; 9 W. R. 
112 ; 46 E. B. 682, L. C. 

AnnoUUions: — ^Rotd. Proud v. Bales (1805), 6 Now Rop. 02 ; 

Eardiey v. Granville (1876), 3 (jli. D. 820 ; Batt^ Pooll 

V. Kennedy, [1007] 1 Oh. 256 ; Thomson v. St. Catharine's 

College, Cambrid^. oto., [1919] A. C. 468. Mentd. 

Cooh^o V. Willis (1864), 0 L. T. 792 ; Cooper v. Crabtroo 

(1882), 20 Ch. D. 680. 
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1093. Remedies for wrongful construction of 
air course — Injunction— Mandatory injunction.] — 

Powell r. Aiken, No. 401, ante, 

1094. ,1 — Bowser v, MAciJiAN, No. 

1002, ante. 

1095. Liability for passage of air into adjoining 
mine — Non-construction of barriers.]— Jegon v. 
Vivian, No. 701, ante. 

1096. Liability in respect of air leave— For venti- 
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lation obtained by natural means.]— J boon v. 
Vivian, No. 70J, a7ilc. 

1097. .]— Powell v. Vickeuman, No. 1048, 

ante. 


Sect. 0.— NUISANCE. 

Sec, {ivnvralhjy Nuisance. 


Part XIV.— Statutory Regulation of Mines. 


Sect. 1.— COAL MINES. 

SUD-SECT. 1 .— IlOUllS AND CONDITIONS OF JiABOUU. 

A. Hours oj Labour. 

See Coal Mines llegiilation Act, 1008 (c. .*>7), 

1-7 ; Coal Mines Act, Jt)19 (c. 48), s. 1 (a ) ; Coal 
Minos Act, 1920 (c. 17). 

1098. Hours below ground— Contravention of 
statutory provisions Connivance ” — Bond fide 
omission of entries in register.] — Ajiijlt. wa.s nuin- 
agerof a coal mine in wliicli several ou.settors 
b(;low ground for period.s longer than that i)ro- 
vided by Coal Mines llegiilation Act, 1908 (c. 57). 
on numerous dates extending over s(‘veral months. 
No t*ntry as to the cause was made in the register 
kept by applt. under Coal Mines Jt(»gulation Act, 
1908 (c. 57), as applt. was unable to ascerlrun a 
definite reason for the; men failing to reacli f lu* 
suj’face in jiroper tini(3, but on some occasions he 
cautioned the men. Applt. Jiad acted in good 
faith iV: he had not aided the men in availing flu* 
Coal Mines Uegulation Act, 1908 (c. 57), or cn- 
coui’aged them to disobey it. A ct. of summarj 
jurisdiction convicted applt. of connivance at the 
contravention of Coal iMines Uegulation Act, 
.1908 (e. 57), but (piarter .sessions cjuaslied the con- 
viction : — jirld : the order of quarter ses,sions must 
be allirmcd.— CI reoouy c. W^alkeh (1912), 77 
J.P.55; 29T. Ji. It. 51,D.C. 

1099. Workmen working in shifts.j — 

llesp. CO. vvei'O the owners of a colliery, in \vhich 
two workmen, working in shifts, wcjc* on certain 
dates below gi*ound foi* twelve a Jialf iiours, bul- 
some of tlic workmen in eacli of the sliifts retiiinisl 
to the surface withiu a ])eriod of .seven iiours from 
the time when the last worknan in caiOi of such 
shifts left tlie surface. Jtesp. co. were summoned 
for conniving at a contravention of Coal Mines 
Uegulation Act, 1908 (c. 57), s. 1, as amended by 
Coal Mines Act, 1919 (c. 28), s. 1, in that the two 
workmen were below ground, foi- the purpose of 
their work, &; of going to & from tiieir work, iiiorc 
than seven hours: — Held: as the excess of time 
over seven hours could not be attributed to fhe 
time permitted for lowering ^ laising the shifl.s, 
the mere fact that some of the workmen in tlie 
sliifts returned to the surfaces within seven houis 
from the time when the last workman in the shift 
left the surface did not constitute a compliance 
with Coal Mines Act, 1919 (c. 28), & the 
justices ought to have convicted. — WiNCi v. 
Skinner & IIolford, Ltd. (1922), 128 L. T. ; 
87 J. P. 33 ; 27 Cox, C. C. 300, 1). V. 

1100. Extension of hours— Liability of workman 
for non-compliance.] — Workmen in a coal mine wen: 


working under an agreement of service which pro- 
vivled liial. tlje Iiours of labour of workmen employed 
below ground shall be such as are nutbovised by 
(bal Mines Iti'gulation Act of 1908 (c. 57). 'Phe 
inannger duly gave notice that on two specified 
days tlie lioiirs of working in the mine — namely, 
eiglit Iiours, would bo extended by one hour on 
each day. The workmen on each day refused to 
work the exti*a hour, on the ground that such 
extra hour was not “ aiithorisi'd ” by Coal Mines 
Regulation Act, 1908 (e. 57). Upon a summons 
by the employers againsti oni* of the workmen for 
breaeh of Jiis eontraet in refusing to work the 
extra hours :—// c/d ; tlie lime liaving been 
])roperly extenil(*d in ])ursiianee of Coal Mines 
Regulation Act. 1908 (i?. 57), the extended time 
was to bt* substituted foJ* llu* time as fixed by Coal 
Mines Regulation Aet, 1908 (e, 57), Ac tliercforc 
th(3 extra hours were authoiTsed by Coal Mines 
Regulation Aet. 1908 (e. 57), within the terms of 
the agreement, A the woiluuan in refusing to work 
the extra hours liail eonimitt(‘d a broach of the 
a.gii*i*ni<‘nf,- -Hohinso.n v. Insoles, J.<ti). (1909), 
I02U. M\45; 71.1. P. 17, I). 

/>*. Tenn>^ and (-oHdifions of Service . 

See. Coal Mines Act., 1911 (c. 50), ss. 70, 77. 

1101. LlabUity of miner— Leaving employment 
without notice — Justification by Illegal stipulation 
as to lines.] — K eaunky v. Widteiiaven Cui.lieky" 
Co., No 1109, pe.s*/. 

1102. Right of owner -Dismissal of miner — 
Improper filling of tubs.- —Coal Mines Jtegulation 
Act, 1887 (c. 58), s. 12, does not preclude an owner 
Iroiii dismi.ssing a collii*]* wl)o, eontrai’y to express 
in.st ructions, continues to send u]) an undue 
proj)ortion of iliist. — Cin-'LL v. Hall & Uoaudman 
(1890), 12 T. \j. \i. 408, 1). C. 

1103. Refusal to work.] — Pltf. was 

emiiloyed as a. putter by a colliery co., & his work 
con.si.sted in drawing co.il in tubs underground. 
I’he amount earnetl by him depended upon the 
number of tubs drawn by him, A bis wages were 
paid fortnightly upon tlu* Friday following the 
end of the fortnight, the total amount of work 
done eacli day iiy him bi.'ing ascertained daily. 
On the ilay prec(‘dirig pay day a pay note was 
handed ti each worknan. On a ceilain occasion 
uyiuii I'eci^ipt of the pay not^js a disyiute arose 
betw('(*n one of the putters &> the co., & as a conse- 
quence upon the following <lay the putters, in- 
cluding jiltf., declined to work, A. laid the pit idle. 
They wiM-i* then informed by tlic masters that they 
bad broken their contract, A that all wages earned 


PART XIV. SECT. 1, SUB-SECT. 1.— A. 

g. Hours below ground — Contra- 
vention of statutory provisions — Fire- 
wicn.l— llouER V. Stevenson, 11913] 


S. 0. (J.) 30.— SCOT, 

h. Extension to meet danyrr — 

Must he abnormal danger .] — " Dan- 
ger '* uuder Cuul ISliuen ICegulatiou 


Act, 1908, is limited to danger arising 
out of some abnormal oocurronce. — 
Thornbycroft V. Archibald, 11913, 
S. C. (J.) 45.— SCOT, 
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Sect> 1. — CodL miyica: Sub-sect, 1, B.; sub-scci, 2, 
A.&B,] 

since the conclusion of the previous fortnight 
would be forfeited. On the Monday following the 
putters presented themselves i>i’epared to work, 
but were told they would not be allowed to resume 
unless they signed on afresh. Subsequently, by 
arrangement they resumed work without prejudice 
on the following day. Pltf. sued defts. to recover 
the amount of the wages forfeited by defts. for the 
four days’ Avork done by him after the conclusion 
of the fortnight in respect of which the disputed 
pay note was given, also claimed damages for 
breach of contract on the ground that the refusal 
to allow him to work on the Monday was a breach 
by defts. of their contract with him, it being com- 
mon knowledge that laying the pit idle for a day 
or two wtis a common pi*actice, & did not amount 
to a repudiation of their contract by the putters : — 
Held : pltf. was not entitled to recover damages for 
bleach of contract, as the masters were justified 
in dismissing him in consequence of his refusal to 
work ; but as each day’s wages became due daily, 
although they wei e not paid over to him until the 
expiration of a fortnight, he was entitled to recover 
the wages for the foiu* days upon which he had 
woiked before his dismissal. — P aiikin v. South 
Hetton Coal Co. (1907), 97 L. T. 98 ; 23 T. L. 11. 
408, 1). C. ; affd,, 98 L. T. 102, C. A. 

Conditions of service — Royalties welfare levy,] — 
See Mining Industry Act, 1920 (c. 28), Part III. 


SuB-HKCT. 2 .— Payment of Wages. 

A, In General, 

See, ffenerally, Master & Servant, pp. 82 ei sea., 
ante ; Work & Labour. 

Place of payment.]— 5ec C^oal Mines Act, 1911 
(c. 50), H. 9(5. 


1104. Right to weekly statement of wages — Coal 
Mines Act, 1911 (c. 60), s. 96 (2) — Collier’s boy 
employed under butty system.] — (1) Above sub- 
sect. imposes upon the mine owners a duty to 
deUver a statement with the detailed particulars 
tlierein prescribed to a boy employtid in the mine 
who works under, & whose wages ax‘e handed to 
him by, a collier known as a butty who has re- 
ceived^ the amount from the mine owners, 

duty can be enforced not only by pro- 
ceedings before justices under above sect., sub- 
sect. 3, but by an action for a declaration at the 
i^tonce of a boy so employed to whom such a 
statement as aforesaid has been refused by the 
mine owners. — Simmondh v. Newport Abercakn 
KIN «te^ Coal Co., [1921] 1 K. B. 616 ; 

it f T- 557 ; 85 J. P. 109 ; 

o/ i. ii. loo, C. A, 

^ U922jTKrBf72^‘***’^’ I'oplar U- O. <No. 1), 

NT Remedies of miners.]— Sim- 
MONi>h Nkwi-oiit ABEacAHN Rlack Vkin 

c;()., No. 1104, a„tc. 

1106. Right to wages during stoppage — Required 


to render workings safe.] — Pltfs., miners employed 
by defts. at their colliery, refused to work in the 
mine on the ground that it was unsafe owing to the 
condition of the shafts. By reason of the fall of 
part of the lining of one of the shafts it had become 
unsafe, & the other shaft being also unsafe, pltfs. 
refused to go down into the mine until sufficient 
work had been done to render the shafts safe?. 
The dangerous condition of the shafts was not due 
to any negligence or breach of duty on the part 
of defts. The mine was closed by defts. in order 
to enable them to execute the necessary repairs, 
& pltfs. in consequence sustained a loss of wages. 
They claimed declarations that defts. were liable 
to pay them wages, or alternatively damages, in 
respect of their loss of wages while they were 
absent from work by reason of the mine being 
closed : — If eld : (1) in order to give effect to the 
presumed intention of both parties to tht^ contract 
of employment, it w^as necessary to imply a term 
that, in the events which happened, the mine 
owners should not be liable to pay wages or 
damages to their workmen during the time which 
was reasonably required to put the mine into a 
safe condition ; (2) defts. were not liable to pay 
pltfs. damages feu* the breach of any duty imposed 
on them by Coal Mines Act, 1911 (c. 50), inasmuch 
as it was not reasonably practicable for defts. to 
prevent the shafts from getting into an unsafe 
condition, & they Avcrc therefore protected by 
Coal Mines Act, 1911 (c. 50), s. 102 (8). — Brown- 
ing V, Crumlin Valley Colijeries, 1 1926] 1 
K. B. 522 ; 95 L. J. K. B. 711 ; 134 L. T. (i()3 ; 
90 J. P. 201 ; 42 T. L. R. 323 ; 24 L. C. B. 302. 

B, Deductions, 

See Coal Mines Regulation Act, 1887 (c. 58), s. 12. 

1107. What deductions may be made — In respect 
of “ mineral contracted to be gotten ” — Slack.] 

Persons were employed in a mine under a contract 
that coals should be paid for at 1«. Od. per ton, & 
beading 8la<‘k at Id, per ton, no other slack to be 
paid for ; all other slack to be deducted from the 
different places in proportion to their loading, 6c 
a premium of 2d. per ton on the coal to be paid to 
all those places whose boxes of coal did not con- 
tain an average of more than 112 lbs. of dust 
each per week. 

The coal, including the slack gotU*n, was weighed 
close to the pit’s mouth & wa<s then sorted & 
carried 40 yards Sc shot on to a screen, more slack 
being caused by tlie operations ; a note of the 
slack which passed through the screen was taken 
by a person employed only by the mine owners, & 
the weight of the slack was deducted from the 
weight at the pit’s mouth. The wages of the 
miners were paid according to the weight of the 
coal after thus deducting the slack. 

In an action by the miners to recover from tlieii* 
employers the difference between the wages so 
ascert^ed & the full wages if no such deduction 
had been made : — Held : the miners were entitled 
to i-ecover; (1) (Lord Halsbury, 0., & Lords 
Herschell Sc Macnagiiten) Because Tby the 
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Pv. Method of 

— ^All the mineral 

nninber of Rkipa & 
*^^**'^® amount by 
Rooers ( 1808), 

13o!^^AUS.^‘ ^ ^ ^ 

, , lu, A . a, J — Bates o. lions 


vsi. Miner* 8 lien — Work in reape 
^ whwh l%en can be inairdained,}- 

temd owner of 'a clSm^eld‘lt for^' 
mlulntp CO. which worked it. Sc worl 
who wore employed by the o< 
ro^steiud Hons for wages against tli 
registered omicr HeW ; as th 
workmen wero neither employed b 
the registered owner on wages nc 
employed under him on con^Lit, tl 


Hens were inefleotlvo. — E dgar v, 
Mataritaki Gold-Dredging Co., Ltd. 
(1001), 21 N. Z. L. R. 126.— N.Z. 

o. Rcffistration of lien.] — Re. 

Westekberg &; Field (1007), b 
W. L. R. 443.— CAN. 

p. Time witltin which pro- 

e.eeding 8 must be taken ,] — Lushbaugh 
V, CALI.AGHAN (Y. T.) (1907), 6 W. li. R. 


q. .] — Duggan v, Cor- 

bett (1908), 7 W. L. II. 603.— CAN. 
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contract Uio amount of wages paid depended “ on did not authorise any agreement by which a 
the amount of mineral gotten ” within Mines person employed was not to be paid on the weight 
Kcgulation Act, 1872 (c. 7(5), s. 17, but the miners of the coal in a particular tub ; the agreement ^th 
were not paid “ according to the weight of the respcjct to the special mode of making deduction 
mineral gotten,” nor was “ such mineral tmly for dirt was therefore illegal, but the illegality in 
weighed accordingly,” within that sect. ; for ” the that respect did not vitiate the whole contract of 
mineral oontract(id to be gotten ” was coal in- employment so as to justify appli. in leaving 
eluding slack, & slack was not ” material other without giving fourteen days’ notice, 
tlian mineral contracted to be gotten,” & was The proviso . . . says that deduction shall be 
therefore not one of the deductions allowed by that made in respect of stones or substances other than 
sc^ct. ; (2) (Lords Biiamweli. & FitzGerald) the mineral contracted to be gotten. Now, what 

Because though the deductions wci’e not in con- arc you to deduct fixim ? From wliat is m the 
travention of sect. 17, the weights were not tuli — not from the actual mineral in the tub, but 
ascertained in the manner required by sect. 18. — fi-oiu all that is in tlic tub , , , & the deduction 
Nkthebseal CoiJiiERY Go. V. Bourne (1885)), 14 must he from the weight in the tub, not from the 
App. Cas. 228 ; G9 L. ,1. Q. B. (3(5 ; (51 L. T. 12.5 ; num’s wages. It is true that the amount of the 
54 J. 84, 11. L. ; afff/. S. C. sub ftom. Boujine v, wages depends upon the w^eight of the mine,i^ 

Netuerseal Colliery Co. (1888), 20 Q. B. D. contraeied to bo gotten ; but 1 think that the 

(500, C. A. wording of the? lirst part of the scjct. & of the proviso 

Annotations: — As to (1) Cohsd. Bruce r. Ahcrcaiii Collici->' bring one to the tjonclusion that the deduction 

must be from weigiit, & must be a deduction in 
i Q. B. ()UU ^ Ivt'unicy v. Wliltolicivdi Oollicry C>o.( 1189.1 1 . ^ ii • ^ 4 - 1 . ■> 4 1 ... .,(>4 uni 

1 Q. B. 700. Distd. Hiniible v. HtiinphreyH (1901), 85 respect of things other than the actual minciais 

L. T. .5(J3 j CultncHB Iron Co, v, Dobbic, [1920] A. (]. 91(J. (U)RD EsUEU, M.R.).— KeAUNEY V. WUITEIIAVBN 
^«<o(2)Refd.Kcanicyr. Whitehaven Colliery Co., [1893] Co., [18931 1 Q. B. 700 ; 02 L. J. M. 0. 

IOB. 700 h„ 129; 08 L.T. 000; 57 J. P. 045 ; 41 W. 11. 591; 


1108. Small coal— Obtained by 

“ screening ” at pit’s mouth.J— Pltfs. were em- 
ployed in defts.’ collieries to cut large coal at 
wages which d(ipendcd on the weight gotten. The 
coal was cut as large coal, but a considerable 
amount of small coal was produced in the convey- 
ance of the coal to the pit’s mouth &■ “ screening ” 


9 T. L. It. 402 ; 4 R. 388, 0. A. 

Annotations: — Disid. Chell v. Hall & Boardmun (1899), 12 
T. L. U. 408 ; Humble v. HuinphroyB (1001), 8 j L. 1. 
.563. Con^. ColtucHS Iron Co. v, Dobble, [1920] A. C. 
016. “ Some of the dicta an to the meuuiiiff of partiemar 
words in the 1887 Act may bo open to (jncBtion (Vis- 
count Finlay). 

I 1110 . .1 A miner who was paid 


it. The coal raised was screened at the pit s ^ weight, & wlio worked in a seam in which coal 
mouth, & defts. made dedu<;tions from pltfs. stones A dirt, sued tlie mineowners 

wages in respect of the small cool found in it. unpaid wages i-eprescnting the 

Pltfs. sued defts. for the amounts so deducted - aggregate amount of deductions made for stones 
Held : (1) the small coal was part of the mimual ^ hutclies scut up by him during a 

contracted to be gotten ’ within (..oal Mines Regu- period, upon the ground that such de* 

iation Act, 1887 (c. 58), s. 12 (1), & the deductions ductions were illegal. It was a lenn of piu’suor s 
wei-e illegal, & pltfs. were therefore (sntitled to omployimmt tliat he should Im* paid for clean coal 
recover; ( 2 ) tlie sums allowed for tli(i small coal weigher appointed by the mincownor 

wei'c to be at the same rate as that paid for the ^ ileduction for stones ^ dirt of a fixed 

large coal. — Brace v. Abercarn (Colliery Co., p(jj. hutch based upon an average arrived 

Huggins v, Jx)ndon South Wales Cotj:jehy crow-picking sanipli*. bubches & deducting 

Co., [1891] 2 Q. B. 699 ; 60 L. .1. Q. B. 7()(5 ; 65 f,.,,jn'the gross weight the weight of the stones & 
1 j. T. 694 ; 56 J. P. 20 ; 40 W. R. 3 ; 7 1. L, R. themn contained, & tliis amount was well 

634, C. A. within the average weight of stones & dirt found 

Annotations .—As to ( 1 ) Distd.^ in the JiuUdios. Tlie niinei*s agi-eed with the mine- 

(K owners tlmt d^luctions sUoul.l 

(Joltncss Iron Cu. v. Bobbie, [1920] A. C. 91C. ance with Coal Mines Regulation A*X, 1887 (c. o»). 


1109. Agreement for average deductlon- 


ance with Coal Mines Regulation Act. 1887 (c. 08 ), 
s. 12 , but no special mode of determining the 
deductions was agrt»(*(l upon. A checkweigher 


Validity.]- Applt. was employed by resps. at their deductions was agreed upon. A 
coUiery upon the tenns that lie should bo paid | appointed by the I'l'n-'f? 


wages according to the weight of coal gotten by of averages adopted by the weigher il claimed tnac 
him; that he should not leave his employment the uiiiount ol 

without giving fourteen days’ notice, & that de- tamed by crow-picUmg each ® 

ductions should bo made in respect of dht stmt up which was admittedly unpriicticable, but the 

te the surface with the coal; & the foUowing weigher 

special mode of determining those deductions was the deductions h^ not been detennrnwl m the 
ag.eeduponbetweenresp 8 .>theijemonse™ 


^it liid^^nyttog’in respect of. the coal therein, T- •''.Oi ; 84 J. U. 241 ; t. r.. rv. o.. . 

The men sending up the other nineteen tubs were Sol. Jo. 517, H* navmpnt where 

paid on the total weight of the contents of each 1111. Agreement 

was controlled by the fli-st part of that sect., & Lo., No. J 109, an/fi. 


PART XIV. SECT. 1, SUB-SECT. 2.— B. 

1109 i. What deductions may be made 
— AgreemerU for aocrojoe deduction — 
FaZw%. 1 — Ron ALDSON v, Mowat 


r. — 

Validity, 


iliU). 21 R. (Ct. ol Ses..) (J.) 55.- 

ATKINIWN V. Hastib (U94), 21 R. 
- Deduction for oocrfUling^ (Ct. of ^ Bo. . . t 

,j — Held: tho asroomoat for J S. L. 1. 1 j9. SCOT. 
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Sect, 1 . — Coal mima: Sub-sect, 2, B. cfc C, (a), {b), 
{c)iSc{d\&D, (a).1 

1112. Improper deductions -Right to recovery.] 

— Netherseal Coijliery (-0. V, Bourne, No, 
1107, ante, 

Right of miner to leave employment without 

notice .] — See No. 1109, ante, 

1113. Mode of deduction From weight— Not 
from wages.]— Kearney v, Whitohaven Col- 
liery Co., No. 1109, ante, 

1114. Of whole contents of tub — Not 

from weight of mineral contents.] — Kearney v, 
Whitehaven Colliery Co., No. 1109, ante, 

1115. Agreement for weighing of coal without 
slack — Validity.]- Jones v, Llynvi Colmery Co. 
(1886), cited in 19 Q. B. D., p. 300, D. 0. 

Anmiation Kefd. NothorKCul Colliery Co. v. Bourne (1881)), 

14 App. Cos. 25J8. 

1116. Payment other than by weight of minerals 
gotten.] — Orders exempting mines from 35 & 36 
Met. c. 76, s. 17, made by a Sccrettiry of Stato 
})efoi'e tlie passing of th(^ Coal Mines Kegulation 
Act, 1887 (c. .58), ai*e specially pi’escn-vod & ke))t 
in force by Coal Mines Uegulation Act, 18S7 (c. 58), 
ss. 79, 84, unless revoked or altered by a Secretary 
of Stiitc under Coal Mines Uegulation Act, 1887 
(e. 58), s. 72, & exempt the mines to which they 
were granted from Coal Mines Uegulation Act, 
1887 (c. 58), s. 12 (1).— Dickinson v, PIandsley 
(1889), 60 D. T. 567 ; 53 J. V, 670 ; 5 T. L. U. 
339, D. C. 

Application of Truck Acts.] See Factories, 
Vol. XXIV., pp. 934-911. 

Inspection of weights & measures — Application 
of provisions of Weights & Measures Act, 1878 
(c. 49). J — Sec Coal Mines Regulation Act, 1887 
(c. 58), s. 15. 

C. Chcckwehjhers, 

(rt) Aiypoiniment and Tenure of OJJUr, 

1117. Appointment — Two seams in one mine.] 
in a mine not divided into parts under Coal Mines 
Keguhition Act, 1887 (c. 58), s. 19, there wei'o two 
scams of coal worked as one mine by separate 
gangs of miners paid according to t^hc weight of 
mineral gotten by them : — Held : the two strains 
together constituted a “ mine ” within (Wl Mines 
KeguJation Act, 1887 (c. 58), s. 13, & conse- 
(luently the miners working in one of the seams 
could not under (V)al Mines Uegulation Act, 1887 
(e. 58), B. 13) appoint a checkweigher in respect of 
llie mineral gotUm from that seam.— 'J'liojtPE v, 
Davies, [1908] 2 K. B. 7.50 ; 77 L. J. K. B. 939 ; 
99 L. T. 362 ; 72 J. V, 418. 

1118. Tenure of omce— Effect of dismissal of 
miners by whom checkweigher appointed.] — Applt., 
wlio was a miner in resp.’s coal mine, was appointed 
checkweigher by the other miners under 35 & .3(J 
Met. c. 76, s. 18, & acted in tliat capacity, & was 
paid by the miners. Subseciuently resps. dismissed 
all the miners & closed the mine. No notice was 
given to applt. by resps., or by or on behalf of the 
laiuei's. On the mine being re-opened a short 
time afterwards, applt. claimc^d to be still chec^k- 
weiglier & to bo entitled to perfoim the duties of 
that office, & brought an jiction against resps. for 
preventing his doing so :—Hcld : applt. had, on 


the dismissal of the miners, ceased to be check* 
weigher, & the action could not be maintained. — 
Whitehead v, Hoijjsworth (1878), 4 Ex. D. 13 ; 
48 L. J. Q. B. 264 ; 39 L. T. 638 ; 43 J. P. 400 ; 
27 W. B. 94, D. 0. 

Annotation : — Folld. Richards v, DuHryn Abordore Colliery 

Co., [1923] 2 Ch. 520. 

1119 . .] — ( 1 ) A person duly appointed 

to be a checkweigher by the other miners under 
the Coal Mines Begulation Acts, 1887 to 1905, 
ceases to be a checkweigher- on the expiry of 
notices determining the contracts of all the 
individual miners. 

(2) Threats made during a bond fide stoppage of 
a mine, after all the contracts with the worJoneu 
had been determined & before the mine reopened, 
not to reopen the mine if the old clieckweigher 
was continued in that position is not an offence 
under Coal Mines (Check Weigher) Act, 1894 
(c. 52), s. 1, which applies 6nly to acts done while 
the mine is a going concern. — B ichards v, Duf- 
FRYN Aberdare Colliery Co., [1923] 2 Ch. 520 ; 
93 li. J. Ch. 58 ; 130 L. T. 181 ; 30 T. L, B. 634 ; 
68 Sol. Jo. 13. 

(b) llcmuncraVwn, 

Sec Coal Mines (Weighing of Minerals) Act, 
1005 (c. 9), s. 2. 

1120. Who may be liable to contribute — ^Miner 
temporarily paid by the day.] — l*ltf., a check- 
weigher at a mine, duly appointed under Coal 
Mines Begulation Act, 1887 (c. 58), s. 13, by a 
majority of the i)ersons employed in the mine 
who were paid according to the weight of mineral 
gotten by them, sued deft., a miner who was being 
temporarily paid by the day, to recover the i)ro- 
portion of his wages as a checkweigher alleged to 
be due from deft. In addition to weighing the 
coal sent up by the minors, who were paid accord- 
ing to the amount of coal gotten, pltf. also weighed 
the coal sent up by deft., & these services were of 
benclit to deft, inasmuch as, when the coal sent 
up by him reached such a quantity that if paid by 
the amount gotten ho would receive more than he 
was being paid by the day, he might enter inU> a 
new arrangement with the i>roprietors of the mine. 
Dltf. declim^d to pay deft., on the ground that, 
being paid by fhe day, he was not liable to con- 
tribute to the cbeckweigber’s wages, (’oal Mines 
Begulation Act, 1887 (c. 58), s. 14, provides that 
a chetikweigher appointed by a majority of the 
jieisons emi)loyed at a mine who are paid accord- 
ing to the amount of mineral gotten by them may 
recover from any ])crson for the time being em- 
ployed at such mine & so paid, his proportion of 
the checkweiglier’s wages: — Held: deft., being 
paid by the day & not by the weight of coal gotten 
by liim, was not liable, under the statute, to con- 
tribute to pltf.’s wages, nor, in the above circum- 
stances, was he liable under any contract to do so. 
— OxTON V, Williams (1910), 101 L. T. 957 ; 26 
T. L, B. 242, D. V, 

(f) Limits on Powers, • 

1121. Interference with checkweigher — Liability 
of mine owner for threat made during stoppage — 
Application of Coal Mines (Check Weigher) Act, 


1116 i. Payment other than by weiyhi I 
of minerals gottcn .\ — Hu^ible tj. Hum- 
phreys. [1902] A. C. 207, P. C.— AUS. 

PART XIV. SECT. 1, SUB-SECT. 2.— 

0. (a). 

t. AppoirUmmi ,} — Tho appointment 
of a chook-woighor must be in preeserai, 
—hx p, Morgan (1889), 10 N. S. W. 


L. H. 109 ; 5 N. S. W. W. N. 128. 
—AUS. 

a. .]— McBain (1906), 2 

E. L. ri. 160.— CAN. 

b. .) — ^Addie & Sons* Col- 
lieries, Ltd. V, Sullivan, [1916] S. C. 
770.— SCOT. 

0 . Facilities to he afforded check- 
weigher — Shedler from, weather — Arti- 


ficial heat,] — Held : the fact that the 
owners of a colliery provided no means 
for tho artifloial heating of tho chock- 
weighor*B wolgh-honse did not consti- 
tute a failure to provide him with a 
shelter from the weather. — Dalmel- 
i.iNOTON Iron Co., Ltd. v, Maokenna, 
[1912] 8. C. (J.) 63; 49 Sc. L. 11. 
763 ; [1912] 2 S. L. T. 39 ; 6 Adam, 
629.— SCOT. 
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1894 (c. 52), s. 1.] — Rtcifards v. Duffryn Ahrr- 
DARE Colliery Co., No. 1119, anie, 

1122. Interference by checkweigher with work- 
men — Whether action lies by workmen — Construc- 
tion of Coal Mines Regulation Act, 1887 (c. 58), 
S. 18 (8).] — (1 ) Where there is an existing arrange- 
ment between the recognised tradti unions & the 
employers’ association that non-unionists shall not 
be employed in the mines of a district, Ac at one 
of these mines ollicialsof a recognised trade union, 
in pursuance of the sctth^d policy of their iinion. 
advise or instruct a workman cliarged witii giving 
f)ut safety lamps not to let inintjrs wlio are members 
of an unregistered \inion have their lain])s, or when 
they obtain from some of these miners liio lamjis 
issued to them without employing violence or 
threats of violencie, their action, if taken for the 
purpose of preserving peace in tlie mine by pre- 
venting non-unionists from worldng there*, is done 
in contemplation of a trade dispute within Tr.ade 
Disputes Act, 1900 (c. 47), s. 3, Ac does not con- 
stitute a breach of ("onsjiiracy A: Ppot(‘ction of 
Property Act, 1870 (c. SO), s. 7. 

(2) The lu'ovision in above sub-se<tt. that “ a 
ch(*ckweigher shall not be authorised in any way 
... to intei‘fer(* . . . with any of tin* workmen 
or with the management of the mine ; ...” is 
intended solely for the protection of the inanagt*- 
ment ; Ai workmen with whom there ha.s Ix'cn such 
interference cannot ground a civil action upon this 
breach of above sub-seet. — Powj.r:R v. Kiurle. 
[1922] 1 Ch. 487; 91 L. J. Ch. 353; 120 li. T. 
500 ; 38T. L. R. 271 ; 00 Sol. .lo. 207, (’. .\. 


((]) Reinov((h 

Sco Coal Mines Regulation Act, 1SS7 (c. 5S). 
s. 13 (4), (5). 

1128. Grounds for— Intimidation of workmen.] - 

Applt., a check weighei*, station(‘d by the i)ersons 
employed in resp.’s mine to take* an account of 
the wtnghing of the mineral gott(*n by them, under 
35 & 30 Viet, c, 70, s. IS, had been convictc*d 
imprisoned for intimidating one of tin* workinen 
with a view to compel him to abstain from working 
as a waggon rider in resp.’s employment. Rc'sp. 
applied to justices for a summary order for ajipll-.’s 
removal, nnd€*r 35 At 30 Vi(!t. e. 70, s. IS, A:- the 
justices, although it did not so apj)ear on the fa.c<* 
of the conviction, admitted (widcnce to show, & 
found as a fae-t, that the said intimidation took 
])lac(? on rosp.’s premises, where applt. liad no 
right to be, except in his capacity of checkweiglier. 
It did not appear that this intimidation causeil 
any impediment or interroption of the working 
of the mine, but. the justic<;s made the order of 
removal : — Held : applt. had misconducted him- 
self within 35 & 3(5 Viet, e, 7(5. s. IS, At the justices 


were justified in making the ord(*]*. -Phknttce r. 
Hall (1877). 37 L. T. (>05 ; 2() W. Jt. 237 ; 42 
J. P. Jo. 4, 1). C. 

Annotation: — Coiud. Sykes r. Barraolou^h, 11904] 2 K. B. 
675. 

1124. Interference with workmen — Whether 

limited to acts done in virtue of ofilce — Or to acts 
done In mine.] — Interference with the workmen 
within Coal Mines Regulation Act, 1887 (c. 58), 
B. 13, is not limited to acts done by a checkweiglier 
by virtue of or in connection with his ottice, or to 
acts done at the mine. — Syki5s v. Barra(*t.ot’(jii, 
11904] 2 K. B. (575 ; 73 L. J. K. B. 920 ; 91 D. T. 
560 ; 68 J. P. 5(51 ; 53 W. R. 205 : 20 T. L. R. 
680 ; 48 Hoi. Jo. (542, D. C. 

Annotation: — Reid. Date v. Gas Coal Collieries, [191, 5] 2 


K. B. 454. 


1125. .] — Justices having made an 

order under Coal Mines Regulation Act, 1887 


(c. 58), s. 13, for the removal of a checkweiglier 
added the words ; ” And from henceforth ho shall 
cease to perform the duties of checkweigher on 
behalf of the persons employed in the said mine 
as aforesaid ” i—JIeid : tlic order was good. 

Semhle : a checkweiglier remtived under Coal 
Mines Regulation Act, 1887 (c. 7(»), s. 13, c.annot 
immediately be reappointed. 

'riie word henceforth means from the date of 
th(» order, Ac does not mean hencefoith A: for ever. 

1 do not think that we are calltKl upon to decide 
wlie(-her removal moans permanent removal, but, 
if we liad to dc^cide that yioint, there are goo(l 
grounds for thinking that it does moan some sort 
of ])erinanent r(*nioval, because of the* woi*ds 
‘ stationing of another checkweigher in his 
])lace ” {I)ARLTN(3, .1.).— U. V. Llewellyn, Rjt p, 
SiiiURE (19()(*>), 99 L. T. 32 ; 71 J. P. 51, D. C. 

1126. Interference with management of 

mine- Communicating terms of union resolution 
as to hours of work.]— ys’;r p. White (1897), 13 
'P. L. 11. 580, ('. A. 

1127. Effect of Whether eligible for Immediate 
re-appointment.] — II. r. J^lewet.lyn, Rx p, 
SgriRE, No. 1125, (ttdv, 

/>. M hi ini urn Wayrs. 

{n) 111 GenvraL 

/SVe ( -oal Mines (Minimum Wage) Act, 1912 (c. 2), 

1128. Validity of prior agreement for higher rate 
of wage -During temporary cessation of work due 
to emergency.] — Hy an agi*(*em(‘nt. made prior t(» 
1912 b(*twt*en d<*ns. A: th(*ir workmen it was agreed 
thiit if a fai-al accid(*nt oceuiTed in defts.’ mine 
f)efor<j 12 o’clock, the day wagernen in tin? district 
in which the accident hay)i>ciu*d. if they came out, 
should b(* paid a full day's wage; livid : in tin* 
casi* of a workman who was g(*i.ting a higher wage 
(ban the minimum ra.t(‘, this agrecunent was not 
sii])ers(‘d(*d by a ruli* made under Coal Mines 
(Minimum Wage) Act, 1912 (e. 2), which provided 
that, in tin* event of any intt*iTuption of work 
during a shift din^ to an (‘im‘j'g(*ney over which the* 
management had no (control, ( ho workman should 
only b(* ]>aiil siieh a pr()i)ortion of the minimum 
rate as the t ime he woi ked bni e t o ibc: t otal number 
of hours of the sliift. Mactitnnon t. North’s 
Navuiatton CoiXTEHiES (1889), Ltd. (1913), 29 
T. L. R. 015. 

1 129. Jurisdiction of domestic tribunal— Dispute 
as to deductions Miner in receipt of wages exceed- 
ing minimum rate.l (J ) A <‘ounty rt. judge whosti 
decision was animu'd hy the Div. Ct. held tliat th<^ 
pi*o visions of (U)al Min(‘s iMinimum Wage) Act, 
1912 (c. 2), are applicable, notwitlistaniling that a 
workman may he receiving an amount for wages 
in exee.ss of tlie minimum rate settled under Coal 
Mines (Minimum Wage*) Act, 1912 (c. 2), At that 
the i)ow(irB of the domestic tribunal to decide a 
elispute as to the regularity At elTlcioncy of a 
miner’s work are not thereby oustfui : -Held : the 
county ct. judge had in fact found, At there was 
evidence on which Ik? e;ould find, that the work- 
man’s wages were* base^d on the statutory minimum 
rate*. A: w^i'c not tlu* subj(*ct of a common law 
contract. 

(2) Wht'Di a miner is suing for his minimum 
wage. A: a dispute \inder (bal Mines (Minimum 
Wage) Act, 1912 (c. 2), is before the domestic 
tribunal, the proper course is for the ct. to adjourn 
the trial in order that the dispute may be decided. 
— Faiuranks r. ]Ftx)KENce Coal At Iron Co., 
IJTD., 119151 2 K. B. 714 ; 84 L. J. K. B. 1115 ; 
112 L. T. 1013, C. A. 

I 1130. Employer not paymaster of miner Mine 
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Scd, 1 . — Coal mines: Sub-sect, 2, D» (a), (h) jc).] 


worked on “sett” system.] — Pltf. was a filler em- 
ployed at defts.’ colliery. In that colliery the coal 
was worked by colliers in “ setts.” Plach ” sett ” 
consisted of two or moi'c colliers, & to each ” sett ” 
one or more fillers were at tached. The fillers* duty 
was to load the tubs with the coal when gotten by 
the colliers, ^ the tubs were then sent to the sur- 
face, where the weight of the coal sent up was 
credited to the ” sett.’* The colliers were paid by 
(lefts, at the end of each week according to the 
weight of the coal credited to the “ sett,” one of 
the colliers, called the contractor, receiving pay- 
ment of the amount due to the ” sett.** A filler 
was paid a daily wage, which had been for some 
years before the passing of Coal Mines (Minimum 
Wage) Act, 1912 (c. 2), 6a. lid. h^ss 2d. for sub- 
scriptions, &' he was paid his remuneration each 
week by the contractor of the “ sett ” out of the 
money received by him from defts. The filler was 
engaged by the colliery manager ; he as well as 
the colliers signed a document headed “ Terms of 
Employment,” under which he agreed to be bound 
by the regulations of the colliery ; he was sent by 
an official of the colliery to work with a ” sett,” &> 
if the “ sett ** were dissatisfied with him it asked 
the management to remove him ; & his dismissal 
rested with the management. There was evidence 
that, ai3art fi*om an arrangement made in 1908 
between colliery owners & colliers as to “ liard or 
difficult places,” no allowance was made by defts. 
when paying the contractor of the ” sett ** in 
respect of the fillers* wages, tha» the fillei’s looked 
to the contracl/or for payment, & that if the amount 
paid by defts. to the contractor was not sufficient 
to pay all, the contractor was still bound to pay 
the filler his fidl wages. After the passing of Coal 
Mines (Minunum Wage) Act, 1912 (c. 2), the 
minimum rate of wages for a filler was fixed at 
4s. lOd. a day. For the week ending June 19, 
1912, the contractor paid pltf. at the rate of 4s. lOd, 
a day, & pltf. brought an action in the county ct. 
against defts. to recover the balance of the wages, 
namely, the difference between 4s. lOd. & 5s. lid. 
a day. The county ct. judge found that there was 
a custom to pay a filler 6s. 9d, per day clear, that 
the collier had always paid it out of lus tonnage 
wages, except in case of payment under the hard & 
difficult place agreement, but tliat there was no 
piivity of contract between the defts. & the filler. 
He accordingly gave judgment for defts. The l)iv. 
C^t.. held that the evidence was conclusive that 
defts. were the employers of pltf. & bound to pay 
him his wages, ^ they gave judgment for pltf. : — 
Held : (1 ) there was evidence upon which the 
county ct. judge was entitled to find that apart 
from (Joal Mines (Minimum Wage) Act, 1912 (c. 2), 
there was no privity of contract under which pltf. 
could claim wages from defts. 

With regard to Coal Mines (Minimum Wage) 
Act, 1912 (c.2) : — Held : (2) (Vaughan Williams, 
L.J.) the effect of the Act was to render defts. as 
colliery owners liable to pay pltf. his wages ; (3) 
(Buckley & Kennedy, L.JJ.) the Act did not 
make any alteration in the person liable to pay 
the wages, & did not create a contract to pay 
wages where none existed independently of the 
Act, & defts. were not liable to pltf. — Kichabds 
r. WKiacHAM & Acton Cotxiekiks, Ltd., Davies 
r. Same, [1914] 2 K. B. 497 ; 83 L. J. K. B. 087 ; 
no L. T. 402 ; 30 T. L. R. 228, C. A. 


Jnnnttitmi8:—As to (1) Apld. Higgiiisoii v. Blackwell Co] 
Same (l‘.)U), M L. J. K. B. 1181 
Distd. Cbunii v. Dalton Main ColllericK, 11916J 1 A. C. 615 
Consd. SiiuniontlB i>. Newport Abercam Black Vein Steal 
Coal Co., II 921 1 1 K. B. 61 6 . As to (2)ReId. Hlggiutioii i 
Blackwell CollieiT Co., Pitchford v. Same (1914), 8 


L. J. K. B. 1189. As to (3) FoUd. HlgffinBon v. Blaokwell 
CoUiury Co., Pitobford v. Same (1914), 84 L. J. K. B. 1189. 
Overd. Hooley v. Butterley Co., [1916] 2 A. C. 63. 
Qenmaiy, Mentd. Hill v, Beckett (1914), 84 L. J. K. B. 
458. 

1131. Mine worked on “ stall system.] — 

Defts. were the owners of a colliery in which the 
colliers worked in gangs, each gang working in a 
separate ” stall ** & consisting of one or more 
” staUmen ** or ” contractors ** to whom the stall 
was assigned by defts., & usually also of several 
” daymen ** who assisted the stallmen. Pltf. was 
employed at the mine as a dayman, &, like the 
other employees, he had entered upon his employ- 
ment by signing a form of contract which provided 
that he woiild serve defts. {inter alia) on the terms 
of the contract rules in force at the colliery. Pltf. 
worked in a stall for several days, & the amount of 
his wages &; of other wages earned in the stall was 
paid by defts. to one of the stallmen, who 
absconded without paying pltf. Pltf. brought an 
action against defts. in the county ct. claiming his 
wages for these days at the minimum rate fixed 
for the district. The evidence went to show that 
the practice at the colliery was that defts. paid to 
a st^man on the fortnightly pay day the net 
aggregate amount due for the work done in the 
st^, & that out of that amount the stallman paid 
to each dayman whatever w^o, not less than the 
minimum wage, the latter, in the opinion of the 
stallman, was worth. The county ct. judge, 
having regard to the terms of contract, & of the 
contract rules, & to the evidence, held ^ that the 
contract between pltfs. defts. did not impose 
any obligation on defts., to pay pltf. his wages ; &, 
further, that if it did impose any such obligation 
on defts., they were to be discharged therefmm on 
paying the stallman ; & he gave judgment for 
clefts. The Div. Ct. affirmed the judgment of the 
county ct. judge, Pltf. appealed: — Held: (1) 
them was evidence to support the conclusions of 
the county ct. judge as to the nature of the con- 
tract between pltf. & defts. ; &, (2) as there was no 
already existing contract between pltf, & defts. as 
to the payment of wages. Coal Mines (Minimum 
Wage) Act, 1912 (c. 2), s. 1 (1), did not create 
such a contract. — Higginson v, Blackwell 
Colliery Co., Pitchford v. Same (1914), 84 
L. J. K. B. 1189 ; 112 L. T. 442 ; 31 T. L. R. 
96, C. A. 

Annotations : — As to (1) Consd. Huoloy v. Butterley Ckillier}'' 
Co. (1916), 84 L. j. K. B. 1969 ; (Jhurm v, IJ^ton Main 
(JoUieriee, 11916] 1 A. C. 612. As to (2) Conid. Hooley v. 
Butterley Colliery Co. (191.6), 84 L. J. K. B. 1969 ; Churiii 
V. Dalton Main CollieriuH, [1916] 1 A. C. 612. UenerallVt 
Mentd. Hill v. Bockott (1914), 84 L. J. K. B. 4.68. 

1132. .] — A colliery co. usually 

assigned two workmen, a collier & a filler, 
to each underground working place or stall, 
but occasiomUly a double or treble set of men, 
composed of an equal number of colliers & fillers, 
worked tog()ther in one “ stall.” The men wei*e 
paid upon a tonnage rate in accordance with the 
coal gotten. A weekly pay-note was made out to 
the number of the ** stall ’* &; the money was paid 
to the collier, or, in case of double or treble sets, 
to one of the colliers. The division of the pay 
between the collier & the filler was a matter of 
private bargain l^tween them. On entering the 
service of the colliery co. all the workmen, whether 
colliers or fillers, were bound to sign three docu- 
ments, one of which contained the bye-laws of the 
co. By bye-law 2, “ All persons employed . • . 
shall i*eceive wages & payment according to the 
current rate of wages for the time being at the 
colliery.** By bye-law 13, ” All persons working 
under or for or paid by contractors or other 
persons shall be deemed to be the servants of the 
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owners of the colliery to the extent only that they 
shall be bound to obey these bye-laws & the 
other rules of the colliery, but the owners of the 
colliery shall not be bound to see to the payment 
of or be liable for the wages due to sucli persons 
alter they have paid the contractor or other peraons 
for whom such persons work.” A filler worked 
with a collier in a stall under an arrangement 
whereby the collier first took for himself for each 
shift Is, & the balance was equally divided in 
accordance with the number of shifts worked by 
each of the two men. In a certain week the 
balance coming to the filler under this arrangement 
was less than the minimum wages to which he was 
entitled under Coal Mines (Minimum Wage) Act, 
1912 (c. 2). The filler claimed a minimum wage 
from the colliery co. The co., who for all purposes 
f)ther than the payment of wages were the em- 
ployers of the filler, pleaded that they were not 
his employers for the purposes of Coal Mines 
(Minimum Wage) Act, 1912 (c. 2) : — Held : ^issum- 
ing without deciding that the “ contract of cmploy- 
menii ” mentioned in Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), s. 1 (1), meant a contract of em- 
ployment at wages, an obligation was imposed on 
the colliery co. to pay wages to the filler by bye- 
law 2, & was not taken away by bye-law 13, & 
tile co. were the employers of the filler within Coal 
Mines (Minimum Wage) Act, 1912 (c. 2), & wei*e 
liable to pay him a minimum wage. 

For the purposes of Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), s. 1 (1 ), it is not necessary f liat the 
employer should be also the paymastcu* of f.he 
workman. — Ciiurm i;. Dalton Main (Jolt^ikiites, 
I/PD., [19101 1 A. C. (512 ; 85 L. .1. K. B. 578 ; 111 
J.. T. 528 ; 32 T. L. K. 275, H. L. ; revsq. (1915), 
cited 85 Ti. .T. K. B. at p. 579, C. A. 

AimotalUmH : Heeley r. Butterley Colliery (Jo. 

(191.5), 81 L. J. K. D. 1969. Apld. Siinmonds v. Newport 

Aborcaru Black Vein Hteaiii Coal Co., [1921] 1 K. B. CIO. 

1133. .{ — Pltf., who was employed j 

underground as a holer by a colliery co., on enter- 
ing the service ()f the co. signed an agreement 
whereby he agi*eed to serve the co. on tlie tc^mis 
of certain contract rules & cmpowei*ed the co. to 
make certain specified deductions from wages. 
By rule 2 of the contract rules coal was to be i)aid 
for by weight, & by rule 3, ” all persons working 
under or for stallmen or (jontractors shall be 
(leemi;d to be servants of the co. to the exUmt 
only tliat they sliall be bound to obey these con- 
f.ra(;t iMiles & Die other rules & Regulations of the 
(colliery.” The colliery was workeil on the butty 
syst^mi. Weekly pay checks weRi made out to 
the number of the stall showing the net total 
amount clamed in the stall calc.ulated upon a 
tomiage rate in accordance with tlu; coal gotten, 
& the money was received by the stallmen or 
buttyman, who handed to the holders & fillers 
employed in the stall wages regulated by tlic work 
<lone by each in accordance with the recJognised 
rates of wages for the colliery & kept the balance 
for liimsidf. Owing to hard holing the wages 
received from the stallnuin by pltf., who was 
usually paid by piece work, were during a period 
of four months less tlian the minimum wage to 
wluch he was entitled under Coal Mines (Minimiun 
Wage) Act, 1912 (c. 2). In answer to an action 
in the county ct. by pltf. against the co. for pay- 
ment of the balance required to make up the 
minimum wage the co. maintained tliat they were 
not the employers of pltf. within Coal Mines 
(Minimum Wage) Act, 1912 (c. 2), & that their 
liability was absolved by payinent fio the stoll of 
an aggregate amount sufficient to pi*ovide a 
minimum wage all round. The county ct. judge 
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gave judgment for pltf, Held : (1) there was 
an employment of pltf. by the co. at wages, & 
rale 3 did not apply to a person who was under an 
independent contract of service already the servant 
of the co. ; (2) overruling Richards v. Wrexham iSs 
Acton Collieries, Lid,, Davies v. Same, No. 1130, 
ante, for the purposes of Coal Mines (Minimum 
Wage) Act, 1912 (c. 2), s. 1 (1), it was not necessary 
that the employer should be cdso the paymaster of 
the employee ; (3) payment by the co. to the stall 
of a sum sufficient to provide a minimum wage to 
each of the workmen under a different method of 
distribution was not a discharge of their obligation 
imder Coal Mines (Minimum Wage) Act, 1902 
(c. 2). — lIooLEY V, Butterley Co., Ltd., [1910] 
2 A. C. 63 ; 85 L. J. K. B. 1050 ; 114 L. T. 858 ; 
.32 T. L. R. 375, H. L. ; revsg. (1915), 84 L. .T. K. B. 
19(59, C. A. 

Annotations : — As t/j (1) Consd. Chiirin v. Dalton Main 

Colllerio.s, [1910] 1 A. O. 612. Apld. Slimnonda u, Newport. 

Abercani Black Vein Stoam Ootu Co., [1921] 1 K. B. 616. 

(6) Payment, 

See Coal Mines (Minimum Wage) Act, 1912 
(c. 2). s. 2. 

1134. Obligation of employer — Mine worked on 
“ stall ” system.] — Uigqinson v, Blackwell 
(Jollier Y Co., Pitciiford v. Same, No. 1131, 
ante, 

1135. .] — IJooT.EY V, Buitebley (Jo., 

Ltd., No. J 133, ante, 

(e) Recovery, 

See Coal Mines (Minimum Wage) Act, 1912 
(c. 2), 8. J. 

1136. Action by miner Condition precedent to 
action -'-Production of certificate of right to 
minimum wage.]— Ry rule 1 of Die rules for the 
district of Derbyshire. ex( Iusi\'(‘ of South Derby- 
shire, made under Coal Mines (Minimum Wage) 
Act, 1912 (c. 2), tor Di(‘ purpose of ascei’taining 
what sum is due to a workman for any yiay-week 
in R*K])ocl» of his riglit to vvagi's at the minimum 
rate regard shall b(* Jiad to Dk* amount of liis 
a(‘tual learnings during Dic‘ period consisting of the 
pay- week in (piestion it as few ]>rec(»ding pay-weeks 
as filial I be neeessary to make up a period during 
which the colliery has worked not less than ton 
full days, provided t liat the period shall in no case 
he longer than four pay-weeks in all. By rule 7, 
if any question sliall arisi* wlu^tliep any workman in 
Die district is a woi’kinau to wIkuu the minimuTii 
rat<* of wag(*s is applicable, tin* question shall be 
decided, in the last resort, by Die district board, 
failing a setllenient by Du‘m, by the independent 
chairman. Ac. a (;(*rtili cate of the dtscision shall be 
.sigri(‘d by the eluuniian A; vice-chairman of the 
board or by the independent cliairman, as the case 
may be, tSi such di»ciHU»n shall in evc*ry case be 
final A binding. By reason of a strike of minors 
work at deft.’s colliery in the iMrIy part of 1912 
ceased for about six wi^eks. On Apr. 10, work 
was resiim(*d, but for the pay- week ending on 
Apr. 16, Die colliery worked only one day, & for the 
pay-week eniling on Apr. 23, the colliery worked 
only live Ac a half days. T’ltf., who was a miner 
employcul at the colliery, claimed to be entitled 
to wages at the minimum rate- settled under Coal 
Mines (Minimum Wage) Act, 1912 (c. 2), for th6 
pay-week ending on Apr. 23. Defts. disputed 
his claim, Ac the question came before the district 
board A: finally before the independent chairman, 
who gave a cert.ilicate. tbat by reason of rule 4, 
pltf. was excluded from the operation of Coal 
Mines (Miniimim Wage) Act, 1912 (c. 2), s. 1, & 
was not a workman U) whom the minimum rate 
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Sect, 1 . — Coal mines: Sub-sect, 2, D, {c) d: {d); 
sub-sects, 3, 4 5, A. cfc jg. ; sub-sects, 6, 7 & 8.] 

of wages was applicable in respect of tlie pay- 
week in question. Pltf. thereupon brought an 
action in the county ct. i/o nicover the difference 
between the minimum rate of wages & the amount 
actually earned by him for that week : — Held : 
it was a condition precedent tc> pltf.’s right to sue 
that he should hav(? obtained a certificate that ho 
was a workman to whom the minimum rate of 
wages was applicable ; rule d was not ultra vires ; 
& therefore the action was not maintainable. — 
Randle v. Clay (’iioss (V»., Ltd., [1013! 3 K. 13. 
79.5; 83 L. J. K. 13. Ifi7 ; 109 J.. T. 522 ; 29 
T. L. R. 021,1). (’. 

Annotations: — Overd. IJarwtill v. Abcrcam Black Vein 

Steam Coal Co., tlBiril 2 K. B. 25«. Reid. Fairbanks v, 

Florence Coal & Iron Co., [1914] 2 K. B. 4(i]. 

1137. .] — (1) Pitt., who was a 

miner employtul at defts.’ colliery, brought an 
action in tJie county ct. under Coal Minces (Minimum 
Wage) Act, 1912 (c. 2), s. 1, to recover the dif- 
ference between the nnnimum ral-e of wages settled 
under Coal Mines (MiniTuum Wage) Act, 1912 (c. 2), 
A: the amount actually earned b y 1 1 i in d uring a ceidain 
period. Defts. delivered a special defence that the 
dispute between the paiiies, not stating whul. it 
was, had been referred to an umpire in pursuanc(‘ 
of the district rules, &. the umpire liad cert»ilied in 
writing that pltf. was not entitled to the sum 
claimed. At the trial pltf. gave evidence that he 
was a miner employed at the colliery during the 
period in question, Ac upon his < ounsel admitting 
that the dispute, not stating whai it was, had been 
properly submitted to tlie umpire under tin* 
district rules As that ho could not put in the 
certificate of the umpins tlie county ct. judge, 
upon the authority of Randle v. Clay Cross Co., 

No. 1136, ante, gave judgment for dedts. :— Held : 
the production of the eertificale by pltf. Wcas not a 
condition precedent to liis right to sue, A: the* 
action must be remitted to the county ct.. for 
f Hither hearing. 

Randle v. Clay Cross Cn„ Lid., No. 1130, a}de, 
overd. upon this point. 

(2) If a dispute, referred to tlie domestic tri- 
bunal under Coal Mines (Minimum Wage) Act, 
1912 (c. 2), is still sub judire, tlu» county ct. judge 
should adjourn the act.ion until the dispute is 
determined.— Bakweul v. Abkrcarn Black Vein 
Steam Coal Co., Ltd., [ 1915] 2 K. B. 250 : sid) 
nom, Baiiwell v. Newport Abercabn Black 
Vein Steam (Vial Co., Ltd., 81 L. J. K. B. 1105; 
112 L. T. 800 ; 31 T. L. R. 130 ; 59 Sol. .To. 233, 
V,A. 

Annotation : — As to (2) Folld. FairbaiikK r. Florence Coal & 

Iron Co.. [lOlfi] 2 K. B. 714. 

1138. Jurisdiction of county court — Arbi- 

tration proceedings not conciuded.] — Babwell v. 
Abehoarn Bl.vok ^"ktn Steam Coal (k)., Ltd., 
No. 1137, ante. 

1139. ,] — Fairbanks r. 

Florence Coal A:. Iron (’o., Ltd., No. 1 129, ow/c. 

(d) Variation. 

See (bal Mines (Minimum Wage) Act, 1912 
(c. 2), s. 2. 

1140. Colliers working in “hard or dimcuit 
places.”] By the rules regulating tlu? manage- 
ment of a colliery the minimum standard of wages 
for collicus working in hard or difficult places was 
fixed at Os. a day. Pltfs., wlio were colliers 
engaged at the particular colliery, had worked at a 
place in the mine which was a hard or difficult 
one within the meaning of the rules. In an action 
by pltfs. to recover their wagf^s, tlie county ct. 


judge awarded them tlie difference between wbat 
they actually earned & what they would have 
earned if the place had been a normal one, & he 
fixed the latter sum at 6s. per day : —Held : the 
County C^t. judge was wrong, & pltfs. were entitled 
to be paid at the rate of Oa. per day. — Jones v. 
PiiGSNix Colliery Co. (1912), 28 T. L. R. 374, 
D. C. 

1141. Award of Joint district board — Right of 
appeai.] — Where a joint district board under Coal 
Mines (Minimum Wage) Act, 1912 (c. 2), s. 2, 
make an award settling the minimum rates of 
wages in their district, & the award is expressed 
in ambiguous terms, although there is no right of 
appeal from the award, the High Ct. lias 
jurisdiction under Ord. 35, r. 5, to determine what 
it means, & declare the rights of the parties under 
it accordinglv. - Lofthoitse Coli.iery, Ltd. 
Ogden, |1913] 3 K. B. 120 ; 82 L. J. K. B. 910 ; 
107 L. T. 827 ; 29 T. L. R. 179 ; 57 Sol. Jo. 180. 

Annotation: — ^N.P. Guaranty Trust (!o. of New York v. 

Hauuay, [1915] 2 K. B. 530. 

1142. Jurisdiction of High Court — Where 

award ambiguously worded.] — Lot^noi'sE Col- 
liery, Ltd. V. Ogden, No. 1141, ante. 

1143. Powers of Joint district board — General 
district rules — Inclusion of method for ascertaining 
rate of actual daily earnings — Validity.] — The 
purposes for which a joint district board are 
empowered under Coal Mines (Minimum Wage) 
Act, 1912 (e. 2), make general district rules do 
not include tlie provision of a method for ascer- 
taining the rate of tlie actual daily earnings of the 
Workmen, fi'herefore, a rule whicli jirovided that 
“ in ascertaining whether the minimum wage has 
been ciarned by any workman on ])iece work the 
total earnings during two consecutive weeks 
sbali be divided by the number of shifts Ai parts 
of shifts he has worked during such i -wo weeks 
was held to vUra vires A: void. 

A joint district board made a rule that if a work- 
man from circumstances over which ho alleged ho 
had no control was unable to iierfonn such an 
amount of woi’k as would entitle him to a sum 
ettual the daily minimum rat/c he must forthwith 
give notice thereof to the official in charge of Uu* 
district, & in defauH- of such notice should forfeit, 
his riglit to wages at. the minimum rate for that 
pay: -“If c/d: tlie rule was a.uthorised by ('loal 
Mines (Minimum Wage) Act, 1912 (c. 12), s. 1 (2). - 
Davies v. (Glamorgan C^oal (’o., Ltd., [19141 1 
K. B. «74 ; 83 L. J. K. B. 831 ; 1 10 I.. T. 221 ; 
30 T. L. R. 101 ; 58 Sol. Jo. ISl, V, A. ; varyinq, 
[1913] 3 K. B. 222. 

Annotations: — CoilBd. Bandlo r. Clay CrosH Co.. [1913] 3 

K. B. 795. Be!d. Harwell r. Abercarn Black Vein Steam 

Coal Co., [1915] 2 K. B. 25U. 

1144. Provision for notice by workman 

— Where circumstances prevent his earning mini- 
mum daily rate.] — D avies v. Hjamorgan Coal 
(^o., I/TD., No. 1143, ante. 

1145. Rights of applicants before Joint district 
board — Presentment of case in person.] — (1) Where 
an application is made by any workmen or 
employers under Coal Mines (Minimimf W’age) 
Act, 1912 (c. 2), s. 3 (2), that the existing mini- 
mum rate of wages may be varied, the appets. 
have a riglit io present their case, in support of 
the variation to the joint district board inde- 
pendently, & not merely through the medium of 
their representatives upon the board. 

(2) Whether they are entitled for that purpose 
to appear before the board & be heard orally, (^r 
whether they can only submit their case &, argu- 
ments in writing, is a question of procedure whicli 
it is for the board itself io detenninc. - R. v. 
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(Jt/DGiS), [19161 2 K. B. 223; 84 
L. .L K. B. 884 ; 112 L. T. 1077 ; 31 T. L. B. 220, 

C?# 

written presentment of case — 
Discretion of Joint district board.] — II. r. Amph- 
LETT (Judge), No. 1145, ante. 


Sub-sect. 3. — Division of Mines into Parts. 
See Coal Mines Act, 1911 (c. 50), s. 25. 


Sub-sect. 4. — Plans. 

Sec Coal Mines Act, 1911 (c. 50), s. 20. 


Sub-sect. 5. — Abandoned Mini:s. 

A. Fencing, 

See Coal Mines Act, 1011 (c. 50), s. 20. 

Liability of owner.] — See No. 1153, poet. 

Fencing of metalliferous mines.] — iS^ecNos. 1215- 
1220, poet. 

B. Plane of Abandoned Minee. 

Sec^ note. Coal Mines Act, 1911 (c. 50), ss. 21 -'23. 

1147. Non-compliance with regulation - Notice 
to comply — Sufficiency.] — liesp. was charged, as 
owner of a mine, for failing to comply with Coal 
Mines Itcgulation Act, 1887 (c. 58), s. 38, as 
amended by the (^oal Mines liegulation Act, 189(5 
(c. 43), s. 4, in not sending to a Secretary of State, 
within three months after abandomnent of a scam 
in the mine, a plan as prescribed by the Acts. 

By Coal Mines licgulation Act, 1887 (c. 58), 
s. 38 (5), the information may bo laid at any time 
within six months after abandc»miicnt, or after 
service on the owner of a notice to comply with (lie 
requirements of the sect, whichever last happens. 
On Jan. 25, 1900, after the abandonment, the 
appellant wrote to resp. : “I beg to point out to 
you that no plan of the abandoned workings in 
the seven feet coal seam has yet been forwarded, 
as re(iuired by Coal Mines licgulation Act, 1887 
(c. 58), s. 38. Will you please give the matter 
your early attention.” On May 25 apiilt. again 
wrote, requiring resp. to comply with Coal Mines 
llegulation Act, 1887 (c. 58). The information 
was laid on July 27, 1900. 3'lic justices dismissed 
the information : — Held : Coal Mines llegulation 
Act, 1887 (c. 58), s. 38 (5), was a clause of 
limitation, the letter of Jan. 25 was a good mdice, 
& six months after service of the notice Jiaving 
expired before proceedings were taken, tins informa- 
tion was out of time, & the decision of the Justices 
was right. 

As to sect. 59 [of Coal Mines Tlegulation Act, 
1887 (c. 58)] the whole sect., or the st'cond pait 
of it, at any rate, applies only to a case where a 
person is guilty of an offence against the Act, 
for which a penalty is not provided. In this 
case a penalty is expressly prescribed, & T think 
wo cannot regard this section as apiilying here 


(Bruce, J ). — Stokes r. Hirx, [1901] 1 K. B. 493 ; 
70 L. J. K. B. 331 ; 84 L. T. 122 ; 05 J. P. 280 ; 
49 W. R. 375 ; 17 T. L. R. 221 ; 45 Sol. Jo. 240 ; 
19 Cox, C. C. 029, D. C. 

As to legal proceedings.] — See Sub-sect. 10, poet. 


Sub-sect. 6. — Management. 

See, (jenerally. Coal Mines Act, 1911 (c. 50), 
ss. 2-13, 28, 101 ; Police, Factories (Miscellaneous 
Provisions) Act, 1910 (c. 31), s. 10 ; Statutoiy 
Rules iSc Orders, 1917, No. 120. 

1148. Liability of mine owner — Failure of 
manager to exercise daily supervision of mine.] — 
A colliery owner was summoned for having worked 
a mine without its being under the control of a duly 
ceitiffed manager. Pi*oof was offered that the 
manager had lived at a distance from the ume 
& had only visited it at intervals. The justices 
dismissed the information on the ground that 
the owner was only bound imder Coal Mines 
Regulation Act, 1872 (c. 76), s. 20, to appoint a 
duly certified manager & give notice thereof to 
the inspector of mines : — Held : the justices had 
been bound to hear the evidence, as, if the owner 
had ficquiesced in the failure of the manager to 
exercise daily supervision in the mine, he would 
be liable to a penalty under the Act. — Evans v. 
Small (1885), 2 T. L. 11. 139, 1). C. 

AnnotfUion : — Refd. r. Brituiinic Morthyr (Joal CJo. 

(lUOU), 78L. J.K. B. Gi»U. 


SuB-8E(rr. 7 .— Returns. 

Sec (^oal Mines Act, 1911 (c. 50), ss. 17-24; 
Workmen’s Compensation Act, 1923 (c. 42), 
s. 28 (3). 


Sub-sect. 8. - iNSPEcn^oRs and Courts op 
Inquiry. 

See Coal Mines Act, 1911 (c. 50), ss. 82, 83, 07- 
101, 110, 117. 

1149. Notice by inspector of causes of danger — 
Must be danger capable of remedy by occupier of 
mine.] — ^Applts. were owners of a colliery in which 
was a pei’pendicular pit shaft at the same level 
as, &> communicating with, a similar shaft in an 
adjoining cidliery, which did not belong to them. 
Notice was given applts. by the district inspector 
of mines that an accumuJation of water existed 
near to & in connection with their mining works, 
which was dangcitius & tended to the bodily 
injury of the workmen employed therein, 
requiring them “ forthwith to remedy the matter.” 
This accumulation of water was in the pit shaft 
of the adjoining colliery, & applts. had no power 
to interfere with the water in it, bu(; it was shown 
that after the receipt of the notice they did not 
remove the men at work in their own pit shaft 


PART XIV. SECT. 1, SUB-SECT. 6. -A. 

d. Liability to public generally .] — 
The duty of foncliifi: disused lafiiing 
shafts imposed by Mining Act, 1005, 
r. 8. Sohed. 1., is absolute & a right of 
action for its breach enures even to a 
trespasser. — Cornish v. Nike Mining 
Go. (1015), 11 Tas. L. R. 143.— AUS. 

e. .] — A mining co. left un- 

fenoed a disused shaft, 60 feet deep 
Sl 5 feet in diameter, situated 82 feet 
from a public veldt road. A person 
strayed from the road in the dark &, 
faUiug into the shaft, reoeived sovoro 
injuries: — Held: a reasonably caro- 

J. — VOL. XXXIV. 


fill man would have foreseen that Uiwier 
iiic circuuistauees an accident was 
likely to have happened, & the co. 
was liable for the damages sustained. — 
PlJdMlNU V. lilETFON'llCIN DEKP QOLD 

Mining Co., Ltd., [1005] T. S. 111. — 
S. AF. 

PART XIV. SECT. 1, SUB-SECT. 6, 

f. Liability of manager — For breach 
of mine reffuUUions.l — Curtuoys v. 
Kilbride (1876), 2 V. L. R. (L.) 
265.— AUS. 

g. Employment of under-managers 
— Adjacent workings amounting to 


separate mines — Necessity fur separate 
under-managers.^ — Mooue CJo. v. 

Macmillan, [1921 1 S. C. (J.) 0.— SCOT. 

PART XIV. SECT. 1, SUB-SECT. 8. 

h. Report of committee appointed by 
miners* union.] — A report of a com- 
mittee appointed by a meeting of a 
ndners* ilnion to inspect a mine is not 
equivalent to the report of a com- 
nuttee appointed by the persons 
employed In a mine to make such 
inspection. — ^Leadbeatsr v . Crow's 
Nest Pass Coal Go., 2 M« M. Gas. 
145.— CAN. 


B B B 
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& colliery. Applts. having been convicted under 
35 & 30 Viet. c. 76, for failing to comply with the 
above notice: — Held: (1) the conviction was 
wroi^, for 35 & 30 Viet. c. 70, s. 46 only enabled 
the inspector to give notice in cases where the 
danger specilied in the notice was one which could 
actually be remedied by the occupier of the mine, 
& not in cases ivhei^ the source of danger was 
beyond their conti*ol ; & the only remedy under 
such chcumstances was that given by 35 & 30 
Viet. c. 70, B. 61 ; (2) tlie authority to an inspector 
under 35 ^ 30 Viet. c. 70, s. 40, to 1 ‘equire a remedy 
for a danger, did not extend to a withdrawal of 
wtnkmen, wliich is cxiiressly provided for under 
35 ^ 30 Viet. c. 70, s. 51 (0). — It. v. Spon Lane 
CoLLiiflKY Co. (1878), 3 Q. B. D. 073 ; 30 L. T. 
13 ; 27 W. R. 40 ; svb 7iom. Spon Lane Colliery 
Co., Ltd. v. Baker, 48 L. J. M. C. 25 ; 42 J. P. 
093, B. C. 

1150. Objection by owner —Determination 

by arbitration — Powers of arbitrator.] — The 
arbitrators or umphe appointed to deteimine a 
matter in dispute between the Seci*etai‘y of State 
^ a mine-owner, under 35 &; 30 Viet. c. 70, s. 40, 
in regard to any matter, thing, or practice in the 
mme found by the inspector to be dangerous, 
^ Inquired by him to be remedied, have or has no 
jm'isdiction to presciibe the remedy by his award, 
but only to award that the matter or practice 
specilied by the inspector is dangerous & ought 
to be remedied . — lie Secreta;'Y op State for 
Home Department & PLEiaiER (1887), 18 
Q. B. D. 339 ; 60 L. J. Q. B. 177 ; 51 J. P. 707 ; 
35 W. R. 282 ; 3 T. L. R. 287, 293, C. A. 

1151. Inquiry by Board of Trad^Explosion of 
steam pipe within mine — Effect of Boiler £Ixplosions 
Acts.] — A boilei* foi* generati]:^g steam was situate 
above-ground at a colliery, a pipe conducted 
the steam down the shaft & along the working to 
a pumping engine in the mine. A valve in this 
pipe, in the mine &; near the pumping engine, 
blew oil. The Board of Trade ordered that an 
inquiiy should be held by two comrs. under Boiler 
Explosions Act, 1882 (c. 22), into the causes & 
circumstances attending the explosion. On an 
application for a prohibition to the comi’s. so 
apijointecl to p^jhibit them from pioceeding with 
the inquiry: — Held: (1) the repeal by Boiler 
Explosions Act, 1890 (c. 35), s. 2, of part of Boiler 
Explosions Act, 1882 (c. 22), s. 4, gave the Board 
of Trade jurisdiction to order such an inquiiy ; 
(2) the pipe in which the explosion occuri*ed was 
a “ boiler ” within the intei-pretation clause of 
Boiler Explosions Act, 1882 (c. 22).-- R, v. Boiler 
Explosions Act, 1882, Comrs., [1891] 1 Q. B. 
703 ; 00 L. J, Q. B. 544 ; 04 L. T. 074 ; 55 J. T. 
010 ; 39 W. R. 440 ; 7 T. L. R. 371, C. A. 

1162. Authority of inspector—Whethor extends 
to withdrawal of workmen.] — R. v. Spon Lane 
COLUERY Co., No. 1149, ante. 


Sub-sect. 9. — ^Provisions as to Safety. 

A. Liability for Non-Compliance. 

See, now. Coal Mines Act, 1911 (c. 60), s. 102, 
generally. Master & Servant, pp. 301-304, 
ante. ’ 

1153. Owner or agent — Meaning of “ owner ** 

Lessee of abandoned mine.]--In 1800 applt. pro- 
posed in writing to take from the landlord ceiiain 
for fourteen years, from Michaelmas 
^ that yw, at a certain rent, a lease to be granted 
« accepted with provisions contained in a then 
existing lease of other mines. The landlord 


accepted this proposal in wrltii^, but no leaso 
was executed. One of the provisions mentioned 
was, that when &; so soon as the pits, shafts, 
roads, etc., should be discontinued or become 
useless, the lessee would fill up or remove the same, 
unless the lessor should sigimy his wish that same 
should be kept open or continued. In 1871 applt. 
discontinued working these mines. In Dec. 1875, 
he was convicted by justices voider the (k)al Mines 
Regulation Act, 1872 (c. 70), s. 41, upon a charge 
of not causing the tops of the shafts of those 
mines to be kept securely fenced for the prevention 
of accidents on Nov. 29 previously : — Held : upon 
a case stated applt. was not at the date charged 
an owner of the shafts witliin the intorpi*etation of 
that term in sect. 72 . — Stott v. Dickinson (1876), 
34 L. T. 391 ; 40 J. P. 613. 

1154. Separate liability — One of several co- 
owners.] — On the hearing of an infonnation against 
one of several owners of a mine, under 18 & 19 
Viet. c. 108, s. 4, charging deft, with not having 
provided the boiler with a proper steam gauge, 
after evidence had been taken in suppoi't of the 
complaint, it was objected that the infonnation 
ought to have been laid against all the owners of 
the mine. The justices held the objection good, 

6 dismissed the complaint : — Held : the objection 
being untenable, &> being a preliminary one in 
the nature of a plea in abatement, the justices 
had declined jurisdiction, & therefore this cl. 
made a rule absolute, calling on them to lieai* & 
adjudicate upon the case,, under Justices Protec- 
tion Act, 1847 (c. 44), s. 5.— R. v. Brown (1857), 

7 E. & B. 757 ; 20 L. J. M. C. 183 ; 29 L. T. O. S. 
100 ; 22 J. P. 64 ; 3 Jur. N. S. 745 ; 5 W. R. 025 ; 
119 E. R. 1427. 

Annotations : — Montd. Buccleucli v. Metropolitan Boaid of 

Works (1870). L. li. 0 Exoh. 221 ; II. v. Essex JJ. (1883), 

4U L. T. 177. 

1155 , Colliery company & manager.] — 

Two informations wei'e laid against a colliery co. 
under the Coal Mines Act, 1911 (c. 50), one of wliich 
charged that they had failed to see that a certain 
mine belonging to them was provided with suffi- 
cient refuge holes contrary to s. 44 (1) of the Act ; 
& the other of which charged that they had failed 
to see that suilicient bore holes were kept in the 
mine contrary to s. 68 of the Act. Two separate 
infoi'inations were also laid against the co.’s 
manager, who was one of theii* dii*ectoi*s, charging 
him with the same offences. The four informations 
were heard together by the justices, & at the 
healing the manager admitted full responsibility, 
but the CO. did not prove the facts necessary to 
exempt them from liability under either the latter 
part of s. 75 or s. 102, of the Act. The justices 
found that the alloged contraventions of the Act 
had taken place, & therefore that under s. 75 & 
s. 101 (2) offences had been committed against the 
Act, & they did not find that the offences were 
trivial or committed in extenuating circumstances. 
The justices convicted the manager on the separate 
informations against him & imposed upon him a 
penalty & costs ; but, considering th% penalty 
adequate, & having regard to the fact that the 
manager took all responsibility, they dismissed the 
informations against the co. On a case stated by 
the justices: — Held: the justices should have 
convicted the co. as well as the manager, & that 
the case must go back to them wiHi a direction 
to do so.— Wing v. Dent Main Colliery Co., 
Ltd., [1924] 2 K. B. 389 ; 93 L. J. K. B. 1086 ; 
131 L. T. 143 ; 88 J. P. 100 ; 40 T. L. R. 618 ; 
68 Sol. Jo. 793 ; 27 Cox, C. C. 042, D. C. 

Annokdion Reid. Cbarlton v. Jacob (1825), 04 L. J. E. B. 
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Pabt XIV. — Statutory 

; Certificated manager in charge.] — 

Ihe Ctoal Mines Regulation Act, 1872 (o. 76), 
8. 61, after providing general rules to be observed 
iu mine to which the Act applies, enacts 

that m the event of any contravention of, or non- 
compliance with, any of the general rules by any 
person whomsoever being proved, the owner, 
agent, & manager shall each be guilty of an 
ouence against the Act, unless he proves that he 
had taken all reasonable moans by publishing, & 
to the best of his power enforcing, the said rules 
as regulations for the working of the mine to 
prevent such contravention or non-compliance. 
An ^ information was preferred under this sect, 
against the part owner of a coal mine, in which one 
of the general rules regulating the employment of 
iiuichincs had not been complied with. The evi- 
dence was that the general rules were put up in 
various parts of the mine, & that deft, occasionally 
visited the mine, but resided at a distance, &; took 
no paH in the management, which was under the 
exclusive control of the ccrtilled manager, who was 
also part owner. Deft, was not examined as a 
witness, as he miglit have been under s. 63 (4), but 
it was Emitted that lie had not personally taken 
any means to enforce the i\dcs. The justices 
found as a fact that deft, had taken all reasonable 
means by publishing, & to the best of his power 
enforcing, the rules as regulations for the working 
of the mine to prevent such non-(;ompliance, & 
dismissed the information Held : there was 
evidence from which the justices miglit properly 
come to that conclusion. — Bakeji v, Cakteii 
(1878), 3 Ex. D. 132 ; 47 L. J. M. 0. 87 ; 26 W. li. 
497. 

Aninotalions : — Polld. Boll v. Biiico (181)1), 5.'» J. l\ 535. 

Consd. Sfcokoa v. dhccklaiul (1S1)3), 08 L. T. 457 ; Stokes 

V. Mitcheson, [1902] 1 K. B. 857. 

1157. .] — The agent of a mine subject 

to the Coal Mines Regulation A(^t, 1872 (c. 76), 
may be convicted for breach of the regulations 
prescribed by ss. 51, .52 of the Act, although the 
iriine is under the control of a duly certilied 
manager. — W ynne v. Forkestkb (1880), 5 C. P. D. 
361 ; 48 L. J. M. C. 140 ; 40 L. T. 524 ; 43 J. P. 
686 ; 27 W. R. 820. 

Annntatintut : - Stokes v, Chcckl.'uul (1893), 08 L. T. 

457. Reid. Stokes v. Iditcheson, [1902] 1 K. 13. 857. 

1158. & rules posted.] — D. was 

owner of a coal mine & took no active part, while 
a certificated manager, who had full charge, was 
convicted of permitting dangerous working neai* 
accumulated water. The rules had been duly 
posted up : — II eld : the justices were not wrong in 
dismissing summons against 13. for the same 
offence, on the ground that B. had kiken all 
reasonable means to prevent non-compliance. — 
Bell v. Bruce (1891), 55 J. P. 535, D. 0. 

1159. Mine under control of certifi- 

cated manager & under-manager.] — Coal Mines 
Regulation Act, 1887 (c. 58), after providing by 
8. 49 general rules to be observed in mines, enacts 
by s. 50, that, in the event of any contravention 
or of non-compliance with the rules in the case of 
any mine to which the Act- applies by any pei'son 
whomsoever, the owner, agent, & manager shall 
each be guilty of an offence against the Act, 
unless he proves that he had taken all reasonable 
means, by publishing, & to the best of his power 
enforcing, the rules as regulations for the working 
of the mine, to prevent such contravention or non- 
conmliance. An information was preferred under 
8. 49, against the agents of a coal mine, in which 
one of the general rules relating to the ventilation 
of the mine had not been complied with. Deft, 
had appointed a duly qualified mailer & under 
manager, & the non-compliance with the rules, 


Regulation of Mines. 

which affected only one heading of the mine & was 
of a temporary character was due to their negli- 
gence, There was no evidence of personal negli- 
gence by deft., & deft, was not called as a witness. 
The justices found that deft, had taken the 
proper steps to enforce the rules by appointing a 
duly qualified manager & under manager, whose 
duty it was to carry out the rules, & that the 
violation of the rules was in no way caused by 
deft, omitting to enforce the rules, & they dis- 
missed the information : — Held : there was evi- 
dence from which the justices might properly 
come to that conclusion. — Stokes v, Mitcueson, 
[1902] 1 K. B. 8.57 ; 71 L. J. K. B. 677 ; 8(5 L. T. 
767 ; 66 J. P. 615 ; 50 W. R. 553 ; 18 T. L. R. 
543 ; 20 Cox, C. C. 254, D. C. 

See, now. Coal Mines Act, 1911 (c. 50), 

s. 102 (1) (a). 

1160. Meaning of ** agent ’’—Includes 

managing director of colliery company,]— Stokes 
V. Mellor (1875), 39 J. P. Jo. 788. 

1161. .] — A limited co. were the 

owners of a coal mine of which reap, was the 
managing director ; but resp. did not interfere 
with the actual managememt of the mine under- 
ground, which was left in the hands of u duly 
ceiii/icated manager, under the Coal Mines 
Regulation Act, 1887 (c. 58), who was the manager 
of the colliery, At was in charge thereof. Reap., 
as managing director, occasionally visited the 
mine, but he had in no way interfered with the 
manage^r in his duties, though ho had authorised 
all nccessaiy expenditurci for the safety At conduct 
of the mine, At had duly published at the mine the 
rules under tlie Coal Mines Rci^lation Act, 1887 
(c. 58), At the abstract of tlu‘ Act itself. An olicnee 
having been committiid by the use of naked lights 
in the mine on a day when resp. was not at the 
mine: — Held: (1) reap, as managing director, 
was “ agent,” of the mine within tlie meaning of 
the Act, At was legally respoiusihle as such ; but 
(2) lie had, by pubhsJiing At to the best of his 
power enforcing tJie ruhis as regidations for the 
working of the mine, taken all reiisonable means 
within s. 50 of the Act to prevent such contra- 
vention of the rules, At was ilieiiiffm) not liable 
to be convicUul for the oiTfuice.-'-.Si’OKES v. 
(-HECKL\ND (1893), 68 Ji. T. 457 ; 57 J. P. 232 ; 
9 T. L. R. 235 ; 37 Sol. Jo. 251 ; 17 Cox, C. C. 
631 ; 5 R. 240, D. C. 

Annolaihtt .U to (2) Cousd. StokcK Mitclicbou, [1902] 

1 K. B. 857. 

1162. What amounts to taking part in 

management of mine — Question of fact.] — Coal 
Mines Act, 1911 (c. 50), s. 102 (1), is intended to 
.‘liTord an additional proRjcUou to that given by 
s. 75 to the owner or agent of a mine. If they 
have not been “ in the habit of taking ” pai*t 
in the management of the mims A^ have not taken 
part in its management in regai^ to the particular 
matter in question, protection is not limited to 
tli(5 case undiir s. 75 which makes exemption 
depend on having taken means to prevent contra- 
vention of, or non-compliance with, the provisions 
of I’art Jl. of the Act. The question of the 
habit of management in the paiiicular instance 
is one of fact for the justices. Informations were 
preferred I'espectively against the fii'eman of a 
mine for liaving failed to inspect the mine immedi- 
ately before the commencement of work con- 
formably with s. 64 of the Coal Mines Act, 1911 
(c. 50), & against the agent & owners for failing to 
enforce the regulations providing for such inspec- 
tion in accor<£uice with ss. 64 & 75 of the Act. 
The justices convicted the fireman of an offence 
under s. 64, but dismissed the informations against 

B B B 2 
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Sect, 1 . — Coal mines: Sub’Sect, 0, cfc i?. (a). ] 

the agents & owners : — Held : the decision of the 
justices was right. — ^Atkinson v, Jeffreys & 
l/ANCA8T]^u & Co., Ltd. (1915), 84 L. J. K. B. 
1739 ; 113L. T. 492 ; 79 J. P. 373, D. C. 

1163. Owners consulted by manager 

as to best means of satisfying statutory require- 
ments.] — The owners of a mine to which Coal 
Mines Regulation Act, 1911 (c. 50), s. 31 (3), 
applied instructed their manager to apply to the 
inspector of the division for an extension of time 
in which to comply with the requirements of that 
sect., & the inspector allowed the extension. 
The manager consulted the owners as to the 
scheme to be adopted for the purpose of satisfying 
those I'equiromeuts. Save as aforesaid the owners 
took no pail; in the management of the mine. 
On the (‘xpiry of the time as so extended the 
scheme which liad been adopted was uncompleted, 

the mine was still without adeqiiate means for 
reversing the air cun*ent. The owners having 
been summoned under s. 101 (2) : — Held : they 
had taken part in the management of the mine 
in I'espect of the matters in question & could not 
claim the protection of s. 102 (1), & were conse- 
quently giulty of tlie offence charged. — ^Atkinson 
V , Iewis Meutuyr Consolidated Collieries, 
Ltd., [1910] 1 K. B. 363 ; 85 L. J. K. B. 684 ; 
114 L. T. 657 ; 80 J. P. 184 ; 25 Cox, C. C. 340, 
1). V. 

1164. Whether liability absolute — Negli- 

gence of competent employee.j -By the Mines 
Regulation Act, 1860 (c. 151), s. 10, it was provided 
that ceiiain general rules should be observed in 
every coal mine by the owner & agent thereof ; 
& among those rules was one providing that, 
whenever safety lamps were required to be used, 
they should be first examined &> safely locked by a 
j)ei‘son or persons didy authorised for that purpose. 
Sect. 22 of the Act imposed a penalty on the 
owner or agent if, through the default of such 
owner or agent, any of the general rules, the 
provisions of which ought to be observed by them, 
wei-c neglected or wilfully violated. The owner 
of a mine appointed a competent person to examine 
A lock the safety lamps required for use in the 
mine, but such person delivei'cd out certain safety 
lamps to miners for use in the mine unlocked ; — 
Held : in the absence of any peitsonal default on 
the part of the owner, he was not liable to a 
penalty in i'espect of the act of the person so 
employed by him. — Dickenson v, Pletcher 
(1873), L. K. 9 C. P. 1 ; 43 L. J. M. C. 25 ; 29 
L. T. 540 ; 38 J. P. 88. 

1165. .]— Watkins v. Naval 

Colliery Co. (1897), Ltd., No. 1173, post. 

1166. Failure to appoint competent 

officials.] -The husband of pursuer was killed 
by an outbreak of poisonous gas wliile working 
in the employment of defenders, a limited co., 
in a <;oal mine of which they wei*e owners. In 
an action for damages at common law A alter- 
natively under the Employers’ Liability Act, 
1880 (c. 42), the sheriff-substitute found that 
defenders were liable inasmuch as they had failed 
to appoint officials competent for the working of 
the mine, & ho assessed the damages at £400. 
On appe^ the ct. of sessions hold thiat defenders 
were not liable at common law, having used 
i-easonable care in appointing managers of the 
necessary qualiffcations & experience ; tliat 
although there had been a breach of the special 
rules applicable to the mine under ^al Mines 
Regulation Act, 1887 (c. 58), s. 49, these rules 
prescribed the duties of the managers & firemen 


& imposed no duties directly on the owners 
of the mine ; but that defenders were liable 
under tlie Employers* Liability Act, 1880 (c. 42), 
in respect of the negligence of their servants 
& their failui'e to comply with the rules in 
question, & the ct. awarded as damages £282 : — 
Held : there was a duty on defenders as owners of 
the mine to appoint A keep in chai*ge peraons com- 
petent to deal with the dangers arising in the 
mine ; they had not discharged this duty, A were 
therefore liable at common law for the sum 
awarded by tlie sheriff-substitute. — Butler (or 
Black) v. Fife Coal Co., Iti’d., [1012] A. C. 149 ; 
81 L. J. P. C. 97 ; 106 L. T. 161 ; 28 T. L. R. 150 ; 
6 B. W. C. C. 217, H. L. 

Anntitations : — Reid. Harrison v, Wythomoor CoUleiy Co., 

i 1U22J 2 K. B. 674 ; Nimino v. Connell, 11924] A. C. 595. 
lentd. Jonos v, Canadian I’ooiflo By. (1913), 83 L. J. 
P. C. 13 ; Leiuiard*s CUirrylngr Co. r. Asiatic Petroleum Co. 
(1915), 84 L. J. K. B. 1281 ; Abbott v. Isham (1920), 
37 T. L. It. 7 ; Heiiimlnsrs v. Stoke Pojfes Golf Club, [1920] 
1 K. B. 720 ; Phillips u. Britannia Hyflrionic Ijauudir Co., 
11923] 1 K. B. 539; Auglo-Newfouiidlaiid Development 
Co. V. Pacific SUwn Navlg;ation tk)., 11924] A. C. 406. 

1167. Burden of proof of non-liability.] — 

Tlie agent of a coal mine was summoned undc^r 
Coal Mines Regulation Act, 1887 (c. 68), as. 49 
(r. 1), 50, for not causing an adequate amount of 
ventilation to be constantly produced in the 
mine. The mine was a “ fiery ” oms A exccptiomil 
care as to ventilation was required. 

A manager A an undermanager had been duly 
appointed, A the general rules contained in Coal 
Mines Regulation Act, 1887. (c. 58), s. 49, had been 
duly published. It was pi*ovcd that on Sept. 19, 
1907, in consequence of the want of ventilation, 
the stythe A fire damp liad not been di1utc;d A 
rendered Imrmless so as to cause the parts where 
men wci*e working A passing to be in a fit state for 
such purposes. There was no direct evidence of 
what the cause of the want of adequate ventilation 
was, except at one i)lace where a brattice was 
defective, which brattice had been badly put 
up, A in consequence it did not cause the air to 
go to the working face of the coal there. For 
some seven or eight months prior to Sept. 19, 1907, 
the manager had from ill health been unable to 
discharge Ids duties as manager A to go down the 
mine. In consequence of the manager’s illness, 
the agent had been confciTing up to the pi*evious 
July two or three times a week with the under- 
manager, A from that Jidy, twice a week with a 
man engaged as assistant to the manager, but he 
did not peruse the oveimen’s do-ily reports, A he 
had not been down the inine between the previous 
July 3 A Sept. 19. It was admitted that the 
deputy overmen’s reports to the undermanager 
for Sept. 19 stated that the ventilation was good, 
A that it was the duty of the overmen to see to the 
putting up of brattices. The justices found os a 
fact that in view of all the circumstances, A in 
paiticular havir^ regard to the fact of the abnormal 
dangers attending the working of this mine A 
of the inability of the manager to go down the mine 
to overlook, the ^ent had not taken all reasonable 
means by enforcing to the best of his pbwer Coal 
Mine’s Regulation Act, 1877 (c. 58), s. 49 (r. 1), 
as a regulation for the working of the mine to 
prevent non-compliance therewith : — Held : the 
onus of proof being cast on the agent by Goal 
Mine’s Regulation Act, 1877 (c. 58), s. 50, there 
was evidence which justified the justices in coming 
to the conclusion that the agent had not discharged 
the ontis cast upon him . — ^^derson v. Atkinson 
(1908), 99 L. T. 22 ; 72 J. P. 369, D. 0. 

1168. .] — ^An explosion in a mine was 

caused by a blasting operation conducted in breach 
of the rules of the Cool Mines Regulation Acts. 
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In an action against the mine owners to recover 
damages for injury to a miner by the explosion 
the judge held that the burden of proving that 
the owners had neglected their duty to enforce 
the statutory nilcs lay on pltf., &, as th(^ pltf. had 
failed to produce evidence on that point, defts. 
obtained a verdict & judgment : — Held : upon the 
question whether the mine authorities had done 
their duty in taking proper cai*e of the safety of 
the miners the burden of proof did not lie upon 
pltf. — ^Britannic Merthyr Coal Co., I/td. v, 
David, [1910] A. C. 74 ; 79 L. .T. K. B. 153 ; 101 
D. T. 833 ; 26 T. L. II. 164 ; 64 Bol. Jo. 161, H. L. ; 
affg. S. C. sid) r\om, David v, Britannic Merthyr 
Coal Co., [1909] 2 K. B. 146, C. A. 

Annaiaivms : — Consd. Butler (or Block) r. Fife Coal Co., 
111H2] A. C. M» ; Watkins r. Naval Colliery Co. (1897). 
Ltd., [19121 A. O. 693. Re!d. .^iiinnonds r. Newport- 
Abcrcam Black Vein Hteuin Coal Co., 11920] 3 K. B. 131. 
Mentd. Clarko v. West Ham Conm., [1909] 2 K. B. 858 ; 
Cibson V. Dunkerley (1910), 102 L. T. 587 : Jones r. 
Canadian l*tw!itlc lly. (1913), 83 L. J. 1*. C. 13 ; IMiilUps 
V. Britannia HyKienic Laundry Co., [1923] 2 K. B. 
832. 


1169. What must be proved.]— In- 

formations were pr<‘f(»rrcd against the agent of a 
coal mine, &• against the co. that own(»d the colliery 
for an olTence under Coal Mines Act, 1911 (c. 50), 
s. 41 (2), in respect of a defective tiinvay, by 
consent were heard together. The agent proved 
that as soon as the defect in the airway was 
pointed out to him by the manager of the mine, 
he at once informed the co., who agi*eed to proceed 
immediately with the driving of a new airway. 
The justices convicted the co. & af;quitted the 
agent : — Held : the justices were wrong in acquit- 
ting the agent, as he had not satisfied the burden 
imposed on him by Coal Mines Act, 1911 (c. 50), 
s. 102, of proving (a) that he was not in the habit 
of taking & did not in resT)cct of the matters in 
question take any part in the management of the 
mine ; {h that he had made all the financial ^ 
other provisions neiJossaiy to enable the manager 
to carry out his duties ; & (c) that tJie offence was 
committed without his ^ knowledge, constmt or 
connivance. The conditions (a), (6) & (c) were 
cumulative & not alU^rnative.- -Charlton r, 
.Jacob (1926), 94 L. ,T. K. B. 8.55 ; 134 D. T. 19 ; 
89 .1. r. 174 ; 41 T. L. II. 680 ; 23 L. (>. H. 619 ; 
28 Cox, C. C. 73, D. C. 

1170 . Civil & criminal liability.] -(1) C’oal 

Mines Begulation Act, 1887 (c. 58), s. 49, creates a 
statutory duty in the owner of a coal mine to 
observe, not some only, but all of the rules therein 
contained ; & this is a statutory duty in the owner 
personally for the ben(*flt of the workmen & not 
only in those employed by the owner in the working 
of the coal mine. ^ ^ 

(2 ) Coal Mines Regulation Act, 1887 (c. 58), s. «»0, 

creates in the owner of a coal mine not a criminal 
liability only, with the result that he is rendered 
liable to a iienalty, but also it extends to create in 
him liability in a civil action. . , 

(3) A statutory obligation being thus imposed 
upon the owner of a coal mine for the benefit of 
the workmen, the doctrine of common employ- 
ment can have no applicat ion. — David v. Britan- 
nic iSithyr COAL Co., [1909] 2 K. B 146 ; 78 
L. .1. K. B. 669 ; 100 L. T. 678 ; 25 T. L. R. 431 ; 
53 Sol. Jo. 398. C. A. ; on appeal, 8uh wow. Britan- 
nic Merthyr Coal Co., I/td. v, David, [1910 J A. (>. 
74, H. L. 

Annotations :—A8 to (\) Apld. 

Co [19121 A. C. 149. Consd. Watkins v. Navw Coiiien 
Co * (1897) Ltd.. [i912] A. C. 693. As to (2) ConSo. 
Siminond8*D. Newport Abercam Black 
Co., 11920] 3 K. B. 131. As to (3) Butler (or Black) 

V. Fife Coii Co., [1912] A. C. 149. Rtfd. Jonea t>. Canadjaii 
Pacific Ry. (1913), 83 L. J. P. C. 13. Oenerally, Mentd. 


Clarko r. West Ham Corpn.. [1909] 2 K. B. 858 ; Gibson 
r. Dunkerley (1910), 102 L, T. 587 ; Phillips r. Britannia 
Hygienic I-rfinndr>- (^o., [1923] 1 K. B. 639. 

1171. Application of doctrine of common 

employment.] — David v, Britannic Merthyr 
Coal Co., No. 1170, ante. 

1172. .] — ^Butijur (or Black) r. Fife 

Coal Co., Ltd., No. 1166, ante. 

1173. .J — The manager of r<‘ap. eol- 

liery increased from tw<*nty to twenty-six the 
minibor of m('n authorised to bo lowei’od or raised 
in a cage at a time, TIk* brake power on the 
winding engine w^as adequate for twenty, but not 
for twenty-six men. Applt.’s husband was killed 
in consequence of the breakdown of the winding 
t'ngine by th(i snapping of the spanner bar which 
was d(‘fective, & the insufficiency of the brake, 
with the result that a cage fell : — 11 eld : reaps, 
had bej‘n guilty of a bTOach of an absolute s^itutory 
obiigatiun imposed by Coal Mines Regulation Act, 
1887 (c. 58), s. 16, for which they wert> liable, 
& no questiem of negligence or of the doctrine of 
common employment was relevant. — ^W atkins v. 
Naval Coiliery Co. (1897), IjTD., [1912 j A. C. 
693; 81 L. .1. K. B. 1056; 107 L. T. 321 ; 28 
T. L. R. 569 ; 56 Sol. Jo. 719, H. L. 

Annotations : — Refd. SlmmondB v. Newport Al>crqani Black 
Vein Steam CJoal Co., 11920] 3 K. B. 131. Mentd. PurBcll 
V. Clement TaU)ot (19M). Ill L. T. 827 ; Lcmnnrd’H 
Carrying Co. v. AHlatlc l*ctroleum Oo. (1915), 84 L. J. K. B. 


1281. 

Liability of manager — Provision of ventilation.] - - 
Sec Sub-sect. 9, B. (a), post, 

Unauthorised introduction of explosives by 

workman .] — See Sub-sect. 9, B. (/), post. 

Prevention of coal dust.]— / lScc Sub-sect. 9, 

li. (</), post. 

_J — Misuse of winding apparatus.]— No. 
1183, post. 

Liability of working miners.]— N o. 1221 , post. 

Homicide by neglect of duty.)— Criminal 
Law, Vol. XV., p. 798, Nos. 8624-8627. 


H, Gmicral Hules as to Safeiy, 

(a) Verif nation. 

See. rioto. Coal Mines Act, 1911 (c. .50), ss. 29-31. 

1174. Provision of ventilation- Must be Con- 

tinuous-Suspension of actual work during week- 
end.] — 18 & 19 Viet. c. 108. 8 . 4, ixuiuires certain 
rules to be obs<jrv(‘d, in every coal mine & ced- 
liery, by the owner & agent tliereof. By rule 1, 
“ an ad<*quate amount ot v'cntilation ” is to “be 
constantly produced at all collieries” in order 
“ that the working places of thti pits & levels of 
sucli colJioricJH ” may “ under ordinary circum- 
stances be in ». fit state for working.” Sect. 11 
imposes a penalty upon Uui owner & agent “ if ” 
“ .any ” ” e,olliery be worked,’' & the aforesaid 
rules arc neglected or wilfully violated : — Held : 
the agent of a colliery w’hich was actually worked 
only on week days, incurred a i)cnalty under 
sect. 11 for a broach of rule 1, by neglecting to 
keep up adequate ventilation in the colliery during 
the suspension of actual W'ork there between 
Saturday night & Monday morning; for, not- 
withstanding such suspension, the colliery was 
“ worked ” during that time within the meaning 
of tliat sect. — Knowles v. Dickinson (1800), 2 
B. & E. 705 ; 29 L. J. M. C. 135 ; 2 L. T. 174 ; 
24 J. P. 581 ; 6 Jur. N. S. 678 ; 8 W. R. 411 ; 121 
E. R. 265. . * . 

1175 , Duly of management — According to 

resources available.] — By Coal Mines Regulation 
Act, 1872 (c. 76), s. 51, it is provided that, in 
the event of any contravention of the general 
rules set out in that sect., the owner, agent, & 
manager shall be each guilty of an offence, imless 
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Sect. 1. — Coal mines: Sub-sect. 9, B. (a), (6), (c), 

{d) & (e).] 

he proves that he has taken all reasonable means 
to prevent such contravention. The first of all 
such general rules provide that an adequate amount 
of ventilation shall be constantly produced in 
every mine to render liarmless noxious gases, so 
that the working places of the shaft of such mine, 
& the travelling roads to & from such working 
places, shall be in a fit state for working & passing 
therein. Resp., who was a certified manager of a 
colliery mine, at a salary of £1 per week, was 
charged with an offence under sect. 51, r. 1. 
It was proved the mine was improperly ventilated, 
& resp. might have improved the ventilation with 
the resources at his disposal, but the rc^quisite 
provision for the proper ventilation- of the mine 
would have involved an outlay of £200 ; — Held : 
the finding of the justices, that resp. had omitted 
to employ the resources at his disposal for the 
improvement of the ventilation of the mine, dis- 
closed an offence under sect. 51, for which he was 
liable to be convicted. — 11 all v. Hopwood (1879), 
49 L. J. M. C. 17 ; 41 L. T. 797 ; 44 J. P. 250, D. C. 

Avnoiaiions : — Befd. Atkinson v. Morgan (1015), 84 L. J. 

K. B. 1431. Mentd. Watkins v. Naval Colliery Co., [IDll] 

2 K. B. 1(>2. 

1176. Competent stall of firemen em- 

ployed.] — (1) The manager of a coal mine is 
rosponsible for adequate & constant ventilation 
under Coal Mines Act, 1911 (c. 50), s. 29 (1) ; &> 
he is not relieved from responsibility by sect. 75, 
because a competent staff of Oremen has been 
appointed. 

Where by a fall in the roof in a level a cavity 
was formed, & to rt^pair it timbering was used 
which preventcid the air current reaching it & 
sufficiently diluting inflammabJc & noxious gases, 
the manager was held responsible for not pro- 
ducing adequate & constant ventilation in ac- 
cordance with sect. 29, although work was not at 
the time being carried on in the mine. 

(2) The “ shafts, roads, levels, stobh*., & workings 
of the mine ** include portions of the mine con- 
tiguous thereto altliough not coining strictly within 
any of those denominations. — ^Atkinson v. Mor- 
gan, [1915] 3 K. B. 23 ; 84 L. J. K. B. 1431 ; 113 
L. T. 488 ; 79 J. P. .378, I). C. 

1177. Extent of ventilation — So much of mine 
as will render workings & travelling roads safe.] — 
By 2.3 &- 21 Viet. c. 151, s. 10, r. 1, of the general 
rules to be observcjd in (ivery colliery or coal mine 
& ironstone mine, by the owner or agent theroof, 
“ an adequate amount of ventilation shall be con- 
stantly produced in till coal mines, etc., to dilute 
& render harmless noxious gases to such an 
extent that the working places & the travelling 
roads to or from such working places sliall, under 
ordinary circumstances, be in a fit state for work- 
ing & passing therein”: — Held: it was not 
suificient compliance with this rule to cause 
vcntil.ation to pass along the working places & 
travelling roads, but so much of the mine must 
be kept so ventilaU^d as to nmdor the working 
places At travelling roads safe. — Buouaii v. IIOM- 
PRAY (1808), L. R. 3 Q. B. 771 ; 9 B. & S. 492 ; 
37 L. J. M. 0. 177 ; 32 J. P. 804 ; 10 W. R. 1 123. , 
Annotation : — Expld. Atkinson v. Moi^an, L1915] 3 K. B. 23. ' 


I 1178. ** Shafts, roads, levels, stables & 

workings ’’ — Includes other contiguous portions of 
mine — Cavity In roof over travelling road.] — 
Atkinson v. Morgan, No. 1176, ante. 

Liability of owner or agent generally.] — See 
Sub-sect. 9, A., ante. 

(h) Safety Lamps. 

See Coal Mines Act, 1911 (c. 60), ss. 82-35. 

1179. Possession of matches — Whether search of 
person condition precedent to prosecution.] — 
Opal Mines Act, 1911 (c. 50), s. 36 (1), is an absolute 
prohibition against a person having in his pos- 
session, in a mine where safety lamps are required 
to he used, any lucifer match or any of the other 
^icles mentioned. A person, therefore, who 
infringes this provision is guilty of an offence under 
the Act, & in proceedings in respect thereof it is 
not necessary to show that the accused had been 
searched under sect. 35 (2) before he commenced 
work or that he had been searched by the person 
duly appointed to make searches. — Jones v. Lewis, 
[1917] 2 K. B. 117 ; 80 L. J. K. B. 782 ; 117 L. T. 
127 ; 81 J. P. 131, D. C. 

Liability of owner or agent generally.] — See 
Sub-sect. 9, A., ante. 

(c) Shafts and Winding. 

See Coal Mines Act, 1911 (c. 50), ss. 29, 36-41, 
67- 

1180. Liability of owners — Raising & lowering of 
miners — Miner ascending on his own business.] — 
The master who lets the workman down his mine 
is bound to bring liim up safely, even though he 
come up on Ids own business, & not for that of his 
master. — Brydon v. Stewart (1855), 2 Macq. 
30, H. L. 

Annoialions: — Dbtd. Groves v. Fuller (1888), 4 T. L. R. 

474. Distd. llolrinss v. Mackay &; Davis, [18U0] 2 Q. B. 

311). Gonad. Taylor v. Jones (1907), 1 B. W. O. C. 3. 

Mentd. Bartonshlll Cool Co. v, Reid (1868), 31 L. T. O. S. 

266 ; Waller r. S. E. Hy. (1863), 32 L. J. Ex. 205 ; Brown 

r. Aocrliiffton Co-op. Cotton -Spinning Manufacturing Co. 

(1865), 13 L. T. 94 ; Hall v. Johnson (1865), 34 L. J. Ex. 

222 ; Fowler v. Lock (1872), L. R. 7 C. P. 272 ; Douglas 

V, United Mineral Mining Co. (1900), 2 W. C. C. 15 ; miey 

V, Holland, (1911] 1 K. B. 1029 ; Cole v. Do Trafford, 

11918] 2 K. B. .523. 

1181. Provision of adequate-, winding 

machinery.] — Watkins v. Naval Colliery Co. 
(1897), Ltd., Nu. 1173, ante. 

1182. Prevention of shafts from becoming 

unsafe.] — Browning v. Crumun Valley Col- 
lieries, No. 1100, ante. 

1183. Liability of manager — Excessive number 
of men using winding machinery.] — ^By a special 
role for the regulation of coal mines under 23 & 24 
Viet. c. 151, the banksman is directed to ” take 
care tliat the persons descending or ascending the 
pit shall in no case exceed the munber of eight men 
& boys.” A breach of these roles is by sect. 22 
punisliable on summary conviction by fine & 
imprisomnent. 

A., the chartermaster of a pit (who by the rules 
is declared to be ” the responsible manager of the 
pit imder his charge ”), was close to the pit, & was 
cognisant that more than eight men were being 
lowered down at one time, & had power to pre- 
vent the banksman, who was his servant, from so 
doing, & did not interfere : — Held : A. was pro- 
perly convicted of a breach of the regulations, as 


PART XIV. SECT. 1, SUB-SECT. 9.— 
B. (a). 

1 1761. ProciMon of ventilation — Abso- 
lute duty of management — Crnnpetcnt 
staff of firemen employed .] — Cowie v. 
Berry (Ionbols Extended Gold 
Mining Co., No Liability No. 3 
(1898), 24 V. L. R, 319.— AUS. 


k. Extent of ventilation ,] — Brough- 
all V. Watoon (1900), 3 C. L. H. 
750.— AUS. 

l. Proceedings against otoners for 
providing insufficient ventilation — What 
amounts to sufficient notice ,] — Yeudall 
V. Ba^ 8c Co., Ltd., [1925] S. C. (J.) 
62.— SCOT. 


PART XIV. SECT. 1, SUB-SECT. 9.— 
B. (0). 

m. TAabilUy of master — Violation of 
rules by servant,] — Held : the master 
was not liable in damages for the death 
of a servant resulting from the servant 
using. In dlieot violation of rules, the 
oage instead of the ladders to asoond 
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b«*ng a percKm “ Aiding, abetting, or procuring 
the commission of the offence,” within Summary 
Ju risdiction Act, 1848 (c. 43), s. 6. — Howells v, 
Wtoot (1863), 15 C. B. N. S. 3 ; 32 L. J. M. C. 
241 ; 9 Jur. N. S. 1041 ; 143 E. R. 682. 

^ to liability of owner or agent generally, see 
Sub-sect. 9, A., anie. 

1184. Use of winding machinery by workmen.] — 

There is nothing in Coal Mines Regulation Act, 
1887 (c. 68), which gives a miner a right to use the 
winding-up machinery whenever he pleases. — 
HBKD V. WEAIIDALE StEET., CoAL & COKE CO., 
Ltd.. [1915] A. C. 07 ; 84 L. J. K. B. 121 ; 111 
L. T. 600 ; 30 T. L. R. 020, H. L. 


id) Fencing, 

See Coal Mines Act, 1911 (c. 50), s. 37. 

(e) Travelling Roads and Haulage, 

Sec Coal Mines Act, 1911 (c. 60), ss. 42-48. 

1185. Walking on haulage road while haulage 
in motion — Provision as to gradient — Not applicable 
to road as a whole.] — Men working in a colliery 
on the morning of Dec. 13, 1921, were knocked 
off work by the stallman & came down the “ jig ” 
to the “ jig ” bottom, & walked along to the main 
haulage^ road, & congregated about the bottom of 
the incline, & the haulage cable was still working 
at the rate of two & a lialf miles an hour, although 
the signal to stop it for the end of the night sliift 
WiW almost due, Sl some loaded tubs which were 
being liauled up the incline bi*okc loose & crashed 
into the group of men, killing two &; injuring others, 
& one of the injured men the widow of a man 
who had been killed claimed compensation under 
the Workmen’s Compensation Act, 1906 (c. 58) : — 
Held : although tlie liaulage road was very steep in 
paiis, yet as the gradient where the men standing 
when the accident occurred was, for about tliirty 
yards from the bottom of the incline, only one in 
fifteen, the men were not there in breach of Coal 
Mines Act, 1911 (c. 60), s. 43 (1), & appets. were 
entitled to compensiition. — Ruck v, Htocking- 
FOiiD Colliery Co., Ltd., Moore v, Stockinoford 
CoiJJERY Co., I/TD. (1922), 92 L. J. K. B. 221 ; 
128 L. T. 353 ; 07 Sol. Jo. 90 ; 15 B. W. C. C. 219, 
C. A. 

Annotation :~Di8td. Hawkiitltfc v, llowdon Cloiiijb Collieries 

Co. (1923), 92 L. .J. K. B. 642. 

1186. Provision as to safety space of two 

feet — Applies to whole length of track.] -Appet., 
a boy of eighteen, was employed as a miner in 
i*csp.’s colliery. On Apr. 29, 1922, after working 
on a night shift, he was walking along a haulage? 
road while the haulage rope wtis in mot Jon. lie 
slipped & fell, & his ankle was caught between 
the haulage rope & the wall, ^ he was injured. 
The employers denied liability on the ground that 
they had forbidden workmen Ut use ttiat road. 


& that appet. had acted contrary to Coal Mines 
Act, 1911 (c. 60), s. 43 (1), which prohibits workmen 
from walldng tdong a haulage road while the 
haulage rope is in motion except ” (a) where there 
is provided on one side of the road a clear space of 
at least two feet in width between the tubs Sc 
that side of the road. ...” The county ct. 
judge found that the employers had not enforced 
the prohibition, that there was not a clear space 
of two feet between the haulage rope & the side of 
the road along the whole length of the haulage 
road, though there was such a space where the 
accident occurred, that appet. must be deemed 
to know the law & had acted in breach of the 
sttitutory prohibition, & was not, therefore, 
entitled to compensation as the accident did not 
arise out of the employment : — Held : the require- 
ment as to space applied to the whole length of the 
haulage road, the award must be upheld on the 
true construction of the statutory regulations, & 
there was no misdirection. — Hawkridge v. How- 
den (iLouoii Collieries Co., I/rn. (1923), 92 
L. .T. K. B. (542 ; 128 L. T. 780 ; 07 Sol. Jo. 401 ; 
16 B. W. C. C. 55, C. A. 

1187. Liability of workmen riding on tub — 
Colliery prohibition not strictly enforced.] — ^A 

workman, employed as a ” repairer ” in a colliery, 
met with an accident while? riding on a tub convey- 
ing timber for the purposes of iiis work. It was 
pari of his duty to detach the tub at tin? end of its 
journey from the haulage rope, but the county 
ct. judge found that the y»urpose for which ho rode 
on the tub was to hold the timber in position. 
There was cvhhmce that the employers had pro- 
liibited any riding on tubs, but such proldbition 
hml not b(it*n strictly eiif()rc(‘d. Coal Mines Act, 
1911 (c. 50), 8. 43 (2), prolubited riding on tubs 
unl(?8S for the purpose? of d(‘tacliing or attaching 
tubs. The county ct. judge? heJel that the sta- 
tutf)ry pi‘ohil>ition a])])lii‘el, tleat the workman 
nc»t hc?ing a ” rider,” he? had not discharged the 
onus of showing that ht? e*;uiie within the scoi)e of 
the? exception conteine‘el in (^>al Mines Act, 1011 
(c. .50), B. 13 (2) (n) :—/fvfd : (1 ) since it wm part 
of the workman’s e>relinary elul-y as a repairer to 
deliie h & attae h tubs, the (*xee?ption contained in 
(V»al Mines Ae;t, 1911 (c. .50), s. 43 (2), applje?d, & 
tlius tliere wfis no statut^u y prohihiiiem ; (2) the 
employee’s wen? ne)l e?iititleMi U) redy on the colliery 
prohibition against rieling he*e’ause? such prediibitiem 
liael not l)e*e*n strictly euifeuee’d. The* workman 
was tlie*re*fore entitleel to an aweii’d.- WILLIAMS v. 
Cleeves Western Valleys Anthracite Col- 
lieries, Ltd. (1924), 131 L. T. 231 ; 17 B. W. C. O. 
97, 0. A. 

Annotation : - As to (1) & (2) Befd. Moi-Ban v. Evaiiri, [19261 

2 K. B. 74. 

1188. Tub not forming one of a set or 

train.]-- The words in (’oal Mines Act, 1911 


from a mine, although tho ladders did 
not in some particulars conform to tho 
reeiuirements of the Minos Act. — 
Anderson v. Mikado Mining Co. 
(1902). 22 C. L. T. 175 ; 3 O. L. H. 
581 ; 1 O. W. R. 276.— CAN. 

n. Regulations for working of 
machinery— Employment of competent 
engine-man.]— Hour An V. Clark (1904), 
7 F. (Ct. of Sess.) (J.) 1. — SCOT. 


PART XIV. SECT. 1, SUB-SECT. 9.— 
B. (d). 

o. Coal pit insuffieiently fenced— 
JAability to piiblic generally,]— Held : 
tho proprietor of lands, in which a ce>al 
pit not sufficiently fenced was situalx?, 
was liable to tho father of on uu- 
married woman who a(?cidentally 
fell Into the pit & was klUed. -Hislop 


V. Durham (1842), 4 Dunl. (Ct. of 
Boss.) 1168.— SCOT. 

p . .1 — Simpson v. Moore 

(1874), 3 Coupor, 26.— SCOT. 

q. .1 — Sfnnerton f>. 

MEUIIY & CUNNINOHAME (1886), 13 R. 
(Ct. of Sess. ) 1 0 1 2.— SCOT. 

r. Fence dispensed v‘iUi during 
operations — Special prrrauiions taken — 
Whether breach of statutory rules .] — 
At the mouth of a pit which was being 
sunk to a greater depth then? was no 
fencing, except that there was a mov- 
able wooden block upon the rail loading 
to the pit mouth, which it was tho 
duty of t’..e pith<*adman not to remove 
unless he was satisfied that the covering 
table was on the pit mouth : — Held : 
this arrangement was not in breach of 
tho statutory rules. — ^M*G ill v. Bow- 


man & Ck). (1890), IS U. (CL. of ScBS.) 
200.- SCOT. 


PART XIV. SECT. 1. SUB-SECT. 9.— 
B. (e). 

t. Walking on haulage road while 
haulage in motion— Haulage started 
at prohiluteti iimr- Liability of em- 
ployer .] — Bookhr 0 . Wklltncjton Col- 
liery Co., Ltd. (1902), 9 B. C. R. 205. 
—CAN. a 


a. Provision of refuge holes — Mouths 
f cross roads.] — Tlie mouths of tho 
[H)HS roads which lead off the main 
ivcl of a mine, & which arc within 
fty yanls of each other, may be? 
Dnshlered as manholes or places of 
[?fuge.— H ughes v. Clyde Coal Co. 


b. Regulations for safety of mechanical 
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Sect. 1 . — CoaJ minee: Sid}-8eci. 0, B. (f), (/), (g), W, 

( J), {k)d:(l).] 

(c. 60), 8. 43 (2), “ Where the haulage is worked by 
gravity, or mechanical power no pei*son shall be 
allowed to ride on sets or trains of tubs,** amount 
to a prohibition on every person from so riding, & 
not merely to a prohibition on the management of 
the colliery from allowing riding. To ride on a 
single tram is as much within the mischief of Coal 
Mines Act, 1911 (c. 50), s. 43, as to ride on a tram 
forming one of a set. Hence a man who rides on a 
single tram is guilty of an offence under Coal 
Mines Act. 1911 (c. 60), s. 43 (2).— Morgan v. 
Evans, [1926] 2 K. B. 74 ; 9.5 L. J. K. B. 700 ; 134 
L. T. 219 ; 90 .1. P. 20 ; 24 L. G. R. 48, D. C. 

Provision of refuge holes — Separate liability of 
colliery company & manager.]— N9. 1166,a?ite. 

(/) Support of Roofs and Sides, 

SeCf now. Coal Mines Act, 1911 (c. 60), ss. 49-62. 

1189. Necessity for props— Question of fact— 
For decision by court.] — Coal Mines Regulation 
Act, 1887 (c. 68), s. 49, Rule 22, provides for 
the use of sprags or holding props in mines to 
support the top coal whilst the hottom coal is 
being worked. Upon their true construction, 
the words of that rule, “ where they are required,*’ 
mean wliere they are “ necessary,** & not where 
liie workmen think them necessary. Whether 
they be necessary or not is a question of fact to be 
ilecidod by the justices in each case. — Gibbon v. 

(1894), 01 L. ,T. M. C. 42, 1). C, 

(g) Explosives. 

See Coil! Mines Act, 1911 (c. 60), s. 01 ; Master 
& Servant, i)p. 301-304, ante. 

1190. Prohibitory order by Secretary of State — 
Notice of order — Whether condition precedent to 
validity.] — Upon the hearing of a summons against 
the manager of a mine for contravention of an 
order purporting to be made by a Secretary of 
State under Coal Mines Regulation Act, 1890 
(c. 43), s. 0, a Queen’s printer’s copy of the order 
was put in evidence ; but no evidence was given 
of any notice by the Secretary of State of the 
making of the order or of any direction by him as 
t o the manner in which notice of the order should 
be given; — Held: (1) the provisions as to the 
giving of notice? were dii*ectory only, & were not 
conditions prc*cedent to the coming into operation 
of the order, & the order of the Secretary of State 
was therefore valid and binding ; (2) a manager 
of a mine may be guilty of an offence imder Coal 
Minos Ri?gulation Act, 1887 (c. 68), s. 50, where the 
explosive improperly used was brought into the 
mine by one of the workmen without his know- 
ledge or authority. — Jones v. Robson, [1901] 1 
K. B. 073 ; 70 L. J. K. B. 419 ; 84 L. T. 230 ; 05 
.f. P. 278 ; 19 Cox, 0. C. 051, D. 0. 

1191. Price of explosives charged by workmen — 

Actual net cost to the owner ” — Includes cost of 

carriage to & from owner’s magazine.]— Goal 


Minos Act, 1911 (c. 60), s. 01 (2), provides that no 
explosives shall be taken into or used in any mine 
except explosives provided by the owner, & the 
price, if any, charged by the owner to the workman 
for any explosives so provided shall not exceed 
the actual net cost to the owner ; — Held : the 
“ actual net cost to the owner ** includes not only 
the cost of carriage to the owner’s magazine, but 
also the cost of distribution from the magazine 
to the workman. — Evans v. Gwendraeth An- 
thracite Colliery Co., IjTd., [1914] 3 K. B. 23 ; 
83 L. J. K. B. 1312 ; 110 L. T. 959 ; 30 T. L. R. 
376, C. A. 

1192. .] — ^The Explosives in Coal Mines 

Order of Sept. 1, 1913, Rule 3 (a), which provides 
that ** if a sliot misses fire the person firing the 
shot shall not approach or allow any one to 
approach the shothole ” until after a given interval, 
applies only to the person who actually fires the 
shot. 

Accordingly, where a father, who was engaged 
along with his two sons in a blasting operation, 
loaded &; stemmed the shothole & inserted the 
fuse, to which a light was applied by one of his 
sons, &, believing that the fuse h^ not been 
effectually lighted, approached the shothole within 
the prohibited period for the purpose of lighting 
the fuse afresh, & the shot exploded & injured 
him : — Held : in approaching the shothole he had 
not violated any statutory regulation & was not 
acting outside the scope of his employment, it 
he was therefore entitled to compensation. — 
(’OLTNESS Iron Co. v. Batllie, [1922] 1 A. 0. 170 ; 
91 li. J. P. C. 75 ; 126 L. T. 611 ; 38 T. L. R. 207 ; 
60 Sol. Jo. 249 ; 15 B. W. C. C. 25, H. L. 

Annxitation : — Distd. Morgan v. Kvanfl. [102(5] 2 K. R. 74. 

1193. What amounts to shot missing 

fire.] — ^A shot misses fire within the Explosives 
in Coal Mines Order of September 1, 1913, Rule 
3 (a), if a naked light is applied to the fuse & the 
shot does not explode at the usual time, Sc the 
regulation applies where the man who applies 
the light to the fuse bond fide believes that he has 
not succeeded in igniting it. If therefore he 
approaches the sho&ole within the prohibited 
time, & the shot explodes & injures him, he com- 
mits a breach of the regulation Sc the injury does 
not arise out of his employment. — Costello v. 
Addie (R.) Sc Sons Coixteries, Ltd., [1922] 1 
A. C. 164 ; 91 L. .T. P. C. 72 ; 120 I.. T. 009 ; 38 
T. L. R. 200 ; 00 Sol. Jo. 248 ; 15 B. W. C. C. 19, 
H. L. 

Annoiaiion: — ^Beid. Coltiicafi Iron Co. v. Bailllc (1922), 91 

L. J.P. C. 7.'). 

1194. Right of owners to make regu- 

lation supplementary to statutory regulation.] — 
By tlie Explosives in Coal Mines Order of Sept. 1, 
1913, made under Coal Mines Act, 1911 (c. 50), 
“ If a shot misses fire . . . the person firing the 
shot shall not approacli, or allow any one to 
approach the shot hole ” until a specified interval 
of time lias elapsed. 

By a notice put up in the resps.* colliery the 


haulmie —Wheiher applioabU Ut iMvtaue 
by araHty .] — fck)irrAR v. llEiu, 11913] 
S. C. (J.) 84.— SCOT. 

0 . Eleclrur cable imtalled in fne- 
chanical ftaulaoe road — Unprotected by 
metallic oovering.] — SnoTi'S Iron Co., 
Ltd. r. Thomson, [1915] S. C. (J.) 29. 

— SCOT. 


PART XIV. SECT. 1, SUB-SECT. 9.— 
B. (f). 

d. TAability of mine.-owner.] — BiTT 
V. Dalmeny Oil Co., Ltd. (1905), 
7 F. (a. of Seas.) 787 ; 42 Sc. L. B. 
938; 13 S. L. T. 165.— SCOT. 


0 . .] — Held: au action of 

damages against a limited co. owning 
a mine, in respect of the death of a 
miner due to a fall of the roof of a 
roadway caused by a faulty girder, 
was i*elovaiit. — R odger v. Fife Coal 
C o., Ltd., [1923] S. C. 108.— SCOT. 


PART XIV. SECT. 1. SUB-SECT. 9.— 
B. (g). 

f. Regulation forbidding approach to 
ahot'holc vnfhin certain time — Breach 
by workman .] — Sloan v. Shottr Iron 
CX).. Ltd. (1922), 16 B. W. C. C. 300.— 
SCOT. 


g. .] — A shot-firer, who 

had applied a naked light the fuse 
of a shot, &, on the shot faUing to 
(Explode, had returned to the shot- 
hole within the prohibited interval, 
was charged with a coutraventiou of 
ExploKives in Coal Mines Order, 1913. 
par. 3 : — Held : the fact that he had 
acted in the honest, but mistaken, 
belief that the shot had not missed 
fire, because, as ho thought, it had not 
been successfully lighted, did not 
Justify his acquittal of the contra- 
vention charge. — Tennant v. Qil- 
MOUtt, [19231 S. C. (J.) 19.— SCOT. 

b. Control of defonatora — Eecesstty 
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words were added “ & no person shall in sneh 
circums^ces, on any pretext, I’eturn to the place ” 
before the expiration of the prescribed intcjrval of 
time. Applt. who was employed in the mine, 
was ftw^ of this notice in breach of the 
prohibition, went to tlie place where an attempt 
had been made to fire a shot before the expiration 
of the prescribed time, & the shot exploded, & he 
WM seriously injured ; the employers 

might make a regulation of their own in addition 
to the statutory regulation, & it was binding upon 
their workmen. — ^M‘Intosk v, Ardkn Coal Co 
(1924), 93 L. J. P. C. 204 ; 131 L. T. 321, II. h ; 
offff- S. C. 7wm. Ardkn Coal (^o., I/td. v 
M‘Intosh (1923), 10 B. W. C. C. 320. 

1195. Unauthorised introduction of explosives bv 
workman — Liability of manager.] — Jones v. 
Robson, No. 1190, ante. 


(h) Preve^iiion of Coal Dust, 

See Coal Mines Act, 1911 (c. 50), s. 02. 

1196. Liability of manager—Systematic clear- 
ance impracticable — Coal Mines Act, 1911 (c. 50), 
s. 102 (3).] — On an information against tlie 
manager of a certiin mine for an olTence against 
Coal Mines Act, 1911 (c. 50), s. 02 (3), the justices 
found that the roof & sides of the roads in the mine 
liad not been systematically cleared for some 
months ; that it was not practicable to carry 
out the provision of Coal Mines Act, 1911 (c. 50), 
s. 02 (3), in the particular mine ; A; that the 
inanager had done all that was reasonably pme- 
tJcable in the cii*(;umstan(;es to prevent coal dust 
accumulating i—Ueld : these findings brought the 
(-.use within i\ni\ Mines Act, 1911 (c. 50), s. 102 (3), 
A. the manag(‘r was not liable to a penalty. — 
Atkinson v, Shaw, [1915] 2 K. B. 708 ; 81 L. .T. 
K. B. 1748; 113 J.. T. 435; 79 J. J\ 370; 31 
T. Ju R. 421, I). C. 

Jtnruitatwn (Jharlton v. Jsu-oli (1025), 04 L. J. IC. B. 

855. 


ij) Inspectimw, 

See Coal Mines Act, 1911 (c. 50), ss. 10, 03-00. 

1197. Record of report of Inspection— Daily 
examination of guides & conductors.]— By Coal 
Mim^s Regulation Act, 1887 (c. 58), s. 49, r. 5, a 
competent person appointed for tlie purpose, 
filial],^ once at least in every twenty-four hours, 
examine the state of the external jiaiis of the 
machinery, the state of the guides & conductoi's in 
the shafts, etc., in inint^s &; sliall once at least in 
every week, examine the state? of the shafts by 
which persons ascend or descend ; A shall make 
a true report of the result of such examination, 
A every such report shall be recorded in a book to 
be kept for the purpose : — Held : this rule required 
a report to be recorded of the examination directed 
1^ be made once in every tw(?nty-four hours, as 
well as of that directed to be made once in >very 
week. — ScoiT v. Bould, [1895] 1 Q. B. 9 ; 94 
L, .1. M. C, 10 ; 71 L. T. .577 ; 59 J. P. 390 ; 18 
Cox, C. 0. .52 ; 15 R. 134, D. C. 

1198. Weekly examination of shafts.] — 

ScoTTr 7K Bould, No. 1 1 97, ante, 

1199. Inspection on behalf of workmen — Coal 
Mines Act, 1911 (c. 50), s. 16 (1)- Who may 
inspect — Check weigher.] -By above sub-sect., 
the workmen employed in a mine may appoint 
two of their number or any two persons, not being 
mining engine(?rs, who are or liave been practical 
worki^ miners with not less than five years’ 


experience of underground work, to make periodical 
inspections of the mine : — Held : a person who 
holds the appointment of check weigher at a 
mine^ is not thereby disqualified from being 
appointed to mak(?, A from making, inspections 
of the mine under above sect. — Date v. Gas Coal 
(Collieries, I/td., [1915] 2 K. B. 454; 84 L. J. 
K. B. 1529 ; 113 L. T. 295 ; 31 T. L. R. 341, O. A. 

Liability of owner or agent for failure to enforce 
regulations.]— No. 1102, ante. 

Inspectors & courts of inquiry.] — Sec Sub- 
sect. 8, ante. 


{k) Withdrawal of Workmeyi. 

See, note. Coal Mines Act, 1911 (c. 50), s. 07. 

1200. Liability of owners — Readmission of 
workmen for purpose of combating fire— In absence 
of report as to safety of mine.] — Fire having 
broken out in a coal mine all the men wore with- 
drawn. They wem readmitted, not for the purpose 
of inquiring into or removing a danger from gas, but 
solely for the purpose of dealing with the danger 
frfun fire, although no rtsport had been made that 
the? mine was not dangerous. As a result of their 
operation for that purpose, which interfered with 
the ventilation, infiammabh? gas accumulated to a 
greater percentage than two A a half, llio men, 
nevertheless, were not wit.hdrawn ; an explosion 
occurred, A men wei'e killed - Held : Coal Mines 
Act, 1911 (c. 50), s. 07, applied, although the men 
wert? not engaged in their noimal occupation of 
getting (;oal, A wei*e engaged in dealing with a 
danger within the mi?aning of the st?ct. — namely, 
that caused by fii*c? A. that the m(?n, on the above 
p<?rcontagc of gas having b(?en found, ought to 
have been withdrawn.- Wind v. Pickering, 
[1925] 2 K. B. 777 ; 94 h. .1. K. B. 895 ; 133 L. T. 
820 ; 89 .1. P. 109 ; 41 T. \j. It. <>83 ; 09 Sol. .To. 
796 ; 23 L. G. It. 001 ; 28 Cox, C. C. .52, 1). C. 

{1) Water and Bore JloUis. 

See Coal Mines Act, 1011 (c. 50), s. 08, 

1201. Danger from collection of water In adjoin- 
ing mine — Liability of owner.] — It. v, Baker 
( 1878), 42 .T. P. .To. 404. 

1202. Examination of disused workings for water 
— Sufficiency of examination Visual or physical 
examination.] — (1) The provision in Coal Mines 
Act, 1911 (c. 50), s. 08, that wh(‘i*<? a working luis 
approached within forty yards of “ disused work- 
ings, not b(iing workings which have bc?en examined 
A found to be free from aecumidations of water or 
other liquid matter,” certiiin precautions in relation 
k) the provision of borf?holcs shall bo observed, 
means that it must be found as a matter of fact, 
A not mc?i*ely as a probability, that tlie disused 
workings Jiave been examined A found to be free? 
from such accumulations. If the workings cannot 
be so examined, the precautions prescribed by the 
sect, must be ob.S4?rved. 

(2) The examinations contemjilated by Coal 
Mines Act, 1911 (c. 50), s. 08, is a visual or physical 
examination. 

(3) An examination by scientific tests is not 
such an examination as will disi)(?ns(? with the 
observance of the pi*ecaiitions. — A broi’t v. Brom- 
ley, [1924] 2 K. B. 084; 94 L. .1. K. B. 423; 
131 L. T. 149 ; 88 J. P. 98 ; 40 T. L. R. 690 ; 
22 L. G. H. 538, D. 0. 

Annotation.: — As to (1) Folld. Charlton r. Tanner (1925), 

134 L. T. 411. 


for anlhoriaed officials .] — Tennant v. 
Allardtce, 119151 S. C. (J.) 9. — 

BOOT. 


PART XIV. SECT. 1, SUB-SECT. 9.— 
B. (h). 

k. Breach of rcgvlaiions — Onus of 


proof on prosecutor.]-' AiwmBAhD v. 
Plkan Colliery Co., I.td., 119241 
S. C. (J.) 77.— SCOT. 
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Sect, 1. — CocA mvneB : S^ih^sect, 9, B, (Z), (»i), (n) (o), 

& C. ; 9^-8ect, 10. Seel, 2 ; Svb-sects. 1, 2 cfe 3.] 

1203. Scientific tests.]— Abbott v, 

Bromley, No. 1202, anU, 

1204. “ Substantial ** examination “as 

far as possible.*’] — The examination of disused 
workings in a coal mine which is required in order 
that the precautions specified in Coal Mines Act, 
1911 (c. 50), s. 68, may be dispensed with must be 
an examination of the wliole disused working, & 
must result in the working being found as a matter 
of fact, not inference, to be free from accumulations 
of water or other liquid matter. It is not sufficient 
that tlie working should be examined “ sub- 
stantially as far as is possible ” if there is in 
fact an appreciable part which it has not been 
possible to examine. — Charlton v. Tanner 
(1925), 134 L. T. 441 ; 00 J. P. 28 ; 42 T. L. B. 
155 ; 24 L. G. R. 131 ; 28 Cox, 0. C. 129, D. C. 

1205. Impossibility of examination — Neces- 

sity for observance of prescribed precaution.] — 
Abbott v, Bromley, No. 1202, ante. 

Provision of bore-holes— Separate liability of 
colliery company & manager.]— 5'ce No. 1155, ante. 


(m) lieacue and Ambulances, 

Sec Coal Mines Act, 1911 (c. 50), s. 85. 

Liability for non-observance of regulation — 
Manager.] — See No. 1212, post. 

Proceedings in respect of accidents— Limitation.] 
— See No. 1212, post, 

(w) Workmen Workimr Alone, 

See Coal Mines Act, 1911 (c. 50), a. 73. 


(o) Wilful Damage, 

Sec Coal Mines Act, 1911 (c. 50), s. 72. 

C, Special Regulations as to Safety, 

See Coal Mines Act, 1911 (c. 50), s. 87. 

1206. Interpretation of rules.]— By 35 & 30 
Viet. c. 76, s. 52, power is given to fiume special 
rules for the conduct & guidance of tlie persons 
acting in the management of a coal mine or 
employed in or about the same. By a special 
lule in force in the II. mine no peison “ employed 
in or about the works ” was to ascend the pit 
contrary to the direction of the hookcr-on. In the 
II. mine the workmen liiul power to dismiss them- 
S(?lves at a moment’s notice. Besps. were work- 
men employed in the IT. mine, &. being dissatisfied 
with their working place discharged themselves. 
They asked tlie hooker-on to allow them to ascend 
the pit, but he refused to do so until the ordinary 
time came for workmen to quit the mine ; resps. 
however ascended contrary to his direction ; — 
Ueld : resps. had been guilty of a breach of the 
spocM rule above-mentioned. 

It is a principle to be observed as to the inter- 
pretation of statutes that where a strictly literal 
i^onstruction leads to a manifest absurdity, a 
construction may be adopted which will carry 
out what may^ be rc^asonably supposed to have 
been the intention of the legislature (Grove, J.). — 
Hioiiam V. Wright (1877), 2 C. P. D. 397 ; 40 
L. .1. M. C. 223 ; 37 L. T. 187 ; 41 J. P. 079, 
D. C. 


8. 11, that special rules shall be established in 
every mine vdthin the Act, & by 23 A; 24 Viet, 
c. 161, s. 22, a penalty is imposed upon work- 
people employed in such mines who neglect or 
wilfully violate any of such 8X>eciaI rules. By 
rule 11 of the specie rules in force in the present 
case, every c^^rmaster, underlooker, manager, 
or other pen^n, upon employing any workman, 
was to deliver to him a copy of such rules ; 
& by rule 34 it was provided that “ every 
workman is engaged subject to these rules, & 
shall observe the same & abide by the conse- 
quences of neglecting them, & shall receive a 
copy thereof from the manager, chartermaster, or 
other person who may engage him.” Upon an 
information under 23 & 24 Viet. c. 151, s. 22, 
against applt. for disobeying the orders of resp., 
who was the chart/crmaster under whose control 
applt. was, contrary to the rules, there was no 
evidence that a copy of the said rules had been 
given to applt. ; &; it was contended that the 
delivery of a copy of such rides was a condition 
precedent to resp.’s right to enforce them. The 
justices having convicted applt. : — Held : they 
were warranted by law in so doing. — Higginson v, 
Hapley (1809), 19 L. T. 690 ; 33 J. P. 698. 

1208. Implied acquiescence of manager — 

Acquiescence in breach by another person.] — A 
special nde of a coal mine provided that the engine- 
tender shall not allow any person to be in the 
cnginehouBc for any purpose, & shall not le^ve 
his en^e in charge of any other person without 
authority of the manager, k> shall be in attendance 
during ine whole time that any person belonging 
to the shift on which he is working is below ground 
in the mine. H., the engineman, was in charge, 
& a boy, who oiled the boilers outside was inside 
with leave of the manager, &; such boy was caught 
by the flywheel of the engine & killed j — Held : 
H. Wiis properly convicted for neglecting to observe 
the special rule, & it was no defence that the 
manager allowed another person to be inside the 
house. — Uaywoob v. Baker (1876), 41 J. P. 
533, 1). C. 

1209. Breach after voluntary discharge 

from employment — At moment’s notice.] — H ig- 
HAM V, Wright, No. 1206, ante, 

1210. Disobedience to lawful commands of 

manager enforcing rules.] — A number of trammers 
in a mine, whose duty was to convey tubs when 
filled with coal to the “ straight road,” Sd bring 
back the empty tubs, their pay varying with the 
number of tubs convoyed by them, after being at 
work for some hours stopped work, & asked to be 
drawn out of the mine. They were ordered by the 
undermanager to return to work, but they refused 
to do so, saying that they had not a sufficiency of 
tubs, &; owing to their stopping work certain 
miners were also compelled to leave work. One 
of the trammers having been summoned under 
one of the special rules & convicted : — Held : 
the conviction under the special rule was right. — 
COLBECK V, WnmvHAM (1912), 107 L. T. 22 ; 
76 J. P. 291 ; 23 Cox, 0. C. 50, D. C. 

.] — See, also. No. 1221, posU * 


1207. Liability of workmen for breach — De- 
livery of copy of rules — As condition precedent to 
conviction.]— It is enacted by 23 & 24 Viet. c. 151, 


Sub-sect. 10. — Legal Proceedings. 

1211. Provision for continuing penalty after 
notice by Inspector— Not applicable to offences for 


PART XIV, SECT. 1, SUB-SECT. 9.— C. 

1. Whether mine mimera bovnd to 
oha^vc ape^l rcflruZa/ions.]— NlMi^io 
^ 10 Maopb. 

(Ot. of Seas.) 477.— SCOT. 


PART XIV. SECT. 1. SUB-SECT, 10. 
^tiere consent of Secretary of 
required before prosecution— 
Wither evidence of const^ necessary.] 
— ProsecationB for olTencoa iioder CJoaJ 


Minos Act, 1911, most in certain cir- 
oumstancos bo with the consent of the 
Secretary of Slate: — Held: evldenoo 
of the consent is unnecessary, the 
statement of the Lord Advocate, or 
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which enress penalty provided.]— Stokes v. Hn.L, 
No. 1147, anie, 

. ^^oceedlnga In respect of accidents — 

Limitotlon of time.] — By Coal Mines Act, 1914 
(c. 22), B. 2, smmnary proceedings again^ any 
person for non-compliance with any of the 
provisions of the regulations made under Coal 
Mmes Act, 1911 (c. 60), may be commenced at 
any time within three months after the making of 
a report on an accident in the mine or the con- 
clusion of an inquest held in consequence of an 
accident therein : — Jleld : this provision was an 
extension of &, not in substitution for Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, which provides 
that such proceedings slialJ jt)c commenced within 
six months from the commission of the offence, 
&, consequently, informations preferred more 
than three months after the conclusion of the 
inquest on the above-mentioned employee, but 
less than six months after tlie commission of the 
offences charged, were not out of time. — Felton 
r. Heal, [1920] 3 K. 13. 1 ; 90 L. J. K. B. 86 ; 
123 L. T. 394 ; 84 J. P. 167 ; 30 T. L. 11. 622, 
1). C. 

1213. Costs— Actions under Mines (Working 
Facilities & Support) Act, 1923 (c. 20)— Discretion 
of court.] — The Mines (Working Facilities & 
Support) Act, 1923 (c. 20), leaves the ct. an un- 
fettered discretion as to costs. Apijcts. will only 
have costs in rare cases . — Re New IIucknall 
Colliery Co., J/td, (1926), 41 T. L. K. 383. 

Right of inspector to institute proceedings 
through agent.]— /S'ee No. 1224, post 


m 

Sect. 2.— METALLIFEROUS MINES. 

Sub-sect. 1.— In General. 

See MetaUiferous Mines Regulation Acts, 1872 
(c. 77), & 1875 (c. 39) ; St<ite Mines ((lunpowder) 
Act, 1882 (c. 3). 

1214. Whether slate quarry a mine within 
Metalliferous Mines Regulation Act, 1872 (c. 77).] 
— Sims v, Evans, No. 1227, post. 


Sub-sect. 2.~ Management. 

See, Metalliferous Mines Regulation Acts, 1872 
(c. 77) & 1876 (c. 39) ; Notice of Accidents Act, 
1900 (c. 53), ss. 1, 2, 6 ; Mines, Accidents (Rescue 
& Aid) Act, 1910 (c. 16) ; Workmen’s Compensa- 
tion Act, 1923 (c. 42), ss. 28, 29. 


Sub-sect. 3. — New and Abandoned Minish. 
See Metalliferous Mines Regulation Act, 1872 
(c. 77), ss. 12-14,41. . , . , 

Notice of opening & abandonment of mines., - 
See Metalliferous Mines Regulation Act, 1872 
(c. 77), s. 12. 


Fencing of abandoned mine — Liability for.] — 
Sec Met^iferous Mines Regulation Act, 1872 
(c. 77), s. 13. 

1215. “ Person interested in the 

minerals of the mine ’’—Lessor.]— Resps., who 
were owners in fee of mines & minerals, demised 
a lead mine, part of the estate, for a term of years, 
subject to a rent or royalties, such royalties to be 
I)aid upon the place where the ore should have been 
gotten or weighed, & before it should be taken 
away ; the lease also reserving to resps. powers of 
distress &> re-entry if the rc‘yalties should be in 
aiTcar. The lessees ceased working the mine, & 
Ic‘ft & allowed it to remain insufficiently fenced : — 
Held : although the letisc was still in force & 
undetermined, resps. were guilty of an offonco 
under Metalliferous Mines Regulation Act, 1872 
(c. 77), s. 13, as “ persons interested in the minerals 
of the mine.” — Evans v. Mostyn (Lady) (1877), 
2 C. P. D. 517 ; 47 L. .1. M. 0. 25 ; 30 L. T. 850 ; 
41 J. P. 775. 

Annoiaiion : — Reid. Devonshire r. Stokes (1897), 01 J. P. 

40G. 


1216. Owner - Effect of local 

usage.] — ^rhe owner in fee simple of lands in a 
district where lead mining is subject to & repfulatod 
by Derbyshire Mining Customs & Mineral Courts 
Act, 1852 (c. clxiii), s. 9, under which any one is 
entitled to mine for lead oro upon paying certain 
royaliit*s, bidiig, os owner in fi*.e simple, entitled 
under that Act to royalties on calc-spar & calk 
taken out of any lead mine on his land, is a 
” person iiiit'resb^d in the iiiiuerals ” acfiording 
to Metiilliferous Mines Regulation Act, 1872 (c. 77), 
s. J 3, & is, therefore, liable to fence & k(‘ep fenced 
ilui shafis side entrances of an abandoned l(*ad 
mine on Ids land, ali-hongli ho is not entitled to any 
duties or royaltii‘S on iJi<* lead oni in any case, or 
on the e^ilcj-spar A calk uni il gotUm from the mine. 
- Stokes v. AitKWJUGHT (1897), 00 L. J. Q. B. 
815 ; 77 L. T. 400 ; 01 .1. J^ 775 ; 14 T. U IL 


0, D. 0. , 

1217. — •] — Devon- 

shire (Duke) v, Stokes, No. 1205, post, 

1218. “ Owner ” or “ person in- 

terested in the minerals of the mine ’’—Lessee 
collecting royalties for benefit of lessor.] — Applt. 
was lessee of a lead mine A of .all the duties arising 
therofrom, under a lease from the Duchy of 
Lancast(»r, by which he liad t;o pay to the duchy, 
by w%ay of rent, all he might annually receive in 
respect of the mine, with an ailditional yearly 
rent of 65. The mini* was dianised to him subject 
to a custom by which all the subjects of the realm 
have a right to search there for veins of lead ore, 
upon paying ceiiain dutic^s, & ai)plt. had no 
pecuniary interest in the mine or in tlio minerals 
tiiereof : Held : applt. was neither owner of 
the mine nor a person intei*est4)d in its minerals 
within M(*-talliferous Minos Regidation Act, 1872 
(c. 77), s. 13, At, therefore, upon the mine being 
abandoned, he was not liable to cause the top of 
its shaft to be fenced as required by that sect. 


of his reprosentativo, that it iias boon 
obtained being sutllclcnt- — Steven- 
son V. llooKK, [1916] S. 0. (J.) 24. 

SCOT. 

PART XIV. SECT. 2. SUB-SECT. 1. 

n. Hours of Zo^owr.] — U. v. Cana- 
dian Consolidated Mines, Ltd. 
(190C), 4 W. L. R. 101.— CAN. 

o. .1 — McGrboor V. Cana- 

dian Oonboudatkd Mines, Ltd. 
(No. 2) (1007), 12 B. C. R. 373; 2 
M. M. Oas. 428.— CAN. 

p. Miner*8lien — Registration — Priori’ 


1 — Dkabehon V. TnoMCSoN (Y. T.) 
(1907). 0 VV. L. U. 587.— CAN. 

q. Propertif in respect of wh ich 

lien attaches.]— rho lh‘n upon a iiiiTic 
as provided in Mochuiiics Lien Act, 
1897, c. 132, B. 8, Is a lien on the 
mine itself & not on any fund arising 
from the sale of ore extracted from the 
mine. — Law r. MoiroiiD (1909), 14 
Jl. C. R. 233.' -CAN. 

r. .1 — Larf.ait V, OiiiKN 

(Y. T.)(1909), 12 W. L. It. 462.— CAN. 

I, .1— Pltf. bad been 

given by deft, two separate time checks 
for woFK done on two mining claims j— 


J/ild : the grouin'iig of tlui claims will 
not make a lien attach to mom than 
one claim.— M cLean v, McDonald 
(Y. T.)(1909), 11 \V. L. R. 389.— CAN. 

a . 1 — G 17 STA raoN r. Ennis, 

Buur V. Ennis (Y. T.) (1911). 18 
W . L. R. 6.— CAN. 

b. Who may claim.]— B\xrv.Ji 

V. Henklru (Y. T.) (1909), 12 W. L. R. 
463.— CAN. 

C. — RoAL V. 1U)DKN- 

KKltCH, RODENKEWm V. 

Record v.Rodenkerch (Y. T.)(1909), 

11 W. L. R. 447.— CAN. 
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Sect, 2 . — Mefalliferoys mines : S\d)-seds, 4 <t' Cu 
Part XV, Sects. \ db 2.] 

He [applt.] is a lessee ffrom the Crown] of the 
mine, but a lessee who merely receives a royalty, 
rent or fine from the mine, & that does not make 
him owner in the sense in which it is sought to 
make him. It is said that he has the right of 
working it, but he has that right only in common 
with all other subjects of the realm ; & the 14 & 15 
Viet. (c. 94) shows that & that it is a right not by 
statute, but by immemorial custom (Lord 
C oLEBiDGK, 0 ..T.). — ^Arkwright v. Evans (1880), 
49 L. J. M. 0. 82, D. C. 

AnnoMion : ■ -Retd. Devonshire r. Stokes (1897), 01 J. 1*. 

406. 

1219. Ujer of abandoned mine as 

public well.] — The shaft of an abandoned mine 
contained water, & was used as &> was in fact a 
public well, which under Public Health Act, 1875 
(c. 56), s. 04, was vested in defts., the local 
authority : — Held : defts. were not the owners of 
the mine or of the shaft within Metalliferous Mines 
Regulation Act, 1872 (c. 77), s. 13, &; were, there- 
fore, not liable in an action for damage sustained 
through the t^op of the shaft not having been 
fenced. — Knuckey v. Redruth Rural Council, 
[1904] 1 K. B. 382 ; 73 L. J. K. B. 205 ; 90 L. T. 
220 ; 08 J. P. 172 ; 62 W. R. 558 ; 20 T. L. R. 
104 ; 48 Sol. Jo. 193 ; 2 L. G. R. 456, D. C. 

1220. Sufflclency of.] — To comply with 

Metalliferous Mines Relation Act, 1872 (c. 77), 
s. 13, the fence to a side entrance to a disused 
mine must be constructed & maintained 
immediately adjacent to such side entrance, 
whether the mine be situated on enclosed ground 
or not. -Foster v. Owen (1892), 62 L. J. M. C. 
7 ; 67 L. T. 712 ; 57 J. P. 87 ; 41 W. R. 240 ; 
9 T. L. R. 22 ; 5 R. 50, D. C. 

Annoiation : Reid. Kinickoy v. Dcdnith Tl. D. C, (1904), 90 

L. T. 2‘J6. 


Sub-sect. 4.~ General Provisions for 
Safety. 

See Metallifeious Mines Regulation Act, 1872 
(c. 77), ss. 23-31 ; State Mines (Gunpowder) Act, 
1882 (c. 3), s. 2. 

1221. Provision of overhead covers — Breach by 
miners.] - -By Metalliferous Mines Regulation 
Act, 1872 (c. 77), s. 23(11), a sufficient cover 
overhead shall be used when lowering or raising 
jiersons in every working shaft, with certain 
exceptions. By the last clause of sect. 23 every 
pei-son who contravenes or does not comply with 
any of the general rules in this sect, shall be guilty 
of an offence against this Act. By sect. 31, every 
P<‘rson employed in or about a mine, other than 
an owner or agent, who is gniilty of any act or 
omission which, in the case of an owner or agent, 
would be an offence against this Act shall be guilty 


of an offence against this Act, &> is rendered liable 
to a penalty. 

S. Sn others were working miners in the D. mine. 
The H. mine had two shafts, in one of which was a 
man engine, with a proper cover, used to lower 
miners from & raise them to the surface of the 
mine. In the other was a “ skip or open box, 
without a cover, used for raising ores & refuse. 
S. & certain other miners, who were then at the 
bottom of the mine, while the man engine & 
“ skip ” were both at work, got into the “ skip,” 
& weTe raised to the surface of the mine : — Held : 
they wore guilty of an offence against Metalliferous 
Mines Regffiation Act, 1872 (c. 77). — Prbchevillb 
V. SOUDBN (1883), 48 L. T. 612 ; 47 J. P. 613, 
D. C. 

1222. Case of explosives — Case or canister ” — 

Whether linen or calico bag sufficient.] — By Metalli- 
ferous Mines Act, 1872 (c. 77), s. 22 (2), “ Gun- 
powder or other explosive or inflammable substance 
shall not be taken into the mine except in a cas() 
or canister containing not more than 4 pounds ” - 

Held : the word “ case ” as used in the sect, 
must be taken to mean something solid & sub- 
stantial in the nature of a canister, & that a bag 
of linen or calico was not such a ” case.” — ^Foster 
V. Dipiiwys Casson Slate Co. (1887), 18 Q. B. 1). 
428 ; 56 L. J. M. C. 21 ; 51 J. P. 470 ; sub nom. 
Lb Neve Foster v. Dipiiwys Casson Slate Co., 
3 T. L. R. 301, 1). C. 

1223. Provision of “ guides “ Working 

shaft ” — Shaft in course of construction.] — By 
Metalliferous Mines Regulation Act, 1872 (c. 77), 
s. 23 (10), ” Every working shaft in which persons 
are raised ” shah, under certain specified circum- 
stances, be provided^? with guides, & persons 
contravening the provisions of the sc^ct. are made 
liable to a penalty. 

The shaft of a lead mine was completed, & a 
tunnel driven from the bottom of it for the purpose 
of arriving at the ore, but no ore had been gotten. 
The men employed in the mine were drawn up the 
shaft in a bucket unprovided with guides : — Held : 
the shaft was a ” working shaft ” within Metalli- 
ferous Mines Regulation Act, 1872 (c. 77), s. 23 (10), 
& therefore the owners of the mine wertj liable to 
be convicted of an offence against that sect. — 
Foster v. North Henpre Mining Co., Ltd., 
[1891] 1 Q. B. 71 ; 00 L. J. M. C. 6 ; 63 L. T. 458 ; 
55 J. P. 103 ; 17 Cox, 0. C. 216. 

Necessity for continuous ventilation .] — Compare 
No. 1174, ante. 


Sub-sect. 5. — Legal I^oceedings. 

See Metalliferous Mines Regulation Act, 1872 
(c. 77), ss. 31-38 ; Metalliferous Mines (Isle of 
Man) Act, 1891 (c. 47). 

1224. By whom information may be laid— By 
authorised agent in name of inspector— Decision 


part XIV. SECT. 2, SUB-SECT. 4. 


Cas. 281.— CAN. 


d. TAahilitf/ of otmer — Duty to ial 
rvammo^le — Inftpeclion < 

Mutollifoi-ouH MinoB Act, b. 26, wi 
luit iutendtiid to imposo tinrcaBoi 
able burdens upon the mine owne 

6 thereto lie is only required to lu 
reoBOiiahle precaution against aocidcir 
to minors. — McDonai.d v, Canadia 
Pacific Exploration (Jo., Ltd. (1899 

7 B. C. R. 39 ; ] M. M. (Jas. 379.- CAl 
T. ••T;: — d — Hosktno V. L 

f. AppoiiUment of unqpalifii 

/irerwan.l— SiMiSTER v. Moro an, 2 M. B 


g. lAahilUy of overseer.] — In the 
absenco of a mine manager certain 
coloured labourers worked in a shaft 
without wearing the required hats. 
The overseer was not aware of the fact. 
The hats had been supplied, & liad not 
been worn on account of the labourers' 
own neglect: — Held: the said over- 
seer had not been guilty of a brooch of 
the regulation. — MiLm v. R., [19071 
T. &. 43.— S. AF. 

h. .] — A mine c;aptainwho had 

largo authority & powers of super- 
vision was convicted on a charge of 
failing, in his capacity as a mine 


overseer, to make provision for an 
effective contrivonce to prcvtnt tnicks 
mnning away os roquiieJ by Mines, 
Works & Machinery Ilogulations, 1913, 
s. 43 (1) (r): — Held: in the cirenm- 
stanocs he was a mine overseer within 
8. 160 (1), (3). of the Regulations. — 
11. V. Atkinson, [19191 T. P. D. 60. — 
S. AF. 


PART XIV. SECT. 2, SUB-SECT. 5. 

k. Appeal from mininy court — 
Whether by case stated .] — Kinney v. 
Harris (1897), 5 B. C. R. 229.— CAN. 

l. Action against mauler — Jurisdie- 
tion of county court .] — An action for 
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Part XV. — Quarries. 


to prosecute taken by Inspector.] —An informa- 
tion against the owner or agent of a mine for 
an offence under Metalliferous Mines Kegulation 
Act, 1872 (c. 77), which can be prosecuted before 
a ct. of summary jurisdiction may, if the inspector 
of mines of the district lui.s determined to prosecute, 
be laid in his name by an agent duly authorised by 
him in that behalf. — Foster v . Fyfk, 118961 2 
Q. B. 104 ; 65 L. J. M. C. 184 ; 74 L. T. 784 ; 60 


J. P. 423 ; 18 Cox, C, C. 364 ; sub nom. Lb Neve 
Foster v . Vyve, 44 W. K. 524 ; 12 T. L. R. 433 ; 
40 Sol. Jo. 546, L). C. 

-J — See Summary Jurisdiction Act, 1884 

(c. 43), B. 4; & Magistrates, Vol. XXXIII., 
p. 324, Nos. 389 et seq. 

Actions against master under Employers* Lia- 
bility Act, 1880 (c. 42).]— iSVe Master & Servant, 
pp. 220-237, aivlc. 


Part XV.- 

Sect. 1.— IN GENERAL. 

See Quarries Act, 1804 (c. 42) ; Metalliferous 
Mines (Isle of Man) Act, 1891 (c. 47) ; Notice of 
Accidents Act, 1906 (c. 53) ; Chetikweighing in 
Various Industries Act, 1919 (c. 51 ) ; Workmen’s 
Compensation Act, 1923 (c. 42), s. 29. 

Statutory definition.] —^’cc Quarries Act, 1891 
(c. 42), 8. 1. 

1225. Application of - Slag heap containing 

mineral refuse.] — ^A heap of slag, i.c. the refuse 
from blast fm’naces produced in the inanufactm*e 
of pig-iron, & consisting of a mixture of lime, fuel 
& iron, piled up upon the unbroken natural surface 
of the soil, although over 20 feet <leei), is not a 
quarry under Quarries Act, 1894 (c. 42). — ScoiT 
V. Midland Ry. Co. (1897), 61 J. P. 358 ; 13 
T. L. R. 398 ; 41 Sol. Jo. 509, D. C. 

1226. Gravel & sand pit.] — Scoit 

V, Midland Ry. Co., No. 74, ante, 

“Quarry** distinguished from “ mine.**]— 
Nos. 23-27, ante. 

1227. Slate quarry — Underground - Whether 
metalliferous mine.]- A slate (juariy, pai*tly 
worked by undergmund borings, stoting from 
levels in the side of the mountain, is a metalliferous 
mine within Metalliferous Mines Kegulation Act, 
1872 (c. 77). — Sims v. Evans (1875), 40 J. P. 199 ; 
sub nom, Sim v. Evans, 23 W. R. 730. 

Annotation: — CoiUld. Jonoy v. Owmortliin Slaio Co. (187U). 

4‘JL. J. Q. B. 110. 

Whether factory.]— jS’cc Factories, Vol. 

XXIV., p. 899, No. 12. 

Sect. 2.— FENCING. 

See QuaiTy (Fencing) Act, 1887 (c. 19) ; Negli- 
gence. 

1228. Liability at common law — As against 
public generally.] — An owner of laud is not under 
any legal obligation to fence an excavation therein, 
unless it is made so neai’ to a public road or way 
as to constitute a public nuisance. — H ounsell v. 


-Quarries. 

Smyth (1800), 7 C. B. N. S. 731 ; 20 L. J. O. P. 
203 ; 1 L. T. 440 ; 0 Jur. N. 8. 897 ; 8 W. Jl. 277 ; 
141 E. K. 1003. 

-Apld. OiiikH r. fSouth YorkKhii'u Jly. & Uiver 
Dull Co. (1K«2), 3 B. & S. ‘34 4 ; Bolcli r. Suillh (l«tt‘3). 7 
U. 6c N. 73U. Distd. J{6 VVilliaiiiH r. Groucutt (18()3), 4 
B. &, S. 14'J. Reid. Gullosrlior p . Uumphery (1802). 27 
J. P. 5 : Crauo v. Suutli Suburban Gan Cu., llUlUJ 1 K. B. 
33. Mentd. Pickard v. Snillli (l«ei), 4 I.. T. 470 ; 
VVithedey u. ItOBcnte Canal Co. (1802). 12 C. B. N. S. 2 ; 
Kubbius r. Jouoh (1803), 33 Jj. J. C. P. 1 ; li. v. Daut 
(180.') ). Lc. & Ca. 507 ; liidorniaur v. Damon (1800), L. K. 
1 C. l\ 274 ; Lowery v. Walker, I191U] 1 K. B. 173; 
Latham a. Johiiyon, |1013J 1 K. B. 3U8. 

1229. Quarry adjoining highway.] — 

Hounsell v, Smyth, No. 1228, ante, 

1230. — .] — Deft, owned & 

occupied land, being a worked-out quarry, 
immediately adjoining a x>ublic highway vested in 
an urban di.strict council & repairable by the 
inhabitants at large. A prior owner of the land 
had, in 18(15, nuidc the excavation in order to 
quarry for limestone A untU then the sm*faces of 
the road A the land had been on tuinie level. 
The excavation being a soiuce of danger A 
obstruction to xiersous using the road, the 
excavator, to protect them A the roatl, built along- 
side the road a wall, the bottom of whieJi rested 
on a ledge of limestone left imgotton for the pur^mse 
A served as a retaining wall for the subsoil of the 
road A as a fence wall above its surface. In 
Feb. 1913, jiart of the wall collaiised A fell into 
the quarry, A in consequence a considerable jiart 
of the subsoil of the road A of its surface fell in 
also, tlic road thus beijoming impassable, a source 
of danger to persons attempting use it, A a 
nuisance, liable under Quarry (Fencing) Act, 1887 
((;. 19), B. 3, to be dealt with simimarily under 
Public Healtli Act, JS75 (c. 55) i—llcld : (1) there 
was also a common law obligation on the possessor 
of the excavation to keep it. fenced off whether it 
wa« made? before or aft<*r liis jxjssession began, A 
^^ ^n*tlle^ he was or was not liable to his landlord, 
if any ; (2) in an action by tlie A.-G. at tlie 


damages for personal injuries rcoiuved 
by an employot* in a metalliferous mine 
may be brotigbt for any amount in 
the county et. — B eamish r. Whitk- 
WATKU Mines, Ltd. (1«00), 7 B. C. It. 
261 ; 1 M. M. (Jas. 405.— CAN. 

PART XV. SECT, t, 

ID. Itiaht to take stone — Wlteilier lease 
or sale.] — An agieement by which 
the owners of a quarry gives a poily 
tho right to extract stone from it 
during a fixed period, at places to ho 
indicated by them, & in consideration 
of a sum to bo paid aocording to 
moasuromont of the stone, is not a 
lease of a portion of the qiiany but a 
sale of the stone to bo cxti'aoted. — 
Hbndershot V. LiONAis (1005), Q. R. 
27 S. C. 292.— CAN. 

n. Lease of land containing quarry 
— Aecestfify for registration.] — Under 
Laud Titles Act, a loose of Domluiou 


lauds ooutaiiiiiig qimrriablc stone, not 
being in the form ol lettors patent, 
but issued by the Deputy Minister of 
the interior, in aeeordance with regu- 
lations of the (ioveriior in Couneii, 
ought to be T'egislereil.- AV IjAND 
Titles AtT (No. *2) (1913). ‘31 W. L. B. 
38.>; 4 \V. W. it. 077; 11 D. L. R. 
673 ; (} Alla.L. U. 111.— CAN. 

o. (Jo'sharers — Uight to accou.tt.]- - 
B. took a lease of a hill from certain 
CO -sharers of an eslaUt & worked a 
quarry. A., the other co-shai’er, 
brought a suit against B. claiming an 
occoiiut of all the stones quuriied 6c 
can*l(^ away by him ; — IJetd : that 
inasmuch as thcic was an actual 
or dostruotiou of the common priiporty 
by working a quarry, which was the 
projicr 6c legitimate use of tho hill, 
A. was not entitled to an accoimt in 
tho absence of any pixiof that B. had 
received more than his just share. — 
MAHiMif Nauain r. Nowbat I’atuak 


(1905), 1. L. R. 32 Gale. 837. -IND. 

p. Kffeetof non-u8tr.]—Soii-\itn:r for 
twenty -one years does not deprive 
the tenants or farmei’s of tho Isle of 
Man of the right to dig for. & raise, 
limestone & ottier stoiK^s in the quarry 
of a tenant provided the stones, etc., 
art' for tlie use of the pally obtaining 
them, or to bo emplojed by him fur 
the improvement ot bis own or ueigh- 
bom-’s estate.- CiiiiisnAN v. Gibbon 
( 1841), 3 Moo. P. C. C. 351 .- I. of M. 

q. Special rules as to safety — 
WheUicr binding on sabsequeni tenant.] 
-- Snmsial rules established in a quarry 
during one tenancy do not apply to a 
subsetiueiit tenant, who conics into 
the occupancj’’ after an interval during 
which the quairy lias Ixteu uuteiiauted 
6c unworked. — Gordon v . Andeuson, 
11910] H. C. (J.) 26 ; 47 8c. L. R. 156 ; 
11909J 2 8. L. T. 461 ; 0 Adam, 101,— 
SCOT. 



760 Mines, Minerals and Quarries. 


Sect. 2. — Fefiusing. Sect 3. Pari XVI, Sect, 1 : 

Svb-aect. 1.] 

relation of the council, a mandatory order must be 
made on deft, to abate the nuisance by restoring 
the road to its condition prior to the subsidence 
& by rebuilding the wall or providing some other 
reasonable fence between the road & the quarry. — 
A.-G. 17. Rob, [1915] 1 Ch. 235 ; 84 L. J. Ch. 322 ; 
112 L. T. 581 ; 79 J . P. 263 ; 13 L. G. R. 835. 

Annotation : — As to (1) Refd. Sack v. Jones, [1925] Ch. 235. 

1231. As against neighbours & persons 

lawfully upon the premises.]— Ha wken v, Siieaher 
(1887), 56 L. J. Q. B. 284 ; 3 T. L. R. 557, D. O. 

1232. Liability of local authority — When owner 
of quarry unknown — User by all owners & occu- 
piers in township.] — H ughes v WAVEimiEB IjOcal 
Boaud (1894), 58 J. P. Jo. 196, D. C. 

1233. “ Owner ” or “ occupier ** — Quarries Act, 
1894 (c. 42), ss. 24, 41 — Whether licence Included.] 
— Poisons, having mei’ely a revocable licence to 
take flint & chalk from a quarry on paying the fuU 
value of the material removed, are not occupiers of 
the quaiTy so as to be “owners ” within Metalliferous 
Mines Regulation Act, 1872 (c. 77), s. 41, & so as 
to be liable to fence the (piarry, if dangerous, in 
accordance with the special rules under ss. 24 to 30 
of that Act. — PosTEU 17. Newhavi^n Hatibouh 
Tuustees (1897), 61 J. P. 629 ; 13 T. L. R. 292 ; 
tiub rwm. IjE Neve Fosteii v. Nbwhaven Haubouh 
Tuustees, 41 Sol. Jo. 368, D. C. 


Excavations adjoining highways.] — See Boun- 
daries, Vol. VII., pp. 283-286. 

Excavations not adjoining highways.] — See 
Boundaries, Vol. VII., pp. 288-289. 


Sect. 3.— BLASTING. 

See, generally, Negligence. 

1234. Liability of owner — Negligent blasting — 
(Criminal liability.] — Negligently blasting stone in a 
quarry, & thereby projecting large pieces of stone 
so as to endanger the safety of persons in houses 
& on the highways adjoining the quarry, is a 
misdemeanour indictable at common law. — R. v. 
Mutters (1864), Lc. & Oa. 491 ; 34 L. J. M. O. 
22 ; 11 L. T. 387 ; 28 J. P. 804 ; 13 W. R. 100 ; 
10 Cox, C. C. 6 ; 169 E. R. 1485, C. C. R. 

1235. Apart from negligence — ^Damage off 

premises.] — The duty of the owner of a quarry 
who brings explosives on to his premises explodes 
them there is to keep all the results of the explosion 
on his own land, & if they escape from bis land & 
cause damage he is liable, whether he has been 
guilty of negligence or not. — Miles v. Forest 
Rock Granite Co., Ltd. (1918), 34 T. L. R. 500 ; 
62 Sol. Jo. 631, 0. A. 

To workman under Workmen’s Compensa- 
tion Acts,]— Sec Master & Servant, pp. 301-304, 
ante. 


Part XVI. — Local Rights and Customs. 


Sect. 1.— CORNWALL AND DEVON. 

Suii-sEor. 1. — Tin-Bounding in Cornwall. 
Cost-book companies & mining companies in the 
Stannaries.]- Companies, Vol. X., pp. 1008 
et aeq, 

1236. Rights of Crown.]— The King has not the 
pre-emption of tin in Cornwall by any prerogative ; 
but as an ancient right & inheritance due to hini 
tui well of tin in the land of the subj(;ct as in his 
proper demesnes, etc.— Stannaries’ Case (1606), 
12 Co. itep. 9 ; 77 E. R. 1292. 

1237. Ownership of tin mines— In owner of soil.) 
“(1) Declaration, in case, stated that pltf, was 
possessed of & entitled to a tenement to wit tlie 
right to dig & take to liis ow'n us<?, tin & tin ore in 
certain lands ; & alleged a disturbance by deft. 
Plea, denying the possesion & title inodo ef forvuh 
At the trial, i)ltf. claimed under the following 
custom which the juiy found to exist in fact; 
iiny p(‘j son may enter on the waste land of another 
in Cornwall & mark out by four corner boundaries 
a ei?i*tain area ; a written description of the plot 
of land so mm-ked with metes ^ bounds & the name 
of the person for whose use the proceeding is taken 
is recorded in an immemorial local ct. called the 
Htannary Ct., A proclaimed at three successive 
cts. held at stated intervals ; if no objection is 
successfully made by any other person, the ct. 
awards a writ to the bailiff of the ct. to deliver 
possession of the said “ bounds or tin works ” to 


the bounder who thei*eiipon has the exclusive right 
to search for, dig & take for his own use all tin ^ 
tin ore within the described limits, paying to the 
landowner a certain customary proportion of th(» 
ore raised under the name of toll tin. The right 
descends to exoiu. & may be preserved for an 
indefinite time, either by actually working & 
paying toll, or by annually renewing the four 
boundary marks on a ceitiun day : — Held : the 
custom U) preserve the right by the mere ceremony 
of an annual i*enewal without working is imi’eason- 
able & bad in law, & pltf., who Imd ceased to 
work or i^ay toll for eighteen years, could not 
recover in the above action, even as against a. 
stranger ; although the allcgc^d custom involved 
a claim of a pi’olit in alieno solo it would have been 
a good one ; if bonCi fide working had been found to 
be obligatory under it. 

(2) Nothing has been alleged in the present 
case to bring this mine witliin the description of 
a Royal Mine ; & we tliink it would bo wrong to 
encourage the slightest doubt that, apart fi*om all 
question of bounding, the ownership of a tin or 
copper mine in Cornwall is in the owner of the 
freehold of the soil, raiione soli, by the common 
law of England, applicable to it as to a<xy other 
mineral district in any other part cf England. 
Upon this ownership, however, the custom of 
bounding lias been engrafted ; &, up to the 'extent 
to wliich both sides are agreed to admit it in fact, 
there can be no doubt that it is most reasonable, 


PART XV. SECT. 2. 

1231 1 , LiabUity at common law — 
As against neighbours persons law- 
fully upon the premises, waa 

owner & occupier of the surface of 
certain lands on wliloh there was an 
unfonoed quarry, the mining rights 


in which were leased to the predecessor 
in title of defts. These rights passed 
by will to defts., who paid the i*ent 
reserved by the lease, but did not 
work the mine, & left it in the unfenood 
ooudltlon in W'hioh they found it. 
One of pltf.*s bullocks fell into the 
quarry k was killed ; pltf. 


was entitled to recover damages from 
defts. for the loss of his bnllook, there 
being a oontinulng liability on the part 
of defts. to keep the quarry so os not 
to be a danror & a nuisance to their 
neighbour.— M*M obuow v , Laydun. 
C1919] 9 1. R. 3U8.— IR. ' 



Part XVL— Local Rights and Customs. 


751 


fuJfiUing every requisite of a good custom. In 
substai^ it is this : The mine is parcel of the soil ; 
the ownership is in the owner of the soil ; but it is 
a parcel which to discover & bring to the surface 
may ordinarily require capital, skill, enterprise 
& combination ; which, while in the bowels of 
the earth, is wholly useless to the owner as well 
as to the public ; & the bringing of which into the 
market is eminently for the benefit of the public. 
If, therefore, the owner of the soil cannot or will 
not do tills for himself, lie shall not be allowed to 
lock it up from the public ; therefore in such 
case, unless when by inclosuixj be may seem to have 
devoted the land to other important purposes 
inconsistent with mining oiierations, such as 
agriculture or building, any tinner, i.e. any man 
employing himself in tin mining, may secui*e to 
hin^lf the right to dig the mines under the land, 
rendering a cei'tain portion of the pi*oduce to the 
owner of the soil (Lord Denman, C.J.). 

CJ) It is weU known that the stannary customs, 
as the name imports, wei*c confined to tin only ; 
copper mining is of comparative] y modem intro- 
duction into Cornwall ; it is now discovered that 
the two metals arc fi*cquently found within the 
limits of the same work ; but we ai)pri‘licnd that 
it never has been contended that the bounder, 
merely as such, working a tin mine Si extracting 
copper from it with tlie tm, lias any right to the 
copper (Ia)RD Denman, C.J.). 

(4) Notldng we have said compels tlic bounder 
to strictly continuous working ; such I'casonablc 
time for consideration, prcpai'ation, & due selection 
of places and planes, must always be allowed as 
the nature of the undertaking i-easonably reqiiirt's ; 
&, when he has once bond fide worked, his ceasing 
to work for a time will be thcrcfoi’c open to 
explanation, so as to pi*evcnt a forfeiture (Loku 
Denman, C.J.). — Kogeivs v, Drenton (1817), 10 
Q. B. 26 ; 17 L. J. Q. B. Hi ; 0 L. T. O. 8. 352 ; 
12 Jut. 263 ; 116 B. li. 10. 

Annotaliofis : — As to U) Consd. A.-G. v. MutbiaH (1858), 4 

K. 6c J. 57U. Beid. Coiialablu v. Nitihulrtun (18b3), 14 

O. B. N. y. 230. Aa to (2) Refd. Ivlmcy v. Stockor (J8G5), 


1243. .] — Setnble : the interest of an 

owner of tin bounds in Cornwall is not a mere 
easement or incorporeal hereditament, but may bo 
the subject of an action of ejectment, even where 
he is not in ac:tual possc^ssion at the time of the 
wrongful entry of deft. — Vice v. Tuomas (1842), 4 
Y. & C. Ex. 638; 2 Coop. iemp. Cott. 122; 
Smirke’s Iteport, 1 ; 160 E. R. 1120 ; 8tib8e(iuent 
proceedimiHt sub nom, TnoMAS v. Vice (1843), 1 
L. T. O. S. 312. 

Annolationn : — Consd. Rotrurs r. Brojiton (1847), 10 Q. B. 

20. Refd. Gaviid V. Martyii (1805), l‘J C. B. N. S. 732. 

Mentd. Baijrli r. Jawwap (1815), 2 Coll. 231 ; Talbot v, 

Hopo WcoU (1858), 4 K. & J. 00. 

1244. Chattel real.] — Ivimey v, Stocker, 

No. 10.52, anU\ 

1245. Rights in regard to water.] —The 

privil(5gc‘ of washing away sand, stcjne & rubble, 
diriodged in tiie necessary working a tin mine, & 
of having same sent down a natural sti*eam run- 
ning tlirough pltf.’s land, may be the subject of a 
grant, Sl may bo plead(?(l tis a i)rt5scriptive right, 
under l*i‘es<‘riplii)n Act, 1832 (c. 71), Li a declara- 
tion charging d(‘lts. witli throwing such stont?, 
sand rubble into tlie stream, Si tliewby lilling 
up bed wdthin pltf.’s land, Si causing tlie water 
to flow over it. Such privilege may also bo well 
pleaded as a local custom.-' Caulyon v, Loveuino 
(1857), 1 11. Ac N. 784 ; 26 L. J. Ex. 251 ; 28 
L. T. O. S. 356 ; 5 W. K. 347 ; 156 E. K. 1417. 
Aunotatiom Rokcix r.‘ Tuylor (1857), 20 L. J. Ex. 

203 ; GhvcR t’. Martyu (1805), 10 (’. B. N. 8. <32. Mentd. 

O’Biion V. Emigbt (1807), 15 W. K. 037. 

1246. .] — IviMEY V. Stocker, No. 1 052, 

an/e. 

1247. .1 — Caved v. Martyn, No. 1051, 

ajile. ^ ^ . 

1248. - Where copper & tin extracted from 
same mine — No right to copper.] — Rogers v, 
Brenton, No. 1237, au/e. 

1249. Forfeiture of customary acquired rights - - 

Effect of non-working.j—KoGERS v. Brenton, No. 
1237, ante. 

1250. Toll-tin.]- ^.riGOLAWNY i\ Wiluams (1704), 


34 L. J. Ob. 633. GcniwUu, Refd. Hilton v. (Jiuuvlllo 2 Vem. 483 ; 23 L. It. 01 U. i 

(1844), 5 Q. B. 701 ; Lloyd r. .Joiioh (1848), 0 O. B. 81 ; 1251. .1 — (btEASE V. llARRrriT (1835), 1 

Mill.sr. OolcbostorOorp. (J8C4). 17 0. B. N. 8. 035. ^ yiy . ^ 207 ; 

1238. Tin-bounding - Custom applies to waste j 4 j’) j;j 53 . 

land only.]-KoGEits v. Drbnton, No. 12^7, WH«W 

1239. .J — IV1M.KY V. hTOOKIllU No. ». 'J'ajliir (ixan), 7 All. & Kl. G17 ; Waril 

1255, post. V. siillltilil 5'lliia,'. : Mortiinw »• 

1240. How customary rights acquired.]— nuBh.js 701 • uoi a! 

Rogers v. Brenton, No, 1237, ante. u. Laiufttoid (IkiT), hi m. hc. w. 't;»7 ; Boaitfori v. 

1241. . — Ivimey V. Stocker, No. smith ( 1 84 O), l Exeb. 450 ; Jiui;dcaKt lo v. DunniHoii (18(jl). 

I*»rr IOC. B. N. s. 000 ; QuiRcr r. JoihS (18(..{), 11 C. B. N. h. 

125l>, posit J 74 V • C’ariunH hell it CaJ'ditTitJi l!y. v. Maiioliftitor & Mil* 

1242. Nature of interest acquired by tin-bounders fyrd'uj^ 0873 ), l. r. 8 i*. 085 ; MoiH-iiO-Riancb r. 

— Whether mere easement.]- (1) A tin-bound is 'Vi!i#on(i 873 ), b. u. sc i’. 227 ; EvauH tf.Mi;^ 

a mere easement, for which iln i-jiUmont cannot be ^ Nertult Count, Cuuucl 

brought. ^ , . . , t , 1 ic A- 1252.’ .1- it. u. tiiiEASK (1810), i 1 Ad. & El. 

( 2 ) A con^nt-rule, m an ejectment for ^ .j „ p, j. m. 0 . 38 ; 4 

mines, by which the pai-ty appeared to defend foi > ...y _ 113 13 jt. 571, 

“ a certain tin-bound, etc.,” was held msulticient, • • ’ n-fd e-reuac® sawiudsia), IIL. J.M.C. 62. 

on the ground tliat ejectment wiU not lie for a J»ri«(a<ew.-EeM.C.eai,c®. bauie (isiij, ii n a 
tin-bound. The defence should be for the mme 1253. — — OiusAsa e. Sawi.e (18^,)* * 
which deft, is working under the tin-bound. 862 i '^Gsl. & ]^v. 812 ; 11 L. J. M. C. 02 , 

( 3 ) If you are in possession of one mine within E. R. 334, Ex. Ln. /io/.o\ t u i 

the bounk, which you are working, that is furely 

a Bufidcient possession of all the mines wthm the q 35 . Mursan v. Crawahay (1S71), L. K. 5 

bounds (Lord ABiNOEm,C.B.).— D ob d.FAMOxTTH |j jj. Motsey 

(EABh) ». A 1 DBB 8 ON (1836), 1 M. & W. 210 ; 1 ». LtekISid K 

Dale, 441 ; Tyr. & Gr. 643 ; 6 L. J. Ex. lo3 ; loU Com. (1874), 31 L. T. ool ; Coomberi?. toka JJ. 

B. B. 411 ; subaequmt proceedings (1837), Smirke s ji^). ? App.^^oi : 

Keport, 39,n. yg^VfixifliiyCoW supply, [I902i 2 K,. ii. 125 . 

AnnoMi^^As^to Brenton i254. Boobbs V. Bbenton, No. 1237, 

(1847), 10 Q. B. 26. Osnerally, Mentd. Uolmcs v, lowoll 
(1866); 8 De Q. M. & Q. 672. 


fill'd' Rv (1873). L. R. 8 1*. 685 ; MoiH-JiU-Blancb v. 

Villon Vi 873), L. K. 8 C 1’. 227 ; H vauH tf. Merthyr Tydvil 
1 1 DC (18U8), 70 L. 'J. 578 ; R.t?. Norfolk C/OUiity Council 
(ji)l«),20T. L. K. 200. 

1252. .J - R* V‘ ChiEASE (1840), 1 1 Ad. Si El. 

677 ; 3 Per. Si Dav. 131 ; 0 L. J. M. 0. 38 ; 4 
J.P. 130; 113E.R.571. 

AntwiaiUm Refd. Cifuse v. Sttwle (1842), 11 L. J. M. C. 62. 

1253. .]— Crease v. SawIiR (1842), 2 Q. B. 

862 ; 2 Gal. & Dav. 812 ; 11 L. J. M. C. 02 ; 114 
E. R. 334, Ex. Oh. . . „ , 

AnmtatUma Crawabay 

g. li. 681; Uoada v. Ti-umpimfLou Ovcijcoft (1870), 
40 L. J. M. C. 35 ; Morguii v. Crawahay (1871), L. R. 6 
H L 304. Menti. Moracy Docka & Ilarbop Board v, 
Caiuoi'oii, Jonca v. Mei'aoy Docka & Board 

(fsos). 20 C. B. N. s. 56 ; Klttow v. Liakcard yuiou 
Aaaiut Com. (1874). 31 L. T. 601 ; Coomberi?. JJ. 

aS) tf App: Caa. 01 ; Manebeator Ovoraoora t?. Hcadlam 
(1888), 21 Q. B. D. 00 ; Weatminstcr Corpn. ^ 

Navy Auxitoy Co-op. Supply. 11002J 2 K. B. 126. 

1254. .] — Rogers v. Brenton, No. 1237, 

ante. 
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Sect, 1. — ComtuaU and Devon : Sub-sects, 1, 2 <£r 3. 

Sect: 2 : Sub-sects, 1, 2, 3, 4 ci* 5.] 

1255. .] — This, at least, is the custom 

tliroughout Cornwall, that any one may go upon 
any waste land, to whomsoever it may belong, 
even if it belongs to the Duchy of Cornwall, & 
pitch bounds (as it is called), that is, he selects a 
certain piece of land, say, an acre, or half an acre, 
which he marks out by digging up a turf or two at 
each of the four comers, A having thus pitched the 
boimds, his right is this, that if the loi^ or owner 
of the soil or other person to whom the minerals 
belong, does not within a year work the minerals 
on that piece of land, then the bounder . . . has 
a right himself, as against the owner, to work the 
mines ; paying always a certain toll to the lord 
or owners (Kindbiwley, V.C.).-^Ivimby v, 
STOCKEii (18«5), 2 Drew. & Sm. 637 ; 34 lu J. Ch. 
633 ; 12 L. T. 621 ; 11 Jur. N. S. 775 ; 13 W. B. 
828 ; 62 E. R. 724 ; on appeal (1866), 1 Ch. App. 
306, L. C. & L. JJ. 


buB-sECT. 2. — Tin-Bounding in Devon. 

1256. Nature of interest acquired by stanners — 
Rights in regard to water.] — The stanners of 
Devonshii-e are not entitled by custom to divert 
water from streams into their mines, & for that 
purpose to dig trenches over other peojile’s lands. — 
Bastard v. Smith (1838), 2 Mood. & B. 129, N. V, 
Jnmtalionft .‘—Vlentd. Davenport v. .davenport (1849), 7 
Hare, 217; East Luncashiit) Hy. v. . latteralcy (1849), 8 
Hare, 72. 


Sub-sect. 3.— Stannaries Court. 

See CovRTB, Vol. XVI., p. 203, Nos. 1116- 
1123; Companies, Vol. X., p. 1109, Nos. 7797, 
7798. 


Sect. 2 .- DERBYSHIRE LEAD MINES AND 
AHNERAL CUSTOMS. 

Sub-sect. 1. — In General. 
aScc H igh Peak Mining Customs & Mineral (Jourts 
Act, 1851 (c. 94), & Derbyshire Mining Customs & 
Mineral Courts Act, 1852 (c. clxiii.). 

1257. Application of statutes & custom— Strictly 
construed.] — Pltfs. were the owners of land in tins 
distiict of K. P. which land was contiguous to 
the distiict of the wapentake of W. These two 
districts, though distinct, & governed by different 
Acts of Parliament, form part of the High Peak of 
!>. Defts. sunk a draft & commenced mining 
operations in pltfs.’ land in the distiict of K. F. 
but subsequently extended them to tlie adjoining 
(^listiict of W. By the custom of the districts, 
the right to dig & search for lead ore is conceded 
to all persons, who may use a specified portion of 
the above-lying suriace for the purpose of dressing 
the ore & placing the spoil or refuse, which spoil, 
when not used by the miners, becomes the pro- 
perty of the surface owner. Defts. having sunk 
a shaft originally in the land of pltfs., carried on 
their operations into another district & under the 
surface of another landowner, & claimed to use 
pltfs.’ land for the purpose of dressing the ore, & 
lor depoBitmg the refuse got from under the surface 
m the other district, & belonging to the other 
landowner : — Held : as the two districts of K. p. 
& of W. were quite distinct & governed by separate 
Acts of Parliament, it was not competent for the 


miner sinking his shait in one district to use the 
surface land in that district to dress the ore & 
place the spoil or refuse got from another district 
into which he had extended his operations. 

The rights thus conferred on the miner ai*e, as 
regards the landowner, of a very onerous cha- 
racter ... & must in my opinion be construed 
strictly (Cockburn, C.J.). — Wake v, Redfeabn 
(1880), 43 L. T. 123 ; 44 J. P. 681. 

Barmote Courts of High Peak — Jurisdiction.] — 
See Courts, Vol. XVI., p. 198, No. 1034. 

1258. Barmaster — Disqualification for office.] — 
The King granted by a lease the lot & cope, & all 
his mineral rights in the soke of Wirksworth, to 
A., &> by same instrument granted to him the office 
of barmaster within same, the duties of which 
cannot be discharged by the farmer of the dues : — 
Held : as he was incapable of holding that office, 
the grant of it was invalid. — ^Arkwright v. 
Cantrell (1837), 7 Ad. & El. 565 ; 2 Nev. & 

P. K. B. 582 ; Will. Woll. & Dav. 686 ; 7 L. J. 

Q. B. 63 ; 2 Jur. 11 ; 112 E. R. 583. 

Proof of custom — Admissibility of evidence — 
Custom of other manors.] — See Copyholds, Vol. 
XIII., p. 29, Nos. 265, 266. 


Sub-sect. 2. — Bights of Mining. 

See High Peak Mining Customs & Mineral Courts 
Act, 1851 (c. 94) ; Derbyshire Mining C*ustoms & 
Mineral Courts Act, 1852 (c: clxiii). 

1259. Right to work mines — Founded on custom 
& common to all subjects of realm.]— (1) If 
[the landowner] should himself desire to work 
any vein of lead within his own land, [be] had no 
greater or better right than that which was open 
tinder the custom to all the Queen’s subjects ; 
& if he worked the mines at all he could only do 
so upon the customary terms & on payment of 
the customary royalties (Lord Selborne, C.). 

(2) When any new vein was found, the “ first 
finder ” was to have measui’ed & set out to him, 
by the bannaster, in the presence of two grand 
jurons, “ two meera in length of the vein,” & a 
third ” meer,” it is not necessary to state its 
dimensions, was at the same time to be allotted 
to the Crown lessees, or, if there were none, to tlie 
Queen. If neither the Crown lessec^s nor the 
Queen chose to work this third “ meer,” the “ firet 
finder ” was to be entitled either to porcliase it 
from the Oown on coitain terms, or to work 
through it, reserving the ore foimd there, less 
expenses, for the Crown (Lord Helborne, C.). 

(3) Under the 4th [custom scheduled to High 
Peak Mining Customs &; Mineral Courts Act, 1851 
(c. xciv)] they [the miners] were to have set out 
for them use by the barmaster, witiiout any 
compensation to the occupiers or landowner, ways 
from the mine to the nearest highway, &> also to 
the nearest loinning stream, spring, or natural 
pond, such ways, & also the water of such stream, 
etc., to bo used by them for mining purposes only. 
. . . Two more only of the schedule! customs 
require to be mentioned. The nineteenth provides 
that, if tlte barmaster “ finds any mine or vein 
neglected & not wrought, & not hindered by water 
or for want of air,” he may, “ if required so to do 
by any person or persons,” give notice that ” the 
mine wOl be forfeited at the expiration of three 
weeks if not duly & reasonably worked to the 
satisfaction of the bajmaster Jc grand jury, & 
no other sufficient reason assigned to them ” ; 
& that if at the expiration of that time, the mine 
or vein is not so worked, the barmaster may then 
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Landowner.] — Wake v. TIajll, 


“ give sucli mine or vein to any person or persons 
willing to work the same” (Lord Selborne, C.). 
—Wake v. Hall (1880), 7 Q. B. T). 205 ; 50 L. .T. 

Q. B. 645 ; 44 L. T. 42 ; 45 J. P. 210, (\ A. ; 
on appeal (1883), 8 App. (Jaa. 195, II. L. 

Annotaiiona : — Umerally, Bold. A.-O. to tho Prince of Wales 
r. Clollom. [1010] 2 K. H. 103. Mentd. Goodman v. Solttush 
(voron. (I8K2), 48 L. T. 230 ; Tophuin v. Grounsido Glazed 
& Firebrick Co. fl887), 58 L. T. 274 ; Ward v. Dudley 
(1887), 57 L. T. 20 ; Gouprli r. Wood, [1894] 1 Q. H. 713 ; 
Hears r. Callender, [1001] 2 Cb. 388 ; lleynolds r. Ashby, 
[1004] A. C. 46G. 

1280. 

No. 1259, ante. 

1261. - Lessee from Crown.] -A rk- 

wright i\ Evans, No. 1218, atUe. 

1262. — ' Excepted places — Garden.] To 
trespass for bi*ealdng & entering a close of plU. 
called a garden, deft, pleaded an immemorial 
imstom to search for minerals in the district witiiin 
which th(‘ locus in quo W'as situate, “ the scitt's of 
Jiouses, etc., gardens, & highways excepted,” & 
it being proved that the locus in quo was planted 
witli shrubs within tlie last six years, <fc with 
potatoes just b(‘fore the trespass : — Held : it was 
a garden within the meaning of the exceptiem. — 
Gilbert i\ Tomison (1821), 4 Dow. & By. K. B. 
222. 

1263. Relation between landowner & miner — 
User of surface.] — Wake v. Bedfearn, No. 1257, 
ante. 

1264. Nature of miner’s interest Owner- 

ship— With no right in perpetuity.|— (1 ) Miners 
working under customs (;stablishcd by High Peak 
Mining Customs & JVIin(*i*als Couite Act, 1851 
(c. xciv) lawfully erected macliinery &< buildings 
accessory thereto on sui*fac(i laud, of wliich tlie 
miners were entitled f'O the exclusive use for 
mining purposes, but the frt*(*bold of which 
belonged to otluiis. The buildings wtu-e atLicJied 
HO as to be part of Ui<^ soil, A so that they could 
not be removed without some disturbancts which 
would not amount to a destruction of the soil. 
The buildings were from the first iut<*nded to be 
accessory to the mining, A tlu^ri) was nothing te 
show that the property in them was iuleiided ti» be 
irrevocably annexed to tlie soil : Held : 1 tie 
maxim quicquid planlahir solo solo cedu^ was 
not applicable, & tlie miners w(U-e entitled to pull 
down & remove the buildings whih* their mteivsl 
in the mine continued, & were not liable to tlie 

sm-f ace owners for so doing. • 

(2) In the Act of 1851 LUikI. Peak MiimiS < 
toms & Minerals C’our(«i Act (c. hi) I A- m the 
scheduled customs wliich arc tlieiewitU in 
corporated & are theivfore of statutoi'y autluinty, 
the interest of the miner is express y described A 
recoenised as that of ownerslup. 11<* has not an 
absolute right in perpetuity, but ids right ivma.ins 
that of an owner until he gives up iiossession of the 
mfnA or is dispoBscsed by competent authoiity 

Ic^ot ^doubt for a moment but that the 
custom would authorise the miner use_ all 
modem appliances & that lie wm not confined 
to the use of such as existed at the tmie ‘d Wic 
m^^med grant of these mmmg nghte 

105 ; 62 L. J. Q- B. lOt ; 48 L. 1. 8.54 , n J • 
548 ; 31 W. B. r. Dudley (I8S7). 0* 

Anmtahona :--As to (1) Mm. Priiico of WuIpb 

». Lohom, 119X01 2 K.l . Toiiliaiii i). Orecusldo (Hazed 
T 274 ; llougU 0. Wood, 

lieynoldB r. Ashby, [1904] A. C. tunrU 

.<285 Effect of abandonment of work- 

Ing.]— By Metalliferous Mines Regulations Act, 

.1 — voT. 


1872 (c. 77), s. 13, the owner & person interested 
in the minerals of a mine shall fence an abandoned 
mine, but by sub-sect. 2 of same section, where the 
abandonment has occurred befoi*e the passing of 
the Act, it need only be done under certain condi- 
tions or on notice) fi-om an inspector, on the ground 
that it is specially dangerous. 

Applt. was the lord of the manor of 11. & free- 
holder of the soil of a mine, which had not been 
worked for over thirty years, & tho workers of 
which or then* repi*escntativcs could not be traced. 
Notice was served on him to fence on the ground 
that the entrance was specitUly dangerous. By 
Derbyshire Mining Act, 1852, applt. was entitled 
to dues of lot & cope & a third meer, & this Act 
further only gave the worker the right to mine, 
& conferred no title on the soil. Applt. liaving 
failed to comply with tho terms of the notice was 
summoned A convicted He/d .* applt. was a 
person interested in tlie minerals, & on abandon- 
ment the mine revolted to him as owner, &, tJierc- 
fore, being liable to fence, he was rightly convicted. 
— Devonshire (Duke) v. Stokes (1897), 70 L. 1. 
424 ; 01 .1. r. 400 ; 13 T. \u Jt. 370 ; 41 Sol. Jo. 
510, L). O. 

1266. * - .[--Stokes v. Arkwriout, 

No. 1210,a/dc. ^ 

1267. Measurement & setting out of “ meers — 

Functions of barmaster.j — Wake v. Hall, No. 
1259, ante. __ , 

Evidence of customs. |—-SVc Gopyiiolds, Vol. 
XIII., p. 29, Nos. 258 -202. 


Sub-sect. 3. Forfeiture and 'riiESPASS. 

>Scc High Peak Mining (.’ustoms A Mineral Couiis 
Act, 1851 (c. 04), sched. 1. (Ti), 

Derbyshire Mining Gustoms A Mineral (/ourts 
Act, J852 (c. clxiUK scluM). I. (12), (ID), (20), (21). 

1268. Forfeiture for abandonment- Power oi 
barmaster.j — Wake v. llAiiL, No. 12i)0, ayilc. 


Sub-sect. 1.— Jnc ioentai. IIkjbts of Miners. 
Rights of way & water.] Sa- High Beak Mining 
Customs A Mineral (’oiuls Aet, 1851 (c. 94), 
sched. 1. (1); Derbyshire Mining (Aistems A 

Mineral (hurts Act, 1852 (c. clxiii), sched. 1. (4). 

1269. .1 Wake v. Hall, No. 12i)9, ante. 

User of surface.] See High J*eak Mining t'OS- 

toms A Mineral (hurts Act, IS5i (c. 94), sched. I. 
(5)* Derbvshirc Mining (’ustoins A Mineral 
Courts Act, (c. clxiii), sched. (. (5). 

1270. Deposit of spoil.] —Wake v, Hed- 

fearn, No. 1257, a/dc. „ 

1271. Use of modern appliances.] - Wake v. 

Hall. No. 1201, tm/r. . , 

1272. Erection & removal of buildings.] -Wake 
r. Hall, No. 1201, unlc. 


Sub-sect. 5. — Mineral Dutif':s. 

Hce High I’eak Mining Uustoms & Mineral 
CumL Sri851 (c. «4h sched. I. (D) , Bcf 
Mining Customs A Mineral Courts Act, 18,i2 

‘''■4273 “-’ Recovwy of.)- Ukvonsiiibe (Duke) 
.. Ses ( .897)! 70 I T. 424 ; 01 J. P. 400 ; 13 

1^274 • “licit ” & ^pe --HOW calculated.)- ■ 

, FaT-T 4oTr\ 4 '“hoL Jo! 

Ir-io/B.c. 
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JSeci, 2 . — Derbyshire lead minr^ and mineral I'listofim : 

Sub-acct. (i. Sect, 3 : S ub-s ects, 1 <€: 2.] 

Sub-sect. 0. — ^Misceij-aneous Rights and 
Duties. 

1276. Tithe ore— Payable by special custom. | — 

Brown r. Vebmuden (1676), 1 Oas. in Ch. 272 ; 
22 B. R. 797, L. 0. 

1276. Not of right.] — Tithe-ore is not 

duo of common right, but by paiticular custom 
only {per Cur.). — Buxton r. Hutchinson (1688), 
2 Vem. 46 ; 23 E. R. 640. 

1277. Whether custom exists — Matlock.]-- Pltf. 
a rector of Matlock claimed with ceitain exceptions 
the tithe of lead ore dug within the parish. An 
issue directed. The issue amended & new trial 
ordered. Verdict for defts. — Ciiappel v. Ward 
(1671), 1 Wood, 113. 

1278. Nature of custom — Hartington.] — The 

rector of Hartington, in the county of Derby, is 
entitled to the ^nth dish of all lead ore dug in 
the said parish, in lieu of the tithes thereof. — 
Pindar v, Jackson (1693), 1 Wood, 315. 

1279. Manor of Stoney Middleton. | — The 

vicar of 11. in Derbyshire is entitled to 9d. a lojid of 
nine disties of all lead ore got from the mines 
called I’astyrc Crove & Bennison’s Grove in the 
Manor of Stoney Middleton in the parish. — 
Burton v, Spencer (1733), 2 Wood, 336. 

Duty to fence — Mine in course of working.] — 
See High Peak Mining Customs & Mineml Courts 
Act, 1851 (c. 94), sched. I. (5) ; Derbyshire 
Mining Customs & Mineral Couits Act, 1852 
(c. clxiii), sched. 1. (5). 

- - Abandoned mine.] — Sec Part XIV., Sect. 2, 
sub-scct. 3, ante. 


Sect. 3.-<;L0UCESTERSHIRE. 

Sub-sect. 1. — Gales. 

1280. Meaning of gale.]— The word “gale” is 
used in many senses, sometimes as the grant 
itself of a right to mine, sometimes as the licence 
conferred by the grant, & more frequently as the 
corporeal propeiiy aftected by the grant, having a 
site A capable of being defined by metes and bounds 
(Kekewich, J.). — Great Western (Forest op 
Diaan) Collieries Co., Dpd. v. Trafalgar Col- 
liery Co., Ltd. (1887), 3 T. L. R. 724. 

Grant of gales — Limited to free miners.] — Sec 
Dean Forest (Mines) Act, 1838 (c. 43), s. 23. 

1281. Devisees of free miners.] — 

James v, R., No. 1283, post, 

1282. Time for application — When gale 

empty.] — According to the Acts & rules regulating 
the working of mines in the Foi-est of Dean, a gale 
or lease is not forfeited by not being woi’ked, unless 
A until th(; Crown claims the forfeiture. The 
Crown is under no obligation to claim the forfeiture. 
An a]>plication for a gale will not be valid, unless 
the gale is at the time empty. A gale is forfeited 
& becomes empty when notice that the Crown 
claims the forfeiture has been given to the galee, & 
an oftlcer has been ordered to take possession, 
tltough possession is not immediately tc^cn. The 
fm* miner who applies first after that notice lias 
been given is entitled to the gale. — James v. 
Young (1884), 27 Ch, J). 652 ; 53 L. J. Ch. 793 ; 
51 J.. T. 75 ; :;2 W. H. 981. 

1283. — - Priority of application.!- In 1868, 
D., a free miner of the Forest of Dean, duly applied 
to have a paiiieular gale granted to him, pui*suant 
to Dean Forest (Minos) Act, 1838 (c. 43), s. 60. 


The gavellcr acceded to his application, ^ issuetl 
a notice that a grant would be made to D. on a day 
named. Piior to this day rival claimants to the 
gale stoited up, & subsequently other claims were 
! made. D. died before any grant was actually 
made to him. On a petition of right by the 
devisees of D., claiming the gale for which he had 
applied ; — Held : (1) D. had acquired no trans- 
missible interest in the gale, the grant not having 
been completed in his lifetime ; (2) the heir or 
devisee of a free miner of the Forest of Dean had 
'no locus standi to compel the gaveller to make a 
grant. — James v, R. (1877), 5 Ch. D. 1.53; 46 
L. J. Ch. 516 ; 36 L. T. 903 ; 25 W. R, 615, C. A. 
AnnoUitiou. An to (2) Consd. James v, Youiiff (i8S4), 27 

Ch, D. «52. 

1284. .] — James v. Young, No. 1282, 

ante, 

Limited to three at any one time.] -See 

Dean Forest (Mines) Act, 1838 (c. 43), s. 61. 

1286. Effect of one being “ exhausted 

— Meaning of “ exhausted.”] — Where a free miner 
in the Forest of Dean has had three gales or allot- 
ments granted to him, & has surrendered oik? of 
such gales on tlie ground that there was not suili- 
cient coal to make the gale worth working, lie will 
be entitled to another gale equally as if the coal 
in one of tlie three gales had been exliausted with- 
in Dean Forest (Mines) Act, 1838 (c. 43), s. 61. — 
Ellway V, Davis (1873), L. R. 16 Eq. 294 ; 43 
L. J. Ch. 75 ; 21 W. R. 806. 

Amiotaiwrut : — Befd. .Tames v. H. (1874), 22 W. It. 4(>(i ; 

Davis V, Adams, Davis v. Howard, James v. U. (1878), 

24 W. 11, 944 ; James v, li, (1877), 5 Ch. D. 153. 

1286. .]- -A free miner can, under 

Dean Forest (Mines) Act, 1838 (c. 43), s. 61, hold 
only three gales ; but where a fn^e miner has had 
three gales, has surrendered one of them on the 
ground that it contained an insullicient amount 
of coal to be profitably worked, he liaving a right 
to surrender exhausted gales, the surrender is 
valid, & the free miner is no longer the holder of 
three gales, so that he can apply to have another 
gale granted to him. — J ambs v, K. (1877), 5 CJi. 1). 
153 ; 46 L. J. Ch, 516 ; 36 L. T. 903 ; 25 W. K. 
615, C. A. 

Annotation "Reid, James r. VouniT (J884), 27 Ch. D. 052. 

1287. Interest of galee — In nature of real estate.) 
— The interest of the galee in tlio mines is not 
a mere license to work them, but of the nature of 
real estate, & so (capable of occupation (Lord 
CriEijitsFORD). — Morgan v, (.’rawkhay (1871), 
L. R. 5 11. L. 304 ; 40 L. J. M. C. 202 ; 21 L. T. 
889 ; 35 J. W 596 ; 23 W. li, 554, 11. L. ; afftf, 
S. C. mb nom. (yRAWHHAY v, Morgan (1869), L. li, 
4 Q. B. 581, Ex. Ch. 

Annotatiojia : — Mentd. Guest v. East Dean Ovei'seei'H (1H72), 

41 L. J. M. C. 129 ; 11. v. Oxford (Bp.) (1879), 4 Q. B. D. 

525 ; Thursby 17. Briereliffe with ExtwisUe (1894), 71 L. 'J'. 

849 : Wlnstonlcy v. North Mauchostcr Overseers, ri910J 

A. C. 7 ; Aflsociatod Newspapers v, Loudon City Corpn., 

11916] 2 A. C. 429 ; Bourne v, Keane, L1919J A. C. 815. 

1288. Actual grant delayed by conflicting 

claims— Interest transmissible by will.] — A free 
miner of the Foi'cst of Dean applied lor an un- 
occupied gale. The gaveller acceded to the 
application, duly entered it in his book, & gave 
notice of his intention to make the grant upon a 
ceitain day. Conflicting claims being set up, tlio 
actual grant of tlie gahi was delayed, &, in tlici 
meantime, the free miner died. The devisees 
under his will then presented their petition of right 
praying that tlie gale might be granted to them in 
right of their testator : — Held : Dean Forest 
(Mines) Act, 1838 (c. 43), s. 38, applied only to the 
state of things at the passing of the Act, & tJie fi ee 
miner had acquired a title trausmissible by will. — 
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James v. B. (1874), L. B. 17 Eq. 502 ; 43 L. J. Ch. 
7C4 } SO L. T, 84 ; 22 W. B. 400. 

Annotations: — Coiud. James v. Yoimg (1884), 27 Ch. 1>. 

652. Befd. Rc Brain (1874), L. U. 18 Kq. 386 ; Davis v. 

Adams. Davis r. Howard, James v. R. (1876), 24 W. R. 

944. 

1289. Implied reservation of rights to Crown 

- -Working of underlying seams.] — Goold r. 
Great Western Deep Coal Co., Great Western 
Deep CoaIa Co. v. Goold, No. 994, ante. 

1200. Rights as between adjoining galees — Action 
for damages — Not barred by statutory remedy. | — 
I)(?nn Forest (Mines) Act, 1888 (c. 43), & the 
rules made under it, regulate the use of adjoining 
mines in the Forest of Dean. By sect. 29, compli- 
ance with the rules may be enforced by injunction 
of the (>t. of Excli., or otherwise in such manner 
as that ct. si) all on application think lit. Pltfs. 
Sc deft, were holders of adjoining mines, Sc the 
former brought an action for injury sustained by 
them tlirough the stopping of the engines in deft.’s 
mine contrary to one of the iniles : — Held : the 
specific rt'medy provided by sect. 29 for enforcing 
tlie i-ules did not exclude the right of action for 
injuries claused by a breach of tliem. — Ro.sk v. 
RuacE-PRiCE (1870), 1 Ex. D. 209 ; 4.^) L. J. Q. B. 
777 ; 34 L. T. 535 ; 24 W. R. 780. 

AnnoUtUims : — FoUd. Brain v. Thomas (1881), 50 L. J. Q. 13. 

(562. Mentd. Piilsford r. Devenish, [19031 2 C^h. (Pi.*). 

1291. • — .] — Doan Forest (Mines) 

Act, 1838 (c. 43), the i-ules made under it, regu- 
late the use of adjoining gales in the Forest of 
Dean. By sect. 29 compliance witli the rules 
may be enforced “ by or on behalf of Her Majesty, 
her heirs or successoi’s, or by any otlier person or 
persons, by injunction of Her Majesty’s (^. of 
Exoh. or otherwise, in such manner as the said ct. 
shall, on application, think fit.” Pltfs. brought 
an action for damages against defts., as owners of 
adjoining gales in the Foj'cst of Dean, for injury 
sustained by pltfs. thi’ough the stopping of the 
(‘ngines in didts.’ gale contrary to one of the rules. 
SoiiKi of defts. were iiitgors. in possc^ssion of & 
w'orking tlie gale. 'I’lie other defts. were nitgees. 
wlio liad never been in possession of or w()rked it : 

- Held: (1) witli respect to defts. who were 

Iiitgors., the specific remedy given by sect. 29, 
for (^forcing ctjmpliance with the rules, did not 
exclude pltfs.’ right to recover damages for 
injuries caused to them by an antecedent breach 
of the nilos ; (2) the mtgees. were not liable in the 
action. — B rain v. Thomas (1881), 50 D. J. Q. B. 
()G2, C. A. , 

A nnotut iov. Generally, Mentd. FroKcr v. lu-ar (1912), 10* 

L. T. 423. 

1292. Rights of owners of inclosed land — Com- 
pensation for subsidence of surface — Jurisdiction 
of deputy gaveller.] — By Dean Forest (Mines) Act, 
1838 (c. 43), .s. 08, it is enacted f hat- every five 
miner Sc other person wlio is or may be entitled 
to any gale, pit, level or work within any enclosed 
land of the Hundred of St. Briavels, shall be. Sc 
he is hereby ivquired to pay to the owmers of any 
sucli ('iiclowMl lands full Sc fair compensation for 
any surface damage by the opening or sinking 
of any gale, pit, level or work therein or thereon, 
which compensation shall be ascertained by the 
gaveller or deputy gaveller. Pltf. being the 
owner of a house standing on an open common 
within the Hundred, but adjoining on one side a 
yard of pltf. encloseil by a wall, deft., a free miner, 
in working his gale, got the coal from under the 
house, in consequence of whicli a subsiatmce tojk 
place, tlie foundation of the liouse sank & the walls 
cracked i—Held : (1 ) deft, was liable an action 
for causing a subsidence of the surface ; but 
(2) the damage so done to pltf.’s house WcTS not 


“ surface damage ” within sect. 08, Sc (3) the 
deputy gaveber had no jurisdiction to award 
compensation. — ^A uaway v. Wagstapp (1869), 

4 U. & N. 681 ; 29 L. J. Ex. 51 ; 33 L. T. O. S. 
273 ; 157 E. R. 1008. 

Surface damage.]— Dean Forest (Mines) 

Act, 1 838 (c. 43), s. 08, & Dean Forest (Amendment) 
Act, 1801 (c. 40), 8. 10. 

Forfeiture of gales.l— j9cc Dean Forest (Mines) 
Act, 1838 (c. 43), s. 20. 

1293. Relief by court— Limitation of time.] 

-—The gaveller of the Forest of Dean granted a 
gale or colliery to «7. B., a free miner, he paying for 
all coal biYiught out 2d. per ton, & so working the 
colliery as to gain 24,000 tons a year : Provided 
that if the coal gotten should not amount to that 
quantity, a minimum ivnt of £200 shoidd be paid : 
Provided also. Sc the grant was made upon the 
further condition, that the gale should be worked 
in manner therein mentioned. Tlu^ gale not being 
worked, tlie galco paid the minimum ii^nt for 
.several years ; but upon arrears of rent becoming 
due, the gaveller dc^clared the gale forfeited, & 
entered into possession thereof. Ten months after 
the declaration of forfeiture th(^ galee tendered the 
aiTeai's of rent, which were refused : — Held : 

( 1 ) Tlie grant 'wos projjerly made upon conditions, 
one of whi(‘h was the payment of rent ; (2) upon 
breach of that condition by non-payment there had 
been a legal forfeiture Sc a right of the Oi*own to 
re-enter ; Sc (3) the arrears not having been ten- 
dered, nor any proceedings tiiken within six 
months, there was no power in the ct. to relieve 
against the forfeiiinv. — lie Brain (1871), L. R. 
18 Kq. 389 ; 44 L. J. Ch. 103 ; 38 .1. P. 773 ; sub 
vom. Ex p. Brain, 31 L. T. 17 ; 22 W. R. 807. 

Annotations: — Generally, Befd. A.-O. of Victoria v. 

Kttershank (1875), L. R. (5 1*. C, 3.'>l ; DaviH r. Adunw, 

Duvih c. Howard, Jiiiricy v. R. (1879), 24 W. It. 944. 

1294. Whether re-entry by Crown neces- 

sary.] — Where a gale i.s forfeited for non-user, 
under the provisions of the Forces! of Dean Acts, 
the forfeiture is complett) on service of the notice of 
forfeituiv without actual rv-entry on the part of 
the Crown.- Frc p. Youno Ghindell (1880), 
50 L. .T. Ch. 221 ; 43 L. T. 725. 

Annotation: — FoUd. .Tallies v. ^ ouiig (18H4), 27 Cli. D. 052. 

1296. .J--. James v . Young, No. 1282, 

(into. , ^ ^ 

Petition of right against.]— »9ce Crown 

J’UACTTCE, Vol. XVI., p. 238, Nos. 331, 335. 

Injunction against granting gales.) - Sec Injunc- 
tion, Vol. XXVIII., p. 531, No. 13S8. 


Sub-sect. 2. — Rents and Royalties. 

Svv Dean Forest (Mines) Act, 1838 (c. 13) ; Dean 
Forest (AuHUidmeut) Act, 1801 (e. 4()) ; iVo Dean 
Forest (Mines) Ac^t, 1871 (e. 85). . , 

1296. Rights of Crown.j- (1) Coims. appointed 
under an Act of l*arliament, to set o\it the. metes 
& bounds of mines & quarries in the Forest of 
Dc^an, & to fix th(^ rent to be paid for ^e 
Held : under the teiins of th(^ Act, to have no 
power to conipel a miner to pay, in money, for 
By-gone workings, or to exclude him from the 
award if he refused to make sucli payment. 

The right to relief in respect of past working 
of the mine, allowing the award to stand, is purely 
a legal question ; but it is a question in which 
perhaps il.e aid of tliis ct. is necessary as to the 
account wlucli may be taken (Wioram V.-C.). 

(2) Comrs. appointed by an Act of larliament 
to detoimim^ tlie respective rights of the C^w« 
Sc the customary miners on f rown lands, iiad made 
‘ c c c 2 
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Sect, 3. — Glouceaterahire : Suh-8ecL2,] 

an award, giving a benefit to a miner, but had 
required such miner t-o submit to terms which 
they had no power to impose, & which the miner 
did not afterwanls fulfil : — Held : after the time 
limited by the Act for making the award had 
expired, ct. would not set aside the award at the 
suft of the Crown, as it could not then restore the 
miner to Ids lights under the Act. 

It seems, 1 think, clear that the recognised right 
of the Crown was ... to take a fifth shai*e of the 
produce of the mines. It does not, however, 
appear to have been customary for the Ci*own to 
exercise this strict right, but the right of the (.rown 
was usually satisfied by some composition agreed 
upon between tlie officers of the Crown & the 
miner, & this composition appeal's in some cases 
to have been almost nominal (Wigbam, V.-C.). — 
A.-G. V. Jackson (1816), 5 Hare, 355 ; 07 E. II. 
950. 

1297. Duty of forester to account.]- Defts. 

claimcid, as woodwards or foresters of tlio Crown, 
a riglit to grant to certain free minei-s gales or 
licences for working stone quarries in uninclosed 
lands, part of the Eoi'est of l)ean, the soil wdicreof 
was in the (/rown, to exact gale fees or rents in 
respect tliereof, & to apply same to their own 
use without accounting to the Crown : — Held : 
(1) independently of the considerations that the 
alleged right, had it existed, would have been 
extinguished by Dean Forest Mines Act, 1838 
(c. 43), & the evidence failed to establish the 
exercise of any such right in pt int of fact, no such 
right could exist in point of law' ; for, witli regard 
to the free miners it was a claim to subvert the soil 
& carry aw^ay the substratum without stint or 
limit, which could not be established (a) by 
custom, for it was a profit d prendre ^ which cannot 
be claimed in alicno aolo ; nor (6) by prescription, 
for prescrii)tion to bo good must be both reasonable 
^ ceiiain, & this was neither ; nor (c) by presuming 
a lost grant for prescription presupposes a grant, 
A if such a grant cannot be iDresumed before, d 
joriiori it cannot after the period of legal memory ; 

a claim wliich cannot lawrfully be made upon 
one of these foundations cannot be substantiated 
by a user, however long, & is not saved by any 
statute of limitations ; (2) with regal’d to defts. 
besides the foregoing objections, they could not 
show a valid prescription exempting them, as 


officers of the Crowm, from accounting for the 
proceeds of the Crowm’s soil which they had sold. 
— A.-G. V. Mathias (1868), 4 K. & J. 679 ; 27 
L. J. Ch. 761 ; 81 L. T. O. S. 367 ; 4 .Tur. N. S. 
628 ; 6 W. li. 780 ; 70 E. R. 241. 

Annotations: — As to (1) Befd. Johnson v. Barnes (1872). 

L. 11. 7 0. P. 592 ; Do la Wair v. Miles (1881 ). 17 Ch. D. 

535 ; Salt4iHb Conm. v. Goodman (1881). 29 W. R. 039 ; 

Smith V. AudrewBt [1891] 2 Ch. 678 ; Hough v, Clark & 

Hall (1907). 23 T. L. R.’*682. 

1298. Recovery of galeage rents— Past workings.] 
— A.“G. V, Jackson, No. 1296, ante. 

1299. Action for account.] — A.-G. v. 

Jackson, No. 1290, ante. 

1300. Action by gaveller -Miner neglecting 

to work.] — Tlie comrs. appointed under Dean 
Forest Mines Act, 1838 (c. 43), for regulating the 
working of the mines & quarries in the Forest of 
Dean, by their award directed that a tonnage duty 
of 2d. per ton should be payable by each free 
miner, so that there should be wrought & gained by 
him annually no less than 1,200 tons, but that if 
a less quantity than 1 ,200 tons were got, then the 
free miner should pay the sum of £10 annually : — 
Held : tlu^y had power to make such an award, 
& an action of debt would lie by the gaveller 
against a free miner for the galeage rent so duo in 
respect of a mine out of which the free miner had^ 
neglected to get anything wdtliin the year. — 
Seymour (IjOrd) v. Moiireu. (1851), 17 Ij. T. O. S. 
139. 

Enforcement of award by Crown.]— /Sec Arbi- 
tration, Vol. II., p. 584, No. 2184. 

1301. Money payment in lieu of royalties — Mine 
then freehold.] — Whei’o by virtue of a custom 
certain persons called free miners were at liberty 
to apply to the gaveller of the hundred of St. 
Briavols to allot them a particular spot of land for a 
coal pit ; & wdien the spot was agreed upon, the 
gaveller cut a turf, & having cut a stick, so many 
notches were cut in it as thei*e were to be partners 
in the intended work, & also one for the King & 
one for the gaveller ; tliat the stick was fastened 
<lowT) with pegs on the spot where the turf had bcien 
pared off, A the turf laid down again, after which 
that spot was considered appropriated ; when coal 
W’^as found a money payment was made to the 
King in lieu of liis share of tlie coal ; — Held : a 
share in a coal pit so appropriattid was freehold. — 
Doe d. Thomson v. Pearce (1812), Peake, Add- 
Cas 242 ; 170 E. K. 258. 
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MINISTERS. 

See Ecclesiastical Law. 


MINISTRY AND CABINET. 

See Con.stttittional TiAw. 


MINORS. 

See Criminal Law and Procedure ; I^xecutors and Administrators ; Husband 
AND Wife ; Infants and Ciuldren ; Settlements. 


MINT. 

See Constitutional Law. 


MISDEMEANOUR. 

See Criminal Law and PiiofiKouRE. 


MISPRISION OF FELONY. 

See Criminal Law and Procedure. 


MISPRISION OF TREASON. 

See Criminal Law and Procedure. 
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